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ANALYSIS 

OF    THE 

TITLES   AND   CHAPTERS 

COKTAINED    IN 

THE    GENERAL    LAWS. 


Vol.   I. 


PART    I. 

ADMINISTRATION  OF  THE  GOVERNMENT. 


TITLE     I. 

JURISDICTION    AND   EMBLEMS    OF   THE    COMMONWEALTH,    THE   GENERAL 
COURT,  STATUTES  AND  PUBLIC  DOCUMENTS. 

Chapter  1.  Jurisdiction  of  the  Commonwealth  and  of  the  United  States. 

Chapter  2.  Arms,  Great  Seal  and  Other  Emblems  of  the  Commonwealth. 

Chapter  3.  The  General  Court. 

Chapter  4.  Statutes. 

Chapter  5.  Printing  and  Distribution  of  Laws  and  Public  Documents. 

TITLE     II. 

EXECUTIVE  AND  ADMINISTRATIVE  OFFICERS  OF  THE  COMMONWEALTH. 

Chapter    6.  The  Governor,  Lieutenant  Governor  and  Council,  Certain  Officers  under -the 

Ciovernor  and  Council,  and  State  Library. 

Chapter    7.  Commission  on  Administration  and  Finance. 

Chapter    8.  Superintendent  of  Buildings,  and  State  House. 

Chapter    9.  Department  of  the  State  Secretary. 

Chapter  10.  Department  of  the  State  Treasurer. 

Chapter  11.  Department  of  the  State  Auditor. 

Chapter  12.  Department  of  the  Attorney  General,  and  the  District  Attorneys. 

[iii] 


IV 


ANALYSIS  —  PART   I. 


Chapter  13.  Department  of  Civil  Service  and  Registration. 

Chapter  14.  Department  of  Corporations  and  Taxation. 

Chapter  15.  Department  of  Education. 

Chapter  16.  Department  of  Public  Works. 

Chapter  17.  Department  of  Public  Health. 

Chapter  18.  Department  of  Public  Welfare. 

Chapter  19.  Department  of  Mental  Diseases. 

Chapter  20.  Department  of  Agriculture. 

Chapter  21.  Department  of  Conservation. 

Chapter  22.  Department  of  Public  Safety. 

Chapter  23.  Department  of  Labor  and  Industries. 

Chapter  24.  Department  of  Industrial  Accidents. 

Chapter  25.  Department  of  Public  Utilities. 

Chapter  26.  Department  of  Banking  and  Insurance. 

Chapter  27.  Department  of  Correction. 

Chapter  28.  Metropolitan  District  Commission. 


TITLE    III. 

LAWS  RELATING  TO  STATE  OFFICERS. 

Chapter  29.     State  Finance. 

Chapter  30.     General  Provisions  relative  to   State  Departments,  Commissions,  Officers  and 
Employees. 

TITLE    IV. 

CIVIL  SERVICE,   RETIREMENTS  AND  PENSIONS. 

Chapter  31.     Civil  Service. 

Chapter  32.     Retirement  Systems  and  Pensions. 


TITLE     V, 

MILITIA. 
Chapter  33.    Militia. 


TITLE    VI. 

COUNTIES  AND  COUNTY  OFFICERS. 

Chapter  34.  Counties  and  County  Commissioners. 

Chapter  35.  County  Treasurers,  State  Supervision  of  County  Accounts  and  County  Finances. 

Chapter  36.  Registers  of  Deeds. 

Chapter  37.  Sheriffs. 

Chapter  38.  Medical  Examiners. 
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TITLE    VII. 

CITIES,  TOWNS  AND  DISTRICTS. 

Chapter  39.  Municipal  Government. 

Chapter  40.  Powers  and  Duties  of  Cities  and  Towns. 

CH.'i.PTER  41.  Officers  and  Employees  of  Cities,  Towns  and  Districts. 

Chapter  42.  Boundaries  of  Cities  and  Towns. 

Chapter  43.  City  Charters. 

Chapter  43A.  Standard  Form  of  Representative  Town  Meeting  Government. 

Ch.*.pter  44.  Municipal  Finance. 

Chapter  45.  Public  Parks,  Playgrounds  and  the  Public  Domain. 

Chapter  46.  Return  and  Registry  of  Births,  Marriages  and  Deaths. 

Chapter  47.  Infirmaries. 

Chapter  48.  Fires,  Fire  Departments  and  Fire  Districts. 

Chapter  49.  Fences,  Fence  Viewers,  Pounds  and  Field  Drivers. 


TITLE    VIII. 

ELECTIONS. 

Chapter  50.  General  Provisions  relative  to  Primaries,  Caucuses  and  Elections. 

Chapter  51.  Voters. 

Chapter  52.  Political  Committees. 

Chapter  53.  Nominations,  Questions  to  be  submitted  to  the  Voters,  Primaries  and  Caucuses. 

Chapter  54.  Elections. 

Chapter  55.  Corrupt  Practices  and  Election  Inquests. 

Chapter  56.  Violations  of  Election  Laws. 

Chapter  57.  Congressional,  Councillor  and  Senatorial  Districts,  and  Apportionment  of  Rep- 
resentatives. 


TITLE     IX, 


TAXATION. 

Chapter  58.  General  Provisions  relative  to  Taxation. 

Ch.vpter  58.\.  Board  of  Tax  Appeals. 

Chapter  59.  Assessment  of  Local  Taxes. 

Chapter  60.  Collection  of  Local  Taxes. 

Chapter  60A.  Excise  Tax  on  Registered  Motor  Vehicles  in  Lieu  of  Local  Tax. 

Chapter  61.  Taxation  of  Forest  Products  and  Classification  and  Taxation  of  Forest  Lands. 

Chapter  62.  Taxation  of  Incomes. 

Chapter  63.  Taxation  of  Corporations. 

Chapter  64.  Taxation  of  Stock  Transfers. 

Chapter  64A.  Taxation  of  Sales  of  Gasoline  and  Certain  Other  Motor  Vehicle  Fuel. 

Chapter  65.  Taxation  of  Legacies  and  Successions. 

Chapter  65A.  Taxation  of  Transfers  of  Certain  Estates. 
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ANALTSIS  —  PART  I. 


TITLE      X. 

PUBLIC  RECORDS. 


Chapter  66.    Public  Records. 


TITLE     XI. 

CERTAIN  RELIGIOUS  AND  CHARITABLE  MATTERS. 

Chapter  67.    Parishes  and  Religious  Societies. 

Chapter  68.    Donations  and  Conveyances  for  Pious  and  Charitable  Uses. 


TITLE    XII. 

EDUCATION. 

Chapter  69.  Powers  and  Duties  of  the  Department  of  Education. 

Chapter  70.  School  Funds  and  Other  State  Aid  for  Public  Schools. 

Chapter  71.  Public  Schools. 

Chapter  72.  School  Registers  and  Returns. 

Chapter  73.  State  Normal  Schools. 

Chapter  74.  Vocational  Education. 

Chapter  75.  Massachusetts  State  College. 

Chapter  76.  School  Attendance. 

Chapter  77.  School  Offenders  and  County  Training  Schools. 

Chapter  78.  Libraries. 

TITLE     XIII. 

EMINENT  DOMAIN  AND  BETTERMENTS. 

Chapter  79.       Eminent  Domain. 

Chapter  80.       Betterments. 

Chapter  80A.    Eminent  Domain  Takings  and  Betterment  Assessments  by  Judicial  Proceedings. 


TITLE     XIV. 
PUBLIC  WAYS  AND  WORKS. 

Chapter  81.  State  Highways. 

Chapter  82.  The  Laying  Out,  Alteration,  Relocation  and  Discontinuance  of  Public  Ways,  and 

Specific  Repairs  thereon. 

Chapter  83.  Sewers,  Drains  and  Sidewalks. 

Chapteb  84.  Repair  of  Ways  and  Bridges. 

Chapter  85.  Regulations  and  By-laws  relative  to  Ways  and  Bridges. 

Chapter  86.  Boundaries  of  Highways  and  Other  Public  Places,  and  Encroachments  thereon. 

Chapter  87.  Shade  Trees. 

Chapter  88.  Ferries,  Canals  and  Public  Landings. 
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VII 


Chapter  89.  Law  of  the  Road. 

Chapter  90.  Motor  Vehicles  and  Aircraft. 

Chapter  91.  Waterways. 

Chapter  92.  Metropolitan  Sewers,  Water  and  Parks. 


TITLE     XV, 


Chapter 

93. 

Chapter 

94. 

Chapter 

95. 

Chapter 

96. 

Chapter 

97. 

Chapter 

98. 

Chapter 

99. 

Chapter 

100. 

Chapter 

101. 

Chapter 

102. 

Ch.ipter 

103. 

Chapter 

104. 

Chapter 

105. 

Chapter 

106. 

Chapter 

107. 

Chapter 

108. 

Chapter 

108A, 

Chapter 

109. 

Chapter 

109A. 

Chapter 

110. 

Chapter 

IIOA. 

REGULATION   OF  TRADE. 

Regulation  of  Trade  and  Certain  Enterprises. 

Inspection  and  Sale  of  Food,  Drugs  and  Various  Articles. 

Measuring  of  Leather. 

Measurement  of  Lumber. 

Surveying  of  Land. 

Weights  and  Measures. 

The  Metric  System  of  Weights  and  Measures. 

Auctioneers. 

Transient  Vendors,  Hawkers  and  Pedlers. 

Shipping  and  Seamen,  Harbors  and  Harbor  Masters. 

Pilots. 

Agents,  Consignees  and  Factors. 

Public  Warehouses. 

Sales  of  Personal  Property. 

Money  and  Negotiable  Instruments. 

Bills  of  Lading. 

Partnerships. 

Limited  Partnerships. 

Fraudulent  Transfers  of  Real  and  Personal  Property. 

Labels,  Trade  Marks,  Names  and  Registration  thereof. 

Promotion  and  Sale  of  Securities. 


TITLE     XVI. 

PUBLIC  HEALTH. 

Chapter  111.  Pubhc  Health. 

Chapter  112.  Registration  of  Certain  Professions  and  Occupations. 

Chapter  113.  Promotion  of  Anatomical  Science. 

Chapter  114.  Cemeteries  and  Burials. 


TITLE     XVII. 

PUBLIC  WELFARE. 

Chapter  115.  State  and  Military  Aid,  Soldiers'  Relief,  etc. 

Chapter  116.  Settlement. 

Chapter  117.  Support  by  Cities  and  Towns. 

Chapter  118.  Aid  to  Mothers  with  Dependent  Children. 

Chapter  118.\.  Adequate  Assistance  to  Certain  Aged  Citizens. 


Vlll 


ANALYSIS 
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Chapter  119.     Protection  and  Care  of  Children,  and  Proceedings  against  Them. 

Chapter  120.     Massachusetts  Training  Schools. 

Chapter  121.     Powers  and  Duties  of  the  Department  of  Public  Welfare,  and  the  Massachusetts 

Hospital  School. 
Chapter  122.     State  Infirmary. 
Chapter  123.    Commitment  and  Care  of  the  Insane  and  Other  Mental  Defectives. 


Chapter  124. 
Chapter  125. 
Chapter  126. 
Chapter  127. 


TITLE     XVIII. 

PRISONS,   IMPRISONMENT,   PAROLES  AND  PARDONS. 

Powers  and  Duties  of  the  Department  of  Correction. 
Penal  and  Reformatory  Institutions  of  the  Commonwealth. 
Jails,  Houses  of  Correction  and  Reformation,  and  County  Industrial  Farms. 
OfiBcers  and  Inmates  of  Penal  and  Reformatory   Institutions.     Paroles  and 
Pardons. 


TITLE     XIX. 


AGRICULTURE  AND  CONSERVATION. 

Chapter  128.  Agriculture. 

Chapter  129.  Animal  Industry. 

Chapter  130.  Powers  and  Duties  of  the  Division  of  Fisheries  and  Game.    Fisheries. 

Chapter  131.  Powers  and  Duties  of  the  Division  of  Fisheries  and  Game.    Game  and  Inland 

Fisheries. 

Chapter  132.  Forestry. 

Chapter  132A.  State  Parks  and  Reservations  Outside  of  the  Metropolitan  Parks  District. 
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IX 


Vol.   II. 


TITLE    XX. 

PUBLIC  SAFETY  AND  GOOD  ORDER. 

Chapter  133.     Disposition  of  Old  and  Infirm  Animals. 

Chapter  134.     Lost  Goods  and  Stray  Beasts. 

Chapter  135.     Unclaimed  and  Abandoned  Property. 

Chapter  136.     Observance  of  the  Lord's  Day. 

Chapter  137.     Gaming. 

Chapter  138.     Intoxicating  Liquors  and  Certain  Non-Intoxicating  Beverages. 

Chapter  139.     Common  Nuisances. 

Chapter  140.     Licenses. 

Chapter  141.     Supervision  of  Electricians. 

Chapter  142.     Supervision  of  Plumbing. 

Chapter  143.  Inspection  and  Regulation  of,  and  Licenses  for,  Buildings,  Elevators  and  Cine- 
matographs. 

Chapter  144.     Tenement  Houses  in  Cities. 

Chapter  145.     Tenement  Houses  in  Towns. 

Chapter  146.  Inspection  of  Boilers,  Air  Tanks,  etc.  Licenses  of  Engineers,  Firemen,  and 
Operators  of  Hoisting  Machinery. 

Chapter  147.  State  and  Other  Pohce,  and  Certain  Powers  and  Duties  of  the  Department  of 
Public  Safety. 

Chapter  148.    Fire  Prevention. 

TITLE     XXI. 

LABOR   AND   INDUSTRIES. 

Chapter  149.  Labor  and  Industries. 

Chapter  150.  Conciliation  and  Arbitration  of  Industrial  Disputes. 

Chapter  151.  The  Minimum  Wage. 

Chapter  152.  AYorkmen's  Compensation. 

Chapter  153.  Liability  of  Employers  to  Employees  for  Injuries  not  resulting  in  Death. 

Chapter  154.  Assignment  of  Wages. 


TITLE     XXII. 

CORPORATIONS. 

Chapter  155.     General  Provisions  relative  to  Corporations. 
Chapter  156.     Business  Corporations. 
Chapter  157.     Co-operative  Corporations. 
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Chapter  158. 

Chapter 

159. 

Chapter 

159A. 

Chapter 

160. 

Chaptj!;r  161. 

Chapter 

162. 

Chapter  163. 

Chapter 

164. 

Chapter 

165. 

Chapter  166. 

Chapter 

167. 

Chaptkr 

168. 

Chapter  169. 

Chapter  170. 

Chapter  171. 

Chapter 

172. 

Chapter 

173. 

Chapter 

174. 

Chapter 

175. 

Chapter 

176. 

Chapter 

177. 

Chapter 

178. 

Chapter 

179. 

Chapter 

180. 

Chapter  181. 

Chapter 

182. 

Certain  Miscellaneous  Corporations. 

Common  Carriers. 

Common  Carriers  of  Passengers  by  Motor  Vehicle. 

Railroads. 

Street  Railways. 

Electric  Railroads. 

Trackless  Trolley  Companies. 

Manufacture  and  Sale  of  Gas  and  Electricity. 

Water  and  Aqueduct  Companies. 

Telephone  and  Telegraph  Companies,   and  Lines  for   the  Transmission  of 

Electricity. 
Banks  and  Banking. 
Savings  Banks. 

Deposits  with  Others  than  Banks. 
Co-operative  Banks. 
Credit  Unions. 
Trust  Companies. 

Mortgage  Loan  Investment  Companies. 
Bond  and  Investment  Companies. 
Insurance. 

Fraternal  Benefit  Societies. 
Assessment  Insurance.     [Repealed.] 
Savings  Bank  Life  Insurance. 

Proprietors  of  Wharves,  Real  Estate  lying  in  Common,  and  General  Fields. 
Corporations  for  Charitable  and  Certain  Other  Purposes. 
Foreign  Corporations. 
Voluntary  Associations  and  Certain  Trusts. 


PART    II. 

REAL  AND  PERSONAL  PROPERTY  AND   DOMESTIC  RELATIONS. 


TITLE     I, 


TITLE  TO  REAL  PROPERTY. 

Chapter  183.  Alienation  of  Land. 

Chapter  184.  General  Provisions  relative  to  Real  Property. 

Chapter  185.  The  Land  Court  and  Registration  of  Title  to  Land. 

Chapter  186.  Estates  for  Years  and  at  Will. 

Chapter  187.  Easements. 

Chapter  188.  Homesteads. 

Chapter  189.  Dower  and  Curtesy. 
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TITLE     II. 

DESCENT    AND    DISTRIBUTION,    WILLS,    ESTATES    OF    DECEASED    PERSONS 
AND  ABSENTEES,   GUARDIANSHIP,  CONSERVATORSHIP  AND  TRUSTS. 

Chapter  190.     Descent  and  Distribution  of  Real  and  Personal  Property. 

Chapter  191.     Wills. 

Chapter  192.     Probate  of  Wills  and  Appointment  of  Executors. 

Chapter  193.     Appointment  of  Administrators. 

Chapter  194.     Public  Administrators. 

Chapter  195.     General  Provisions  relative  to  Executors  and  Administrators. 

Chapter  196.    Allowances  to  Widows  and  Children,  and  Advancements. 

Chapter  197.     Payment  of  Debts,  Legacies  and  Distributive  Shares. 

Chapter  198.     Insolvent  Estates  of  Deceased  Persons. 

Chapter  199.     Settlement  of  Estates  of  Deceased  Non-Residents. 

Chapter  200.     Settlement  of  Estates  of  Absentees. 

Chapter  201.     Guardians  and  Conservators. 

Chapter  202.  Sales,  Mortgages  and  Leases  of  Real  Estate  by  Executors,  Administrators, 
Guardians  and  Conservators. 

Chapter  203.     Trusts. 

Chapter  204.  General  Provisions  relative  to  Sales,  Mortgages,  Releases,  Compromises,  etc.,  by 
Executors,  etc. 

Chapter  205.  Bonds  of  Executors,  Administrators,  Guardians,  Conservators,  Trustees  and 
Receivers. 

Chapter  206.  Accounts  and  Settlements  of  Executors,  Administrators,  Guardians,  Conserva- 
tors, Trustees  and  Receivers. 


TITLE    III. 

DOMESTIC  RELATIONS. 

Chapter  207.  Marriage. 

Chapter  208.  Divorce. 

Chapter  209.  Husband  and  Wife. 

Chapter  210.  Adoption  of  Children  and  Change  of  Names. 
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PART    III. 

COUKTS,  JUDICIAL  OFFICERS  AND  PROCEEDINGS  IN  CIVIL  CASES. 


TITLE     I. 

COURTS  AND  JUDICIAL  OFFICERS. 

(For  the  Land  Court  see  Chapter  185.) 

Chapter  211.  The  Supreme  Judicial  Court. 

Chapter  212.  The  Superior  Court. 

Chapter  213.  Provisions  Common  to  the  Supreme  Judicial  and  Superior  Courts. 

Chapter  214.  Equity  Jurisdiction  and  Procedure  in  the  Supreme  Judicial  and  Superior  Courts. 

Chapter  215.  Probate  Courts. 

Chapter  216.  Courts  of  Insolvency. 

Chapter  217.  Judges  and  Registers  of  Probate  and  Insolvency. 

Chapter  218.  District  Courts. 

Chapter  219.  Trial  Justices. 

Chapter  220.  Courts  and  Naturalization. 

Chapter  221.  Clerlis,  Attorneys  and  Other  Officers  of  Judicial  Courts. 

Chapter  222.  Justices  of  the  Peace,  Notaries  PubUc  and  Commissioners. 


TITLE    II. 

ACTIONS  AND  PROCEEDINGS  THEREIN. 

Chapter  223.  Commencement  of  Actions,  Service  of  Process. 

Chapter  224.  Arrest  on  Mesne  Process  and  Supplementary  Proceedings  in  Civil  Actions. 

Chapter  225.  Process  after  Judgment  for  Necessaries  or  Labor.    [Repealed.] 

Chapter  226.  Bail. 

Chapter  227.  Proceedings  against  Absent  Defendants  and  upon  Insufficient  Service. 

Chapter  228.  Survival  of  Actions  and  Death  and  Disabilities  of  Parties. 

Chapter  229.  Actions  for  Death  and  Injuries  resulting  in  Death. 

Chapter  230.  Actions  by  and  against  Executors  and  Administrators. 

Chapter  231.  Pleading  and  Practice. 

Chapter  232.  Set-off  and  Tender. 

Chapter  233.  Witnesses  and  Evidence. 

Chapter  234.  Juries. 

Chapter  235.  Judgment  and  Execution. 

Chapter  236.  Levy  of  Executions  on  Land. 
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TITLE     III. 

REMEDIES  RELATING  TO  REAL  PROPERTY. 

Chapter  237.  Writs  of  Entry. 

Chapter  238.  Writs  of  Dower. 

Chapter  239.  Summary  Process  for  Possession  of  Land. 

Chapter  240.  Proceedings  for  Settlement  of  Title  to  Land. 

Chapter  241.  Partition  of  Land. 

Chapter  242.  W'aste  and  Trespass. 

Chapter  243.  Actions  for  Private  Nuisances. 

Chapter  244.  Foreclosure  and  Redemption  of  Mortgages. 

Chapter  245.  Informations  by  the  Commonwealth. 


TITLE     IV. 

CERTAIN  WRITS  AND  PROCEEDINGS  IN  SPECIAL  CASES. 

Chapter  246.  Trustee  Process. 

Chapter  247.  Replevin. 

Chapter  248.  Habeas  Corpus  and  Personal  Liberty. 

Chapter  249.  Audita  Querela,  Certiorari,  Mandamus  and  Quo  Warranto. 

Chapter  250.  Writs  of  Error,  Vacating  Judgment,  Writs  of  Review. 

Chapter  251.  Arbitration. 

Chapter  252.  Improvement  of  Low  Land  and  Swamps. 

Chapter  253.  Mills,  Dams  and  Reservoirs. 

Chapter  254.  Liens  on  Buildings  and  Land. 

Chapter  255.  Mortgages,   Conditional  Sales  and   Pledges  of  Personal  Property,  and  Liens 

thereon. 

Chapter  256.  Recognizances  for  Debts. 

Chapter  257.  Seizure  and  Libelling  of  Forfeited  Property. 

Chapter  258.  Claims  against  the  Commonwealth. 


TITLE    V. 

STATUTES  OF  FRAUDS  AND  LIMITATIONS. 

Chapter  259.     Prevention  of  Frauds  and  Perjuries. 
Chapter  260.    Limitation  of  Actions. 


TITLE    Vr 


COSTS  AND  FEES. 


Chapter  261.    Costs  in  Civil  Actions. 
Chapter  262.    Fees  of  Certain  Officers. 
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PART   IV. 

CRIMES,  PUNISHMENTS  AND  PROCEEDINGS  IN  CRIMINAL  CASES 


TITLE     I. 

CRIMES  AND  PUNISHMENTS. 

Chapter  263.  Rights  of  Persons  accused  of  Crime. 

Chapter  264.  Crimes  against  Governments. 

Chapter  265.  Crimes  against  the  Person. 

Chapter  266.  Crimes  against  Property. 

Chapter  267.  Forgery  and  Crimes  against  the  Currency. 

Chapter  268.  Crimes  against  Public  Justice. 

Chapter  269.  Crimes  against  Public  Peace. 

Chapter  270.  Crimes  against  Public  Health. 

Chapter  271.  Crimes  against  Public  Pohcy. 

Chapter  272.  Crimes  against  Chastity,  Morality,  Decency  and  Good  Order. 

Chapter  273.  Desertion,  Non-Support  and  Illegitimacy. 

Chapter  274.  Felonies,  Accessories  and  Attempts  to  commit  Crimes. 


TITLE     II. 

PROCEEDINGS  IN  CRIMINAL  CASES. 

Chapter  275.  Proceedings  to  prevent  Crimes. 

Chapter  276.  Search  Warrants,  Rewards,  Fugitives  from  Justice,  Arrest,  Examination,  Com- 
mitment and  BaU.    Probation  Officers  and  Board  of  Probation. 

Chapter  277.  Indictments  and  Proceedings  before  Trial. 

Chapter  278.  Trials  and  Proceedings  before  Judgment. 

Chapter  279.  Judgment  and  Execution. 

Chapter  280.  Fines  and  Forfeitures. 


PART    V 


THE  GENERAL  LAWS,  AND  EXPRESS  REPEAL  OF  CERTAIN  ACTS  AND 

RESOLVES. 


Chapter  281.     The  General  Laws  and  their  Effect. 

Chapter  282.    Express  Repeal  of  Certain  Acts  and  Resolves.    [Omitted.] 


GENERAL    LAWS 


MASSACHUSETTS 


1666 


DISPOSITION   OF    OLD    AND    INFIRM   ANIMALS. 


[Chap.  133. 


TITLE   XX. 

PUBLIC   SAFETY  AND   GOOD   ORDER. 

Chapter  133.     Disposition  of  Old  and  Infirm  Animals. 

Chapter  134.     Lost  Goods  and  Stray  Beasts. 

Chapter  135.     Unclaimed  and  Abandoned  Property. 

Chapter  136.     Observance  of  the  Lord's  Day. 

Chapter  137.     Gaming. 

Chapter  138.     Intoxicating  Liquors  and  Certain  Non-Intoxicating 

Beverages. 
Chapter  139.     Common  Nuisances. 
Chapter  140.     Licenses. 
Chapter  141.     Supervision  of  Electricians. 
Chapter  142.     Supervision  of  Plumbing. 
Chapter  143.     Inspection   and   Regulation  of,  and   Licenses   for, 

Buildings,  Elevators  and  Cinematographs. 
Chapter  144.     Tenement  Houses  in  Cities. 
Chapter  145.     Tenement  Houses  in  Towns. 
Chapter  146.     Inspection  of  Boilers,  Air  Tanks,  etc.     Licenses  of 

Engineers,  Firemen,  and  Operators  of  Hoisting 

Machinery. 
Chapter  147.     State  and  Other  Police,  and  Certain  Powers  and 

Duties  of  the  Department  of  Public  Safety. 
Chapter  148.     Fire  Prevention. 


CHAPTER     133. 

DISPOSITION   OF   OLD   AND   INFIRM   ANIMALS. 


Sect. 

1,  Powers  and  duties  of   certain   officers 

relative  to  disabled  animals,  etc. 

2.  Payment  of   value   of   animals   taken. 

Costs,  etc. 


Powers  and 
duties  of  cer- 
tain oflBcers 
relative  to 
disabled  ani- 
mals, etc. 
1881.  283. 
P.  S.  96,  §  15. 
R.  L.  95,  §  13. 
1907,363.  §  1. 
1915,  125. 


Sect. 

3.  Value  of  infected  animal. 

4.  Disposition  of  certain  horses  owned  by 

cities  or  towns. 


Section  1.  Any  officer  or  agent  of  any  society  incorporated  under 
the  laws  of  the  commonwealth  for  the  prevention  of  cruelty  to  animals 
or  for  the  care  and  protection  of  homeless  or  suffering  animals,  pro\ided 
he  is  also  a  special  police  officer  appointed  under  section  ten  of  chapter 
one  hundred  and  forty-seven,  or  a  constable,  sheriff  or  deputy  sheriff,  or  a 
police  officer  of  any  town,  may  take  possession  of  any  old,  maimed,  dis- 
abled, diseased  or  injured  animal  and  apply  to  a  district  court,  within 
whose  district  the  animal  is  taken,  for  process  to  cause  it  to  be  killed 
humanely.  If  the  owner  is  known,  and  can  after  reasonable  search  be 
found,  a  copy  of  such  application  shall  be  served  upon  him  in  hand  with 
an  order  of  court  to  appear  at  a  time  and  place  named  to  show  cause  11 


1 

2 
3 
4 
5 
6 
7 
8 
9 
10 


Chaps.  133,134.] 


1667 


12  why  such  animal  should  not  be  killed  and  its  value  determined.     If  he 

13  is  unknown,  or  cannot  after  reasonable  search  be  found,   the   court 

14  shall  order  notices  to  be  posted  in  two  public  places  in  the  town  where 

15  the  animal  was  taken,  stating  the  facts  of  the  case,  and  giving  twenty- 

16  four  hours'  notice  of  a  hearing  on  said  application.    At  such  hearing,  if 

17  it  appears  that  such  animal  is  so  old,  maimed,  disabled,  diseased  or  in- 

18  jured  as  to  be  unfit  for  humane  use,  the  court  shall  issue  process  directing 

19  any  officer  designated  herein  to  kill  the  same  humanely,  and  shall  deter- 

20  mine  its  value.    If  the  owner  is  aggrieved  by  such  determination  he  may 

21  petition  the  superior  court  for  the  assessment  of  his  damages  under  chapter 

22  seventh-nine. 

1  Section  2.     The  value  or  damages,  if  any,  determined  under  the  pre-  Payment  of 

2  ceding  section,  and  the  reasonable  costs  and  expenses  incurred  by  .said  Jil'abtakeS'" 

3  officer  and  approved  by  the  court,  shall  be  paid  by  the  society  whose  ^glf^'als; 

4  officer  or  agent  made  the  application  for  process. 

p.  S.  96,  5  15.  R.  L.  95,  §  13.  1907,  303,  §  2. 

1  Section  3.     If  the  animal  taken  possession  of  as  aforesaid  has  any  ^^^[^|°n°-^, 

2  infectious  or  contagious  disease,  or,  for  any  reason,  might  lawfully  be  1907, seals'. 

3  destroyed  as  an  abatement  of  a  public  nuisance,  that  fact  shall  be  prima 

4  facie  evidence  that  the  animal  has  no  value. 

1  Section  4.     Whenever  any  horses  used  in  any  department  of  any  Disposition  ot 

2  town  shall,  by  reason  of  disability  or  disease,  become  unfit  for  use  therein,  owned  by'^^° 

3  the  officer  in  charge  of  such  department,  in  cities  with  the  approval  of  1908^  133° 

4  the  mayor,  and  in  towns  with  the  approval  of  the  selectmen,  instead  of 

5  causing  such  horses  to  be  sold,  may  transfer  them  to  the  custody  of  the 

6  Red  Acre  Farm,  Incorporated,  or  any  charitable  society  incorporated 

7  in  the  commonwealth  for  the  prevention  of  cruelty  to  animals,  or  for  the 
S  care  and  protection  of  dumb  animals,  if  the  society  is  willing  to  accept 
9  the  custody  thereof,  to  be  disposed  of  as  the  society  may  deem  best; 

U)  provided,  that  the  society  upon  receiving  any  such  horse  shall  give  a 

1 1  written  agreement  not  to  sell  the  horse  or  let  the  same  for  hire.    If  any 

12  horse  so  received  shall  thereafter  be  sold  or  let  for  hire,  the  proceeds  of 

13  such  sale  or  letting  shall  be  the  property  of  the  town,  and  custody  of  the 

14  horse  shall  revert  thereto. 


cities  or  towns. 


CHAPTER     134. 

LOST  GOODS  AND   STRAY   BEASTS. 


Sect. 

1.  Finder  of  lost  money  or  goods  to  give 

notice,  etc. 

2.  When    stray    beasts    are    taken    up, 

notice  to  be  given. 

3.  Restitution  of  property. 


.Sect. 

4.  Rights  of  finder  if  no  owner  appears. 

5.  Sale  of  strays. 

6.  Rights  (if  owner  and  finder  of  strays. 

7.  Penalty  for  taking  away  strays. 


1  Section  1.     Any  person  who  finds  lost  money  or  goods  of  the  value  Finder  of  loat 

2  of  three  dollars  or  more,  the  owner  of  which  is  unknown,  shall  within  ^^^not^M. 

3  two  days  report  the  finding  thereof  to  the  officer  in  charge  at  a  police  ^J^'l  142, 5 1. 
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1698,9,  §  1. 
1727-8,  6,  §  1. 
1788,  55,  §  1. 
R.  S.  56,  §  1. 
G.  S.  79,  §  1. 
P.  S.  95,  §  1. 
R.  L.  94,  §  1. 


station  in  the  town  where  said  property  was  found,  or,  if  there  is  no 
poHce  station,  post  notice  thereof  in  two  pubhc  places  therein,  or,  in- 
stead of  such  report  or  posting,  cause  notice  thereof  to  be  advertised 
in  a  newspaper  pubHshed  therein. 

!324. 


1918,  2.57, 

1919,  5. 

1920,  2. 


105  Mass.  163. 

106  Mass.  286. 


116  Mass.  42. 
130  Mass.  176. 


When  stray 
beasts  are 
taken  up, 
notice  to  be 
given. 

C.  L.  142,  §  1. 
1698,9,  §§  1,2. 
1788,  55,  §  1. 
R.  S.  56,  §  2. 
G.  S.  79,  ?  2. 
P.  S.  95,  §  2. 


Section  2.  Except  as  otherwise  provided  in  chapter  one  hundred 
and  thirty-three,  any  person  who  takes  up  a  stray  beast  shall  report, 
post  or  advertise  the  finding  thereof,  in  the  manner  provided  in  the 
preceding  .section,  giving  a  description  of  the  color  and  the  natural  and 
artificial  marks  of  such  beast;  otherwise  he  shall  not  be  entitled  to  com- 
pensation for  any  expenses  ^hich  he  may  incur  relative  thereto. 


R.  L.  94,  §  2. 


1918,257,  §  325. 


1919,  5. 


rf^propei-ty.  SECTION  3.     If,  wlthin  tliree  months  after  the  finding  of  stray  beasts, 

?698' 9^1' 3^ '''  °^  w'ithin  one  year  after  the  finding  of  lost  money  or  goods,  the  owner 
1788'  55, 1 3.  appears  and,  except  as  otherwise  provided  in  section  two,  pays  all  reason- 
R."s.'56,'§§5>.  able  expenses  incurred  by  the  finder  in  keeping  such  goods  or  beasts  and 
p.s.95,'§|5,'7'  in  complying  with  this  chapter,  he  shall  have  restitution  of  the  money. 


f9i8;l57,§327.  goods  or  bcasts 


1919,  5. 


1920,  2. 


Rights  of 
finder  if  no 
owner  appears. 
1788.  55.  §  3. 
R.  S.  56,  §  6. 


Section  4.  If  the  owner  of  lost  money  or  goods  does  not  appear  1 
within  one  year  after  the  finding  thereof,  they  shall  enure  to  the  finder,  2 
provided  he  has  complied  w-ith  section  one.  3 

G.  S.  79,  §  6.  R.  L.  94,  §  5.  1919,  5. 

P.  S.  95,  §6.  1918,257,  §328.  1920,2. 


Sale  of  stravs. 
1815,  1,  §  1. 
1827,  74,  §  2. 
R.  S.  56,  §  8. 
G.  S.  79,  §  8. 
P.  S.  95,  §  8. 
R.  L.  94,  §  6. 
1918,257,  §329. 
1919,  5. 


Section  5.    If  the  owner  of  stray  beasts  does  not  appear  within  1 

three  months  after  the  finding  thereof  and  prove  title  thereto,   the  2 

finder  may  sell  them  by  public  auction,  first  giving  notice  of  such  sale,  3 

at  least  four  days  before  the  time  of  sale,  in  two  public  places  in  the  4 

town  where  the  beasts  were  found.  5 

1920,  2. 


Rights  of 
owner  and 
finder  of  stravs. 
C.  L.  142,  §  3. 
1698.  9,  §  3. 
1788,  55,  §  3. 
1SI5,  1,  §2. 
1827,  74,  §  2. 
R.  S.  56,  §  9. 
G.  S.  79,  §  9. 
P.  S.  95,  §  9. 
R.  L.  94,  §  7. 
1918,257,  §330. 

1919,  5. 

1920,  2. 


Section  6.     If  the  owner  of  stray  beasts  appears  within  one  year  1 

after  the  finding  thereof,  and  proves  title  thereto,  he  shall,  if  they  have  2 

not  been  sold  under  the  preceding  section,  have  restitution  thereof  upon  3 

payment,  except  as  provided  in  section  two,  of  all  reasonable  expenses  4 

incurred  by  the  finder  in  keeping  such  beasts  and  in  complying  with  5 

this  chapter;   but  if  they  have  been  sold  he  shall  be  entitled  to  receive  6 

the  proceeds  of  the  sale  after  deducting  the  expenses  aforesaid.     If  no  7 

such  owner  appears  within  said  year  the  beasts,  or  the  proceeds,  shall  8 

enure  to  the  finder,  provided  he  has  complied  with  this  chapter.  9 


Penalty  for 

taking  away 

strays. 

C.  L.  142,  §4. 

1698,  9,  §  4. 

1788,  55,  §  5. 

R.  S.  56,  §  11. 


Section  7.    Any  person  who  takes  away  a  beast  taken  up  as  a  stray,  1 

without  paying  all  lawful  charges  in  relation  thereto,  shall  forfeit  to  the  2 

finder  double  the  amount  of  such  charges,  but  not  more  than  the  value  3 

of  the  beast  at  the  time  of  such  taking  away.  4 

G.  S.  79,  §  11.  R.  L.  94.  §  9.  1919,  5. 

P.  S.  95,  §11.  1918,  257,  §  332.  1920,2. 
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CHAPTER     135 


UNCLAIMED  AND  ABANDONED  PROPERTY. 


Sect. 

1.  Publication    of    unclaimed    effects    of 

passengers. 

2.  Sale  of  unclaimed  articles. 

3.  Proceeds  to  be  paid  to  commonwealth. 

4.  Penalty    for    failure    to    comply    with 

certain  provisions. 

5.  Perishable  articles  may  be  sold. 

6.  Sale  of  unclaimed  goods  carried  by  a 

railroad  or  vessel  or  by  express. 


Sect. 

7.  Disposition  of  stolen,  etc.,  property  by 

police  officers. 

8.  Sale  of  such  property,  etc. 

9.  If  perishable,  etc.,  how  sold. 

10.  Proceeds,  disposal  of. 

11.  When  owner  to  be  paid  if  he  applies. 

12.  Timber  carried  away  by  flood  may  be 

taken  by  owners,  etc. 


1  Section  1.    Railroad  corporations  and  proprietors  of  steamboats  en-  Publication  of 

2  gaged  in  the  transportation  of  passengers  shall  semi-annually,  on  the  effects"^'' 

3  first  Mondays  of  .January  and  July,  publish,  in  one  newspaper  at  least  i8|''i''",'47'' 5 1 

4  in  every  county  where  such  corporation  or  proprietors  have  a  passenger  p  flg'lj- 

5  station  or  office,  a  descriptive  list  of  all  trunks,  bags,  valises,  parcels  and  R- l.  9o,  §  1. 

6  passengers   effects  which  have  been  left  and  then  remain  unclaimed  at 

7  any  passenger  station  or  office,  or  in  the  possession  of  any  such  corpora- 

8  tion,  proprietors  or  tlieir  agents,  and  the  list  shall  indicate  all  such 

9  specific  marks  as  may  serve  to  identify  the  same. 


6  Allen,  24G. 


1  Section  2.     If  at  the  expiration  of  six  months  after  such  advertise-  Saieofun- 

2  ment  any  of  the  articles  so  advertised  remain  unclaimed,  said  corpora-  l85?!^47'!  §''2.^' 

3  tion  or  proprietors  having  possession  thereof  shall  gi\-e  notice  to  the  p.  |.  fe.'  §  I.' 

4  aldermen  of  the  city  or  selectmen  of  the  town  where  the  articles  may  be,  ^  ^-  ^^'  ^  ^^ 

5  who  shall  cause  them  to  be  examined,  and  may  order  them  to  be  sold 

6  by  public  auction  upon  publication,   in  the  manner  set  forth  in  the 

7  preceding  section,  of  notice  of  the  time  and  place  of  sale,  or  may  order 

8  them  to  be  again  advertised  and  to  remain  another  six  months  before 

9  being  sold. 

1  Section  3.    The  proceeds  of  all  articles  so  sold,  after  deducting  costs  Proceeds  to 

2  of  storage  and  all  ex-penses  incurred  in  complying  with  sections  one  and  commonwealth. 

3  two,  shall  be  paid  to  the  commonwealth. 

185:.  147,  §  3,  G.  S.  80.  5  3.  p.  S.  96,  §  3.  R.  L.  95,  §  3. 

1  Section  4.    Any  such  corporation  or  proprietor  neglecting  or  omit-  Penalty  for 

2  ting  so  to  advertise  and  cause  any  such  effects  to  be  examined  shall  be  compfy'with 

3  liable  for  all  damages  caused  thereby,  and  shall  also  forfeit  one  hundred  vUiOTs."'"" 

4  dollars. 

1851.  147,  5  4.  G.  S.  80,  §  4.  P.  S.  96,  §  4.  R.  L.  95,  §  4. 


1  Section  5.     When  a  common  carrier  has  transported  fresh  meats,  Perishable 

2  fresh  fish,  shellfish,  fruit  or  vegetables  to  their  destination,  such  carrier  besofd."'"^ 

3  may,  in  the  exercise  of  a  reasonable  discretion,  after  notice  to  the  owner  g."'  ^^^ 


80.  i  5. 
96.  §  5. 


4  or  consignee  thereof  of  the  arri\al  of  such  goods  and  his  refusal  or  omis-  ^  f;  95, -5  5. 

5  sion  to  pay  the  freight  and  proper  charges  thereon  and  to  receive  and 
G  take  them  away,  or  without  such  notice  and  refusal  or  omission  if  such 
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owner  or  consignee  thereof  cannot,  on  reasonable  inquiry,  be  found,  sell  7 
the  same  at  public  or  private  sale  without  advertising.  The  proceeds  8 
thereof,  after  deducting  the  amount  of  the  freight  thereon  and  the  9 
charges  and  expenses  of  sale,  shall  be  paid  to  the  owner  or  consignee.       10 


Sale  of  un- 
claimed goods 
carried  by  a 
railroad  or 
vessel  or  by 
express. 
1864.  139. 
1866,  152. 
P.  S.  96,  I  §6-9. 
R.  L.  95. 
«6.7. 

1918,  257, 
S333. 

1919,  5. 

1920,  2. 

201  Mass.  564. 
203  Mass.  529. 


Section  6.  If  goods  carried  by  a  railroad  company,  by  express  or 
in  a  vessel  are  not  called  for  by  the  owner  or  consignee  within  one  year 
after  the  date  of  their  receipt  at  the  place  of  consignment,  they  may  be 
sold  by  public  auction,  notice  of  the  time  and  place  of  sale,  containing  a 
descriptive  list  of  all  such  goods  with  all  such  specific  marks  as  may 
serve  to  identify  the  same,  first  being  published  once  a  week  for  three 
successive  weeks  in  a  newspaper,  if  any,  published  in  the  town  where 
such  sale  is  to  take  place,  and  also  in  the  town  to  which  they  were  con-  8 
signed,  otherwise  in  the  newspaper  published  nearest  thereto.  The  9 
proceeds,  after  deducting  costs  of  transportation,  storage,  advertising  10 
and  sale,  shall  be  paid  to  the  owner,  upon  demand  and  satisfactory  11 
proof  of  ownership,  within  three  years  after  the  sale;  otherwise  to  the  12 
commonwealth.  13 


Disposition  of 
stolen,  etc., 
property  by 
police  officers. 
1880,  155,  §  1. 
P.  S.  96,  §  10. 
R.  L.  95,  §  8. 
1927,  30. 


Section  7.     If  property  which  has  been  stolen,  lost,  abandoned  or  1 

taken  from  a  person  under  arrest  comes  into  the  possession  of  a  member  2 

of  the  police  department  of  a  city  by  virtue  of  his  office,  he  shall  deliver  3 

the  same  to  the  officer  or  member  of  the  department  designated  by  the  4 

rules  thereof,  and  shall  thereupon  be  relieved  from  further  responsi-  5 

bility  therefor.     The  officer  or  member  to  whom  such  property  is  so  6 

delivered  shall  give  notice  as  provided  in  section  one  of  chapter  one  7 

hundred  and  thirty-four.    The  word  "city"  as  used  in  this  and  the  four  8 

following  sections  shall  include  town.  9 


Sale  of  such 
property,  etc. 
1880,  155, 
§S2,  3. 
P.  S.  96,  §  11. 
R,  L.  95.  §  9. 
1927,30;  163. 


Section  8.  If  such  property  remains  unclaimed  in  the  possession  of 
such  police  department  or  member  thereof  for  six  months  and  the  owner 
thereof  or  his  place  of  abode  or  business  is  unknown,  or  if  the  owner  and 
his  place  of  abode  or  business  are  known  and  the  owner,  after  receipt  by 
registered  mail  of  a  written  notice  from  such  department  or  member  to 
take  possession  of  said  property,  refuses  or  fails  for  a  period  of  ten  days 
following  said  receipt  so  to  do,  such  department  may  sell  the  same, 
excepting  money  unclaimed,  by  public  auction,  notice  of  the  time  and 
place  of  sale,  with  a  description  of  the  property  to  be  sold,  first  being 
given  by  publishing  the  same  once  in  each  of  three  successive  weeks  in  10 
a  newspaper  published  in  such  city.  11 


If  perishable, 
etc.,  how  sold. 
1880,  155,  §  4. 
P.  S.  96,  §  12. 
R.  L.  95,  §  10. 
1927,  30. 


Section  9.  Such  property,  if  perishable  or  liable  to  deteriorate 
greatly  in  value  by  keeping  or  the  value  of  which  will  probably  be  less 
than  the  expense  of  keeping  the  same,  may  be  sold  by  public  auction 
within  said  six  months  in  accordance  with  the  rules  of  the  department, 
reasonable  notice  of  the  time  and  place  of  sale  first  being  given  by  pub- 
lishing the  same  in  a  newspaper  published  in  such  city. 


Proceeds,  dis- 
posal of. 
1880,  155.  5  5. 
P.  S.  96.  §  13. 
R.  L.  95,  §  11. 


Section  10.  The  proceeds  of  such  sale,  or  the  balance  of  such  un- 
claimed money,  after  deducting  all  reasonable  charges  and  expenses 
incurred  on  such  property,  shall  be  paid  into  the  city  treasury. 

1927.  30. 
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1  Section  11.    If,  within  two  years  and  six  months  after  such  money  when  owner 

2  has  come  into  the  possession  of  a  member  of  the  police  department  of  he  applies. 

3  a  city  or  within  two  years  after  such  sale  of  other  property,  the  owner  Rs'.'ge.^j  14; 

4  claims  and  proves  ownership  thereof,  the  unclaimed  balance  of  such  {^927;  |o;  ^ ''' 

5  money  or  the  proceeds  of  sucli  sale,  after  deducting  all  reasonable 
()  charges  and  expenses,  shall  be  paid  to  him,  upon  the  order  of  the  head 
7  of  such  department. 

1  Section  12.    The  owner  of  a  log,  mast,  spar  or  other  timber  carried  JwTy  b/flood' 

2  bv  flood  into  land  adjoining  anv  river,  stream  or  pond  mav,  within  six  may  be  taken 

J  ^         »  *     .  *  ,  by  owners,  etc. 

3  months,  remove  the  same  from  said  land  upon  paymg  or  tenderuig  to  }|*"'^i 

4  the  owner  or  occupant  thereof  such  reasonable  damages  as  may  be  §i4,'o."' 

5  caused  by  such  removal;  and  if  he  does  not  so  remove  it  within  said  six  r.  ,s.'s2.  §  1. 

6  months,  or  otherwise  agree  with  the  owner  or  occupant  of  such  land,  G.^i'l8,§i. 

7  it  shall  be  the  property  of  such  owner  or  occupant. 

p.  S.  94,  §  1.  R.  L.  93,  §  1.  106  Mass.  286. 


CHAPTER     136. 

OBSERVANCE  OF  THE  LORD'S  DAY. 


Sect. 

1.  "Lord's  day "  defined. 

2.  Being   present    at    or   taking   part   in 

certain  entertainments  on  Lord's  day 
prohibited. 

3.  Maintaining  certain  public  exhibitions 

prohibited. 

4.  Certain  public  entertainments  may  be 

licensed.     Revocation. 

5.  Keeping   open   shop,   etc.,    and   doing 

certain  work,  etc..  prohibited. 

6.  Limit  of  operation  of  preceding  section. 

7.  Sale  of  certain  articles  on  Lord's  day 

licensed. 

8.  Provisions  of  licenses.     Fee.     Revoca- 

tion. 

9.  Certain   work   may   be   performed   on 

Lord's  day. 

10.  Certain  parades  with  music  allowed  on 

Lord's  day. 

11.  Policemen  or  firemen  may  parade  with 

music  on  certain  Sundays. 

12.  Persons   keeping   places   of   entertain- 

ment, etc.,  to  entertain  only  travelers. 
etc. 

13.  Civil    process    not    to    be    served    on 

Lord's  day. 

14.  Penalty  for  rude  behavior. 

15.  Limitation   of   the   commencement   of 

prosecutions. 

16.  Sheriffs,  etc.,  to  inform  of  offences. 


Sect. 

17.  Penalty  for  discharging  firearms,  fish- 

ing, etc.,  on  Lord's  day. 

18.  Innholders  who  permit  implements  of 

gaming  to  be  used,  etc. 

19.  Department  of  public  utilities  may  au- 

thorize  running    trains   and   steam- 
boats on  Lord's  day. 

20.  This  chapter  not  a  defence. 


CERTAIN  SPORTS  AND  GAMES  PERMITTED  ON 
THE   lord's    D.\Y. 

21.  Certain  sports  and  games  permitted. 

22.  To  be  held  only  on  licensed  places. 

23.  To    be    conducted    under   regulations, 

etc.     Admission  fees,  etc. 

24.  Revocation  of  permit. 

25.  Limit  of  operation  of  §§  21-25. 

26.  Amateur  sports,  etc.,  permitted  in  cer- 

tain cities  or  towns. 

27.  Licensing  such  sports,  etc.,  on  desig- 

nated playgrounds,  etc. 

28.  Regulations  and  restrictions. 

29.  Fees,  etc.,  forbidden. 

30.  Revocation  of  permits  for  violations. 

31.  Resubmission  of   §§  26-32  in   certain 

cities  and  towns. 

32.  Limit  of  operation  of  six  preceding  sec- 

tions. 


1  Section  1.    The  Lord's  day  shall  include  the  time  from  midnight  to  "Lord's day" 

,-,         .  1     •    I  ,  defined. 

2  midnight.  1782, 23, 5  6. 

1791,58.  §4.  1844,160,5  2.  P.  S.  98,  5  16. 

R.  S.  50,  5  4.  G.  S.  84,  §  12.  R.  L.  98.  §  16. 
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Being  present 
at  or  taking 
part  in  certain 
entertainments 
on  Lord's  day 
prohibited. 
1760-1.  20,  5  9. 
1782.  23, 
§§1.7. 
1791.  58. 
§§1.5. 
1796.  89.  §  1. 
R.  S.  SO.  §  5. 
1858,  151. 
G.  S.  84,  §  4. 
P.  S.  98,  §  1. 
1887,  391.  §  1. 
1895,  434, 
§§  1,4. 
R.  L.  98, 
§§  1,2.5. 
1904,  460, 
§§  1-3. 
1908,  385,  5  1. 

1918.  257, 
§§  336,  338. 

1919,  5. 


Section  2.    Whoever  on  the  Lord's  day  is  present  at  a  game,  sport,  1 

play  or  piibhc  diversion,  except  a  concert  of  sacred  music,  a  pubHc  enter-  2 

tainment  duly  licensed  as  provided  in  section  four  or  a  free  open  air  3 

concert  given  by  a  town,  or  by  license  of  the  mayor  or  the  selectmen,  4 

upon  a  common  or  public  park,  street  or  square,  or  except  a  game  of  5 

golf  conducted  on  an  open  air  golf  course  other  than  a  miniature  golf  6 

course,  so  called,  shall  be  punished  by  a  fine  of  not  more  than  five  dollars.  7 

Whoever  on  the  Lord's  day  takes  part  in  any  game,  sport,  play  or  public  8 

diversion,  except  as  aforesaid,  shall  be  punished  by  a  fine  of  not  more  9 

than  fifty  dollars.     This  and  the  following  section  shall  not  apply  to  10 

sports  or  games  conducted  in  accordance  with  sections  twenty-one  to  11 

twenty-five,  inclusive,  in  any  city  or  town  which  accepts  said  sections  12 

or  in  accordance  with  sections  twenty-six  to  thirty-two,  inclusive,  in  any  13 

city  or  town  in  which  said  sections  twenty-six  to  thirty-two  are  then  in  14 

force.  15 


1920,  2;  240. 


1928,  406,  §  1. 


1931,  275;  426,  §  243. 


Maintaining 
certain  public 
exiiibitions 
prohibited. 
C   L.  133, 
§§  1.2. 

1692-3.  22,  §  1 
1716-7.  13.  §  1 
1727-8.  5.  §  1. 
1760-1,  20, 
§§2,9. 
1782,  23, 
§S  1,7. 
1791,  58, 
§§1,5. 
1796,  89, 
R.  S.  50, 
§§  1,5. 
G.  S.  84, 
4,9. 

1862,  152 

1863,  143 
P.  S.  98, 
§§1,2. 


1. 


Section  3.  Whoever  offers  to  view,  sets  up,  establishes,  maintains, 
or  attempts  to  set  up,  establish  or  maintain,  or  promotes  or  assists  in 
such  attempt,  or  promotes,  or  aids,  abets  or  participates  in  offering  to 
view,  setting  up,  establishing  or  maintaining  any  public  entertainment 
on  the  Lord's  day,  except  a  concert  of  sacred  music,  or  a  free  open  air 
concert  given  as  provided  in  the  preceding  section,  unless  such  public 
entertainment  shall  be  in  keeping  with  the  character  of  the  day  and  not 
inconsistent  with  its  due  observance  and  duly  licensed  as  provided  in  8 
the  following  section,  or  whoever  on  the  Lord's  day  acts  as  proprietor,  9 
manager  or  person  in  charge  of  a  game,  sport,  play  or  public  diversion,  10 
except  a  public  entertainment  licensed  under  the  following  section,  a  11 
concert  of  sacred  music,  or  a  free  open  air  concert  given  as  aforesaid,  12 
shall  be  punished  by  a  fine  of  not  more  than  five  hundred  dollars.  13 


1887,391. 

1904,  460, 

§§  1-3. 

1919.  5. 

1895,  434,  §§  1,  2,  4. 

1908,  385, 

§1. 

1920,  2. 

R.  L.  98,  §§  1.2,5. 

1918,  257, 

§§336,338. 

185  Mass.  551 

Certain  public 
entertainments 
may  be 
licensed. 
Revocation. 

1908,  385,  §  1. 

1909,  189. 
1926,  326. 


Section  4.     Except  as  provided  in  section  one  hundred  and  five  of  1 

chapter  one  hundred  and  forty-nine,  the  mayor  of  a  city  or  the  select-  2 

men  of  a  town  may,  upon  written  application  describing  the  proposed  3 

entertainment,  grant,  upon  such  terms  or  conditions  as  they  may  pre-  4 

scribe,  a  license  to  hold  on  the  Lord's  day  a  public  entertainment,  in  5 

keeping  with  the  character  of  the  day  and  not  inconsistent  with  its  due  6 

observance,  to  which  admission  is  to  be  obtained  upon  payment  of  7 

money  or  other  valuable  consideration;   provided,  that  no  such  license  8 

shall  be  granted %to  have  effect  before  one  o'clock  in  the  afternoon,  nor  9 

shall  it  have  efi'ect  unless  the  proposed  entertainment  shall,  upon  appli-  10 

cation  accompanied  by  a  fee  of  two  dollars,  have  been  approved  in  11 

writing  by  the  commissioner  of  public  safety  as  being  in  keeping  with  12 

the  character  of  the  day  and  not  inconsistent  with  its  due  observance.  13 

Any  such  license  may,  after  notice  and  a  hearing  given  by  the  mayor  or  14 

selectmen  issuing  the  same,  or  by  said  commissioner,  be  suspended,  15 

revoked  or  annulled  by  the  officer  or  board  giving  the  hearing.  16 


SoTet^c^^and       SECTION  5.    Whoevcr  ou  the  Lord's  day  keeps  open  his  shop,  ware- 
doing  certain     house  or  workhouse,  or  does  any  manner  of  labor,  business  or  work, 


1 
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3  except  works  of  necessity  and  cliarity,  shall  be  punished  by  a  fine  of  not  ""'^i'^f  "^j- 


'  than  hrty  dollars. 

C.  L.  133, 

1B92-.1,  22,  §  1. 

7  Gray,  164. 

128  Mass.  148,  594. 

551.  2. 

171&-7.  13,  §  1. 

8  Gray,  384,  553. 

131  Mass.  156,  546. 

1727-8,  5,  §§  1,  4. 

11  Gray,  308. 

135  Mass.  113. 

1760-1,  20,  §5  2.9. 

15  Gray,  433. 

136  Mass.  384. 

1782,  23,  §  1. 

9  Allen,  118,452. 

139  Mass.  74. 

1791,  58,  §  1. 

10  Allen,  18. 

140  Mass.  199. 

1796,  89,  §  1. 

11  Allen,  209. 

143  Mass.  28,  167. 

R.  S.  50,  §  1. 

12  Alien,  187. 

144  Mass.  359.  362,  363. 

G.  S.  84,  §  1. 

13  Allen,  .5.59. 

145  Mass.  353. 

1862,  152. 

14  Allen,  20,  165,  475,  485. 

155  Mass.  543. 

P.  S.  98,  §  2. 

97  .Mass.  45,  166,  407,  411. 

159  Mass.  101. 

1895,  434,  5§  2,  4. 

101  .Mass.  30.  366. 

168  Mass.  519. 

R.  L.  98.  §§2,5. 

103  Mass.  188. 

170  Mass.  560. 

1904,  460,  §  2. 

105  Mass.  399. 

176  Mass.  5,  104. 

1909.  423.  §  4. 

107  Mass.  251,  439. 

185  Mass.  551. 

191S.  2.57,  §§336,338. 

108  Mass.  517. 

190  Mass.  578. 

1919,  5. 

109  Mass.  398. 

194  Mass.  151. 

1920,  2. 

112  Mass.  368,  46/. 

199  Mass.  534. 

6  Mass.  76. 

115  Mass.  326. 

200  Mass.  514. 

13  Mass.  324. 

117  Mass.  65,  142. 

208  Mass.  528. 

12  Met.  24. 

118  Mass.  195. 

213  Mass.  207. 

13  Met.  284. 

120  Mass.  490. 

221  Mass.  70. 

2  Cush.  .556. 

121  Mass.  301. 

225  Mass.  445. 

4  Cush.  243. 

122  Mass.  40. 

244  Mass.  484. 

10  Cush.  257. 

127  Mass.  123. 

125  U.  S.  555. 

1  Section  fi.     The  preceding  section  shall  not  prohibit  the  manufac-  Limit  of 

2  ture  and  distribution  of  steam,  gas  or  electricity  for  illuminating  pur-  preceding"' 

3  poses,  heat  or   motive   power;    the   distribution   of  water   for   fire   or  rI's^jj,  §  lo 

4  domestic  purposes;    the  use  of   the   telegraph   or  the  telephone;    the  p||*' Ij'j 

5  manufacture  and  distribution  of  oxygen,  hydrogen,  nitrogen,  acetylene  isse.sa 

6  and  carbon  dioxide;  the  retail  sale  of  drugs  and  medicines,  or  articles  is93!4i.' 

7  ordered  by  the  prescription  of  a  physician,  or  mechanical  appliances  iooo^mo'. 

8  used  by  pliysicians  or  surgeons.  r  "l'  Is, 

9  Nor  shall  it  prohibit  the  retail  sale  of  tobacco  in  any  of  its  forms  by  1902, 414.  §  1. 

10  licensed  .  innholders,    common   victuallers,    druggists   and   newsdealers  273^'§\"**333' ' 

11  whose  stores  are  open  for  the  sale  of  newspapers  every  day  in  the  week;  343! 

12  the  retail  sale  of  bread,  before  ten  o'clock  in  the  forenoon  and  between  423,  §5"  ' 

13  the  hours  of  four  o'clock  and  half  past  six  o'clock  in  the  afternoon  by  1911:32s!  §1. 

14  licensed  innholders  and  by  licensed  common  victuallers  authorized  to  lilt',  ul'.  §  1; 

15  keep  open  their  places  of  business  on  the  Lord's  day  and  by  persons  HI]]  l%- 

16  licensed  under  the  following  section  to  keep  open  their  places  of  business  \llf  f  J|- 

17  as  aforesaid;    the  retail  sale  of  ice  cream,  soda  water  and  confectionery  i93o!i43:  179. 
IS  by  licensed   innholders  and  druggists,  and  by  such  licensed  common  13  Alien,  559. 

19  victuallers  as  are  not  also  licensed  to  sell  certain  non-intoxicating  bever-  144  Mass:  359. 

20  ages,  as  defined  in  section  one  of  chapter  one  hundred  and  thirty-eight,  430.''''""  ^^' 

21  and  who  are  authorized  to  keep  open  their  places  of  business  on  the  1*1  l\^l\  joi. 

22  Lord's  day;  the  sale  of  ice  cream,  soda  water,  confectionery  or  fruit  by  221  .Mass  7o'' 

23  persons  licensed  under  the  following  section  or  the  keeping  open  of  their  244  Mass.  484. 

24  places  of  business  for  the  sale  thereof. 

25  Nor  shall  it  prohibit  work  lawfully  done  by  persons  working  under 

26  permits  granted  under  section  nine;  the  sale  by  licensed  innholders  and 

27  common  victuallers  of  meals  such  as  are  usually  served  by  them,  con- 

28  sisting  in  no  part  of  intoxicating  liquors,  which  meals  are  cooked  on  the 

29  premises  but  are  not  to  be  consumed  thereon;   the  operation  of  motor 

30  vehicles;   the  sale  of  gasoline  and  oil  for  use,  and  the  retail  sale  of  ac- 

31  cessories  for  immediate  necessary  use,  in  connection  with  the  operation  of 

32  motor  vehicles,   motor  boats  and  aircraft;    the  letting  of  horses  and 

33  carriages  or  of  boats;    unpaid  work  on  pleasure  boats;   the  running  of 

34  steam  ferry  boats  on  established  routes;   the  running  of  street  railway 

35  cars;    the  running  of  steamboat  lines  and  trains  or  of  steamboats,  if 

36  authorized  under  section  nineteen. 
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Nor  shall  it  prohibit  the  preparation,  printing  and  publication  of  37 
newspapers,  or  the  sale  and  delivery  thereof;  the  wholesale  or  retail  38 
sale  and  delivery  of  milk,  or  the  transportation  thereof,  or  the  delivery  39 
of  ice  cream;  the  making  of  butter  and  cheese;  the  keeping  open  of  40 
public  bath  houses;  the  making  or  selling  by  bakers  or  their  employees,  41 
before  ten  o'clock  in  the  forenoon  and  between  the  hours  of  four  o'clock  42 
and  half  past  six  o'clock  in  the  afternoon,  of  bread  or  other  food  usually  43 
dealt  in  by  them;  whenever  Rosh  Hashonah,  or  the  Day  of  Atonement,  44 
begins  on  the  Lord's  day,  the  retail  sale  and  delivery  of  fish,  fruit  and  45 
vegetables  before  twelve  o'clock  noon  of  that  day;  the  selling  of  kosher  46 
meat  by  any  person  who,  according  to  his  religious  belief,  observes  47 
Saturday  as  the  Lord's  day  by  closing  his  place  of  business  during  the  48 
day  until  six  o'clock  in  the  afternoon  or  the  keeping  open  of  his  shop  on  49 
the  Lord's  day  for  the  sale  of  kosher  meat  between  the  hours  of  six  50 
o'clock  and  ten  o'clock  in  the  forenoon.  51 

Nor  shall  it  prohibit  the  performing  of  secular  business  and  labor  on  52 
the  Lord's  day  by  any  person  who  conscientiously  believes  that  the  53 
seventh  day  of  the  week  ought  to  be  observed  as  the  Sabbath  and  actually  54 
refrains  from  secular  business  and  labor  on  that  day,  if  he  disturbs  no  55 
other  person  thereby ;  the  carrying  on  of  the  business  of  bootblack  before  56 
eleven  o'clock  in  the  forenoon,  unless  prohibited  in  a  city  or  town  by  57 
ordinance  or  by-law;  the  digging  of  clams;  the  icing  and  dressing  of  58 
fish;  the  cultivation  of  land,  and  the  raising,  harvesting,  conserving  and  59 
transporting  of  agricultural  products  during  the  existence  of  war  between  60 
the  United  States  and  any  other  nation  and  until  the  first  day  of  January  61 
following  the  termination  thereof;  such  unpaid  work  in  or  about  private  62 
gardens  or  private  grounds,  adjacent  to  a  dwelling  house,  as  shall  not  63 
cause  unreasonable  noise,  having  regard  to  the  locality  where  such  work  64 
is  performed.  65 

Nor  shall  it  prohibit  the  sale  of  catalogues  of  pictures  and  other  works  66 
of  art  in  exhibitions  held  by  societies  organized  for  the  purpose  of  pro-  67 
moting  education  in  the  fine  arts  or  the  exposure  of  photographic  plates  68 
and  films  for  pleasure,  if  the  pictures  to  be  made  therefrom  are  not  69 
intended  to  be  sold  and  are  not  sold.  70 

fnk-f/so"'^'"       Section  7.    In  Boston,  and  in  any  other  city  or  town  which  accepts     1 

nceneed*"^        this  and  the  following  section  or  has  accepted  corresponding  provisions    2 

1909,423,  §§  1,  of  earlier  laws,  in  a  city  by  its  city  council  or  in  a  town  by  the  \oters    3 

1918,257,         of  the  town  at  an  annual  town  meeting,  the  licensing  board  or  officer    4 

1919, 5.  in  such  city  or  town,  or  if  there  is  no  such  board  or  officer  the  aldermen     5 

225  Mass.  104.   of  a  city,  or  if  there  are  no  aldermen  the  city  council,  with  the  approval    6 

of  the  mayor,  or  the  selectmen  of  a  town,  may  grant,  to  any  reputable     7 

person  who  on  secular  days  is  a  retail  dealer  in  ice  cream,  confectionery,     8 

soda  water  or  fruit  and  who  does  not  hold  a  license  for  the  sale  of  certain    9 

non-intoxicating  beverages,  as  defined  in  section  one  of  chapter  one  10 

hundred  and  thirty-eight,  a  license  to  keep  open  his  place  of  business  11 

on  the  Lord's  day  for  the  sale  of  ice  cream,  confectionery,  soda  water  or  12 

fruit.  13 

ofhcenses.  Section  8.    Evcpy  liccnse  granted  under  the  preceding  section  shall  1 

Revocation.       spccify  the  strcct  or  place  and  the  number,  if  any,  or  if  there  is  no  num-  2 

i9?3'  45i'  ^  ^'    ^^^'  *'^^  location  of  the  place  of  business  in  which  the  license  is  to  be  3 

exercised,  and  the  license  shall  not  be  valid  in  any  other  place.    A  license  4 

if  granted  prior  to  May  first  in  any  year  shall  take  effect  on  that  day,  5 
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6  but  if  granted  thereafter  it  shall  take  effect  on  the  date  thereof,  and  all 

7  licenses  shall  expire  on  April  thirtieth  of  each  year.     The  fee  for  such 

8  license  shall  not  be  more  than  five  dollars  a  year,  and  it  may  be  sus- 

9  pended  or  revoked  by  the  officer  or  board  granting  the  same. 

1  Section  9.    The  police  commissioner  of  Boston,  or  any  member  of  may'be  pc"-'' 

2  the  police  department  having  a  rank  not  lower  than  that  of  captain  lS^^'^j™ 

3  and  designated  by  said  commissioner,  or  the  chief  of  police  or  other  iwo.  ■^-o.  \  i. 

4  officer  in  charge  of  the  police  department  of  any  other  city  or  of  any 

5  towTi,  upon  such  terms  and  conditions  as  he  deems  reasonable,  may 

6  issue  a  permit  for  the  performance  on  the  Lord's  day  of  necessary  work 

7  or  labor  which  in  his  judgment  could  not  be  performed  on  any  other 

8  day  without  serious  suffering,   loss,  damage  or  public  inconvenience. 

9  Such  permit  shall  cover  not  more  than  one  day  and  shall  not  be  issued 
10  more  than  six  days  prior  to  the  day  for  which  it  is  issued. 

1       Section  10.     Any  post  or  camp  of  an  incorporated  organization  of  ^1^'° 
•2  veterans  of  any  war  in  which  the  United  States  has  engaged,  or  any  wjth  music 

y  .  .         .  .      "  ..  .  allowed  on 

3  mcorporated  civic  or  fraternal  organization,  mav  parade  with  music  on  Lords  day. 

,        -.^      ,,       ,  /  J-  r     •  •  I      U-  1908,  354;  ->37 

4  the  Lord  s  day  tor  the  purpose  or  attending  divme  service,  holding  com-  1920.  hi. 

5  memorative  exerci.ses  or  dedicating  memorials;  provided,  that  the  music  1930!  90  ' 

6  shall  be  suspended  while  passing  within  two  hundred  feet  of  anj'  place 

7  of  public  worship  where  services  are  being  held. 


1931,  176. 


1  Section  11.     Any  company  or  association  of  policemen  or  firemen,  PoUcemenor 

2  whether  in  active  service  or  former  members  of  a  police  or  fire  depart-  parade" wuh 

3  ment,  may  parade  with  music,  in  the  case  of  policemen,  on  policemen's  tal^'sundays. 

4  memorial  day,  the  first  Sunday  of  June  in  each  year,  and,  in  the  case  of  {|35' Jf  5  j 

5  firemen,  on  firemen's  memorial  day,  the  second  Sunday  of  June  in  each 

6  year,  for  the  special  purpose  of  decorating  the  graves  of  deceased  police- 

7  men  or  firemen,  as  the  case  may  be;   provided,  that  the  music  shall  be 

8  suspended  while  passing  within  two  hundred  feet  of  any  place  of  public 

9  worship  where  services  are  being  held. 


1       Section  12.     Whoever,   keeping  a  house,   shop,   cellar  or  place  o^  ^"p^nlpi 

'^    r^iiKlir*    *in+f»rf QTtitTii^nt    or    rf»fri:iclimAnf      *inf<=irtQinc    flifir^iin    on     fLti    T  orrl'^    of  entertai 


aces 


_  public  entertainment  or  refreshment,  entertains  therein  on  the  Lord's  otontertain- 

,  ,  ment,  etc.,  to 

3  day  any  persons  other  than  travelers,  strangers  or  lodgers,  or  suffers  entertain  only 

4  such  persons  on  said  da.v  to  remain  therein  or  in  the  yards,  orchards  or  1092-3, 22, 53. 

5  fields  appertaining  thereto,  drinking  or  spending  their  time  idly  or  at  1727-8,  5.5.3. 

6  play,  or  in  doing  any  secular  business,  shall  for  a  first  ofi'ence  be  pun-  1782723?"'  ^  *' 

7  ished  by  a  fine  of  not  more  than  hhy  dollars  for  each  person  so  enter-  ||g^[-  ^g  ^  3 

8  tained  or  suffered  so  to  remain ;  and  for  a  subsequent  offence  by  a  fine  YsH'  lefe  ^'.5 

9  of  not  more  than  one  hundred  dollars;   and  if  convicted  three  times,  he  R  s'47.  §  i3; 
10  shall  thereafter  be  disqualified  to  hold  a  license. 

1837,  242,  §  1.  1864,  79.  2  Pick.  139. 

1844,  160.  P.  S.  98,  §  4.  117  Mass.  116. 

G.  S.  84,  §  3.  R.  L.  98,  §  6. 

1  Section  13.    A  civil  process  shall  not  be  served  or  executed  on  the  civil  process 

2  Lord's  day,  and  such  service  if  made  shall  be  void,  and  the  person  who  re°rvedon 

3  serves  or  executes  it  shall  be  liable  in  damages  to  the  person  aggrieved  i782,l23!'tiL 

4  in  like  manner  as  if  he  had  no  such  process. 

1791.58,  §9.  G.S.  84,  §6.  R.  L.  98,  5  8. 

R.  S.  50,  5  7.  P.  S.  98,  5  6.  140  Mass,  147. 
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Whoever  on  the  Lord's  dav  behaves  rudelv  or  indecently     1 

2 


™debehi°Jior  SECTION   14. 

1782.  Is.^s  9.'    in  anv  house  of  public  worship  shall  be  punished  by  a  fine  of  not  more 
1791,  58.  §  7.      ,,•,,„        ^  '^  o 

R.  s.  50,  §  8.     than  ten  dollars.  ^ 

G.  S.  84,  §  7.  P.  S.  98,  §  7.  R.  L.  98,  §  9. 


ti!rco''mnrence-       SECTION  15.    Prosccutions  for  penalties  incurred  under  the  preceding  1 

nientofpros-     provisious  of  thls  chapter  shall  be  commenced  within  six  months  after  2 

ecutions.  i  ^  • ,  .      i  o 

1815, 135.         the  oiience  was  committed.  o 

R.  S.  50,  §  11.  G.  S.  84,  §  10.  P.  S.  98,  §  8.  R.  L.  98,  §  10. 


Sheriffs,  etc., 
to  inform  of 
oflences. 


Section  16.    Sheriffs,  constables  and  grand  jurors  shall  inquire  into     1 
and  inform  of  all  violations  of  this  chapter,  and  cause  it  to  be  enforced.     2 


1727-8,  5, 
1791,  58,  i 


§5. 

§  10,  12. 


R.  S.  50,  §  9. 
G.  S.  84,  §  8. 


P.  S.  98,  §  9. 
R.  L.  98,  §  11. 


Penalty  for 
disciiarging 
firearms,  fish- 
ing, etc.,  on 
Lord's  day. 
1865,  253. 
P.  S.  98,  §§  10- 
12. 

R.  L.  98,  §  12. 
1908,  123. 
1931,  71. 


Section  17.  Wlioever  on  the  Lord's  day  discharges  any  firearm  for 
sport  or  in  the  pursuit  of  game,  or  attempts  to  take  or  catch  any  fish  by 
using  any  net  or  spear,  or  attempts  to  take  or  catch  any  fish  for  com- 
mercial purposes  by  using  a  hook  and  line,  shall  be  punished  by  a  fine 
of  not  more  than  ten  dollars.  Prosecutions  hereunder  shall  be  com- 
menced within  thirty  days  after  the  oft'ence  was  committed. 


Innholders  who 
permit  imple- 
ments of 
gaming  to  be 
used,  etc. 
1854,450,  §  1. 
G.  S.  84,  §  11. 


S.  98. 
L.  98, 


14. 
§  13. 


Section  18.     Any  innholder,  common  victualler  or  person  keeping  1 

or  suffering  to  be  kept  in  any  place  occupied  by  him  implements  such  2 

as  are  used  in  gaming,  in  order  that  the  same  may  for  hire,  gain  or  3 

reward  be  used  for  purposes  of  amusement,  who,  on  the  Lord's  day,  4 

uses  or  suffers  to  be  used  any  such  implements  upon  any  part  of  his  5 

premises,  shall  for  a  first  offence  be  punished  by  a  fine  of  not  more  than  6 

one  hundred  dollars  or  by  imprisonment  for  not  more  than  three  months;  7 

and  for  a  subsequent  oft'ence  by  imprisonment  for  not  more  than  one  year;  8 

and  in  either  case  shall  further  recognize,  with  sufficient  sureties,  in  a  9 

reasonable  sum  for  his  good  behavior,  and  especially  that  he  will  not  be  10 

guilty  of  any  violation  of  this  section  for  three  months  after  the  date  of  11 

his  recognizance.  12 


Department  _ 
of  public  utili- 
ties may 
authorize 
running 
trains  and 
steamboats 
on  Lord's  dav. 
1881,  119. 
P.  S.  98,  §  15. 
1887,  391,  §  3. 
1897,  389. 
R.  L.  98,  §§  14, 
15. 
1913,  784. 


Section  19.  The  department  of  public  utilities  may  authorize  the 
running,  on  the  Lord's  day,  of  such  steamboat  lines  and  of  such  trains 
on  any  railroad,  as  in  its  opinion  public  necessity  and  convenience  require, 
having  regard  to  the  due  observance  of  the  day;  and  may,  if  public 
necessity,  convenience,  health  or  welfare  so  requires,  authorize  the  run- 
ning of  steamboats  on  said  day  upon  such  conditions  as  it  deems  judicious 
to  prevent  disorderly  conduct  or  the  disturbance  of  public  worship,  and 
it  may  at  any  time  revoke  such  authority. 

1919,  350,  §  117. 


This  chapter 
not  a  defence. 
1877,  232. 
P.  S.  98,  §  3. 
1884,  37. 
R.  L.  98,  §  17. 


Section  20.  The  provisions  of  this  chapter  shall  not  constitute  a  1 
defence  to  an  action  for  a  tort  or  injury  sutt'ered  by  a  person  on  the  2 
Lord's  day.  3 


128  Mass.  594. 
131  Mass.  156. 


140  iMass.  199. 
165  Mass.  346. 


209  Mass.  155. 
125  U.  S.  555. 
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CERTAIN  SPORTS  AXD  CAMES  PERAHTTED  ON  THE  LORD  S  DAY. 

1  Section  21.     In  any  city  which  accepts  sections  twenty-one  to  twenty-  Certain  sports 

2  five,  inclusi\-e,  by  \-ote  of  its  cit.\'  council  and  in  an.v  town  which  accepts  per.mtt"eT 

3  said  sections  by  vote  of  its  inhabitants,  it  shall  be  lawful  to  take  part  in  § §"1",' 7^*°' 

4  or  witness  any  athletic  outdoor  sport  or  game  on  the  Lord's  day  between  ^920)  136,°' 

5  the  hours  of  one  thirty  and  sLx  thirty  in  the  afternoon  as  hereinafter  Jg|^  ^Qg  j  j 

6  provided. 

1931.  174.  Op.  A.  G.  (1920)  129. 

1  Section  22.     Such  sports  or  games  shall  take  place  on  such  play-  To  be  held 

2  grounds,  parks  or  other  places  as  may  be  designated  for  that  purpose  in  licensed 

3  a  license  or  permit  issued  by  the  city  council,  with  the  approval  of  the  i92o;''240,  §  2. 

4  mayor,  or  by  the  selectmen;    provided,  that  if,  under  any  statute  or  i**^*' ''O'',  § 2. 

5  ordinance,,  a  public  playground  or  park  is  placed  under  the  exclusive 

6  charge  and  authority  of  any  other  officials,  such  officials  shall,  for  that 

7  playground  or  park,  be  the  licensing  authority;    and  provided,  that  no 

8  sport  or  game  shall  be  permitted  in  a  place,  other  than  a  public  play- 

9  ground  or  park,  within  one  tliousand  feet  of  any  regular  place  of  worship. 

1  Section  2.S.     Such  sports  or  games  shall  be  conducted  subject  to  Tobecon- 

2  such  regulations  and  restrictions  as  shall  be  prescribed  from  time  to  regiofations," 

3  time  by  the  city  council  or  the  selectmen;  provided,  that  they  shall  not  smn  f^e'^"'tc. 

4  prohibit  the  charging  of  admission  fees  or  the  taking  of  collections  at  '4^3,' f.^'^' 

5  any  such  sport  or  game,  nor  shall  they  prohibit  the  receiving  of  remunera-  ^g^Jj;  'jgg  °h^ 

6  tion  by  any  projirietor,  manager  or  person  in  charge  of  any  such  sport  i928, 406,'  §  2. 

7  or  game  or  by  any  participant  therein.     Said  regulations  and  restrictions 

8  shall  be  stated  in  the  license  or  permit. 

1  Section  24.     The  licensing  authorities  described  in  section  twenty-  Revocation 

2  two  may  at  any  time  and  without  previous  notice  revoke  permits  to  192"  240. 1 6. 

3  conduct  the  said  sports  or  games  if  they  have  reason  to  believe  that  any  fg-]^]  ^{i6°^ 

4  pro\ision  of  sections  twenty-one  to  twenty-five,  inclusive,  or  of  any  fgH  ^Qg^  5 2. 

5  regulation  or  restriction  prescribed  under  section  twenty-three,  is  being 

6  or  will  be  violated. 

1  Section  2.5.     Sections  twenty-one  to  twenty-five,  inclusive,  shall  not  Limit  of 

2  prohibit  participation  at  other  hours  on  the  Lord's  day  in  other  outdoor  §§  21-25. 

3  exercise  not  involving  the  element  of  contest,  nor  shall  they  permit  horse  g'l.  (ed.'of 

4  racing,  automobile  racing,  boxing,  or  hunting  with  firearms.  §^28.'  ^^^' 

1928,  40G,  §  2. 

1  Section  26.     In  any  city  or  town  wherein  the  corresponding  pro-  Amateur 

2  visions  of  this  and  the  six  following  sections  were  in  eiTect  on  the  si.xth  pe?mftted% 

3  day  of  December,  nineteen  hundred  and  twent\-eight,  and  which  has  ortown^!"''^ 

4  not  voted  against  said  sections  on  resubmission  as  provided  in  section  }93?;|26'*^' 

5  thirty-one,  and  has  not  accepted  the  provisions  of  sections  twenty-one  5  244. 

6  to  twenty-five,  inclusive,  as  provided  in  section  twenty-one,  it  shall  be 

7  lawful  to  take  part  in  or  witness  any  athletic  outdoor  sport  or  game,  in 

8  which  the  contestants  do  not  receive  and  have  not  been  promised  any 

9  pecuniary  reward,  remuneration  or  consideration  whatsoever  directly 

10  or  indirectly  in  connection  therewith,  on  the  Lord's  day  between  the 

11  hours  of  two  and  six  in  the  afternoon  as  hereinafter  provided. 
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Licensing  such 
sports,  etc.,  on 
designated 
playgrounds, 

1928,  406,  §  2. 
1931,  426, 
{244. 


Section  27.     Such  sports  or  games  shall  take  place  on  such  play-  1 

grounds,  parks  or  other  places  as  may  be  designated  for  that  purpose  in  2 

a  license  or  permit  issued  by  the  city  council,  with  the  approval  of  the  3 

mayor,  or  by  the  selectmen;    provided,  that  if,  under  any  statute  or  4 

ordinance,  a  public  playground  or  park  is  placed  under  the  exclusive  5 

charge  and  authority  of  any  other  officials,  such  officials  shall,  for  that  6 

playground  or  park,  be  the  licensing  authority;    and  provided,  that  no  7 

sport  or  game  shall  be  permitted  in  a  place,  other  than  a  public  play-  8 

ground  or  park,  within  one  thousand  feet  of  any  regular  place  of  worship.  9 


?nd  rlf-"°°*  Section  28.     Such  sports  or  games  shall  be  conducted  subject  to  such     1 

i928"406,  §  2.    regulations  and  restrictions  as  shall  be  prescribed  b>-  the  city  council  or    2 
1931.426,  §244.  sclcctmen,  and  the  same  shall  be  stated  in  the  license  or  permit.  3 


Fees,  etc., 
forbidden. 
1931,  426, 
§  244. 


Section  29.  No  admission  fee  shall  be  charged  directlj-  or  indirectly,  1 
and  no  business  or  other  enterprise  shall  be  conducted,  and  no  collec-  2 
tion  shall  be  made  at  any  such  sport  or  game.  3 


Revocation  of 
permits  for 
violations. 
1931,  426, 
§244. 


Section  30.  The  licensing  authorities  described  in  section  twenty- 
seven  may  at  any  time  and  without  previous  notice  revoke  permits  to 
conduct  the  said  sports  or  games  if  they  ha\'e  reason  to  believe  that  any 
provision  of  sections  twenty-six  to  twenty-nine,  inclusive,  or  of  any 
regulation  or  restriction  prescribed  under  section  twenty-eight,  is  being 
or  will  be  violated. 


Resubmission 

of  §§  26-32  in 
certain  cities 
and  towns. 
1931,  426, 
§  244. 


Section  31.     In  any  city  or  town  in  which  the  provisions  of  sections  1 

twenty-six  to  thirty-two,  inclusive,  are  in  force,  said  sections  shall  be  2 

resubmitted  to  the  voters  at  a  municipal  election,  if  a  petition  to  that  3 

effect,  signed  by  not  less  than  ten  per  cent  of  the  voters,  is  filed  with  the  4 

city  or  town  clerk  not  less  than  thirty  days  before  the  election.     If,  upon  5 

such  resubmission,  a  majority  of  the  voters  voting  thereon  vote  against  6 

said  sections,  they  shall  cease  to  have  effect  in  that  city  or  town.  7 


Section  32.     Sections  twenty-six  to  thirty-one,  inclusive,  shall  not     1 


Limit  of 

six  preceding     prohibit  participation  at  other  hours  on  the  Lord's  day  in  other  outdoor 
1931,426,         exercise  not  involving  the  element  of  contest,   nor  shall  they  permit 
horse  racing,  automobile  racing,  boxing,  or  hunting  with  firearms. 


Chap.  137.] 


G.A.MING. 
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CHAPTER     137. 

GAMING. 


Sect. 

1.  Recoverj'  of  money,  etc.,  lost  at  gaming. 

2.  Liability    of    owner,    etc.,    of    gaming 

house. 

3.  N'otes,  conveyances,  etc.,  for  gaming, 

when  void. 

4.  Dealing    in    securities    without    actual 

sale. 


Sect. 

5.  Stolen,    etc.,    property,    recovered    by 

whom. 

6.  Prima  facie  evidence  of  intent  not  to 

receive  and  deliver. 

7.  "Securities"   and   "commodities"   de- 

fined. 


1  Section  1.    Whoever,  by  playing  at  cards,  dice  or  other  game,  or  by  Recovery  of 

2  betting  on  the  sides  or  hands  of  those  gaining,  loses  to  a  person  so  play-  !ost"at 'glmVng. 

3  ing  or  betting  money  or  goods,  and  pays  or  delivers  the  same  or  any  part  \]'iH[  27',  1 1 

4  thereof  to  the  winner,  or  whoever  pays  or  delivers  money  or  other  thing  {j''*|;  f^;  |  'fo. 

5  of  value  to  another  person  for  or  in  consideration  of  a  lottery,  policy  or  p  1 1|'  |J 

6  pool  ticket,  certificate,  check  or  slip,  or  for  or  in  consideration  of  a  chance  jsss.  4i9,  ui. 

7  of  drawing  or  obtaining  any  money,  prize  or  other  thing  of  value  in  a  17  Mass'  56o. 
S  lottery  or  policy  game,  pool  or  combination,  or  other  bet,  may  recover  s  Gray,  243. 

9  such  money  or  the  value  of  such  goods  in  contract;  and  if  he  does  not  }i6'Mass.^272. 

10  within  three  months  after  such  loss,  payment  or  delivery,  without  covin  HlMlsa^tee! 

11  or  collusion,  prosecute  such  action  with  effect,  any  other  person  may  sue  J|^  ^^^^^  i^o. 

12  for  and  recover  in  tort  treble  the  value  thereof. 


136  Mass.  525,  564. 
143  Mass.  280. 


149  Mass.  124. 
170  .Mass.  146. 


226  Mass.  409. 


1  Section  2.     The  owner,  tenant  or  occupant  of  a  house  or  building  Liability  of 

2  where  money  or  goods  are  lost,  paid  or  delivered  in  any  form  of  gaming  gaming  house. 

3  referred  to  in  the  preceding  section,  or  by  betting  on  the  sides  or  hands  g.  s.'ss,  §  2. 

4  of  those  gaming,  with  the  knowledge  or  consent  of  said  owner,  occupant  fggs,  4%f  512. 

5  or  tenant,  shall  be  liable  in  the  same  manner  and  to  the  same  extent  as  n6^Mt88.^27'2. 

6  the  winner  or  receiver  thereof  is  liable  under  the  preceding  section.  129  Mass.  407. 

134  Mass.  150.  143  Mass.  280.  154  Mass.  346.  226  Mass.  409. 

1  Section  3.    Notes,  bills,  bonds,  mortgages  or  other  securities  or  con-  Notes,  con- 

2  veyances  the  whole  or  part  of  the  consideration  of  which  is  money  or  for^gammg,  ° ' 

3  goods  won  by  gaming  or  playing  at  cards,  dice  or  any  other  game,  or  by  r7'3™7,°i7.  §  i. 

4  betting  on  the  sides  or  hands  of  persons  gaming,  or  for  repaying  or  re-  J^li^ss"^^'/. '■ 

5  imbursing  money  knowingly  lent  or  advanced  for  gaming  or  betting,  or  J^^'^'fo'lfs 

6  lent  and  advanced  at  the  time  and  place  of  such  gaming  or  betting  to  a  Sf  ||'|?- 

7  person  so  gaming  or  betting,  shall  be  void  as  between  the  parties  thereto,  r'.  l.  99,  §  3. 

8  and  as  to  all  persons  except  such  as  hold  or  claim  under  them  in  good  5346.'    ' 

9  faith  and  without  notice  of  the  illegality  of  the  consideration. 

1919,  5.  3  Cush.  448.  151  Mass.  118. 

1920,  2.  120  Mass.  271.  226  Mass.  409. 


1  Section  4.    Whoever  upon  credit  or  upon  margin  contracts  to  buy  Dealing  in 

2  or  sell,  or  employs  another  to  buy  or  sell  for  his  account,  any  securities  wiXo'ut^actuai 

3  or  commodities,  intending  at  the  time  that  there  shall  be  no  actual  pur-  ^,^gg  437  5 ,. 

4  chase  or  sale,  may  recover  in  contract  from  the  other  party  to  the  con-  {^"i';  99^'§V' 

5  tract,  or  from  the  person  so  employed,  any  payment  made,  or  the  value  Jji.\^|53'  ^  '• 

6  of  anjlhing  delivered,  on  account  thereof,  if  such  other  party  to  the  loi  iiaas.  54. 
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168  Mass.  2S2, 

284. 

174  Mass.  238. 

177  Mass.  208, 

382 

ISOMass.  259, 

458,  500,  562. 

181  Mass.  229, 
251. 

182  Mass.  273, 
321 

184'Mass.  515, 
601. 

188  Mass.  135. 
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contract  or  person  so  employed  had  reasonable  cause  to  believe  that  7 
said  intention  existed;  but  no  person  shall  have  a  right  of  action  under  8 
this  section  if,  for  his  account,  such  other  party  to  the  contract  or  the  9 
person  so  employed  makes,  in  accordance  with  the  terms  of  the  contract  10 
or  employment,  personally  or  by  agent,  an  actual  purchase  or  sale  of  11 
said  securities  or  commodities,  or  a  valid  contract  therefor.  A  purchase  12 
or  sale  of  securities,  or  a  contract  therefor,  whether  calling  for  present  1.3 
or  future  deliveries,  made  on  any  stock  exchange  or  board  of  trade  estab-  14 
lished  for  a  period  of  at  least  ten  years  prior  thereto,  and  recognized  as  1.5 
valid  and  enforceable  by  the  law  of  the  jurisdiction  where  made,  shall  16 
be  deemed  an  actual  purchase  or  sale  within  the  meaning  of  this  section.  17 
If  a  purchase  or  sale  of  the  securities  or  commodities  ordered  to  be  18 
bought  or  sold  is  made  by  the  person  so  employed  on  a  stock  exchange  19 
or  board  of  trade,  and  other  purchases  or  sales  of  such  securities  or  com-  20 
modifies  are  made  on  the  same  day  on  such  exchange  or  board  by  such  21 
person  for  others  in  due  course  of  business,  and  the  balance  of  such  22 
purchases  or  sales  of  securities  or  commodities  is  received  or  delivered  2.3 
by  such  person  by  direction  of  the  clearing  house  of  such  exchange  or  24 
board  on  the  day  when  such  purchase  or  sale  or  contract  therefor  is  made,  2,5 
or  on  the  regular  clearing  day  of  such  exchange  or  board  next  thereafter,  26 
which  shall  not  be  more  than  four  days  after  the  making  of  such  pur-  27 
chase  or  sale,  or  contract  therefor,  such  purchases  and  sales  shall  be  28 
deemed  actual  purchases  and  sales  within  the  meaning  of  this  section.  29 


stolen,  etc., 
property, 
recovered 
by  whom. 
1890,  437,  §  3. 
R.  L.  99,  §  5. 
200  Mass.  367. 
252  Mass.  306. 
256  Mass.  147. 


Section  5.  If,  in  a  case  under  the  preceding  section,  the  money  or 
property  paid  or  delivered  has  been  stolen,  embezzled  or  fraudulently 
or  wrongfully  used  by  the  party  entitled  to  recover  under  said  section, 
the  person  to  whom  it  rightfully  belongs  may  in  his  own  name  recover 
it  in  contract. 


Prima  facie 
evidence  of 
intent  not  to 
receive  and 
deliver. 
1890.  437,  §  4. 
1901,  4.59.  §  2. 
R.  L.  99.  §  6. 
1919.  247,  §  2. 

181  Mass.  251. 

182  Mass.  321. 
195  Mass.  419. 
200  Mass.  367. 
206  Mass.  275. 
217  Mass.  451. 
221  Mass.  495. 
226  Mass.  46. 
230  Mass.  49. 
234  Mass.  236. 
236  Mass.  454. 
252  Mass.  306. 
256  Mass.  147. 


Section  6.  In  a  proceeding  under  either  of  the  two  preceding  sections,  1 
if  the  person  so  employed  does  not  make  an  actual  transaction  relieving  2 
him  from  liability  under  section  four,  the  fact  that  the  seller  or  the  per-  3 
son  employing  another  to  sell  for  his  account  did  not  own  the  securities  4 
or  commodities  at  the  time  of  the  contract  of  sale  or  of  the  giving  of  the  .5 
order  to  sell,  and  the  fact  that  settlements  were  made  without  completion  6 
of  the  purchase  or  sale  of  the  securities  and  commodities  bought  or  sold  7 
or  ordered  to  be  bought  or  sold,  shall  each  be  prima  facie  evidence  that  8 
within  the  meaning  of  section  four  there  was  an  intention  that  there  9 
should  be  no  actual  purchase  or  sale,  and  that  there  was  reasonable  10 
cause  to  believe  that  said  intention  existed;  and  the  parties  liable  to  an  11 
action  under  said  section  shall  be  jointly  and  severally  liable.  12 


257  Mass.  218,  309. 


266  Mass.  407. 


"Securities" 
and  "com- 
modities" 
defined. 
1890,  437,  §  1. 
R.  L.  99,  §  7. 
252  Mass.  306. 


Section  7.     In  the  three  preceding  sections,  the  word  "securities"  1 

shall  include  all  evidences  of  debt  or  property  and  options  for  the  pur-  2 

chase  and  sale  thereof,  shares  in  any  corporation,  joint  stock  company  3 

or  association,  bonds,  coupons,  scrip,  rights,  choses  in  action  and  other  4 

evidences  of  debt  or  property  and  options  for  the  purchase  or  sale  thereof;  5 

and  the  word  "commodities"  shall  include  everything  movable  that  is  6 

bought  and  sold.  7 
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86.  General  penalty. 
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Definitions. 
1920,  630,  §  1. 


DEFINITIONS   AND   SALE. 

Section  1.    The  following  words  as  used  in  this  chapter,  unless  a  1 

contrary  meaning  is  required  by  the  context,  shall  have  the  following  2 

meanings:  3 

"Certain  non-intoxicating  beverages",  all  beverages  containing  not  4 

less  than  one  half  of  one  per  cent  and  not  more  than  two  and  three  5 

fourths  per  cent  of  alcohol  by  weight  at  sixty  degrees  Fahrenheit.     Such  (i 

beverages  shall  be  deemed  not  to  be  intoxicating  liquor.  7 

"Licensing  board",  the  board  appointed  under  section  four  or  the  8 

board  described  in  section  ten.  9 

"Licensing  authorities",  all  boards  or  officers  having  power  to  grant  10 

licenses  for  the  sale  of  intoxicating  liquor  or  of  certain  non-intoxicating  1 1 

beverages.                                        ■  12 


^1?^^"°°  °^  Section  2.  No  person  shall  sell,  or  expose  or  keep  for  sale,  spirituous  1 
A  ^'  d"?!''  ^''  intoxicating  liquor  or  certain  non-intoxicating  beverages,  except  as  2 
1920. 630. '       authorized  by  this  chapter.  3 

236  Mass.  281.  240  Mass.  465.  251  Mass.  550. 

239  Mass.  103.  246  Mass.  464,  507.  258  Mass.  85. 

[Penalties,  §5  83,  86.1 


Section  2A.  [Inserted,  1923,  370;  repealed,  1930,  427,  by  vote  1 
of  the  people,  acting  under  the  Initiative,  at  the  state  election  held  on  2 
November  4,  1930.]  3 
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1  Section  8.    Any   beverage   containing   more   than   two   and   three  Definition  of 

2  quarters  per  cent  of  alcohol  by  weight  at  sixty  fiegrces  Fahrenheit,  and  luiuor""""^ 

3  distilled  spirits,  shall  be  deemed  to  be  intoxicating  liquor  within  the  239  Mass!  ms. 

4  meaning  of  this  chai)ter. 

252  Masa.  126.  262  Masa.  180.  269  Mass.  97. 

LICENSING   BOARDS 

1  Section  4.     In  each  city  which  is  not  exempt  by  the  provisions  of  Appointment, 

2  section  ten  there  shall  be  a  licensing  board  appointed  by  the  mayor,  con-  }^7|'?44^5^o' 

3  sisting  of  three  persons,  who  shall  not  be  engaged,  directly  or  indirectly,  p.s.'r(K).'§28'. 

4  in  the  manufacture  or  sale  of  into.xicating  liquors  or  of  certain  non-  §§  i,'2. 

5  intoxicating  beverages,  who  have  been  residents  of  the  city  in  which  {loo;  390: 

()  they  are  appointed  for  at  least  two  years  immediately  preceding  their  fgoo.  i.^:  1 2! 
7  appointment,  and  who  shall  not  hold  any  other  public  office  except  that  is*  Mass.  238. 
S  of  notary  public  and  justice  of  the  peace.     One  member  shall  be  ap- 
9  pointed  from  each  of  the  two  leading  political  parties  and  the  third 

10  member  may  also  be  appointed  from  one  of  said  parties.     If  any  member 

11  of  said  board  engages  directly  or  indirectly  in  such  manufacture  or 

12  sale,  his  office  shall  immediately  become  vacant. 

1  Section  5.    The  terms  of  office  of  the  members  first  appointed  shall  J^™'  °r^. 

2  commence  at  the  date  of  their  appointment,  and  shall  be  so  arranged  as  ig94*'428.  § ... 

3  to  expire  at  the  end  of  two,  four  and  six  vears  from  the  first  Monday  in  isse.  fJ^ 

4  June  in  the  year  of  their  appointment,  the  date  or  expiration  to  be  speci-  1912,  389     ^ 

5  fied  in  their  respective  commissions;   and  thereafter  a  member  shall  be  222  Mass!  542 

6  appointed  for  a  term  of  six  years  from  the  first  Monday  in  June  of  the 

7  year  in  which  the  previous  term  expires.     All  members  shall  hold  office 

8  until  their  respective  successors  are  qualified.     They  may  be  removed  by 

9  the  mayor  for  cause,  after  charges  preferred,  reasonable  notice  thereof, 

10  and  a  hearing  thereon;  and  the  mayor  shall,  in  the  order  of  removal,  state 

11  his  reasons  therefor.     Any  member  of  said  board  may,  within  seven  days 

12  after  notice  of  his  removal,  apply  to  the  superior  court  for  a  review  of 

13  the  charges,  of  the  evidence  submitted  thereunder,  and  of  the  findings 

14  thereon  by  the  mayor.     Notice  of  the  entry  of  such  application  shall  be 

15  given  to  the  mayor  by  serving  upon  him  an  attested  copy  thereof.    The 

16  entry  fee,  costs,  and  all  proceedings  upon  such  application  shall  be  ac- 

17  cording  to  the  rules  regulating  the  trial  of  civil  causes.     The  court,  after 

18  a  hearing,  shall  affirm  or  revoke  the  order  of  the  mayor  removing  such 

19  member,  and  there  shall  be  no  appeal  from  the  decision. 

20  If  any  member  of  said  board  who  has  been  removed  from  office  shall 

21  apply  to  the  superior  court  for  the  review  provided  for  in  this  section, 

22  the  removal  shall  not  take  eft'ect  until  the  court  shall  have  affirmed 

23  the  order  removing  the  member;    and  until  such  order  is  affirmed  the 

24  member  shall  continue  to  exercise  the  powers  and  perform  the  duties  of 

25  his  office. 

1  Section  6.     The  mavor  shall  designate  one  member  as  chairman,  chairman. 

*  mi  J?  L      quorum. 

2  who  shall  also  act  as  secretary.    Two  members  shall  be  a  quorum  tor  the  yag'^^»°^^''|    3 

3  transaction  of  business.    If  a  member  ceases  to  be  a  resident  of  the  city  r.  l'.  loo',  5  5'. 

4  for  which  he  is  appointed  or  becomes  unable  to  perform  his  official  duties, 

5  there  shall  be  a  vacancy  in  the  board.    All  vacancies  shall  be  filled  by  the 

6  mayor  for  the  residue  of  the  unexpired  term  in  the  manner  provided  for 

7  an  original  appointment. 
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Office, 
ealaries,  etc. 
1894,  428.  §  6. 
R.  L.  100,  5  6. 
1920,  630,  §  2. 


Section  7.  Each  city  which  has  such  a  board  shall  provide  it  with 
suitable  rooms,  properly  furnished,  heated  and  lighted,  shall  pay  such 
salaries  as  the  city  council,  subject  to  the  approval  of  the  mayor,  may 
from  time  to  time  establish,  and  shall  also  pay  all  expenses  incurred 
by  said  board  for  blank  books,  printing  and  other  necessary  expenses 
approved  by  said  board,  not  exceeding  one  thousand  dollars  in  any  one 
year 


Powers  to 
vest  in  alder- 
men in  no- 
license  cities. 
Revesting 
of  powers. 
1894,  428,  §  7. 
R.  L.  100,  §  7. 
1920,  630,  §  2. 
1921,356;  450. 
180  Mass.  151. 


Section  8.     If,  at  any  annual  city  election,  a  city  in  which  such  1 

board  has  been  appointed  shall  not  vote  to  authorize  the  granting  of  2 

licenses  for  the  sale  of  certain  non-intoxicating  beverages,  all  obligations  3 

imposed  upon  said  city  by  the  preceding  section  shall  cease  from  and  4 

after  the  first  Monday  in  June  next  following  such  vote  and,  from  and  5 

after  said  date,  the  powers  and  duties  granted  to  and  imposed  upon  said  6 

board  in  respect  to  third  and  fourth  class  licenses  and  licenses  of  inn-  7 

holders  and  common  victuallers  shall  vest  in  the  aldermen  of  said  city.  8 

If  said  city  shall,  at  a  subsequent  annual  city  election,  again  vote  to  9 

authorize  the  granting  of  licenses  for  the  sale  of  such  beverages,  the  obli-  10 

gations  imposed  by  the  preceding  section  shall  be  revived  and  shall  11 

attach  to  said  city  from  and  after  March  first  next  following  such  vote  12 

and,  from  and  after  said  date,  the  powers  and  duties  of  the  aldermen  13 

relative  to  licenses  of  the  third  and  fourth  classes  and  licenses  of  inn-  14 

holders  and  common  victuallers  shall  revest  in  the  licensing  board  ap-  15 

pointed  in  said  city.  16 


Record  and 
report.     Addi- 
tional powers. 
1894,  428, 
«  8,  9. 

R.  L.  100,  §  8. 
1920,  630,  §  2. 


Section  9.  Each  board  shall  keep  a  record  of  its  doings  and  hearings 
and  shall  make  a  quarterly  report  of  its  doings  to  the  mayor.  It  may 
prescribe  the  forms  of  applications  for  licenses,  may  require  any  state- 
ment which  may  be  made  before  it  and  papers  which  may  be  filed  with 
it  relative  to  applications  for  licenses  to  be  sworn  to,  and  for  such  pur- 
pose, any  member  may  administer  oaths. 


Certain  cities         Section  10.     The  following  cities  shall  be  exempt  from  the  opera-  1 

1894,428, 1 10.  tion  of  the  sLx  preceding  sections:  First,  Cities  having  a  licensuig  board  2 

1920^  63o;  §  2.    created  by  special  statute  or  under  the  provisions  of  a  charter.    Second,  3 

Cities  which  have  not  at  any  annual  city  election  before  this  chapter  4 

takes  effect  voted  to  authorize  the  granting  of  licenses  for  the  sale  of  5 

certain  non-intoxicating  beverages;  but  if  any  such  city  hereafter,  at  an  6 

annual  city  election,  votes  to  authorize  the  granting  of  such  licenses,  a  7 

board  shall,  thereupon,  in  the  February  following,  be  appointed  for  such  8 

city  as  above  provided,  and  the  provisions  of  the  six  preceding  sections  9 

shall  thereafter  apply  to  said  city.  10 


.  §2. 
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GRANTING   OF   LICENSES. 

Section  11.    In  a  city  or  town  which  at  its  annual  election  votes  to  1 

authorize  the  granting  of  licenses  for  the  sale  of  certain  non-intoxicating  2 

beverages,  as  hereinafter  provided,  licenses  of  the  first  two  classes  men-  3 

tioned  in  section  eighteen  may  be  granted  annually  to  applicants  there-  4 

for  by  the  licensing  boards  in  cities  and  by  selectmen  in  towns,  and  in  5 

any  city  or  town,  licenses  of  the  third,  fourth  or  fifth  class  mentioned  in  6 

said  section  may  be  granted  annually  to  applicants  therefor  by  the  li-  7 

censing  board  in  cities  having  such  boards,  by  the  aldermen  in  other  8 
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9  cities,  and  by  the  selectmen  in  towns.    Every  license  sliai!  be  signed  by  i920, 630,  §  3. 

10  the  licensinfi  board  in  cities  having  such  boards,  in  other  cities  by  the  ise  xMass!  si). 

1 1  mayor  and  city  clerk,  and  in  towns  by  the  chairman  of  the  selectmen  221  Mass!  395! 

12  and  towTi  clerk,  and  it  shall  be  recorded  in  the  office  of  the  licensing  233  Mass.  21&. 

13  board  in  cities  having  such  boards,  and  in  other  cities  and  towns  in  the 

14  office  of  the  city  or  town  clerk,  and  the  licensee  shall  pay  the  recording 

15  officer  one  dollar  for  recording  the  license.     It  shall  name  the  {)crson 

16  licensed,  shall  set  forth  the  nature  of  the  license  and  the  building  in 

17  which  the  business  is  to  be  carried  on,  and  shall  continue  in  force  until 
IS  the  first  day  of  the  May  next  ensuing,  unless  sooner  forfeited  or  reiulcred 

19  void.    The  aldermen  and  selectmen,  respectively,  siiall  insert  in  tlie  war- 

20  rant  for  the  annual  city  election  or  town  meeting  an  article  providing  for 

21  a  vote  upon  the  question,  "Shall  licenses  be  granted  for  the  sale  of  cer- 

22  tain  non-intoxicating  beverages  in  this  city  (or  town)?"    The  clerk  of 

23  each  city  or  town  shall,  within  thirty  days  after  such  vote  is  taken,  trans- 

24  mit  a  true  statement  thereof  to  the  state  secretary;  and  shall  annually, 

25  in  November,  make  a  return  to  said  secretary,  showing  the  number  of 

26  licenses  of  each  class  issued,  the  amount  received  for  the  same  by  classes 

27  and  the  number  revoked  if  any. 

1  Section  11  A.    So  much  of  the  preceding  section  or  of  any  other  pro-  Certain  laws 

2  vision  of  law  as  recjuires  the  aldermen  of  a  city  or  the  selectmen  of  a  sale  of'certain 

3  town  to  insert  in  tlie  warrant  for  a  city  election  or  town  meeting  an  pnTbeverTgcV 

4  article  providing  for  a  vote  upon  the  question  of  granting  licenses  for  l^^^°^^"J,^' 

5  the  sale  of  certain  non-intoxicating  beverages,  or  as  requires  a  vote  upon  i^^s,  33. 

6  said  question  and  returns  thereof  to  the  state  secretary,  and  section 

7  nineteen  of  chapter  thirty-nine  and  so  much  of  any  other  provision  of 

8  law-  as  imposes  any  duty  upon  any  public  officer  by  reason  of  said  vote 

9  shall  cease  to  be  in  effect  during  such  period  as  the  sale  of  certain  non- 
10  intoxicating  beverages  shall  be  in  violation  of  federal  law. 

1  Section  12.    The  licensing  board  shall  certify  to  the  city  clerk,  the  information 

2  city  treasurer  and  the  chief  of  police  or  city  marshal  the  name  of  each  appii'i^a*tio°n3 

3  applicant  for  a  license,  the  name  of  each  person  to  whom  a  license  is  i894.'428,''§  5. 

4  issued,  the  date  when  each  license  goes  into  effect,  the  premises  on  which  ^920;  630;  1 1^' 

5  it  is  to  be  exercised,  the  class  of  the  license,  each  change  of  location  by 

6  a  licensee  and  each  transfer  of  a  license  ordered  by  it. 

1  Section  13.    The  licensing  authorities  of  a  city  or  town  which  has  AppUcations, 

2  voted  to  authorize  the  granting  of  licenses  for  the  sale  of  certain  non-  received  and 

3  intoxicating  beverages  may,  during  March  and  April,  receive  applica-  fsls^gi 

4  tions  for  such  licenses,  publish,  investigate  and  act  thereon,  and  may,  f^^-  q^'  |  4^^- 

5  in  April,  grant  such  licenses,  to  take  effect  on  the  first  day  of  May  201  Mass.  204. 

6  following. 

1  Section  14.    In  cities  and  towns  which  vote  to  authorize  the  granting  Licenses. 

2  of  licenses  for  the  sale  of  certain  non-intoxicating  beverages  the  number  limitations 

3  of  places  licensed  for  the  sale  of  such  beverages  shall  not  exceed  one  [""gf^t"' 

4  for  each  one  thousand  of  the  i^opulation  as  ascertained  b\-  the  last  preced-  STn.p™"?? 

5  ing  national  or  state  census,  but  one  such  place  may  be  licensed  in  any  Jfe^^uy!* 
(i  town  having  a  population  of  less  than  one  thousand.     In  Boston,  one  {l^iij}]- 

7  such  place  may  be  licensed  for  each  five  hundred  of  the  population,  but  isae!  440. 
S  in  no  event  shall  the  total  nmnber  of  licensed  places  therein  exceed  one  34i;'4"62." 
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thousand.  Nowhere  in  the  commonwealth  shall  a  first  class  license  be 
granted  to  be  exercised  upon  the  same  premises  with  a  license  of  the 
second  class,  except  that  a  licensed  innholder,  who  has  a  license  of  the 
first  class  may  likewise  be  granted  a  license  of  the  second  class  for  the 
purpose  of  supplying  said  non-intoxicating  beverages  to  guests  who  have 
resorted  to  his  inn  for  food  or  lodging.  No  more  than  one  license  shall 
be  granted  by  any  one  vote  of  the  licensing  board.  Such  licenses  shall 
be  numbered  in  regular  order  as  granted,  and  any  license  granted  con- 
trary to,  or  in  excess  of,  the  provisions  of  this  section  shall  be  void ;  but 
in  a  town  voting  as  aforesaid  at  its  last  annual  town  meeting  which  has 
less  than  five  thousand  permanent  residents  according  to  the  last  pre- 
ceding state  or  national  census  but  has  an  increased  resident  population 
during  the  summer  months,  the  selectmen  may,  on  or  before  May  fifteenth 
in  any  year,  apply  to  the  state  secretary  to  have  an  enumeration  made 
of  the  temporary  or  summer  residents  of  such  town.  Said  secretary 
shall  thereupon  make  such  enumeration,  between  June  twenty-third 
and  twenty-eighth  next  following,  under  such  rules  as  he  shall  establish. 
A  person  who  has  not  been  a  resident  of  such  town  for  at  least  three 
days  preceding  the  enumeration  shall  not  be  regarded  as  a  temporary  or 
simimer  resident  thereof.  The  secretary  may  employ,  for  such  enumera- 
tion, such  persons  as  may  be  necessary,  who  shall  in  all  cases  be  resi- 
dents of  the  town  if  suitable  and  competent  persons  can  be  found ;  other- 
wise, non-residents  may  be  employed.  The  secretary  shall  report  the 
total  number  of  such  temporary  or  summer  residents  to  the  selectmen 
of  the  town  on  or  before  said  Jime  twenty-eighth.  The  expenses  incurred 
in  making  such  special  enumeration  shall  be  paid  by  the  common- 
wealth. The  state  treasurer  shall  thereupon  issue  his  warrant,  as  pro- 
vided in  section  twenty  of  chapter  fifty-nine,  requiring  the  assessors  of 
such  towns  to  assess  a  tax  to  the  amount  of  the  expense  incurred  in 
making  this  special  enumeration,  and  such  amount  shall  be  collected  and 
paid  over  to  the  state  treasurer  in  the  same  manner  as  other  state  taxes. 
The  selectmen  may,  in  April,  receive  applications  for  such  licenses  and 
investigate  and  publish  the  same;  and  may  grant  one  such  license  for 
each  five  hundred  of  such  temporary  resident  population,  not  including 
the  permanent  inhabitants  of  such  town,  as  ascertained  by  said  special 
enumeration,  to  take  effect  on  July  first  and  to  expire  on  October  first 
next  following.  And  in  the  towns  of  Hull  and  Nahant  it  is  further  pro- 
vided that  wdien  either  of  said  towns  has  voted  to  authorize  the  granting 
of  licenses  for  the  sale  of  certain  non-intoxicating  beverages  at  its  last 
annual  town  meeting,  and  such  special  enumeration  has  been  made  in 
the  calendar  year  last  preceding  said  last  annual  town  meeting,  the 
selectmen  may,  in  April,  receive  applications  for  such  licenses  and  in- 
vestigate and  publish  the  same,  and  may  grant  one  such  license  for  each 
five  hundred  of  such  temporary  resident  population,  not  including  the 
permanent  inhabitants  of  the  town,  as  ascertained  by  said  special  enumer- 
ation taken  in  said  last  preceding  calendar  year,  to  take  effect  on  May 
fifteenth  and  to  expire  on  October  first  next  following.  A  selectman, 
member  of  a  licensing  board  or  census  enumerator  who  violates  any 
provision  of  this  section  shall  be  punished  by  a  fine  of  five  hundred 
dollars. 
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Section  15.     Notice  of  all  applications  for  licenses,  except  licenses     1 
of  the  third  and  fifth  classes,  shall,  at  the  expense  of  the  applicant,  to  be     2 


Notice  of 
certain  ap- 
plications to 

Proceedings       paid  in  advance,  be  published  in  the  following  manner:  in  Boston  by  the    3 
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4  licensing  board  in  two  or  more  daily  newspapers  published  therein;  and  ^^"^ubiilh" 

5  in  the  C'harlcstowii,  East  Boston,  South  Boston,  Dorchester,  Roxbury  p*s''f^^'«%^ 

6  and  Brighton  districts  of  said  city,  respectively,  in  at  iea.st  one  weekly  !i|?'?||-5  2 

7  newspaper  published  in  the  district  in  which  the  premises  for  which  the  i894!428!  §4' 

8  license  is  asked  are  situated,  if  any  is  there  published ;   in  other  cities  and  1920.'  630,'  i  I* 

9  towns  by  the  licensing  authorities  thereof,  in  such  newispapers,  printed  \ll\i^s,  50. 

10  therein  and  i)ul>lished  at  least  once  a  week,  as  they  may  designate;    or  IJg  Mass!  67^' 

11  if  no  such  newspaper  is  printed  therein,  then  by  posting  such  notice  in  201  Mass.  204. 

12  a  conspicuous  place  on  the  premises  described  in  the  application  for  the 

13  license  and  in  two  or  more  places  in  which  public  notices  are  usually 

14  posted  in  the  neigiiborhood.  Such  notice  shall  set  forth  the  name  of 
1,')  the  applicant  in  full,  the  class  of  the  license  applied  for,  a  particular 
1()  description  of  the  premises  on  which  the  license  is  to  be  exercised,  desig- 
17  nating  the  building  or  part  of  a  building  to  be  used,  and,  if  practicable, 

15  the  street  and  number,  and  shall  be  published  at  least  ten  days  before 

19  the  licensing  authorities  act  thereon.     If  a  license  is  granted  without 

20  such  previous  i)ublication,  any  citizen  of  the  city  or  town  within  which 

21  such  license  is  issued  may  make  complaint  to  the  district  court  having 

22  jurisdiction  therein;    and  if,  after  due  hearing,  it  appears  that  such 

23  notice  was  not  given,  the  court  shall  revoke  the  license  and  give  notice 

24  thereof  to  the  authorities  which  issued  it. 

1  Section  16.     The  licensing  authorities  may  at  any  time  refuse  to  Licenses  may 

2  issue  a  license  to  a  person  whom  they  consider  unfit  to  receive  the  same;  unfit  persons. 

3  but  this  chapter  shall  not  be  so  construed  as  to  compel  said  licensing  r^'ioo,!!'. 

4  authorities  to  grant  licenses. 

R.  L.  100,  §  16.  1920,  630,  §  7. 

CONDITIONS   OF   LICENSES. 

1  Section  17.     Each  license  of  the  first  two  classes  shall  be  expressed  fsTs^g^Tle. 

2  to  be  subject  to  the  following  conditions :  ^-  s  loo.  §  9 

R.  L.  100,  §5  17,  41.  1913,  835,  §  6.  126  Mass.  542.  , 

1906,  395.  1920,  630,  §  8.  150  Mass.  272. 

3  First,  That  the  provisions  in  regard  to  the  nature  of  the  license,  and  "s  Mass.  464. 

4  the  building  in  which  the  business  may  be  carried  on  under  it,  shall  be 

5  strictly  adhered  to. 

6  Second,  That  spirituous  or  intoxicating  liquor  shall  not  be  sold,  ex- 

7  changed  or  delivered,  or  exposed,  ottered  or  kept  for  sale,  exchange  or 

8  delivery,  upon  the  licensed  premises. 

9  Third,  Certain  non-intoxicating  beverages  shall  not  lie  sold  between  isss,  90:2i6. 

10  the  hours  of  eleven  at  night  and  six  in  the  morning,  or  on  the  Lord's  isgs!  4i7,' §  g.' 

11  day  or  on  a  legal  holiday  or  any  day  on  which  a  national,  state,  city  or  if 'l  uf's^e^' 

12  annual  town  election  is  held  in  the  city  or  town  in  which  the  licensed  |'§°J; Ifg.' *®''' 

13  premises  are  situated;    but  if  the  licensee  is  also  licensed  as  an  inn-  I'j'q^^*^^- 

14  holder,  he  may,  between  the  hours  of  six  in  the  morning  and  eleven  at  iw  Mass.  289. 

15  night,  on  the  Lord's  day,  a  legal  holiday  or  such  election  day,  supply  is2  .Mass!  sos! 
If)  such  beverages  to  persons  who  have  resorted  to  his  inn  for  food  or  i82  Mass!  22. ' 

17  lodging. 

18  Fourth,   That   there   shall   be    no   disorder,    indecency,   prostitution,  isoi.  369.  ^^, 

..„,,.,,,  .  ,1-  1  •  •  217  Mass.  507 

19  lewdness  or  illegal  gaming  on  the  licensed  premises,  or  any  premises 

20  connected  therewith  by  an  interior  communication. 

21  Fifth,  That  the  license,  or  a  copy  thereof,  certified  by  the  recording 

22  officer  of  the  licensing  board  or  by  the  clerk  of  the  city  or  town  by  which 
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it  is  issued,  shall  be  displayed  on  the  premises  in  a  conspicuous  position,  23 
where  it  can  easily  be  read.  24 

Sixth,  That  the  license  shall  be  subject  to  forfeiture,  as  herein  pro-  25 
vided,  for  breach  of  its  conditions,  and  that,  if  the  licensee  is  convicted  26 
of  a  violation  of  any  of  such  conditions,  his  license  shall  thereupon  be-  27 
come  void.  28 

Each  license  of  the  first  class  shall  be  subject  to  the  further  con-  29 

dition  that  the  licensee  shall  hold  a  license  as  an  innholder  or  common  30 

victualler.  31 

1891  369.  Each  license  to  a  common  victualler  shall  specifv  the  room  or  rooms  32 

147  Mass.  374.     ^  ^  .... 

150  Mass.  188,   in  whicli  certain  non-intoxicating  beverages  shall  be  kept  or  sold,  and  33 

the  holder  of  such  license  shall  not  keep,  sell  or  deliver  any  such  bever-  34 

ages  in  any  room  or  part  of  a  building  not  so  specified.  35 

Licenses  of  the  third,  fourth  or  fifth  classes  shall  be  expressed  to  be  36 

subject  to  the  first,  fourth,  fifth  and  sixth  paragraphs  of  this  section.      37 

1896,272.  Each  license  of  the  third  or  fourth  class  shall  be  subject  to  the  fur-  38 

ther  condition  that  all  spirituous  or  intoxicating  liquors  which  are  sold,  39 
exchanged  or  delivered,  or  which  are  exposed  or  kept  for  sale,  exchange  40 
or  delivery,  shall  be  of  the  quality  required  for  their  sale  as  drugs  under  41 
the  laws  relative  to  food  and  drugs.  42 

CLASSES   OF   LICENSES. 

onfceises"'  Section  18.     Licenses  shall  be  of  the  following  classes:  1 

1868, 141,  §  4;        First  class.     To  sell  malt  beverages,  cider  and  light  wines  containing  2 

1875,  99,  §  7.     not  more  than  two  and  seventy-five  one-hundredths  per  cent  of  alcohol  3 

R.  L.  100,  §  18.  by  weight  at  sixty  degrees  Fahrenheit,  to  be  drunk  on  the  premises.  4 

1923]  233]  1 1.       Second  class.     To  sell,  or  manufacture  and  sell,  malt  beverages,  cider  5 

and  light  wines  containing  not  more  than  two  and  seventy-five  one-  6 

hundredths  per  cent  of  alcohol  by  weight  at  sixty  degrees  Fahrenheit,  7 

not  to  be  drunk  on  the  premises.  8 

}|^?'  ?Si'  f  V,       Third  class.     Licenses  to  retail  druggists  to  sell  liquors  of  anv  kind  9 

layfa,  397,  §  lo.    -  ....  ,  *  ^ 

1923,  233, 5 1.    tor  medicinal  purposes  only.  10 

Fourth  class.  To  sell,  to  any  person  holding  a  third  or  fifth  class  11 
license,  or  a  certificate  of  fitness  under  section  twenty-seven,  or  to  any  12 
person  lawfully  authorized  by  the  laws  of  the  United  States  and  the  13 
regulations  made  thereunder  to  purchase  intoxicating  liquors,  intoxi-  14 
eating  liquors  of  any  kind  for  other  than  beverage  purposes,  not  to  be  15 
used  on  the  premises.  16 

1897, 398, 5 1.  Fifth  class.  Licenses  to  dealers  in  paints  or  in  chemicals  to  sell  alcohol  17 
for  mechanical,  manufacturing  or  chemical  purposes  only.  IS 

FEES   FOR   LICENSES. 

Fees.  Section  19.     The  fees  for  licenses  shall  be  as  follows:  1 

p.  s.'ioo,  §  11.  For  a  license  of  the  first,  second  or  fourth  class,  not  less  than  two  2 
R.  l'.  loo",  §  19.  hundred  and  fifty  dollars.  3 

1920,  630,  §  10. 

For  a  license  of  the  third  or  fifth  class,  one  dollar.  4 

Death  of  Section  20.     If  a  licensee  of  the  first,  second  or  fourth  class  dies  be-     1 

licensee,  new  ..  pi  pi-i*  -i?!-  ii  *-> 

license,  etc.  tore  the  cxpiratioii  01  the  term  or  his  license,  or  it  a  hcense  has  been  J 
R.  l!  looi  ■  surrendered  and  cancelled,  the  authorities  issuing  the  licen.se  may  issue  3 
1902, 171.         another  license  of  either  of  such  classes,  and  the  two  licenses  shall  count    4 
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5  as  one  license;  and  said  antiiorities  shall  require  as  a  license  fee  for  such  i905, 206. 

1 Q1 1     RT 

()  second  license  a  part  of  tlic  license  fee  required  therefor  for  tiic  whole  year  1920!  eiio,  §  11. 

7  proportionate  to  the  unexpired  term  of  the  license.     Said  authorities  may  217  lima.  233! 

8  in  their  discretion,  in  cases  where  two  licenses  of  the  first,  second  or  fourth 

9  class  have  been  issued  in  the  .same  year,  give  a  certificate  to  the  party 

10  to  whom  the  first  license  was  issued,  or,  in  case  of  his  death,  to  his  ad- 

11  ministrator  or  executor,  stating  that  a  part  of  the  fee  paid  therefor  pro- 

12  portionatc  to  the  unexpired  term  of  the  license  is  to  be  refunded  to  such 

13  party,  or  to  such  administrator  or  executor,  by  the  treasurer  of  the  city 

14  or  town  from  the  fees  thereafter  received  by  saiil  treasurer  for  licenses 
1.")  under  this  chapter.  Said  treasurer  shall  comply  witii  the  reciuirements 
l(j  of  such  certificate,  and  shall  retain  one  quarter  of  the  amount  so  paid 
17  from  any  money  thereafter  due  from  him  or  the  city  to  the  common- 

15  wealth  on  account  of  such  licenses.     If  a  licensee  dies  before  the  ex-pira- 

19  tion  of  tiie  term  of  his  license,  the  city  or  town  by  which  it  was  granted 

20  may  refund  to  his  executor  or  administrator  a  part  of  the  license  fee 

21  proportionate  to  the  unex-pired  term  of  the  license,  and  the  proportionate 

22  part  of  the  percentage  which  has  been  paid  to  the  commonwealth  shall 

23  be  refunded  to  the  city  or  town. 

REGULATION    OF    LICENSED    PREMISES. 

1  Section  21.     The  authorities  which  grant  a  license  of  the  first  two  Entrances  and 

2  classes  may  require  a  licensee  to  close  permanently  all  entrances  to  the  ilso,"!^,  §  2. 

3  licensed  premises  except  those  from  the  public  street  or  streets  upon  p**s.'Hra.'§  12. 

4  which  said  premises  are  situated,  and  may  so  specify  in  the  license.     In  ^^l'  'j^^- 1  J;, 

5  such  case  the  construction  or  opening  of  any  such  entrance  shall  of  ijjo^.  374,' §  1. 

6  itself  make  the  license  void.     A  licensee  holding  a  license  of  the  first  class  1920!  isao,  §  12. 

7  shall  not  place  or  maintain  or  permit  to  be  placed  or  maintained,  in  any  404. 

8  public  room  used  by  him  for  the  sale  of  certain  non-intoxicating  bever-  197. '^'''^^'  ^*'^' 

9  ages  under  the  provisions  of  his  license,  any  screen,  blind,  shutter,  cur-  uo  MaS^  441,' 

10  tain,  partition,  or  painted,  ground  or  stained  glass  window,  or  any  other  i|i  ^^33  28 

11  obstruction,  in  such  a  wav  as  to  interfere  with  a  view  of  the  business  ^h\-}-    „o' 

,  ,  1  1  ,  •     '  111-  ...  .  ,,   143  Mass.  92. 

12  conducted  on  the  premises,  and  the  placing  or  maintaining  01  any  01  145  Mass.  244. 

13  said  obstructions  shall  of  itself  make  the  license  void,  except  that  the  504. 

14  licensing   authorities   in    their  discretion   may,    upon   application   of  a 

15  licensed  innholder  who  also  holds  a  license  to  sell  such  beverages,  per- 

16  mit  screens,  curtains,  or  such  other  obstructions  as  they  may  designate 

17  to  be  placed  at  the  windows  of  the  dining  rooms  of  the  hotel  maintained 
IS  by  said  innholder  and  said  authorities  shall  have  the  power  to  revoke 
19  such  pri\ilege. 

1  Section  22.     No  license  of  the  first  class  shall  be  granted  for  the  License  ot 

2  sale  of  certain  non-intoxicating  beverages  in  any  building  or  place  on  schooffo"'''"^ 

3  the  same  street  as,  and  within  four  hundred  feet  of,  any  building  occupied  i882!22o. 

4  in  whole  or  in  part  by  a  public  school;   but  this  section  shall  not  prevent  r*®l'.  loo'.  { 35. 

5  the  granting  of  such  license  to  be  exercised  on  premises  fitted  up  and  \i^l'  J!j;5  §  13 

6  occupied  as  a  place  for  selling  such  beverages  under  a  license  and  by  a  160  Mass.  528. 

7  licensee  of  a  corresponding  class  of  the  preceding  year  although  said 

8  premises  are  within  four  hundred  feet  of  a  building  used  temporarily 

9  in  whole  or  in  part  for  school  purposes,  if  such  use  will  cease  permanently 

10  within  one  year  after  the  granting  of  said  license;  nor  shall  this  section 

11  prevent  the  granting  of  such  a  license  to  be  exercised  in  any  hotel  on  the 

12  same  street  as,  and  having  its  bar  more  than  four  hundred  feet  from, 
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a  building  occupied  in  whole  or  in  part  by  a  public  school;    provided,  13 
that  there  is  no  public  bar  in  such  hotel.  14 


License  in 
dwelling  house 
or  store  con- 
nected with  it 
forbidden. 
1S88,  139, 
§§  1.2. 
R.  L.  100, 
§§36,37. 


Section  23.  No  license  of  the  first  two  classes  shall  be  granted  to 
be  exercised  in  a  dwelling  house  or  in  any  room  or  shop  having  any 
interior  connection  or  means  of  communication  with  a  dwelling  or  tene- 
ment of  any  family,  and  the  opening  or  maintaining  of  any  such  con- 
nection or  means  of  communication  shall  render  the  license  void. 

1920,  630,  §§  14,  15.  150  Mass.  270. 


dos'ing°for            SECTION  24.     A  commou  victualler  who  holds  a  license  under  this  1 

common           chaptcr  shall  keep  the  licensed  premises  closed  between  the  hours  of  2 

victuallers.                     ^                  ■    i               i    f         •         i                     •  o 

1882, 242,  §  1.    twelve  at  night  and  nve  m  the  morning.  6 

R.  L.  100,  5  40.  1920,  630,  §  16. 


DRUGGLSTS. 


Section  25.     Druggists  having  a  third  class  license  may  sell  pure 
alcohol  and  intoxicating  liquors  or  certain  non-intoxicating  beverages 


Sale  by 

druggists. 

1875.  99,  §  2. 

P.  S.  100,  §  2.  .       .  .  ....  ■  ,      ,       ,  , 

1887,431,  §2.  upon  the  prescription  oi  a  registered  physician;  provided,  that  the  pre- 
R.  l'.  loo',  §  21.  scription  is  dated,  contains  the  name  of  the  person  prescribed  for  and  is 
loiallio,' §  1.  signed  by  the  physician.  All  such  prescriptions  shall  be  retained  and 
1923, 233,  §  2.    j^gp^  Qjj  gjg  ijj  ^jjg  manner  provided  by  section  twenty-eight. 

Op.  A.  G.  (1918)  6. 
[Penalty,  5  88.] 


Licenses  to 
druggists. 
1887,  431,  §  1. 
1896,  397,  §  10. 
1900,  106. 
R  L.  100,  §  22. 
1902,  327,  §  1. 
1908,  525,  §  3. 
1910,  172,  §  1. 
1913,  410,  §  2. 
1915,  200,  5  1. 

1918,  257, 
§  291. 

1919,  5. 

1920,  2. 

155  Mass.  273. 
225  Mass.  104. 


Section  26.  No  license  for  the  sale  of  spirituous  or  intoxicating  1 
liquor,  except  of  the  third  class,  shall  be  granted  to  retail  druggists.  One  2 
or  more  licenses  of  the  third  class  may  be  granted  annually  by  the  li-  3 
censing  authorities  of  a  city  or  town  to  retail  druggists  who  are  regis-  4 
tered  pharmacists  actively  engaged  in  business  on  their  own  account,  5 
or  on  the  account  of  the  widow,  executor  or  administrator  of  a  deceased  6 
registered  pharmacist,  or  of  the  wife  of  one  who  has  become  incapacitated,  7 
upon  presentation  to  said  authorities  of  the  certificate  prescribed  by  the  S 
following  section,  if  it  appears  that  the  applicant  is  a  proper  person  to  9 
receive  such  license,  and  is  not  disqualified  to  receive  it  under  the  provi-  10 
sions  of  section  eighty-four.  A  registered  pharmacist  who  owns  stock  11 
of  the  actual  value  of  at  least  five  hundred  dollars  in  a  corporation  12 
which  has  been  incorporated  for  the  purpose  of  carrying  on  the  drug  13 
business,  and  who  conducts  in  person  the  business  of  a  store  of  such  14 
corporation,  shall  be  considered  as  actively  engaged  in  business  on  his  15 
own  account  and  as  qualified  to  receive  a  license  for  such  store.  The  Ifi 
licensing  authorities  may  refuse  to  grant  any  and  all  such  licenses.  17 


Certificate 
fitness  for 
license. 
1889,  270. 
1894,.  435. 
1896,  397, 
R.  L.  100, 

1906,  281, 

1907,  308. 
1909,  261, 
1913,413, 


§  11. 
§23, 
§2. 


Section  27.  The  board  of  registration  in  pharmacy  may,  upon  the  1 
payment  of  a  fee  of  not  more  than  five  dollars  by  an  applicant  for  a  2 
license  of  the  third  class,  issue  to  him  a  certificate  of  fitness,  which  shall  3 
not  be  valid  after  one  year  from  its  date,  stating  that  in  the  judgment  of  4 
said  board  he  is  a  proper  person  to  be  intrusted  with  such  license  and  5 
that  the  public  good  will  be  promoted  by  the  granting  thereof.  The  6 
board  and  the  licensing  authorities  of  the  cities  and  towns  mentioned  7 
in  the  following  section  may,  after  giving  a  hearing  to  the  parties  inter-  8 
ested,  revoke  or  suspend  such  certificate  for  any  cause  which  they  may  9 
deem  proper,  and  such  revocation  or  suspension  shall  revoke  or  suspend  10 
the  third  class  license  granted  thereon.  11 
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1  Section  2S.    In  any  city  or  town  where  licenses  of  the  first  two  classes  Saie  of  aicohoi 

2  are  not  granted,  registered  i)liarniacists  to  whom  a  certificate  of  fitness  ^i'guiated'.'"^'*"^ 

3  has  been  issued  as  provided   hy  the  preceding  section  may  sell  pure  {iJij;  4,3;  *  '■ 

4  alcohol  and  intoxicating  liquors  or  certain  non-intoxicating  beverages  ,'^.,-j  233 

5  upon  the  prescription  of  a  registered  physician  practicing  in  such  city  op.  a.  G.' 
()  or  town,  provided  that  the  prescription  is  dated,  contains  the  name  of  rp^naities 

7  the  person  prescribed  for,  and  is  signed  by  the  physician.    All  such  pre-  §§87,  ss.j 

8  scriptions  shall  be  retained  and  kept  on  file  in  a  separate  book  by  the 

9  pharmacist  filling  the  same,  and  shall  not  be  filled  a  second  time.  Such 
Id  prescription  book  shall  be  open  at  all  times  to  the  inspection  provided 
11  by  section  thirty-two. 

1  Section  29.    A  license  of  the  third  class  shall  become  null  and  void  prugEistV 

a        •   1  1  •!'     1  •  1       1  •  I  •     license  to  be- 

2  Without  any  process  or  decree,  it  the  registered  pharmacist  to  whom  it  come  void  in 

3  has  been  granted  ceases  to  conduct  his  business  in  person  and  on  his  i89.3,'47'2rT5. 

4  own  account,  or  upon  the  revocation  of  his  certificate  of  registration  as  r.^l.  loo",  1 2! 

5  a  pharmacist,  unless  the  registered  pharmacist  has  been  unable  to  so 

6  conduct  his  business  or  has  died,  and  his  business  is  continued  by  his  wife, 

7  widow,  executor  or  administrator  under  another  registered  pharmacist. 

1      Section  30.    [Repealed,  1923,  233,  §  4.] 
1      Section  31.    [Repealed,  1923,  233,  §  4.] 

1  Section  32.     All   prescriptions   referred   to   in   sections  twenty-five  Books,  etc., 

2  and  twenty-eight  and  the  book  provided  for  in  section  forty-one  shall  hSiTectlon. 

3  at  all  times  be  open  to  the  inspection  of  the  board  of  registration  in  a^|;  le,^ §  le.' 

4  pharmacy,  the  licensing  board  in  cities  having  such  boards  and  in  all  Jfyl'  l^f  *  ^^• 

5  other  cities  and  towns,  to  the  inspection  of  the  aldermen,  selectmen,  p^I'^toII' 

6  boards  of  public  welfare,  sheriffs,  constables,  police  oflScers  and  justices  'ss^.  431',  5  *._ 

1^       p   .1  1896,  397,  §  15. 

I  01  the  peace. 

1897,  398.  S  4.  1919.  5.  1923,  233,  §  5. 

R.  L.  100,  8  27.  1920,  2.  1931,  394.  5  133. 

1918,  257,  §  341. 

[Penalties,  §5  84,  87.) 

1  Section  33.     A  person,  not  a  registered  pharmacist,  who  procures  Penalty  for 

2  a  third  class  license  for  the  sale  of  intoxicating  liquors  in  the  name  of  in  name'cf""^ 

3  a  registered  pharmacist  who  is  dead,  or  in  the  name  of  a  registered  itgs"^''?™'^  4 

4  pharmacist  by  borrowing,  hiring  or  purchasing  the  use  of  his  certificate,  ^^^l'  ]^'  |  ig 

5  and,  being  himself  the  owner  or  manager  of  the  place,  personally  or  by 

6  his  servants  sells  intoxicating  liquor,  shall  be  punished  by  a  fine  of  not 

7  less  than  fifty  nor  more  than  five  hundred  dollars  and  by  imprisonment 

8  for  not  less  than  one  nor  more  than  six  months.     Section  eleven  of 

9  chapter  two  hundred  and  seventy-nine  shall  not  apply  to  a  conviction 
10  under  this  section. 

sale  of  wood  alcohol. 

1  Section  34.    No  person  other  than  a  registered  druggist  shall  engage  Manufacture. 

2  in  the  business  of  manufacturing,  buying,  selling  or  dealing  in  methyl  wo^'^afcoiJoi, 

3  alcohol,  or  wood  alcohol,  so  called,  or  denatured  alcohol,  or  any  prepa-  ucens^'by""' 

4  ration  used  for  manufacturing  or  commercial  purposes  which  contains  °e^"tor'id" 

5  more  than  three  per  cent  of  any  of  the  said  alcohols  and  is  intended  for  f^j'jfidden 

6  use  other  than  as  a  beverage,  without  being  licen.sed  so  to  do  by  the  I9i9. 360.§i. 

7  board  of  health  of  the  town  where  the  business  is  conducted. 
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Licenses  to 
manufacture, 
sell,  etc.,  wood 
alcohol,  etc. 
1919,  360,  §  2, 


Section  35.    The  board  of  health  of  each  town  may  issue  Heenses  1 

under  the  preceding  section,  upon  the  payment  of  a  fee  of  one  dollar,  to  2 

such  persons  as  it  shall  find  to  be  properly  qualified  to  carry  on  the  said  3 

business.    The  licenses  shall  expire  on  April  thirtieth  of  each  year,  and  4 

may  at  any  time  be  suspended  or  revoked,  for  cause,  by  the  board.    The  5 

board  shall  keep  a  record  of  all  such  licenses.  6 


Form  of  label 
on  containers 
of  wood 
alcohol,  etc. 
Penalty. 
1905,  220,  §  1. 
1910,541,  §  1. 

1919,  360,  §  3. 

1920,  185. 


Section  36.  Every  barrel  or  keg  containing  methyl  alcohol  or  wood  1 
alcohol,  so  called,  or  denatured  alcohol  containing  methyl  alcohol,  or  2 
any  drug  or  medicine  intended  for  external  use  containing  methyl  alco-  3 
hoi,  shall  bear  in  capital  letters  not  less  than  three  fourths  nor  more  than  4 
one  and  one  half  inches  in  height,  stencilled  thereon  or  printed  upon  a  5 
label  affixed  thereto,  the  words  "POISON,  NOT  FOR  INTERNAL  6 
USE".  Every  other  container  of  any  such  alcohol,  drug  or  medicine  7 
shall  bear  a  label  of  white  paper  on  which  shall  be  printed  in  red  capital  8 
letters  not  less  than  one  fourth  of  an  inch  in  height,  the  words  "  DEADLY  9 
POISON",  the  name  and  place  of  business  of  the  vendor,  and  the  state-  10 
ment  that  he  is  a  registered  druggist  or  the  number  of  his  license  under  1 1 
the  two  preceding  sections,  and,  in  legible  type,  the  words  "NOT  FOR  12 
INTERNAL  USE,  CAUSES  BLINDNESS.  KEEP  FROM  THE  13 
EYES".  Whoever,  himself  or  by  his  servant  or  agent,  sells,  exchanges  14 
or  delivers  any  such  alcohol,  drug  or  medicine  in  any  container  not  con-  15 
forming  to  this  section  shall  be  punished  by  a  fine  of  not  less  than  fifty  16 
nor  more  than  two  hundred  dollars.  1" 


Offence  of 
unlawful  sale 
of  wood 
alcohol,  etc. 
1919,  360,  §  4. 
1927,  169. 


Section  37.  The  sale  of  methyl  alcohol,  wood  alcohol,  so  called, 
denatured  alcohol,  or  any  preparation  containing  alcohol  as  described 
in  section  thirty-four,  by  a  person  not  licensed  as  required  by  sections 
thirty-four  and  thirty-five,  or  by  a  licensee  to  a  person  under  sixteen 
jears  of  age  or  to  any  person  without  reasonable  investigation  and  in- 
quiry to  determine  that  the  same  is  not  to  be  used  for  drinking  purposes, 
shall  constitute  the  offence  of  unlawful  sale  of  alcohol  and  may  be  de- 
scribed as  such  in  any  complaint  or  indictment  without  more;  but  a 
person  so  charged  shall  be  entitled  to  a  bill  of  particulars  in  accordance 
with  section  forty  of  chapter  two  hundred  and  seventy-seven. 


1 
2 

3 
4 
5 
6 

7 

8 

9 

10 


Penalty. 
1919,  360,  I  5. 


Section  38.  Except  as  otherwise  provided  in  section  thirty-six,  vio- 
lation of  any  provision  of  sections  thirty-four  to  thirty-seven,  inclusive, 
shall  be  punished  by  a  fine  of  not  more  than  one  hundred  dollars  or  by 
imprisonment  in  the  house  of  correction  for  a  term  not  exceeding  six 
months,  or  both. 


Licenses  to 
dealers  in 
paints,  etc. 
1897,  398,  §  1. 
R.  L.  100,  §  30. 


licenses  to  dealers  in  paints  and  chemicals. 

Section  39.  The  licensing  authorities  of  a  city  or  town  may  annu- 
ally grant  a  license  of  the  fifth  class,  for  the  sale  of  pure  alcohol  for 
mechanical,  manufacturing  or  chemical  purposes  only,  to  a  dealer  in 
paints  or  in  chemicals  who  applies  therefor,  if  it  appears  that  the  appli- 
cant is  a  proper  person  to  receive  such  license  and  that  he  is  actually 
carrying  on  business  as  a  dealer  in  paints  or  chemicals. 


Section  40. 


A  license  of  the  fifth  class  shall  become  null  and  void     1 

2 
3 


License  to  be- 

ceHain  cases,  without  anv  proccss  Or  decree  if  the  licensee  ceases  to  carry  on  the 

1897,398,  §  2.  ,         .  / 1       ^■  ■  ■    ^  U         •       1 

R.  L  100,  §  31.  business  of  dealing  in  paints  or  chemicals. 


Chap.  1;5S.]  int<jxratix(;  liquors,  etc.  1693 

1  Sectio.V  41.     Every   dealer   in   paints  or   eiieniicals   to  whom   such  Record  book 

2  license  is  granted  shall  keep  a  book  in  which  he  shall  enter,  at  the  time  is97*398,  §3. 
:]  of  every  sale  of  alcohol,  the  date  thereof,  the  name  and  residence  of  the  '*; ''  ^^'  \^~' 
4  purchaser,  his  residence  by  street  and  number,  if  any,  the  quantity  and  !•  or'prm'is.ona 
.")  price  of  the  alcohol  sold,  and  the  purpose  for  which  it  is  to  be  used,  "ee's 32^"^"°" 
G  Said  book  shall  be  in  form  substantially  as  follows: 


Date. 


Name  of 
Purchaser. 


Residence,  giving 

Street  and  Number, 

if  Any. 


Quantity. 


Price. 


Purpose  of 

Use. 


1  Section  42.    All  persons  holding  licenses  to  sell  intoxicating  liquors  Refining  of 

2  shall,  immediately  upon  the  emptying,  within  the  limits  of  the  licensed  I'giT.'^^uo, 

3  premises,  of  the  original  contents  of  a  bottle  containing  liquors  other  ^^^^-■ 

4  than  malt  liquors,  and  before  refilling  the  same,  destroy  all  labels  or  '^*"^"*'  5  so.l 

5  printed  marks  thereon.    There  shall  not  thereafter  be  placed  on  such 
G  bottles  any  label  or  printed  mark  so  similar  to  the  original  as  to  promote 

7  fraud  or  deceit,  or  as  to  be  likely  to  be  mistaken  for  the  original  label  or 

8  mark.    This  section  shall  not  be  construed  to  prohibit  the  lawful  refilling 

9  of  such  bottles  with  liquors  true  to  label  by  the  persons  entitled  to  use 
10  the  original  label  or  mark  or  their  agents. 


BONDS   .\ND   TR.VNSFERS   OF   LICENSES. 

1  Section  4.3.     A  license  shall  not  be  issued  until  the  license  fee  has 

2  been  paid  to  the  treasurer  of  the  city  or  town  by  which  it  is  to  be  issued, 

3  nor  until  he  has  received,  except  as  to  third  class  licenses,  a  satisfactory 

4  bond,  payable  to  him  as  such  treasurer,  in  the  sum  of  five  hundred  dollars, 

5  signed  by  the  licensee  and  sufficient  surety  or  sureties,  who  shall  be 
G  jointly  and  severally  liable,  and  conditioned  for  the  payment  of  all  costs, 

7  damages  and  fines  which  may  be  incurred  by  a  violation  of  the  provisions 

8  of  this  chapter.     Separate  actions  may  be  brought  on  such  bond  by  any 

9  person  at  his  own  expense.     Such  bond,  after  approval,  shall  be  filed  in 

10  the  office  of  the  city  or  town  clerk,  and  a  certified  copy  thereof  shall  be 

11  admissible  in  evidence.     No  such  bond  shall  be  accepted  or  approved 

12  until   each  surety  has  made  and  subscribed  a  statement  under  oath 

13  that  he  is  worth  not  less  than  one  thousand  dollars  over  and  above  all 

14  liabilities  and  indebtedness,  and  the  statement  so  made  shall  designate 

15  sufficient  property,  real  or  personal,  to  cover  the  requirement  of  the  bond 
IG  and  shall  be  kept  on  file  with  the  bond.  The  bond  may  be  in  the  follow- 
17  ing  form: 

KNOW  ALL  MEN  BY  THESE  PRESENTS,  that  we,  A.  B.,of 
as  principal,  and  C.  D.  and  E.  F.  of  ,  as  sureties,  are  held  and  firmly 

bound  unto  the  treasurer  of  the  city  for  town)  of  ,  in  the  sum  of 

five  hundred  dollars,  to  which  payment  well  and  truly  to  be  made  we  bind 
ourselves  and  our  legal  representatives. 

Sealed  with  our  seals  this  day  of  ,  A.D.  19 

The  condition  of  this  obligation  is  such,  that  whereas  the  above  bounden 
A.  B.  has  this  day  been  licensed  by  license  No.  ,  by  the  alder- 

men (board  of  pohce  or  hcensing  board)  of  the  city  of  (or  the  selectmen  of  the 
town  of)  ,  in  the  county  of  ,  now  if  the  said  A.  B. 

shall  well  and  truly  comply  with  all  the  provisions  of  law,  then  this  bond  shall 
be  void;   but  otherwise  in  force. 

E.xecutcd  in  presence  of 


Payment  of  fee, 
and  bond. 
1875,  99,  §  9. 
P.  S.  100,  i  13. 
1882,  259,  5  2. 
1885,  83; 
323,  §  2. 
1888,  283. 
1894,  428,  §  4. 
R.  L.  100,  §  42. 
1920,  630,  §  17. 
1923,  291. 
127  Mass.  497. 
157  Mass.  333. 
177  Mass.  197. 
213  Mass.  271. 
217  Mass.  .507. 
221  Mass.  395. 
259  Mass.  310. 
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1920,  630,  §  18. 


oJTbond               Section  44.     No  person,  except  a  corporation  organized  for  the  pur-  1 

1896'  169          P°^^  '^^  acting  as  surety  on  bonds  and  duly  qualified  to  do  business  in  the  2 

R.  l!  lob;  §  43.  commonwealth,  shall  be  accepted  as  surety  upon  more  than  ten  bonds  3 

which  may  be  given  under  the  preceding  section.     Each  surety,  except  as  4 

aforesaid,  shall  make  a  written  statement,  under  oath,  that  he  is  not  a  5 

surety  upon  more  than  nine  other  bonds  given  under  said  section,  and  6 

such  statement  shall  be  kept  on  file  with  the  bond.  7 


Transfer  of 
licenses. 
1889,  344. 
R.  L.  100,  §  44. 
1920,  630,  §  19. 


Section  45.     Licensing  authorities  may  transfer  licenses  from  one  1 

location  to  another  within  the  city  or  town  in  which  such  licenses  are  in  2 

force;    but  such  transfer  shall  be  granted  only  to  the  original  licensee,  3 

and  like  notice  shall  be  given,  the  same  provisions  shall  apply,  and  other  4 

proceedings  shall  be  the  same  as  are  required  upon  the  granting  of  li-  5 

censes,  except  that  no  new  license  fee  shall  be  required.  6 


One  quarter  of 
fees  to  be  paid 
to  common- 
wealth. 
Penalty. 
1868,  141,  §  12. 
1875,  99.  §  10. 
P.  S.  100.  §  14. 

1897.  233. 

1898,  361. 

R.  L.  100,  §  45. 
1920,  630,  §  20. 


Section  46.  The  treasurer  of  a  city  or  town  shall,  within  thirty  days 
after  the  receipt  of  money  for  licenses  of  the  first,  second  and  fourth 
classes,  make  a  return  of  the  amount  thereof  to  the  state  treasurer  and 
at  the  same  time  shall  pay  to  him  one  fourth  of  the  amount  so  received, 
and  for  neglect  thereof  he  shall  pay  interest  at  the  rate  of  six  per  cent 
per  annum  on  the  amount  of  such  receipts  from  the  time  they  become 
due  until  they  are  paid. 

213  Mass.  271.  221  Mass.  393.  Op.  A.  G.  (1919)  118. 


Entry  on 
licensed 
premises  for 
examination 
and  taking 
samples. 
1868,  141,  §  14. 
1875,99,  §  11. 
P.  S.  100,  §  15. 
R.  L.  100,  8  46. 
1920.  630,  §  21. 
126  Mass.  269. 


PENALTIES   FOR   ILLEGAL   S.^.LE.      SEIZURE.      CIVIL   D.\MAGES. 

Section  47.     The  licensing  board  of  a  city,  the  selectmen  of  a  town,  1 

or  any  police  officer  or  constable  specially  authorized  by  either  of  them,  2 

may  at  any  time  enter  upon  the  premises  of  a  person  who  is  licensed  under  3 

this  chapter,  to  ascertain  the  manner  in  which  such  person  conducts  his  4 

business  and  to  preserve  order.     Such  police  officer  or  constable  may  at  5 

any  time  take  samples  for  analysis  from  any  liquors  kept  on  such  prem-  6 

ises,  and  the  vessel  or  vessels  containing  such  samples  shall  be  sealed  on  7 

the  premises  by  the  seal  of  the  vendor,  and  shall  remain  so  sealed  until  8 

presented  to  the  department  of  public  health  for  analysis  and  duplicate  9 

samples  shall  be  left  with  the  dealer.  10 


Forfeitiire 
of  license. 
Effect. 
1868,  141, 
§§9,  19. 
1875,  99, 
§§  12,  20. 
1878,  244,  §  2. 
P.  S.  100,  §  16. 
1885,  323,  §  2. 
1894,  428,  §  4. 
R.  L.  100,  §  47. 
1908,  108. 
1920,  630.  §  22. 
119  Mass.  109. 
128  Mass.  76. 
145  Mass.  216. 
163  Mass.  470. 


Section  48.  The  licensing  board,  after  notice  to  the  licensee  and 
reasonable  opportunity  for  him  to  be  heard  bj-  them  or  by  a  committee 
of  the  aldermen  or  by  the  selectmen,  if  the  license  was  granted  by  them, 
may  declare  his  license  forfeited,  or  may  suspend  his  license  for  such 
period  of  time  as  they  may  deem  proper,  upon  satisfactory  proof  that 
he  has  violated  or  permitted  a  violation  of  any  condition  thereof,  or 
any  law  of  the  commonwealth.  If  the  license  is  declared  to  have  been 
forfeited,  the  licensee  shall  be  disqualified  to  receive  a  license  for  one  8 
year  after  the  expiration  of  the  term  of  the  license  so  forfeited,  and  if  he  is  9 
the  owner  of  the  premises  described  in  such  forfeited  license,  no  license  10 
shall  be  issued  to  be  exercised  on  said  premises  for  the  residue  of  the  11 
term  thereof.  12 


Civil  liability         Section  49.     A  Wife,  husbaud,  child,  parent,  guardian,  conservator,  1 

for  damages  ,...,.'  '^  r  t 

caused  by  an     employer  or  other  person  who  is  injured  in  person,  property  or  means  ot  2 

person.  support  bv  an  intoxicated  person,  or  in  consequence  of  the  intoxication,  3 

G.  s.'se,  §  39. '  habitual  or  otherwise,  of  any  person,  shall  have  a  right  of  action  in  his  4 
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5  own  name,  jointly  or  severally,  against  any  person  who,  hy  selling  or  1869, 4i5.  { 4i. 
•  i  giving  intoxicating  li(juor,  has  caused  in  whole  or  in  part  .such  intoxica-  istb!  297, 5 1'. 

7  tion;  and  any  person  who  owns,  rents,  leases,  or  permits  the  occupation  256?u.^'  ^*' 

8  of  any  building  or  premises,  and  has  knowledge  that  intoxicating  liquor  fj  2i,'23'. 

((  is  to  he  sold  therein,  or  who,  having  leased  the  same  for  other  purf)oses,  {^g ','■  l^' '  ^** 

10  knowingly  permits  therein  the  sale  of  intoxicating  liquor,  shall,  if  any  130  Mass.  1 58. 

11  such  liquor  sold  or  given  therein  causes  in  whole  or  in  part  the  intoxi-  132  Mass.  567. 

12  cation  of  a  person,  be  liable  jointly  or  severally  with  the  person  who  i47Ma8s:409. 
K5  sells  or  gives  intoxicating  liquor  as  aforesaid,  for  all  damages  sustained;  IrlJi m!1||; 21^' 
14  and  the  same  may  be  recovered  in  an  action  of  tort;  but  a  lessor  of  n'y  Mass' 473' 
\o  real  estate  shall  not  be  liable  for  such  damages  if  the  occupant  holds  a  .' ■51! M"^* •'*' 

IP,..  ,  .     ,  ,     .  203  Mass.  37. 

l(i  license  for  the  sale  01  such  liquor.     A  married  woman  may  bring  such  217  Mass.  597. 

17  action  in  her  own  name,  and  all  damages  recovered  by  her  shall  enure  -    '     ^-      • 

18  to  her  separate  use;    and  all  damages  recovered  by  a  minor  shall  be 

19  paid  either  to  such  minor,  or  to  such  person  in  trust  for  him,  and  on 
2U  such  terms,  as  the  court  may  order.     Upon  the  death  of  either  party, 

21  the  action  and  right  of  action  shall  survive  to  or  against  his  executor 

22  or  administrator.     The  party  injured  or  his  legal  representative  may 

23  bring  either  a  joint  action  against  the  person  intoxicated  and  the  person 

24  who  furnished  the  liquor,  or  a  separate  action  against  either. 

1  Section  50.     An  owner  or  lessor  of  real  estate  who  pays  money  on  Action  by 

2  account  of  his  liability  incurred  under  the  preceding  section  for  an  act  nroney'for'"* 

3  of  his  tenant  may,  in  an  action  of  contract,  recover  of  such  tenant  the  i|79"297, 53. 

4  money  so  paid. 

p.  S.  100,  §  22.  R.  L.  100.  5  59. 

1  Section  51.    Whoever  employs  a  minor  under  eighteen  in  handling  Penalty  for 

2  intoxicating  liquors  or  packages  containing  such  liquors  in  a  brewery  mi'nor  under 

3  or  bottling  establishment  in  which  such  liquors  are  prepared  for  sale  or  tJfhlndie 

4  offered  for  sale  shall  be  punished  by  a  fine  of  not  less  than  fifty  dollars  i'ggg'^iis 

5  or  by  imprisonment  for  not  less  than  three  months,  or  both.  R-  l.  100,  §  ei. 

1  Section  52.    WTioever,  personally  or  by  his  agent  or  servant,  sells  Penalty  for 

2  or  gives  intoxicating  liquors  to  a  minor,  either  for  his  own  use,  the  use  n^uorlo^ 

3  of  his  parent  or  of  any  other  person,  or  allows  a  minor  to  loiter  upon  the  ^se.'^es,  §  7. 

4  premises  where  such  sales  are  made,  shall  forfeit  one  hundred  dollars  JI3?' i66S"i2. 

5  for  each  offence,  to  be  recovered  bv  the  parent  or  guardian  of  such  minor  ^-Ji-  -^l;  ^}\- 

^    •  ■  p  4        •  i*     *  I    •  IT*  •  1      11    T        1868,  141,  §  U. 

fa  in  an  action  01  tort.     Actions  tor  penalties  under  this  section  shall  be  i875. 99,  5 1^5. 
7  commenced  within  two  years  after  the  offence  has  been  committed. 

1889,  390,  §  1.  130  Mass.  167.  207  Mass.  21. 

R.  L,  100,  §  62.  145  Mass.  311.  217  Mass.  507. 

124  Mass.  277,  578.  171  Mass.  250.  235  Mass.  559. 

[Druggists  excepted,  §  85.) 

1  Section  53.    No  minor  seventeen  years  of  age  or  over  shall  make  a  Penalty  for 

2  false  statement  as  to  his  age  in  order  to  procure  a  sale  or  delivery  of  in-  menVo?a'gc 

3  toxicating  liquor,  either  for  his  own  use  or  for  the  use  of  another.    No  p"ocii"u<iuor. 

4  person  shall  knowingly  make  a  false  statement  as  to  the  age  of  a  minor  i^'-'  ^^^-  *  '• 

5  in  order  to  procure  a  sale  or  delivery  of  intoxicating  liquor  to  such  minor, 

6  either  for  the  use  of  the  minor  or  for  the  use  of  some  other  person,  or 

7  induce  a  minor  to  make  a  false  .statement  as  to  his  age  in  order  to  procure 

8  a  sale  or  delivery  of  intoxicating  liquor  to  such  minor.    Whoever  violates 

9  this  section  shall  be  punished  by  a  fine  of  not  less  than  ten  nor  more  than 
10  one  hundred  dollars. 
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Analysis  of 

liquor. 

1869,  415,  §  25. 

1872,  266,  §  2. 

1875,  99,  §  21. 

1878,  244.  §  2. 

1879,  278,  §  1. 
P.  S.  100,  §  29. 
1882.  221,  §  1. 
R.  L.  100,  §  67. 

1902,  no. 

1914,792,  §  1. 

1919,  350,  §  96. 

1920,  29. 

1921,  495. 

1922,  22. 

245  Mass.  405. 
259  Mass.  109. 


Section  54.  The  analyst  or  assistant  analyst  of  the  department  of  1 
public  health  shall  upon  request  make,  free  of  charge,  an  analysis  of  all  2 
liquors  sent  to  it  by  the  licensing  board  of  any  city,  the  selectmen  of  3 
any  town,  or  by  police  officers  or  other  officers  authorized  by  law  to  make  4 
seizures  of  liquors,  if  the  department  is  satisfied  that  the  analysis  re-  5 
quested  is  to  be  used  in  connection  with  the  enforcement  of  the  laws  of  6 
the  commonwealth.  The  said  department  shall  return  to  such  licensing  7 
board,  selectmen,  police  or  other  officers,  as  soon  as  may  be,  a  certifi-  8 
cate,  signed  by  the  analyst  or  assistant  analyst  making  such  analysis,  9 
of  the  percentage  of  alcohol  by  weight  at  sixty  degrees  Fahrenheit  10 
which  such  samples  of  liquor  contain.  Such  certificate  shall  be  prima  11 
facie  evidence  of  the  composition  and  quality  of  the  liquors  to  which  it  12 
relates,  and  the  court  may  take  judicial  notice  of  the  signature  of  the  13 
analyst  or  the  assistant  analyst,  and  of  the  fact  that  he  is  such.  14 


SfJomptny*"  SECTION  55.  A  Certificate  shall  accompany  each  sample  of  liquor 
i882''22i  §  ■>  ^^"t  ^^■'  analysis  by  an  officer  to  the  department  of  public  health  stating 
K-  l'.  100,  §  68.  by  whom  the  liquor  was  seized,  the  date  of  the  seizure  and  the  name  and 
1914!  792^  §  1.  residence  of  the  officer  who  seized  said  liquor.  Said  department  shall 
147  Mass!  444.'  notc  upon  said  certificate  the  date  of  the  receipt  and  the  analysis  of  said 
2d9  Mass.  109.  ]jquQj.g  ^nd  the  percentage  of  the  alcohol,  as  required  by  the  preceding 
section.    Said  certificate  may  be  in  the  following  form : 


City  of 


(or  Town  of) 


19 


taken  from  liquors 


To  the  Department  of  Public  Health. 

Sirs  :  —  I  send  you  herewith     a  sample  of 
seized  by  me  (date)  19     . 

Ascertain  the  percentage  of  alcohol  it  contains,  by  weight,  at  sixty  degrees 
Fahrenheit,  and  return  to  me  a  certificate  herewith  upon  the  annexed  form. 

Constable  of 
Police  officer  of 


Commonwealth  of  Massachusetts. 

Depabt.ment  of  Public  He.\lth, 


Boston, 


19 


This  is  to  certify  that  the  received  by  this  Department  with  the 

above  statement  and  analyzed  by  me  contains  per  cent  of  alcohol, 

by  weight,  at  sixty  degrees  Fahrenheit. 

Received  19     . 

Analysis  made  19     . 

Department  of  Public  !Health, 

By 


Analyst. 


to'provide'"^  SECTION  56.  The  State  secretary  shall  pro\-ide  and  cause  officers  to 
Certfficatet  '"'^  Supplied  witli  a  suitable  number  of  the  forms  prescribed  by  the  pre- 
be  evidence  ceding  scctiou.  The  certificate  of  the  department  of  public  health,  given 
R.  l!  loo!  §  69.  substantially  in  the  form  hereinbefore  set  forth,  shall  be  admitted  as 
evidence  on  trials  for  the  forfeiture  of  intoxicating  liquors  as  to  the  com- 
position and  quality  of  the  liquors  to  which  it  relates. 


1 
2 

3 
4 
5 
6 


wfth  samples         SECTION  57.    No  pcrsoH  shall  tamper  with  samples  of  liquor  taken  as     1 
i882,''22",'  5  4.    provided  in  section  forty-seven  or  alter  the  statements  made  upon  the    2 


R.  L.  100,  §  70.  forms  or  certificates  aforesaid. 


[Penalty,  §  87.] 
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1  Section  5S.    Any  court  or  trial  justice  may  cause  liquors  which  have  Court  may 

2  been  seized  under  this  chapter  to  be  analyzed  by  a  competent  chemist,  issl^  22?.'^m.' 

0  and  the  reasonable  expense  thereof,  including  a  fee  of  not  more  than  '^  ^  ^^'  *  ^^' 

4  five  dollars  for  each  analysis,  shall  be  taxed,  allowed  and  paid  like  other 

5  expenses  in  criminal  cases. 

1  Section  59.    The  delivery  of  intoxicating  liquor  in  or  from  a  building,  Delivery  of 

2  booth,  stand  or  other  place,  except  a  private  dwelling  house,  or  in  or  fac^eovidlmis 

3  from  a  private  dwelling  house  if  any  part  thereof  or  its  dependencies  is  tlhrilics''" 

4  used  as  an  inn,  eatins;;  house  or  shop  of  anv  kind,  or  other  place  of  com-  r?''i'' ?P', i?*- 

1       1     T-  ■  •    1  1     '■  -1  e.    .S.  86.  §  33. 

5  mon  resort,  such  delnery  in  cither  case  being  to  a  person  not  a  resident  '^'j^.  I'll.  |  20. 

6  therein,  shall  be  prima  facie  evidence  that  such  delivery  is  a  sale. 

1875.  99,  §  17.  14  Gray,  47.  231  Mass.  65. 

P.  S.  100.  §  26.  7  Allen,  528.  246  Mass.  464. 

R.  L.  100,  §  64.  103  Mass.  58.  252  Mass.  44. 

12  Gray,  127.  219  Mass.  37. 

1  Section  60.     If  any  placard,  sign  or  advertisement  is  exposed  from,  signs  prima 

2  maintained  in  or  permitted  to  remain  upon  any  vehicle,  shop,  stand,  oiTeepLs%r 

3  tenement,  or  any  place  of  common  resort,  purporting  or  designed  to  ctics"  '^''"^"' 

4  announce  the  keeping  in  or  upon  said  vehicle  or  any  of  said  premises  of  J^^^'  too'  I  Is 

5  spirituous  or  intoxicating  liquors,  except  in  drug  stores,  it  shall  be  prima 

6  facie  evidence  that  such  liquors  are  kept  in  or  upon  such  vehicle  or 

7  premises  for  sale. 

1  Section-  61.     If  two  persons  of  full  age  make  complaint  to  a  district  Search 

2  court  or  trial  justice  that  they  have  reason  to  believe  and  do  believe  that  is.52, 322,  §  14. 

3  spirituous  or  intoxicating  liquor,  described  in  the  complaint,  is  kept  or  cPI.' se,  1 42. ' 

4  deposited  by  a  person  named  therein  in  a  store,  shop,  warehouse,  build-  li^'eitel;  1 1*' 

5  ing,  vehicle,  steamboat,  vessel  or  place,  and  is  intended  for  sale  contrary  JIjI' 305'  59 

6  to  law,  such  court  or  justice,  if  it  appears  that  there  is  probable  cause  }';•''.  \^:  5  so. 

>-  I      ,.  .1  1     .  ,  in-  1  lbS4,  191;    286. 

/  to  believe  said  complaint  to  be  true,  shall  issue  a  search  warrant  to  a  iss7. 406,  §1. 

8  sheriff,  deputy  sheriff',  city  marshal,  chief  of  police,  deputy  chief  of  1897!  487i  §  2. 

9  police,  deputy  marshal,  police  officer  or  constable,  commanding  him  to  i2Cuih°'i87."' 

10  search  the  premises  in  which  it  is  alleged  that  such  liquor  is  deposited,  g  ^ilen,  lit'. 

11  and  to  seize  such  liquor,  the  vessels  in  which  it  is  contained  and  all  im-  {oi  Mass  595' 

12  plements  of  sale  and  furniture  used  or  kept  and  provided  to  be  used  in  [o^  '^"^^  ^se. 

13  the  illegal  keeping  or  sale  of  such  liquor,  and  securely  keep  the  same  11.3  Mass.  13. ' 

14  until   final   action    thereon,    and    return    the   warrant   with   his   doings  145.'  ^^ 
1.5  thereon,  as  soon  as  may  be,  to  a  court  or  trial  justice  having  jurisdic-  342.'  "^^^     ' 
16  tion  in  the  place  in  which  such  liquor  is  alleged  to  be  kept  or  deposited.  UI  mSI.  s.'le. 

130  Mass.  29.  145  Mass.  182.  203  Mass.  585. 

135  Mass.  519.  150  Mass.  164.  253  Mass.  581. 

140  Mass.  287.  162  Mass.  215.  258  Mass.  103. 

1  Section  62.    A  warrant  shall  not  be  issued  for  the  search  of  a  dwell-  ^<^"^]^ »' 

_    .         ,  .„  .         ,  ,  ,.  dwelling  house. 

2  mg  house,  it  no  tavern,  store,  grocery,  eating  house  or  place  of  common  i852. 322,  §  14. 

3  resort  is  kept  therein,  unless  one  of  the  complainants  makes  oath  that  he  g.  s.'sa,  '§  43. ' 

4  has  reason  to  believe  and  does  believe  that  such  liquor  has  been  sold  Isro!  162!  5  2. ' 

5  therein  or  taken  therefrom  for  the  purpo.se  of  being  sold  by  the  occupant,  R.'L.\a),\%. 

6  or  by  his  consent  or  permission,  contrary  to  law,  within  one  month  next  "i  An^n.^II; 

7  before  making  such  complaint,  and  is  then  kept  therein  for  sale  con-  ^I'H^^- 3?i; 

_,  1  1  1  1    •         1  .  ~,  1    .  '"■'  Miiss.  181, 

0  trary  to  law  by  the  person  complained  against,     buch  complainant  shall  :isi.  595. 
9  state  the  facts  and  circumstances  on  which  such  belief  is  founded,  and  11b  Mass.' 182. 
10  such  allegations  shall  be  recited  in  the  complaint  and  warrant. 

116  .Mass.  27.  122  Mass.  14.  142  Mass.  470.  258  Mass.  103. 
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Designation  of 

place  to  be 

searched. 

1855,  215. 

§25. 

G.  S.  86.  ! 

i44. 

1869,  41.5, 

§  46. 

1876,  162, 

§3. 

P.  S.  100. 

§32. 

R.  L.  100. 

§74. 

97  Mass.  334. 

105  Mass. 

178. 

108  Mass. 

290. 

109  Mass. 

371. 

110  Mass. 

182, 

499. 

113  Mass. 

13, 

208,  455. 

116  Mass. 

342. 

Search  of 

premises  and 

seizure  of 

liquor. 

1852,  322, 

§  14. 

1855,  215. 

§25. 

G.  S.  86,  ! 

S45. 

1869,  415, 

§47. 

1876,  162, 

§4. 

P.  S.  100, 

§33. 

1887,  406, 

§2. 

1888,  297. 

R.  L.  100, 

§75. 

Search  and 

seizure  in 

dwelling  with- 

out search 

warrant 

penalized. 

1931,  359. 

Notice  to 

keeper  of 

liquors  seized. 

1852,  322, 

§  14. 

1855,  215, 

§  26. 

G.  S.  86,  1 

S46. 

1869,  415, 

§48. 

1876,  162, 

§5. 

P.  S.  100. 

§34. 

R.  L.  100, 

§76. 

1909,  154. 

§1. 

13  Allen,  561. 

97  Mass.  601. 

258  Mass. 

103. 

Section  63.     The  complaint  shall  particularly  designate  the  building,  1 

structure  and  place  to  be  searched,  the  liquor  to  be  seized,  the  person  by  2 

whom  it  is  owned,  kept  or  possessed  and  intended  for  sale,  and  shall  allege  3 

the  intent  of  such  person  to  sell  the  same  contrary  to  law.     The  warrant  4 

shall  allege  that  probable  cause  has  been  shown  for  the  issuing  thereof;  5 

and  the  place  to  be  searched,  the  liquor  to  be  seized,  and  the  person  be-  6 

lieved  to  be  the  owner,  possessor,  or  keeper  of  such  liquor,  intending  to  7 

sell  the  same  contrary  to  law,  shall  be  designated  therein  with  the  same  8 

particularity  as  in  the  complaint  and  the  complainants  shall  be  sum-  9 

moned  to  appear  as  witnesses.  10 

146  Mass.  509.  163  Mass.  42.  253  Mass.  581.  258  Mass.  103. 

Section  64.    The  officer  to  whom  the  warrant  is  committed  shall  1 

search  the  premises  and  seize  the  liquor  described  in  the  warrant,  the  2 

casks  or  other  vessels  in  which  it  is  contained,  and  all  implements  of  sale  3 

and  furniture  used  or  kept  and  provided  to  be  used  in  the  illegal  keeping  4 

or  sale  of  such  liquor,  if  they  are  found  in  or  upon  said  premises,  and  5 

shall  convey  the  same  to  some  place  of  security,  where  he  shall  keep  the  6 

liquor  and  vessels  until  final  action  is  had  thereon.  7 

188  Mass.  399.  253  Mass.  581.  258  Mass.  103. 

Section  64A.    A  sheriff,  deputy  sheriff,  city  marshal,  chief  of  police,  1 

deputy  chief  of  police,  deputy  or  assistant  marshal,  police  officer  or  con-  2 

stable  who,  without  a  search  warrant  duly  committed  to  him,  searches  3 

for  or  seizes  intoxicating  liquor  in  a  dwelling  shall  be  punished  by  a  fine  4 

of  not  less  than  five  nor  more  than  fifty  dollars.  5 

Section  65.     If,  in  the  opinion  of  the  court  or  trial  justice  before  1 

whom  the  warrant  is  returned,  the  value  of  the  liquor  seized  and  the  2 

vessels  containing  it  does  not  exceed  one  thousand  dollars,  a  notice,  3 

under  seal,  and  signed  by  the  justice  or  the  clerk  of  said  court,  or  by  the  4 

trial  justice,  shall  be  issued  within  twenty-four  hours  after  such  seizure,  5 

commanding  the  person  complained  against  as  the  keeper  of  the  liquor  6 

seized  and  all  other  persons  who  claim  any  interest  therein  or  in  the  7 

casks  or  vessels  containing  the  same  to  appear  before  said  court  or  trial  8 

justice,  at  a  time  and  place  therein  named,  to  answer  to  said  complaint  9 

and  show  cause  why  such  liquor  and  the  vessels  containing  it  should  not  10 

be  forfeited.  11 


Form  and 
service  of 
netice. 

1855,  215,  §  26. 
G.  S.  86.  §  47. 
1869,  415,  §  49. 
1873,  328. 
1876,  162,  §  6. 
P.  S.  100,  §  35. 
R.  L.  100,  §  77. 
6  Allen,  599. 
97  Mass.  334. 
135  Mass.  519. 
146  Mass.  509. 
253  Mass.  581. 
258  Mass.  103. 


Section  66.     The  notice  shall  contain  a  description  of  the  number  1 

and  kind  of  vessels,  the  quantity  and  kind  of  liquor  seized,  as  nearly  as  2 

may  be,  and  shall  state  when  and  where  they  were  seized.     It  shall,  not  3 

less  than  fourteen  days  before  the  time  appointed  for  the  trial,  be  served  4 

by  a  sheriff,  deputy  sheriff,  constable  or  police  officer  upon  the  person  5 

charged  with  being  the  keeper  thereof  by  leaving  an  attested  copy  6 

thereof  with  him  personally  or  at  his  usual  place  of  abode,  if  he  is  an  7 

inhabitant  of  the  commonwealth,  and  by  posting  an  attested  copy  on  8 

the  building  in  which  the  liquor  was  seized,  if  it  was  found  in  a  building;  9 

otherwise  in  a  public  place  in  the  city  or  town  in  which  the  liquor  was  10 

seized.  11 


rf  trfa""^"^"*       Section  67.     If,  at  the  time  appointed  for  trial,  said  notice  has  not    1 
G  ^1'  86%  48^'  "^^^n  (^uly  served,  or  other  sufficient  cause  appears,  the  trial  may  be  post-    2 
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3  poned  to  some  other  day  and  place,  and  such  further  notice  issued  as  iseo,  415, 5  so. 

4  shall  supply  any  defect  in  the  previous  notice;  and  time  and  opportunity  p.  s." loo,' 5  36. 

5  for  trial  and  defence  shall  be  given  to  persons  interested. 

R.  L.  100,  §  78.  25S  Miiss.  103. 

1  Section  68.     At  the  time  and  place  designated  in  the  notice,  the  per-  Claimant  of 

2  son  complained  against,  or  any  person  claiming  an  interest  in  the  liquor  .I'dmUtedas  " 

3  and  vessel  seized,  or  any  part  thereof,  may  appear  and  make  his  claim  .'iu"c^i,ent. 

4  verbally  or  in  writing,  and  a  record  of  his  appearance  and  claim  shall  l)e  ,^,Jij^t'"r'vch?cUa 
F)  made,  and  he  shall  be  admitted  as  a  party  to  the  trial.     Whether  a  j|'|S''322     14 

6  claim  as  aforesaid  is  made  or  not,  the  court  or  trial  justice  shall  proceed  's^j'  215!  s  27! 

7  to  try,  hear  and  determine  the  allegations  of  such  complaint,  and  whether  isrV.  415, 5  51. 

8  said  liquor  and  vessels,  or  any  part  thereof,  are  forfeited.     If  it  appears  rs^.'/oo/i^It. 

9  that  the  liquor,  or  any  part  thereof,  was  at  the  time  of  making  the  com-  'nialj;  a™;  f  i^' 

10  plaint  owned  or  kept  by  the  person  alleged  therein  for  the  purpose  of  i"^ -Hass' H®' 

11  being  sold  in  violation  of  law,  the  court  or  trial  justice  shall  render  Ji^  H'^^- tZij- 

,  ^    .      ,  ,  ,  I  ii-ii-  .1  2o8  Mass.  103. 

12  judgment  that  such  and  so  much  of  the  liquor  so  seized  as  was  so  un- 

13  hiwfully  kept,  and  the  vessels  in  which  it  is  contained,  shall,  except  as 

14  hereinafter  provided,  be  forfeited  to  the  commonwealth.     If  a  motor 
1.")  vehicle  is  seized  under  the  provisions  of  this  chapter  and  is  held  to  be  a 

16  container  or  im{)lement  of  sale  of  liquor  contrary  to  law,  the  court  or 

17  trial  justice  shall,  unless  good  cause  to  the  contrary  is  shown,  order  a 

15  sale  of  such  motor  vehicle  by  public  auction  and  the  officer  making  the 

19  sale,  after  deducting  the  expense  of  keeping  the  motor  vehicle,  the  fee 

20  for  the  seizure  and  the  cost  of  the  sale,  shall  pay  all  liens,  according  to 

21  their  priorities,  which  are  established,  by  intervention  or  otherwise,  at 

22  said  trial  or  in  other  proceedings  brought  for  said  purpose,  as  being  bona 

23  fide  and  as  having  been  created  without  the  lienor  having  any  notice 

24  that  such  motor  vehicle  was  being  used  or  was  to  be  used  as  a  container 

25  or  implement  of  sale  of  liquor  contrary  to  law.     The  balance,  if  any,  of 

26  the  proceeds  of  the  sale  shall  be  forfeited  to  the  commonwealth  and 

27  shall  be  paid  by  said  officer  into  its  treasury.     All  liens  against  any  motor 

28  vehicle  sold  under  the  provisions  of  this  section  shall  be  transferred  from 

29  said  motor  vehicle  to  the  proceeds  of  its  sale. 

1  Section  69.     Any  liquor  and  vessels  so  forfeited  shall,  by  authority  Disposition  of 

2  of  the  written  order  of  the  court  or  trial  justice,  be  forwarded  to  the  (rqionetc. 

3  commissioner  of  public  safety,  who  upon  receipt  of  the  same  shall  notify  \lif  Hf  1 1^- 

4  said  court  or  justice  thereof.     If,  in  the  judgment  of  the  commissioner,  Ci,.^|  ^sS^sis 

5  it  is  for  the  best  interests  of  the  commonwealth  that  such  liquor  and  1872,'  304'. 

6  vessels  be  destroyed,  he  shall  destroy  or  cause  the  destruction  of  such  isygisosisa! 

7  liquor  and  vessels,  but  if,  in  his  judgment  it  is  for  the  best  interests  of  fssr/ss''  ^^^' 

8  the  commonwealth  to  sell  the  same,  he  shall  cause  the  same  to  be  sold,  ^923.329.'  ^*°' 

9  or  he  may  deliver  such  liquor  to  any  department  or  agency  of  the  com-  ^^'^  *^^*-  ^''^• 

10  monwealth  for  medical,  mechanical  or  scientific  uses;  provided,  that  such 

11  sale  or  delivery  shall  be  in  accordance  with  and  subject  to  such  federal 

12  laws  and  regulations  as  may  be  applicable.     The  proceeds  of  such  sales 

13  shall  be  paid  into  the  treasury  of  the  commonwealth.     The  officer  who 

14  serves  said  order  of  the  court  or  justice  shall  be  allowed  therefor  fifty 

15  cents,  but  shall  not  be  entitled  to  receive  any  traveling  fees  or  mileage  on 

16  account  of  the  service  thereof. 

1  Section  70.     If  it  is  not  proved  on  the  trial  that  all  or  part  of  the  Liquors  not 

2  liquor  seized  was  kept  or  deposited  for  sale  contrary  to  law,  the  court  '"tlli^ned."'  *"* 
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1855,  215.  8  23. 
G.  S.  86,  §  51. 
1869,  415,  §  53. 
1876,  162,  §  10. 
P.  S.  100,  §  39. 
R.  L.  100,  §  81. 
103  Mass.  454. 
246  Mass.  1. 
258  Mass.  103 


or  trial  justice  shall  issue  a  written  order  to  the  officer  having  the  same  3 

in  custody  to  return  so  much  thereof  as  was  not  proved  to  be  so  kept  or  4 

deposited  and  the  vessels  in  which  it  is  contained,  to  the  place  as  nearly  5 

as  may  be  from  which  it  was  taken,  or  to  deliver  it  to  the  person  entitled  6 

to  receive  it.    After  executinj:;  such  order,  the  officer  shall  return  it  to  the  7 

court  or  trial  justice  with  his  doings  endorsed  thereon.  8 


Forfeittire  of 
furniture, 
etc.     Motor 
vehicles. 
1888,  297. 
R.  L.  100,  §  82. 
1929,  329,  §  2. 
258  Mass.  103. 


Section  71.    All  implements  of  sale  and  furniture  seized  under  sec-  1 

tions  sixty-one  and  sixty-four  shall  be  forfeited  and  disposed  of  in  the  2 

manner  provided  for  the  forfeiture  and  disposition  of  intoxicating  liquors;  .3 

but  the  court  or  trial  justice  may,  if  it  is  deemed  to  be  for  the  interest  4 

of  the  commonwealth,  order  the  destruction  or  sale  of  said  property  5 

by  any  officer  qualified  to  serve  criminal  process  and  the  proceeds  of  6 

a  sale  thereof  shall  be  paid  over  to  the  county;    and  said  officer  shall  7 

make  return  of  the  order  for  such  destruction  or  sale  and  his  doings  8 

thereon  to  the  court  or  justice  issuing  the  same.     The  provisions  of  this  9 

section  shall  not  apply  to  a  motor  vehicle  if  seized  and  held  to  be  an  im-  10 

plement  of  sale  as  aforesaid,  but  the  disposition  of  such  a  motor  vehicle  11 

shall  be  governed  by  the  provisions  of  section  sLxty-eight.  12 


Costs. 

1855,  215.  §  27. 
G.  S.  86.  §  52. 
1869,  415,  §  54. 
1876.  162,  §  11. 
P.  S.  100,  §  40. 
R.  L.  100,  §  83 
258  Mass.  103. 


Section  72.  If  no  person  appears  and  is  admitted  as  a  party  as  1 
aforesaid,  or  if  judgment  is  rendered  in  favor  of  all  the  claimants  who  2 
appear,  the  cost  of  the  proceedings  shall  be  paid  as  in  other  criminal  3 
cases.  If  only  one  party  appearing  fails  to  sustain  his  claim,  he  shall  4 
pay  all  the  costs  except  the  expense  of  seizing  and  keeping  the  liquor,  5 
and  an  execution  shall  be  issued  against  him  therefor.  If  judgment  6 
is  rendered  against  two  or  more  claimants  of  distinct  interests  in  the  7 
liquor,  the  costs  shall,  according  to  the  discretion  of  the  court  or  trial  8 
justice,  be  apportioned  among  such  parties,  and  executions  shall  be  9 
issued  against  them  severally.  If  such  execution  is  not  forthwith  paid,  10 
the  defendant  therein  named  shall  be  committed  to  jail,  and  shall  not  11 
be  discharged  therefrom  until  he  has  paid  the  same  and  the  costs  of  12 
commitment,  or  until  he  has  been  imprisoned  thirty  days.  13 


Appeal. 
1852,  322 
1855,  215, 
G.  S.  86, 

1869,  415 

1870,  242 
1876,  162. 
P.  S.  100, 
R.  L.  100, 
246  Mass. 
258  Mass. 


5  jg      Section  73.    A  claimant  whose  claim  is  not  allowed  as  aforesaid, 
,§.29-  and  the  person  complained  against,  shall  each  have  the  same  right  of 
55.  appeal  to  the  superior  court  as  if  he  had  been  convicted  of  crime;    but 
before  his  appeal  is  allowed  he  shall  recognize  to  the  commonwealth  in 
\  84.  the  sum  of  two  hundred  dollars,  with  sufficient  surety  or  sureties,  to 
'       prosecute  his  appeal  to  the  superior  court  and  to  abide  the  sentence  of 
the  court  thereon.     Upon  such  appeal,  any  question  of  fact  shall  be  tried 
by  a  jury.     On  the  judgment  of  the  court  after  verdict,  whether  a  for- 
feiture of  the  whole  or  any  part  of  the  liquor  and  vessels  seized,  or 
otherwise,  similar  proceedings  shall  be  had  as  are  directed  in  the  five 
preceding  sections. 


§  12 


103. 


Superior 
court  to  have 
jurisdiction 
when  liquors 
worth  more 
than  one 
thousand 
dollars. 

1855,  215,  §  30. 
G.  S.  86,  §  54. 
1869.  415,  §  56. 
1876.  162.  §  13. 
P.  S.  100,  §  42. 
R.  L.  100,  §  85. 
1909,  154,  §  2. 


Section  74.  If,  in  the  opinion  of  the  court  or  trial  justice  before 
whom  a  warrant  under  which  liquor  has  been  seized  is  returnable,  the 
value  of  the  liquor  seized  with  the  vessels  containing  it  exceeds  one 
thousand  dollars,  a  notice  shall  be  issued  and  served  as  directed  in 
sections  sixty-five  and  sixty-six,  except  that  it  shall  be  made  return- 
able to  the  sitting  of  the  superior  court  for  criminal  business  to  be  held 
in  the  county  next  after  the  expiration  of  fourteen  days  from  the  time 
of  issuing  the  notice.     The  superior  court  shall  have  jurisdiction  of  the 
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9  case,  and  may  proceed  thei-fiii  in  the  manner  directed  in  sections  sixty-  i3  Alien,  sei. 

10  seven  to  seventy,  inclusive,  and  seventy-two,  as  nearly  as  ina\-  be,  and  iioMas8li72; 

11  with  the  jury,  upon  any  issue  of  facts  presented  by  the  claimant  or  ^^'^  ^'^' ^°^" 

12  directed  by  the  court. 


1       Section  75.     A  mavor,  alderman,  selec'tman,  deputy  sheriff,  chief  of  An-pst  without 

1  •  1  1  •    !■      !•'        I  •  •  1      1      1  *  warrant  in 

L'  police,  deputy  cluet  ot  police,  cit>'  marshal,  deputy  or  assistant  marshal,  certain  cases. 

0  police  officer  or  constable,  in  his  city  or  town,  or,  in  the  county  of  Dukes  g.  s.'se,  5  55. ' 

4  or  Nantucket,  the  sheriff  anjTvhere  within  his  county,  may  without  a  llil'.  icI;  5  il: 

5  warrant  arrest  any  person  whom  he  finds  in  the  act  of  illegally  selling,  Isygisolill: 
()  transporting,  distributing  or  dclixcring  intoxicating  liquor,  and  seize  the  }{  ^  ^^  \gg 

7  litpior,  vessels  and  implements  of  sale  in  the  possession  of  such  person,  J™,'!??' 

8  and  detain  them  until  warrants  can  be  procured  against  such  person,  iraVay,  ses. 

9  and  for  the  seizure  of  said  liquor,  vessels  and  implements,  under  this  193  mYs's.  280. 

10  chapter.     Such  officers  shall  enforce  or  cause  to  be  enforced  the  penalties  "''^  ^^^^'  *°*' 

11  provided  by  law  against  every  person  who  is  guilty  of  a  violation  of  any 

12  law  relative  to  the  sale  of  intoxicating  liquor  of  which  they  can  obtain 

13  reasonable  proof. 

1  Section  76.    [Repealed,  1920,  108,  §  2.] 

1  Section  77.     A  complaint  or  indictment  for  the  violation  of  any  Disposition  of 

2  provision  of  law  relative  to  intoxicating  liquors  shall  not,  unless  the  fe'gSiat"ed°° 

3  purposes  of  justice  require  such  disposition,  be  placed  on  file  or  dis-  G.^I'le.^'isl.^" 

4  posed  of  except  by  trial  and  judgment  according  to  the  regular  course  }|^|'  'fff  |  ^q 

5  of  criminal  proceedings.     It  shall  be  otherwise  disposed  of  only  upon  JSp'pn^'- 

0  motion  in  writing  stating  specifically  the  reasons  therefor  and  verified  R-  l'  100',  §  55. 

7  by  affidavit  if  facts  are  relied  on.    If  the  court  or  magistrate  certifies  in 

8  writing  that  he  is  satisfied  that  the  cause  relied  on  exists  and  that  the 

9  interests  of  public  justice  require  the  allowance  thereof,  such  motion 
10  shall  be  allowed  and  said  certificate  shall  be  filed  in  the  case. 

1  Section  78.     Upon  the  conviction  of  a  holder  of  a  license  for  the  Licensing 

2  sale  of  intoxicating  liquors  of  the  violation  of  any  law  relative  to  the  be'not"fie'd '? 

3  business  he  is  licensed  to  pursue,  the  court  in  which  or  the  magistrate  issol'^ai™' 

4  before  whom  he  has  been  convicted  shall  send  to  the  authorities  which  E  '^  '."nn^'-K 

0  issued  the  license  a  certificate  under  seal,  showing  the  tmae  and  place  of 

6  such  conviction. 

1  Section  79.    Upon  the  conviction  of  a  person  of  the  illegal  keeping  Owner  of 

2  or  sale  of  intoxicating  liquor,  the  court  or  magistrate  by  whom  he  has  notifiMUf°''° 

3  been  convicted  shall  issue  and  cause  to  be  served  upon  the  owner  of  the  is7fi,"'ifi2°§  le. 

4  building,  or  agent  of  such  owner  in  charge  of  the  building,  used  for  such  h  l'iooS^s? 

5  illegal  keeping  or  sale,  if  he  resides  within  the  commonwealth  and  is  not  '*"'*■  204! 

6  the  person  so  convicted,  a  written  notice  that  the  tenant  of  said  building 

7  has  been  convicted  as  aforesaid;   and  a  return  thereof  shall  be  made  to 

8  the  court  or  magistrate  issuing  it.     Such  notice,  so  served,  shall  be 

9  deemed  to  be  due  and  sufficient  notice  under  section  twenty  of  chapter 
10  one  hundred  and  thirty-nine. 

1  Section  SO.    The  forms  heretofore  in  use  may  continue  to  be  used  p"o™euHon. 

2  in  prosecutions  under  this  chapter,  and  if  substantially  followed  shall  be  ip|'  397.  ^^ 

3  deemed  sufficient  to  fully  and  plainly,  siil)stantially  and  formally  describe  I'soV.  415.  §  66. 

4  the  several  offences  in  each  of  them  set  forth,  and  to  authorize  the  lawful  p.s!'ioo"'5  46.  ' 
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losVass:  178?'  doings  of  the  officers  acting  by  virtue  of  the  warrants  issued  in  sub-  5 

110  Mass.  182.   stantial  conformity  therewith;  but  this  section  shall  not  exclude  the  use  6 

of  other  suitable  forms.  7 

uieg^Iy  kept.        Section  81.     All  intoxicating  liquors  which  are  kept  for  sale  con-  1 

nuisanTs"""     ^^^^y  ^^  '^^  ^^'^  ^^^^  implements  and  vessels  actually  used  in  selling  and  2 

1855, 215,  §  37.  keeping  the  same  are  declared  to  be  common  nuisances.  3 

G.  S.  86,  §  60.  1876.  162,  §  15.  R.  L.  100,  5  87. 

1869,  415,  §  62.  P.  S.  100,  §  44.  12  Gray,  89. 


Clubs  used  for 

selling  liquor 

common 

nuisances. 

Penalty. 

1881,  226. 

P.  S.  100,  §45. 

1887,  206. 

R.  L.  100,  §  88 

1917,  35. 

137  Mass.  564. 

152  Mass.  337. 

167  Mass.  13. 


Section  82.    All  buildings  or  places  used  by  clubs  for  the  purpose  1 

of  selling,  distributing  or  dispensing  intoxicating  liquors  to  their  mem-  2 

bers  or  others  shall  be  deemed  common  nuisances.    Whoe\-er  keeps  or  3 

maintains,  or  assists  in  keeping  or  maintaining,  such  a  common  nuisance,  4 

shall  be  punished  by  a  fine  of  not  less  than  fifty  nor  more  than  one  5 

hundred  dollars  and  by  imprisonment  for  not  less  than  three  nor  more  6 

than  twelve  months.  7 

219  Mass.  37. 


Section  83.    V\Tioever,  not  being  duly  licensed  as  provided  in  this 


Penalty  for 
illegal  sale. 

n^n-intoxL'at-  cliaptcr,  sclls,  cxposcs  or  keeps  for  sale  certain  non-intoxicating  bever- 
ing  beverages  agcs  as  defined  in  section  one  shall  be  punished  by  a  fine  of  not  less 
246  Mass!  464.'  than  fiftv  Hor  more  than  five  hundred  dollars  and  by  imprisonment  for 

250  Mass.  211.  j.  i  lu  j-U  •  4.U  ■/  f- 

not  less  than  one  nor  more  than  slx  months. 


Conviction 
of  licensee  of 
violation  of 
law  or  of 
conditions  of 
license  renders 
license  void. 

1868,  141, 
§  18. 

1869,  415, 
§§32,36. 
1875,  99,  §  13. 
P.  S.  100,  §  18. 
1882.  242.  §  2. 

1887,  392. 

1888,  254. 

1889,  114;  347. 
1896.  308. 


Section  84.    Conviction  of  a  licensee  of  the  violation  of  any  provi-  1 

sion  of  a  license  of  the  first  two  classes  or  the  fourth  or  fifth  class  or  of  2 

any  provision  of  this  chapter  shall  render  such  license  void.  3 

Conviction  of  a  holder  of  a  third  class  license  of  a  violation  of  any  4 

provision  of  sections  thirty  to  thirty-two,  inclusive,  shall  render  such  5 

license  void.  6 

Such  licensee  shall  be  disqualified  to  hold  a  license  for  one  year  after  7 

his  conviction,  and  if  he  is  the  owner  of  the  licensed  premises,  no  license  8 

shall  be  exercised  on  the  premises  described  in  the  forfeited  license  dur-  9 

ing  the  residue  of  the  term  thereof.  10 


1897,  207.  §  2; 
271,  §  5;  487,  §  1. 


R.  L.  100.  §  53. 
1920,  630,  §  24. 


126  Mass.  250. 
156  Mass.  233. 


toappYy^^osafes      SECTION  85.     The  provisions  of  section  fifty-two  shall  not  apply  to     1 
onaphysi-       salcs  bv  the  holder  of  a  license  of  the  third  class  if  made  upon  the  writ-    2 

Clan  s  pre-  ^        .       .  „  ..... 

scription.  tcH  prcscriptiou  oi  a  practicuig  physician.  3 

1875,  99,  §  2.  1887,  431,  §  1.  R.  L.  100, 

P.  S.  100,  §  2.  1889,  390,  §  2.  §§  25,  62,  63. 

1885,  282,  §  1.  1896,  397,  §  10. 


General 

penalty. 
1832,  166, 
§15. 
R.  S.  47, 
§  27. 

1855.  215, 
§§  15,  17. 
G.  S.  86, 
§§30,31. 


Section  86.     A  violation  by  any  person  of  any  provision  of  this  1 

chapter  for  which  a  specific  penalty  is  not  imposed  or  a  violation  by  a  2 

licensee  of  any  provision  of  his  license  shall  be  punished  by  a  fine  of  3 

not  less  than  fifty  nor  more  than  five  hundred  dollars  and  by  imprison-  4 

ment  for  not  less  than  one  nor  more  than  six  months.  5 


1868,  141,  §  18. 

1869,  415,  §  32. 
1875,  99,  §  13. 
1878,  207,  §  2. 
1880,  239,  §  6. 
P.  S.  100.  §  18. 


1882,  242,  §  2. 

1888,  254. 

1889,  114;  347. 

1896.  308. 

1897,  207,  §  2; 
271,  §  5;  487,  §  1. 


R.  L.  100,  §  53. 
1920,  630.  §  24. 
240  Mass.  465. 
251  Mass.  550. 
266  Mass.  195. 
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1  Section  ST.     Exxept  as  provided  in  the  following  section,  violation  Penalty  for  vio- 

2  of  any  provisions  of  section  twenty-eight,  thirty-two,  forty-one  or  fifty-  sections. ""^  *'" 

3  seven  shall  be  punished  by  a  fine  of  not  less  than  fifty  nor  more  than  242f'§^l.'' '*' 

4  five  hundred  dollars  or  by  imprisonment  for  not  less  than  one  nor  more  Jg^;  lll[  1 1^- 

5  than  six  months,  or  both.    A  licensee  of  the  fifth  class  who  violates  sec-  ^°l-  ISS'  ||^ 
G  tion  thirty-two  shall  be  punished  as  above  provided. 


1906,281,  §3. 


1913,  413,  §  3. 


1923,  233,  i  6. 


1  Section  88.    Any  person  who  makes  or  issues  a  false  or  fraudulent  Penalty  for 

2  prescription  referred  to  in  section  twentj'-five  or  twenty-eight  shall  be  scrtptiona. 

3  punished  by  a  fine  of  ten  dollars. 

1887,431,  §5.  1S96,  397,  §  16.  R.  L.  100,  §  28.  1923,233,17. 

1  Section  89.    Violations  of  section  forty-two  shall  be  punished  by  a  Ponaityfor 

2  fine  of  not  less  than  fifty  nor  more  than  two  hundred  dollars.  5'42'^"""  ° 

1917,  150,  §  3. 


CHAPTER    139 

COiMMON  NUISANCES. 


Sect. 

brrn-t  or  dangerous  buildings. 

1.  Burnt  or  dangerous   buildings,   how 

disposed  of. 

2.  Appeal  to  sui)erior  court. 

3.  Nuisances  may  be  abated,  etc. 


4. 

5. 

6. 

7. 


10. 


11. 


12. 


PLACES    OF   PROSTITUTION,    ETC. 

Building,  etc.,  used  for  prostitution, 
etc.,  to  be  deemed  a  nuisance. 

Penalty. 

Abatement  of  nuisance. 

Filing,  etc.,  of  bill  of  complaint. 

Temporarj'  injunction. 

Decree  of  court  ordering  abatement 
of  nuisance,  etc. 

Fee  of  officer  for  rerao\nng  and  sell- 
ing property.  Application  of  pro- 
ceeds of  sale. 

Order  of  abatement  may  be  modified 
in  certain  cases,  etc. 

Bill  of  complaint  not  to  be  dismissed, 
except,  etc. 


Sect. 

13.  Persons  found  in  places  used  for  pros- 
titution, etc.,  may  be  summoned 
as  witnesses. 

places  resorted  to  for  illegal  g.\ming 
or  used  for  the  illegal  keeping  oh 
sale  of  intoxicating  liquor. 
Building,  etc.,  resorted  to  for  illegal 
gaming,  etc.,  to  be  common  nui- 
sance. 
Penalty. 

Abatement  of  common  nuisance. 
lOA.  Same  subject.    Liquor  nuisances. 
17.      EWdences  of  sales. 
IS.     Removal   of  gambling  booths,  etc., 
near  public  shows. 

GENERAL    PROVISIONS. 

19.  Keeping  a  nuisance  by  tenant  to  make 

lease  void,  etc. 

20.  Aiding  in  the  maintenance  of  a  nui- 

sance penalized. 


14. 


15. 
16. 


BURNT  OR  D.VNGEROUS  BUILDINGS. 

1,      Section  1.    In  a  city  or  town  in  which  the  city  council  or  the  inhab-  Burnt  or  dan- 

2  itants  of  the  town  accept  this  and  the  two  following  sections  or  have  fngs."how  dia- 

3  accepted   corresponding    provisions   of   earlier    laws,    the   aldermen    or  fs.ls'^Mg. 

4  selectmen,  after  written  notice  to  the  owner  of  a  burnt,  dilapidated  or  IjH'.It,  §  i. 

5  dangerous  building,  or  his  authorized  agent,  and  after  a  hearing,  may  r  t'loi.Vi. 

6  make  and  record  an  order  adjudging  it  to  be  a  nuisance  to  the  neighbor-  }|j.\j''  |33. 5  7. 

7  hood,  or  dangerous,  and  prescribing  its  disposition,  alteration  or  regu- 

8  lation.    The  city  or  town  clerk  shall  deliver  a  copy  of  the  order  to  an 
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officer  qualified  to  serve  civil  process,  who  shall  forthwith  serve  an  9 

attested  copy  thereof  in  the  manner  prescribed  in  section  one  hundred  10 

and  twenty-four  of  chapter  one  hundred  and  eleven,  and  make  return  11 

to  said  clerk  of  his  doings  thereon.  12 


^upertor  TOUTt.       Section  2.     A  pcrsou  aggrieved  by  such  order  may  appeal  to  the 

sf^a^^^^'         superior  court  for  the  county  where  such  building  is  situated,  if,  within 

G.s.  87,  §§2-4.  three  days  after  the  service  of  such  attested  copy  upon  him,  he  presents 

p.  s.'ioi,'         to  such  court  a  petition  stating  his  grievance  and  the  order  of  the  board. 

R.  il^ioi.         After  such  notice  to  the  board  as  the  court  shall  order,  trial  by  jury 

iqiqTms,  §7.    shall  be  had  as  in  other  civil  causes.    The  jury  may  affirm,  annul  or 

1920,  5.  alter  such  order,  and  the  court  shall  render  judgment  in  conformity  with 

said  verdict,  which  shall  take  effect  as  an  original  order.     If  the  order 

is  affirmed,  the  petitioner  shall  pay  the  costs;   if  it  is  annulled,  he  shall 

recover  from  the  town  his  damages,  if  any,  and  costs;  and  if  it  is  altered, 

the  court  may  render  such  judgment  as  to  costs  as  justice  shall  require. 


1 
2 

3 
4 
5 
6 
7 
8 
9 
10 
11 


Nuisances  may 
be  abated,  etc. 
1855.  469,  §  2. 
G.  S.  87,  §  5. 
P.  S.  101.  §  5. 
R.  L.  101,  §  5. 


Section  3.    The  aldermen  or  selectmen  shall  have  the  same  power  to  1 

abate  and  remove  any  such  nuisance  as  is  given  to  the  board  of  health  2 

of  a  town  under  sections  one  hundred  and  twenty-three  to  one  hundred  3 

and  twenty-five,  inclusive,  of  chapter  one  hundred  and  eleven.  4 


Building,  etc., 
used  for  pros- 
titution, etc., 
to  be  deemed 
a  nuisance. 
1855,  405,  §  1. 
G.  S.  87,  §  6. 


PLACES  OF  prostitution,   ETC. 

Section  4.     Every  building,  part  of  a  building,  tenement  or  place  1 

used  for  prostitution,  assignation  or  lewdness,  and  every  place  within  2 

or  upon  which  acts  of  prostitution,  assignation  or  lewdness  are  held  or  3 

occur,  shall  be  deemed  a  nuisance.  4 

p.  S.  101,  §  6.  12  Gray,  326.  132  Mass.  1. 

R.  L.  101,  §  6.  13  Gray,  26.  134  Mass.  201. 

1914,  624.  §  1.  14  Gray,  406.  145  Mass.  251. 

7  Gray,  328.  16  Gray,  18.  213  Mass.  238. 

9  Gray,  290.  12  Allen,  177.  232  Mass.  88. 

10  Grky,  465.  114  Mass.  281.  237  Mass.  1. 

11  Gray,  48.  118  Mass.  456. 

(See  cases  cited  under  §§  14,  15.] 


Penalty. 
1855,  405,  §  2. 
G.  S.  87,  §  7. 

1865,  269,  §  1. 

1866,  280,  §  3. 
P.  S.  101,  §  7. 
R.  L.  101,  §  7. 


Section  5.     Whoever  keeps  or  maintains  such  a  nuisance  shall  be  1 

punished  by  a  fine  of  not  less  than  one  hundred  nor  more  than  one  thou-  2 

sand  dollars  and  by  imprisonment  for  not  less  than  three  months  nor  3 

more  than  three  years.  4 

1914,  624,  §  2.  237  Mass.  1. 

[See  cases  cited  under  §§4,  14,  15.1 


Abatement  of 
nuisance. 
1887,  380. 
1895,  419,  §  10. 
R.  L.  101,  §  8. 
1914,  624,  §  3. 
149  Mass.  550. 
201  Mass.  204. 


Section  6.  \Mienever  there  is  reason  to  believe  that  such  a  nuisance 
is  kept  or  maintained  or  exists  in  any  town,  either  the  district  attorney 
for  the  district,  or  the  attorney  general,  in  the  name  of  the  common- 
wealth, or  a  citizen  in  his  own  name,  may  maintain  a  bill  in  equity  per- 
petually to  enjoin  the  person  conducting  or  maintaining  the  same,  and 
the  owner,  lessee  or  agent  of  the  building  or  place  in  or  upon  which  such 
nuisance  exists  and  their  assignees  from  directly  or  indirectly  maintain- 
ing or  permitting  such  nuisance. 


bill  otcom- °^        Section  7.    The  bill  of  complaint  shall  join  the  owner  of  record  of     1 

plaint.^  the  premises  as  a  party  respondent  and  shall  be  filed  in  the  superior    2 

court  for  the  county  where  the  nuisance  is  believed  to  exist,  and  shall  be    3 


Chap.  139.]  common  nuisances.  1705 

4  verified  by  oath  of  the  complainant  unless  filed  by  the  attorney  general 

5  or  a  district  attorney.    The  bill  shall  forthwith  after  filing  be  presented 

6  to  the  court  sitting  in  equit\-  within  the  county,  or  to  any  justice  thereof 

7  if  the  court  is  not  so  sitting,  and  the  proceeding  shall  have  precedence 

8  over  all  other  matters  upon   the  docket  except  criniiiial   iJroceedings, 

9  election  contests  and  hearings  upon  petitions  for  other  injunctions. 

1  Section  S.    If  upon  a  hearing,  after  at  least  two  days'  notice  to  the  Temporary  in- 

2  respondents  of  the  time  aiid  place  assigned  therefor,  the  existence  of  iguVeSi,  §  s. 

3  such  a  nuisance  is  shown  to  the  satisfaction  of  the  court  or  justice,  either 

4  through  verified  complaint  or  through  evidence  in  the  form  of  affidavits, 

5  depositions,  oral  testimony  or  otherwise,  a  temporary  injunction  shall 

6  be  ordered  to  issue  forthwith  restraining  the  maintenance  of  the  nuisance 

7  and  enjoining  the  occupants,  owner  and  all  other  persons  from  removing 
S  fixtures,  furniture,  nuisical  instruments  and  all  other  movable  property 
9  from  the  premises  until  further  order  of  the  court. 

1  Section  9.    If  upon  subsequent  hearing  the  existence  of  the  nuisance  Decree  of  court 

2  shall  be  established,  the  court  shall  enter  a  decree  permanently'  enjoin-  ment'Sf  *''*'^' 

3  ing  the  maintenance  thereof,  including  in  such  decree  an  order  of  abate-  ?9r4|''6'24,*f6. 

4  ment  directing  the  sheriff  of  the  county  or  his  deputy  to  enter  the  iif Mt^sigg 

5  building  or  place  where  the  nuisance  existed  and  to  sell  all  furniture,  265  Mass.  135. 

6  musical  instruments  and  mo\able  property  used  in  maintaining  the 

7  nuisance,  in  the  manner  provided  for  the  sale  of  chattels  under  execu- 

8  tion,  and  to  remove  the  same.    If  it  shall  appear  that  the  bill  of  com- 

9  plaint  was  filed  five  or  more  days  after  notice  to  the  record  owner  of  the 

10  premises,  and  that  he  did  not  proceed  forthwith  to  enforce  his  rights 

11  under  section  nineteen,  such  order  of  abatement  shall  further  direct  the 

12  effectual  closing  of  the  building  or  the  place  and  the  prohibition  of  its 

13  use  for  any  purpose  for  one  year,  unless  sooner  released  as  provided  in 

14  section  eleven.     For  the  purpose  of  proving  the  existence  of  the  nui- 

15  sance  the  general  reputation  of  the  place  shall  be  admissible  as  evidence. 

1  Section  10.     For   removing  and   selling  the   movable  property   in  Fee  of  officer 

2  accordance  with  the  decree  of  the  court  the  officer  shall  be  entitled  to  InYsdiing"* 

3  the  same  fees  as  for  levying  upon  and  selling  like  property  on  execution.  Application  of 

4  and  for  closing  the  premises  and  keeping  them  closed,  a  reasonable  sum  YaTi'^eSi'li'^' 

5  shall  be  allowed  by  the  court.    The  proceeds  shall  be  applied:   first,  to 

6  the  fees  and  costs  of  removal  and  sale;    second,  to  the  allowances  and 

7  costs  of  so  closing  and  keeping  closed  the  premises;    third,  to  the  pay- 

8  ment  of  the  complainants'  costs  in  such  proceeding,  including  a  reason- 

9  able  attorney's  fee  to  be  fixed  by  the  court;    fourth,  the  remainder,  if 
10  any,  to  the  owner  of  the  property  sold. 

1  Section  11.    If  the  owner  of  anv  such  premises  shall  pav  all  costs  of  Order  of  abate- 

-^.  ,.  ,  *  ^  .*•  ment  may  be 

2  the  proceedings,  and  file  with  the  court  a  bond  with  sureties  approved  modified  in  cer- 

3  by  the  clerk  in  the  full  value  of  such  premises  as  ascertained  by  the  isi*.  624'.  §  s.' 

4  court,  or,  when  the  court  is  not  in  session,  by  the  clerk,  payable  to  the 

5  court  and  conditioned  that  the  ow-ner  of  the  premises  found  to  be  a 

6  nuisance  will  immediately  abate  such  nuisance  and  prevent  the  same 

7  from  being  established  or  kept  therein  within  one  year  thereafter,  the 

8  court  or  justice  may,  if  satisfied  of  the  owner's  good  faith,  order  the 

9  premises  so  closed  to  be  delivered  to  such  owner  and  the  order  of  abate- 
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ment  to  be  so  modified  as  to  dissolve  the  order  that  the  premises  remain  10 
closed  for  one  year;  provided,  that  such  modification  shall  not  release  11 
such  premises  from  any  judgment,  lien,  penalty  or  liability  to  which  it  12 
may  be  subject.  13 


Bill  of  com- 
plaint not  to  be 
dismissed, 
except,  etc. 
1914,  624.  §  9. 
1931,  426,  5  34. 


Section  12.     No  bill  filed  under  section  six  shall  be  dismissed,  except  1 

upon  a  sworn  statement  made  and  filed  by  the  complainant  and  by  his  2 

attorney  setting  forth  the  reasons  for  dismissal  thereof  and  upon  ap-  3 

proval  of  such  dismissal  by  the  court  in  open  court.     If  the  court  is  of  4 

opinion  that  the  bill  ought  not  to  be  dismissed  he  may  direct  the  dis-  5 

trict  attorney  to  prosecute  the  case  to  a  final  decree.     If  a  bill  brought  6 

by  a  citizen  is  continued  more  than  one  court  sitting,  any  citizen  of  the  7 

county,  or  the  district  attorney,  or,  if  public  interest  so  requires,  the  S 

attorney  general,  may  be  substituted  for  the  original  complainant  and  9 

prosecute  the  case  to  a  final  decree.     If  the  bill  was  brought  by  a  citizen  10 

and  the  court  finds  that  there  was  no  reasonable  ground  therefor,  costs  11 

may  be  awarded  against  the  complainant.  12 


kfpiaces'used        SECTION  13.     All  pcrsous  fouud  in  or  upon  premises  used  for  prostitu-  1 

t?on'"rtc'*ma     tiou,  assignation  or  lewdness  may  be  required  by  a  justice  of  a  court  of  2 

besiimmoned     rccord  to  rccoguize,  with  or  without  sureties,  to  appear  as  witnesses  at  3 

1914.624,  §  15.  any  hearing  in  an  action  to  punish  a  person  for  keeping  or  maintaining  4 

such  a  nuisance  as  is  described  in  section  four,  or  for  aiding  in  the  main-  5 

tenance  of  such  a  nuisance  in  the  manner  set  forth  in  section  twenty,  6 

or  to  enjoin  or  abate  such  a  nuisance,  and  a  warrant  may  be  issued  to  7 

bring  such  persons  before  the  justice  to  recognize  as  aforesaid.  8 


PLACES   RESORTED   TO   FOR   ILLEGAL   GAMING   OR   USED   FOR  THE   ILLEGAL 
KEEPING   OR   .SALE   OF   INTOXICATING   LIQUOR. 


Building,  etc. 
resorted  to  for 


Section  14.  Every  building,  place  or  tenement  which  is  resorted  to  1 
etc^'^to^be'com-  ^^^  illegal  gaming,  or  which  is  used  for  the  illegal  keeping  or  sale  of  in-  2 
mon  nuisance,    toxicatiug  Hquor,  shall  be  deemed  a  common  nuisance.  3 


1855.  405.  §  1. 
G.  S.  87.  §  6. 
P.  S.  101.  §  6. 
R.  L.  101.  §  6. 
1914.  624.  §  11. 

Tenements. 

10  Gray,  464,  465. 

11  Gray,  454,  456. 
14  Gray,  406. 

107  Mass.  212. 
112  Mass.  277. 

144  Mass.  297. 

145  Mass.  104. 
148  Mass.  8. 
150  Mass.  71. 

153  Mass.  5.  483. 

154  Mass.  388. 
166  Mass.  377. 
205  Mass.  124. 

Illegal  gaming. 
7  Gray.  328. 

13  Gray.  26. 

14  Gray.  26,  390,  406. 
16  Gray.  IS. 

7  Allen,  304. 
145  Mass.  251. 


241  Mass.  319. 
270  Mass.  260. 

Used  for  the 
illegal  keeping 
or  sale. 
7  Gray.  328. 

9  Gray,  296.  298. 

10  Gray.  9. 

11  Gray.  454. 

12  Gray,  89,  175,  177,  17 

13  Gray,  26. 

14  Gray,  23,  386,  390. 
16  Gray.  18.  19. 

1  Allen.  1.  592. 

2  Allen.  169. 
4  Allen.  589. 
97  Mass.  122. 
102  Mass.  144.  148. 

108  Mass.  24. 
26,  27,  480.  482. 

109  Mass.  361. 

110  Mass.  359,  502. 

111  Mass.  425.  426. 

113  Mass.  191. 

114  Mass.  2.52, 
255.  2.57.  259,  261. 

115  Mass.  102,  141. 

[See  cases  cited  under  §§  4,  15.] 


116  Mass.  32,  35, 
46,  61. 

117  Mass.  140. 

123  Mass.  401. 

124  Mass.  26. 

126  Mass.  56.  256. 

127  Mass.  4,52. 
132  Mass.  267. 

136  Mass.  148.  436. 
138  Mass.  496. 
498.  508.  511. 

141  Mass.  28.  110. 

142  Mass.  474. 

143  Mass.  468. 

144  Mass.  171. 

145  Mass.  117, 
250.  251. 

147  Mass.  161. 

148  Mass.  425. 
150  Mass.  506. 
153  Mass.  211. 
167  Mass.  374. 
251  Mass.  550. 

Resorted  to. 
7  Allen.  304. 
12  Allen,  177. 


Penalty.      ^        SECTION  15.     Whoevcr  kccps  or  maintains  such  common  nuisance     1 
G.  s.'  87.  §  7."'    shall  be  punished  by  a  fine  of  not  less  than  fifty  nor  more  than  one  hun-    2 

1865.  269,  5  1.-^*^  '' 
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3  drcd  dollars  and  bv  imprisonment  for  not  less  than  throe  months  nor  1866,280,53. 
,            ^1  PS.  101,  §  7. 

4  more  than  one  year. 

R.  L.  101,  §  7.  nr,  Mass.  406.                             160  Mass.  298. 

lO.'J  Mass.  4(5.').  1.50  .Mass.  506.                               241  Mass.  319. 

107  Mass.  212.  154  Mass.  115.                               251  Mass.  550. 


138  Mass.  498. 


(See  cases  cited  under  §§4,  14.] 


1  Section  l(i.     Upon  an  information  filed  by  the  district  attorney  for  Abatement  of 

2  the  district,  or  upon  the  petition  of  the  board  or  officer  having  control  nu^X". 

3  of  the  police  of  a  town  or  of  not  less  than  ten  legal  voters  of  a  town,  {sgsMigi  §  lo. 

4  stating  that  a  building,  place  or  tenement  therein  is  resorted  to  for  j*,,,'^-  l°l- 1  f^ 

5  illegal  gaming,  or  is  used  for  the  illegal  keeping  or  sale  of  intoxicating  i-io  Mass.  550. 

6  liquors,  the  supreme  judicial  or  superior  court  may  enjoin  or  abate  the 

7  same  as  a  common  nuisance. 

1  Section  16A.    Upon  a  bill  in  equity  brought  in  the  name  of  the  Same  subject. 

2  commonwealth  by  the  attorney  general,  or  district  attorney  for  the  dis-  nu?s"a"nces. 

3  trict,  or  the  chief  of  police,  or  the  board  or  officer  having  control  of  the  265**Mais;  135. 

4  police  of  the  state,  or  of  a  town  or  city,  or  by  not  less  than  ten  legal 

5  voters  of  a  town  or  city,  in  their  own  names,  stating  that  a  building,  place 

6  or  tenement  situated  therein  is  being  used  for  the  illegal  keeping,  sale  or 

7  manufacture  of  intoxicating  liquors,  the  superior  court  may  abate  the  same 

8  as  a  common  nuisance  and  may  enjoin  the  person  conducting  or  maintain- 

9  ing  the  same,  and  the  owner,  lessee  or  agent  of  the  building,  place  or  tene- 

10  iiient  in  or  upon  which  said  nuisance  exists,  and  their  grantees  or  assignees, 

11  from  directly  or  indirectly  maintaining  or  permitting  such  nuisance, 

12  and,  subject  to  the  provisions  hereinafter  contained,  may  order  the 

13  effectual  closing  of  such  building,  place  or  tenement,  and  the  prohibition 

14  of  its  use  for  any  purpose  for  one  year  thereafter.     Proceedings  under 

15  this  section  shall  be  in  the  manner  provided  in  sections  seven  to  twelve, 
IG  inclusive,  except  that  the  provisions  of  section  nine  regulating  the  closing 

17  of  a  building,  place  or  tenement  and  the  prohibition  of  its  use  for  any 

18  purpose  for  one  year  because  of  the  maintenance  of  such  a  nuisance  shall 

19  not  apply,  and  in  lieu  thereof  the  court  may  include  in  its  decree  an 

20  ortler  for  such  closing  and  prohiliition,  if  it  appears  that  prior  thereto 

21  and  within  the  preceding  three  years  there  shall  ha^■e  been  three  con- 

22  victions  for  the  illegal  sale,  or  keeping,  or  manufacture  of  intoxicating 

23  liquors  in  or  upon  the  premises  on  which  such  building,  place  or  tene- 

24  ment  is  situated,  or  three  decrees  for  a  permanent  injunction  enjoining 
2.5  the  maintenance  of  such  a  nuisance.  A  decree  for  a  permanent  injunc- 
20  tion  or  abatement  shall  include  an  order  that  a  copy  thereof  shall  be 

27  posted  in  a  conspicuous  place  on  the  building,  place  or  tenement  affected 

28  thereby,  on  or  near  one  or  more  of  its  principal  entrances  and  that  the 

29  removal,  defacement,  erasure  or  mutilation  of  a  copy  so  posted  shall  be 

30  contempt  of  court.     In  addition  to  such  posting,  a  copy  of  the  decree 

31  shall  be  delivered  in  hand  to  the  person  in  charge  of  such  building,  place 

32  or  tenement  if  he  may  be  found  upon  the  premises  or  to  anyone  residing 

33  therein,  anrl  if  the  decree  includes  an  order  for  the  effectual  closing  of 

34  said  building,  place  or  tenement  and  the  prohibition  of  its  use  for  any 

35  purpose  for  one  year,  a  copy  shall  be  filed  forthwith  for  record  in  the 
30  regi.stry  of  deeds  for  the  county  and  registry  district  within  which  such 

37  building,  place  or  tenement  is  situated.     The  provisions  of  section  thir- 

38  teen  shall  apply  to  all  persons  found  in  or  upon  premises  used  for  the 

39  illegal  sale,  or  keeping,  or  manufacture  of  intoxicating  liquors. 
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Evidences  SECTION  17.     Scction  sLxtv  of  chapter  one  hundred  and  thirty-eight  1 

1887. 414,  §  3.    shall  apply  to  all  cases  relative  to  the  use  of  any  building,  place  or  tene-  2 

■    '      '     '    ment  for  the  illegal  keeping  or  sale  of  intoxicating  liquors  in  violation  of  3 

this  chapter.  4 


Section  IS.    The  aldermen  or  the  selectmen,  upon  complaint  made  1 

to  them  under  oath  that  the  complainant  has  reason  to  believe  and  does  2 

believe  that  a  booth,  shed  or  other  temporary  erection,  situated  within  3 

one  mile  of  a  muster  field,  cattle  show  ground,  or  other  place  of  public  4 

gathering,  is  used  and  occupied  for  the  sale  of  spirituous  or  fermented  5 

101,  §  12.  jjqyQj.^  Qj.  fpj.  ^j^g  purpose  of  gaming,  may  order  the  owner  or  occupant  6 

thereof  to  vacate  and  close  the  same  forthwith.     If  the  owner  or  occu-  7 

pant  fails  so  to  do,  the  aldermen  or  selectmen  may  forthwith  abate  such  8 

booth,  shed  or  erection  as  a  nuisance,  and  may  pull  down  or  otherwise  de-  9 

stroy  the  same  through  the  agency  of  any  force,  ci\'il  or  military.  10 


Removal  of 
gambling 
booths,  etc., 
near  public 
shows. 

1850,  291. 

1851,  91. 
G.S.  87,  §  10. 
P.  S.  101,  §  10 
R.  L, 


,  §9. 


Keeping  a 
nuisance  by 
tenant  to 
make  lease 
void,  etc. 
R.  .S.  130,  .  -  - 
1855,  405,  §  3. 
G.  S.  87,  §  8; 
165,  §  14. 
P.  S.  101,  §  8; 
207.  §  14. 
R.  L.  101.  §  10. 
1914,  624.  §  13. 
15  Gray,  312. 

6  Allen,  364. 

7  Allen,  109. 
14  .\llen,  289. 
103  Mass.  381. 


GENERAL   PROVISIONS. 

Section  19.  If  a  tenant  or  occupant  of  a  building  or  tenement, 
under  a  lawful  title,  uses  such  premises  or  any  part  thereof  for  the  pur- 
poses of  prostitution,  assignation,  lewdness,  illegal  gaming,  or  the  illegal 
keeping  or  sale  of  intoxicating  liquors,  such  use  shall  at  the  election  of 
the  lessor  or  owner  annul  and  make  void  the  lease  or  other  title  under 
which  such  tenant  or  occupant  holds  and,  without  any  act  of  the  lessor 
or  owner,  shall  cause  the  right  of  possession  to  revert  and  vest  in  him, 
and  he  may,  without  process  of  law,  make  immediate  entry  upon  the 
premises,  or  may  avail  himself  of  the  remedy  provided  in  chapter  two 
hundred  and  thirty-nine. 

106  Mass.  537.  249  Mass.  262. 


1 

2 
3 
4 
5 
6 
7 
8 
9 
10 


Aiding  in  the 
maintenance  of 
a  nuisance 
penalized. 
1855,  405,  §  4. 
G.  S.  87,  §  9. 
1S66,  2S0,  §  3. 
P.  S.  101,  §9. 
R.  L.  101,  §  11. 
1914,  624,  §  14. 
106  Mass.  537. 
112  .Mass.  277. 

135  Mass.  552. 

136  Mass.  148. 
138  Mass.  181. 
146  Mass.  36. 


Section  20.  WTioever  knowingly  lets  premises  owned  by  him,  or 
under  his  control,  for  the  purposes  of  prostitution,  assignation,  lewdness, 
illegal  gaming,  or  the  illegal  keeping  or  sale  of  intoxicating  liquors,  or 
knowingly  permits  such  premises,  while  under  his  control,  to  be  used 
for  such  purposes,  or  after  due  notice  of  any  such  use  omits  to  take  all 
reasonable  measures  to  eject  therefrom  the  persons  occupying  the  same 
as  soon  as  it  can  lawfully  be  done,  shall  be  punished  by  a  fine  of  not  less 
than  fifty  nor  more  than  one  hundred  dollars  and  by  imprisonment  for 
not  less  than  three  months  nor  more  than  one  year. 

228  Mass.  266.  232  Mass.  88. 
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Sect. 

definition. 

•  1.      Definition. 

INNBOLDERS    AND    COMMON    VICTUALLERS. 

2.  Licenses.     Fee.     Record.     Penalty. 

3.  Form  of  innholders'  licenses. 

4.  Contents  of  license  of  .in  innholder 

or  common  victualler.     Term. 

5.  Innholders,    etc.,    to    have   suitable 

acconmiodations  for  travelers. 

6.  Grounds  for  refusal  of  license. 

7.  Penalty     for    refusing     to     receive 

traveler. 

8.  Penalty  for  refusing  food  to  traveler. 

9.  Revocation,  suspension,  etc.,  of  li- 

cense. 

10.  Liabihty    of   innholder   for   loss    of 

property. 

11.  Liability  for  loss  by  fire,  etc. 

12.  Penalty   for  fraudulently  procuring 

entert.iinment  at  or  removing 
baggage  from  inn  or  boarding 
house. 

13.  Copy  of  certain  sections  to  be  posted. 

14.  Disposition  of  baggage  in  possession 

of  innholders. 

15.  Disposition  of  proceeds  of  sale. 

16.  Balance  of  proceeds  of  sale  to   be 

paid  to  owner. 

17.  Negligence  of  guest  a  defence. 

18.  Signs.     Penalty. 

19.  Summary  of  laws  to   be  furnished 

licensees. 

20.  Penalty    on    unlicensed    innholder, 

etc. 

21.  Additional    penalty    on    third    con- 

viction. 

SALE    OF    CERTAIN    NON-INTOXICATlNG    EEV- 
ER.tGES. 

21A.  Non-intoxicating  beverages,  regula- 
tion of  sale  authorized. 

21B.  Licenses.     Term,  fees,  etc. 

21C.  Penalty.     Exception. 

21D.  Three  preceding  sections  inappli- 
cable to  certain  persons. 

LODGING  BOUSES. 

22.  Definition. 

23.  Licenses.     Term,  fee,  etc. 

24.  Penalty  on  unlicensed  lodging  house 

keeper. 

25.  Inspection. 

26.  Penalty  for  permitting  immoral  con- 

duct.    Evidence,  effect. 


Sect. 

27.  Register.     Penalty. 

28.  Order  to  keep  a  register. 

29.  Penalty  for  false  entry  in  register, 

etc. 

30.  Revocation,  etc.,  of  licenses. 

31.  Posting  of  laws. 

32.  Record  of  conviction  to  be  sent  to 

licensing  authorities. 

PUBLIC    LODGING    BOUSES. 

33.  Definition.     Cubicles  forbidden. 

34.  Licenses.     Term,  revocation,  etc. 

35.  Inspection  of  means  of  escape  from 

fire  as  prerequisite. 

36.  Inspection   by   board   of   health   as 

prerequisite. 

37.  Register. 

3S.      Access  for  purposes  of  inspection. 

39.  Penalty  for  keeping  public  lodging 

house  without  a  license. 

40.  Penalty. 

INTELLIGENCE    OFFICES. 

41.  Penalty  for  keeping  unlicensed  in- 

telligence office. 

42.  Licenses. 

43.  Keeper  not  to  receive  money  unless 

employment  is  furnished. 

44.  Money   to   be   refunded   in   certain 

cases. 

45.  Statutes  to  be  printed  on  licenses. 

Posting. 

46.  Penalty. 

MISCELLANEOUS    PROVISIONS. 

47.  Licenses  for  coffee  houses,  etc.     Fee, 

term,  etc.     Penalty. 

48.  Penalty  for  receiving  gratuity  given 

to  employee. 

49.  Licenses  for  lunch  carts. 

50.  Limitation  on  use  of  way. 
50.4.   (Repealed.) 

51.  Manicuring,  massage  or  vapor  baths 

regulated. 

52.  Police  may  enter  premises. 

53.  Penalty. 

54.  Licenses  of  junk  dealers,  etc. 

55.  Penalty. 

56.  Junk  collector  defined. 

SALE    OP    SECOND    HAND   MOTOR   VEHICLES. 

57.  License,  when  required. 

58.  Classes  of  licenses. 

59.  Licenses.     Term,  fees,  etc. 
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Sect. 

60.  Rules  relative  to  purcha.se,  etc.,  of 

second  hand  motor  vehicles. 

61.  Vehicles  or  parts  to  be  kept  for  four 

days.     Exception. 

62.  Record  book.     Contents. 

63.  Daily  or  weekly  reports  by  licensees. 

64.  Police   authorities    may    waive    the 

four  days'  requirement. 

65.  Notice  of  proposed  sale  required  by 

an  unlicensed  person. 

66.  Certain    authorities    may    enter    li- 

censed premises. 

67.  Penalty  for  refusal  to  allow  entry, 

etc. 

68.  Penalty  for  doing  business  without 

license. 

69.  Penalties  for  breach  of  rules. 


PAWNBROKERS. 

70.  Licenses. 

71.  Pawnbrokers  to  retain  articles  four 

months,  etc.     Exception. 

72.  Rate   of   interest   may    be   limited. 

Penalty. 

73.  Oflficers    may    enter    pawnbroker's 

shop,  etc. 

74.  Penalty  for  refusing  to  admit  officer. 

75.  Penalty  for  acting  without  license. 

76.  Loans  on  personal  property,   when 

regulated. 

77.  Fee  for  license.     Bond. 

78.  Regulations. 

79.  Pawnbrokers    to     keep    record     of 

pledges,  etc. 

80.  Memorandum  to  pledgor. 

81.  Books  to  be  open  to  inspection. 

82.  Penalty. 

83.  Record  of  amount  loaned  on  tools, 

etc. 

84.  Penalty. 

85.  Sections   86-112  not   applicable  to 

licensed  pawnbrokers. 


LOANS. 

86.  Loans    on     collateral     security     of 

household  goods,  etc.,  regulated. 

87.  Record  book  to  be  open  to  inspec- 

tion.    Property  to  be  exhibited. 

88.  Stolen  articles  pledged,  disposition. 

89.  Penalty  for  refusing  inspection,  etc. 

90.  Loans   of   less   than   one   thousand 

dollars. 

91.  Loans  secured  by  pledge,  etc. 

92.  Certain  small  mortgages  of  house- 

hold furniture  regulated. 

93.  Notice  to  foreclose  certain  personal 

property  mortgages. 

94.  Liability  for  failure  to  return  note, 

etc.,  or  to  discharge  mortgage. 

95.  Limitation  of  five  preceding  sections. 

96.  Business  of  making  small  loans  de- 

fined and  regulated. 


Sect. 

97.  Regulations.     Investigations. 

98.  Returns  to  commissioner. 

99.  Examination  of  licensees.     Penalty. 

100.  Rate  of  interest. 

101.  Term  and  form  of  license.     Posting. 

102.  Fees. 

103.  Penalty  for  violation   of   §§  96-98, 

100-109,  etc.     Certain  loans  void- 
able. 

104.  Prerequisites  to  granting  of  license. 

Revocation. 

105.  Bond. 

106.  Recovery  of  illegal  interest. 

107.  Mortgage,    etc.,    as    security    dis- 

charged upon  payment  of  loan. 

108.  Validit.v,   foreclosure,   etc.,   of  such 

mortgage,  etc. 

109.  Receipt  for  part  payment. 

110.  Penalty  for  acting  without  a  license. 

Evidence,  effect. 

111.  Law  as  to  rate  of  interest  in    ab- 

sence of  agreement  not  affected. 

112.  Duties  of  state  police,  etc. 

113.  Old  returns  may  be  destroyed. 

114.  Certain  associations  need  not  pro- 

cure licenses. 


STEAM    ENGINES    AND    FURNACES. 

115.      Licenses. 

110.      Changes  in  furnaces,  etc.,  erected 

before  acceptance  of  law  may  be 

ordered,  when. 

117.  Appeal.     Temporary  injunction. 

118.  Stationary  engines. 

119.  Furnaces,  etc.,   illegally  erected   or 

used      deemed      nuisances.     Re- 
moval. 

120.  [Repealed.] 

SALE    OF    FIREARMS. 

121.  Definitions.     Exceptions. 

122.  Licenses. 

122A.  Duties  of  licensing  authorities. 

123.  Conditions  of  licenses. 

124.  Term  of  licenses. 

125.  Suspension  or  revocation  of  licenses. 

126.  Signs,  etc.,  evidence  that  firearms 

are  kept  for  sale. 

127.  Transfer  of  licenses. 

128.  Penalty  for  %nolation  of  license  or 

selling,  etc.,  without  license. 

129.  Penalty  for  giving  false  name,  etc. 
129A.  Ownership,  etc.,  by  aliens  regulated. 

Penalty. 

130.  Penalty  for  selling,  etc.,  firearms  to 

minor  or  alien. 

131.  License  to  carry  pistol,  etc.     Pen- 

alty. 
131A.  Permits   to   purchase,   etc.,    pistol, 

etc.     Penalty. 
131B.  Penalty  for  loan  of  money  on  pistol, 

etc. 
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Sect. 

132. 
133. 
134. 
1.35. 
136. 


137. 
138. 
139. 
140. 
141. 
142. 
143. 
144. 

145. 

146. 
147. 

148. 
149. 
150. 

151. 

152. 
153. 
154. 

155. 

156. 

157. 
158. 

159. 

160. 

161. 

162. 

163. 
164. 

165. 

166. 

167. 


168. 
169. 
170. 

171. 


SMOKE    NOI8ANCE. 

Smoke  nuisance. 

Penults. 

Ohjertions  to  permits. 

Enforcement. 

Penalty. 

DOGS. 
Licenses.     Collars. 
Same  subject. 
Fees. 

Breeder's  license. 

Penalty  for  keeping  unlicensed  dog. 
Keeping  of  bloodhound,  etc. 
Penalty. 
Illegally  kept  dog  to  be  removed  or 

killed. 
Description   of   hydrophobia   to   be 

printed  on  each  license. 
License  valid  throughout  state,  etc. 
Issuing    of   licenses,    disposition    of 

fees,  etc. 
Bond  of  city  clerk. 
Accounts  of  county,  etc.,  clerks. 
Assessors    to     take    list    of    dogs. 

Penalty. 
Dog     officers.     Killing     unlicensed 

dogs. 
Returns  by  dog  officers. 
Warrant  to  dog  officers. 
Mayor,   etc.,   to   certify   to   district 

attorneys  as  to  warrants. 
Liability  of  owner  for  damage   by 

dog. 
Dog    attacking    person    or    certain 

animals  may  be  killed,  when. 
Complaint  as  to  dangerous  dog. 
Dog    proved    dangerous    may    be 

killed. 
Treble  damages  if  dog,  after  notice, 

causes  injury,  etc. 
Protecting   domestic   animals   from 

injury  by  dogs. 
Certain  damages  by  dogs  to  be  paid 

by  the  county.     Appraisal,  etc. 
Reward   for   killing  dog   found   in- 
juring domestic  animals. 
Notice  to  owner  to  kill  such  dog. 
Penalty  for  not  killing  or  confining 

such  dog. 
Appointment  of  persons  to  investi- 
gate damages  by  dogs. 
Person  damaged  to  have  choice  of 

remedy. 
Dogs  may  be  required  to  be  muzzled. 

Killing    unmuzzled    dogs,     when 

authorized. 
Service  of  notice.     Penalty. 
Penalty  on  town  officer. 
Disposition  of  fees,  etc.,  in  Suffolk 

county. 
Owner  of  dog  liable  to  county  for 

damages  paid  by  it. 


Sect. 
172. 

173. 
174. 
175. 


176. 


Disposition  of  unexpended  balance 

of  dog  fund. 
Ordinances  and  by-laws  as  to  dogs. 
Recovery  of  penalties. 
Liability  for  killing,  etc.,  a  licensed 

dog. 

ST.^LLIONS. 

Registration.     Penalty. 


BILLIARD    TABLES    AND    BOWLING    ALLEYS. 

177.  Licenses. 
Penalty. 
Penalty    for    admitting    minors    to 

billiard  rooms,  etc. 
Penalty   for   unlawful   use,   etc.,   of 

bowling  alley. 


178. 
179. 


180. 


THEATRICAL    EXHIBITIONS,    PUBLIC    AMUSE- 
MENTS,   ETC. 

ISl.      Licenses. 

182.  Penalty   for   unlicensed    exhibition. 

Exceptions. 
182A.  Tickets  to  theatres,  etc.,  to  have 
price  printed  on  face.     Penalty. 

183.  Darkened    hall    prohibited    during 

progress  of  public  dances  therein. 
Penalty. 

183A.  Licensing  of  innholders,  etc.,  con- 
ducting certain  amusements  in 
connection  with  their  business 
regulated. 

183B.  Licenses  under  preceding  section 
issued  in  certain  towns  invalid 
unless  approved,  etc.  Fees,  sus- 
pension, etc. 

183C.  Penalty  for  violation  of  §  183 A. 
Report  of  conviction. 

184.  Penalty  for  exhibition  when  liquor 

is  sold. 

185.  Masked  ball  penalized. 

185A.  Resale  of  theatre  tickets,  etc.,  regu- 
lated.    Licenses. 

185B.  Fees  for  licenses. 

1S5C.  Revocation  or  suspension  of  licenses. 

1S5D.  Resale  price  regulated. 

185E.  Rules  and  regulations.  Investiga- 
tions, etc. 

185F.  Penalty. 

185G.  Certain  sections  inappUcable  to 
certain  tickets,  etc. 

SKATING    RINKS,    ETC. 

186.  License. 

187.  Penalty. 

PICNIC   GROVES. 

188.  License. 

189.  Penalty.- 

190.  Peddling  near   picnic   grove   penal- 

ized. 
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Sect. 


STEAMBOATS. 


191.  License. 

192.  Form  of  license. 

193.  Penalty. 


Fee.     Posting. 


BOATING    AND    BATHING. 

194.  License. 

195.  Posting  notices. 

196.  Penalty  for  acting  without  license. 

GENERAL    PROVISIONS. 

197.  Admission    of    children    to    certain 

entertainments    penalized.       Ex- 
ceptions. 


Sect. 
198. 


199. 
200. 
201. 

202. 
203. 
204. 

205. 


young    persons    to 
and    skating    rinks 


Admission    of 

dance    halls 

regulated. 
Posting  copy  of  law. 
Pen  .ally. 
Officers   may   enter   billiard   rooms, 

etc.     Penalty. 
Form,  etc.,  of  certain  licenses. 
Term  of  such  licenses. 
Such   licenses  vahd   only   in   places 

specified. 
Revocation  of  such  licenses. 


Definition. 
1926,  92,  §  1. 

(Further  defi- 
nitions. §§  22. 
33,  50,  96,  121. 


DEFINITION. 

Section  1.     "Licensing  authorities",  as  used  in  this  chapter,  unless  1 

a  contrary  meaning  is  required  by  the  context,  shall  mean  the  boards  2 

in  Boston  and  other  cities  which  by  special  statutes  or  city  charters  3 

have  the  power  to  issue  licenses  for  innholders  or  common  victuallers,  4 

licensing  boards  appointed  under  section  four  of  chapter  one  hundred  5 

and  thirty-eight  in  cities  which  at  the  municipal  election  next  preceding  6 

the  first  day  of  January,  nineteen  hundred  and  twenty-five,  \oted  to  7 

authorize  the  granting  of  licenses  for  the  sale  of  certain  non-intoxicating  8 

beverages  and  also  in  cities  wherein  by  special  statutes  said  boards  are  9 

vested  with  all  the  powers  and  duties  exercised  by  licensing  boards  in  10 

cities  that  vote  to  grant  such  licenses,  the  aldermen  in  all  other  cities  and  1 1 

the  selectmen  in  towns.  12 


Licenses.    Fee. 
Record. 
Penaity. 
C.  L.  79,  §  2. 
1692-3,  9,  §  1. 
1703-4.  ."..5  1. 
1786,  68,  §  1 
1792,  25. 

1832,  166.  §§  4, 
6,  8. 

1833,  122. 
R.  S.  47. 
§5  17,  18, 
1837.  242.  §  2. 
G.  S.  88, 
§§2.21. 
1875,  99.  §  6. 
cl.  5. 

1878,  241.  §  8. 

1879.  38,  §  1. 
P.  S.  102. 

§§  2,  24. 
1885,  83; 
323,  §  2. 
1894,  235;  351 
428,  §4. 


INNHOLDERS   AND   COMMON  VICTUALLERS. 

Section  2.     Licensing  authorities  may  grant  licenses  to  persons  to  be  1 

innholders  or  common  victuallers.     Such  license  shall  not  be  issued  or  be  2 

valid  until  it  has  been  signed  by  a  majority  of  the  aldermen  in  cities  3 

where  the  license  is  to  be  granted  by  the  aldermen,  by  a  majority  of  the  4 

licensing  board  in  other  cities  or  by  the  selectmen  in  towns.    An  alderman,  5 

any  member  of  the  licensing  board  or  a  selectman  may  refuse  to  sign  a  6 

license  for  a  person  who,  in  his  opinion,  has  not  complied  with  this  chap-  7 

ter.     This  section  shall  not  require  the  licensing  authorities  to  grant  S 

either  of  said  licenses  if,  in  their  opinion,  the  public  good  does  not  require  9 

it.     A  fee  of  not  more  than  five  dollars  may  be  charged  for  either  of  said  10 

licenses.     The  licenses  shall  be  recorded  in  the  office  of  the  licensing  11 

authorities.     An  alderman,  member  of  a  licensing  board  or  selectman  12 

who  signs  a  license  granted  contrary  to  this  chapter  shall  be  punished  by  13 

a  fine  of  not  more  than  fifty  dollars.  14 


1895.  343. 

R.  L.  102.  §  2. 

1906,  291.  §  4. 


1910.  383. 
1916.  Sp.  310. 
141  Mass.  23. 


221  Mass.  395. 
225  Mass.  104. 
3  Op.  A.  G.  276. 


Form  of 
innholders* 
licenses. 
1915.  180.  §  5. 
1918,  259,  §  2. 


Contents  of 
license  of  an 
innholder  or 


Section  3.     All  innholders'  licenses  shall  be  ex-pressed  to  be  subject  1 

to  sections  twenty-two  to  thirty-two,  inclusive,  of  this  chapter  and  sec-  2 

tions  twenty-five  to  twenty-seven,  inclusive,  of  chapter  two  hundred  and  3 

seventy-two.  4 

Section  4.     Every  license  of  an  innholder  or  common  victualler  shall  1 

specify  the  street  and  number,  if  any.  of  the  building  where  the  business  2 
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3  is  to  be  carried  on  or  give  some  other  particular  description  thereof,  and  vi'^u^uer. 

4  the  license  shall  not  protect  a  licensee  who  carries  on  his  business  in  c"l"83,  §  is. 

5  anv  other  place.     Such  licenses  shall  expire  on  April  thirtieth  of  each  \i^i'i-J-X^- 

*  1  I  1  1       1  •  4  *1  I  IV  -^  T  1700,  oo,    s  J. 

6  year;  but  tliey  may  be  granted  during  April,  to  take  eliect  on  May  nrst  i832,  lee, 

7  following. 

R.  .S.  47,  §§  17,  19.  1879.  .38,  §2.  R.  L.  102,  §§  3,  4. 

G.  S.  88,  §§  2,  3.  P.  S.  102,  §§  3,  4.  201  Mass.  204. 

1878,  241,  §  9.  1890,  73. 

1  Section  .5.     Every  innholder  and  every  common  victualler  shall  at  innhoiders, 

2  all  times  be  j)rovidcd  with  suitable  food  for  strangers  and  travelers,  suitable  ac- 

3  Every  innholder  shall  also  have  upon  his  premises  suitable  rooms,  with  for"traveters°^ 

4  beds  and  bedding,  for  the  lodging  of  his  guests. 

C.  L.  82.  §  10.  R.  S.  47.  §  5.  R.  L.  102,  §  5. 

1698,  10,  §  1.  G.  S.  88,  §  8.  1931.  42B,  §  35. 

1780.  OS,  §  3.  1878,  241,  5§  1,  2.  221  Mass.  70. 

1832,  100,  §  10.  P.  S.  102,  §§  5,  6. 

1  Section  G.     An  innholder's  or  common  victualler's  license  shall  not  ^("""j'^Y" 

2  be  granted  unless  at  the  time  of  making  application  therefor  the  applicant  license. 

3  has  upon  his  premises  the  necessary  implements  and  facilities  for  cooking,  §§3.'4. 

4  preparing  and  serving  food  for  strangers  and  travelers;   and,  if  he  is  an  ^ii.s.  ' 

')  applicant  for  an  innholder's  license,  also  has  the  rooms,  beds  and  bedding  J93V,  Itl]  |  le. 

6  required  by  law. 

201  Maae.  204.  221  Mass.  70. 

1  Section  7.     An  innholder  who,  upon  request,  refuses  to  receive  and  ^"f^'ngto' 

2  make  suitable  provision  for  a  stranger  or  traveler  shall  be  punished  by  a  [^^^J^l^ 

3  fine  of  not  more  than  fifty  dollars. 

C.  L.  82,  §  10.  R.S.  47.  §8.  P.  S.  102,  §9. 

1710-11,  11,  §4.  G.  S.  88,  §9.  R.  L.  102,  §7. 

1780,  68,  §  3.  1878,  241,  §  5.  1931,  426,  §  37. 
1832,  106,  §  10. 

1  Section  8.     A  common  victualler  who,  upon  request,  on  any  day  but  Penalty  for 

2  Sunday,  refuses  to  supply  food  to  a  stranger  or  traveler  shall  be  punished  to  traveler. 

3  by  a  fine  of  not  more  than  fifty  dollars. 

1878,  241,  §6.  P.  S.  102,  §10.  R.  L.  102,  §  8.  221  Mass.  70. 

1  Section  9.     If,  in  the  opinion  of  the  licensing  authorities,  a  licensee  Revocation. 

2  as  an  innholder  or  a  common  victualler  ceases  to  be  engaged  in  the  business  et^ronice'nse. 

3  he  is  licensed  to  pursue,  or  fails  to  maintain  upon  his  premises  the  im-  Issl;  loe.S^io 

4  plements  and  facilities  required  by  this  chapter,  they  shall  immediately  J|37|4'2^f3 

5  revoke  his  license.     If  a  licensee  at  anv  time  conducts  his  licensed  busi-  p„,?  ?*•,  ^9. 
(5  ness  m  an  improper  manner,  the  licensing  authorities,  after  notice  to  the  55  s,  7. 

7  licensee  and  reasonable  opportunity  for  a  hearing,  may  upon  satisfactory  §§9!  11.' 
<S  proof  thereof  suspend  or  revoke  his  license.     An  innholder  who  violates  §§7-9,  2"d. 
9  section  seven  or  a  common  victualler  who  violates  section  eight  shall  Jgjg.'gg; 

10  forfeit  his  license.     A  licensee  who  is  convicted  a  second  time  of  the  '*^  ^^^-  ''°- 

11  violation  of  any  of  the  provisions  of  sections  si.x  to  eighteen,  inclusive, 

12  shall  forfeit  his  license. 

1  Section  10.     An  innholder  shall  not  be  liable  for  losses  sustained  by  Liability  of 

2  a  guest  except  of  wearing  apparel,  articles  worn  or  carried  on  the  person,  io?s  of  "  ^"^ 

3  personal  baggage  and  money  necessary  for  traveling  expenses  and  per-  is53"4'o6.  §  1. 

4  sonal  use,  nor  shall  such  guest  recover  of  an  innholder  more  than  five  fsvoH's^s"!' 

5  hundred  dollars  as  damages  for  any  such  loss;   but  an  innholder  shall  be  Fglj'jlo^'^- 

6  liable  in  damages  to  an  amount  not  exceeding  three  thousand  dollars  for  1897!  305! 
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9  Hck.  2S0. 
7Cush.  417. 
140  Mass.  123 
244  Mass.  340 


R.  L.  102.  §  10.  the  loss  of  money,  jewels  and  ornaments  of  a  guest  specially  deposited  for  7 

1924,12.          ^^^^  keeping,  or  offered  to  be  so  deposited,  with  such  innholder,  person  8 

in  charge  at  the  office  of  the  inn,  or  other  agent  of  such  innholder  au-  9 

thorized  to  receive  such  deposit.     This  section  shall  not  affect  the  inn-  10 

holder's  liability  under  any  special  contract  for  other  property  deposited  11 

with  him  for  safe  keeping  after  being  fully  informed  of  its  nature  and  12 

value,  nor  increase  his  liability  in  case  of  loss  by  fire  or  overwhelming  13 

force  beyond  that  specified  in  the  following  section.  14 


k.i''b''fi/e°'^  Section  11.     In  case  of  loss  by  fire  or  overwhelming  force,  innholders  1 

1833  40.5  §  2     ^^^'^  ^^  answerable  to  their  guests  only  for  ordinary  and  reasonable  care  2 

G.Vssi'Mi;    in  the  custody  of  their  baggage  or  other  property.  3 

P.S.  102,  §15.  R.  L.  102,  §11. 


Penalty  for 
fraudulently 
procuring 
entertainment 
at  or  removing 
baggage  from 
inn  or  board- 
ing house. 
1870,  3.38,  §  2. 
P.  S.  102,  §  13. 

1883,  187,  §  1. 

1884.  169. 

R.  L.  102,  §  12. 
1931.  374. 


Section  12.  Whoever  puts  up  at  an  inn  or  boarding  house  and, 
without  having  an  express  agreement  for  credit,  procures  food,  enter- 
tainment or  accommodation  without  paying  therefor,  and  with  intent 
to  cheat  or  defraud  the  owner  or  keeper  thereof;  or,  with  such  intent, 
obtains  credit  at  an  inn  or  boarding  house  for  such  food,  entertainment 
or  accommodation  by  means  of  any  false  show  of  baggage  or  effects 
brought  thereto;  or,  with  such  intent,  removes  or  causes  to  be  removed 
any  baggage  or  effects  from  an  inn  or  boarding  house  while  a  lien  exists 
thereon  for  the  proper  charges  due  from  him  for  fare  and  board  furnished 
therein,  shall  be  punished  by  a  fine  of  not  more  than  two  hundred  dollars  10 
or  by  imprisonment  for  not  more  than  one  year.  1 1 


Cop.yojcer^tain      SECTION  13.     lunholdcrs  shall  post  a  printed  copy  of  this  and  the  1 

posted  three  preceding  sections  in  a  conspicuous  place  in  each  room  of  their  inns.  2 

1883;  i87j  §  2.'    Boarding  house  keepers  shall  post  a  copy  of  the  preceding  section  in  a  3 

§§  12,  is"         conspicuous  place  in  each  room  of  their  boarding  houses.  4 


Disposition  of  SECTION  14.  An  innholder,  after  retaining  for  six  months  from  the 
session  of  inn-  time  of  departure  of  a  guest  from  his  inn  any  trunks,  bags,  valises,  parcels, 
i893"4i9,  §  1.  clothing,  goods  or  other  personal  property  of  a  guest  which  has  been  aban- 
R.^L.  102,  §  14.  doned  by  such  guest,  or  which  such  innholder  retains  by  virtue  of  his 
lien  thereon  for  the  unpaid  board,  lodging  and  other  charges  of  such 
guest,  may  sell  the  same  by  public  auction  upon  the  premises  of  the  inn, 
notice  of  the  time  and  place  of  sale  first  being  posted  in  a  conspicuous 
place  in  the  office  of  the  inn  for  four  weeks  prior  to  the  date  of  such  sale, 
and  published  once  in  each  of  three  successive  weeks  in  a  newspaper,  if 
any,  published  in  the  towTi  where  the  inn  is  situated;  otherwise,  in  a  10 
newspaper  published  in  the  county  where  the  inn  is  situated,  the  first  11 
publication  of  such  notice  to  be  not  less  than  twenty-one  days  before  12 
the  day  of  sale.  A  copy  of  such  notice  shall  be  sent  by  registered  mail  13 
addressed  to  said  guest  at  the  residence  given  by  him  in  the  register  of  14 
such  inn.  Such  notice  shall  contain  a  descriptive  list  of  all  such  property  15 
and  of  all  such  specific  marks  as  may  serve  to  identify  such  property,  16 
and  the  name  of  the  guest  so  far  as  known  to  such  innholder.  17 


°oce°ed5of°'  ■  Section  15.  The  proceeds  of  such  sale,  after  deducting  reasonable  1 
^mih^iw  2  charges  and  expenses  incurred  in  the  storage  and  sale  of  such  property,  2 
R.  L.  102'.  §  15.  shall  be  applied  to  the  discharge  of  the  lien  of  such  innholder  thereon    3 
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4  for  the  board,  lodging  and  other  charges  of  such  guest,  and  any  proceeds 

5  remaining  thereafter  shall  be  paid  to  the  connnonwealth. 

1  Section'  16.     If,  witiiin  three  years  after  such  sale,  the  owner  of  any  Balance  of 

2  such  property  claims  it  and  proves  his  ownership  thereof,  the  .said  pro-  t'o°be  pa'id  to^  * 

3  ceeds,  after  deducting  all  reasonable  charges  and  expenses,  shall  be  paid  isiSls^iig.  §  3. 

4  over  to  him  by  the  state  treasurer.  '*  ^  "*^'  *  "J 

1  Section  17.     An  innholder  against  whom  a  claim  is  made  for  loss  Negligence 

2  sustained  by  a  guest  may  show  that  such  loss  is  attributable  to  the  defame"' 

3  negligence  of  the  guest  or  to  his  failure  to  comply  with  the  regulations  of  as.'s8.'''§\2.' 

4  the  inn,  if  they  are  reasonable  and  proper  and  are  shown  to  have  been  r.  l/ioIW?. 

5  duly  brought  to  the  notice  of  the  guest  by  the  innholder. 

140  Mass.  123.  145  Mass.  186.  262  Mass.  41. 

1  Section  IS.     Every  innholder  and  common  victualler  shall  at  all  times -sign.?. 

2  have  a  board  or  sign  affi.xed  to  his  house,  shop,  cellar  or  store,  or  in  a  c^T.Vg',  §2. 

3  conspicuous  place  near  the  same,  with  his  name  legibly  inscribed  thereon  1832!  leo.S^io. 

4  in  large  letters  and  the  business  for  which  he  is  licensed  inscribed  thereon,  q  ^  |g;  |  \^ 

5  and  upon  neglect  thereof  shall  forfeit  twenty  dollars. 

p.  S.  102,  §  17.  R.  L.  102,  §  18. 

1  Section  19.     The  state  secretary  shall  cause  a  condensed  summary  of  fa1,™'{'o'he°' 

2  all  laws  relative  to  innholders  and  common  victuallers  to  be  printed,  and  fu'-nished 

licensees 

3  shall  supply  copies  thereof  to  licensing  authorities,  who  shall  at  the  time  i837, 242,  §  5. 

4  of  granting  each  license  provide  the  licensee  with  a  copy  of  such  summary,  p.  s.  102.  §  25, 

R.  L.  102.  §  22. 

1  Section  20.     Whoever  assumes  to  be  an  innholder  or  common  vict-  Penalty  on  un- 

2  ualler  without  being  licensed  as  such  under  this  chapter  shall  forfeit  one  holder,  etc. 

3  hundred  dollars. 

C.  L.  79,  §  2;  84,  §  3.  1832,  166,  §§  1,3.  P.  S.  102,  §  1. 

1786,  68,  §  1.  R.  S.  47,  §  1.  R   L.  102,  §  1. 

1830,136,55  1,2.  G.  S.  88,  5  1.  101  Mass.  214. 

1  Section  21.     Whoever  is  convicted  a  third  tipie  of  a  violation  of  any  Additional 

2  provision  of  the  preceding  sections,  except  those  contained  in  sections  SnTilmi 

3  seven  and  eight,  shall,  in  addition  to  the  penalties  before  provided,  be  c"i."82!°§9. 

4  punished  by  imprisonment  for  not  more  than  three  months.  i^*'''  ^^-  5  s- 

1832,165.5  15.  1837,242.5  4.  P.  S.  102,  5  20. 

R.  S.  47,  5  29.  G.  S.  88,  §  17.  R.  L.  102,  §  21. 


S.\LE   OF   CERT.\IN   NON-INTOXICATING   BEVERAGES. 

1  Section  21A.     Cities  and  towns  may  provide  by  ordinance  or  by-law  Non-intoxi- 

2  for  the  licensing  of  persons  to  keep  open  their  places  of  business  for  the  3gcs"%g"iltion 

3  retail  sale  of  beverages  derived  wholly  or  in  part  from  cereals  or  sub-  authorized. 

4  stitutes  therefor  and  containing  less  than  one  half  of  one  per  cent  of  '^-^'  ^^'^■ 

5  alcohol,  unfermented  grape  juice,  ginger  ale,  root  beer,  sarsaparilla,  pop, 

6  artificial   mineral   waters,   carbonated  waters  or  beverages,   and  other 

7  so-called  soft  drinks,  and  may  fix  the  fee  for  said  licenses  within  the 
S  limit  hereinafter  provided,  except  that  in  cities  having  licensing  boards 
9  the  authority  to  provide  for  the  licensing  of  such  persons  and  the  fixing 

10  of  fees  therefor  shall  be  vested  in  said  licensing  boards. 
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Licenses. 

Term,  fees,  etc. 
1922,  392. 


Section  21B.     Licenses  granted  as  aforesaid  shall  specify  the  street  1 

or  place  and  the  number  if  there  be  any,  and  if  there  is  no  number,  then  2 

the  location  of  the  place  of  business  in  which  the  license  is  to  be  exer-  3 

cised,  and  the  license  shall  not  be  valid  in  any  other  place.     Licenses  4 

so  issued  shall  e.xpire  on  April  thirtieth  of  each  year.     The  fee  for  a  5 

license  shall  not  be  more  than  one  dollar,  and  the  license  may  be  sus-  6 

pended  or  revoked  at  any  time  after  a  hearing  by  the  authorities  grant-  7 

ing  the  same.  8 


Penalty. 
Exception. 
1922,  392. 


Section  21C.  Whoever  not  being  licensed  as  aforesaid  keeps  open 
his  place  of  business  for  the  retail  sale  of  any  such  beverage  shall  be 
punished  by  a  fine  of  not  more  than  fifty  dollars.  This  section  shall 
not  apply  to  persons  who  keep  open  their  places  of  business  on  Sunday 
for  the  sale  of  soda  water,  if  they  are  licensed  under  section  seven  of 
chapter  one  hundred  and  thirty-six. 


Three  preced- 
ing sections 
inapplicable 
to  certain 
persons. 
1922,  392. 


Section  21  D.  The  provisions  of  the  three  preceding  sections  shall 
not  apply  to  innholders,  common  victuallers,  druggists,  nor  to  dealers 
whose  principal  business  is  the  sale  of  groceries  and  meats  or  either  of 
said  products,  nor  to  the  sale  of  any  or  all  of  such  beverages  when  sold 
not  to  be  drunk  on  the  premises. 


Definition. 
1918,  259,  §  1. 


LODGING  HOUSES. 

Section  22.  "Lodging  house",  as  used  in  sections  twenty-two  to 
thirty-one,  inclusive,  shall  mean  a  house  where  lodgings  are  let  to  five 
or  more  persons  not  within  the  second  degree  of  kindred  to  the  person 
conducting  it,  and  shall  not  include  dormitories  of  charitable,  educational 
or  philanthropic  institutions. 


Licenses. 
Term,  fee,  etc. 
1918,  259, 
§§2,9. 
1921,  59. 


Section  2.3.     Licensing  authorities  may  grant  licenses  for  lodging  1 

houses  which  shall  be  for  the  period  provided  in  section  four,  and  shall  2 

charge  for  each  license  such  fee,  not  exceeding  two  dollars,  as  the  city  3 

council  or  selectmen  may  establish,  otherwise  the  same  shall  be  granted  4 

without  charge.     Said  authorities  shall  enforce  sections  twenty-four  to  5 

thirty-one,  inclusive,  and  shall  prosecute  all  violations  thereof.  6 


Penalty  on 

unlicensed 

lodging  house 

keeper. 

1918,  259,  §  8. 


Section  24.     Whoever  conducts  a  lodging  house  without  a  license  1 

shall  be  punished  by  a  fine  of  not  less  than  one  hundred  nor  more  than  2 

five  hundred  dollars  or  by  imprisonment  for  not  more  than  three  months,  3 

or  both.  4 


Inspection. 
1918,  259,  §  3. 


Section  2.5.  Premises  occupied,  used  or  controlled  by  a  licensee 
under  sections  twenty-two  to  thirty-one,  inclusive,  or  under  an  innholder's 
license  shall  be  subject  to  inspection  by  the  licensing  authorities  and  their 
authorized  agents,  and  by  the  police  on  request  from  the  licensing 
authorities. 


Penalty  for 

permitting 

immoral 

conduct. 

Evidence, 

effect. 

1918,  259, 

§§4,8. 


Section  26.     Whoever,  being  licensed  as  a  lodging  house  keeper  under  1 

sections  twenty-two  to  thirty-one,  inclusive,  or  as  an  innholder,  or  being  2 

in  actual  charge,  management  or  control  of  the  premises  for  which  the  3 

license  is  issued,  knowingly  permits  the  premises  under  his  control  to  be  4 

used  for  the  purpose  of  immoral  solicitation,  immoral  bargaining  or  5 
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6  immoral  conduct  shall  l)e  piiiiishcd  hy  a  fine  of  not  less  than  five  Inin- 

7  (ircfl  nor  more  than  one  thousand  dollars  or  hy  imprisonment  for  not 

8  less  than  six  inontlis  nor  more  than  one  year,  or  both.     E\idence  that  a 

9  room  in  a  hotel  or  lodging  house  was  not  actually  used  for  immoral  con- 

10  duet  shall  not  prevent  a  conviction  under  this  section  of  a  person  in 

11  actual  charge,  control  or  management  of  the  premises  who  permits  the 

12  occupation  of  such  a  room  knowing  or  having  good  reason  to  know  tliat 
1.3  the  parties  occupying  such  a  room  intended  to  use  it  for  immoral  sohci- 

14  tation,  immoral  bargaining  or  immoral  conduct.     If  it  is  required  that 

15  registers  be  kept,  as  provided  in  sections  twenty-seven  and  twenty-eight, 

16  evidence  tliat  the  person  in  actual  cliarge,  control  or  management  of 

17  the  premises  has  knowingly  permitted  the  occupation  of  a  private  room 

18  of  less  than  four  hundred  square  feet  floor  area,  containing  a  bed  or 

19  couch,  by  the  same  woman  on  different  occasions  within  a  period  of 

20  thirty  days  with  different  men,  or  by  the  same  man  on  different  occasions 

21  within  a  j)eriod  of  thirty  days  with  different  women,  shall  be  prima  facie 

22  evidence  of  a  violation  of  this  section. 

1  Sf.ction  27.     Every  innholder,  and  every  lodging  house  keeper  re-  Register. 

2  quired  so  to  do  under  section  twenty-eight,  shall  keep  or  cause  to  be  r9r8,'259, 

3  kept,  in  permanent  form,  a  register  in  which  shall  be  recorded  the  true  lls^Mass.  499. 

4  name  or  name  in  ordinary  use  and  the  residence  of  every  person  engaging 

5  or  occupying  a  private  room  averaging  less  than  four  hundred  sc|uare 

6  feet  floor  area,  excepting  a  private  dining  room  not  containing  a  bed  or 

7  couch,  or  opening  into  a  room  containing  a  bed  or  couch,  for  anj-  period 
S  of  the  day  or  night  in  any  part  of  the  premises  controlled  by  the  licensee, 
9  together  with  a  true  and  accurate  record  of  the  room  assigned  to  such 

10  person  and  of  the  day  and  hour  when  such  room  is  assigned.     The  entry 

11  of  the  names  of  the  person  engaging  a  room  and  of  the  occupants  of  said 

12  room  shall  be  made  by  said  person  engaging  said  room  or  by  an  occupant 
V.i  thereof.     Until  the  entry  of  such  name  and  the  record  of  the  room  has 

14  been  made,  such  person  shall  not  be  allowed  to  occupy  privately  any 

15  room  upon  the  licensed  premises.     Such  register  shall  be  retained  by  the 

16  holder  of  the  license  for  a  period  of  at  least  one  year  after  the  date  of  the 

17  last  entry  therein,  and  shall  be  open  to  the  inspection  of  the  licensing 

18  authorities,  their  agents  and   the  police.     Whoever  violates  any  pro- 

19  vision  of  this  section  shall  be  punished  by  a  fine  of  not  less  than  one 

20  hundred  nor  more  than  five  hundred  dollars  or  by  imprisonment  for  not 

21  more  than  three  months,  or  both. 

1  Section  28.     Every  person  conducting  a  lodging  house  shall  within  Order  to  keep 

2  twenty-four  hours  after  he  is  ordered  to  da  so  by  the  licensing  authorities  mL'^g,  §  7. 

3  keep  a  register.     The  said  authorities  may  issue  such  order  at  any  time, 

4  and  sliall  do  so  upon  receipt  of  an  affidavit  of  a  commissioned  officer  of 

5  the  United  States  army  or  navy  or  a  police  officer  stating  that  the  affiant 

6  knows  or  believes  such  lodging  house  is  being  used  for  immoral  solicita- 

7  tion,  immoral  bargaining  or  immoral  conduct. 

1  Section  29.     No  person  shall  write  or  cause  to  be  written,  or  if  in  Penalty  for 

2  charge  of  a  register  knowingly  permit  to  be  written,  in  any  register  in  refeste^^tc" 

3  any  lodging  house  or  hotel  any  other  or  different  name  or  designation  239^^88!  Iss. 

4  than  the  true  name  or  name  in  ordinary  use  of  the  person  registering  or 

5  causing  himself  to  be  registered  therein.     No  person  occupying  such 
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room  shall  fail  to  register  or  fail  to  cause  himself  to  be  registered.  Who-  6 
ever  violates  any  provision  of  this  section  shall  be  punished  by  a  fine  of  7 
not  less  than  ten  nor  more  than  twenty-five  dollars.  8 


Revocation, 
etc.,  of 
licenses. 
1918,  259,  5  9. 


Section  30.     A  license  issued  under  sections  twenty-two  to  thirty-  1 

one,  inclusive,  or  an  innholder's  license,  shall  be  revoked  if  at  any  time  2 

the  licensing  authorities  are  satisfied  that  the  licensee  is  unfit  to  hold  3 

the  license.     They  may  suspend  and  make  inoperative,  for  such  period  4 

of  time  as  they  may  deem  proper,  the  licenses  mentioned  herein  for  any  5 

cause  deemed  satisfactory  to  them.     The  revocation  and  suspension  shall  6 

not  be  made  until  after  investigation  and  a  hearing,  or  after  giving  the  7 

licensee  an  opportunity  to  be  heard ;  notice  of  the  hearing  shall  be  left  at  8 

the  premises  of  the  licensee  not  less  than  three  days  before  the  time  9 

therefor.  10 


Posting  of  Section  31.    All  innholders,  and  all  lodging  house  keepers  who  have 

1918, 259, 5 10.  been  ordered  to  keep  a  register,  shall  post  in  a  conspicuous  place  near  the 
register  a  notice,  to  be  furnished  by  the  licensing  authorities,  containing 
the  provisions  of  sections  twenty-seven  and  twenty-nine  relating  to  the 
entry  of  names  and  residences  in  the  register,  together  with  the  penalty 
provided  for  their  violation. 


Record  of             SECTION  32.    The  clcrk  of  a  court  where  anv  person  is  convicted  of  a  1 

conviction  to  .  .    .  ^  .  ^     ^        ,  .  ... 

be  sent  to         Violation  of  any  provision  oi  sections  twenty-two  to  thirty-one,  inclusive,  2 

authorities.        shall  forthwith  scud  a  copy  of  the  record  of  the  conviction  to  the  licensing  3 

■  authorities  in  the  town  where  the  offence  occurred.  4 


Definition. 
Cubicles 
forbidden. 
1894.  414.  §  1. 
1904,  242, 
§§  l.S. 
1911,  129. 
1915,  160,  §  1. 


PUBLIC   LODGING   HOUSES. 

Section  33.     In  cities  of  over  fifty  thousand  inhabitants  every  build-  1 

ing  not  licensed  as  an  inn,  in  which  ten  or  more  persons  are  lodged  free  2 

or  for  a  charge  of  twenty-five  cents  or  less  for  each  person  for  a  day  3 

of  twenty-four  hours,  or  for  any  part  thereof,  shall  be  deemed  a  public  4 

lodging  house  within  the  meaning  of  sections  thirty-four  to  forty,  in-  5 

elusive.     No  building  or  part  thereof  erected,  altered  or  converted  to  6 

be  used  as  such  a  public  lodging  house  shall  have  the  sleeping  compart-  7 

ments  arranged  on  the  cubicle  plan.  8 


Licenses. 
Term,  revo- 
cation, etc, 
1894,  414, 
§§  2,  7. 
1904,  242, 
§§  2,  7,  8. 


Section  34.  The  officer  or  board  ha^'ing  charge  of  the  police  in  any  1 
such  city  may  license  persons  to  keep  public  lodging  houses  therein,  and  2 
shall  immediately  revoke  such  license  if  the  licensee  violates  any  pro-  3 
vision  of  sections  thirty-five  to  thirty-eight,  inclusive.  No  fee  shall  be  4 
charged  for  such  license,  and,  subject  to  section  forty-nine  of  chapter  5 
one  hundred  and  forty-three  when  applicable,  it  shall  expire  on  the  6 
thirtieth  day  of  April  next  after  the  granting  of  the  same.  Every  such  7 
license  sliall  specify  the  street  and  number,  if  any,  of  the  building  where  8 
the  business  is  to  be  carried  on  or  give  some  other  particular  description  9 
thereof,  and  the  license  shall  not  protect  a  licensee  who  carries  on  his  10 
business  in  any  other  place.  11 


Inspection  of 
means  of 
escape  from 
fire  as  pre- 
requisite. 


Section  35.  No  such  license  shall  be  granted  in  any  such  city  until  1 
the  inspector  of  buildings  thereof,  or  the  other  officer  or  board  having  2 
authority  to  administer  the  laws  and  ordinances  in  regard  to  the  con-    3 
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4  struction  of  buildings  therein,  has  certified  that  the  buiidini;,  if  it  has  1894,414,53. 

5  eight  or  more  rooms  or  ten  or  more  persons  are  accommodated  above  iss.'s. "' 

6  the  second  story,  complies  with  the  requirements  of  chapter  one  hundred  ^^''''  ''^'^'  ^  ^°' 

7  and  forty-three,  and  in  other  cases  is  provided  with  sufficient  means  of  lP«°a'ty' 5 *oi 

8  escape  in  case  of  fire,  and  that  suitable  ap[)iiances  are  provided  for  ex- 

9  tinguishing  fires  and  for  giving  alarm  to  the  inmates  in  ease  of  fire;  and 

10  such  officer  or  board  may  from  time  to  time  rerjuire  such  alterations  to 

11  be  made  or  such  additional  appliances  to  be  provided  as  may  in  his  or 

12  its  judgment  be  necessary  for  the  protection  of  life  and  property  in  case 

13  of  fire. 

1  Section  36.     No  such  license  shall  be  granted  in  any  such  city  until  [."^^j"'*^™  ^^ 

2  the  board  of  health  thereof  has  certified  that  the  building  is  provided  ''™"''  »=. 

3  with  a  sufficient  number  of  water  closets  and  urinals  and  with  good  and  is94,4i4,  §4. 

4  suflScient  means  of  ventilation;    and  the  said  board  may  from  time  to  SM.'s. "' 

5  time  require  the  licensee  thoroughly  to  cleanse  and  disinfect  all  parts  of  iPenaity.  §  40.1 

6  said  building  and  the  furniture  therein  to  the  satisfaction  of  such  board. 

1  Section  37.     In  every  public  lodging  house  a  register  shall  be  kept  fg^g^^'^f^     5 

2  in  which  shall  be  entered  the  name  and  address  of  each  lodger,  together  iso*!  242] 

3  with  the  time  of  his  arrival  and  departure,  and  such  register  shall  at  all  rp^^'^,, .  .^g, 

4  times  be  open  to  the  inspection  of  the  police. 

1  Section  38.     The  keeper  of  every  public  lodging  house  shall  at  all  purpfJrot 

2  times,  when  so  required  by  any  officer  of  the  building  department,  of  the  '"g9''/''4\°4"  .  g 

3  health  department,  or  of  the  police  department,  give  him  free  access  to  i^oi.  242! 

4  said  house  or  any  part  thereof. 

[Penalty,  §  40.1 

1  Section  39.     Whoever  keeps  or  holds  himself  out  as  keeping  a  public  Penalty  for 

2  lodging  house  without  being  duly  licensed  as  hereinbefore  provided,  and  kfdging  hoiSe" 

3  whoever  is  concerned  or  financially  interested  in  any  public  lodging  house,  u"en°e.' " 

4  the  keeper  of  which  is  not  so  licensed,  shall  be  punished  by  a  fine  of  not  {Hf  Jlf  ^  ^• 

5  more  than  one  hundred  dollars.  §§7.'8- 

1  Section  40.     Any  keeper  of  a  public  lodging  house  who  violates  any  Penalty. 

2  provision  of  sections  thirty-five  to  thirty-eight,  inclusive,  shall  be  punished  'got  242',  ^  ^' 

3  by  a  fine  of  one  hundred  dollars.  *^  ^'  ®- 

INTELLIGENCE   OFFICES. 

1  Section  41.     Whoever,   without   a   license   therefor,  establishes  or  Penalty  for 

2  keeps  an  intelligence  office  for  the  purpose  of  obtaining  or  giving  infor-  unKLd 

3  mation   concerning  places  of  employment   for  domestics,   servants  or  office'*™"*' 

4  other  laborers,  or  for  procuring  or  giving  information  concerning  such  G*|'|g°5y; 

5  persons  for  or  to  employers,  or  for  procuring  or  giving  information  con-  p®\?'foo-5  26 
G  cerning  employment  in  business,  shall  be  punished  by  a  fine  of  ten  R  l-  102,  §  23. 

7  dollars  for  each  day  such  office  is  so  kept. 

1  Section  42.    The  licensing  board  in  Boston,  the  license  commission  Licenses. 

2  in  Lowell,  the  aldermen  in  other  cities  and  the  selectmen  in  towns,  may,  a''l.'l8°'§  24.' 

3  for  the  purposes  mentioned  in  the  preceding  section,  grant  licenses  to  If'f.'o.*'^' 

4  suitable  persons,  subject  to  sections  two  hundred  and  two  to  two  hun-  p*f'i^2,U'7- 

5  dred  and  five,  inclusive,  and  may  revoke  them  at  pleasure.  R-  l-  102. 5  24. 

1902,  187,  §  5.  1906,  291,  §  4.  1911,  645. 
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^cefve  money  SECTION  43.  The  keeper  of  an  intelligence  office  shall  not  receive  or 
menfis  fI£-°^'  ^"^^^P^  ^"y  money  from  a  person  seeking  employment  through  the 
nished.  agcncv  of  such  office,   unless  employment  of  the   kind   demanded   is 

1894.  ISO.  §  1-      J  ■    ,       ,  ^     ' 

R.  L.  102,  §  25.  lurnished. 

247  Mass.  589. 


Money  to  be 
refunded  in 
certain  cases. 
1894.  ISO,  §  2. 
R.  L.  102.  §  26. 
247  Mass.  589. 


Section  44.    If  a  person  who  receives  emplojTnent  through  the  agency  1 

of  an  intelligence  office  is  discharged  by  his  employer  within  ten  days  2 

after  the  time  of  entering  upon  such  employment,  and  such  discharge  3 

is  not  caused  by  iiis  inability,  incompetence,  refusal  to  perform   the  4 

work  required  or  other  fault,  the  keeper  of  such  intelligence  office  shall  5 

on  demand  refund  to  him  five  sixths  of  the  amount  paid  to  such  keeper  6 

by  the  employer  on  account  of  such  employment.  7 


Statutes  to  be 
printed  on 
licenses. 
Posting. 
1894.  180,  §  3. 
R.  L.  102.  §  27. 


Section  4.5.    City  and  town  officers  who  are  charged  with  the  duty  1 

of  granting  licenses  to  keepers  of  intelligence  offices  sliall  cause  sections  2 

forty-three  to  fort.y-six,  inclusive,  to  be  printed  on  every  such  license.  3 

They  shall  al.so  cause  to  be  prepared  and  shall  furnish  to  each  keeper  of  4 

a  licensed  intelligence  office  copies  of  said  sections,  printed  upon  card-  5 

board  in  type  of  a  size  not  smaller  than  pica,  and  each  licensee  shall  con-  6 

spicuously  post  three  of  said  printed  copies  in  each  room  occupied  by  7 

him  for  the  purpose  of  such  intelligence  office.  8 


Penalty. 
1894,  180,  §  4. 
R.  L.  102,  §  28. 
1920,  216. 
189  Mass.  70. 


Section  46.  If  a  keeper  of  an  intelligence  office  violates  any  provi- 
sion of  the  three  preceding  sections,  his  license  may  be  suspended  or 
revoked  by  the  licensing  authorities  mentioned  in  section  forty-two  and 
he  shall  be  punished  by  a  fine  of  not  less  than  twenty-five  nor  more  than 
fifty  dollars. 


Licenses  for 
cotTee  houses, 
etc.     Fee, 
term,  etc. 
Penalty. 
1917.  23, 
§§1,2. 


miscellaneous  provisions. 

Section  47.     No  coffee  house,  so  called,  or  tea  house  or  place  of  1 

resort  for  refreshment  where  the  principal  business  is  or  purports  to  be  2 

the  sale  of  cofiFee  or  tea  as  a  beverage  shall  be  maintained  in  any  town  3 

which  accepts  this  section,  or  has  accepted  corresponding  provisions  of  4 

earlier  laws,  by  a  vote  of  a  city  council  or  by  vote  of  a  town  at  a  town  5 

meeting,  until  a  license  therefor  has  been  granted  by  the  licensing  6 

authorities.    The  fee  for  the  license  shall  be  five  dollars  or  such  other  7 

sum  as  shall  be  fixed  from  time  to  time  by  the  city  council  or  selectmen.  8 

Licenses  issued  hereunder  shall  expire  on  May  first  following  the  date  9 

of  issue,  and  may  be  revoked  at  any  time  by  the  licensing  authorities.  10 

Whoever  violates  this  section  shall  be  punished  by  a  fine  of  not  more  11 

than  one  hundred  dollars.  12 


Penalty  for  SECTION  48.    Whoever  directly  or  indirectly  accepts  or  receives  any     1 

gratuity  given    gratuity  gi\'en  to  his  employee  for  the  checking  of  clothing  shall  be     2 
1918, 149,  §  1.    punished  by  a  fine  of  not  less  than  fifty  dollars.  3 


Licenses  for 
lunch  carts. 
1908,  300.  §  1. 
197  Mass.  199. 


Section  49.    The  street  commissioners  and  the  police  commissioner  1 

of  Boston,  the  aldermen  of  any  other  city,  or  the  selectmen  of  any  town  2 

may,  if  in  tiieir  opinion  public  convenience  so  requires,  license  any  repu-  3 

table  person,  upon  the  payment  of  an  annual  license  fee  of  not  less  than  4 

fift\'  dollars,  to  maintain  a  vehicle  for  the  sale  of  food  in  such  part  of  any  5 

public  way  and  during  such  hours  as  they  may  designate,  provided  that  6 
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7  public  travel  is  not  incommoded  thereby.     Any  such  license  may  be 

8  revoked  by  them  at  any  time. 

1  Section  50.    No  license  as  aforesaid  shall  be  granted  to  use  any  part  Limitation  on 

2  of  a  hitrliway  the  ivv  in  whicli  is  not  owned  by  the  town  unless  the  owners  wos,  36of  §  2. 

3  of  the  land  al)iitting  on  that  part  of  the  way  con.sent  in  writing  to  the 

4  granting  of  the  license. 

1      Section  50A.    [Inserted,  1929,  1S7;  repealed,  19;n,  173.] 

1  Section  51.     No  person  shall  practice  manicuring  or  massage,  or  Manicuring. 

2  conduct  an  establishment  for  the  giving  of  vapor  baths  for  hire  or  reward,  v!i1;''or  baSs 

3  or  advertise  or  hold  himself  out  as  being  engaged  in  the  business  of  i9'n,''443;  §  i. 

4  manicuring,  massage  or  the  giving  of  said  baths  without  receiving  a  ^^'^'  '^^'  ^  ^• 

5  license  therefor  from  the  board  of  health  of  the  town  where  the  said 

0  occupation  is  to  be  carried  on.  The  board  of  health  may  grant  the  license 
7  upon  such  terms  and  conditions,  and  may  make  such  rules  and  regula- 
S  tions  in  regard  to  the  carrying  on  of  the  occupation  so  licensed,  as  it 

9  deems  proper,  and  may  rcxoke  any  license  granted  by  it  for  such  cause 

10  as  it  deems  sufficient,  and  without  a  hearing;    provided,  that  a  person 

11  licensed  to  massage  or  to  conduct  an  establishment  for  the  giving  of 

12  vapor  baths  in  any  town  may,  at  the  request  of  a  physician,  attend 

13  patients  in  any  other  town  in  the  commonwealth  without  taking  out 

14  an  additional  license. 

1  Section  52.     Members  of  the  police  department  of  any  town  may  Police  may 

2  enter  and  inspect  any  premises  in  that  town  used  for  manicuring  or  Ig'u,  443"'^'' 

3  massage  or  the  giving  of  vapor  baths. 

1  Section  53.    Whoever  violates  any  provision  of  section  fifty-one,  or  Penalty. 

2  any  rule  or  regulation  made  under  authority  thereof,  or  prevents  or  '®'^'  **^'  ^  ^' 

3  hinders  any  member  of  a  police  force  from  exercising  the  authority  con- 

4  ferred  upon  him  by  section  fifty-two,  shall  be  punished  by  a  fine  of  not 

5  more  than  one  hundred  dollars  or  by  imprisonment  for  not  more  than  si.x 

6  months,  or  both. 

1  Section  54.    Cities  and  towns  by  ordinance  or  by-law  may  provide  Licenses  of 

2  for  the  licensing,  by  the  police  commissioner  in  Boston,  by  the  license  j.'J"'' <*<'^''"'^' 

3  commission  in  Lowell,  by  the  aldermen  in  other  cities  and  by  the  select-  §§^i^'2^4 

4  men  in  towns,  of  suitable  persons  to  be  collectors  of,  dealers  in  or  keepers  9;  |:^|^ 

5  of  shops  for  the  purchase,  sale  or  barter  of  iunk,  old  metals  or  second  is62.'205,  §  2. 

6  hand  articles,  may  make  rules  and  regulations  relative  to  their  business,  §§  1.2. 

7  and  may  provide  for  the  supervision  thereof.     Said  licensing  board  or  Rs'.'fo^i. 

8  officer  may,  except  as  otherwise  provided  in  such  ordinance  or  by-law,  "  if'102, 

9  make  additional  rules,  regulations  and  restrictions  which  shall  be  ex-  flol^ilV. 

10  pressed  in  all  licenses.     Said  licenses  mav  be  revoked  at  pleasure,  and  !,?,'•  5. .,  ,, 

,,.,,.  ,    .  .  I  1        1'  1  ■  ,        ,  ,    1910,  oo4.  §  1. 

11  Shall  be  subject  to  sections  two  hundred  and  two  to  two  hundred  and  1011.645. 

,0    C  •        1       •  i    xl      ^  •    ^-  •    ^-  •  1915.  144,  §  1. 

iZ  nve,  inclusive,  except  that  societies,  associations  or  corporations  organ-  i'ji7.  1.30. 

13  ized  solely  for  religious  or  charitable  purposes  and  their  agents  shall  not  iss^w  i90*' 

14  be  required  to  pay  a  fee  for  such  licenses. 

189  Mass.  70.  220  Mass.  552.  256  Mass.  491.  4  Op.  A.  G.  633. 

1  Section  55.    Whoever  acts  as  a  collector  of,  dealer  in  or  keeper  of  a  Penalty. 

2  shop  for  the  purchase,  sale  or  barter  of  junk,  old  metals  or  second  hand  g.^I;  ||;  |  |v. 
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1862, 205,  §  3.    articles  without  a  license,  or  in  any  other  place  or  manner  than  that  3 

R.  1/1*02,^^32.  designated  in  his  license  or  after  notice  to  him  that  his  license  has  been  4 

1910  554'  §  ^'    revoked,  or  violates  anv  such  rule,  regulation  or  restriction,  shall  forfeit  5 

IK^il^^-t^'e-^ty  dollars.  '  6 


Junk  collector 
defined. 
1862,  205,  §  1. 
P.  S.  102,  §29. 
1900.  416.  §  3. 
R.  L.  102,  §  30. 
1902,  187,  §  2. 


Section  56.  A  junk  collector  shall  be  deemed  to  be  any  person  who 
by  going  from  place  to  place  collects  by  purchase  or  otherwise  junk, 
old  metals  or  second  hand  articles,  whether  or  not  by  previous  contract 
or  arrangement. 

1910,  193.  1918,  291,  I  19.  183  Mass.  196.  220  Mass.  552. 


License,  when 
required. 
1919,  259, 
§§  1,  14. 
1929,  238,  §  2. 


SALE   OF   SECOND  HANO  MOTOR  VEHICLES. 

Section  57.    No  person,  except  one  whose  principal  business  is  the  1 

manufacture  and  sale  of  new  motor  vehicles  but  who  incidentally  ac-  2 

quires  and  sells  second  hand  vehicles,  or  a  person  whose  principal  business  3 

is  financing  the  purchase  of  or  insuring  motor  vehicles  but  who  inci-  4 

dentally  acquires  and  sells  second  hand  vehicles,  shall  engage  in  the  5 

business  of  buying,  selling,  exchanging  or  assembling  second  hand  motor  6 

vehicles  or  parts  thereof  without  securing  a  license  as  provided  in  section  7 

fifty-nine.  8 


Classes  of 
licenses. 
1919,  259,  §  2. 
1923,  30. 


Section  5S.    Licenses  granted  under  the  following  section  shall  be  1 

classified  as  follows:  2 

Class  1.     Any  person  who  is  a  recognized  agent  of  a  motor  vehicle  3 

manufacturer  or  a  seller  of  motor  vehicles  made  by  such  manufacturer  4 

whose  authority  to  sell  the  same  is  created  by  a  written  contract  with  5 

such  manufacturer  or  with  some  person  authorized  in  writing  by  such  6 

manufacturer  to  enter  into  such  contract,  and  whose  principal  business  7 

is  the  sale  of  new  motor  vehicles,  the  sale  of  second  hand  motor  vehicles  S 

being  incidental  thereto,  may  be  granted  an  agent's  or  a  seller's  license.  9 

Class  2.     Any  person  whose  principal  business  is  the  buying  and  selling  10 

of  second  hand  motor  vehicles  may  be  granted  a  used  car  dealer's  license.  1 1 

Class  3.     Any  person  whose  principal  business  is  the  buying  of  second  12 

hand  motor  vehicles  for  the  purpose  of  remodeling,  taking  apart  or  re-  13 

building  the  same,  or  the  buying  or  selling  of  parts  of  second  hand  motor  14 

vehicles  or  tires,  or  the  assembling  of  second  hand  motor  vehicle  parts  15 

may  be  granted  a  motor  vehicle  junk  license.  16 


Licenses. 
Term, 
fees,  etc. 
1919,  2.59,  §  3; 
350,  §§  111, 
115. 


Section  59.    The  police  commissioner  in  Boston  and  the  licensing  1 

authorities  in  other  cities  and  towns  may  grant  licenses  under  this  2 

section  which  shall  expire  on  January  first  following  the  date  of  issue  3 

unless  sooner  revoked.     The  fees  for  the  licenses  shall  be  fixed  by  the  4 

licensing  board  or  officer,  but  in  no  case  shall  exceed  fifty  dollars.     The  5 

license  shall  specify  all  the  premises  to  be  occupied  by  the  licensee  for  6 

the  purpose  of  carrying  on  the  licensed  business.     Permits  for  a  change  7 

of  situation  of  the  licensed  premises  or  for  additions  thereto  may  be  8 

granted  at  any  time  by  the  licensing  board  or  officer  in  writing,  a  copy  9 

of  which  shall  be  attached  to  the  license.     All  licenses  granted  under  10 

this  section  shall  be  revoked  by  the  licensing  board  or  officer  if  it  appears,  11 

after  hearing,  that  the  licensee  is  not  complying  with  sections  fifty-seven  12 

to  sLxty-nine,  inclusive,  or  the  rules  and  regulations  made  thereunder;  13 

and  no  new  license  shall  be  granted  to  such  person  thereafter,  nor  to  any  14 

person  for  use  on  the  same  premises,  without  the  approval  of  the  registrar  15 
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IG  of  motor  vehicles,  in  sections  fifty-nine  to  sixty-six,  inclusive,  called  the 
17  registrar.  The  hearing  may  be  dispensed  with  if  the  registrar  noti6es 
IS  the  licensing  board  or  officer  that  a  licensee  is  not  so  complying. 

1  Section  GO.     The  registrar  mav  from  time  to  time  make  rules  and  R"'"  relative 

^  1       .  .  .1  •     *       nf  •  ....  to  purchase, 

2  regulations  consistent  with  sections  ntty-seven  to  sixty-nine,  inclusive,  "c.  of  second 

3  relative  to  the  purchase,  sale  or  exchange  of  second  hand  motor  vehicles  vehicles. 

4  or  parts  thereof.     Such  rules  and  regulations  shall  be  subject  to  approval,  §  I'l;'  Iso. 

5  and  shall  take  effect,  in  the  manner  provided  by  section  six  of  chapter  ^^  "^'  ^'^' 

6  sixteen. 

1  Section  G1.     All  second  hand  motor  vehicles  or  parts  thereof  pur-  vehicles  or 

2  chased  or  taken  in  exchange  by  any  licensee  under  class  two  or  three  of  J^epUor  four 

3  section  fifty-eight,  or  left  on  the  premises  of  any  such  licensee  for  the  pur-  MptTon.^"" 

4  pose  of  sale,  exchange  or  assembly,  shall  be  retained  on  the  premises  for  ^*'^'  ^^^-  ^  *■ 

5  four  days  unless  the  licensee  receives  the  notice  provided  for  in  section 

6  sixty-four. 

1  Section  62.     Every  licensee  shall  keep  a  book,  in  such  form  as  shall  contents""''' 

2  be  approved  by  the  registrar,  in  which,  at  the  time  of  the  purchase,  sale,  ojo^.?^^'  ^  *• 

3  exchange,  or  receipt  for  the  purpose  of  sale,  of  any  second  hand  motor  us' 

4  vehicle  or  parts  thereof,  shall  be  legibly  written  in  the  English  language 

5  an  account  and  description  of  such  motor  vehicle  or  parts,  with  the 
G  name  and  address  of  the  seller,  of  the  purchaser,  and  of  the  alleged  owner 

7  or  other  person  from  whom  such  motor  \ehicle  or  parts  were  purchased 

8  or  recei\ed  or  to  whom  they  were  deli\ered,  as  the  case  may  be.     Such 

9  description,  in  the  case  of  motor  vehicles,  shall  also  include  the  engine 

10  number,  if  any,  the  maker's  number,  if  any,  chassis  number,  if  any,  and 

11  such  other  numbers  or  identification  marks  thereon  as  shall  be  required 

12  by  the  registrar,  and  shall  also  include  a  statement  that  a  number  has 

13  been  obliterated,  defaced  or  changed  if  such  is  the  fact. 

1  Section  63.     Every  licensee  under  classes  two  or  three  of  section  Daily  or 

2  fifty-eight  shall  send  daily  by  mail  to  the  registrar  a  list,  on  blanks  pre-  by'iicensees'^'^ 

3  scribed  by  him,  of  the  second  hand  motor  vehicles  or  parts  thereof  pur-  35a '§fui^  ®' 

4  chased  or  sold  by  him  or  stored  for  the  purpose  of  sale  during  the  preced-  '  '* 

5  ing  twenty-four  hours.     A  copy  of  such  list  shall  also  be  sent  daily  in 

6  Boston  to  the  police  commissioner  and  in  other  cities  and  towns  to  the 

7  local  chief  of  police.     Every  licensee  under  class  one  shall  send  the  said 

8  list  weekly,  covering  a  period  of  seven  days. 

1  Section  64.     The  police  commissioner  of  Boston,  the  chief  of  police  Police 

2  of  any  other  city,  the  selectmen  of  a  town,  or  any  officer  authorized  mayTaVvethe 

3  by  them,  and  any  agent  or  inspector  of  the  registrar  may,  by  written  qulfe^ent"" 

4  notice,  release  any  person  licensed  under  section  fifty-nine,  or  any  per-  gso^ss^®;,^  '"• 

5  son  described  in  the  following  section,  from  retaining  any  second  hand  us! 

6  vehicle  or  part  thereof  for  the  period  jjrescribed  in  section  sixty-one  or 

7  sixty-five.     Upon  receipt  of  such  notice  such  licensee  or  person  shall  be 

8  deemed  to  have  complied  with  said  sections. 

1  Section  65.     Any  person  not  licensed  under  section  fifty-nine,  selling  Notice  of  pro- 

2  or  offering  to  sell  any  motor  vehicle,  except  to  a  licensee  under  class  qmre/by  an" 

3  one  of  section  fifty-eight  or  a  person  exempted  by  section  fifty-seven,  shall. 


unlicensed 
t,  person. 
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1919,259,  §  11; 
350,  H  111, 
115. 


at  least  four  days  before  such  sale,  notify  in  writing  the  registrar  and  the  4 

chief  of  police  or  selectmen  in  the  city  or  town  where  the  sale  is  to  be  5 

made,  or,  if  in  Boston,  the  police  commissioner,  unless  he  has  secured  a  6 

release  as  provided  in  the  preceding  section.     Such  notice  shall  contain  7 

all  the  information  required  by  law  to  be  set  forth  in  an  application  for  8 

the  registration  of  motor  vehicles  in  the  commonwealth,  with  the  names  9 

and  addresses  of  the  \'endor  and  vendee.  10 


Certain  _ 
authorities 
may  enter 
licensed 
premises. 
1919,259,  §5; 
350,  §§  111, 
115. 
1923,  218. 


Section  66.     The  commissioner  of  public  safety,  the   police   com-  1 

missioner  in  Bo.ston,  the  chief  of  police  of  any  other  city,  the  selectmen  2 

of  a  town  or  any  police  officer  authorized  by  any  of  said  officials,  or  an  3 

agent  or  inspector  of  the  registrar  may  at  any  time  enter  upon  any  4 

premises  used  by  any  person  licensed  under  section  fifty-nine  for  the  5 

purpose  of  carrying  on  his  licensed  business,  ascertain  how  he  conducts  6 

the  same,  and  examine  all  second  hand  motor  vehicles  or  parts  thereof  7 

kept  or  stored  in  or  upon  the  premises,  and  all  books,  papers  and  in-  8 

ventories  relating  thereto.  9 


Penalty  for 

refusal  to 

allow  entry, 

etc. 

1919,  259,  §  6. 


Section  67.     A  licensee  under  section  fifty-nine,  or  a  clerk,  agent  or  1 

other  person  in  charge  of  the  licensed  premises,  who  refuses  to  admit  2 

thereto  an  officer  authorized  to  enter  the  same,  or  who  fails  to  exhibit  to  3 

him  on  demand  all  such  motor  vehicles,  parts  thereof,  and  books,  papers  4 

and  inventories  relating  thereto,  and  any  person  who  wilfully  hinders,  5 

obstructs  or  prevents  such  officer  from  entering  the  premises  or  from  6 

making  the  examination  authorized  in  the  preceding  section,  shall  be  7 

punished  by  a  fine  of  not  more  than  two  hundred  dollars  or  by  imprison-  8 

ment  for  not  more  than  one  year,  or  both.  9 


Penalty  for 

doing  business 

witliout 

license. 

1919,  259,  §  7. 


Section  68.     Whoever,  not  being  licensed,  carries  on  the  business  1 

for  which  a  license  is  required  by  section  fifty-seven,  or  is  concerned  2 

therein,  or,  being  licensed,  carries  on  such  business  or  is  concerned  therein  3 

in  any  other  place  or  manner  than  that  designated  in  his  license,  or  after  4 

notice  to  him  that  his  license  has  been  revoked  or  suspended,  shall  be  5 

punished  by  a  fine  of  not  more  than  one  hundred  dollars.  0 


Penalties  for 

breach  of 

rules. 

1919,  259.  5  13 

350,  §§  111, 

115. 

1931,426, 

§245. 


Section  69.  Whoever  violates  any  provision  of  sections  fifty-seven  to 
sixty-eight,  inclusive,  or  any  rule  or  regulation  made  by  the  registrar 
under  section  sLxty,  unless  a  penalty  other  than  the  revocation  of  a 
license  is  prescribed  therefor  elsewhere  in  said  sections,  shall  be  punished 
by  a  fine  of  not  more  than  five  hundred  dollars  or  by  imprisonment  for 
not  more  than  one  year,  or  both. 


Licenses. 
1855,  121, 
G.  S.  88, 
§§  28,  29. 
1876,  147, 
§§  1,2. 
1880,  84,  5 
P.  S.  102,  i 
1885,  323, 
R.  L.  102, 
1902,  187, 
1906,  291, 
1909,  221. 


§1. 


1. 

l32. 
§2. 
§33. 
§5. 


PAWNBROKERS. 

Section  70.  The  police  commissioner  of  Boston,  the  license  com- 
mission of  Lowell,  the  aldermen  of  any  other  city,  or  the  selectmen  of 
any  town,  if  ordinances  or  by-laws  therefor  have  been  adopted  in  such 
city  or  town,  may  license  suitable  persons  to  carry  on  the  business  of 
pawnbrokers  in  such  city  or  town,  subject  to  sections  two  hundred  and 
two  to  two  hundred  and  five,  inclusive,  and  may  revoke  such  licenses  at 


^  ^°-  pleasure. 


1911,  645. 


189  Mass.  70. 


206  Mass.  430. 
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1  Section  71.     Articles  deposited  in  i)a\vii  with  a  licensed  pawnbroker  Pawnbrokers 

2  shall,  unless  redeemed,  be  retained  by  him  on  the  premises  occupied  art^cKlour 

3  by  him  for  his  business  for  at  least  four  months  after  the  date  of  deposit,  E™epti'on.'^' 

4  if  not  of  a  perishable  nature;   and,  if  perishable,  for  at  least  one  month  p^^I ' ml ' § 33 

5  after  said  date.     After  such  date,  he  may  .sell  the  .same  by  public  auction,  }**''j''  ^^4. 

G  apply  the  [jroceeds  thereof  in  .satisfaction  of  the  debt  or  demand  and  the  i'J7  Mass!  107.' 

7  expense  of  the  notice  and  sale,  and  pay  any  surplus  to  the  person  enti- 

8  tied  thereto  on  demand.     No  article  taken  in  pawn  by  such  pawnbroker 

9  exceeding  twenty-five  dollars  in  value  shall   be  tlisposed  of  otherwise 

10  than  as  above  provided,  any  agreement  or  contract  between  the  parties 

1 1  thereto  to  the  contrary  notwithstanding.     Articles  of  personal  apparel 

12  shall  not  be  deemed  to  be  of  a  perishable  nature  within  the  meaning  of 

13  this  section. 

1  Section  72.     The  authorities  which  issue  such  licenses  may  fix  the  Rate  of 

2  rate  of  interest  which  such  pawnbrokers  may  receive  on  loans,  and  may  tefimlted*^ 

3  fix  different  rates  which  may  be  received  for  different  amounts  of  money  fs^.'^iM,  1 2. 

4  lent;   and  no  licensed  pawnbroker  shall  charge  or  receive  a  greater  rate  ^  '1;  ^^^4  i^^j 

5  of  interest  than  that  so  fixed.     Any  such  pawnbroker  who  violates  any  f^j '^'f^Q ^-^Ij 

6  provision  of  this  or  the  preceding  section  shall  be  punished  by  a  fine  of 

7  not  more  than  fifty  dollars. 

1  Section  7.3.     The  chief  of  police  of  a  city,  the  selectmen  of  a  town,  officers  may 

2  any  officer  authorized  by  either  of  them,  or  a  state  police  officer  may  broke?tshop, 

3  at  any  time  enter  upon  any  premises  used  by  a  licensed  pawnbroker  for  1377,  ,85, 5 1 

4  the  piu-poses  of  his  business,  ascertain  how  he  conducts  his  business,  fgsl  243'^^^ 

5  and  examine  all  articles  taken  in  pawn  or  kept  or  stored  in  or  upon  said  R-  ^  102.  §  36. 

6  premises  and  all  books  and  inventories  relating  thereto.     Every  such 

7  pawnbroker,  his  clerk,  agent,  servant  or  other  person  in  charge  of  the 

8  premises  shall  exhibit  to  such  officer  on  demand  any  or  all  of  such  articles, 

9  books  and  inventories. 

1  Section  74.     A  licensed  pawnbroker,  clerk,  agent  or  other  person  in  Penalty  for 

2  charge  of  such  premises  who  refuses  to  admit  thereto  an  officer  authorized  Ld'mit°lffi?er. 

3  to  enter  the  same,  or  who  fails  to  exhibit  to  him  on  demand  all  such  p^^'iol'lse 

4  articles,  books  and  inventories,  and  any  person  who  wilfully  hinders,  R-  ^- 1^^'  5  37. 

5  obstructs  or  prevents  such  officer  from  entering  the  premises  or  from 

6  making  the  examination  authorized  in  the  preceding  section,  shall  be 

7  punished  by  a  fine  of  not  more  than  two  hundred  dollars  or  by  imprison- 

8  ment  for  not  more  than  one  year,  or  both. 

1  Section  75.     ^^^loever,  not  being  licensed,  carries  on  such  business  Penalty  for 

2  or  is  concerned  therein  within  such  town,  or,  being  licensed,  carries  on  firensl"*^'"'""' 

3  such  business  or  is  concerned  therein  in  any  other  place  or  manner  than  §§^3'4^^' 

4  that  designated  in  his  license  or  after  notice  to  him  that  his  licen.se  has  pfi^^i  U"- 

5  been  revoked  shall  be  punished  bv  a  fine  of  not  more  than  fiftv  dollars.  R  l.  102,  §  ss. 

^  '  '  197  Mass.  107. 


Loans  on 


1  Section  76.     No  person  shall,  in  any  city  or  in  any  town  of  ten  i.o 

2  thousand  or  more  inhabitants,  engage  in  or  carry  on  the  business  of  propCTty.when 

3  loaning  money  upon  mortgages,  deposits  or  pledges  of  wearing  apparel,  "895,''497;  5 1, 

4  jewelry,  ornaments,  household  goods  or  other  personal  propertv,  or  of  JlA,'°-'  H^- 

r  1.  I  ,..  ,.,,..,■.  '  .         1(6  Mass.  290. 

o  purchasing  such  property  on  condition  of  selling  it  back  again  at  a  stip-  206  Mass.  430. 
G  ulated  price,  unless  he  is  licensed  as  a  pawnbroker;   but  this  and  the  six  (Penalty.  5 82.1 
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following  sections  shall  apply  only  if  such  property  is  deposited  with  the  7 

lender,  and  shall  not  apply  to  loans  made  upon  stock,  bonds,  notes  or  8 

other  written  evidences  of  ownership  of  property  or  of  indebtedness  to  9 

the  holder  or  owner  of  anv  such  securities.  10 


Bond""^  ''°™^'''       Section  77.     The  fee  for  a  license  as  a  pawnbroker  or  renewal  thereof 

R  ^L  102  1 40  shall  be  fifty  dollars,  but  if  a  license  is  issued  on  or  after  November  first 

1905,415!         in  any  year  the  fee  shall  he  twenty-five  dollars.     The  licensee  shall,  at 

[Penalty,  § 82]  the  time  of  receiving  such  license,  file  with  the  authorities  who  issue  the 

license  a  bond  to  such  city  or  town,  in  the  sum  of  three  hundred  dollars, 

with  two  sureties  approved  by  such  authorities,  and  conditioned  for  the 

faithful  performance  of  the  duties  and  obligations  pertaining  to  the 

business  so  licensed. 


fslsl'fg^l's.  Section  78.  The  authorities  who  grant  licenses  to  pawnbrokers 
i9n'  ySf'  I  'i'  shall  establish  regulations,  to  the  satisfaction  of  the  commissioner  of 
4  Op!  AG.  562.  banks,  relative  to  the  business  carried  on  and  the  rate  of  interest  to  be 
(Penalty,  §82.)  charged  by  them,  and  a  pawnbroker  shall  not  charge  or  receive  upon  any 
loan  a  greater  rate  of  interest  than  that  fixed  by  the  licensing  authorities. 


Pawnbrokers 
to  keep  record 
of  pledges,  etc. 
1895,  497,  §  4. 
R.  L.  102,  §  42. 
1907,  211,  §  1. 
197  Mass.  218. 

[Penalty,  §82.) 


Section  79.    Every  pawnbroker  shall  keep  a  book  in  which,  at  the  1 

time  of  making  a  loan,  shall  be  legibly  written  in  the  English  language  2 

an   account  and  description,   including  all  distinguishing  marks  and  3 

numbers,  of  the  articles  pawned,  the  amount  of  money  loaned  thereon,  4 

the  time  of  pawning  them,  the  rate  of  interest  to  be  paid  on  such  loan,  5 

and  the  name  and  residence  of  the  person  pawning  such  articles,  and  6 

shall  furnish  a  correct  record  of  such  transactions,  containing  all  such  7 

information,  once  a  week,  or  oftener  if  required,  to  the  licensing  authori-  8 

ties  or  to  any  person  designated  by  them.  9 


Memorandum 
to  pledgor. 
1895,  497,  §  5. 
R.  L.  102,  §  43, 
197  Mass.  218. 


Section  80.     Every  such  pawnbroker  shall,  at  the  time  of  making 
such  loan,  deliver  to  the  person  who  pawns  any  article  a  memorandum 
or  note  signed  by  him  and  containing  the  substance  of  the  entry  required 
[Penalty,  §  82.)  by  the  preceding  section.    No  charge  shall  be  made  or  required  by  any 
pawnbroker  for  such  entry,  memorandum  or  note. 


Books  to  be 
open  to  in- 
spection. 
1895,  497,  § 
1898,  515. 
R.  L.  102,  § 


44. 


[Penalty,  §  82.] 


Section  81.  Said  book  shall  at  all  reasonable  times  be  open  to  the 
inspection  of  the  mayor,  of  the  members  of  the  board  of  police,  of  the 
superintendent  of  police  and  deputy  superintendents,  of  the  chief  in- 
spector of  police,  of  any  officer  of  the  state  police  or  of  any  person  author- 
ized by  them  in  writing  for  that  purpose  who  exhibits  such  written 
authority  to  such  pawnbroker. 


r895'497,  §  7        Section  82.     Whoever  violates  any  provision  of  the  six  preceding 
R.  L.  102,  §  45.  sections  shall  be  punished  by  a  fine  of  not  less  than  fifty  nor  more  than 

three  hundred  dollars  or  by  imprisonment  for  not  more  than  two  months, 

or  both. 


Record  of 
amount  loaned 
on  tools,  etc. 
1907,  500,  §  2. 

[Penalty,  §  84.) 


Section  83.  When  a  licensed  pawnbroker  buys  or  takes  in  pawn  any 
tool  such  as  is  used  by  contractors,  builders  or  mechanics,  he  shall  enter 
in  a  book  kept  for  that  purpose  a  description  of  the  same  and  the  amount 
paid  for  or  loaned  upon  the  same,  and  shall  cause  the  person  offering  such 
tool  for  sale  or  for  pawn  to  sign  his  name  and  address  therein.     The 
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G  pawnbroker  shall  also  write  therein  the  name  and  address  of  the  said 
7  person. 

1  Section  84.    Any  person  thus  offering  any  tool  for  pawn  or  for  sale  Penalty. 

2  who  signs  a  wrong  name  or  address  shall  be  punished  by  a  fine  of  not  '®°^'^°°' '  • 

3  more  than  one  hundred  dollars  or  by  imprisonment  for  not  more  than 

4  six  months.     Any  pawnbroker  who  knowingly  writes  the  wrong  name 

5  or  address  of  a  per.son  thus  offering  a  tool  for  sale  or  for  pawn,  or  know- 
()  ingly  permits  the  signing  of  such  wrong  name  or  address,  shall  be  fined 
7  one  hundred  dollars  for  the  first  offence,  and  upon  a  second  offence  his 
S  license  shall  be  revoked,  and  he  shall  not  be  permitted  to  conduct  the 
9  business  of  pawnbroker  in  the  commonwealth  for  one  year. 

1  Skction  85.    The  provisions  of  sections  eightv-six  to  one  hundred  and  Sections 86-112 

....  ,    ',,  ,  ,.  Ill  notappbcable 

2  twelve,  mclusive,  shall  not  apply  to  licensed  pawnbrokers.  to  licensed 

pawnbrokers. 
1890,  416,  §§  1,  6.       1S92,  42S,  §  6.       1898.  577,  §  11.      R.  L.  102.  5  46. 

LO.'tNS. 
1       Section  86.    Every  person  who  is  engaged  in  the  business  of  making  Loans  on 


collateral 
security  of 


loans  on  collateral  security  represented  by  household  goods,  wearing  11 

3  apparel,  watches,  diamonds,  jewelry  or  other  articles  of  personal  use  or  goodsl'etc., 

4  ornament,  or  on  notes  secured  by  pledge  or  mortgage  of  any  such  prop-  iggo^lig' 

5  erty,  and  with  whom  such  property  is  deposited,  or  who  purchases  such  |^5 1-  2 

6  property  on  condition  of  selling  it  back  again  at  a  stipulated  price,  or  211  Mass!  72.  ' 

7  who  pays  or  advances  money  thereon  under  such  circumstances  that 

8  it  may  be  inferred  from  the  character  of  the  transaction  that  such  prop- 

9  erty  may  afterward  be  redeemed,  shall  keep  a  book  in  which,  for  the 

10  purpose  of  identification,  shall  be  recorded  at  the  time  of  each  loan  or 

11  transaction  a  full  and  accurate  description  of  the  articles  pledged  or 

12  deposited,  with  any  designating  numbers  or  marks  and  also  the  name 

13  and  residence  of  the  borrower  or  depositor,  and  each  transaction  shall  be 

14  specifically  numbered  in  said  book.    He  shall  also  give  to  each  borrower 

15  or  depositor  a  receipt,  ticket  or  card,  numbered  to  correspond  with  the 

16  number  of  the  transaction  on  said  book,  inscribed  with  the  name  of  the 

17  lender,  the  article  pledged,  the  description  of  the  property  as  above 

18  required,  the  name  of  the  borrower  or  depositor,  the  amount  of  the  loan, 

19  the  date  when  made  and  the  date  when  payable. 

1  Section  87.    Said  book  shall  at  all  times  be  open  to  the  inspection  Record  book 

2  of  the  police  commissioner  and  of  the  superintendent  and  chief  inspector  'nspecK. '° 

3  of  police  of  Boston,  of  the  commissioner  of  public  safety,  and  of  the  be°e''x'hiStl°d. 

4  chief  of  police  and  selectmen  of  their  respective  cities  or  towns,  or  of  an  {*^{j'  {J,!'  |  fg 

5  oflicer  specially  authorized  by  any  of  them  in  writing  for  that  purpose,  I'Joe.  201,'  5 10. 

6  who  exhibits  such  written  authority;  and  the  property  described  in  said 

7  book  shall  on  demand  be  exhibited  to  said  officers. 

1  Section  8S.     If  it  appears  to  any  of  the  officers  mentioned  in  the  stolen  articles 

2  preceding  section  that  any  articles  which  have  been  pledged  under  sec-  5'sposition. 

3  tion  eighty-six  have  been  stolen,  he  may  give  written  notice  to  the  Jf" l'  jqI;  |  49. 

4  pledgee  to  hold  such  articles,  and  they  shall  thereafter  be  held  by  the 

5  pledgee  for  sLxty  days  unless  said  notice  shall  be  recalled  in  writing  by 

6  the  oflficer  giving  it,  and  be  subject  to  inspection  and  examination  at  all 

7  reasonable  times;  and  they  shall  be  produced,  upon  notice  or  summons 
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by  the  district  attorney  or  other  prosecuting  officer,  before  any  court  or  8 

grand  jury  if  the  question  of  the  larceny  of  the  same  is  under  investiga-  9 

tion,  and  said  pledgee  shall  not  be  liable  in  damages  or  otherwise  on  10 

account  of  such  detention.  11 

Penalty  for  SECTION  89.     Every  person  engaged  in  the  business  mentioned    in  1 

inspection  etc.  gection  cighty-six,  his  agent  or  other  person  in  charge  thereof,  who  fails  2 

R.  L.  102'.  §  50.  or  refuses  to  allow  the  inspection  of  the  book,  or  who  wilfully  hinders,  3 

obstructs  or  prevents  said  officers  from  inspecting  the  book  or  examining  4 

the  property  as  provided  in  section  eighty-seven,  or  who  wilfully  \iolates  5 

any  other  provision  of  the  three  preceding  sections,  shall  be  punished  by  6 

a  fine  of  not  more  than  two  hundred  dollars  or  by  imprisonment  for  not  7 

more  than  one  vear,  or  both.  8 


Loans  of  U 
than  one 
thousand 
dollars. 
1S88,  388. 
1892,  428, 
R.  L.  102, 
148  Mass. 
160  Mass. 
163  Mass. 
165  Mass. 
170  Mass. 
208  Mass. 
211  Mass. 
217  Mass. 
247  Mass. 
270  Mass. 


U. 

§51, 

231. 

237. 

322. 

258. 

517. 

84. 

72. 

144. 

589. 

565. 


Section  90.  A  loan  of  less  than  one  thousand  dollars  shall  be  dis- 
charged upon  payment  or  tender  by  the  debtor  of  the  principal  sum 
actually  borrowed,  with  interest  at  the  rate  of  eighteen  per  cent  per 
annum  from  the  time  said  money  was  borrowed,  and  a  sum  not  exceed- 
ing fi\e  dollars  for  the  actual  expenses  of  making  and  securing  the  loan; 
but  the  lender  shall  be  entitled  to  interest  for  six  months  at  said  rate  if 
the  debt  is  paid  before  the  expiration  of  that  period.  All  payments  in 
excess  of  said  rate  shall  be  applied  to  the  discharge  of  the  principal,  and 
the  borrower  shall  be  obliged  to  pay  or  tender  only  the  balance  of  the 
principal  and  interest,  at  said  rate,  due  after  such  application.  This 
section  shall  not  affect  any  loan  made  at  a  less  rate  than  eighteen  per  11 
cent  per  annum,  nor  shall  it  affect  so  much  of  section  three  of  chapter  12 
one  hundred  and  seven  as  provides  that  if  there  is  no  agreement  for  a  13 
different  rate  the  interest  of  money  shall  be  at  the  rate  of  six  dollars  14 
upon  each  hundred  dollars  for  a  year.  15 


Loans  secured 
bv  pledge,  etc. 
1892,  428,  §  2. 
R.  L.  102.  §  52. 
170  Mass.  517. 
208  Mass.  84. 
248  Mass.  225. 


1 

2 
3 

4 
5 
6 

7 

8 

9 

10 


Section  91.  If  a  loan  of  less  than  one  thousand  dollars  is  secured 
by  a  mortgage  or  pledge  of  personal  property,  the  mortgagee  or  pledgee 
shall  discharge  such  mortgage  and  restore  such  pledge  upon  payment 
or  tender  to  him  of  the  amount  legally  due  under  the  preceding  section, 
and  such  payment  or  tender  may  be  made  by  the  debtor  or  by  a  person 
having  an  interest  in  the  property  mortgaged  or  pledged. 


Certain  small 
mortgages  of 
household 
furniture 
regulated. 
1892,  428,  §  3. 
R.  L.  102.  §  53 
165  Mass.  304. 
186  Mass.  140. 
194  Mass.  585. 
198  Mass.  315. 


Section  92.  A  mortgage  of  household  furniture  on  which  interest 
is  charged  at  the  rate  of  eighteen  per  cent  or  more  per  annum,  made  to 
secure  a  loan  of  less  than  one  thousand  dollars,  shall  not  be  valid  unless 
it  states  with  substantial  accuracy  the  amount  of  the  loan,  the  time  for 
which  the  loan  is  made,  the  rate  of  interest  to  be  paid,  and  the  actual 
expense  of  making  and  securing  the  loan,  nor  unless  it  contains  a  provi- 
sion that  the  debtor  shall  be  notified,  in  the  manner  provided  in  section 
five  of  chapter  two  hundred  and  fifty-fi\e,  of  the  time  and  place  of  any 
sale  to  be  made  in  foreclosure  proceedings  at  least  seven  days  before 
such  sale. 


9 
10 


Notice  to 
foreclose  cer- 
tain personal 
property 
mortgages. 
1892,  428.  §  4. 
R.  L.  102,  §  54 
231  Mass.  357. 


Section  93.  A  notice  of  intention  to  foreclose  a  mortgage  of  personal 
property  given  to  secure  loans  of  less  than  one  thousand  dollars,  under 
sections  five  and  eight  of  chapter  two  hundred  and  fifty-five,  shall  not 
be  valid  unless  it  expressly  states  where  such  notice  is  to  be  recorded, 
and  that  the  right  of  redemption  will  be  foreclosed  sixty  days  after  such 
recording. 
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1  Section  94.    Whoever  refuses  or  neglects,  after  request,  to  return  a  i.iabiutyfor 

2  note  or  otlier  evidence  of  a  loan  which  is  discharged  or  entitled  to  be  |"'^nnote. 

3  discharged  under  section  ninety,  or  to  discharge  a  mortgage  or  to  restore  d'ac'harg" 

4  the  property  held  as  a  pledge  as  provided  in  section  ninety-one,  shall  be  ^Iga'^ilo     .- 

5  liable  in  tort  to  the  borrower  for  ail  damages  resulting  to  him  from  any  K-  l!  102',  i  55. 
G  violation  of  this  section  or  section  ninety-one. 

1925,  143.  248  Mass  225 

1  Section  95.    The  five  preceding  sections  shall  not  apply  to  any  loan  Limitation  of 

2  of  three  hundred  dollars  or  less  made  by  a  person  who  holds  a  license  Jc'tions';'^'^''* 

3  under  sections  ninety-six  to  one  hundred  and  thirteen,  inclusive,  nor  Isi!";  tis!  I  o' 

4  afl'cct  section  seventy-two  of  this  chapter  or  section  four  of  chapter  r*®l!  102'.  1  ia 

5  two  hundred  and  fifty-five. 

1  Section  96.     Xo  person  shall  directly  or  indirectly  engage  in  the  Business  of 

2  business  of  making  loans  of  three  hundred  dollars  or  less,  if  the  amount  I'Sans'^defin'ed 

3  to  be  paid  on  any  such  loan  for  interest  and  expenses  exceeds  in  the  isgg^lr/!'?! 

4  aggregate  an  amount  equivalent  to  twelve  per  cent  per  annum  upon  the  fgog;  lot;  | " 

5  sum  loaned,  without  first  obtaining  from  the  commissioner  of  banks,  IgU'eyl'll 

6  in  sections  ninetv-six  to  one  hundred  and  fourteen,  inclusive   called  the  isis!  347!  §  i. 

„  .      ■  ",.  .  ii  ■  1   1         •  ■         ,         ■  ,  176  Mass.  19 

/  commissioner,  a  license  to  carry  on  the  said  business  in  the  town  where  223  Mass.  311. 

8  the  business  is  to  be  transacted.     When  an  application  for  a  loan  or  for  247  MaS:  .589: 

9  an  endorsement  or  guarantee  or  for  the  purchase  of  a  note  is  made  by  ^''^  ^^^^'  ^^" 

10  any  person  within  this  commonwealth,  and  the  money  is  advanced  or  the  IP''"''">''  *  i03.| 

11  endorsement  or  guarantee  is  made  or  furnished  by  any  person  without 

12  this  commonwealth,  the  transaction  shall  be  deemed  a  loan  made  within 

13  this  commonwealth,  and  such  a  loan  and  the  parties  making  it  shall  be 

14  subject  to  sections  ninety-six  to  one  hundred  and  thirteen,  inclusive.     The 

15  buying  or  endorsing  of  notes  or  the  furnishing  of  guarantee  or  security  for 

16  compensation  shall  be  considered  to  be  engaging  in  the  business  of  making 

17  small  loans  within  said  sections.     In  prosecutions  under  said  sections, 

18  the  amount  to  be  paid  upon  any  loan  of  three  hundred  dollars  or  less  for 

19  interest  or  expenses  shall  include  all  sums  paid  or  to  be  paid  by  or  on  be- 

20  half  of  the  borrower  for  interest,  brokerage,  recording  fees,  commissions, 

21  services,  extension  of  loan,  forbearance  to  enforce  payment,  and  all  other 

22  sums  charged  against  or  paid  or  to  be  paid  by  the  borrower  for  making  or 

23  securing  directly  or  indirectly  the  loan,  and  shall  include  all  such  sums 

24  when  paid  by  or  on  behalf  of  or  charged  against  the  borrower  for  or  on 

25  account  of  making  or  securing  the  loan,  directly  or  indirectly,  to  or  by 

26  any  person,  other  than  the  lender,  if  such  payment  or  charge  was  known 

27  to  the  lender  at  the  time  of  making  the  loan,  or  might  have  been  ascer- 

28  tained  by  reasonable  inquiry.     Any  person  directly  or  indirectly  engag- 

29  ing  in  the  business  of  negotiating,  arranging,  aiding  or  assisting  the  bor- 

30  rower  or  lender  in  procuring  or  making  loans  of  three  hundred  dollars  or 

31  less,  for  which  the  amount  paid  or  to  be  paid  for  interest  and  expenses, 

32  including  all  amounts  paid  or  to  be  paid  to  any  other  party  therefor, 

33  exceeds  in  the  aggregate  an  amount  equivalent  to  twelve  per  cent  per 

34  annum,  whether  such  loans  are  actually  made  by  such  person  or  by  an- 

35  other  party,  shall  be  deemed  to  be  engaged  in  the  business  of  making 

36  small  loans,  and  shall  be  subject  to  sections  ninety-six  to  one  hundred 

37  and  twelve,  inclusive. 

1  Section  97.     The  commissioner  shall  from  time  to  time  establish  Regulations. 

2  regulations  respecting  the  granting  of  licenses  and  the  business  carried  im'sf?!'?'?.' 


1730 


LICENSES. 


[Chap.  140. 


R.  L.  102,  §  61.  on  by  the  licensees,  and  by  loan  companies  and  associations  established     .3 

i9ii!  727,' §4'    by  special  charter.     He  shall  either  personally  or  by  such  assistants  as     4 

1919, 350,  §  49.  j^g  jj^^y  designate,  at  least  once  a  year  and  oftener  if  he  deems  it  neces-    5 

(Penalty,  §  103.)  gary,  investigate  the  affairs  of  such  licensees,  companies  and  associations,     6 

and  for  that  purpose  shall  have  free  access  to  the  vaults,  books  and     7 

papers  thereof,  and  shall  ascertain  the  condition  of  the  business  and     8 

whether  it  has  been  transacted  in  compliance  with  the  law  and  the  regu-    9 

lations  made  hereunder.     The  commissioner  may  cause  an  examination  10 

of  the  said  books  and  business  to  be  made  by  an  accountant  whom  he  11 

may  select,  and  the  cost  of  any  such  examination  shall  be  paid  by  the  12 

person  whose  books  are  so  examined.  13 


Returns  to 
commissioner. 

1911.  727, 
§§1,  S. 

1912,  675,  §  1. 

[Penalty,  §  103.) 


Section  98.     All  persons  required  by  sections  ninety-six  to  one  hun-  1 

dred  and  fourteen,  inclusive,  to  be  under  the  supervision  of  the  com-  2 

missioner  shall  annually  on  November  first  make  a  return  to  him  in  3 

the  form  of  a  trial  balance  of  their  books  at  the  close  of  business  on  4 

September  thirtieth  preceding,  and  shall  specify  the  different  kinds  of  .5 

liabilities  and  the  different  kinds  of  assets,  with  such  other  information  6 

as  may  be  called  for  by  the  commissioner  in  accordance  with  a  blank  form  7 

to  be  furnished  by  him.     The  commissioner  shall  make  an  annual  report  8 

and  shall  forward  therewith  a  copy  of  such  returns  or  so  much  thereof  9 

as  he  may  deem  necessary.  10 


Examination 
of  licensees. 
Penalty. 
1911,  727,  §  6. 


Section  99.     The  commissioner  may  summon  said  licensees,  com-  1 

panics  or  associations,  or  any  of  their  agents  or  employees,  and  such  2 

other  witnesses  as  he  deems  necessary,  and  examine  them  relative  to  3 

their  transactions  and  to  the  condition  of  their  business,  and  for  that  4 

purpose  may  administer  oaths.     Whoever  without  justifiable  cause  re-  5 

fuses  to  appear  and  testify  when  so  required,  or  obstructs  the  commis-  6 

sioner  or  his  representatives  in  the  performance  of  their  duties,  shall  be  7 

punished  by  a  fine  of  not  more  than  five  hundred  dollars  or  by  impris-  8 

onment  for  not  more  than  six  months,  or  both.  9 


Rate  of 
interest. 
1898,  577,  §  5. 
R.  L.  102,  §  61. 
1908,  605,  §  2. 
1911,  727,  §  7. 
1916,  224. 
247  Mass.  589. 

(Penalty,  §  103.) 


Section  100.  He  shall  establish  the  rate  of  interest  to  be  collected, 
and  in  fixing  said  rate  shall  have  due  regard  to  the  amount  of  the  loan, 
and  the  nature  of  the  security',  and  the  time  for  which  the  loan  is  made; 
but  the  total  amount  to  be  paid  on  any  loan  for  interest  and  expenses 
shall  not  in  the  aggregate  exceed  an  amount  equivalent  to  three  per  cent 
a  month  on  the  amount  actually  received  by  the  borrower,  computed 
on  unpaid  balances;  and  no  licensee  or  company  or  association  to  which 
sections  ninety-six  to  one  hundred  and  twehe,  inclusive,  apply  shall  8 
charge  or  receive  upon  an.^■  loan  a  greater  rate  of  interest  than  that  fixed  9 
by  the  commissioner.  No  charge,  bonus,  fee,  expense  or  demand  of  any  10 
nature  whatsoever,  except  as  above  provided,  shall  be  made  upon  loans  11 
to  which  said  sections  relate.  12 


Term  and 
form  of 
license. 
Posting. 
1911,  727.  §  i 


Section  101.     Licenses  granted  by  the  commissioner  shall  be  for  a  1 

period  of  one  year  from  October  first.    Each  license  shall  plainly  state  2 

the  name  of  the  licensee,  and  the  city  or  town,  with  the  name  of  the  street,  3 

and  the  number,  if  any,  of  the  place  where  the  business  is  to  be  carried  4 

on,  and  shall  be  posted  in  a  conspicuous  place  in  the  office  where  the  5 

business  is  transacted.  6 
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1911,  727,  i  9. 


1  Section  102.    The  fee  for  all  licenses  granted  under  section  ninety-  Fees. 

2  six  shall  be  not  less  than  one  hundred  dollars.  If  the  licensee  desires 
•S  to  carry  on  business  at  more  than  one  place  he  shall  procure  a  license 
4  for  each  place  where  the  business  is  to  be  conducted. 

1  Section  103.    Any  person  violating  any  provision  of  sections  ninety-  Penalty  for 

2  six  to  ninety-eight,  inclusive,  and  one  hundred  to  one  hundred  and  nine,  §i9o-98. 

3  inclusive,  or  any  regulation  made  thereunder,  or  any  rule  or  order  made  certain  ioa'ns 

4  by  the  commissioner,  shall  be  subject  to  a  fine  of  not  more  than  five  iggs^s'fy.  |  lo. 

5  hundred  dollars,  and  the  license  may  be  suspended  or  revoked  by  the  f^^^-  ^°f  5  66. 

6  commissioner.    Any  loan  upon  which  a  greater  rate  of  interest  or  expense  n^*.  s.^^     ^^ 

7  is  charged  or  received  than  is  allowed  by  sections  ninety-six  to  one  hun-  1912!  675,'  5  3. 

8  dred  and  eleven,  inclusive,  and  the  regulations  made  thereunder,  may  be  269  Mass!  232! 

9  declared  void  by  the  supreme  judicial  or  superior  court  in  equity  upon 
10  petition  by  the  person  to  whom  the  loan  w-as  made. 

1  Section  104.    A  license  under  section  ninety-six  shall  not  be  granted  fo^^'a^mTng** 

2  until  the  applicant  has  filed  with  the  commissioner  a  statement  on  R^ljo^tfon. 

3  oath,  which  in  the  case  of  a  corporation  or  association  may  be  made  by  }|^£' ^^^'  \f^ 

4  the  president  or  agent  thereof  in  charge  of  the  business,  stating  the  place  i9ii,  727,'  §  11. 

5  in  the  town  where  the  business  is  to  be  carried  on,  the  name  and  the  [Penalty,  §  103.I 

6  private  and  business  address  of  the  applicant,  and  in  the  case  of  a  cor- 

7  poration  the  state  under  the  laws  of  which  it  is  organized,  and  the  name 

8  and  private  address  of  the  clerk  or  secretary  and  of  the  agent  or  other 

9  officer  having  charge  of  its  proposed  business,  nor  until  the  applicant, 

10  unless  excused  by  the  commissioner,  files  with  him  a  power  of  attorney, 

11  appointing  a  person  satisfactory  to  the  commissioner  to  be  his  attorney, 

12  upon  whom  all  lawful  process  may  be  served  in  any  action  or  proceeding 

13  arising  under  sections  ninety-six  to  one  hundred  and  twelve,  inclusive, 

14  with  the  same  effect  as  if  served  upon  the  licensee.    If  any  change  occurs 

15  in  the  name  or  address  of  a  licensee  or  of  the  clerk,  secretary  or  agent 

16  aforesaid  of  any  licensed  corporation,  or  in  the  place  where  the  licensed 

17  business  is  carried  on,  or  in  the  membership  of  any  partnership  licensed 

18  under  said  sections,  a  true  and  full  statement  of  such  change,  sworn  to 

19  in  the  manner  required  by  this  section  in  the  case  of  the  original  state- 

20  ment,  shall  forthwith  be  filed  with  the  commissioner,  who  may  after  a 

21  hearing  revoke  the  license. 

1  Section  10.5.    No  license  shall  be  issued  under  section  ninety-six  until  f8°g°'|  577, 5  3. 

2  the  licensee  gives  to  the  state  treasurer  a  bond  in  the  sum  of  five  thousand  f^^^  ^^|'  |  ^^■ 

3  dollars,  executed  by  the  licensee  and  by  a  surety  company  approved  by 

4  the  commissioner,  conditioned  upon  the  faithful  performance  by  the 

5  licensee  of  the  duties  and  obligations  pertaining  to  the  business  so  licensed 

6  and  the  prompt  payment  of  any  judgment  recovered  against  him  or  for 

7  which  he  may  be  liable  under  sections  ninety-six  to  one  hundred  and 

8  eleven,  inclusive,  but  no  suit  at  law  or  in  equity  shall  be  begun  against 

9  the  sureties  on  such  a  bond  within  thirty  days  after  judgment  against 

10  the  licensee.     If  in  any  case  at  law  or  in  equity  against  the  licensee 

1 1  under  sections  ninety-six  to  one  hundred  and  eleven,  inclusive,  it  appears 

12  that  the  plaintiff  is  entitled  to  judgment  or  decree,  except  for  proceed- 

13  ings  in  bankruptcy  or  insolvency,  or  the  discharge  therein  of  the  licensee, 

14  the  court  may  at  any  time,  on  motion,  enter  a  special  judgment  or  decree 

15  for  the  plaintiff  for  the  amount  of  his  debt,  damages  and  costs,  or  for 
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such  other  relief  as  he  may  be  entitled  to;  and  the  said  bond  shall  be  16 
conditioned  upon  the  payment  of  any  such  special  judgment  and  upon  17 
compliance  with  any  such  decree.  Whoever  is  aggrieved  by  a  breach  18 
of  the  condition  of  such  a  bond  may  sue  thereon  at  his  own  expense  and  19 
in  his  own  behalf,  but  in  the  name  of  the  obligee;  and  if  judgment  shall  20 
be  entered  for  the  defendant  for  costs,  execution  therefor  shall  issue  21 
against  the  person  for  whose  benefit  the  suit  is  brought,  as  if  he  were  22 
the  plaintiff  of  record,  but  not  against  the  obligee.  In  such  a  suit  like  23 
proceedings  shall  be  had  as  in  a  suit  by  a  creditor  on  an  administration  24 
bond.  The  commissioner  may  at  any  time  require  the  licensee  to  file  25 
an  additional  bond  of  like  nature  and  with  like  effect,  and  to  give  full  26 
information  as  to  all  judgments  recovered  or  suits  pending  on  his  bond.  27 
Upon  failure  to  file  any  bond  so  required,  the  license  shall  be  revoked.  28 


Recovery  of 
illegal  interest. 
1898,  577,  §  6. 
R.  L.  102,  §  62. 
1911,727,  §  13. 
1912,  675,  §  4. 
223  Mass.  311. 

[Penalty,  §  103.] 


Section  106.  If  a  greater  rate  of  interest  or  amount  for  expenses  1 
than  is  allowed  under  sections  ninety-six  to  one  hundred  and  eleven,  2 
inclusive,  has  been  paid  on  any  loan  to  which  said  sections  apply,  the  3 
person  who  paid  it  may  file  a  complaint  with  the  commissioner,  who  4 
may,  after  a  hearing,  order  such  excess  amounts  refunded,  or  may  make  5 
such  other  order  as  he  may  deem  necessary.  The  filing  of  the  complaint  6 
and  the  decision  of  the  commissioner  shall  not  affect  the  right  of  the  7 
complainant  under  section  one  hundred  and  three,  who  may,  in  an  action  8 
of  contract  or  suit  in  equity,  recover  back  the  amount  of  the  unlawful  9 
interest  or  expenses,  with  twice  the  legal  costs,  if  such  action  or  suit  is  10 
brought  within  two  years  after  the  time  of  payment.  11 


Section  107.     If  a  loan  to  which  sections  ninety-six  to  one  hundred 


Mortgage,  etc., 

discharged  and  clcven,  inclusive,  apply  is  secured  by  a  mortgage  or  pledge  of  per- 
of  loan.  sonal  property  or  by  an  assignment  of  wages,  the  mortgage  shall  be  dis- 

R.  l'.  102',  §  63.  charged,  the  pledge  restored  or  the  assignment  released  upon  payment  or 
1911, 727,  §  14.  ^pj^(]gp  pf  |-}jg  amount  legally  due  under  said  sections;  and  such  payment 
[Penalty.  §  103.)  ^j.  tgjjder  may  be  made  by  the  debtor,  by  any  person  duly  authorized  by 


him,  or  by  any  person  having  an  interest  in  the  property  mortgaged  or 
pledged  or  in  the  wages  assigned.  Whoever  refuses  or  neglects,  upon 
request,  to  discharge  a  mortgage,  release  an  assignment  or  restore  a 
pledge  to  the  party  entitled  to  receive  the  same,  after  payment  of  the  10 
debt  secured  thereby  or  the  tender  of  the  amount  due  thereon  as  afore-  1 1 
said,  shall  be  liable  in  tort  to  the  borrower  for  all  damages  thereby  12 
sustained  by  him.  13 


Validity,  fore-  SECTION  108.  A  mortgage  or  pledge  of  personal  property,  or  an  as- 
of  such  mort-  sigumcut  01  or  Order  tor  wages  or  salary  to  which  sections  nmety-six  to 
1898',  577,  §  8.  ouc  hundred  and  eleven,  inclusive,  apply,  shall  not  be  valid  unless  it 
i9ii;  727,'  §  15!  states  with  substantial  accuracy  the  actual  amount  of  the  loan,  the  time 


[Penalty,  §  103.]  for  which  the  loan  is  made,  the  rate  of  interest  to  be  paid,  and  the  expense 
of  making  and  securing  the  loan,  if  any;  nor  unless  it  contains  a  provi- 
sion that  the  debtor  shall  be  notified,  in  the  manner  provided  in  section 
five  of  chapter  two  hundred  and  fifty-five,  of  the  time  and  place  of  any 
sale  to  be  made  in  foreclosure  proceedings  at  least  seven  days  before 
such  sale.  A  notice  of  intention  to  foreclose  under  the  provisions  of  10 
section  five  or  section  eight  of  chapter  two  hundred  and  fifty-five  shall  1 1 
not  be  valid  in  such  a  case  unless  it  expressly  states  where  such  notice  is  12 
to  be  recorded,  and  that  the  right  of  redemption  will  be  foreclosed  sixty  13 
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14  days  after  such  recording.    At  any  time  after  twenty  days  from  the  date 

15  of  any  such  mortgage,  if  the  same  has  not  been  recorded  the  holder  thereof 

16  shall  forthwith,  on  demand  and  payment  or  tender  of  one  dollar,  give  to 

17  the  mortgagor  or  any  person  interested  in  the  mortgaged  property  a 
IS  copy  of  the  mortgage  and  of  the  note  or  other  obligation  secured  thereby, 
19  which  such  holder  shall  certify  to  be  a  true  copy  thereof. 

1  Section  109.     If  a  payment  is  made  on  account  of  a  loan  to  which  Receipt  for 

2  sections  ninety-six  to  one  hundred  and  eleven,  inclusive,  apply,  the  i'898,''577?T9! 

3  person  who  receives  the  payment,  or  his  principal,  shall,  when  the  pay-  fg^_  ySf;  |  te. 

4  ment  is  taken,  give  to  the  person  paying  a  receipt  setting  forth  the  [Penalty.  §  10.3 1 

5  amount  then  paid  and  the  amount  previously  paid,  and  identifying  the 

6  loan,  note,  mortgage  or  assignment  to  which  it  is  to  be  applied. 

1  Section  110.    Whoever,  not  being  duly  licensed  as  provided  in  sec-  Penalty  for 

2  tion  ninety-six,  on  his  own  account  or  on  account  of  any  other  person  a  license. 

3  not  so  licensed,  engages  in  or  carries  on,  directly  or  indirectly,  either  fffen^'"'''' 

4  separately  or  in  connection  with  or  as  a  part  of  any  other  business,  the  ^^l-  f  ^g'  1 66' 

5  business  of  making  loans  or  buying  notes  or  furnishing  endorsements  or  Jg}.V675'  |  g^' 

6  guarantees,  to  which  sections  ninetv-six  to  one  hundred  and  eleven,  1913.347,52. 

.  ''  176  Mass.  19. 

7  inclusive,  apply,  shall  be  punished  by  a  fine  of  not  more  than  five  hun-  218  Mass  .306. 

8  dred  dollars  or  by  imprisonment  for  not  more  than  two  months,  or  both.  223  Mass!  311! 

9  Any  loan  made  or  note  purchased  or  endorsement  or  guarantee  furnished  259  Mass!  232! 

10  by  an  unlicensed  person  in  violation  of  said  sections  shall  be  void.     In 

11  prosecutions  under  said  sections  the  fact  that  the  defendant  has  made  or 

12  assisted  in  the  making  of  two  or  more  loans  of  three  hundred  dollars  or 

13  less,  upon  which  there  has  directly  or  indirectly  been  paid  or  charged, 

14  for  interest,  brokerage,  recording  fees,  commissions,  services,  extension 

15  of  loan,  forbearance  to  enforce  payment  or  other  expenses,  a  sum  which 

16  exceeds  in  the  aggregate  an  amount  equivalent  to  twelve  per  cent  per 

17  annum  upon  the  amount  actually  received  by  the  borrower,  whether 
IS  such  sum  has  been  paid  to  or  charged  by  the  defendant  or  paid  to  or 

19  charged  by  any  other  person,  shall  be  prima  facie  evidence  that  the 

20  defendant  has  engaged  in  and  carried  on  the  business  of  making  loans 

21  to  which  sections  ninety-six  to  one   hundred   and   twelve,  inclusive, 

22  apply. 

1  Section  111.     Sections  ninety-six  to  one  hundred  and  eleven,  inclu-  Law  as  to  rate 

2  sive,  shall  not  affect  so  much  of  section  three  of  chapter  one  hundred  and  absenc"of '" 

3  seven  as  provides  that,  if  there  is  no  agreement  for  a  different  rate,  the  afl^cled."' "°' 

4  interest  on  money  shall  be  at  the  rate  of  six  dollars  upon  each  one  hun-  j|^^;  ^^^'  |  J}; 

5  dred  dollars  for  a  year. 

1911,  727,  5  18. 

1  Section  112.     The  state  police  and  the  police  of  the  cities  or  towns  Duties  of 

2  shall  carry  out  the  directions  of  the  commissioner  in  enforcing  sections  etc'° ''" '"' 

3  ninety-six  to  one  hundred  and  thirteen,  inclusive,  and  any  regulations  i^"' 727,52. 

4  made  by  him. 


1  Section  113.     Returns    made   to   the    commissioner   under   section  ow  returns 

2  ninety-eight  may  be  destroyed  or  disposed  of  by  his  order  after  the  lapse  SS>eil  " 

3  of  three  years  from  the  date  of  their  receipt,  and  any  proceeds  received  '  '"'   '  ' 

4  in  the  course  of  their  disposal  shall  be  paid  to  the  commonwealth. 
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Certain  _ 

associations 
need  not  pro- 
cure licenses. 
1899,  261. 
R.  L.  102,  §  68. 
1909,  278,  §  1. 
1911,  727,  §  19. 
251  Mass.  569. 


Section  114.  Loan  companies  and  loan  associations  established 
by  special  charter,  and  fraternal  mutual  benefit  societies  the  member- 
ship of  which  is  limited  to  the  employees  of  any  one  person  and  which 
make  loans  to  its  members  only,  shall  be  subject  to  the  supervision  of  the 
commissioner,  but  need  not  procure  a  license. 


Licenses. 

1845,  197,  5§  1, 
5,  10. 

1846,  96, 
§§  1,3. 

G.  S.  88,  §1  33, 

34. 

P.  S.  102,  §§40, 

41. 

R.  L.  102,  §  73. 

1  Allen,  137. 

140  Mass.  106, 

109,  594. 

166  Mass.  391. 

175  Mass.  357. 


STEAM    ENGINES   AND    FURNACES. 

Section  115.     A  furnace  for  melting  iron  or  making  glass,  or  a  sta-  1 

tionary  steam  engine  for  use  in  a  mill  for  planing  or  sawing  boards  or  2 

turning  wood  or  in  which  other  fuel  than  coal  is  used  to  create  steam,  .3 

shall  not  be  erected  or  put  up  to  be  used  in  a  town  which  accepts  this  4 

and  the  two  following  sections  or  has  accepted  corresponding  provisions  5 

of  earlier  laws,  unless  the  aldermen  or  selectmen  thereof  have  granted  a  6 

license  therefor,  prescribing  the  place  where  the  building  shall  be  erected  7 

in  which  the  steam  engine  or  furnace  is  to  be  used  and  the  materials  and  8 

construction  thereof,  and  have  made  such  regulations  as  to  the  height  9 

of  flues  and  protection  against  fire  as  they  deem  necessary  for  the  safety  10 

of  the  neighborhood.     Such  license  may  be  granted  on  a  written  appli-  11 

cation,  and  shall  be  recorded  in  the  town  records.     The  aldermen  or  select-  12 

men  shall  assign  a  time  and  place  for  a  hearing  upon  such  application,  and  1.3 

cause  at  least  fourteen  days'  public  notice  thereof  to  be  given,  at  the  ex-  14 

pense  of  the  applicant,  in  such  manner  as  they  may  order.  15 


Changes  in 

furnaces,  etc., 

erected  before 

acceptance 

of  law  may 

be  ordered, 

when. 

1845,  197,  §§  2, 

10. 

G.  S.  88,  §  35. 

P.  S.  102,  §42. 

R.  L.  102,  §  74. 


Section  IIG.     In  a  town  which  accepts  this  section  or  has  accepted  1 

corresponding  provisions  of  earlier  laws,  the  aldermen  or  the  selectmen,  2 

after  due  notice  in  writing  to  the  owner  of  such  steam  engine  or  furnace,  3 

except  for  making  glass,  erected  or  in  use  therein  before  the  time  of  4 

such  acceptance  and  a  hearing,  may  adjudge  it  to  be  dangerous  or  a  5 

nuisance  to  the  neighborhood,  and  make  and  record  an  order  prescribing  6 

such  rules,  restrictions  and  alterations  as  to  the  building  in  which  it  is  7 

constructed  or  used,  the  construction  and  height  of  its  smoke  flues,  and  8 

such  other  regulations  as  they  deem  necessary  for  the  safety  of  the  neigh-  9 

borhood ;  and  the  town  clerk  shall  deliver  a  copy  of  such  order  to  a  con-  10 

stable,  who  shall  serve  on  the  owner  an  attested  copy  thereof,  and  make  11 

return  of  his  doings  thereon  to  said  clerk  within  three  days  after  the  12 

deliverv  thereof  to  him.  13 


Appeal.  Section  117.     An  owner  of  a  steam  engine  or  furnace  who  is  aggrieved 

injunction.  by  such  ordcr  may  have  the  remedy  prescribed  by  section  two  of  chap- 
§§6%.  '  ter  one  hundred  and  thirty-nine.  The  superior  court,  on  granting  the 
G.  s.  88,  §§  36-  application  for  a  jury,  may  issue  an  injunction  restraining  the  further 
p*^g'fo2,-  use  of  such  engine  or  furnace  until  the  final  determination  of  the 
I^.L^d,  §75.  application. 


Stationary 

engines. 

1862,  74. 

§§1.3. 

P.  S.  102,  §  47. 

R.  L.  102,  §  76. 

140  Mass.  106, 

109. 


Section  118.     In  a  town  which  accepts  this  section  or  has  accepted  1 

corresponding  provisions  of  earlier  laws,  a  stationary  engine,  propelled  2 

by  steam  or  other  motive  power,  shall  not  be  erected  or  put  up  for  use  3 

within  five  hundred  feet  of  a  dwelling  house  or  public  building  unless  a  4 

license  therefor  has  been  first  granted  and  recorded  in  the  manner  pro-  5 

vided  in  section  one  hundred  and  fifteen.  6 


Chap.  140.]  licenses.  1735 

1  Section  119.     An  engine  or  furnace  erected  or  used  contrary  to  sec-  Furnaces, 

2  tion  one  hundred  and  fifteen,  one  hundred  and  sixteen  or  one  hundred  erected  or 

3  and  eighteen  shall  be  deemed  a  common  nui.sance;    and  the  aldermen  nuLanc™* 

4  or  selectmen  may  remove  the  same  in  the  same  manner  as  boards  of  {sTs."!??,  §S3. 

5  health  may  remove  nuisances  under  sections  one  hundred  ami  twenty-  ig4"-95 

()  three  to  one  hundred  and  twenty-five,  inclusive,  of  chapter  one  hundred  ^  |.'|g'    ^^ 
7  and  eleven. 

1862,  74,  §  2.  P.  S.  102,  5  48.  R.  L.  102.  §  77. 

1       Section  120.     [Repealed,  1930,  399,  §  3.] 

sale  of  fire.uims. 

1  Section  121.    In  sections  one  hundred  and  twenty-two  to  one  hun-  Definitions. 

2  dred  and  twenty-nine,  inclusive,  "firearms"  includes  a  pistol,  revolver  mT,''495T§§  i. 

3  or  other  weapon  of  any  description    loaded  or  unloaded,  from  which  a  Jgw,  485,  §  1. 

4  shot  or  bullet  can  be  (lischarged  and  of  which  the  length  of  barrel,  not  '^-^'  ^-'^-  ^  '• 
.')  including  any  revolving,  detachable  or  magazine  breech,  does  not  exceed 

6  twelve  inches,  and  a  machine  gun,  irrespective  of  the  length  of  the  barrel. 

7  .\ny  gun  of  small  arm  calibre  designed  for  rapid  fire  and  operated  by  a 

5  mechanism,  or  any  gun  which  operates  automatically  after  the  first  shot 
9  has  been  fired,  either  by  gas  action  or  recoil  action,  shall  be  deemed  to 

10  be  a  machine  gun  for  the  purposes  of  said  sections,  and  of  sections  one 

11  hundred  and  thirty-one  and  one  hundred  and  thirty-one  B.     As  used  in 

12  this  section  and  in  sections  one  hundred  and  twenty-two  to  one  hundred 

13  and  thirty-one  A,  the  words  "purchase"  and  "sale"  shall  include  ex- 

14  change,  the  word  "purchaser"  shall  include  exchanger,  and  the  verbs 
l.j  "sell"  and  "purchase",  in  their  different  forms  and  tenses,  shall  include 

16  the  verb  exchange  in  its  appropriate  form  and  tense.     Said  sections  one 

17  hundred  and  twenty-two  to  one  hundred  and  twenty-nine,  inclusive, 

18  shall  not  apply  to  antique  firearms  incapable  of  use  as  firearms  nor  to 

19  sales  of  firearms  at  wholesale. 

1  Section  122.     The  licensing  authorities  in  any  town  may,  in  their  Licenses. 

2  discretion,  grant  licenses  to  persons  to  sell,  rent  or  lease  firearms  and  may  1922!  485]  5  2. 

3  fix  a  fee  for  such  license.     Every  such  license  shall  specify  the  street  and 

4  number,  if  any,  of  the  building  where  the  business  is  to  be  carried  on 

5  antl  the  license  shall  not  protect  a  licensee  who  carries  on  his  business  in 
G  any  other  place. 

1  Section  122A.     The   licensing  authorities   shall   record   all   licenses  Duties  of 

2  issued  under  the  preceding  section  in  books  kept  for  the  purpose,  shall  authorities. 

3  furnish  the  licensee  with  a  sales  record  book  to  be  kept  by  him  as  pro- 

4  vided   in  section  one  hundred  and  twenty-three  and  shall,   upon  the 
.")  granting  of  any  license,  send  notice  thereof  to  the  commissioner  of  public 

6  safety.     The  said  books  shall  be  supplied  by  the  commissioner,  upon 

7  application  of  the  licensing  authorities,  at  a  price  not  in  excess  of  the 

8  cost  thereof. 

1  Section  123.    The  license  shall  be  expressed  to  be  and  shall  be  sub-  Conditions  of 

2  ject  to  the  following  conditions:   First,  That  the  provisions  in  regard  to  1911,49.5,  §4. 

3  the  nature  of  the  license  and  the  building  in  which  the  business  may  be  1925;  284!  §  1! 

4  carried  on  under  it  shall  be  strictly  adhered  to.     Second,  That  every  192?;  320!  1 2! 
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licensee  shall  before  delivery  of  a  firearm  make  or  cause  to  be  made  a 
true  entry  in  a  sales  record  book  to  be  furnished  by  the  licensing  au- 
thorities and  to  be  kept  for  that  purpose,  specifying  the  description  of 
the  firearm,  the  make,  number,  whether  single  barrel,  magazine,  revolver, 
pin,  rim  or  central  fire,  whether  sold,  rented  or  leased,  the  date  and  hour 
of  such  delivery,  and  shall,  before  delivery  as  aforesaid,  require  the 
purchaser,  renter  or  lessee  personally  to  write  in  said  sales  record  book 
his  full  name,  sex,  residence  and  occupation.  The  said  book  shall  be 
open  at  all  times  to  the  inspection  of  the  licensing  authorities  and  of  the 
police.  Third,  That  the  license  or  a  copy  thereof,  certified  by  the 
recording  officer  of  the  licensing  authorities  or  by  the  clerk  of  the  town 
by  which  it  is  issued,  shall  be  displayed  on  the  premises  in  a  position 
where  it  can  easily  be  read.  Fourth,  That  no  firearms  shall  be  displayed 
in  any  outer  window  of  said  premises  or  in  any  other  place  where  they 
can  readily  be  seen  from  the  outside.  Fifth,  That  the  licensee  shall,  once 
a  week,  send  a  copy  of  the  record  of  sales,  rentals  and  leases  made  by 
him  for  the  preceding  seven  days  to  the  licensing  authorities  and  to  the 
commissioner  of  public  safety.  Sixth,  That  every  firearm  shall  be  de- 
livered securely  wrapped  and  fastened  and  shall  be  unloaded  when  de- 
livered. Seventh,  That  no  delivery  of  a  pistol  or  revolver  shall  be  made 
on  the  day  of  application  for  the  purchase,  rental  or  lease  thereof,  except 
to  a  person  having  a  license  to  carry  the  same  issued  under  section  one 
hundred  and  thirty-one.  Eighth,  That  no  pistol  or  revolver  shall  be 
sold,  rented  or  leased  to  a  person  who  has  not  a  permit,  then  in  force, 
to  purchase,  rent  or  lease  the  same  issued  under  section  one  hundred 
and  thirty-one  A,  and  that  no  machine  gun  shall  be  sold,  rented  or  leased 
to  a  person  who  has  not  a  Hcense  to  possess  the  same  issued  under  section 
one  hundred  and  thirty-one.  Ninth,  That  upon  a  sale,  rental  or  lease  of 
a  pistol  or  revolver,  the  licensee  under  section  one  hundred  and  twenty- 
two  shall  take  up  such  permit  and  shall  endorse  upon  it  the  time  and 
place  of  said  sale,  rental  or  lease,  and  shall  forthwith  transmit  the  same 
to  the  commissioner  of  public  safety,  and  that  upon  the  sale,  rental  or 
lease  of  a  machine  gun  shall  endorse  upon  the  license  to  possess  the  same 
the  time  and  place  of  said  sale,  rental  or  lease,  and  shall  forthwith  trans- 
mit a  notice  thereof  to  said  commissioner.  Tenth,  That  this  license  shall 
be  subject  to  forfeiture  as  provided  in  section  one  hundred  and  twenty- 
five  for  breach  of  any  of  its  conditions,  and  that,  if  the  licensee  hereunder 
is  convicted  of  a  violation  of  any  such  condition,  this  license  shall  there- 
upon become  void. 
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Term  of 
licenses. 


Section  124.     Licenses  shall  expire  on  April  thirtieth  of  each  year;     1 

1911,495, 5  5.    but  they  may  be  granted  during  April  to  take  effect  on  May  first  next     2 

ensuing.  3 


Section  125.     The  licensing  authorities,  after  notice  to  the  licensee     1 


Suspension  or 
revocation  of 

ign!"^,  §6.  ^nd  reasonable  opportunity  for  him  to  be  heard,  may  declare  his  license 
1922,  485,  §  5.  forfeited,  or  may  suspend  his  license  for  such  period  of  time  as  they  may 
deem  proper,  upon  satisfactory  proof  that  he  has  violated  or  permitted 
a  violation  of  any  condition  thereof  or  has  violated  any  law.  The  pend- 
ency of  proceedings  before  a  court  shall  not  suspend  or  interfere  with  the 
power  to  declare  a  forfeiture.  If  the  license  is  declared  forfeited,  the 
licensee  shall  be  disqualified  to  receive  a  license  for  one  year  after  the 
expiration  of  the  term  of  the  license  so  forfeited. 
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1  Section  \2(].     If  any  placard,  sign  or  advertisement  is  exposed  from,  signs,  etc., 

2  maintained  in  or  permitted  to  remain  upon  any  vehicle,  shop,  stand,  firearn^are*' 

3  tenement,  or  any  place  of  common  resort,  purporting  or  designed  to  mf/ws.^'s'V. 

4  announce  the  keeping  in  or  upon  said  vehicle  or  in  or  upon  any  of  said 

5  premises  of  firearms,  it  shall  he  prima  facie  e\idence  that  firearms  are 

6  kept  in  or  upon  such  vehicle  or  premises  for  sale. 

1  Section  127.     Licensing  authorities  may  transfer  licenses  from  one  Transfer  ot 

2  location  to  another  within  the  town  in  which  the  licenses  are  in  force,  mLMS,  §8. 

3  but  such  transfer  shall  he  granted  only  to  the  original  licensee  and  upon  ''■*^^'  *^^'  ^  **■ 

4  the  same  terms  and  conditions  upon  which  the  license  was  originally 

5  granted. 

1  Section  128.     Any  licensee  under  a  license  described  in  section  one  Penalty  for 

2  hundred  and  twenty-three,  and  any  employee  or  agent  of  such  a  licensee,  iio°nse'o'r° 

3  who  violates  any  provision  of  said  section  required  to  be  expressed  in  wUhTut*^'"" 

4  the  second,  fourth,  sixth,  seventh,  eighth  or  ninth  condition  of  said  i9ii"49,i;,  §  9 
'•>  license,  and  anv  person  who,  without  being  licensed  as  hereinbefore  pro-  J^^s,  aw,  §  2. 

.  ,     1  ,,  ,  !■  1  I  .       1926,  395,  §  2. 

()  vided,  sells,  rents  or  leases,  or  exposes  tor  sale,  rental  or  lease,  or  has  m 

7  his  possession  with  intent  to  sell,  rent  or  lease,  a  firearm,  shall  be  pun- 

8  ished  by  imprisonment  for  not  less  than  six  months  nor  more  than  two 

9  years. 

1  Section  129.     Any  person  who  in  purchasing,  renting  or  hiring  a  Penalty  for 

2  firearm  gives  a  false  or  fictitious  name  or  address  shall  be  punished  by  a  n'am°e!  etc^*^ 

3  fine  of  not  less  than  twenty-five  nor  more  than  one  hundred  dollars  or  J925;  til'.  §  3*^' 

4  by  imprisonment  for  not  more  than  one  year,  or  both. 

1  Section  129A.     No  unnaturalized  foreign-born  person  shall,  within  Ownership, 

2  the  commonwealth,  own  or  have  in  his  possession  or  under  his  control  reguiat*^d."^°^ 

3  a  firearm  as  defined  in  section  one  hundred  and  twenty-one,  unless  such  i922,'785,  §  7. 

4  person  has  a  permit  under  section  one  hundred  and  thirty-one  to  carry 

5  such  firearm.     Any  violation  of  this  section  shall  be  punished  by  a  fine 

6  of  not  less  than  one  hundred  dollars  or  by  imprisonment  for  not  more 

7  than  three  months  or  both. 

1  Section  130.     Whoever  sells  or  furnishes  to  a  minor  under  the  age  of  fp^iJn"^/t"'' 

2  fifteen  or  to  an  unnaturalized  foreign-born  person  any  firearm,  air  gun  firearms  to' 

3  or  other  dangerous  weapon  or  ammunition  therefor,  or  whoever  sells  1884,  7b. 

4  or  furnishes  to  any  minor  fifteen  years  of  age  or  over  who  does  not  possess  1909, 199! 

5  and  display  a  license  then  in  force  to  carry  a  pistol  or  revolver  issued  to  {922'  lit'.  5  s. 

6  him  under  section  one  hundred  and  thirty-one  ammunition  for  any  fire-  263^3":  103. 

7  arm  as  defined  in  section  one  hundred  and  twenty-one,  shall,  except  as  ^"s  Masa.  172. 
S  provided  by  section  one  hundred  and  twenty-eight,  be  punished  by  a 

9  fine  of  not  less  than  one  hundred  nor  more  than  five  hundred  dollars; 

10  but  instructors  and  teachers  may  furnish  military  weapons  to  pupils  for 

11  instruction  and  drill. 

1      Section  131.    The  justice  of  a  court  or  a  trial  justice,  the  board  of  License  to 

or  e  •  1  1  1'  1  •      •  carry  pistol, 

z  police  or  mayor  01  a  city,  the  selectmen  ot  a  town,  or  the  commissioner  etc   Penalty. 

3  of  public  safety,  or  persons  authorized  by  them,  may,  upon  the  applica-  1911!  548!  §  i. 

4  tion  of  any  person  residing  or  having  a  place  of  business  within  the  juris-  1922!  48.'>i  §  9. 

5  diction  of  the  person  or  body  issuing  the  license,  except  an  unnaturalized  {gi?;  3II;  1 1: 

6  person,  a  person  who  has  been  convicted  of  a  felony  or  of  the  unlawful 
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use  or  sale  of  drugs  or  a  minor  other  than  one  fifteen  years  of  age  or  over  7 
in  the  employ  of  a  bank,  public  utility  corporation  or  business  of  a  sim-  8 
ilar  nature  whose  application  is  endorsed  by  his  employer,  issue  a  license  9 
to  such  applicant  to  carry  a  pistol  or  revolver  in  the  commonwealth  or  10 
to  possess  therein  a  machine  gun,  if  it  appears  that  he  has  good  reason  11 
to  fear  an  injury  to  his  person  or  property  or  for  any  other  proper  pur-  12 
pose,  and  that  he  is  a  suitable  person  to  be  so  licensed.  Such  license  shall  13 
be  issued  for  a  term  not  to  exceed  one  year,  but  may  be  for  a  less  period,  14 
and  all  such  licenses  shall  be  revocable  at  the  will  of  the  person  or  body  15 
issuing  the  same,  who  shall  forthwith  send  written  notice  of  such  revo-  16 
cation  to  the  commissioner  of  public  safety.  Said  licenses  shall  be  issued  17 
on  forms  furnished  by  said  commissioner  and  a  copy  of  every  license  IS 
so  issued  shall  within  one  week  after  the  granting  thereof  be  sent  to  the  19 
said  commissioner.  Whoever  issues  a  license  in  violation  of  this  section  20 
shall  be  punished  by  imprisonment  for  not  less  than  six  months  nor  21 
more  than  two  years  in  a  jail  or  house  of  correction.  22 


Permits  to 
purchase,  etc., 
pistol,  etc. 
Penalty. 
1926,  395,  §  3. 


Section  1.31A.     A  licensing  authority  under  the  preceding  section,  1 

upon  the  application  of  a  person  qualified  to  be  granted  a  license  there-  2 

under  by  such  authority,  may  grant  to  such  a  person,  other  than  a  minor,  3 

a  permit  to  purchase,  rent  or  lease  a  pistol  or  revolver  if  it  appears  that  4 

such  purchase,  rental  or  lease  is  for  a  proper  purpose,  and  may  re\'oke  5 

such  permit  at  will.    Such  permits  shall  be  issued  on  forms  furnished  by  6 

the  commissioner  of  public  safety,  shall  be  valid  for  not  more  than  ten  7 

days  after  issue,  and  a  copy  of  every  such  permit  so  issued  shall  within  S 

one  week  thereafter  be  sent  to  the  said  commissioner.    Whoever  issues  9 

a  permit  in  violation  of  this  section  shall  be  punished  by  imprisonment  10 

for  not  less  than  six  months  nor  more  than  two  years  in  a  jail  or  house  1 1 

of  correction.  12 


Penalty  for 
loan  of  money 
on  pistol,  etc. 

1926.  395,  §  3. 

1927,  326,  §  4. 


Section  131B.    Whoever  loans  money  secured  by  mortgage,  deposit  1 

or  pledge  of  a  pistol,  revolver  or  machine  gun  shall  be  punished  by  a  2 

fine  of  not  more  than  five  hundred  dollars  or  by  imprisonment  for  not  3 

more  than  one  year,  or  by  both.  4 


Smoke 
nuisance. 
1901,427,  §5  1 
5,  9,  10. 
R.  L.  102, 
§§  122,  127. 
1908,  187. 

(Penalty,  §  136.; 


SMOKE  NUISjVNCE. 

Section  132.  In  a  town,  except  those  mentioned  in  chapter  six  hun-  1 
dred  and  fifty-one  of  the  acts  of  nineteen  hundred  and  ten,  which  accepts  2 
sections  one  hundred  and  thirty-two  to  one  hundred  and  thirty-six,  3 
inclusive,  or  has  accepted  corresponding  provisions  of  earlier  laws  by  4 
]  a  vote  of  the  city  council  or  of  the  voters  of  a  town  at  an  annual  town  5 
meeting,  the  emission,  except  by  locomotive  engines  or  by  brick  or  6 
pottery  kilns,  into  the  open  air  of  dark  smoke  or  dense  gray  smoke  for  7 
more  than  five  minutes  continuously,  or  the  emission,  except  as  afore-  8 
said,  of  such  smoke  during  ninety  minutes  of  any  continuous  period  of  9 
twelve  hours,  within  a  quarter  of  a  mile  of  a  dwelling,  is  hereby  declared  10 
a  nuisance  unless  such  emission  is  under  a  permit  which  may  be  granted  11 
annualh'  bv  the  aldermen  of  cities  or  the  selectmen  of  towns.  12 


Permits. 
1901.  427, 
6.  8. 

R    L.  102, 
§  123. 


1§5, 


Section  133.     Such  permit  shall  be  signed  by  the  mayor  or  by  a  1 

majority  of  the  board  of  selectmen  and  by  the  city  or  town  clerk,  and  2 

be  recorded  in  the  office  of  said  clerk.     It  shall  name  the  person  to  3 

whom  it  is  granted,  and  definitely  and  clearly  describe  the  location  and  4 
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5  limits  of  the  premises  to  which  it  applies,  and  shall  remain  in  force  until 

6  the  first  day  of  May  next  after  its  date,  unless  sooner  forfeited  or  rendered 

7  void.    Notice  of  applications  for  such  permits  shall  be  published  at  the 

8  expense  of  the  applicant  in  the  manner  prescribed  by  section  fifteen  of 

9  chapter  one  hundred  and  thirty-ci^dit  relative  to  applications  for  liquor 

10  licenses.     The  board  grantiiij;  the  permits  may  establish  fees  for  their 

11  issue,  not  exceeding  one  dollar  each,  to  be  paid  to  the  treasurer  of  the 

12  municipality. 

1  Section  134.    If,  before  the  expiration  of  the  ten  days  following  the  objections 

2  publication  of  the  notice,  the  owner  of  a  dwelling  withm  a  quarter  of  a  1901,427.  §7. 

3  mile  of  the  premises  described  therein  gives  written  notice  to  the  board  ^124.^°^' 

4  having  authority  to  grant  the  permit  that  he  objects  to  the  granting 

5  thereof,  it  shall  not  be  granted,  unless  said  board,  after  a  public  hearing 

6  of  the  persons  interested,  decides  that  no  just  ground  for  objection  exists, 

7  or  that  the  public  good  requires  that  it  be  granted;   but  the  granting  of 

8  a  permit  shall  not  prejudice  any  right  of  damages  which  a  person  may 

9  have  against  the  person  receiving  the  permit.     If  a  permit  is  granted 

10  after  objection  is  filed,  and  without  a  hearing  as  aforesaid,  or  without 

11  proper  advertisement  as  herein  provided,  the  owner  of  such  dwelling 

12  may  apply  to  the  district  court  within  whose  jurisdiction  the  premises 

13  are  situated  for  a  hearing  in  the  case;   and  said  court,  if  it  appears  that 

14  said  permit  was  granted  without  compliance  with  this  and  the  preceding 

15  section,  shall  revoke  the  permit,  and  notice  of  such  revocation  shall  be 

16  sent  to  the  board  granting  the  permit  and  to  the  person  receiving  it. 

1  Section  135.    The  mayor  or  selectmen  may,  in  -January  of  each  year,  EntorcemeDt. 

2  designate  some  proper  persons  who  shall  be  charged  with  the  enforce-  §§3.' 4"  ' 

3  ment  of  sections  one  hundred  and  thirty-two  to  one  hundred  and  thirty-  f  il's/"^' 

4  six,  inclusive,  during  the  year  in  which  they  are  appointed;    but  such 

5  designation  shall  be  subject  to  change  at  any  time.     An  officer  so  desig- 

6  nated  may  apply  to  the  supreme  judicial  or  superior  court  for  an  injunc- 

7  tion  to  restrain  the  further  operation  of   any  furnace  or  steam  boiler 

8  which  is  being  operated  in  such  a  manner  as  to  create  a  nuisance  as  above 

9  defined ;  and  said  court  may,  after  hearing  the  parties,  enjoin  the  further 

10  operation  of  such  furnace  or  boiler. 

1  Section  136.    Whoever  commits  the  nuisance  defined  in  section  one  Penalty.^     ^ 

2  hundred  and  thirty-two,  or  suffers  the  same  to  be  committed  on  any  r.  l'.  102', 

3  premises  owned  or  occupied  by  him.  or  in  any  way  participates  in  com-  ^  ^^^• 

4  mitting  the  same,  shall  be  punished  by  a  fine  of  not  more  than  one  hun- 

5  dred  dollars  for  each  week  during  any  part  of  which  such  nuisance  exists. 

DOGS. 

1  Section  137.    The  owner  or  keeper  of  a  dog  which  is  three  months  Licenses. 

2  old  or  over  shall  annually,  on  or  before  March  thirty-first,  cause  it  to  be  1797*13. 

3  registered,  numbered,  described  and  licensed  for  one  year  from  April  first  1798.  54.  §  1. 

4  following,  if  the  flog  is  kept  in  Boston  in  the  office  of  the  police  commis-  \l\l]  HI]  5 1 

5  sioner,  or  if  kejit  in  an\-  other  town  in  the  office  of  the  clerk  thereof.     The  «•  f^^f^ 

6  license  shall  be  subject  to  the  condition  expressed  therein  that  the  dog  J|50''2|5- 

7  which  is  the  subject  of  the  license  shall  be  controlled  and  restrained  from  §§  i-a,  8." 

8  killing,  chasing  or  harassing  sheep,  lambs,  fowls  or  other  domestic  animals.  55 1,'2.  '" 
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p.  S.  102,  §  80. 
1885,  292. 
R.  L.  102.  §  128. 
1909,  440,  §  4. 


1914,  198.  §  4. 
1917,  271,  §  2. 
12  Allen,  480. 
100  Mass.  136. 

[Penalty,  §  135.] 


123  Mass.  245. 
134  Mass.  537. 
169  Mass.  354. 
1  Op.  A.  G.  290. 


9 


?864',  llbf  M.    ^^^  owner  or  keeper  of  a  licensed  dog  shall  cause  it  to  wear  around  its 
1867'  i3o'  1 1'    "^^'^  ^  collar  distinctly  marked  with  its  owner's  name  and  its  registered  10 
1872]  330;  §i'    number.  11 


Same 

1859 

G.S. 

1863, 

1864, 

1867, 

1872. 

§§  1. 

P.  S. 

1885, 

R.  L. 

§  129, 

1909, 


subject. 
225,  §  10. 
88,  §  55. 
113. 

299,  §  2. 
130,  §  2. 
330, 
2. 

102,  §  81. 
292. 
102. 

'440,  §  4. 


Section  138.    The  owner  or  keeper  of  a  dog  may  at  any  time  have  it  1 

licensed  until  April  first  following;  and  a  person  who  becomes  the  owner  2 

or  keeper  of  a  dog  after  April  first,  which  is  not  duly  licensed,  and  the  3 

owner  or  keeper  of  a  dog  which  becomes  three  months  old  after  March  4 

thirty-first  in  any  year  shall,  when  it  is  three  months  old,  cause  it  to  be  5 

registered,  numbered,  described,  licensed  and  collared  as  required  by  the  6 

preceding  section.  7 

1914,  198,  5  4.  4  Allen,  584.  174  Mass.  74. 

[Penalty,  §  141.] 


Fees. 

1797,  53,  §  2. 
1824,  139,  §  2. 
R.  S.  58.  §  10. 

1858,  139,  §  3. 

1859,  225.  §  1. 
G.S.  88,  §52. 
1867,  130,  §  1. 
P.  S.  102,  §  82. 
1890,  72. 
R.L.  102, 
§130. 

1908,  169. 
1910,  87. 


Section  139.     The  fee  for  every  license  shall,  except  as  provided  in  1 

section  one  hundred  and  seventy-three,  be  two  dollars  for  a  male  dog  and  2 

five  dollars  for  a  female  dog,  unless  a  certificate  of  a  registered  veterinarian  3 

who  performed  the  operation  that  said  female  dog  has  been  spayed  and  4 

has  thereby  been  deprived  of  the  power  of  propagation  has  been  filed  5 

with  the  town  clerk,  in  which  case  the  fee  shall  be  two  dollars.     A  certi-  6 

fied  copy  of  such  certificate  on  file  in  the  office  of  any  town  clerk  within  7 

the  commonwealth  may  be  accepted  as  evidence  that  the  said  operation  8 

has  been  performed.  9 


Breeder's 
license. 
1887,  307. 
R.  L.  102, 
S  131. 


Section  140.  The  owner  or  keeper  of  dogs  kept  for  breeding  purposes 
may  annually  receive  a  license  authorizing  him  to  keep  such  dogs  upon 
the  premises  described  in  the  license.  If  the  number  of  dogs  so  kept 
does  not  exceed  five,  the  fee  for  such  license  shall  be  twenty-five  dollars, 
and  if  the  number  of  dogs  exceeds  five,  the  fee  shall  be  fifty  dollars,  and 
no  fee  shall  be  required  for  the  dogs  of  such  owner  or  keeper  which  are 
under  the  age  of  six  months.  The  three  preceding  sections  shall  not 
apply  to  licenses  under  this  section. 


Penalty  for 
keeping  un- 
licensed dog. 

1858,  139,  §  1. 

1859,  225,  §  9. 
G.  S.  88,  §  56. 
1S64,  299,  §  5. 
1867,  130,  §  5. 
P.  S.  102,  §87. 


Section  141 .  Whoever  violates  any  provision  of  sections  one  hundred 
and  thirty-seven,  one  hundred  and  thirty-eight  or  one  hundred  and  forty 
shall  forfeit  not  more  than  fifteen  dollars,  which  shall  be  paid,  if  the  dog 
was  kept  in  any  town  in  Suffolk  county,  to  the  treasurer  of  the  town, 
or,  if  kept  in  any  other  county,  to  the  treasurer  thereof. 

1901,  120.  15  Gray.  193.  107  Mass.  405. 

R.  L.  102,  §  137.  2  Allen,  507.  1  Op.  A.  G.  603. 


Keeping  of 
bloodhound, 

1886,  340,  §  1. 
R.  L.  102. 
§  138. 
1904,  105, 
§§  1,2. 


Section  142.  No  person  shall  keep  or  have  in  his  care  or  possession 
any  bloodhound,  excepting  an  English  bloodhound  of  pure  blood  whose 
pedigree  is  recorded  or  would  be  entitled  to  record  in  the  English  blood- 
hound herd  book,  or  any  dog  classed  by  dog  fanciers  or  breeders  as  Cuban 
bloodhound  or  Siberian  bloodhound,  whether  such  dog  is  in  whole  or  in 
part  of  such  species,  unless  such  dog  is  kept  solely  for  exhibition.  In 
such  case  he  shall  at  all  times  be  kept  securely  enclosed  or  chained,  and 
shall  not  be  allowed  at  large  even  though  in  charge  of  a  keeper,  unless 
properly  and  securely  muzzled. 
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1  Section  143.     Whoever  violates  the  preceding  section  shall  forfeit  Penalty. 

2  fifty  dollars,  ten  dollars  of  which  shall  be  paid  to  the  complainant,  and  r.  l'  102', 

3  forty  dollars  shall,  if  the  dojj  was  kept  in  any  town  in  Suffolk  county,  be  '  '^®' 

4  paid  to  the  treasurer  of  the  town,  or,  if  kept  in  any  other  county,  to  the 

5  treasurer  thereof. 

1  Section  144.     Within  forty-eight  hours  after  the  conviction  of  any  illegally  kept 

2  person  for  kee])in<;  a  dog  contrar\'  to  the  provisions  of  section  one  hundred  mSv°d  or  ^''' 
',^  and  forty-two.  the  mayor  of  a  city  or  chairman  of  the  selectmen  of  a  town  if8i!j6?34o,  5  3. 

4  within  which  such  dog  is  kept  shall  order  the  person  so  convicted  to  5^140/°^' 

5  remove  such  dog  from  the  city  or  town.     Written  notice  of  the  order  for 
(i  such  removal  shall  be  served  by  any  police  officer  or  constable  of  the 

7  city  or  town;   and  if  such  dog  is  not  removed  within  twenty-four  hours 

8  after  service  of  such  notice,  the  mayor  or  chairman  of  the  selectmen 

9  shall  in  writing  order  such  dog  to  be  killed  by  any  police  officer  or  con- 

10  stable  of  such  city  or  town,  who  may,  in  the  execution  of  such  order, 

11  enter  any  premises  within  its  limits. 

1  Section  145.     Every  license  issued  to  the  owner  of  a  dog  shall  have  Description 

2  a  description  of  the  symptoms  of  hydrophobia  printed  thereon.     Such  phobia'^tobe 

3  description  shall  be  supplied  by  the  department  of  public  health  to  the  ea'ch'iiien"e. 

4  clerks  of  the  several  towns  upon  application  therefor. 

1877,167,5  4.  p.  S.  102,  §83.  1886.  101,  §  4.  R.  L.  102,  5132. 

1  Section  146.     A  license  duly  recorded  shall  be  valid  throughout  the  License  valid 

2  commonwealth,  and  may  be  transferred  with  the  dog  licensed  thereunder;  statelet"."' 

3  but  after  thirty  days  from  such  transfer  it  shall  be  again  recorded,  if  the  a^s.' ssf '§  m!' 

4  dog  is  kept  in  Boston,  by  the  police  commissioner,  or,  if  kept  in  any  other  Jg^^'  -^'  1 1- 

5  city  or  town,  by  the  clerk  thereof. 

p.  S.  102,  5  86.  R.  L.  102,  §  136.  134  Mass.  537. 

1884,  185.  1906,  291,  §  10. 

1  Section  147.     The  police  commissioner  of  Boston  and  the  clerks  of  '.ssuingof 

...  1      11   •  •  1   1-  •  1  licenses,  dis- 

2  other  cities  and  towns  shall  issue  said  licenses,  receive  the  money  there-  position  of 

3  for,  and  pav  it  into  the  treasuries  of  their  respective  counties,  except  in  1797,53,  is. 

4  the  county  of  Suffolk,  on  or  before  June  first  and  December  first  of  each  r.'s.'ss,  §  11! 

5  year,  retaining,  except  in  Boston,  to  their  own  use  twenty  cents  for  each  §f\*,'4"*' 

6  Ucense,  and  shall  return  therewith  a  sworn  statement  of  the  amount  of  cf^l;  is^'s^ss. 

7  money  thus  received  and  paid  over  by  them.     They  shall  also  keep  a  \^\-  ^-  \  f 

8  record  of  all  licenses  issued  by  them,  of  the  names  of  the  keepers  or  isb7,  130,  §  3. 

9  owners  of  dogs  licensed,  and  of  the  names,  registered  numbers  and  descrip-  p.  s.'io2,  5  84. 

10  tions  of  all  such  dogs.     If  a  city  or  town  clerk  neglects  to  pay  over  such  1887!  135! 

1 1  money  to  the  county  treasurer  as  required  by  this  section,  the  city  or  r**l'  102.  ^  ^' 

12  town  may  recover  the  amount  thereof  for  the  benefit  of  the  county,  with  iVoi^  353  §  3 

13  all  damages  sustained  through  such  neglect,  and  interest,  in  an  action  {4°''^Ia^5'•  lyg**' 

14  on  the  official  bond  required  of  city  clerks  by  the  following  section  or  of 

15  town  clerks  by  section  thirteen  of  chapter  forty-one. 

1  Section  148.    City  clerks,  except  in  Boston,  shall  give  bond  with  Bond  of  city 

2  sureties  to  their  respective  cities,  which,  within  ten  days  after  their  i8ss,'320, 

3  election  and  qualification,  shall  be  approved  by  the  aldermen,  condi-  r  l.  102, 

4  tioned  faithfully  to  account  for  all  fees  received  for  dog  licenses,  and  for  iViot'sio,  5 1. 

5  sporting  and  trapping  licenses  and  duplicates  thereof,  and  for  the  pay-  }^i|;  29^;  |  H; 
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ment  of  all  fees  received  for  such  dog  licenses,  less  their  fees,  into  their  6 

respective  county  treasuries,  and  of  all  fees  received  for  such  sporting  7 

and  trapping  licenses  and  duplicates  thereof,  less  their  fees,  to  the  com-  8 

monwealth.  9 


Accounts  of 
county,  etc., 
clerks. 

1859,  225,  §  1. 
G.  S.  88,  §  53. 
1864,  299,  §  4. 
1867,  130.  §  4. 


Section  149.    Each  county,  city  and  town  treasurer,  except  in  Suf-  1 

folk  county,  shall  keep  an  accurate  and  separate  account  of  all  money  2 

received  and  expended  by  him  under  the  provisions  of  this  chapter  3 

relating  to  dogs.  4 

p.  S.  102,  §  85.  R.  L.  102,  §  135. 


Assessors  to 
take  list  of 


Section  150.  The  assessors  shall  annually  take  a  list  of  all  dogs 
1858  iM^T'i^'  owned  or  kept  in  their  respective  cities  and  towns  on  April  first,  with 
•"'"'  "■"'  ■  15.  the  owners'  or  keepers'  names,  and  return  the  same  to  the  city  or  town 
clerk,  or,  in  Boston,  to  the  police  commissioner,  on  or  before  July  first. 
An  owner  or  keeper  of  a  dog  who  refuses  to  answer  or  answers  falsely  to 
the  assessors  relative  to  the  ownership  thereof  shall  be  punished  by  a 
fine  of  not  less  than  ten  dollars,  which,  except  in  Suffolk  county,  shall 
be  paid  into  the  county  treasury. 


1859,  225, 
1864,  299,  §  6, 
1867,  130,  §  6 
1871,  41. 
P.  S.  102,  §  89 
R.  L.  102, 
§142. 
1914,  198,  §  4 


1 

2 
3 
4 
5 
6 
7 
8 


Dog  officers. 
Killing  un- 
licensed dogs. 

1797,  53,  §  4. 

1798,  54,  §  2. 
1812,  146,  §  2. 
R.  S.  58.  §  12. 

1858,  139,  §  1. 

1859,  225, 
§§4,  12. 
G.  S.  88. 
§§  58,66. 
1864,  299,  §  7. 
1867,  130,  §  7. 
P.  S.  102,  §  90. 
R.  L.  102, 

§  143. 

1907,  240,  §  1. 

1908,  182. 

1910,  629. 

1911,  391. 
18  Pick.  262. 

I  Met.  555. 
15  Gray,  61. 

II  Allen,  151. 
100  Mass.  136. 
109  Mass.  273, 
275. 

133  Mass.  240. 
191  Mass.  56. 
210  Mass.  374. 
213  Mass.  222. 
226  Mass.  579. 
261  Mass.  138. 
1  Op.  A.  G.  603. 


Section  151.  The  mayor  of  each  city  and  the  chairman  of  the  select-  1 
men  of  each  town  shall  annually,  within  ten  days  after  July  first,  issue  2 
a  warrant  to  one  or  more  police  officers  or  constables,  who  shall  hold  3 
office  for  one  year  or  until  their  successors  are  qualified,  directing  them  4 
forthwith  to  kill  or  cause  to  be  killed  all  dogs  within  such  city  or  town  5 
which  are  not  licensed  and  collared  as  required  by  this  chapter,  and  to  6 
enter  complaint  against  the  owners  or  keepers  thereof;  and  any  person  7 
may,  and  every  police  officer  and  constable  shall,  kill  or  cause  to  be  killed  8 
all  such  dogs  whenever  or  wherever  found.  Such  officers,  other  than  9 
those  employed  under  regular  pay,  shall  receive  from  the  treasurers  of  10 
their  respective  cities  and  towns  one  dollar  for  each  dog  so  destroyed;  11 
except  that  in  cities  of  twenty-five  thousand  inhabitants  or  more  they  12 
shall  be  paid  the  same  wages  per  diem  for  the  time  actually  employed  13 
which  the  regular  police  officers  of  such  cities  receive.  Bills  for  such  14 
services  shall  be  approved  by  the  mayor  of  the  city  or  chairman  of  the  15 
selectmen  of  the  town  in  which  said  dogs  are  destroyed,  and  in  cities  and  16 
towns  in  the  county  of  Suffolk  shall  be  paid  from  money  recei\'ed  under  17 
the  provisions  of  this  chapter  relating  to  dogs.  Cities  and  towns  in  other  18 
counties  shall  be  reimbursed  by  the  treasurers  of  their  respective  counties  19 
from  the  money  received  under  such  provisions.  20 


Returns  by 
dog  ofiBcers. 
1867,  130,  §  i 
P.  S.  102.  §9 
R.  L.  102, 
§  144. 
1907,  240,  §  ; 


Section  152.    Each  police  officer  or  constable  to  whom  such  warrant  1 

is  issued  shall  make  returns,  on  or  before  October  first  following  and  at  2 

the  expiration  of  his  term  of  office,  to  the  maj'or  or  chairman  of  select-  3 

men  issuing  the  same,  and  shall  state  in  said  returns  the  number  of  4 

dogs  killed,  the  names  of  the  owners  or  keepers  thereof  and  whether  5 

all  unlicensed  dogs  in  his  town  have  been  killed,  and  the  names  of  6 

persons  against  whom  complaints  have  been    made   under    the   pro-  7 

visions  of  this  chapter  relating  to  dogs,  and  whether  complaints  have  8 

been  entered  against  all  the  persons  who  have  failed  to  comply  there-  9 

with.  10 
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1       Section  153.    Such  warrant  inav  be  in  the  following  form:  warrant  to 

'  dog  officers. 

1807.  1.30.  5  Ifi. 

Commonwealth  of  Massachusetts.  u  l '102  ^ '"**' 

(Seal.)  5 164. 

,ss. 

To  ,  constable  of  the  city  {or  tou-n)  of 

In  the  name  of  the  Commonwealth  of  Massachusetts,  you  are  hereby  required 
to  proceed  forthwith  to  kill  or  cause  to  be  killed  all  dogs  within  the  said  city  (or 
tf)wn)  not  duly  licensed  and  coUarcd  according  to  the  provisions  of  chapter  one 
hundred  and  forty  of  the  General  Laws,  and  you  are  further  required  to  make 
and  enter  complaint  against  the  owner  or  keeper  of  every  such  dog. 

Hereof  fail  not,  and  make  due  return  of  this  warrant  with  your  doings  therein, 
stating  the  number  of  dogs  killed  and  the  names  of  the  owners  or  keepers  thereof, 
and  whether  all  unlicensed  dogs  in  said  city  (or  'town)  have  been  killed,  and 
the  names  of  persons  against  whom  complaints  have  been  made  under  the  pro- 
visions of  said  chapter,  and  whether  complaints  have  been  made  and  entered 
against  all  the  persons  who  have  failed  to  comply  with  the  provisions  of  said 
chapter,  on  or  before  the  first  day  of  October  next. 

Given  under  my  hand  and  seal  at  aforesaid,  the 

day  of  ,  in  the  year  nineteen  hundred  and 

Mayor  of  (or  Chairman  of  the  Selectmen  of) 

1  Section  154.    The  mayor  of  each  city  and  the  chairman  of  the  select-  Mayor,  etc., 

2  men  of  each  town  shall  annually,  within  ten  days  after  October  first,  district  at- ° 

3  sign  and  transmit  to  the  district  attorney  of  his  district  a  certificate,  war"  ams".^ '° 

4  on  oath,  stating  that  the  warrant  named  in  section  one  hundred  and  {ieTJilo;!!: 

5  fifty-one  was  issued  and  whether  it  has  been  duly  executed  and  returned  ^  l'^qj^®"' 

6  according  to  this  chapter.     The  district  attorney  shall  prosecute  city,  §  i*5. 

7  town  or  county  officers  who  fail  to  comply  therewith. 

1  Section  155.    The  owner  or  keeper  of  a  dog  shall  be  liable  in  tort  to  a  Liability  oi 

2  person  injured  by  it  in  double  the  amount  of  damages  sustained  by  him.  damage 

1791.38,5  4.  3  .\llen,  101,  191.  170  Mass.  441.  ^^    "*■ 

1797,  53,  §  5.  4  Allen,  431.  172  Mass.  453. 

1798.54,5  3.  117  Mass.  109.  177  Mass.  163. 

1812,  146.  5  3.  123  Mass.  580.  184  Mass.  150. 

R.  S.  58,  5  13.  124  Mass.  57.  202  Mass.  506. 

G.  S.  88,  §  59.  128  Mass.  218,  598.  204  Mass.  195. 

P.  S.  102.  §  93.  131  Mass.  236.  213  Mass.  28. 

R.  L.  102.  §  146.  148  Mass.  85.  216  Mass.  556. 

20  Pick.  477.  152  Mass.  7.  221  Mass.  73. 

12  Met.  291.  153  Mass.  347.  229  Mass.  348. 

12  Cush.  278.  l.'J4  Mass.  346.  251  Mass.  569. 

11  Gray,  29.  159  -Mass.  497.  260  Mass.  283. 

1  Allen,  191.  161  Mass.  182,  184.  266  Mass.  86. 


1  Section  156.    Any  person  may  kill  a  dog  which  suddenly  assaults  him  Dog  attacking 

2  while  he  is  peaceably  walking  or  riding  outside  the  enclosure  of  its  owner  ccr7ak." 

3  or  keeper;   and  any  person  may  kill  a  dog  found  out  of  the  enclosure  of  bc'kiUed"when. 

4  its  owner  or  keeper  and  not  under  his  immediate  care  worrying,  wound-  ^^^^-  ?|'  |  j^ 

5  ing  or  killing  neat  cattle,  sheep  or  lambs. 

G.  S.  88,  5  60.  R.  L.  102,  5  147.  177  Mass.  200. 

P.  S.  102,  5  94.  141  Mass.  179. 

1  Section  157.    If  a  person  who  has  been  so  assaulted,  or  who  finds  a  complaint  as 

2  dog  strolling  outside  of  the  enclosure  of  its  owner  or  keeper  and  not  ^"^^"k"'"" 

3  under  his  immediate  care,  within  thirty  days  after  such  assaidt  or  find-  r ^s.' si.' 1 16. 

4  ing  makes  oath  thereof  before  a  district  court  or  trial  justice  or  before  p  ffoo^gs 

5  the  clerk  of  the  town  where  the  owner  or  keeper  of  the  dog  dwells,  and  R  l.  102, 

6  that  he  suspects  the  dog  to  be  dangerous  or  mischievous,  and  gives  1924. 113. 

7  notice  thereof  to  its  owner  or  keeper  by  delivering  to  him  a  certificate  of 


1744 


LICENSES. 


[Chap.  140. 


such  oath  signed  by  such  court,  justice  or  clerk,  the  owner  or  keeper  8 
shall  forthwith  kill  or  confine  such  dog;  and  if  he  neglects  so  to  do  after  9 
twenty-four  hours  from  the  receipt  of  such  notice  he  shall  forfeit  ten  10 
dollars.  11 


Dog  proved 
dangerous  may 
be  killed. 
1791.  38,  §  3. 
R.  S.  58,  §  16. 
G.  S.  88,  §  62. 
1865,  197,  §  4. 
1867,  130,  §  14. 
P.  S.  102,  §96. 
R.L.102,  §149. 


Section  158.     If  such  dog  is  licensed  the  fine  prescribed  by  the  pre-  1 

ceding  section  shall  not  be  imposed  unless  the  dog  is  proved  to  be  mis-  2 

chievous  or  dangerous.    Any  person  may  kill  a  licensed  dog  which  has  3 

been  so  proved  to  be  mischievous  or  dangerous  if  it  is  again  found  stroll-  4 

ing  outside  of  the  enclosure  of  its  owner  or  keeper  and  not  under  his  im-  5 

mediate  care.  6 


Treble  dam- 
ages if  dog, 
after  notice, 
causes  injury, 
etc. 

1791,  38,  §  4. 
R.  S.  58,  §  17. 
G.  S.  88,  §  63. 
P.  S.  102,  §  97. 


Section  159.    If  a  dog,  after  such  notice  to  its  owner  or  keeper,  by  1 

such  assault  wounds  any  person,  or  worries,  wounds  or  kills  any  neat  2 

cattle,  sheep  or  lambs,  or  does  any  other  mischief,  the  owner  or  keeper  3 

shall  be  liable  in  tort  to  the  person  injured  thereby  in  treble  the  amount  4 

of  damages  sustained  by  him.  5 

R.  L.  102,  §  150. 


Protecting 
domestic 
animals  from 
injury  by  dogs. 
1902,  226. 
1904,  127. 


Section  160.  The  county  commissioners  of  any  county,  or  their  1 
agents  thereto  authorized  in  writing,  may  enter  upon  the  premises  of  2 
the  owner  of  any  dog  known  to  them  to  have  worried  or  killed  sheep,  3 
lambs,  fowls  or  other  domestic  animals,  and  then  and  there  kill  such  dog,  4 
unless  such  owner  whose  premises  are  thus  entered  for  the  said  purpose  5 
shall  give  a  bond  in  the  sum  of  two  hundred  dollars,  with  sufficient  sure-  6 
ties,  approved  by  the  county  commissioners,  conditioned  that  the  dog  7 
shall  refrain  from  killing  or  worrying  sheep,  lambs,  fowls  or  other  domestic  8 
animals  for  twelve  months  next  ensuing.  And  if  the  owner  of  the  dog  9 
declares  his  intention  to  give  such  a  bond,  the  said  county  commissioners  10 
or  their  agents  shall  allow  him  reasonable  time  in  which  to  procure  and  1 1 
prepare  the  same  and  to  present  it  to  them,  or  to  file  it  with  the  clerk  of  12 
the  town  where  the  said  owner  resides.  13 


Certain 
damages  by 
dogs  to  be  paid 
by  the  county. 
Appraisal,  etc. 

1858,  139,  §  4. 

1859.  225,  §  6. 
G.  S.  88,  §  64. 
1864.  299,  §  9. 
1867,  130,  §  10. 
P.  S.  102. 
§§98.  100. 
1886,  259. 
1889,  454,  §  1. 
R.  L.  102. 

§§  151.  157. 

1903,  100,  §  1. 

1904,  283,  §  1. 
1911,  392. 
1920,  547. 

2  Op.  A.  G.  250. 


Section  161.  Whoever  suffers  loss  by  the  worrying,  maiming  or 
killing  of  his  live  stock  or  poultry  by  dogs,  outside  the  premises  of  the 
owners  or  keepers  of  such  dogs,  may,  if  the  damage  is  done  in  a  city,  in- 
form the  officer  of  police  of  the  city  who  shall  be  designated  to  receive 
such  information  by  the  authority  appointing  the  police,  and,  if  the  dam- 
age is  done  in  a  town,  may  inform  the  chairman  of  the  selectmen  of  the 
town,  or,  if  he  is  absent  or  ill,  any  one  of  the  selectmen,  who  shall  proceed 
to  the  premises  where  the  damage  was  done  and  determine  whether  the  8 
same  was  inflicted  by  dogs,  and  if  so,  appraise  the  amount  thereof  if  it  9 
does  not  exceed  twenty  dollars.  If  in  the  opinion  of  said  officer  of  police,  10 
chairman  or  selectman,  the  amount  of  said  damage  exceeds  twenty  dol-  11 
lars,  the  damage  shall  be  appraised,  on  oath,  by  three  persons,  of  whom  12 
one  shall  be  such  officer  of  police,  chairman  or  selectman,  one  shall  be  13 
appointed  by  the  person  alleged  to  be  damaged,  and  the  third  shall  be  14 
appointed  by  the  other  two.  The  said  appraisers  shall  consider  and  in-  15 
elude  in  such  damages  the  labor  and  time  necessarily  expended  in  the  16 
finding  and  collecting  of  the  live  stock  or  poultry  injured  or  separated  17 
and  the  value  of  those  lost  or  otherwise  damaged  by  dogs.  The  said  18 
officer  of  police,  chairman  or  selectman  shall  return  a  certificate  of  the  19 
damages  found,  except  in  Suffolk  county,  to  the  treasurer  of  the  county  20 
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21  where  the  flamage  was  done,  witliin  ten  days  after  such  appraisal  is  made. 

22  The  treasurer  siiall  thereupon  suhmit  the  same  to  the  eounty  commission- 

23  ers,  who  within  thirty  days  shall  examine  all  bills  for  damages,  and  may 

24  upon  their  own  motion  or  upon  request  of  an  interested  party  shall  sum- 
2")  nion  the  appraisers  and  all  parties  interested  and  make  sueh  investiga- 
2()  tion  as  they  may  think  proper,  and  shall  issue  an  order  upon  the  treasurer 

27  of  the  county  for  such  amounts,  if  any,  as  they  decide  to  be  just  and  shall 

28  notify  all  interested  parties  of  their  decision.     The  treasurer,  except  in 

29  Suffolk  county,  shall  pay  all  orders  drawn  upon  him  in  full,  for  the  above 
'AO  purpose,  and  for  the  expenses  of  ajjjjraisal  out  of  any  money  in  the  county 
lil  treasiu-y,  and  payments  made  therefor  shall  be  charged  to  the  dog  fund. 

32  The  appraisers  shall  receive  from  the  county  three  dollars  each  for  every 

33  such  examination  made  by  them,  and  also  twenty  cents  a  mile  one  way 

34  for  their  necessary  travel. 

1  Section  1()2.     The  aldermen  or  selectmen  may  offer  a  reward  of  not  Pf|"'"'f,'°'' 

2  more  than  twenty-five  dollars  for  the  killing  of  any  dog  found  to  have  found  injuring 

3  worried,  maimed  or  killed  any  sheep,  lambs,  fowls  or  other  domestic  anCJTais"^ 

4  animals,  thereby  causing  damages  for  which  their  owner  may  become  r*l'  102',  ^  ^' 
,")  entitled  to  compensation  under  the  preceding  section,  or  for  evidence  i905%06. 

6  which  shall  determine  to  the  satisfaction  of  such  aldermen  or  such  select- 

7  men  who  is  the  owner  or  keeper  of  the  dog  by  which  such  damage  is  done. 

8  The  county  commissioners,  except  in  Suffolk  county,  shall  pay  the  said 

9  reward  from  the  dog  fund,  upon  a  certificate  signed  by  the  aldermen  or 
10  selectmen. 

1  Section  163.     If  the  aldermen  or  selectmen  determine,  after  notice  Notice  to 

2  to  parties  interested  and  a  hearing,  who  is  the  owner  or  keeper  of  any  riTch^dog.  ' 

3  dog  which  is  found  to  have  worried,  maimed  or  killed  any  sheep,  lambs,  r.^l.  102,  ^  ^' 

4  fowls  or  other  domestic  animals,  thereby  causing  damages  for  which  ^  '*^- 

5  their  owner  may  become  entitled  to  compensation  from  the  dog  fund 
(j  under  section  one  hundred  and  sixty-one,  they  shall  serve  upon  the  owner 

7  or  keeper  of  such  dog  a  notice  directing  him  within  twenty-four  hours  to 

8  kill  or  confine  the  dog. 

1  Section  KM.     A  person  who  owns  or  keeps  a  dog,  and  who  has  re-  Penalty  for 

2  ceived  such  notice  and  does  not  within  twenty-four  hours  kill  such  dog  "?  confining 

3  or  thereafter  keep  it  on  his  premises  or  under  the  immediate  restraint  i889,'4m.  §  4. 

4  and  control  of  some  person,  shall  be  punished  by  a  fine  of  not  more  than  ^-^^^  '°2' 

5  twenty-five  dollars;  and  any  person  may  kill  such  dog  if  it  is  found 
(i  strolling  outside  of  the  enclosure  of  its  owner  or  keeper  and  not  under 
7  his  immediate  care. 

1  Section  165.     The  county  commissioners,  except  in  Suffolk  county.  Appointment 

2  shall  appoint  one  and  may  appoint  not  more  than  four  suitable  persons,  investigate 

3  all  residents  of  the  county,  any  one  of  whom  shall,  at  the  request  of  said  dogs^^'^''  ^ 

4  commissioners  or  of  the  chairman  of  the  selectmen  or  officer  of  the  1s94;.309!§l 

5  police  designated  as  provided   in  section  one  hundred  and   sixty-one,  ^^h  '°-' 

6  investigate  any  case  of  damages  done  by  a  dog  of  which  the  commis-  J^w,  142.  §  1. 

7  sioners,  chairman  or  officer  shall  have  been  informed  as  provided  in  said  lino!  392!  5 1. 

8  section;    and  if  he  believes  that  the  evidence  is  sufficient  to  sustain  an  loo  iiassl  186. 

9  action  against  the  owner  or  keeper  of  the  dog  as  provided  in  said  section  "^  '^'"'^  ^*' 

10  and  believes  that  such  owner  or  keeper  is  able  to  satisfy  any  judgment 

1 1  recovered  in  such  action,  he  shall,  unless  the  owner  or  keeper  before  action 
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brought  pays  him  such  amount  in  settlement  of  the  damage  as  he  deems  12 
reasonable,  bring  the  action.  It  may  be  brought  in  his  own  name  and  in  13 
the  county  where  he  resides,  and  he  shall  prosecute  it.  The  persons  so  14 
appointed  shall  also  have  throughout  their  respective  counties  the  same  15 
powers  and  authority  as  police  officers  or  constables  acting  under  section  16 
one  hundred  and  fifty-one.  All  damages  received  or  recovered  under  this  17 
section  shall  be  paid  over  to  the  county  treasurer  and  placed  to  the  credit  18 
of  the  dog  fund.  The  county  treasurer  shall  pay  out  of  the  dog  fund  such  19 
reasonable  compensation  as  the  county  commissioners  shall  allow  for  20 
services  and  necessary  expenses  under  this  section  and  the  reasonable  21 
expense  of  prosecuting  the  said  actions.  The  persons  appointed  here-  22 
under  may  be  removed  at  any  time  by  the  county  commissioners,  and  23 
in  counties  where  they  are  appointed  the  county  treasurer  shall  not  be  24 
authorized  to  bring  the  said  actions.  25 


Person 
damaged  to 
have  choice 
of  remedy. 
1859,  225,  §  8. 
G.  S.  88,  §  65. 
1864,  299,  §  99. 
1867,  130,  §  10. 
P.  S.  102,  §99. 
R.  L.  102, 
§  156. 


Section  166.     The  owner  of  sheep,  lambs,  fowls  or  other  domestic  1 

animals  which  have  been  worried,  maimed  or  killed  by  dogs  shall  have  2 

his  election  to  proceed  under  section  one  hundred  and  sixty-one  or  sections  3 

one  hundred  and  fifty-seven  to  one  hundred  and  fifty-nine,  inclusive;  4 

but,  having  signified  his  election  by  proceeding  in  either  mode,  he  shall  5 

not  have  the  other  remedy.  6 


Dogs  may  be 
required  to  be 
muzzled. 
Killing  un- 
muzzled dogs, 
when 

authorized. 
1877,  167, 
§§  1,2. 
P.  S.  102. 
§§  101,  102. 
R.  L.  102, 
§  158. 


Section  167.     The  aldermen  or  selectmen  may  order  that  all  dogs  1 

shall  be  muzzled  or  restrained  from  running  at  large  during  such  time  2 

as  shall  be  prescribed  by  such  order.    After  passing  such  order  and  posting  3 

a  certified  copy  thereof  in  two  or  more  public  places  in  the  town,  or,  if  4 

a  daily  newspaper  is  published  in  such  town,  by  publishing  such  copy  5 

once  in  such  newspaper,  the  aldermen  or  selectmen  may  issue  their  6 

warrant  to  one  or  more  of  the  police  officers  or  constables  of  such  town,  7 

who  shall,  after  twenty-four  hours  from  the  publication  of  such  notice,  8 

kill  all  dogs  found  unmuzzled  or  running  at  large  contrary  to  such  order,  9 

and  shall  receive  such  compensation  therefor  as  is  provided  in  section  10 

one  hundred  and  fifty-one.  11 


notSr  °'  Section  168.    The  aldermen  or  selectmen  may  cause  service  of  such 

mf'^eV  §3    order  to  be  made  upon  the  owner  or  keeper  of  the  dog  by  causing  a 
P.  s.'i02,'§  103.  certified  copy  thereof  to  be  delivered  to  him;  and  if  he  refuses  or  neglects 
§  159.     '         for  twelve  hours  thereafter  to  muzzle  or  restrain  such  dog  as  so  required, 
he  shall  be  punished  by  a  fine  of  not  more  than  twenty-five  dollars. 


Penalty  on 
town  officer. 

1858,  139,  §  6. 

1859,  225,  §  13. 
G.  S.  88,  §  66. 
1864,  299,  §  10. 
1867,  130,  §  11. 
P.  S.102,  5104. 
R.  L.  102, 

§  160. 


Section  169.  A  county,  city  or  town  officer  who  refuses  or  wilfully 
neglects  to  perform  the  duties  imposed  upon  him  by  the  provisions  of 
this  chapter  relating  to  dogs  shall  be  punished  by  a  fine  of  not  more  than 
one  hundred  dollars,  which  shall  be  paid,  except  in  Suffolk  county, 
into  the  county  treasury.  Whoever  is  aggrieved  by  such  refusal  or  neg- 
lect may  report  the  same  forthwith  to  the  district  attorney  of  his  district. 


Disposition 
of  fees,  etc., 
in  Suffolk 
county. 

1864,  299,  §  12. 
1867,  130,  §  13. 
1869.  250,  §  1. 
P.  S.  102,  5  105. 
R   L.  102, 
§  161. 


Section  170.     In  Suffolk  county,  all  money  received  for  licenses  or  1 

recovered  as  fines  or  penalties  under  the  provisions  of  this  chapter  re-  2 

fating  to  dogs  shall  be  paid  into  the  treasury  of  the  town  in  which  said  3 

licenses  are  issued  or  said  fines  or  penalties  recovered.     AH  claims  for  4 

damages  done  by  dogs  in  Suffolk  county  shall  be  determined  by  appraisers  5 

as  specified  in  section  one  hundred  and  sixty-one  and,  when  approved  0 
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7  by  the  aldermen  or  selectmen  of  the  city  or  town  where  the  damage  was 

8  done,  shall  be  paid  in  full  on  the  first  Wednesday  of  January  of  each 

9  year  by  the  treasurer  of  such  town,  if  the  ^ross  amount  received  by  him 

10  and  not  previously  [)aid  out  under  the  provisions  of  this  chapter  relating 

11  to  dogs  is  sufficient  therefor;    otherwise  such  amount  shall  be  divided 

12  pro  rata  among  such  claimants  in  full  discharge  of  their  claims. 

1  Section  171.    The  owner  or  keeper  of  a  dog  which  is  doing  damage  Owner  of  dog 

2  to  sheep,  lambs,  fowls  or  other  domestic  animals  shall  be  liable  in  tort  coui'ty'for 

3  to  the  county  for  all  damages  so  done  which  the  county  commissioners  byTt"**'  "*''* 

4  thereof  have  ordered  to  be  paid  as  provided  in  this  chapter.     The  county  }|f^'  Hf  1 1 

5  treasurer,  excei^t  as  provided  in  section  one  hundred  and  sixtv-five,  mav,  «  S- ss,  §  64.' 

^  1    •!•  J  ]    1         xl  J.  ■      ■  1      11      1      •  ■        1  .  1864,299,  §  U. 

0  and  it  so  ordered  by  the  county  commissioners  shall,  bring  such  action.  i8B7.  139, 

7  In  Suffolk  county,  such  owner  or  keeper  shall  be  liable  in  like  manner  to  p:s."io2.H06 

8  the  town  for  damages  so  done  therein  which  the  aldermen  or  selectmen  f'lh.^^'' 

9  have  so  ordered  to  be  paid;  and  the  town  treasurer  may,  and  if  so  ordered  '^°  ^^'^"^-  '■^^■ 
10  by  the  aldermen  or  selectmen  shall,  bring  such  action. 

1  Section  172.     Money  received  by  a  county  treasurer  under  the  pre-  Disposition  of 

2  ceding  sections  relating  to  dogs,  and  not  paid  out  for  damages,  shall,  in  bSc'.rof  dog 
.3  January,  be  paid  back  to  the  treasurers  of  the  towns  in  proportion  to  iggg- 197  5  3 

4  the  amounts  received  from  such  towns,  and  the  money  so  refunded  Jl^^'  laoi  §  ja. 

5  shall  be  expended  for  the  support  of  public  libraries  or  schools.     In  p- s.'io2,§  107. 

6  Suffolk  county,  money  so  received  by  the  town  treasurer  and  not  so  §  ies.     ' 

7  paid  out  shall  be  expended  by  the  school  committee  for  the  support  of  ^  °''  ^'  '^'  ^"^ 

8  public  schools. 

1  Section  173.     A  town  may  make  additional  ordinances  or  by-laws  Ordinances 

2  relative  to  the  licensing  and  restraining  of  dogs,  and  may  affix  penalties  todogs''*''^ ^ 

3  of  not  more  than  ten  dollars  for  a  breach  thereof;    but  such  ordinances  r*^s!58^§  10 

4  or  by-laws  shall  relate  only  to  dogs  owned  or  kept  in  such  town,  and  the  }|f^'  |^|  ^  ,^ 

5  annual  fee  required  for  a  license  under  section  one  hundred  and  thirty-  pl'^si'ie?. ' 

6  nine  shall  in  no  case  be  more  than  one  dollar  in  addition  to  the  amount  R  l^  102. 

7  required  by  said  section.  ^  ^^^ 

10  Met.  382. 

1  Section  174.     All  fines  and  penalties  provided  in  the  preceding  sec-  Recovery  of 

2  tions  relating  to  dogs  may  be  recovered  before  a  district  court  or  trial  G.°s.'8gk§68. 

3  justice  in  the  county  where  the  offence  was  committed.  ^-^  '°-'  ^''° 

R.  L.  102,  §  166. 

1  Section  175.     Whoever  wrongfully  kills,  maims,  entices  or  carries  Liability  for 

2  away  a  dog  licensed  and  collared  as  provided  in  section  one  hundred  and  a'iiren:sed''d'og. 

3  thirty-seven  shall  be  liable  in  tort  to  its  owner  for  its  value.  J|^^-  ^if  |  f 

G.  S.  88.  §57.  p.  S.  102.  §88.  R.  L.  208,  §38.  1913.551. 

stallions. 

1  Section  176.     The  owner  or  keeper  of  a  stallion  for  breeding  purposes  Registration. 

2  shall,  before  advertising  the  service  thereof,  file  a  certificate  of  the  name,  rsw.'-iM.  §  i. 

3  color,  age,  size  and  pedigree,  as  fully  as  obtainable,  of  .said  stallion,  and  f  i67.'°"' 

4  of  the  name  of  the  person  by  whom  he  was  bred,  with  the  clerk  of  the 

5  town  where  said  stallion  is  owned  or  kept,  who  shall,  upon  payment 

6  of  a  fee  of  twenty-five  cents,  record  the  same  in  a  book  to  be  kept  for  that 
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purpose.    Whoever  neglects  to  make  and  file  such  certificate  shall  re-  7 

cover  no  compensation  for  the  services  of  his  stallion,  and  whoever  know-  8 

ingly  and  wilfully  makes  a  false  certificate  shall  be  punished  by  a  fine  of  9 

one  hundred  dollars.  10 


Licenses. 
1857,  194. 
G.  S.  8S.  i 
1876,  147, 
§§1.2. 
1880,  94. 
P.  S. 102 
1885,  323, 
R.  L.  102, 
§  168. 
1902,  187, 
1906,  291, 
1911,  64.5. 
1920,  191. 


§111. 
§2. 


§5. 
§4. 


BILLIARD  TABLES  AND   BOWLING   ALLEYS. 

Section  177.    The  licensing  board  of  Boston,  the  license  commission  1 

of  Lowell,  the  aldermen  of  any  other  city,  and  the  selectmen  of  any  2 

town  may  grant  and  may  suspend  or  revoke  at  pleasure  a  license  which  3 

shall  be  subject  to  sections  two  hundred  and  two  to  two  himdred  and  4 

five,  inclusive,  to  a  person  to  keep  a  billiard,  pool  or  sippio  table  or  a  5 

bowling  alley  for  hire,  gain  or  reward,  upon  such  terms  and  conditions  6 

as  they  deem  proper,  to  be  used  for  amusement  merely  and  not  for  the  7 

purpose  of  gaming  for  money  or  for  property.  8 

133  Mass.  578.  140  Mass.  38.  191  Mass.  341. 


Penalty. 

1857.  194,  §  1. 

G.  S.  88.  §  70. 

1880,  94. 

P.  S.  102,  §112. 

R.  L.  102. 

§  169. 

109  M,^ss.  344. 

141  Mass.  420. 


Section  178.     Whoever  without  such  license  keeps  or  sufi"ers  to  be  1 

kept  in  a  house,  building,  yard  or  dependency  thereof,  actually  occupied  2 

or  owned  by  him,  a  table  for  the  purpose  of  playing  at  billiards,  pool  or  3 

sippio,  or  a  bowling  alley  for  hire,  gain  or  reward,  or  whoever  for  hire,  4 

gain  or  reward  suffers  any  person  to  resort  thereto  for  such  purpose  shall  5 

forfeit  not  more  than  one  hundred  dollars.  6 


Penalty  for 
admitting 
minors  to 
billiard  rooms, 

1855,429,  §  I. 
G.  S.  88.  §71. 
1866,  237. 
1880,  94. 


Section  179.  The  keeper  of  a  billiard,  pool  or  sippio  room  or  table, 
bowling  alley,  or  place  in  which  pictures  are  displayed  upon  the  deposit 
of  money  in  a  coin  controlled  apparatus,  who  admits  a  minor  thereto 
without  the  written  consent  of  his  parent  or  guardian,  shall  forfeit  ten 
dollars  for  the  first  and  twenty  dollars  for  each  subsequent  offence. 

p.  S.  102,  §  113.  R.  L.  102,  §  170.  1908,  368.  98  Mass.  6. 


uniTwfu/use,         SECTION  180.     Whocvcr  crccts,  occupies  or  uses  a  building  for  bowling  1 

etc.,  of  bowling  alleys,  except  in  such  part  of  a  town  as  the  aldermen  or  selectmen  order,  2 

1851,319          shall  forfeit  not  more  than  fifty  dollars  for  every  month  he  so  occupies  3 

PS.  102,  §  114.  or  uses  such  building,  and  in  like  proportion  for  a  shorter  time.     The  4 

§  171.     ■         superior  court  may  restrain  such  erection,  occupancy  or  use  without  5 

such  order.  6 


Licenses. 

1805,  98, 

§§  1,3. 

1825,  152, 

§§1,3. 

R.  S.  58,  ( 

!l. 

1849,  231, 

§  1. 

G.  S.  88,  §74. 

P.  S.  102, 

§115, 

1894,  353. 

1895,  434. 

§3. 

R.  L.  102, 

§  172. 

190.5,  341, 

§1. 

1907,  274, 

§  1. 

1908,  385. 

§2. 

6  Gush.  174. 

7  CJray,  162. 

164  Mass. 

11. 

168  Mass. 

519. 

177  Mass. 

347. 

185  Mass. 

551. 

213  Mass. 

213. 

240  Mass. 

359. 

247  Mass. 

589. 

THEATRICAL  EXHIBITIONS,   PUBLIC  AMUSEMENTS,   ETC. 

Section  181.  The  ma.yor  or  selectmen  may,  except  as  provided  in  1 
section  one  hundred  and  five  of  chapter  one  hundred  and  forty-nine,  2 
grant,  upon  such  terms  and  conditions  as  they  deem  reasonable,  a  license  3 
for  theatrical  exhibitions,  public  shows,  public  amusements  and  exhibi-  4 
tions  of  every  description,  to  be  held  upon  week  days  only,  to  which  5 
admission  is  obtained  upon  payment  of  money  or  upon  tlie  delivery  6 
of  any  valuable  thing,  or  by  a  ticket  or  voucher  obtained  for  money  or  7 
any  valuable  thing,  or  in  which,  after  free  admission,  amusement  is  8 
furnished  upon  a  deposit  of  money  in  a  coin  controlled  apparatus;  and  9 
the  mayor  or  selectmen  may  revoke  or  suspend  such  license  at  their  10 
pleasure,  but  they  shall  not  grant  a  license  for  any  such  theatrical  exhi-  11 
bitions,  public  shows  or  public  amusements  or  exhibitions  of  any  descrip-  12 
tion  whatever  to  be  held  upon  Sunday,  except  as  provided  in  chapter  13 
one  hundred  and  thirty-six.  14 

1  Op.  A.  G.  306.  Op.  A.  G.  (1920)  300. 
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1  Section  182.    Whoever  offers  to  view,  sets  up,  sets  on  foot,  maintains,  Penalty  f,.r 

2  carries  on,  publishes  or  otherwise  assists  in  or  promotes  any  such  exhibi-  ""h'S™. 

3  tion,  show  or  amusement  without  such  license  shall  be  punished  by  a  i805,''98,''''' 

4  fine  of  not  more  than   fi\e  huiKlrcd  dollars.     This  and  the  preceding  is25' "152  §1 

5  section  shall  not  ajjply  to  i)ul)lic  entertainments  by  religious  societies  in  l\4q' 2i'i*s~2 

6  their  usual  places  of  worship  for  a  religious  or  charitable  purpose,  or  to  g  s.'ss,  §73.' 

7  entertainments  given  in  school  buildings  by  or  for  the  benefit  of  the  p.  s.'io2.  §110. 

8  pupils  thereof  and  under  the  supervision  of  the  principal  or  teacher  in  f  it-j.'""' 

9  charge  of  the  school  classes  therein,  or  to  entertainments  given  in  a  Inoy'sos'li' 

10  private  dwelling,  except  in  apartments  thereof  having  a  seating  cajjacity  [^U|!'  ^|*-  .  ^ 

11  of  four  hundred  or  more,  or  to  enterprises  required  to  be  licensed  under  fgS'".?!'^'',, 

12  section  one  hundred  and  eighty-three  A. 

177  Mass.  347. 

1       Section  1S2A.    Everv  ticket  of  admission  or  other  evidence  of  right  Tickets  to 

n       £  1  •   '   I  1   •!   •    •  1   1*         T  II'  '  thpalres.  etc., 

J,  01  entry  to  any  theatrical  exlubition,  public  show  or  public  amusement  to  havp  price 

3  or  exhibition  required  to  be  licensed  by  sections  one  hundred  and  eighty-  Fac"."  Penalty. 

4  one  and  one  hundred  and  eighty-two,  for  admission  to  which  a  price  is  "'-*'*3^'  8 1- 

5  charged,  shall  bear  on  its  face  the  price  charged  for  such  ticket  or  other 

6  evidence  of  right  of  entry  by  the  person  issuing  the  same  or  causing  the 

7  same  to  be  issued.    Whoever  issues  or  causes  to  be  issued  such  a  ticket 

8  or  other  evidence  of  right  of  entry  in  violation  of  this  section  shall  be 

9  punished  by  a  fine  of  not  more  than  five  hundred  dollars. 

1  Section  183.     No  person  shall  darken  in  whole  or  in  part  the  hall,  °thitoed''*" 

2  room,  piazza,  roof  garden  or  other  place  in  which  a  public  dance  required  during  progress 

3  to  be  licensed  under  section  one  hundred  and  eighty-one  is  held,  or  any  dances  therein. 

4  stairway,    anteroom   or   passageway    connected    therewith,    during   the  \^i%.  \6o, 

5  progress  of  a  dance  therein  or  until  all  persons  except  the  proprietor  ^^  ^'*' 

6  and  his  employees  have  withdrawn  from  the  premises.     The  degree  of 

7  light  required  in  such  places  shall  be  fi.xed  by  regulations  prescribed  by 

8  the  commissioner  of  public  safety,  copies  of  which  and  of  this  section 

9  shall  be  conspicuously  posted  in  every  such  place.     Violations  of  this 

10  section  shall  be  punished  by  a  fine  of  not  less  than  one  hundred  nor  more 

11  than  one  thousand  dollars. 

1  Section  183A.    No  innholder,  common  victualler  or  person  owning,  Licensing  of 

2  managing  or  controlling  a  cafe,  restaurant  or  other  eating  or  drinking  e't"'!°conduct- 

3  establishment  shall,  as  a  part  of  his  usual  business,  offer  to  view,  .set  up,  Lmusemwus  in 

4  set  on  foot,  maintain  or  carry  on  a  concert,  dance,  exhibition,  cabaret  or  ^"J^^heir' 

5  public  show  of  any  description  at  which  food  or  drink  or  other  refresh-  business 

6  ment  is  sold  for  cash,  or  in  connection  with  which,  after  free  admission,  i926,  299!  1 1. 

7  music  or  other  amusement  is  provided  or  furnished  upon  payment  or 

8  deposit  of  money,  either  as  a  cover  charge  or  in  payment  for  food,  drink 

9  or  other  refreshment,  unless  and  until  a  license  therefor,  to  be  exercised 

10  on  week  days  only,  has  been  issued  by  the  licensing  authorities,  who 

11  may  upon  written  application  and  upon  such  terms  and  conditions  as 

12  they  may  prescribe,  grant  such  a  license  for  any  or  all  of  the  purposes 

13  hereinbefore  described  and  may,  after  written  notice  to  the  licensee, 

14  suspend  or,  after  hearing  revoke  the  same.    Licenses  granted  under  this 

15  section  shall  specify  the  street  and  number  where  the  licensed  business 

16  is  to  be  carried  on  or  give  some  jjarticular  description  thereof,  and  shall 

17  not  protect  a  licensee  who  carries  on  his  business  in  another  place.    Such 

18  licenses,  unless  sooner  revoked,  shall  expire  on  .\pril  thirtieth  of  each 
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year.  The  fee  for  any  such  Hcense  or  for  any  renewal  thereof  shall  not  19 
exceed  five  dollars,  but  no  fee  shall  be  chargeable  for  any  such  license,  or  20 
for  the  approval  of  the  commissioner  of  public  safety  under  section  one  21 
hundred  and  eighty-three  B,  to  a  person  who,  for  the  period  covered  by  22 
such  license,  is  also  licensed  under  section  two.  23 


Licenses  under 
preceding  sec- 
tion issued  in 
certain  towns 
invalid  unless 
approved,  etc. 
Fees,  suspen- 
sion, etc. 
1926,  299,  5  1. 


Section  183B.     In  all  towns  having  less  than  twenty-five  hundred  1 

registered  voters  at  the  state  election  last  preceding  the  date  of  appli-  2 

cation  for  a  license  under  section  one  hundred  and  eighty-three  A,  no  3 

license  issued  on  such  application  shall  be  valid  unless  and  until  it  has  4 

been  approved  in  writing  by  the  commissioner  of  public  safety  as  in  the  5 

interest  of  the  public  good  and  morals.     Except  as  provided  in  section  6 

one  hundred  and  eighty-three  A,  every  application  for  such  approval  7 

shall  be  accompanied  by  a  fee  of  one  dollar.     The  commissioner  may,  8 

after  notice  to  the  licensee,  suspend  and  after  a  hearing,  revoke  such  9 

approval,   and   thereupon  the  license  shall   be  deemed  suspended  or  10 

revoked,  as  the  case  may  be.  11 


Penalty  for 
violation  of 
5  1S3A. 
Report  of 
conviction. 
1926,  299,  5  1. 


Section  183C.     Any  person  described  in  section  one  hundred  and  1 

eighty-three  A  who  engages  in  a  business  required  to  be  licensed  by  said  2 

section  unless  authorized  so  to  do  by  a  license  in  full  force  and  effect,  and  3 

any  holder  of  such  a  license  who  violates  any  condition  thereof,  shall  be  4 

punished  by  a  fine  of  not  more  than  one  thousand  dollars,  or  by  imprison-  5 

ment  for  not  more  than  one  year,  or  by  both.     The  clerk  of  the  court  in  6 

which  a  corporation  engaged  in  such  business  is  convicted  under  this  7 

section  shall  forthwith  report  such  conviction  to  the  state  secretary,  who  8 

shall  thereupon  revoke  the  charter  of  such  corporation.  9 


Penalty  for 
exhibition  when 
liquor  is  sold. 
1858,  152. 
G.  S.  88,  §  76. 
P.  S.  102.  §  117. 
R.  L.  102, 
i  174. 


Section  184.    Whoever  offers  to  view,  sets  up,  sets  on  foot,  maintains  1 

or  carries  on  a  theatrical  exhibition,  public  show,  concert  or  dance  hall  2 

exhibition,  of  any  description,  at  which  lager  beer  or  other  intoxicating  3 

liquor  is  sold  or  exposed  for  sale  with  the  consent  of  those  who  get  up,  4 

set  on  foot  or  otherwise  promote  such  exhibition  or  show,  shall  be  punished  5 

by  a  fine  of  not  more  than  five  hundred  dollars  or  by  imprisonment  for  6 

not  more  than  two  years,  unless  such  exhibition  or  show  has  been  duly  7 

licensed  as  provided   by  section  one  hundred  and  eighty-one.     This  8 

section  shall  not  authorize  the  licensing  of  the  sale  of  liquor  contrary  to  9 

law.  10 


Masked  ball 
penalized. 
1849,  231,  §  3. 
G.  S.  88,  S  77. 
P.  S.  102,  §  118. 
R.  L.  102. 
§  175, 


Resale  of 
theatre  tickets, 
etc.,  regulated. 
Licenses. 
1924,  497.  §  2. 
269  Mass.  460. 


Section  185.  Whoever  gets  up,  sets  on  foot,  causes  to  be  published, 
or  otherwise  aids  in  getting  up  and  promoting  a  masked  ball  or  other 
public  assembly  at  which  the  company  wear  masks  or  other  disguises  and 
to  which  admission  is  obtained  upon  payment  of  money  or  the  delivery 
of  any  valuable  thing,  or  by  a  ticket  or  voucher  obtained  for  money  or 
any  valuable  thing,  shall  for  the  first  offence  be  punished  by  a  fine  of  not 
more  than  five  hundred  dollars  and  for  any  subsequent  offence  by  im- 
prisonment for  not  more  than  one  year. 

Section  185A.  No  person  shall  engage  in  the  business  of  reselling 
any  ticket  or  tickets  of  admission  or  other  evidence  of  right  of  entry  to 
any  theatrical  exliibition,  public  show  or  public  amusement  or  exhibition 
required  to  be  licensed  under  sections  one  hundred  and  eighty-one  and 
one  hundred  and  eighty-two,  whether  such  business  is  conducted  on  or 
off  the  premises  on  which  such  ticket  or  other  evidence  is  to  be  used. 
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7  without  being  licensed  therefor  by  the  commissioner  of  public  safety, 

8  in  this  and  the  si.x  following  sections  called  the  commissioner.     A  license 

9  shall  be  granted  only  upon  a  written  application  setting  forth  such 

10  information   as  the  commissioner  may   require.     Each   license  issued 

11  under  this  section  shall  be  in  force  until  the  first  day  of  January  next 

12  after  its  date,  unless  sooner  revoked.     No  such  license  may  be  trans- 

13  ferred  or  assigned  except  upon  written  permission  of  the  commissioner. 

1  Section  1S5B.     The  fee  for  each  license  granted  under  section  one  Fees  for 

2  hundred  and  eighty-five  A  and  for  each  annual  renewal  thereof  shall  be  imS!^?,  5  2. 

3  one  hundred  dollars. 

1  Section  1S5C.     The  commissioner,  after  notice  to  the  licensee  and  K<-voration 

2  reasonable  opportunity  for  him  to  be  heard,  may  revoke  his  license  or  of  licenses. 

3  may  suspend  the  same  for  such  period  as  the  commissioner  may  deem 

4  proper,  upon  satisfactory  proof  that  the  licensee  has  violated  or  per- 

5  mitted  a  violation  of  any  condition  of  his  license  or  of  any  rule  or 

6  regulation  of  the  commissioner  under  section  one  hundred  and  eighty- 

7  five  E.     If  the  license  is  revoked,  the  licensee  shall  be  disqualified  to 

8  recei\'e  a  license  for  one  year  after  the  expiration  of  tlie  term  of  the 

9  license  so  revoked. 

1  Section  185D.    No  licensee  under  section  one  hundred  and  eighty-  Resale  price 

2  five  A  shall  resell  any  ticket  or  other  evidence  of  right  of  entry  to  any  i924',''497;  §  2. 

3  theatrical  exhibition,  public  show  or  public  amusement  or  exhibition  of 

4  any  description  at  a  price  in  excess  of  fifty  cents  in  advance  of  the  price 

5  printed  on  the  face  of  such  ticket  or  other  evidence  of  right  of  entry  as 

6  the  purchase  price  thereof. 

1  Section  ISoE.     The   commissioner   shall   establish    and   may   from  Rules  and 

2  time  to  time  alter  rules  and  regulations  relative  to  the  granting  of  li-  invtl'tigT-'' 

3  censes  and  the  business  carried  on  by  persons  licensed  under  section  one  Vg^'w?,  §2. 

4  hundred  and  eighty-five  A.     He  shall,  either  personally  or  by  such 

5  subordinates  as  he  may  designate,  as  often  as  he  deems  it  necessary, 

6  investigate  the  afi'airs  of  such  licensees  and  for  that  purpose  shall  have 

7  free  access  to  the  books  and  papers  of  such  licensees  and  shall  ascertain 

8  the  condition  of  the  business  and  whether  it  is  being  transacted  in 

9  compliance  with  law  and  the  rules  and  regulations  made  hereunder,  and 

10  with  the  terms  and  conditions  of  the  license.    The  commissioner  shall 

11  keep  a  book  or  books  in  which  shall  be  entered  in  alphabetical  order 

12  a  record  of  all  licenses  granted  under  section  one  hundred  and  eighty- 

13  five  A,  which  record  shall  be  open  to  public  inspection. 

1  Section  185F.    Whoever  violates  any  provision  of  section  one  hun-  Penalty. 

2  dred  and  eighty-five  A  to  section  one  hundred  and  eighty-five  G,  inclu-  '^^*'  *^^'  ^  ^' 

3  sive,  or  any  rule  or  regulation  of  the  commissioner  made  under  section 

4  one  hundred  and  eighty-five  E,  shall  be  punished  by  a  fine  of  not  more 

5  than  five  hundred  dollars. 

1  Section  185G.    The  provisions  of  section  one  hundred  and  eighty- Certain  s«- 

2  two  A  and  the  six  preceding  sections  shall  not  apply  to  tickets  or  other  pUcabTeTo' 

3  evidences  of  entry  to  theatrical  exhibitions,  public  shows  or  public  ti^kS.  etc. 

4  amusements  or  exhibitions,  all  the  proceeds  of  the  sale  or  resale  of  which  ^^-*-  ■*"■  ^  ^- 
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inure  exclusively  to  the  benefit  of  religious,  educational  or  charitable  5 

institutions,  societies  or  organizations  or  civic  leagues  or  organizations  6 

not  organized  for  profit  but  operated  exclusively  for  the  promotion  of  7 

social  welfare  or  to  associations  of  veterans  of  any  wars  of  the  United  8 

States,  or  to  tickets  or  other  evidences  of  entry  to  agricultural  fairs,  9 

none  of  the  profits  of  the  sale  or  resale  of  which  are  distributed  to  stock-  10 

holders  or  members  of  the  association  conducting  the  same.  11 


License. 
1885,  196, 
R.  L.  102, 
§  176. 
1902,  187, 
1906,  190. 
1911,  645. 
1920,  47. 


§L 


§5. 


SieVTING  RINKS,   ETC. 

Section  186.    The  licensing  board  of  Boston,  the  license  commission  1 

of  Lowell,  the  mayor  of  any  other  city,  and  the  selectmen  of  any  town,  2 

may  grant  a  license  to  any  person  to  establish,  keep  open  and  maintain  .3 

skating  rinks  to  be  used  for  roller  skating,  carousels,  inclined  railways,  4 

Ferris  wheels  and  outdoor  exliibitions  of  fire  fighting  for  the  amusement  5 

of  the  public,  for  hire,  gain  or  reward,  upon  such  terms,  conditions  and  6 

regulations  as  they  deem  proper,  subject  to  sections  two  hundred  and  7 

two  to  two  hundred  and  five,  inclusive,  and  to  the  provisions  of  law  8 

relating  to  the  observance  of  Sunday.  9 


r885,'m,  § 2.       Section  187.    Whoever,  without  such  license,  establishes,  keeps  open     1 

f  177.'°"'         or  maintains  a  skating  rink  to  be  used  for  the  amusement  of  roller  skating    2 

shall  be  punished  by  a  fine  of  not  more  than  five  hundred  dollars.  3 


License. 
1885,  309,  §§ 
4:  323,  §  2. 
R.  L.  102, 
§  178. 

1902,  187,  §  ; 
1906,  291,  §  ■ 


picnic  groves. 

Section  188.    In  a  city  or  town  which  accepts  the  provisions  of  this  1 

and  the  two  following  sections  or  has  accepted  corresponding  provisions  2 

of  earlier  laws,  the  aldermen,  except  in  Boston  and  Lowell,  or  the  select-  3 

men  may  grant  a  license  to  any  person  to  establish,  let,  keep  open  and  4 

maintain  a  grove  to  be  used  for  picnics  or  other  lawful  gatherings  and  5 

amusements  for  hire,  gain  or  reward,  upon  such  conditions  and  regula-  0 

tions  as  they  deem  proper,  subject  to  the  provisions  of  sections  two  7 

hundred  and  two  to  two  hundred  and  five,  inclusive.     In  Lowell  the  8 

license  commission  and  in  Boston  the  licensing  board  may  grant  such  9 

licenses.  10 


isss'soQ  §  2        Section  189.    Whoever,  without  such  license,  establishes,  lets,  keeps  1 

?i79  ^*'^'         open  or  maintains,  himself  or  by  another,  a  grove  to  be  used  for  picnics  2 

or  other  amusements  for  hire,  gain  or  reward  shall  be  punished  by  a  fine  3 

of  not  more  than  one  hundred  dollars.  4 


Peddling  near 
picnic  grove 
pen.alized. 
1887,  445. 
R.  L.  102, 
§  180. 


Section  190.    Whoever,  not  having  his  residence  or  regular  place  of  1 

business  within  one  half  mile  of  a  grove  licensed  under  section  one  hun-  2 

dred  and  eighty-eight,  during  the  time  of  holding  a  picnic  or  other  lawful  3 

gathering  in  such  licensed  gro\e  and  within  one  half  mile  thereof  hawks  4 

or  peddles  goods,  wares  or  merchandise,  or  establishes  or  maintains  a  5 

tent,  booth,  vehicle  or  building  for  vending  provisions  or  refreshments  6 

without  the  consent  of  the  licensee  of  such  grove,  or  engages  in  gaming  7 

or  horse  racing,  or  exliibits  or  oft'ers  to  exhibit  any  show  or  play,  shall  8 

forfeit  not  more  than  twenty  dollars.  9 
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STEAMBO.\TS. 

1  Section  191.     The  aldermen  or  selectmen  may  license  any  person  to  License. 

2  run  a  steamboat  or  other  boat  propelled  by  power  other  than  nniseular  rI^'io^^'s  um. 

3  power  for  the  conveyance  for  hire  of  passengers  on  lakes,  ponds  or  waters  fg/o  m  Vi '' 

4  not  within  the  maritime  jurisdiction  of  the  United  States.  i5o  Mass!  221'. 

1  Section  192.     Such  licenses  shall  be  granted  for  a  term  of  not  more  Form  of 

2  than  one  year,  and  shall  be  recorded  by  the  clerk  of  the  town  where  Pos'thm.  ^'"'' 

3  they  are  granted,  who  shall  receive  a  fee  of  one  dollar  for  recording  each  p*l?'i'J'2'''§\2i 

4  license.     Every  such  license  shall  set  forth  the  name  of  the  steamboat  ?j^i;  ^°^- 

5  or  other  boat,  of  the  master  and  owner,  and  the  number  of  passengers  1910T125,  §2. 

6  it  is  permitted  to  carry  at  any  one  time,  with  the  number  of  life  preservers 

7  that  shall  be  carried.     The  license  shall  be  posted  in  a  conspicuous  place 

8  therein,  and  the  number  of  passengers  specified  in  such  license  shall  in 

9  no  case  be  exceeded. 

1  Section  193.     Whoever  runs  a  steamboat  or  other  boat  propelled  by  Penalty. 

2  power  other  than  muscular  power  for  the  conveyance  of  passengers  for  Ifl.'l""' 

3  hire  on  such  waters  without  first  obtaining  such  license  from  the  aldermen  r.  il'foi^ '"'' 

4  of  every  city  and  the  selectmen  of  every  town  within  which  such  steam-  lg^^\25     3 

5  boat  or  other  boat  lands  or  receives  passengers  for  hire  shall  be  punished 

6  by  a  fine  of  not  more  than  fifty  dollars. 

BOATING    AND    BATHING. 

1  Section  194.     Cities  and  towns  which  accept  this  and  the  two  follow-  License. 

2  ing  sections  or  have  accepted  corresponding  provisions  of  earlier  laws  ^^'°'  ■*°°'  ^ '' 

3  by  a  vote  of  the  city  council  or  of  the  town  at  a  town  meeting  called  for 

4  the  purpose  may  prohibit  any  person  from  carrying  on  the  business  of 

5  renting  boats  or  bathing  suits,  for  use  upon  or  in  so  much  of  the  waters 

6  of  any  great  pond  as  is  situated  within  the  town,  without  first  obtaining 

7  a  license  so  to  do  from  the  aldermen  or  selectmen. 

1  Section  19.5.     The  aldermen  of  such  cities  and  the  selectmen  of  sucli  Posting 

2  towns  shall  cause  to  be  posted  in  the  immediate  vicinity  of  such  ponds  igio^Mo,  §  2. 

3  notices  stating  that  sections  one  hundred  and  ninety-four  to  one  hun- 

4  dred  and  ninety-six,  inclusive,  have  been  accepted  by  the  city  or  town. 

1  Section  196.     Whoever  in  such  a  city  or  town,  without  obtaining  a  Penalty  for 

2  license  under  section  one  hundred  and  ninety-four,  if  one  is  required,  ucensc."'"'""' 

3  engages  in  the  business  described  in  said  section,  shall  be  punished  by  "''°'  ■'°°' '  ^• 

4  a  fine  of  not  more  than  ten  dollars. 

gener.\l  provisions. 

1  Section  197.     Whoever,  himself  or  by  his  servant  or  agent,  admits  Admission  of 

2  a  child  under  fourteen  to  any  licensed  show  or  place  of  amusement  unless  certliS"enter- 

3  such  chilfl  is  accompanied  by  a  person  over  twenty-one,  shall,  on  com-  penaTil«r 

4  plaint  of  a  parent  or  guardian  of  the  child  or  of  any  police  officer  or  of  a  f88f''l'4"™- 

5  supervisor  of  attendance  of  the  town  in  which  the  child  is  so  admitted,  f^^  ^02. 

6  be  punished  by  a  fine  of  not  more  than  one  hundred  dollars;   but  he  shall  1906.107. 

7  not  be  liable  to  said  fine  if  a  child  apparently  fourteen  years  old  has  1910;  lai: 

8  obtained  admission  by  any  written  misrepresentation  or  by  any  unau-  fus.^^*' 

9  thorized  entrance  to  said  place  of  amusement,  or  has  entered  with  and 
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apparently  in  the  company  of  a  person  over  twenty-one  but  does  not  10 

remain  with  such  person,  provided  the  person  in  charge  of  said  place  11 

of  amusement  shall  remove  such  child   immediately  therefrom  upon  12 

knowledge  that  the  child  is  under  fourteen  and  not  then  accompanied  by  1.3 

a  person  over  twenty-one.     This  section  shall  not  apply  to  shows  or  14 

entertainments  which  take  place  before  six  o'clock  in  the  afternoon  and  15 

diu'ing  the  hours  that  the  school  of  which  the  Child  attending  such  show  16 

or  entertainment  is  a  pupil  is  not  in  session.     It  shall  be  prima  facie  17 

evidence  that  such  school  is  in  session  if  the  public  schools  are  in  session  18 

in  the  town  where  said  show  or  entertainment  takes  place.  19 


y^iSg  pe°sona        SECTION  198.     No  proprietor,  lessee  or  manager  and  no  employee  of  a 
indtkatin^"'    proprietor,  lessee  or  manager  of  any  public  hall  or  room  in  which  dancing 
rinks  regulated.  QT  rollcr  skating  is  practiced,  and  for  admission  to  which  money  or  other 
§§  i.'z.   '         valuable  thing  is  accepted,  shall  admit,  while  dancing  or  roller  skating 
is  practiced  therein  between  six  in  the  afternoon  and  six  in  the  fore- 
noon, any  person  under  seventeen  unless  such  person  is  accompanied 
by  a  parent,  guardian  or  adult  member  of  the  family  with  whom  such 
person  is  residing;  and  any  minor  may  be  refused  admission  to  or  ex- 
cluded from  any  such  hall  or  room  while  a  dance  or  roller  skating  is 
being  carried  on  therein,  unless  such  minor  produces  evidence  satisfactory  10 
to  the  proprietor  or  his  agent  that  he  is  over  seventeen.     This  section  11 
shall  not  apply  to  a  dance  given  by  any  charitable  or  religious  society,  12 
or  by  any  public  or  private  school,  or  by  any  class,  society  or  club  the  13 
membership  of  which  is  restricted  to  some  particular  charitable  or  reli-  14 
gious  society  or  to  some  particular  public  or  private  school.  15 


rffaw^"""^         Section  199.     A  copy  of  sections  one  hundred  and  ninety-eight  to  1 

1906,384,  §3.    two  liundrcd,  inclusive,  shall  be  posted  at  the  entrance  of  every  public  2 

hall  or  room  where  roller  skating  or  public  dances  are  practiced.  3 

floe^sM  5  4        Section  200.     Whoever  violates  any  provision  of  the  two  preceding  1 

sections  shall  be  punished  by  a  fine  of  not  less  than  five  nor  more  than  2 

one  hundred  dollars  or  by  the  forfeiture  of  his  license,  or  both.  3 


Office 

?rs  may 

enter  billiard 

rooms,  etc. 

Penalty. 

1855. 

429, 

5  2. 

1859, 

219. 

G.  S. 

88, 

5  72. 

1862, 

222. 

1880, 

94. 

P.  s. 

102, 

5123. 

1885, 

196, 

5  3; 

309, 

§3. 

R.  L.  102,  §  185. 

Form 

1,  etc 

.,  of 

certain  licenses. 

1839, 

53, 

§2. 

1855, 

121, 

§2. 

G.  S. 

88, 

§5  26 

1,  29. 

1876, 

147, 

§1. 

1879, 

102, 

§3. 

1880, 

84; 

94. 

P.  S. 

102, 

§124. 

1882, 

258. 

1885, 

196, 

§1; 

309, 

§1: 

323, 

§2. 

1895, 

497, 

§2. 

R.L. 

102, 

§1S6. 

Section  201.  A  sheriff,  marshal  or  their  deputies,  a  constable  or 
police  officer  may  at  any  time  enter  a  billiard,  pool  or  sippio  room,  bowling 
alley,  skating  rink,  the  licensed  premises  of  a  common  victualler  or  room 
connected  therewith,  or  a  grove  required  to  be  licensed  under  section  one 
hundred  and  eighty-eight,  or  any  building  therein,  for  the  purpose  of  en- 
forcing any  law;  and  whoever  obstructs  or  hinders  the  entrance  of  such 
officer  shall  be  punished  by  a  fine  of  not  less  than  five  nor  more  than 
twenty  dollars. 

Section  202.  Licenses  granted  to  keepers  of  intelligence  offices, 
dealers  in  junk,  old  metals  and  second  hand  articles,  junk  collectors, 
pawnbrokers  and  keepers  of  billiard  saloons,  pool  or  sippio  rooms  or 
tables,  bowling  alleys,  skating  rinks  and  picnic  groves  shall,  except  as 
hereinafter  provided,  be  signed  by  the  clerk  of  the  town  where  they  are 
granted.  Every  such  license  shall,  before  being  delivered  to  the  licensee, 
be  recorded  by  the  town  clerk,  in  a  book  kept  for  that  purpose.  Such 
license  shall  set  forth  the  name  of  the  licensee,  the  nature  of  the  business, 
and  the  building  or  place  in  such  town  iu  which  it  is  to  be  carried  on,  and 
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10  shall  continue  in  force  until  May  first  following  unless  sooner  revoked,  jj^f'j"^' 

11  The  board  or  officer  issuing  such  a  license  shall,  except  as  provided  in  i928,  28. 

12  section  seventy-seven,  receive  for  the  use  of  the  town  such  amount,  not 
1.3  less  than  two  dollars  for  each  license,  as  the  board  or  officer  considers 
14  reasonable.  In  Boston  licenses  for  keepers  of  intelligence  offices,  billiard 
1.5  saloons,  pool  or  sippio  rooms  or  tables,  bowling  alleys,  skating  rinks  and 

16  picnic  groves  shall  be  signed  by  the  licensing  board  and  recorded  by  its 

17  clerk;   the  other  licenses  shall  be  signed  by  the  police  commissioner  and 

18  recorded  by  his  clerk. 

1  Section  20.3.     Such  licenses  maj-  be  granted  in  April,  to  take  effect  on  Term  of  such 

2  May  first  following. 

1876,  147,  §  2.  P.  S.  102,  §  125.  R.  L.  102,  §  187. 


1  Section  204.     A  license  issued  as  aforesaid   shall   not  protect  the  sunh  licenses 

2  holder  thereof  in  a  building  or  place  other  than  that  designated  in  the  iifpiaces'' 

3  license  unless  consent  to  removal  is  granted  by  the  licensing  board  or  isre',  147,  §  3, 

4  officer. 

p.  S.  102,  §  126.  R.  L.  102,  §  188. 


1  Section  205.     Upon  the  revocation  of  such  a  license,  such  clerk  shall  ^"hTiceMes"^ 

2  note  the  revocation  upon  the  face  of  the  record  thereof,  and  shall  give  f?Ifio"'§\27 

3  written  notice  to  the  licensee  by  delivering  it  to  him  in  person  or  by  leav-  R  '.^  102, 

4  ing  it  at  the  place  of  business  designated  in  the  license. 


CHAPTER     141. 

SUPERVISION  OF  ELECTRICIANS. 


Sect. 

1.  Registration  of  persons,  firms,  etc.,  to 

install  wires  or  apparatus  for  electric 
light  purposes,  etc.      Definitions. 

2.  State  examiners  of  electricians.    Rules, 

examinations,  etc. 

3.  Forms  of  licenses. 

4.  Certificates  not  transferable.     May  be 

suspended  or  revoked. 


Sect. 
5.  Penalties. 

G.  Liability  of  holder  of  a  master's  certifi- 
cate. 

7.  Not  to  apply  to  certain  work. 

8.  Exemption  of  apprentices  and  certain 

electricians. 

9.  Penalty  for  misstatement. 
10.  Disposition  of  fees  and  fines. 


1  Section  1.     No  person,  firm  or  corporation  shall  enter  into,  engage  Registration  of 

2  in,  or  work  at  the  business  of  installing  wires,  conduits,  apparatus,  fi.x-  ct",°to insVaTi' 

3  tures  or  other  appliances  for  carrying  or  using  electricity  for  light,  heat  "pplTratus 

4  or  power  purposes,  either  as  master  electrician  or  as  journeyman  elec-  fjgh"t'purpo8es, 

5  trician,  unless  such  person,  firm  or  corporation  shall  have  received  a  ';'<■•   .  . 

,    ,.  ,  •!■  1  e  •  111  •  r.      1  nefinitions. 

I)  license  and  a  certificate  thereior,  issued  by  the  state  examiners  of  elec-  1915,296,  §  1. 

7  tricians  and  in  accordance  with  the  provisions  hereinafter  set  forth. 

8  The  words  "master  electrician"  as  used  in  this  chapter  shall  mean  a  ■■  Master eiec- 

9  corporation,  firm  or  person,  having  a  regular  place  of  business,  who,  by  defi'S. 

10  the  employment  of  journeymen,  performs  the  work  of  installing  wires, 

11  conduits,  apparatus,  fixtures  and  other  appliances  for  carrying  or  using 

12  electricitj-  for  light,  heat  or  power  purposes. 
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e£trici7n"*°        ^^^  words  "journeyman  electrician "  as  used  in  this  chapter  shall  mean  13 
defined.  a  person  doing  any  work  of  installing  wires,  conduits,  apparatus,  fixtures  14 

496.  and  other  appliances  for  hire.  15 


State  examiners 
of  electricians. 
Rules,  exami- 
nations, etc. 
1915,  296,  i  2. 


Annual  report. 

Conduct  of 

examinations, 

etc. 

225  Mass.  192. 

4  Op.  A.  G. 

631. 


Section  2.  The  state  examiners  of  electricians,  in  this  chapter  called  1 
the  examiners,  may  make  necessary  rules  for  the  proper  performance  of  2 
their  duties.  3 

They  shall  hold  frequent  examinations  in  Boston,  and,  twice  in  each  4 
year,  shall  hold  examinations  in  at  least  five  other  convenient  places  5 
within  the  commonwealth,  and  they  may  hold  annual  or  occasional  exam-  6 
inations  in  other  places.     Public  notice  shall  be  given  of  all  examinations.     7 

They  shall  make  an  annual  report  of  their  doings.  8 

In  the  conduct  of  the  examinations  they  shall  make  uniform  require-  9 
ments  for  all  towns,  which  may  be  revised  from  time  to  time,  as  circum-  10 
stances  require.  Said  examinations  shall  be  sufficiently  frequent  to  give  11 
ample  opportunity  for  all  applicants  to  be  thoroughly  and  carefully  ex-  12 
amined,  may  be  written  or  in  practical  work,  and  may  be  supervised  by  13 
one  or  more  of  the  examiners,  but  no  license  shall  be  granted  without  14 
the  sanction  of  the  examiners.  15 


Forms  of 
licenses. 
1915,  296, 
55  2,3. 

1918,  213,  §  1; 
257,  §  342. 

1919,  5;  56; 
333,  6  8. 

1920,  2. 

4  Op.  A.  G. 
631. 


Fees. 

Re-examina- 
tion. 
1921,221,  5  1. 


Expiration 
and  renewal. 
••Certifi- 
cate A." 


Section  3.  Two  forms  of  licenses  shall  be  issued.  The  first,  herein-  1 
after  referred  to  as  "Certificate  A",  shall  be  known  as  "master  elec-  2 
trician's  license",  and  the  second,  hereinafter  referred  to  as  "Certifi-  3 
cate  B",  shall  be  known  as  "journeyman  electrician's  license".  4 

(1)  "Certificate  A"  shall  be  issued  to  any  person,  firm  or  corporation  5 
engaged  in  or  about  to  engage  in  the  business  of  installing  electrical  6 
wires,  conduits,  apparatus,  fixtures  and  other  electrical  appliances,  qual-  7 
ified  under  this  chapter.  The  certificate  shall  specify  the  name  of  the  8 
person,  firm  or  corporation  so  applying,  and  the  name  of  the  person,  who  9 
in  the  case  of  a  firm  shall  be  one  of  its  members,  and  in  the  case  of  a  cor-  10 
poration,  one  of  its  officers,  passing  said  examination,  by  which  he  or  it  11 
shall  be  authorized  to  enter  upon  or  engage  in  business  as  set  forth  12 
therein.  The  holding  of  "Certificate  A"  shall  not  entitle  the  holder  13 
individually  to  engage  in  or  perform  the  actual  work  of  installing  elec-  14 
trie  wires,  conduits  and  appliances  as  previously  described  in  this  chap-  15 
ter,  but  shall  entitle  him  to  conduct  business  as  a  master  electrician.         16 

(2)  "Certificate  B"  shall  be  granted  to  any  person  who  has  passed  an  17 
examination  before  the  state  examiners  of  electricians.  It  shall  specify  18 
the  name  of  such  person,  who  shall  thereby  be  authorized  to  engage  in  19 
the  occupation  of  a  journeyman  electrician.  20 

(3)  Persons  desiring  an  examination  shall  make  written  application  21 
therefor,  accompanied  by  the  proper  fee,  which  shall  be  twenty-five  22 
dollars  for  "Certificate  A"  and  five  dollars  for  "Certificate  B".  An  23 
applicant  failing  in  his  examination  shall  not  have  his  fee  returned  to  24 
him,  but  shall  be  entitled  to  one  free  re-examination.  For  each  subse-  25 
quent  re-examination  for  "Certificate  A",  he  shall  pay  fifteen  dollars  26 
and  for  "Certificate  B",  one  dollar.  27 

(4)  Each  "Certificate  A"  shall  expire  on  July  thirty-first  in  each  28 
year,  but  may  be  renewed  by  the  same  person,  or  the  same  firm  or  cor-  29 
poration,  acting  by  one  or  more  of  its  members  or  officers,  without  30 
further  examination,  upon  payment  of  a  fee  of  fifteen  dollars,  applica-  31 
tion  therefor  being  made  during  the  preceding  month.  32 
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33  (5)  Each  "Certificate  B"  shall  expire  on  July  thirty-first  in  each  year,  "Certifi^ 

34  but  may  be  renewed  upon  payment  of  a  fee  of  one  dollar,  and  upon  the  192I,  221. }  2. 

35  same  conditions  set  forth  in  the  preceding  paragraph. 

36  (6)  Holders  of  "Certificate  A"  shall  keep  their  certificate  of  registra-  Holders  to 

37  tion  displayed  in  a  conspicuous  place  in  their  principal  offices  or  places  fificites^eVc. 

38  of  business.    Holders  of  "Certificate  B"  shall  be  furnished  by  the  exam- 

39  iners  with  evidence  of  having  been  so  licensed,  in  card  form  or  otherwise, 

40  which  shall  be  carried  on  the  person  of  the  licensee  and  exhibited  on 

41  request. 

42  (7)  Any  certificate  ex-piring  while  the  holder  thereof  is  in  the  military 

43  or  naval  service  of  the  United  States  shall  be  renewed  without  further 

44  examination,  upon  payment  of  the  prescribed  fee,  at  any  time  within 

45  four  months  after  such  person's  discharge  from  the  service. 

46  (8)  Examination  papers  and  applications  for  "Certificate  A"  and  Examination 

47  "Certificate  B"  shall  be  preserved  for  at  least  three  years,  after  which  preserved. 

48  time  they  may,  at  the  discretion  of  the  examiners,  be  destroyed. 

49  (9)  Records  of  the  meetings  of  the  examiners  shall  be  open  for  inspec-  Records  to  be 

50  tion  at  all  times,  and  they  shall  have  printed  annually  a  manual  of  their  "fc" '"  ^'^^^''• 

51  regulations,  including  the  names  of  all  licensees. 

1  Section  4.    No  certificates  issued  under  this  chapter  shall  be  assign-  certificates 

2  able  or  transferable.    They  may,  after  hearing,  be  suspended  or  revoked  abfe"''Ml"be 

3  by  the  examiners  upon  failure  or  refusal  of  the  licensee  to  comply  with  Jl^Pked'''' " 

4  the  rules  and  requirements  of  the  examiners,  or  for  other  sufficient  cause,  js}-!'  296.  §  4 

1916,  199,  5  2. 

1  Section  5.     Any  person,  firm  or  corporation,  or  employee  thereof,  ri"?'^^     - 

2  and  any  representative,  member  or  officer  of  such  firm  or  corporation 

3  individually,  entering  upon  or  engaging  in  the  business  and  work  here- 

4  inbefore  defined,  without  having  complied  with  this  chapter,  shall  for 

5  the  first  ofi'ence  be  punished  by  a  fine  of  not  less  than  ten  nor  more  than 

6  one  hundred  dollars,  and  for  a  subsequent  offence  by  a  fine  of  not  less 

7  than  fifty  nor  more  than  five  hundred  dollars  or  by  imprisonment  in  the 

8  house  of  correction  for  six  months,  or  both. 

1  Section  G.    No  person,  firm  or  corporation  holding  a  "Certificate  A"  f''?d'''*V^ 

2  shall  be  liable  for  work  done  by  his  or  its  employees,  unless  it  appears  master's  cer- 

3  that  such  work  was  done  with  his  or  its  knowledge  or  consent  or  by  his  i9i5, 296.  §  6. 

4  or  its  authorization. 

1  Section  7.    This  chapter  shall  not  apply  to  the  installation,  repairing  Not  to  apply 

2  and  wiring  of  ele\ators  or  to  work  in  connection  with  the  erection,  con-  work"^'" 

3  struction,  maintenance  or  repair  of  lines  for  transmission  of  electricity  '®'^'  ^^^'  ^  ^ 

4  from  the  source  of  supply  to  the  service  switch  on  the  premises  where 

5  used  by  municipal  electric  plants,  by  electric  companies  as  defined  in 

6  section  one  of  chapter  one  hundred  and  sixty-four,  by  gas  companies 

7  authorized  to  make  or  sell  electricity,  by  electric  street  railway  com- 

8  panics,  by  electric  railroad  companies  or  by  railroad  companies;   nor  to 

9  the  work  of  such  plants  or  companies  on  premises  owned  or  controlled 

10  by  them;  nor  to  the  work  of  said  municipal  electric  plants  or  of  said  elec- 

11  trie  or  gas  companies  in  installing,  maintaining  and  repairing,  on  the 

12  premises  of  customers,  service  connections  and  meters  and  other  appa- 

13  ratus  and  appliances  remaining  the  property  of  such  plants  or  companies 

14  after  installation;   nor  to  work  in  connection  with  the  lighting  of  public 

15  ways,  alleys,  private  ways  or  private  or  public  parks,  areas  or  squares; 
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nor  to  the  work  of  companies  incorporated  for  the  transmission  of  in-  16 
telligence  by  electricity  in  installing,  maintaining  or  repairing  wires,  17 
apparatus,  fixtures  or  other  appliances  used  by  such  companies  and  nee-  18 
essary  for  or  incident  to  their  business,  whether  or  not  such  wires,  con-  19 
duits,  apparatus,  fixtures  or  other  appliances  are  on  its  own  premises.       20 


Exemption  of 
apprentices  and 
certain  elec- 
tricians. 
1915,  296,  §  8. 
4  0p.A.  G, 
496. 


Section  8.  This  chapter  shall  not  forbid  the  employment  of  learners  1 
or  apprentices  working  with  and  under  the  direct  personal  supervision  2 
of  licensed  journeymen  electricians.  3 

Electricians  employed  by  theatrical  companies  may  install  temporary  4 
wiring  and  appliances  required  for  the  purpose  of  the  engagement  of  any  5 
such  company,  subject  to  the  supervision  of  a  person  licensed  under  this  6 
chapter.  7 

Electricians  regularly  employed  by  firms  or  corporations  other  than  8 
holders  of  "Certificate  A"  may  install  such  electrical  wiring,  conduits  9 
and  appliances  or  make  such  repairs  as  may  be  required  only  on  the  10 
premises  and  property  of  such  firms  or  corporations;  provided,  that  such  11 
electricians  hold  journeymen's  licenses,  and  have  complied  with  this  12 
chapter.  13 


Penalty  for 
misstatement. 
1915,  296,  §  9. 

1918,  257, 
§343. 

1919,  5. 

1920,  2. 


Section  9.  Any  person  applying  for  a  journeyman's  license  and 
making  any  misstatement  as  to  his  experience  or  other  qualifications, 
or  any  person,  firm  or  corporation  subscribing  to  or  vouching  for  any 
such  misstatement,  shall  be  subject  to  the  penalties  set  forth  in  section 
five. 


Disposition  of        SECTION  10.    Fccs  and  fincs  collected  under  this  chapter  shall  be  paid     1 

fees  and  fines.  ^  ^  ^ 

1915, 296,  §  6.    to  the  commonwealth.  2 


CHAPTER     142. 

SUPERVISION  OF  PLUMBING. 


Sect. 

1.  Definitions, 

2.  Application  of  chapter. 

3.  Master     plumbers     and     journeymen 

must  be  licensed,  etc. 

4.  Rules  for  examinations  of  plumbers,  etc. 

5.  Fees  for  licenses,  examinations  and  re- 

newals. 

6.  Licenses    valid    throughout    common- 

wealth.     Registration.      Revocation 
and  deferred  renewal  of  licenses. 

7.  Notice    to   examiners   of   violation    of 

statute,  etc. 

8.  Rules  as  to  construction,  etc.,  in  cer- 

tain towns.     Revision  of  rules. 

9.  Appointment  and  compensation  of  in- 

spectors of  plumbing.     Appeal  from 
inspector's  decision,  etc. 


Sect. 

10.  Inspection  districts. 

11.  Appointment  and  duties  of  inspectors 

in  cities  and  in  certain  towns. 

12.  Appointment  of  additional  inspectors. 

13.  Regulation  of  plumbing,  fixtures,  etc. 

14.  Sections  1  to  16  to  apply  to   persons 

learning  business,  when. 

15.  Expenditure  of  fees. 

16.  Penalty  for  certain  violations.    Penalty 

for  violation  by  towns. 

17.  Marking,  etc.,  of  range  boilers. 
IS.  Same  subject. 

19.  Penalty  for  violation  of  §§  17  and  18. 

20.  Exception  to  §§  17,  IS  and  19. 


Section  1.     In  this  chapter  the  following  words  shall  have  the  fol-     1 


Definitions. 
1894,  455,  §  1. 

{gogjaeifg;    lowing  meanings: 
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3  "Certificate",  a  certificate  of  registration  issued  in  accordance  with  1925. 348,  §3. 

4  section  three  of  chapter  five  hundred  and  thirty-si.x  of  the  acts  of  nine-  22.')  ivuss!  192. 

5  teen  hundred  and  nine,  section  two  of  chapter  five  hundred  and  ninety-  *op.a.g.252. 

6  seven  of  tlie  acts  of  nineteen  hundred  and  ten  or  chapter  five  hundred 

7  and  eighteen  of  the  acts  of  nineteen  hundred  and  twelve. 

8  "Examiners",  the  board  of  state  examiners  of  plumbers  appointed 

9  under  section  thirty-six  of  chapter  thirteen. 

10  "Journeyman  ",  a  person  who  himself  does  any  work  in  plumbing  sub- 

11  ject  to  inspection  under  any  law,  ordinance,  by-law,  rule  or  regulation. 

12  "Master  plumber",  a  plumber  having  a  regular  place  of  business  and 
1.3  who,  by  himself  or  journeymen  plumbers  in  his  employ,  performs  plumb- 

14  ing  work. 

15  " Practical  plumber",  a  person  who  has  learned  the  business  of  plumb- 
1()  ing  by  working  for  at  least  two  years  as  an  apprentice  or  under  a  verbal 
17  agreement  for  instruction  and  who  has  then  worked  for  at  least  one  year 
IS  as  a  journeyman  plumber. 

19  "Registered",  registered  in  accordance  with  section  three  of  chapter 

20  five  hundred  and  thirty-six  of  the  acts  of  nineteen  hundred  and  nine, 

21  section  two  of  chapter  five  hundred  and  ninety-seven  of  the  acts  of  nine- 

22  teen  hundred  and  ten  or  chapter  five  hundred  and  eighteen  of  the  acts  of 

23  nineteen  hundred  and  twelve. 

1  Section  2.     Sections  one  to   seven,   inclusive,   sections  eleven  and  ofP^Ji'^^g"'' 

2  twelve  and  sections  fourteen  to  sixteen,  inclusive,  shall  apply  to  all  [ms,  453.    ^^ 

3  cities,  and  section  thirteen  shall  apply  to  all  cities  except  Boston;   pro-  1909.  536,' §  8. 

4  vided,  that  any  such  city  except  Boston  may  by  vote  of  its  city  council  1911!  262! 

5  exempt  from  the  provisions  of  said  sections  any  or  all  of  its  territory 

6  lying  outside  of  the  limits  of  the  water  supply  of  such  city,  or  uncon- 

7  nected  ^\'ith  a  common  sewer.     Sections  one,  three,  six  and  seven  and 

8  sections  eleven  to  sixteen,  inclusive,  shall  apply  to  all  towns  which  by 

9  vote  of  their  inhabitants  accept  said  sections  or  have  accepted  cor- 

10  responding  provisions  of  earlier  laws,  and  said  sections,  except  section 

11  thirteen,  shall  apply  to  all  towns  which  accept  rules  formulated  by  the 

12  examiners  under  sections  eight  and  nine  or  have  accepted  them  under 

13  corresponding  provisions  of  earlier  laws. 

1  Section  3.     No  person   shall   engage  in  the  business  of  a  master  Master 

2  plumber  or  work  as  a  journeyman  unless  he  is  lawfully  registered,  or  has  foumeymen 

3  been  licensed  by  the  examiners  as  provided  in  this  chapter.     The  license  i"en'sed.  etc. 

4  or  certificate  of  a  journeyman  shall  be  exhibited  whenever  required  by  [HI-  *^^;  | }; 

5  an  inspector  of  plumbing.     Every  master  plumber's  license  or  certificate  ^^-  io3.  §  1. 

6  shall  at  all  times  be  displayed  conspicuously  within  his  place  of  business.  213  Mass!  i38. 

217  Mass.  134.  219  Mass.  219.  248  Mass.  220.  4  Op.  A.  G.  252. 

1      Section  4.     The  examiners  mav  make  such  rules  as  they  deem  neces-  Rules  for 


o 


sary  for  the  proper  performance  of  their  duties,  which  shall  take  effect  "  pTunfbers,' 

3  when  approved  by  the  department  of  public  health.     They  shall  examine  ^^93  4-7 

4  each  applicant  desiring  to  engage  in  the  business  of  a  master  plumber  or  5|^2. 4.__ 

5  to  work  as  a  journeyman,  as  to  his  practical  knowledge  of  plumbing,  yr*,.,' 

6  house  drainage  and  plumbing  ventilation,  and  subject  him  to  a  practical  §§2,4. 

7  test  satisfactory  to  the  examiners,  who  if  satisfied  of  his  competence  shall  225  Mass'.  192. 

8  issue  to  him  a  license  as  applied  for.     They  shall  hold  frequent  e.xamina- 

9  tions  in  Boston  and,  twice  in  each  year,  hold  examinations  at  five  other 
10  convenient  places  within  the  commonwealth.     Public  notice  shall  be 
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given  of  all  examinations.     Every  application  for  examination  shall  be  11 

in  the  handwriting  of  the  applicant  who  shall  be  notified  by  the  exam-  12 

iners  of  the  time  and  place  of  examination.     The  examiners  may,  without  13 

payment  of  any  fee,  issue  a  probationary  license  in  force  for  six  months  to  14 

a  person  who,  having  worked  as  an  apprentice,  or  under  a  verbal  agree-  15 

ment  for  instruction,  for  not  less  than  three  years,  presents  an  applica-  16 

tion  therefor  with  the  signed  endorsement  of  his  employer  agreeing  to  be  17 

responsible  for  all  work  done  under  the  license  and  to  have  the  licensee,  18 

at  the  ex-piration  of  the  license,  present  himself  for  examination  as  a  19 

journeyman.  20 


Fees  for 
licenses, 
examinations 
and  renewals. 

1893,  477,  §  4. 

1894,  455,  §  4. 
R.  L.  103.  §  4 
1909,  636,  §  3. 
1925,  348.  §  4. 


Section  5.     The  fee  for  the  first  license  of  a  master  plumber  shall  be  1 

fifteen  dollars;    for  any  renewal   thereof  or  an  examination  therefor,  2 

five  dollars.     The  fee  for  the  first  license  of  a  journeyman  shall  be  five  3 

dollars;    for  any  renewal  thereof,  two  dollars;   and  for  an  examination  4 

therefor,  five  dollars.  5 

1927.  154. 


Licenses 
valid 

throughout 
common- 
wealth. 
Registration. 
Revocation 
and  deferred 
renewal  of 
licenses. 

1893,  477,  §  4. 

1894,  455,  §  4. 
R.  L.  103,  §  4. 
1909,  536,  §  4. 
1928,  76,  §  1. 

1930,  397. 

1931,  193. 
Op.  A.  G. 
(1920)  106. 


Section  6.  Licenses  and  certificates  issued  by  the  examiners  shall  1 
be  valid  throughout  the  commonwealth,  but  shall  not  be  assignable  or  2 
transferable.  The  examiners  shall  forward  to  the  board  of  health  of  3 
each  town,  or  to  the  inspector  of  buildings  having  control  of  the  enforce-  4 
ment  of  regulations  relative  to  plumbing  in  such  town,  the  names  and  5 
addresses  of  all  persons  in  such  town  to  whom  such  licenses  have  been  6 
granted.  Licenses  shall  be  issued  for  one  year  and  may  be  renewed  7 
annually  on  or  before  May  first  upon  payment  of  the  required  fee.  8 
Each  holder  of  a  master  plumber's  certificate  or  license  shall  register  9 
his  name  and  business  address  with  said  inspector  of  buildings  if  he  has  10 
such  control,  otherwise  with  the  board  of  health,  in  the  town  wherein  11 
he  desires  to  engage  in  business  as  a  master  plumber.  Any  such  license  12 
or  certificate  may,  after  notice  and  hearing,  be  suspended  or  revoked  13 
by  the  examiners  upon  the  violation  by  the  holder  thereof  of  any  statute,  14 
ordinance,  by-law,  rule  or  regulation  relative  to  plumbing,  upon  failure  15 
or  refusal  of  the  holder  thereof  to  comply  with  the  rules  and  requirements  16 
of  the  examiners,  or  for  other  sufficient  cause.  In  case  of  failure  to  17 
renew  a  license  as  aforesaid  on  or  before  May  first  in  any  year,  the  18 
person  named  therein  may,  upon  payment  of  the  said  fee  and  a  de-  19 
ferred  renewal  fee  of  ten  dollars,  increased  by  such  additional  fees  as  20 
would  have  been  payable  had  such  license  been  continuously  renewed,  21 
receive  a  deferred  renewal  thereof  which  shall  e.xpire  on  the  ensuing  22 
first  day  of  May;  provided,  that  such  renewed  license  shall  not  constitute  23 
its  holder  a  licensee  for  any  period  preceding  its  issue.  24 


Notice  to 
examiners  of 
violation  of 
statute,  etc. 
1909,  536,  §  4. 
1928,  76,  5  2. 


Section  7.  If  in  the  opinion  of  such  inspector  of  buildings,  if  any, 
otherwise  of  the  board  of  health,  of  a  town,  the  holder  of  a  license  or 
certificate  violates  any  statute,  ordinance,  by-law,  rule  or  regulation 
relative  to  plumbing,  the  said  inspector  or  board  of  health  of  the  town 
where  such  violation  is  committed  shall  give  notice  thereof  to  the  ex- 
aminers. 


Rules  as  to 
construction, 
etc.,  in  certain 
towns. 
Revision 
of  rules. 
1909,  536.  §  5. 


Section  8.     Upon  petition  of  the  board  of  health  of  any  town  which  1 

has  not  prescribed  regulations  relative  to  plumbing  under  section  thir-  2 

teen  or  corresponding  provisions  of  earlier  laws,  the  examiners  shall  3 

formulate  rules  relative  to  the  construction,  alteration,  repair  and  in-  4 
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o  spection  of  all  pliiinbiiif;  work  witliln  such   towii,  which    rules,  when 

0  approved  by  the  (Itpartmciit  of  public  health  aiiij  accepted  by  the  said 

7  board  of  health  and  published  once  a  week  for  three  consecutive  weeks 

8  in  some  newspaper  published  in  said  towTi,  shall  have  the  force  of  law. 

9  Such  rules  may  be  revised  by  the  examiners  upon  petition  of  the  board 
10  of  health. 

1  Section  9.    Within  thirty  days  after  rules  have  taken  effect  as  pro-  Appointment 

2  vided  in  the  precedinjj  section,  the  local  board  of  health  shall  appoint  sat'ionTf"*'''' 

3  an  inspector  of  jjlumbint;  having  the  qualifications  and  duties  specified  "iu'^.'ibing  °' 

4  in  sections  eleven  and  twelve  to  hold  office  for  three  years  unless,  after  ;t,H',','.,a ''^■"" 

5  hearing,  sooner  removed  for  cause.     He  shall  receive  from  the  town  dwision, etc._ 

6  compensation  to  be  fixed  by  the  appointing  board,  subject  to  the  ap- 

7  proval  of  the  selectmen.  Appeal  from  a  decision  of  such  inspector  may 
S  be  made  to  the  examiners  within  ten  days  from  the  date  of  notice  of  his 
9  decision.     The  appellant  shall  deposit  five  dollars  with  the  examiners 

10  to  be  returned  if  the  appeal  is  sustained,  otherwise  to  be  paid  to  the 

11  commonwealth.    The  decision  of  the  examiners,  a  copy  of  which  shall  be 

12  served  on  each  person  interested,  shall  be  subject  to  the  approval  of  the 

13  department  of  public  health  and  to  review  by  the  superior  court. 


1  Section  10.    Two  or  more  towns  may  unite  in  forming  an  inspection  inspection 

2  district,  the  expense  thereof  to  be  paid  on  such  basis  as  may  be  agreed  loool'sl'd,  §  6. 

3  upon  by  the  boards  of  health  thereof. 


1  Section  11.    The  said  inspector  of  buildings,  if  any,  otherwise  the  Appointment 

2  board  of  health,  of  each  city  and  town,  shall,  within  three  months  after  Sunspectora 

3  it  becomes  subject  to  sections  one  to  sixteen,  inclusive,  appoint  from  the  |"  ceVSn"'' 

4  classified  ci\il  service  list  one  or  more  inspectors  of  plumbing  who  shall  \lg^%Tj  5  s 

5  be  practical  plumbers  and  shall  have  had  practical  experience  either  as  i*^*-  ^ss',  §  5. 

6  master  plumbers  or  journeymen,  continuously,  during  five  years  next  R  i-  los]  §  5. 

7  preceding  their  appointment;   provided,  that  any  time  spent  in  service  1923!  194! 

8  in  the  army,  navy  or  marine  corps  of  the  United  States  in  time  of  war  "^'  ^'^^^'  ^^°' 

9  or  insurrection  shall  be  deemed  a  part  of  the  period  of  continuous  prac- 

10  tical  experience  so  required.    Such  inspector  of  buildings  or  board  may 

11  remove  them  for  cause  shown  and  shall,  subject  to  approval  of  the  city 

12  council  or  selectmen,  fix  their  compensation  which  shall  be  paid  by  the 

13  city  or  town.    Said  inspectors  of  plumbing  shall  inspect  all  plumbing  in 

14  process  of  construction,  alteration  or  repair  for  which  permits  are  granted 

15  within  their  respective  cities  and  towns  and  shall  report  to  their  appoint- 

16  ing  power  or  board  violations  of  any  law,  ordinance,  by-law,  rule  or 

17  regulation  relative  to  plumbing;    they  shall  perform  such  other  appro- 
IS  priate  duties  as  may  be  required.     The  approval  of  plumbing  by  any 

19  inspectors  other  than  those  provided  for  by  this  chapter  shall  not  be  a 

20  compliance  therewith. 

1  Section  12.    No  inspector  of  plumbing  shall  inspect  or  approve  any  Appointment 

2  phmibing  work  done  by  himself,  his  employer,  employee  or  one  employed  "nspectorT" 

3  with  him,  but  in  a  city  or  town  subject  to  sections  one  to  sixteen,  inclu-  r.^'l.  103, 1 6. 

4  sive,  the  said  inspector  of  buildings,  or  the  board  of  health,  shall  in  the 

5  manner  provided  in  the  preceding  section  appoint  an  additional  inspector 

6  of  plumbing  as  therein  provided,  who  shall  inspect  plumbing  so  done. 

7  Said  additional  inspector  may  act  in  the  absence  or  disability  of  the 
•8  local  inspector  and  for  his  services  shall  receive  like  compensation.    This 
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section  shall  not  apply  to  any  city  or  town  establishing  an  annual  sal-  9 
ary  for  the  inspector  of  plumbing,  and  in  such  city  or  town  the  inspector  10 
of  plumbing  shall  not  engage  in  or  work  at  the  business  of  plumbing.       11 

plumbing,"  °^         Section  13.     Each  city,  except  Boston,  and  each  town  which  has  1 

isss^ios',*!  1.    2"^^  thousand  inhabitants  or  more  or  which  has  a  system  of  water  supply  2 

1894'  455'  I  7'    ^^  sewerage,  shall  by  ordinance  or  by-law  prescribe  regulations  for  the  .3 

1895!  453;  §1.    materials,  construction,  alteration  and  inspection  of  all  pipes,  tanks,  4 

1  dp!  A.  G.  290.  faucets,  valves  and  other  fixtures  by  and  through  which  waste  water  or  5 

sewage  is  used  and  carried;    and  shall  j^rovide  that  such  pipes,  tanks,  6 

faucets,  valves  or  other  fixtures  shall  not  be  placed  in  any  building  in  7 

such  city  or  town,  except  in  accordance  with  plans  approved  by  said  8 

inspector  of  buildings,  if  any,  otherwise  by  the  board  of  health;  and  shall  9 

further  provide  that  no  plumbing  shall  be  done,  except  to  repair  leaks,  10 

without  a  permit  first  being  issued  therefor,  upon  such  terms  and  condi-  11 

tions  as  such  cities  or  towns  shall  prescribe.     This  section  shall  not  12 

prevent  boards  of  health  from  making  such  regulations  relative  to  13 

plumbing  and  house  drainage  authorized  by  law  prior  to  July  sixth,  14 

eighteen  hundred  and  ninety-four,  as  are  not  inconsistent  with  any  15 

ordinance  or  by-law  made  under  authority  of  this  section.  16 

tiTaTOiy  to°  ^^      Section  14.     Sections  one  to  sixteen,  inclusive,  shall  apply  to  all     1 
persons  learn-    persous  learning  the  business  of  plumbing  when  they  are  sent  out  to  do    2 

ing  business,  i  i        p        *  i  o  ^ 

when.  the  work  or  a  journeyman.  6 

1894.  455,  §  9.  R.  L.  103,  §  9. 

ofTees'^""'''          Section  15.     Inspectors   of   buildings   and    boards   of   health    may  1 

1894, 455,  §  11.  expend  such  portion  of  the  fees  collected  by  them  under  this  chapter  2 

as  is  necessary  to  properly  perform  the  duties  imposed  thereby,  and  3 

they  shall  annually,  before  June  first,  make  a  detailed  report  to  their  4 

respective  cities  or  towns  of  all  their  proceedings  under  sections  one  to  5 

sixteen,  inclusive,  during  the  preceding  year.  6 

lenfmvMa-         Section  16.     Every  person  engaged   in   the  business  of  a  master     1 

Penlitv  for       plumbcr  or  working  as  a  journeyman  not  lawfully  registered  or  licensed,     2 

violation  by       if  required  by  this  chapter;    and  every  person  engaging  in  or  working    3 

1888, 105,  §  2.    at  the  business  of  plumbing  in  a  city  or  town  when  forbidden  so  to  do    4 

1894!  455]  §  8.    under  section  seven ;    and  every  master  plumber  who  engages  or  em-    5 

i9(k',  536, 1  %.  ploys  any  person  to  work  as  a  journeyman  who  has  not  been  so  regis-    6 

llsVatI'  192.   tered  or  licensed ;   and  every  person  violating  any  provision  of  sections    7 

248  Mass.  165,   one  to  fifteen,  inclusive,  of  this  chapter  or  any  ordinance,  by-law,  rule    8 

or  regulation  made  thereunder,  shall  be  punished  by  fine  not  exceeding     9 

fifty  dollars.    Any  city  or  town  subject  to  the  preceding  sections  of  this  10 

chapter  neglecting  to  comply  with  any  of  its  provisions  shall  forfeit  11 

fifty  dollars  to  the  use  of  the  commonwealth  for  each  month  during  12 

which  such  neglect  continues.  13 

^range^' '*°'        SECTION  17.    No  range  boiler  shall  be  sold  or  offered  for  sale  unless  1 

i9i'"^i54     1     '^^  capacity  is  plainly  marked  thereon  in  terms  of  Massachusetts  stand-  2 

ard  liquid  measure,  and  with  the  maker's  business  name,  in  such  manner  3 

as  to  be  easily  identified.  4 

f9i6!i54!T2.        Section  18.     No  copper,  iron  or  steel  pressure  range  boiler,  plain     1 
1917, 39,  §  1.     Qj.  galvanized,  or  other  vessel  or  tank  in  which  water  is  to  be  heated    2 
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3  under  pressure,  shall  be  sold  or  offered  for  sale  without  having  stamped 

4  thereon  the  maker's  guarantee  that  it  has  been  tested  to  not  less  than 

5  two  hundred  pounds  hydraulic  or  hydrostatic  pressure  to  the  square 
(i  inch,  together  with  the  maxinuiin  working  pressure  at  which  it  may  be 
7  installed.  And  no  such  boiler,  or  other  vessel  or  tank  in  which  water  is 
S  to  be  heated  under  pressure,  shall  be  installed  if  the  working  pressure  is 
9  greater  than  forty-two  and  one  half  per  cent  of  the  guaranteed  test 

10  pressure  marked  thereon  by  the  maker. 

1  Section  19.     Whoever  sells  or  oilers  or  exposes  for  sale  any  range  Penalty  for 

2  boiler  not  marked  or  stamped  as  provided  in  the  two  preceding  sections,  Vu"?  and"i8. 

3  or  which  is  falsely  marked  as  having  a  capacity  which  is  greater  by  seven  JoJy';  Jgf'j  2?' 

4  and  one  half  per  cent  than  its  true  capacity,  or  who  marks  or  causes  the 

5  same  to  be  marked  with  such  false  capacity,  shall  be  punished  by  a  fine 
(i  not  exceeding  fifty  dollars.     The  inspectors  of  plumbing  within  their 

7  respecti\'e  cities  and  towns  shall  cause  this  and  the  two  preceding  sec- 

8  tions  to  be  enforced. 

1  Section  20.    The  three  preceding  sections  shall  not  apply  to  the  sale  Exception  to 

2  or  offering  for  sale  of  installed  range  boilers  or  to  the  sale  or  offering  for  19.    ' 

3  sale  of  range  boilers  as  junk. 

1910,  154,  8  4 
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INSPECTION  AND  REGULATION  OF,  AND  LICENSES  FOR,  BUILDINGS, 
ELEVATORS  AND  CINEMATOGRAPHS. 


Sect. 

general  piiovisioxs. 

1.  Definitions. 

2.  Height  of  buildings  in  cities. 


3. 
4. 
5. 
6. 


8. 


INSPECTION    OF   BUILDINGS. 

Regulations  by  cities  and  towns. 

Building  limits  in  towns. 

Certain  structures  common  nuisances. 

Inspector  of  buildings. 

Time  allowed  to  remove  or  repair  un- 
safe structure. 

Proceedings  on  failure  to  remove  or 
repair. 

Dangerous  structure  to  be  removed 
or  repaired  by  building  inspector. 
Penalty. 

Person  aggrieved  may  apply  for  jurj'. 

Notice  to  non-resident. 

Restraining  illegal  construction,  etc. 

State  inspector  may  inspect  in  certain 
cities  and  towns. 

Dangerous  structures  to  be  removed  or 
repaired. 

15.  Construction  of  public  buildings. 

16.  Penalty. 

17.  Temporary  flooring  during  construction. 

18.  Same  subject. 


etc.,     to     be    protected. 


Sect. 

19.  Penalty. 

20.  Hatchways, 

Penalty. 

21.  Fire  escapes,  exits,  etc. 

22.  Fire  escapes  to  be  kept  clear.   Penalty. 

23.  Stairways  to  be  kept  clear.    Penalty. 

24.  Fire  extinguishers,  etc. 

25.  Wooden  flues,  etc.,  prohibited. 

26.  Construction  of  theatres. 

27.  Fire  resisting  partition,  curtains,  etc. 

28.  Certificate  of  inspection. 

29.  .Application  for  certificate. 

30.  Notice  of  change  in  use  of  building. 

31.  Notice  of  failure  to  conform  to  law. 

32.  Schoolhouses  in  cities  to  have  fire  es- 

capes. 

33.  Cities  may  require  three  storj'  build- 

ings to  conform  to  this  chapter. 

34.  Licenses  for  theatres,  etc. 

35.  Liability  of  licensee. 

36.  Inspection  of  theatres,  etc. 

37.  Reports  to  be  kept  on  file. 

38.  Copies  of  ratings,  etc.,  to  be  sent  to 

licensee.      Penalty    for    non-compli- 
ance with  order. 

39.  Copy  of  ratings,  etc.,  may  be  posted. 

40.  Penalty  for  false  statement,  etc. 
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Sect. 

41 .  Penalty  for  giving  or  receiving  free  pass. 

42.  Ventilation  and  sanitation.    Inspection 

by  department  of  public  health. 

43.  Joint  owner,  etc.,  may  provide  fire  es- 

cape. 

44.  Watchmen  in  hotels,  etc. 

45.  Modification  of  preceding  section. 

46.  Further  provisions  for  protection  of  life 

may  be  prescribed.     Penalty. 

47.  Rope  fire  escapes  in  hotels,  etc. 

48.  Inspection  of  hotels,  etc. 

49.  Certificate  of  inspector  prerequisite  to 

license. 

50.  Penalty  for  hindering  inspector,  etc. 

51.  Owner  must  see  that  law  is  obeyed. 

52.  Penalty  for  unlicensed  use  as  theatre, 

etc. 

53.  General  penalty. 

54.  Enforcement. 

55.  Appeal. 

56.  Fees  for  experts. 

57.  Restraining  illegal  erection,  etc. 

68.  Concurrent     jurisdiction     of     inferior 
courts. 

59.  Enforcement  of  inspectors'  orders. 

60.  Restraining  illegal  use,  etc.,  of  build- 

ings. 

61.  Notice  to  assessors  of  permits  for  build- 

ing. 

ELEVATORS. 

62.  Installation  and  inspection. 

63.  Test  of  safety  devices. 

64.  Report  of  inspection. 


Sect. 

65.  Certificate  of  inspection  to  be  posted 

in  elevator. 

66.  Report  of  accidents  and  of  defective  ele- 

vators. 

67.  Petition  for  changes  in  regulations. 

68.  Board  to  amend  regulations. 

69.  Establishment  of  regulations. 

70.  Appeal. 

71.  Penalty. 

cinematographs. 

72.  Regulation. 

73.  Inspection. 

74.  Fee  for  inspection. 

75.  Licenses. 

76.  Assistant's  permit. 

77.  Second  class  license. 

78.  First  class  license. 

79.  Eligibility  for  examination. 

80.  .Special  license. 

81.  Suspending  or  revoking  license  or  per- 

mit. 

82.  Permits  for  special  exhibitions. 

83.  Application  of  certain  sections. 

84.  Penalty. 

85.  Special      licenses     for     operators     in 

churches,  schools,  etc. 

86.  Use  of  certain  motion  picture  apparatus 

in  schools,  etc. 

87.  Penalty   for  sale,   false  marking,   etc., 

of  certain  film. 

88.  Sale,  etc.,  of  motion  picture  apparatus 

regulated.     Penalty. 


GENER.VL  PROVISIONS. 


Definitions. 
R.  L.  104,  §  14. 
1904,450,  §  1. 
1913,610,  §  2; 
655,  §§14, 
30,  39,  41; 
806,  §  1. 
270  Maaa.  436. 


2  0p.  A.  G.  564. 


Section  1.  In  this  chapter  the  followina;  terms,  unless  a  contrary 
meaning  is  required  by  the  context  or  is  specifically  prescribed,  shall  have 
the  following  meanings: 

"Alteration",  changes  in  or  addition  to  a  building. 

"Department",  department  of  public  safety. 

"Inspector",  an  inspector  of  the  division  of  inspection  of  the  depart- 
ment of  public  safety,  except  that  in  sections  thirty-four  to  thirty-eight, 
inclusive,  "inspector"  shall  include  the  inspectors  of  the  building  de-  8 
partment  of  Boston  and  in  sections  sixty-three  to  sixty-six,  inclusive,  9 
"inspector"  shall  include  a  building  inspector  of  a  city  or  town.  10 

"Inspector  of  buildings",  a  building  inspector  of  a  city  or  town.  11 

"Miscellaneous  hall",  a  building  or  part  thereof  containing  an  as-  12 
sembly  hall  with  a  seating  capacity  of  not  more  than  four  hundred,  a  13 
society  hall,  or  a  hall  in  a  public  or  private  school  building.  14 

"Public  building",  any  building  or  part  thereof  used  as  a  public  or  15 
private  institution,  schoolhouse,  church,  theatre,  special  hall,  public  hall,  10 
miscellaneous  hall,  place  of  assemblage  or  place  of  public  resort.  17 

"Public  hall",  any  building  or  part  thereof,  except  theatres,  armories,  18 
churches  and  schools,  containing  an  assembly  hall  with  a  seating  capacity  19 
of  more  than  four  hundred  and  used  for  public  gatherings  and  for  such  20 
entertainments,  not  requiring  the  use  of  scenery  and  other  stage  appli-  21 
ances,  as  the  licensing  officer  may  approve.  22 
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2.1       "Repair",  tlic  reconstruction  or  renewal  of  a  building  or  part  thereof 

24  damaged  hy  fire  or  other  cause. 

25  "Special  hall",  a  building  or  part  thereof  containing  an  assembly  hall 

26  with  a  seating  capacity  of  more  than  four  hundred  which  may  be  used 

27  for  occasional  performances  for  the  entertainment  of  spectators,  with  the 

28  use  of  scenery  under  such  conditions  as  the  licensing  officer  shall  direct, 

29  and  for  public  gatherings. 

30  "Story",  any  horizontal  portion  through  a  building  between  floor  and 

31  ceiling  of  which  the  ceiling  is  six  feet  or  more  above  the  average  grade 

32  of  the  sidewalk  or  ground  adjoining. 

33  "Supervisor  of  plans",  an  inspector  of  the  division  of  inspection  of  the 

34  department  of  public  safety  designated  by  the  commissioner  of  public 
3.5  safety  to  receive  the  plans  and  specifications  of  all  buildings  subject  to 

36  this  chapter,  to  be  erected  or  in  which  alterations  are  to  be  made,  and 

37  to  act  officially  upon  them  under  the  direction  of  the  chief  of  inspections 

38  of  the  department  of  public  safety. 

39  "Theatre",  a  building  or  part  thereof  in  which  it  is  intended  to  make  2  0p. a. g. sei. 

40  a  business  of  the  presentation  of  performances  for  the  entertainment  of 

41  spectators,  which  has  a  seating  capacity  of  more  than  four  hundred,  with 

42  a  stage  which  can  be  used  for  scenery  and  other  stage  appliances. 

1  Section  2.     In  a  city  no  building  shall  be  erected  to  a  height  of  more  Height  of 

2  than  one  hundred  and  twenty-five  feet  above  the  grade  of  the  street;  dtii1'°^^'° 

3  but  this  restriction  shall  not  apply  to  grain  or  coal  elevators  or  sugar  ^^l'  ||^-.  37 

4  refineries,  nor  to  steeples,  domes,  towers  or  cupolas  erected  for  strictly  ii4^n''s''9i '^" 

5  ornamental  purposes,  of  fireproof  material,  on  buildings  of  the  above 

6  height  or  less.    The  supreme  judicial  or  superior  court  may  enforce  this 

7  section  and  restrain  any  violation  thereof.    This  section  shall  not  apply 

8  to  Boston. 

inspection  of  buildings. 
1      Section  3.     Every  city,  except  Boston,  and  every  town  which  accepts  Regulations 


by  cities  and 
towns. 


243. 
2,  4. 


2  this  section  or  has  accepted  corresponding  provisions  of  earlier  laws 

3  may.  for  the  prevention  of  fire  and  the  preservation  of  life,  health  and  '^^f; 

4  morals,  by  ordinances  or  by-laws  consistent  with  law  and  applicable  f^g^^  'f|;  Vjj 

5  throughout  the  whole  or  any  defined  part  of  its  territory,  regulate  the  Rj  l'.  104',  §  1. 

6  inspection,  materials,  construction,  alteration,  repair,  height,  area,  loca-  1913.' ess,' §  1. 

7  tion  and  use  of  buildings  and  other  structures  within  its  limits,  except  143  Mass!  sqs! 

8  such  as  are  owned  or  occupied  by  the  United  States  or  by  the  common-  Im  Mass!  241.' 

9  wealth,  and  except  bridges,  quays  and  wharves,  and  may  prescribe  penal-  fH  M^g  Itt 

10  ties  not  exceeding  one  hundred  dollars  for  every  violation  of  such  ordi-  ;}?  H"""  ^Ih, 

11  nances  or  by-laws. 

224  Mass.  78.  244  Mass.  78.  262  Mass.  404. 


1  Section  4.     In  a  town  which  accepts  this  and  the  following  section  Building 

2  or  has  accepted  corresponding  provisions  of  earlier  laws,  no  dwelling  wwns.'" 

3  house  or  other  structure  more  than  eight  feet  in  length  or  breadth  and  5§"i°'.|^^' 

4  seven  feet  in  height,  except  detached  houses  or  structures  situated  more  \^^^  '^'j^,-  W^ 

5  than  one  hundred  feet  from  any  other  building  and  wooden  structures  R  l'io*',  §2. ' 

6  erected  on  wooden  wharves,  shall  be  built  within  such  limits  as  the  town 

7  may  from  time  to  time  prescribe,  unless  made  of  and  covered  with  an 

8  incombustible  material,  or  unless  a  license  is  granted  therefor  by  the 

9  selectmen  for  public  good  or  necessity  and  recorded  in  the  town  records. 
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Certain  struc- 
tures common 
nuisances. 
1870,  375.  §  2. 
P.  S.  104,  §3. 


Section  5.  A  building  or  structure  erected  in  violation  of  the  pre- 
ceding section  shall  be  deemed  a  common  nuisance  without  other  proof 
thereof  than  proof  of  its  unlawful  construction  and  use;  and  the  select- 
n^t.  104',  f  3. '  men  may  abate  and  remove  it  in  the  same  manner  in  which  boards  of 
health  may  remo\'e  nuisances  under  sections  one  hundred  and  twenty- 
three  to  one  hundred  and  twenty-five,  inclusive,  of  chapter  one  hundred 
and  eleven. 


1913,  655,  5  3. 


Inspector  of 
buildings. 
1878,  47,  §  1. 
P.  S.  104,  §  4. 
1894,  481.  §  14. 
1899,  139,  §  1. 
R.  L.  104,  §  4. 
1908,  221,  §  1. 
1913,  655,  §  4. 
1918,  291,  §  23. 

207  Mass.  285. 

208  Mass.  51. 


Section  6.     In  a  city  or  town  which  accepts  this  and  the  six  follow-  1 

ing  sections  or  has  accepted  corresponding  provisions  of  earlier  laws,  2 

the  superintendent  of  public  buildings  or  such  other  person  as  the  mayor  3 

of  such  city  or  the  selectmen  of  such  town  may  designate  shall  be  in-  4 

spector  of  buildings,  and,  immediately  upon  being  informed  by  report  5 

or  otherwise  that  a  building  or  other  structure  or  anything  attached  6 

to  or  connected  therewith  in  that  city  or  town  is  dangerous  to  life  or  7 

limb,  shall  inspect  the  same;   and  if  it  appears  to  him  to  be  dangerous  8 

he  shall  fortltwith  in  writing  notify  the  owner,  agent  or  any  person  9 

ha\'ing  an  interest  therein  to  remove  it  or  make  it  safe.    If  it  appears  that  10 

such  structure  would  be  specially  unsafe  in  case  of  fire,  it  shall  be  deemed  11 

dangerous  within  the  meaning  hereof,  and  the  inspector  of  buildings  may  12 

affix  in  a  conspicuous  place  upon  its  exterior  walls  a  notice  of  its  danger-  13 

ous  condition,  which  shall  not  be  removed  or  defaced  without  authority  14 

from  him.  15 


Time  allowed 
to  remove  or 
repair  unsafe 
structure. 
1878,  47,  §  2. 
P.  S.  104,  §  5. 
1888,  399,  §  3. 
1894,  481, 
§§  15,  49. 
1899,  139,  §  2. 
R.  L.  104,  §  5. 
1913,  655,  §  5. 


Section  7.    Any  person  so  notified  shall  be  allowed  until  twelve  1 

o'clock  noon  of  the  day  following  the  ser\-ice  of  the  notice  in  which  to  2 

begin  to  remove  such  structure  or  make  it  safe,  and  he  shall  employ  3 

sufficient  labor  speedily  to  make  it  safe  or  remove  it;   but  if  the  public  4 

safety  so  requires  and  if  the  aldermen  or  selectmen  so  order,  the  inspec-  5 

tor  of  buildings  may  immediately  enter  upon  the  premises  with  the  6 

necessary  workmen  and  assistants  and  cause  such  unsafe  structure  to  7 

be  made  safe  or  taken  down  without  delay,  and  a  proper  fence  put  up  8 

for  the  protection  of  passers-by.  9 


Proceedings 
on  failure  to 
remove  or 
repair. 

1878,  47,  §  3. 
P.  S.  104,  §  6. 
1888,  399,  §  4. 
1894,  481, 
§§  16,  50. 
1899,  139,  §  3. 
R.  L.  104,  §  6. 
1913,  655,  §  6. 


Section  8.    If  an  owner,  agent  or  person  interested  in  such  unsafe  1 

structure  refuses  or  neglects  to  comply  with  the  requirements  of  such  2 

notice  within  the  time  limited,  and  such  structure  is  not  made  safe  or  3 

taken  down  as  therein  ordered,  a  careful  survey  of  the  premises  shall  4 

be  made  by  a  board  consisting  in  a  city  of  the  city  engineer,  the  chief  5 

engineer  of  the  fire  department  and  one  disinterested  person  to  be  ap-  6 

pointed  by  the  inspector  of  buildings,  and  in  a  town  of  a  surveyor,  the  7 

chief  engineer  of  the  fire  department  and  one  disinterested  person  to  be  8 

appointed  by  the  inspector  of  buildings.     If  there  is  no  city  engineer  in  9 

such  city  or  no  chief  engineer  of  the  fire  department  in  such  city  or  town,  10 

the  mayor  or  selectmen  shall  designate  one  or  more  officers  or  other  11 

suitable  persons  in  place  of  the  officers  so  named  as  members  of  said  12 

board.    A  written  report  of  such  survey  shall  be  made,  and  a  copy  13 

thereof  served  on  such  owner,  agent  or  interested  person.  14 


Dangerous 
structure  to 
be  removed  or 
repaired  by 
building  in- 
spector. 
Penalty. 
1878,  47, 
§5  4,5. 


Section  9.  If  such  report  declares  such  structure  to  be  dangerous, 
and  if  the  owner,  agent  or  person  interested  continues  such  refusal  or 
neglect,  the  inspector  of  buildings  shall  cause  it  to  be  made  safe  or  taken 
down,  and  the  costs  and  charges  incurred  shall  constitute  a  lien  upon  the 
land  upon  which  the  building  is  located,  and  shall  be  enforced  within  the 
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6  time  and  in  the  manner  provided  for  the  collection  of  taxes  on  land;  fo„^,  'l^;  l^,, 

7  and  sucli  owner  or  interested  person  snail,  tor  every  days  contmuance  is99.  i.j9,  §  4. 

8  of  such  refusal  or  neglect  after  ijcing  so  notified,  forfeit  to  the  city  or  191.3,  ess,' §  7.' 

9  town  in  which  the  structure  is  located  not  less  than  ten  nor  more  than 
in  fifty  dollars. 

1  Section  10.     An  owner  or  interested  person  aggrieved  by  such  order  Person  ag- 

2  may  have  the  remedy  prescribed  by  section  two  of  chapter  one  hun-  appry'foy'fury. 

3  dred  and  thirty-nine;    but  this  section  shall  not  prevent  the  city  or  {g^siivl 

4  town  from  recovering  the  forfeiture  provided  in  the  preceding  section  f.^  1^104 
.5  from  the  date  of  the  service  of  the  original  notice,  unless  the  order  is  §§8-10. ' 
G  annulled  by  the  jury. 

1894,  4S1.  §§  18-20.  1899,  139,  §  5.  R.  L.  104.  §  8.  1913,  655,  §  8. 

1  Section  11.     If  an  owner  or  interested  person  lives  out  of  the  com-  Notice  to 

2  monwealth,  the  notice  required  by  section  six  may  be  served  upon  him  i878''47.Tib. 

3  by  a  notary  public,  whose  certificate  of  service  under  his  notarial  seal  fm,  48i,V2i. 

4  shall  be  sufficient  evidence  thereof. 

R.  L.  104,  5  9.  1913,  655,  §  9. 

1  Section  12.    The  supreme  judicial  or  superior  court  may  restrain  Restraining 

2  the  construction,  alteration,  repair,  maintenance  or  use  of  a  building  or  stSion°etc. 

3  structure  in  violation  of  any  ordinance  or  by-law  of  a  city  or  town  and  HI"'.  111'.  §  3. 

4  order  its  removal  or  abatement  as  a  nuLsance;  and  may  restrain  the  further  p*^|'i*J4  \\2  ' 

5  construction,  alteration  or  repair  of  a  building  or  structure  reported  to  be  J^^^'  l^^'- 

6  dangerous,  under  a  survey  authorized  by  section  eight,  until  the  deter-  §§4,' 22. ' 

7  mination  of  the  matter,  as  provided  in  section  ten. 

R.  L.  104,  §  10.  1913,  655,  J  10. 

1  Section  13.     Any  inspector,  if  called  upon  by  the  aldermen  of  any  state  inspector 

2  city  or  by  the  selectmen  of  any  town  which  has  not  accepted  sections  ™?t^ainTitieV° 

3  six  to  eleven,  inclusive,  shall  inspect  any  building  or  other  structure,  ^sssImS^s  i. 

4  or  anything  attached  to  or  connected  therewith,  in  such  city  or  town  jf®^'  \l\'  |  f|- 

5  which  has  been  represented  to  be  dangerous  to  life  or  limb.  i9i3.  ess."  §  12. 


1  Section  14.     If  it  appears  to  such  inspector  that  the  building  or  Dangerous 

2  other  structure,  or  anything  attached  to  or  connected  therewith,  is  dan-  b?ref^ved° 

3  gerous  to  life  or  limb  in  case  of  fire  or  otherwise,  he  shall  cause  it  to  be  Jsslfagg.'^j  2. 

4  removed  or  rendered  safe  in  the  manner  provided  by  sections  six  to  ^^^l'  \l\- 1  *^- 

5  eleven,  inclusive,  and  may  cause  proceedings  to  be  instituted  under  sec-  i^i^,  655, 5 13. 

6  tion  twelve. 

1  Section  15.     Except  in  Boston,  no  building  which  is  designed  to  be  Construction 

2  used,  or  in  which  alteration  shall  be  made  for  the  purpose  of  using  it,  or  buSdings. 

3  continuing  its  use,  in  whole  or  in  part,  as  a  public  building,  or  as  a  factory,  J|||;  |I|;  ^ '' 

4  workshop  or  mercantile  or  other  establishment,  and  to  have  accommoda-  f/gl^igg  § , 

5  tions  for  ten  or  more  employees,  and  no  building  more  than  two  stories  IS?'''.?*!;  Ig' 

6  in  height  designed  to  be  used  above  the  second  story,  or  in  which  altera-  R  l  104,' 

7  tion  shall  be  made  for  the  purpose  of  using  it,  or  continuing  its  use,  in  i9i.37fi'w, 

8  whole  or  in  part,  as  an  office  building,  dormitory,  hotel,  family  hotel,  lyMaS.  .306. 

9  apartment  house,  boarding  house,  lodging  house  or  tenement  house,  and  l^  Mass!  496. 

10  to  have  eight  or  more  rooms  above  said  story,  shall  be  erected,  and  no  48"' a' 8' 347' 

11  alteration  shall  be  made  therein,  until  a  copy  of  the  plans  and  specifica-  9,^,^,  p. 

12  tions  thereof  has  been  deposited  with  the  supervisor  of  plans  by  the 

13  person  causing  its  erection  or  alteration  or  by  the  architect  thereof.     Such 
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plans  and  specifications  shall  include  those  for  heating,  ventilation  and  14 
sanitation,  if  the  supervisor  of  plans  so  requires.  Such  building  shall  15 
not  be  so  erected  or  altered  without  sufficient  egresses  and  other  means  IG 
of  escape  from  fire,  properly  located  and  constructed.  The  supervisor  of  17 
plans  may  require  that  stairways  shall  be  enclosed,  that  they  shall  have  18 
suitable  landings,  that  they  shall  be  provided  with  hand  rails,  that  egress  19 
doors  and  windows  shall  open  outward  and  ha\-e  approved  hardware,  20 
that  places  of  egress  shall  be  properly  lighted  and  designated,  and  that  21 
proper  fire  stops  shall  be  provided  in  the  floors,  walls,  partitions  and  22 
stairways  of  such  building.  He  may  make  such  further  requirements  as  2.3 
may  be  necessary  to  prevent  the  spread  of  fire  or  its  communication  from  24 
any  steam  boiler  or  heating  apparatus  therein.  The  certificate  of  ap-  25 
proval  by  the  supervisor  of  plans  of  such  plans  and  specifications,  en-  26 
dorsed  with  the  approval  of  the  chief  of  inspections  of  the  department,  27 
or  a  specification  of  requirements  necessary  for  compliance  with  sections  28 
fifteen  to  sixty,  inclusive,  set  forth  in  detail  and  so  endorsed,  shall  be  29 
issued  to  the  person  causing  its  erection  or  alteration,  or  to  the  architect  30 
thereof,  and  a  copy  of  the  same,  together  with  the  plans,  shall  then  be  31 
turned  o\'er  to  the  inspector  in  whose  district  the  building  is  to  be  erected  32 
or  altered,  who  shall  enforce  the  requirements  thereof  and  super\ise  such  33 
erection  or  alteration.  After  a  certificate  of  approval  or  a  specification  34 
of  requirement  has  been  issued,  no  change  shall  be  made  in  the  plans  or  35 
specification  or  in  the  building  without  the  written  permission  of  the  36 
supervisor  of  plans.  37 


Penalty. 
1888,  316,  §  2. 

1892,  419, 
§138. 

1893,  199,  §  2. 
1894,382,  §  3; 
481,  §§  26,39. 
R.  L.  104, 

§§  24,  53. 


Section  16.  Whoever,  except  in  Boston,  erects,  constructs  or  makes 
alteration  in  a  building,  or  draws  plans  or  specifications,  or  superintends 
the  erection,  construction  or  alteration  of  a  building  in  violation  of 
sections  fifteen  to  sixty,  inclusive,  shall  be  punished  by  a  fine  of  not  less 
than  fifty  nor  more  than  one  thousand  dollars. 

1913,  655,  §§  16,  52.  270  Mass.  490. 


Temporary 
flooring  during 
construction. 
1901,  166,  I  1. 
R.  L.  104,  §44, 
1909,  514.  §  97. 
1913,  655,  §  17. 
194  Mass.  431. 
213  Mass.  229, 

[Penalty,  §  19.) 


Section  17.  If,  in  the  erection  of  an  iron  or  steel  framed  building, 
the  spaces  between  the  girders  or  floor  beams  of  any  floor  are  not  filled 
or  covered  by  the  permanent  construction  of  said  floors  before  another 
story  is  added  to  the  building,  a  close  plank  flooring  shall  be  placed  and 
maintained  over  such  spaces  from  the  time  when  the  beams  or  girders 
are  placed  in  position  until  said  permanent  construction  is  applied ;  but 
openings  protected  by  a  strong  hand  railing  not  less  than  four  feet  high 
may  be  left  through  said  floors  for  the  passage  of  workmen  or  material; 
provided,  that  when  such  flooring  cannot  be  used  without  serious  inter- 
ference with  the  work  of  construction,  such  provision  shall  be  made  to 
protect  the  workmen  from  falling  material  as  the  inspector  shall  direct.  11 


o 

4 
5 
6 

7 

8 

9 

10 


i9oi'^i66'T2  Section  18.  In  the  construction  of  any  iron  or  steel  framed  building 
^909  sil'  1 98  h^^'inR  a  "^l^^r  story  of  twenty-five  feet  elevation  or  more,  a  staging  with 
1913;  655!  §  is:  a  close  plank  flooring  shall  be  placed  under  and  not  more  than  ten  feet 
[Penalty,  §  19.)  bclow  the  uudcr  sldc  of  the  whole  extent  of  the  beams,  girders  or  trusses 
of  such  story  upon  which  iron  or  steel  workers  are  working. 


Penalty. 
1901,  166, 


, , ^  ^         Section  19.     Violations  of  any  provision  of  the  two  preceding  sec-     1 

1909'  5h'  I  99  ^'0"s  shall  be  punished  by  a  fine  of  not  less  than  fifty  nor  more  than  five     2 
1913,'  655!  §  19:  hundred  dollars.  3 
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1  Section  20.     Tlie  openinjj.s  of  hoistways,  hatchways  and  well  holes  Hatchways, 

2  on  every  floor  of  a  public  buildin;;,  except  in  Boston,  shall  i)e  protected  protected! 

3  by  sufficient  trapdoors  or  seif-closiufj  iiatches  or  sucii  other  safeguards  i877*,'2^i4,  §  2. 

4  as  an  inspector  directs;    and  due  diligence  shall  be  used  to  keep  such  fs^  m^'^ 

5  trapdoors  closed  at  all  times  except  when  in  actual  use  bv  the  occupant  l"^'-'*;  *„*„'■ 

'^  5541,  D£ . 

6  of  tiie  building  luuing  the  use  and  control  of  the  same.     Violations  of  k  l.  104. 

7  this  section  shall  be  punished  by  a  fine  of  not  more  than  one  hundred  1909.514. 

0  1    11  ■  §§36.96. 

8  dollars. 

1913,  806,  !  13.  14.5  Mass.  123.  202  Mass.  82.  213  Mass.  .573. 

1  Section  21.    Except  in  Bo.ston,  any  building  in  whole  or  in  part  used  fxUsftt?*"'" 

2  as  a  public  building,  and  any  building  in  which  ten  or  more  persons  i^^l'fg 

3  are  employed  in  a  factory,  workshop,  mercantile  or  other  establishment,  issd,  197. 

..  .  PS  104 

4  and  an  office  building,  dormitory,  hotel,  family  hotel,  apartment  house,  §§  1.5,  is! 

5  boarding  house,  lodging  house  or  tenement  house  which  has  eight  or  1882.266^ 

G  more  rooms,  or  in  which  ten  or  more  persons  are  accommodated,  lodge  \mi.%,i.  §2. 

7  or  reside  abo\'e  the  second  story,  the  owner,  lessee  or  mortgagee  in  pos-  42«*'|~°''' 

8  session  whereof  is  notified  in  writing  by  an  inspector  that  sections  fifteen  }s|j^'  |s|'  5  24. 

9  to  sixty,  inclusive,  apply  thereto,  shall  be  provided  with  proper  egresses  R-  l'.  104, 

10  or  other  means  of  escape  from  fire  sufficient  for  tiie  use  of  all  persons  i907.'5'o3,  §  1. 

11  accommodated,  assembled,  employed,  lodged  or  resident  therein;    but  §'§26,52.' 

12  no  owner,  lessee  or  mortgagee  in  possession  of  such  building  shall  be  ileVats'L' 

13  deemed  to  have  violated  this  provision  unless  he  has  been  notified  in  228  MaS  368 

14  writing  by  an  inspector  as  to  what  additional  egresses  or  means  of  escape  ^q"' a  8  347' 
li)  from  fire  are  necessary,  and  for  thirty  days  has  neglected  or  refused  to 

lU  provide  the  same.    The  egresses  and  means  of  escape  shall  be  kept  uii- 

17  obstructed,  in  good  repair  and  ready  for  use,  and,  if  the  inspector  so 

18  directs  in  writing,  every  such  egress  shall  be  properly  lighted  and  pro- 

19  vided  with  a  sign  having  on  it  the  word  "Exit"  in  letters  not  less  than 

20  five  inches  in  height,  and  so  made  and  placed  as  plainly  to  indicate  to 

21  persons  within  the  building  the  situation  of  such  egresses;    stairways 

22  shall  have  suitable  hand  rails;    egress  doors  and  windows  shall  open 

23  outwardly,  and  women  or  children  shall  not  be  employed  in  a  factory, 

24  workshop,  mercantile  or  other  establishment  in  a  room  above  the  sec- 

25  ond  story  from  which  there  is  only  one  egress.  The  certificate  of  the 
20  inspector  shall  be  conclusive  evidence  of  a  compliance  with  the  said 
27  requirements.  Portable  seats  shall  not  be  allowed  in  the  aisles  or  passage- 
2<S  ways  of  such  buildings  during  any  service  or  entertainment  held  therein. 

29  Stairways  on  the  outside  of  the  building  shall  have  suitable  railed  land- 

30  ings  at  each  story  above  the  first,  accessible  at  each  story  from  doors  or 

31  windows,  and  sucii  landings,  doors  and  windows  shall  be  kept  clear  of 

32  ice,  snow  and  other  obstructions. 

1  Section  22.    Any  article  placed  upon  a  fire  escape  or  an  outside  means  Fire  escapes 

2  of  egress  of  any  building  is  hereby  declared  a  common  nuisance.    Any  'icar.  '"" 

3  court  authorized  to  issue  warrants  in  criminal  cases  may,  upon  com-  {oos.'mV,  §  1. 

4  plaint  under  oath  made  by  any  police  officer  that  any  article  is  placed  or 

5  maintained  upon  a  fire  escape  or  outside  means  of  egress  of  any  building, 

6  i.ssue  a  warrant  to  bring  such  article  when  found  before  a  court  having 

7  jurisdiction  of  the  same,  and  all  articles  seized  under  the  authority  of 

8  such  a  warrant  shall  be  disposed  of  in  like  manner  as  gaming  implements 

9  seized  under  chajjler  two  hundred  and  seventy-six.    Any  owner,  lessee, 

10  tenant  or  occupant  of  any  building  who  maintains  or  jjerinits  to  remain 

11  upon  any  fire  escape  or  outside  means  of  egress  of  any  building  any 
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article  for  more  than  twenty  minutes  shall  be  punished  by  a  fine  of  not  12 
more  than  one  hundred  dollars.  The  existence  of  any  article  upon  a  fire  13 
escape  or  outside  means  of  egress  of  any  building  shall  be  prima  facie  14 
evidence  that  such  article  was  so  placed,  maintained  or  permitted  to  15 
remain  by  tlie  occupant  of  the  premises  having  access  from  said  build-  16 
ing  to  said  fire  escape  or  outside  means  of  egress.  17 


Stairways  to  be 
kept  clear. 
Penalty 
1905,  347,  §  2. 


Fire  extin- 
guishers, etc. 
1877,  214, 
§§4,9. 
P.  S.  104, 
H  19,  23. 
1888,  426,  §  9 
1894,  481, 
§§  34.  39. 
R.  L.  104, 
§§26,  53. 


Section  23.  Every  stairway  of  every  building  shall  be  kept  free  and 
unobstructed,  and  any  person  who  permits  any  article  to  remain  in  any 
stairway  of  any  building  in  such  a  manner  as  may  impede  the  egress  of 
any  person  lawfully  in  said  building  or  the  ingress  of  any  person  lawfully 
entitled  to  enter  said  building  shall  be  punished  by  a  fine  of  not  more 
than  five  hundred  dollars.  The  existence  of  any  article  in  any  such 
stairway  in  any  building  shall  be  prima  facie  evidence  that  it  was  placed 
or  permitted  to  remain  therein  by  the  owner,  lessee,  tenant  or  occupant 
of  the  building. 

Section  24.  Except  in  Boston,  the  basement  and  each  story  of  a 
building  which  is  subject  to  section  twenty-one  shall  be  supplied  with 
means  of  extinguishing  fire,  consisting  of  a  hose  attached  to  a  suitable 
v,-ater  supply  and  capable  of  reaching  any  part  of  such  basement  or  story, 
or  of  such  portable  apparatus  as  the  inspector  shall  direct;  and  such 
appliances  shall  be  kept  at  all  times  ready  for  use  and  in  good  condition. 

1913,  655.  §5  21,  52. 


1 

2 
3 
4 
5 
6 


Wooden 
flues,  etc., 
prohibited. 
1885,  326. 
1888,316,  §  1; 
426,  §  8. 

1892,  419, 
§  138. 

1893,  199,  §  1. 

1894,  481, 

§§  25,  33,  39. 


Section  2.5.  Except  in  Boston,  no  wooden  flue  or  air  duct  for  heat- 
ing or  ventilating  purposes  shall  be  placed  or  remain  placed  in  any  build- 
ing subject  to  sections  fifteen  and  twenty-one,  and  no  pipe  for  conveying 
hot  air  or  steam  in  such  building  shall  be  placed  or  remain  placed 
within  one  inch  of  any  woodwork,  unless  protected  to  the  satisfaction 
of  the  inspector  by  suitable  guards  or  casings  of  incombustible  material. 

R.  L.104,  §§  23,  53.  1913,  655,  §§  22,  52. 


1 

2 
3 
4 
5 
6 


Construction 
of  theatres. 
1877,  214.  §  5. 
P.  S.  104.  §  20. 
1894,  382,  §  1. 
R.  L.  104, 
§§  36,  53. 
1913.  655. 
§§  23,  52. 
189  Mass.  568. 

1  Op.  A.  G.  306. 

2  Op.  A.  G.  564. 


Section  26.     Except  in  Boston,  the  audience  hall  in  a  building  erected  1 

or  designed  to  be  used  in  whole  or  in  part  as  a  theatre,  or  in  which  any  2 

change  or  alteration  shall  be  made  for  the  purpose  of  using  it  as  a  theatre,  3 

shall  not  be  placed  above  the  second  floor  of  such  building.     The  au-  4 

dience  hall  and  each  gallery  of  every  such  building  shall,  respectively,  5 

have  at  least  two  independent  exits,  as  far  apart  as  may  be;   and  if  the  6 

audience  hall  is  on  the  second  floor,  the  stairways  from  said  floor  to  the  7 

ground  floor  shall  be  enclosed  with  fireproof  walls,  and  shall  have  no  8 

connection  with  the  basement  or  first  floor  of  the  building.     Every  such  9 

exit  shall  have  a  width  of  at  least  twenty  inches  for  tivery  one  hundred  10 

persons  which  such  hall,  or  gallery  from  which  it  leads,  is  capable  of  11 

holding;  but  two  or  more  exits  of  the  same  aggregate  width  may  be  sub-  12 

stituted  for  either  of  the  two  recjuired  exits.    None  of  the  required  exits  13 

shall  be  less  than  five  feet  wide;   provided,  that  the  exits  from  a  gallery  14 

capable  of  holding  not  more  than  one  hundred  and  fifty  persons  may  each  15 

be  less  than  five  feet  but  not  less  than  three  feet  wide.  16 


Fire  resisting 
partition, 
curtains,  etc. 
1888,  207; 
426,  §  1. 
1892,  419, 
S  138. 


Section  27.     Except  in  Boston,  the  wall  or  partition  between  the  1 

auditorium  and  stage  of  every  tlieatre  shall  be  fireproof  or  fire  resisting  2 

on  the  stage  side,  for  the  whole  width  of  the  auditorium  and  the  whole  3 

height  of  the  auditorium  or  stage,  as  the  inspector  shall  direct,  and  all  4 
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5  tloors  in  sucli  wall  or  partition  shall  be  fireproofcd  and  provided  with  1894.481, 
G  approved  self-closing  devices.    The  proscenium  or  curtain  opening  shall  im'335,  j  1. 
7  have  a  fire  resisting  curtain  of  an  incombustihle  material,  properly  con-  "537/53.' 
S  structed  and  operated  l\v  approNed  meehanism.    There  shall  i)e  one  or  {V^i^^t 
9  more  \-eutilators  near  the  centre  and  above  the  highest  part  of  the  stage, 

10  equal  in  area  to  one  tenth  of  that  of  the  stage  floor  back  of  the  fire  re- 

11  sisting  curtain,  and  arranged  so  as  to  open  automatically  from  heat,  and 

12  by  a  cord  or  cords  from  the  stage  floor,  as  the  inspector  shall  direct. 

1  Section  2S.     Except  in  Boston  and  as  otherwise  pro\idefl  by  law,  Certificate 

2  the  inspectors  shall  from  time  to  time  examine  all  buildings  within  their  i88s!42r),'T2. 

3  respective  districts  which  are  subject  to  sections  fifteen  to  sixty,  in-  §*i'|s.''^'"*' 

4  elusive.     If  in  the  judgment  of  any  such  inspector  such  building  con-  's".;?7''y[' 

5  forms  to  the  requirements  of  said  sections  for  buildings  of  its  class,  he  f-  '^- 1<!'»' 

6  shall  issue  to  the  owner,  lessee  or  occupant  thereof,  or  of  any  portion  isii'sM, 

7  thereof  used  in  the  manner  described  in  section  twenty-one,  a  certificate  4  0p.a.g.  305. 

8  to  that  eft'ect,  specifying  the  number  of  persons  for  whom  the  egresses 

9  and  means  of  escape  from  fire  are  sufficient.    Such  certificate  shall  con- 

10  tinue  in  force  for  not  more  than  five  years  after  its  date,  but  so  long  as 

11  it  continues  in  force  it  shall  be  conclusive  evidence  of  a  compliance  with 

12  said  section  by  the  person  to  whom  it  is  issued.     It  shall  be  void  if  a 

13  greater  number  of  persons  than  is  therein  specified  are  accommodated  or 

14  employed,  or  assemble,  lodge  or  reside  within  such  building  or  portion 

15  thereof,  or  if  such  building  is  used  for  any  purposes  materially  difi'erent 

16  from  the  purpose  for  which  it  was  used  at  the  time  of  the  granting  thereof, 

17  or  if  its  interior  arrangement  is  materially  altered,  or  if  any  egresses  or 
IS  means  of  escape  from  fire  in  such  building  at  the  time  of  granting  the 

19  said   certificate   are   rendered   unavailable  or  are  materially  changed. 

20  The  certificate  may  be  revoked  by  an  inspector  at  any  time  upon  written 

21  notice  to  the  holder  thereof  or  to  the  occupant  of  the  premises  for  which 

22  it  was  granted,  and  shall  so  be  revoked  if,  in  the  opinion  of  the  inspector, 

23  circumstances  have  so  changed  that  the  existing  egresses  and  means  of 

24  escape  are  not  proper  and  sufficient.     A  copy  of  said  certificate  shall 

25  be  kept  posted  in  a  conspicuous  place  upon  each  story  of  such  building 

26  by  the  occupant  of  the  premises  covered  thereby. 

1  Section  29.     Except  in  Boston,  upon  application  to  an  inspector  for  a  Application 

2  certificate  under  the  preceding  section,  he  shall  issue  to  the  applicant  an  isss?"^!^!'. 

3  acknowledgment  thereof,  which  for  ninety  days,  pending  the  granting  j^fls*'®' 

4  or  refusal  of  the  certificate,  shall  ha\e  the  same  effect  as  the  certificate,  ^^^^^ *^^- 

5  and  such  acknowledgment  may  be  renewed  by  him  with  the  same  effect  f  l  104. 

6  for  a  further  period,  not  exceeding  ninety  days. 

1913,  655,  §§26.  52. 

1  Section  30.    Except  in  Boston,  if  any  change  shall  be  made  upon  Notice  of 

2  premises  for  which  such  certificate  has  been  issued  or  in  the  use  thereof  of  buUdlSg"^* 

3  which  would  render  the  certificate  void  according  to  section  twenty-eight,  Jl*?'  Ijg'  ^  *■ 

4  the  person  making  such  change  shall  forthwith  give  written  notice  thereof  Lq'?  4g, 

5  to  an  inspector  for  the  district  or  to  the  commissioner  of  public  safety.     §§29, 39." 

R.  L.  104,  §§  17,  53.  1913,  655,  §§  27,  52. 

1  Section  31.     Except  in  Boston,  if  an  inspector  finds  that  any  building  xotice  of 

2  or  part  thereof  subject  to  sections  fifteen  to  sixty,  inclusive,  fails  to  con-  confOTm°o 

3  form  thereto,  or  if  any  change  is  made  therein  which  would  render  a  '*j,"g  ^^e  §  s. 
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1892,  419, 
§  138. 
1894.  481. 
§§  30.  39. 
R.  L.  104, 
§§  IS,  53. 
1913,  655, 
§§  28,  52. 


certificate  void  under  section  twenty-eight,  he  shall  give  written  notice  4 

to  the  owner,  lessee,  occupant  or  agent  in  charge  thereof,  specifying  such  .5 

additional  provisions,  egresses  or  other  means  of  escape  from  fire  as  in  6 

his  opinion  may  be  necessary  to  make  it  conform  to  said  section  and  to  7 

obtain  a  certificate;   and  any  such  owner,  lessee,  occupant  or  agent  in  8 

charge  thereof  failing  to  comply  with  such  notice  for  a  period  of  thirty  9 

days  shall  be  punished  by  a  fine  of  not  less  than  fifty  nor  more  than  one  10 

thousand  dollars.  1 1 


Schoolhouses  in 
cities  to  have 
fire  escapes. 
1894,  337; 
481.  §  40. 
R.  L.  104,  §  11. 
1913,655,  5  11. 


Section  .32.     If  a  schoolhouse  in  any  city,  except  Boston,  has  not  1 

been  provided  with  a  safe  and  proper  egress  or  other  means  of  escape  from  2 

fire,  as  required  by  sections  fifteen  to  sixty,  inclusive,  wathin  six  months  3 

after  the  written  notice  provided  for  in  the  preceding  section,  the  mayor,  4 

for  the  purpose  of  conforming  to  the  provisions  of  this  chapter  relative  5 

to  egresses  or  other  means  of  escape  from  fire  in  schoolhouses,  may,  upon  6 

petition  of  one  hundred  citizens  or  taxpayers  in  such  city,  authorize  the  7 

ex-penditure  upon  such  schoolhouse  of  not  more  than  fifteen  per  cent  of  8 

the  cost  thereof,  payable  from  any  money  in  the  treasury  of  that  city  9 

which  is  not  otherwise  appropriated.  10 


Cities  may  SECTION  33.    Anv  citv,  cxccpt  Bostou,  iiiav  bv  Ordinance  provide  that 

require  three  .•  '  ^  i.'"'t-j'j. 

story  buildings  sections  fifteen,  sixteen,  twenty-one  to  thirty-one,  inclusive,  iorty-se\'en 
thirclapTer."     and  fortv-cight  shall  applv  to  any  building  of  three  or  more  stories  in 

1882,  266,  §1.      ,      .    ,^      '■j.l  ■       -4.      r      -i. 

1888,426,  §  11.  height  Within  its  limits. 

1894,  481,  §§  36,  39.  R.  L.  104,  §§  53,  54.  1913,  655,  §§  29,  52. 


Liceoses  for 
theatres,  etc. 

1904,  450.  §  2. 

1905,  342, 
§§  1,2. 

1907,  463. 

1908,  335,  §  1. 
1910,  284,  §  1. 
1913,655,  §  31. 
213  Mass.  213. 


Section  34.     In  sections  thirty-four  to  thirty-eight,  inclusive,  the  1 

term  "licensing  officer"  shall  mean  the  mayor  of  Boston  and  the  com-  2 

missioner  of  public  safety.     In  Boston  the  mayor  and  elsewhere  the  3 

commissioner  of  public  safety  shall  issue  licenses  for  theatres,  special  4 

halls  and  public  halls.    He  may  require  such  changes  in  the  structural  5 

or  other  condition  of  any  building  before  issuing  any  license  as  in  his  6 

opinion  the  public  safety  requires,  but  no  change  shall  be  ordered  in  7 

excess  of  the  requirements  for  a  new  building  of  like  character.     In  8 

buildings  existing  on  November  first,  nineteen  hundred  and  thirteen,  9 

an  equivalent  of  the  conditions  required  by  law  may  be  accepted  by  10 

the  licensing  officer;    provided,  that  such  equivalents  are  set  forth  in  11 

detail  in  the  license.     The  licenses  provided  for  herein  shall  be  con-  12 

spicuously  posted  near  the  main  entrance  of  the  theatre,  special  hall  13 

or  public  hall.    Licenses  for  theatres,  except  in  Boston,  shall  expire  on  14 

September  first,  for  special  halls  on  August  first,  and  for  public  halls  on  15 

Julv  first  of  each  year.  16 


Liability  of 
licensee. 
1904.  450,  §  3. 
1913,  655,  §  32, 


Inspection  of 
theatres,  etc. 
1904.  4.50,  §  4. 
1913,  655,  §  33, 


Section  35.  The  licensee  shall  be  responsible,  civilly  and  criminally, 
for  non-compliance  with  the  laws  applicable  to  the  theatre,  special  hall 
or  public  hall  covered  by  his  license,  and  for  non-compliance  with  the 
conditions  thereof.  The  licensing  officer  shall  cause  a  complete  inspec- 
tion of  all  theatres  to  be  made  once  in  each  month,  of  special  halls  and 
public  halls  once  in  every  six  months,  and  as  much  oftener  as  circum- 
stances may  require. 


Section  36.  Every  inspection  of  theatres,  special  halls  or  public  1 
halls  shall  cover  all  details  relating  to  the  condition  of  the  building  as  2 
regards  the  safety  of  life  and  property.     The  inspector  shall  make  a    3 
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4  signed  report  as  to  all  such  details  upon  a  tabulated  inspection  blank,  the 
't  form  of  which  shall  be  deterniined  by  the  licensinj;  officer.  The  forms  of 
()  such  blanks  may  be  adapted  to  the  circumstances  of  the  difl'erent  classes 
7  of  l)uildings,  but  shall  be  such  as  to  enable  the  inspectors  to  report  a 

5  rating  on  the  points  and  in  the  form  hereinafter  specified,  and  shall 

9  include  a  detailed  table  of  legal  recpiirements,  with  a  statement  as  to 

10  compliance   or   non-compliance   with   each.     All    inspectors   inspecting 

11  theatres,  special  halls  and  public  halls  shall  on  the  first  of  each  week 

12  forward  to  the  licensing  officer  the  reports  of  their  inspections  of  the 
K!  ]>revious  week,  and  shall  rate  each  theatre,  special  hall  or  public  hall  on 

14  the  following  points  in  the  following  form: 

15  1.  Compliance  with  existing  laws,  non-compliance  in  any  particular 
l(i  to  be  specified. 

17  2.  The  following  ratings  of  each  building  as  to  the  safety  of  the  audi- 

18  ence.  in  the  judgment  of  the  inspectors,  in  the  light  of  improved  methods 

19  of  insuring  safety: 

Condition,  whether  poor,  fair,  good  or  excellent.  Remarks. 

a.  Structural  condition. 

b.  Facility  of  escape  of  audience. 

c.  Heating  apparatus. 

d.  Water  supply. 

e.  Lighting  apparatus. 

f.  Condition  of  fire  apparatus. 

g.  Condition  of  sprinklers. 

h.  Condition  of  fire  resisting  curtain. 
i.  Protection  against  neighborhood  hazard, 
j.  General  condition  of  appliances  and  apparatus. 
k.  General  condition  of  stage. 
Rating  as  a  whole. 
With  regard  to  safety  of  audience. 

20  And  such  other  points  as  in  the  opinion  of  the  licensing  officer  may  be 

21  suitable.    These  reports  and  ratings  shall  be  signed  by  the  inspectors, 

22  and  shall  give  the  date  of  the  inspection,  with  such  remarks  upon  the 

23  condition  of  each  theatre,  special  hall  and  public  hall  as  may  be  suitable 

24  to  give  notice  of  danger  or  to  give  confidence  in  the  safety  of  such  build- 

25  ings.    After  each  inspection  of  a  theatre,  special  hall  or  public  hall,  the 

26  inspector  shall  post  a  notice  in  conspicuous  type,  near  the  main  entrance 

27  thereof,  in  the  following  form: 

This  theatre  (or  special  hall)  (or  public  hall)  has  been  inspected  by  inspector 
(name  of  inspector)  on  (date) . 

1  Section  37.    The  full  inspection  reports  of  theatres,  special  halls  and  ^^f p°^'„^  ^j;''^ 

2  public  halls  shall  be  kept  on  file  by  the  licensing  officer,  but,  except  as  ifl04, 45o,  §  6^ 

3  hereinafter  provided,  shall  not  be  open  to  examination  by  the  public 

4  until  the  ex-piration  of  one  month  from  the  time  when  they  were  rendered, 

5  except  with  the  consent  of  the  licensing  officer.    Every  licensee  shall  be 

6  entitled  to  examine  the  full  reports  of  his  own  building  at  any  time. 

7  The  licensing  officer  shall  make  a  full  report  annually  of  the  condition 

8  of  all  theatres,  special  halls  and  public  halls,  which  shall  be  open  to 

9  examination  by  the  public  at  all  times.    The  reports  of  inspectors  shall 

10  be  public  records  of  matters  of  public  interest;  and  a  fair  publication  of 

11  these  reports,  or  parts  thereof,  or  comment  thereon,  by  any  person,  in 

12  newspapers  or  otherwise,  shall  be  privileged. 
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Copies  of 
ratings,  etc., 
to  be  sent  to 
licensee. 
Penalty  for 
non-compliance 
with  order. 
1904,  450,  §  S. 
1906,  105. 
«2,  3. 
1913,  655,  §  35 


Copy  of 
ratings,  etc., 
may  be  posted. 
1904,  450,  §  9. 
1913,  655,  §  36. 


Penalty  for 
false  state- 
ment, etc. 
1904.  450,  §  13. 
1913,  655,  5  37. 


Section  .38.     A  certified  copy  of  all  ratings  and  conclusions  of  the  1 

inspectors  in  respect  to  any  licensed  theatre,  special  hall  or  public  hall  2 

shall  be  delivered  or  mailed  by  the  licensing  officer  to  the  licensee  at  the  3 

building.    If  any  inspector  shall  report  that  the  laws  or  the  conditions  4 

of  the  license  are  not  complied  with  by  any  licensee,  the  licensing  officer  5 

may  notify  the  licensee,  fixing  a  time  within  which  he  shall  comply  with  6 

the  law  and  the  conditions  of  the  license.    If  at  the  expiration  of  such  7 

time  there  has  not  been  such  compliance,  the  licensing  officer  shall  give  8 

a  hearing  to  the  licensee;   and  if  upon  investigation  he  shall  find  that  9 

there  is  cause,  he  shall  revoke  the  license.    The  licensing  officer  may,  if  10 

in  his  opinion  the  public  safety  requires  it,  order  any  theatre,  special  hall  1 1 

or  public  hall  to  be  closed  pending  a  hearing  upon  the  revocation  of  the  12 

license,  and  any  person  failing  to  comply  with  such  order  shall  be  pun-  13 

ished  by  a  fine  of  not  less  than  fifty  nor  more  than  one  thousand  dollars.  14 

Section  39.     Any  licensee  may  post  upon  his  premises  a  certified  1 

copy  of  the  complete  table  of  ratings  and  conclusions  relating  to  the  2 

theatre,  special  hall  or  public  hall  covered  by  his  license,  but  he  shall  not  3 

post  an  incomplete  copy  of  such  table.  4 

Section  40.     Any  person  having  any  duty  to  perform   under  this  1 

chapter  in  connection  with  the  licensing  or  inspection  of  theatres,  special  2 

halls  or  public  halls  who  wilfully  makes  any  false  statement  or  report  3 

or  any  false  record  of  any  statement,  report  or  rating  as  to  any  such  4 

theatre,  special  hall  or  public  hall  shall  be  punished  by  a  fine  of  not  more  5 

than  one  thousand  dollars  or  by  imprisonment  for  not  more  than  one  G 

year.  7 


Penalty  for 
giving  or  re- 
ceiving free 
pass. 

1904,  450,  §  14. 
1913,655,  §  38, 


Section  41.  Any  officer  or  person  having  any  duty  in  any  way  con-  1 
nected  with  the  inspection  of  theatres,  special  halls  or  public  halls,  who  2 
requests  for  himself  or  another,  or  accepts  or  uses  any  ticket  or  pass  or  3 
privilege  of  admission,  or  admission,  to  any  theatre,  special  hall  or  public  4 
hall  for  which  he  is  to  pay  or  has  paid  either  nothing  or  a  price  less  than  5 
that  demanded  of  the  public  generally,  and  any  owner,  proprietor,  6 
manager,  lessee,  agent  or  employee  of  any  theatre,  special  hall  or  public  7 
hall,  or  any  other  person  who  issues,  delivers,  offers  or  allows  any  such  8 
ticket,  pass,  privilege  or  admission  to  any  such  officer  or  person,  or  to  9 
any  other  person,  at  the  request,  solicitation,  procurement  or  with  the  10 
connivance  of  any  such  officer  or  person,  shall  be  punished  by  a  fine  of  11 
not  less  than  one  hundred  nor  more  than  one  thousand  dollars.  12 


Ventilation 
and  sanitation. 
Inspection  by 
department  of 
public  health. 

1913,  655, 
§§  40,  41. 

1914,  792,  §  1. 
3  0p.  A.  G.  192. 


Section  42.  Every  public  building  as  defined  in  section  one,  except 
schoolhouses  in  which  public  or  private  instruction  is  afforded  to  less 
than  eleven  pupils  at  one  time,  shall  be  kept  clean  and  free  from  effluvia 
arising  from  any  drain,  privy  or  nuisance,  shall  be  provided  with  a 
suflicient  number  of  proper  water  closets,  earth  closets  or  privies,  and 
shall  be  ventilated  in  such  a  manner  that  the  air  shall  not  become  so 
impure  as  to  be  injurious  to  health.  If  it  appears  to  an  inspector  that 
further  or  different  heating,  ventilating  or  sanitary  provisions  are  re-  8 
quired  in  any  such  public  building,  in  order  to  conform  to  the  require-  9 
ments  of  this  section,  and  that  such  requirement  can  be  provided  with-  10 
out  unreasonable  expense,  he  may  issue  a  written  order  to  the  proper  11 
person  or  authority,  directing  such  heating,  ventilating  or  sanitary  pro-  12 
visions  to  be  provided.     A  school  committee,  public  officer  or  person  13 
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14  who  has  charge  of,  owns  or  leases  any  such  public  building,  who  neglects 
l.")  for  four  weeks  to  comply  with  the  order  of  such  inspector,  shall  be 
l(')  punished  by  a  fine  of  not  more  than  one  hundred  dollars.     The  district 

17  liealth  officers  or  such  other  officers  as  the  department  of  pui)!ic  health 

18  may  from  time  to  time  apjioint  shall  make  sueli  examinations  of  school 

19  buildings  subject  to  this  section  as  in  the  opinion  of  the  department 

20  the  protection  of  the  health  of  the  pupils  may  require.    This  section 

21  shall  not  apply  to  Boston. 

1  Section  43.     Except  in  Boston,   if  a  building  subject  to  sections  Joint  owner, 

2  fifteen  to  sixty,  inclusive,  is  owned,  leased  or  occupied,  jointly  or  in  provide  sre 

3  severalty,  any  owner,  lessee  or  occupant  may  affix  to  any  part  of  the  58S8!^426,  §  6. 

4  outside  wall  of  such  building  any  means  of  egress  or  of  escape  from  fire  |**i^j"s*'^' 

5  specified  and  described  by  an  inspector,  notwithstanding  the  objection  jfi,''!]' 

6  of  any  other  such  owner,  lessee  or  occupant;   and  such  means  of  egress  R^  l  104. 

7  or  of  escape  may  project  over  the  highway,  or  over  a  right  of  way  for  1913, 'ess. 

8  a  distance  not  exceeding  one  half  the  width  of  the  right  of  way. 

1  Section  44.    The  keeper  of  a  hotel,  boarding  or  lodging  house  or  watchmen  in 

2  family  hotel  containing  one  hundred  or  more  sleeping  rooms,  and  being  is83.^25i!  5 1. 

3  four  or  more  stories  high,  shall  have  therein  at  least  two  competent  iv'^l' 104'.  1 29 

4  watchmen,  each  properly  assigned,  and  each  on  duty  between  the  hours  ^^'^'  ®^*'  ^  ■•- 

5  of  nine  o'clock  at  night  and  six  o'clock  in  the  morning.     The  keeper  of  '^^°*"y'  *  ■** ' 

6  every  hotel,  boarding  or  lodging  house  or  family  hotel  containing  fifty 

7  or  more  sleeping  rooms,  but  less  than  one  hundred,  and  being  three 

8  stories  high,  shall  have  between  said  hours  at  least  one  competent 

9  watchman  on  duty  therein.     In  all  such  hotels,  lodging  houses  or  family 

10  hotels,  the  halls,  corridors  and  stairways  shall  be  properly  lighted  at 

11  night,  and  a  red  light  shall  be  kept  during  the  night  at  the  top  and 

12  bottom  of  each  flight  of  stairs;  and  one  or  more  proper  alarms  or  gongs, 

13  capable  of  being  heard  throughout  the  house,  shall  always  remain  easy 

14  of  access  and  ready  for  use  in  every  such  building  to  give  to  the  in- 

15  mates  warning  of  fire.    The  keeper  of  every  such  hotel,  boarding  or 

16  lodging  house  or  family  hotel  shall  keep  a  notice  descriptive  of  such 

17  means  of  escape  conspicuously  posted  in  every  sleeping  room. 

1  Section  45.     Except  in  Boston,  the  keeper  of  any  such  hotel,  board-  of'J.'Jlfceding 

2  ing  or  lodging  house  or  family  hotel  who  adopts  a  system  of  electric  fs's4°223,  §  1. 

3  watch  clocks  which  register  at  the  office  the  movements  of  the  watch-  ^^  ^^  1°*' 

4  men  throughout  the  house,  or  who  adopts  a  system  of  thermostats  or  wis. 'ess. 

5  fire  alarm  bells  in  the  rooms,  or  who  provides  a  watchman's  watch  with  .p^^J^    .^g, 

6  key  stations,  the  record  of  which  is  kept  at  the  office,  shall  not  be  re- 

7  quired  to  maintain  more  than  one  watchman  in  addition  to  the  regular 

8  night  clerk  and  porters;  provided,  that  the  system  or  device  so  adopted 

9  or  provided  is  approved  by  the  inspector. 

1  Section  46.    The  aldermen  of  any  city,  except  Boston,  and  the  select-  Further  pro- 

2  men  of  towns  may  prescribe  additional  night  watch  to  be  kept  and  tection  of  life 

3  further  provision  for  the  prevention  of  fires  and  for  the  better  protection  Tcribed'^.'*^'^ 

4  of  life  in  case  of  fire  to  be  made  by  the  keepers  of  hotels,  boarding  or  i88'3,'2m, 

5  lodging  houses  or  family  hotels  within  their  cities  and  towns.     Who-  i|.s4, 223.  i  2. 

6  ever  neglects  or  refuses  to  comply  with  any  provision  of  this  or  the  two  R;  ^.  '30 '53 

7  preceding  sections  shall  be  punished  by  a  fine  of  not  less  than  fifty  nor  I'Jis.'ess. 

8  more  than  one  thousand  dollars. 
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Rope  fire 
escapes  in 
hotels,  etc. 
1S90.  307, 
1894,  341; 
481,  §44. 
R.  L.  104. 
1913,  655. 
3  Op.  A.  G 


§1- 


§33. 
§  45. 
319. 


IPenalty,  §  48.) 


Section  47.  The  owner,  lessee,  proprietor  or  manager  of  a  hotel  1 
which  is  not  otherwise  suitably  provided  with  fire  escapes,  or  of  a  lodg-  2 
ing  house  which  contains  eight  or  more  rooms  above  the  second  story,  3 
shall  place  or  cause  to  be  placed  a  knotted  rope,  or  better  appliance,  4 
for  use  as  a  fire  escape  in  every  room  of  such  hotel  or  lodging  house  5 
used  as  a  sleeping  room,  except  rooms  on  the  ground  floor.  One  end  6 
of  such  rope  shall  be  securely  fastened  to  a  suitable  iron  hook  or  eye  7 
securely  screwed  into  one  of  the  timbers  next  adjoining  the  frame  of  a  8 
window,  or  into  the  frame  of  a  window,  of  said  room,  at  least  five  feet  9 
from  the  floor,  and  the  rope  shall  at  all  times  be  kept  coiled  and  ex-  10 
posed  to  the  plain  view  of  the  occupant  of  the  room.  The  coil  shall  11 
be  fastened  in  such  manner  as  to  be  easily  and  quickly  loosened  and  12 
uncoiled.  The  rope  shall  contain  knots  not  more  than  eighteen  inches  13 
apart,'  a  loop  at  the  end  at  least  three  inches  in  length,  shall  not  be  14 
less  than  one  half  inch  in  diameter,  and  shall  be  of  sufficient  length  to  15 
reach  from  such  iron  hook  or  eye  to  the  ground.  Such  rope,  iron  hook  16 
or  eye  and  fastenings  shall  be  of  sufficient  strength  to  sustain  a  weight  17 
of  four  hundred  pounds,  and  plain  directions  for  the  jise  of  such  rope  18 
or  other  appliance  shall  be  printed  and  posted  within  six  inches  of  the  19 
hook  or  eye  to  which  the  rope  is  fastened.  This  section  shall  not  apply  20 
to  Boston.  21 


Inspection 
hotels,  etc. 
1890,  307, 
§§2,3. 
1894.  481, 
§§45.58. 
R.  L.  104, 
§§  34,  35. 
1913,  655, 


of 


Section  48.  The  inspector  of  buildings  of  each  city  and  town,  if 
there  be  any,  otherwise  the  chief  engineer  of  the  fire  department,  if 
there  be  any,  otherwise  such  person  as  the  mayor  of  a  city  or  the  select- 
men of  a  town  shall  designate,  shall  annually  in  the  month  of  April 
§  46.  inspect  every  room  of  every  hotel  and  lodging  house  of  eight  or  more 
sleeping  rooms  above  the  second  story  in  his  citj'  or  town  and  ascer- 
tain if  the  preceding  section  is  being  complied  with,  and  shall  report  7 
the  condition  of  the  rope  or  other  appliance  to  the  commissioner  of  8 
public  safety,  upon  forms  to  be  furnished  by  him.  Whoever  violates  9 
any  provision  of  this  or  the  preceding  section  shall  be  punished  by  a  10 
fine  of  not  more  than  five  hundred  dollars  or  by  imprisonment  for  not  11 
more  than  six  months,  or  both.     This  section  shall  not  apply  to  Boston.  12 


Certificate  of 
inspector  pre- 
requisite to 
license. 
1888,  426,  §  7. 
1892,  419, 
§  138. 
1894, 481, 
§§32,39. 
R,  L.  104, 
§§  49,  53. 
1913,  655, 
§§48,  52. 


Section  49.  Except  in  Boston,  a  license  which  is  required  by  law, 
ordinance  or  by-law  to  authorize  any  building  or  part  thereof  to  be 
used  for  any  purpose  specified  in  section  twenty-one  shall  not  be  grantcl 
until  a  license  by  the  commissioner  of  public  safety,  or  a  certificate  by 
an  inspector,  as  required  by  sections  fifteen  to  si.xty,  inclusive,  shall 
have  been  issued  therefor,  and,  when  granted,  shall  not  continue  in 
force  after  the  expiration  of  such  license  or  certificate. 


Penalty  for 
hindering  in- 
spector, etc. 
1904,  4.50,  §  12. 
1908,  389,  §  2. 
1913,  655,  §  49. 


Section  50.  Any  person  who  hinders  or  prevents  or  attempts  to 
prevent  the  commissioner  of  public  safety,  the  chief  of  inspections  of 
the  department  or  any  inspector  from  entering  any  building,  structure 
or  enclosure  or  part  thereof  in  the  performance  of  his  duty  in  the  en- 
forcement of  the  laws  of  the  commonwealth  relating  thereto  shall  be 
punished  by  a  fine  of  not  less  than  fifty  nor  more  than  one  hundred 
dollars. 


Er°hat™iawi8        Section  51.     Except  in  Boston,  the  owner,  lessee  or  occupant  of  a     1 
?Q?¥^^,.  « <;     theatre,  factory,  workshop  or  manufacturing  establishment,  or  who-    2 

1877,  ^14t  a  8.  '' 
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.3  ever  owns  any  building  or  part  thereof  mentioned  in  and  subject  to  issi,  137, 

4  sections  twenty-one,  twenty-four  to  twenty-eight,  inelu.sive,  and  thirty,  p.  s.  104.  §22. 

5  or  controls  the  use  thereof,  shall   cause  the  provisions  thereof  to  be  isfs!  426,'  1 12. 

6  observed,  and  such  person  shall  be  liable  to  any  person  injured  for  all  48?*'5j*|7,^39' 

7  damages  caused  by  a  violation  of  the  provisions  of  said  sections.     No  fib,^^^' 

5  criminal  prosecution  shall  be  begun  for  such  violation  until  four  weeks  I9i3,'6_35, 

9  after  written  notice  to  such  person  has  been  given  by  an  inspector  of  any  161  Mass.  35. 

10  changes  necessary  to  be  made  in  order  to  conform  to  said  sections,  nor 

1 1  if  such  changes  shall  have  been  made  in  accordance  with  such  notice. 

12  Notice  to  one  member  of  a  firm  or  to  the  clerk  fir  treasurer  of  a  cor- 

13  poration  or  to  the  person  in  charge  of  the  building  or  part  thereof  shall 

14  be  sufficient  notice  hereunder  to  all  members  of  any  firm  or  corporation 
1.)  owning,  leasing  or  controlling  the  building  or  any  part  thereof.  Such 
16  notice  may  be  served  personally  or  sent  by  mail. 

1  Section  52.     No  person  shall  occupy  or  use  any  building  or  part  Penalty  for 

2  thereof  as  a  theatre,  special  hall,  public  hall,  miscellaneous  hall,  place  as  theatre. 

3  of  assemblage  or  place  of  public  resort  until  a  license  therefor  has  been  1906.  los.  §  1. 

4  issued  by  the  commissioner  of  public  safety  or  the  mayor  of  Boston,  or  igoslsal; 
.')  a  certificate  therefor  by  an  inspector  or  an  inspector  of  the  building  fJio  "143. 

6  department  of  Boston.     The  certificate  of  the  inspector  shall  be  con-  jgj^^ggj 

7  elusive  evidence  of  a  compliance  •with  sections  fifteen  to  sixty,  inclusive,  §§  39,  si." 

5  for  such  use  of  a  hall  as  he  shall  set  forth  in  detail  in  the  certificate, 

9  and  shall  be  conspicuously  posted  near  the  main  entrance  of  the  hall. 

10  Violations  of  this  section  or  of  the  conditions  of  a  license  or  certificate 

11  shall  be  punished  by  a  fine  of  not  less  than  twenty-five  nor  more  than 

12  one  thousand  dollars  or  by  imprisonment  for  not  more  than  one  year-, 

13  and  the  license  or  certificate  may  be  revoked. 

1  Section  53.     Whoever,  being  the  owner,  lessee  or  occupant  of  any  General 

2  building  or  part  of  a  building  described  in  section  twenty-one,  violates  fsst.'lds,  §  3. 

3  any  provision  of  sections  fifteen  to  fifty-two,  inclusive,  for  which  no  \lfg]  ^26. 1 12. 

4  other  penalty  is  specifically  prescribed,  shall  be  punished  by  a  fine  of  4|if'§§*|6,  62' 

5  not  less  than  fifty  nor  more  than  five  hundred  dollars. 

R.  L.  104.  §§  55,  56.  1913,  655,  §  53. 

1  Section  54.     Sections  fifteen   to  fifty-two,   inclusive,   shall,   except  Enforcement. 

2  when  otherwise  specifically  provided,  be  enforced  by  the  commissioner  r  l'.  104',  5  46. 

3  of  public  safety,  the  chief  of  inspections  of  the  department  and  the  \lw',  lit',  s  i*' 

4  inspectors.     The  commissioner  of  public  safety  shall  issue  regulations  gljf'^"";  ^^' 

5  necessary  for  their  uniform  enforcement.     All  sections  of  this  chapter 

6  which  apply  to  Boston  shall  be  enforced  by  the  building  commissioner. 

1  Section  55.     Any  person  aggrieved  by  an  order,  requirement  or  direc-  Appeal. 

2  tion  of  an  inspector  under  any  of  the  preceding  sections  may,  within  1894!  Isi!  §5! 

3  thirty  days  after  the  service  thereof,  appeal  to  a  judge  of  the  superior  fgo'l;  l%\  |  Jo; 

4  court  for  the  county  where  the  building  to  which  such  order,  require-  [907' 499'** 

5  ment  or  direction  relates  is  situated  for  an  order  forbidding  its  enforce-  V'J'f'^^''- 

6  ment;    and  after  such  notice  as  said  court  shall  direct  to  all  parties  1913,655, 

7  interested,  a  hearing  may  be  had  before  the  court  at  an  early  and  con-  i9i7,'i56,  §  2. 

8  venient  time  and  place  fixed  by  it;    or  the  court  may  appoint  three  228  Mass.  368. 

9  disinterested  persons,  .skilled  in  the  subject  matter  of  the  controversy, 

10  to  examine  the  matter  and  hear  the  parties;    and  the  decision  of  said 

11  court,  or  the  written  decision  under  oath  of  a  majority  of  said  experts, 
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filed  in  the  office  of  the  clerk  of  courts  in  said  county  within  ten  days  12 

after  such  hearing,  may  alter,  annul  or  affirm  such  order,  requirement  13 

or  direction.     Such  decision  or  a  certified  copy  thereof  shall  have  the  14 

same  authority,  force  and  effect  as  the  original  order,  requirement  or  1.5 

direction  of  the  inspector.     If  such  decision  annuls  or  alters  the  order,  16 

requirement  or  direction  of  the  inspector,  the  court  shall  order  the  17 

inspector  not  to  enforce  his  order,  requirement  or  direction,  and  in  18 

every  case  the  certificate  required  by  law  shall  thereupon  be  issued  by  19 

said  court  or  by  said  experts.  20 

M^'erts'  Section  56.    The  court  may  award  reasonable  compensation  to  such  1 

1890, 438,         experts,  to  be  paid  by  the  county  in  which  the  application  for  an  order  2 

1894, 481.         of  the  court  was  made,  if  the  order,  requirement  or  direction  of  the  3 

R.  L  104,         inspector  is  altered  or  annulled,  otherwise  by  the  applicant.     If  the  4 

i906!'io5.  §  4.    order,  requirement  or  direction  of  the  inspector  is  affirmed  by  the  court  5 

1913!  655!  I  56.  or  the  experts,  costs  shall  be  taxed  against  the  applicant  as  in  civil  6 

cases,  and  shall  be  paid  into  the  treasury  of  the  said  county.  7 


Restraining 

illegal  erection, 

etc. 

1888.  316,  §  2; 

426,  §  12. 

1893,  199.  I  2. 

1894.  382,  §  2; 
481,  §§26.38. 
R.  L.  104, 

§§  51,  53. 


Section  57.     The  supreme  judicial  or  superior  court  may,  upon  the  1 

petition  of  an  inspector  or,  in  Boston,  of  the  building  commissioner,  2 

temporarily  or  permanently  restrain  the  erection,  construction,  alter-  3 

ation,  use  or  occupation  of  a  building  in  violation  of  any  provision  of  4 

sections  fifteen  to  fifty-two,  inclusive.  5 

1910,  284,  §  1.  1913,  655,  §  57. 


i?^?sdiction  of  Section  58.     District  courts  shall  have  jurisdiction  concurrently  with  1 

Vi!^''.^°L''.°^^I-  the  superior  court  of  prosecutions  and  proceedings  at  law  under  sections  2 

190b,  105,  SO.  '^                                 .',        .                                        '                          "  « 

1908, 335,  three  to  fifty-two,  inclusive.  6 

^^■■^^^■^^-  1913,  655,  §  58. 


oHns^MtoM'         Section  59.    The  supreme  judicial  or  superior  court  may,  upon  the 

orders  ^^     11  application  of  the  commissioner  of  public  safety,  the  chief  of  inspec- 

1906!  ids!  §  5.    tions  of  the  department  or  any  inspector  or,  in  Boston,  of  the  building 
1910, 284,  §  1.  .    .  PI  ■      -i  ui  J  •  • 

1913, 655, 5  59.  commissioner,  enforce,  by  any  suitable  process  or  decree,  any  provision 

of  sections  fifteen  to  fifty-two,  inclusive,  and  any  order  or  requirement 

of  any  person  made  under  authority  thereof. 


Notice  to 
assessors  of 
permits  for 
building. 
1913,  676,  §  1. 


§lj*jf™°*  Section  60.    The  supreme  judicial  or  superior  court  may  restrain  1 

biSi'd°ng3'        the   illegal   placing,    maintenance   or   use   of   any   building,    structure  2 

1899, 326.    ^^  or  other  thing.     It  may,  upon  the  petition  of  a  city  or  town  for  such  3 

1913!  655!  5  6o!  relief,  require  the  removal  of  any  such  building,  structure  or  other  4 

thing  by  the  owner,  and  may  authorize  the  city  or  town,  in  default  of  5 

such  removal  by  the  owner,  to  remove  it  at  his  expense.     Upon  such  6 

petition,  the  defendant  shall  be  presumed  to  have  acted  without  a  7 

license  or  authority  until  he  proves  the  contrary.  8 


Section  61.    The  inspector  of   buildings  in  every  city  and  town  1 

having  such  an  officer  shall  give  written  notice  to  the  assessors  thereof  2 

of  the  granting  by  him  of  permits  for  the  construction  of  any  building  3 

therein  or  for  any  substantial  alteration  therein  or  addition  thereto.  4 

Such  notice  shall  be  given  within  seven  days  after  the  granting  of  each  5 

permit,  and  shall  state  the  name  of  the  person  to  whom  the  permit  0 

was  granted  and  the  location  of  the  building  to  be  constructed  or  al-  7 

tered  or  to  which  an  addition  is  to  be  made.  8 
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ELEVATORS. 

1  Section  02.     In  cities  and  towns  not  havinj;  a  building  dopartinont  installation 

2  or  an  inspector  of  huildini^'s,  tiie  installation  and  alteration  of  ail  ele-  ■i'loi','4m"°°' 
'A  vators  shall  he  under  the  supervision  of  the  inspectors  of  the  division  §'27.  '"*' 

4  of  inspection  of  the  department.     In  cities  and  towns  having  an  in-  l^'j*'!"®' 

5  specter  of  buildings  or  a  person  acting  as  such,  the  installation  and  al-  ]f^,  \l^^^-  ^so. 

"I  *  CTII  1111  11*  ••  XT  1  ly"    AlflSS.   olo. 

()  teration  ot  all  elevators  shall   he  under  his  supervision.     JNo  elevator  200  Mass.  200. 

7  shall  he  installed  or  altered  until  a  copy  of  the  plans  and  specifications  213  Mass!  247. 

8  of  such  elevator  or  of  the  proposed  alterations  shall  have  been  filed  by  "'*'  '  ''*^' '    " 

9  the  owner  of  the  premises  where  the  elevator  is  to  be  installed  or  alterecl,     ""^  ^' 

10  or  by  the  manufacturer  of  the  elevator,  with  the  inspector  or  building 

11  inspector  having  jurisdiction,  and  a  certificate  of  approval  or  a  speci- 

12  fication  of  requirements  shall  have  been  issued  by  him.    The  inspectors 

13  and  inspectors  of  buildings  or  the  departments  of  buiklings  of  cities  and 

14  towns  shall  enforce  the  regulations  made  by  the  board  of  elevator  regu- 

15  lations  as  hereafter  provided. 

1  Section  63.     On  completion  of  the  work  of  installation  or  alteration.  Test  of  safety 

2  the  manufacturer  of  the  elevator  or  the  person  making  the  alterations  igisrios,  §  2. 

3  shall  make  a  practical  test  of  the  safety  devices  of  the  elevator  in  the 

4  presence  of  the  inspector  having  jurisdiction  thereof;   and  if  the  test  is 

5  satisfactory  to  him,  he  shall  issue  a  certificate  approving  the  elevator  and 

6  safety  devices  thereof. 

1  Section  64.     All    elevators    shall    be    thoroughly    inspected    and    a  Report  of 

2  practical  test  made  of  the  safety  devices  required  therefor  at  intervals  m's.'^soe!  §  3. 

3  of  not  more  than  one  year,  and  at  such  other  times  as  may  be  deemed 

4  necessary  by  the  inspector  having  jurisdiction  thereof.     Within  ten 

5  days  after  the  inspection,  he  shall  report  the  result  thereof  to  the  com- 

6  missioner  of  public  safety,  upon  forms  to  be  furnished  by  him.     This 

7  requirement  for  the  making  of  inspection  reports  shall  not  appl}'  to 

8  Boston. 

1  Section  65.     If   in   the   judgment   of  any   inspector   having  juris-  CertiBcateof 

2  diction  thereof  an  elevator  is  safe,  and  if  the  elevator  has  been  con-  b?post'c°din° 

3  structed  in  the  manner  required  by  law  or  by  the  regulations  of  the  i883;'i73. 

4  board  of  elevator  regulations,  the  inspector  shall  issue  a  certificate  to  {^^^j*;  \l\'  1 1|- 

5  that  effect  to  the  owner  of  the  elevator  or  to  the  person  in  charge  \^\\-  ^55. 

^       1  i»  1  1      ,1  1  ./,  •  .  ,  .  1913,  StJo,  9  4. 

D  tnereoi,  who  shall  post  the  certificate  in  a  conspicuous  place  in  or  near  227  Mass.  415. 

7  the  cab  or  car  of  such  elevator.     Otherwise,  the  inspector  shall  im- [Penalty,  571.1 

8  mediately  post  conspicuously  upon  the  entrance  or  door  of  the  cab  or 

9  car  of  such  elevator,  or  upon  the  elevator,  a  notice  of  its  dangerous 

10  condition,  and  shall  prohibit  the  use  of  the  elevator  until  it  has  been 

11  made  safe  to  his  satisfaction.     No  person  shall  remove  such  notice  or 

12  operate  such  elevator  until  the  inspector  has  issued  his  certificate  as 

13  aforesaid. 

1  Section  66.     Any  owner,  operator  or  person  in  charge  of  an  elevator  Report  of 

2  or  any  person  employed  to  inspect  an  elevator  shall,  if  he  thinks  such  Sfdefe'ctlve' 

3  elevator  is  unsafe,  make  a  written  report  thereof  to  the  inspector  ha\-ing  'Jou.'soe,  §  5. 

4  jurisdiction  thereof,  who  shall  forthwith  inspect  such  elevator.     If  any  [Penalty,  §  71 ) 

5  accident  occurs  to  an  elevator,  the  operator,  person  in  charge  or  owner 
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ha\ing  knowledge  thereof  shall  immediately  report  such  accident  to  6 
the  inspector  ha\ing  jurisdiction,  who  shall  forthwith  inspect  such  7 
elevator.  8 


Petition  for 
changes  in 
regulations. 
1913,  806,  §  9. 
1919,350. 
§  106. 


Section  67.     Any  person  engaged  in  the  inspection,  alteration,  con-  1 

struction,  repair  or  operation  of  elevators  may  from  time  to  time,  by  2 

written  petition  to  the  commissioner  of  public  safety,  request  that  rules  3 

and  regulations  established  by  a  board  of  elevator  regulations  hereto-  4 

fore  or  hereafter  appointed  be  altered  or  amended.    The  commissioner  5 

may  grant  public  hearings  upon  such  petition,  and  if  he  deems  it  advis-  6 

able  may  appoint  a  new  board  of  elevator  regulations  as  provided  in  7 

section  eleven  of  chapter  twenty-two.  S 


Board  to 
amend  regu- 
lations. 
1913,  806,  §  6. 
221  Mass.  489. 

231  Mass.  151. 

232  Mass.  563. 
242  Mass.  386. 


Section  68.    The  board  of  elevator  regulations  shall  frame  amend-  1 

ments  to  the  regulations  relating  to  the  construction,  installation,  al-  2 

teration  and-  operation  of  all  elevators,  and  relative  to  the  location,  3 

design  and  construction  of  shafts  or  enclosures  for  elevators,  safety  4 

devices,  gates  and  other  safeguards,  protection  against  the  elevator  or  5 

hoisting  machinery,  and  means  to  prevent  the  spread  of  fire,  and  also  6 

amendments  to  the  regulations  designed  to  make  uniform  the  work  of  7 

the  inspectors  of  the  division  of  inspection  of  the  department  and  of  8 

inspectors  of  buildings  throughout  the  commonwealth.  9 


Establishment 
of  regulations. 
1913,  806, 
§§  7,  8. 
1919,  350, 
§8  99,  106. 


Section  69.  The  board  of  elevator  regulations  shall,  within  three 
months  after  its  members  are  appointed,  draft  amendments  to  the 
regulations  and  submit  the  same  to  the  governor  and  council  for  their 
approval.  Within  sixtv'  days  after  such  submission  they  shall  approve 
the  same,  with  such  alterations  and  amendments  and  after  such  public 
hearings  as  they  may  deem  proper;  and  the  regulations  so  altered  and 
amended  shall  become  part  of  the  rules  and  regulations  pertaining  to 
elevators.  The  commissioner  of  public  safety  shall  furnish  upon  appli- 
cation a  printed  copy  of  the  regulations  to  all  manufacturers  of  elevators 
operating  in  the  commonwealth,  to  all  inspectors  of  buildings  in  the 
cities  and  towns  of  the  commonwealth,  and  to  all  others  who  are  con- 
cerned. The  board  shall  be  dissolved  upon  the  approval  of  the  regula- 
tions by  the  governor  and  council. 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 


Appeal. 

1913,  806,  §  11. 

246  Mass.  340. 


Section  70.  Whoever,  except  in  Boston,  is  aggrieved  by  the  order, 
requirement  or  direction  of  an  inspector  of  buildings  of  a  city  or  town 
in  reference  to  the  installation  or  alteration  of  elevators  may,  within  ten 
days  after  the  service  thereof,  appeal  as  provided  in  section  fifty-five; 
and  all  the  provisions  of  said  section,  except  as  otherwise  provided 
herein,  shall  apply  to  the  procedure  on  such  appeal.  In  Boston  the 
right  of  appeal  shall  be  the  same  as  that  provided  by  section  seven  of 
chapter  five  hundred  and  fifty  of  the  acts  of  nineteen  hundred  and 
seven. 


Penalty. 

1913,  806,  §  12. 


Section  71.     Any  person  violating  or  failing  to  comply  with  any  1 

provision  of  sections  sixty-two  to  seventy,  inclusive,  or  of  any  regulation  2 

established  thereunder  shall  be  punished  by  a  fine  of  not  more  than  five  3 

hundred  dollars.  4 
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CINEMATOGRAPHS. 

1  Section  72.     No  cinematograph  or  similar  apparatus  involving  the  Regulation. 

2  use  of  a  combustil)io  film  more  than  ten  inches  in  length,  except  one  igosisee:! 

3  usinj;  only  an  enclosed   incandescent  lamp  and  cellulose  acetate  films  I9JI;  {ei)!  I 

4  not  more  than  one  and  one  quarter  inches  in  width,  shall,  except  as  1923,478,  § 

5  provided  by  sections  eighty-five  and  eighty-six,  be  kept  or  used  for  the 
(')  purpose  of  exhibiting  such  films  in  or  upon  the  premises  of  a  public 

7  building  until  such  cinematograph  or  similar  apparatus  has  been  in- 

8  spected  and  approved  by  an  inspector,  who  shall  have  placed  thereon  a 

9  numbered  metal  tag;    nor  until  a  booth  or  enclosure,  which  has  been 

10  inspected  and  appro\-ed  by  such  an  inspector  and  his  certificate  issued 

11  therefor,  has  been  provided  for  said  apparatus;    nor  until  such  precau- 

12  tidus  against  fire  as  the  commissioner  of  public  safety  may  specify  have 

13  been  taken  by  the  owner,   user  or  exliibitor;    provided,  that  no  such 

14  apparatus  shall  be  operated  with  oxyhydrogen  gas,  so-called,  or  with 

15  limelight.    In  addition,  in  Boston  the  location  of  any  booth  or  enclosure 

16  surrounding  such  apparatus  shall  be  appro\ed  by  the  building  commis- 

17  sioner,  who  may  order  such  additional  precautions  against  fire  as  he  may 

18  deem  necessary. 

1  Section  73.    The  inspectors  shall  inspect  any  such  apparatus  which  inspection. 

2  is  to  be  kept  or  used  as  specified  in  the  preceding  section,  and  any  llos.  lot',  1 2. 

3  booth  or  enclosure  provided  therefor,  and  the  commissioner  of  public  i^'-*,  791,  §  2. 

4  safety  shall  make  such  rules  and  regulations  as  he  may  deem  necessary 

5  for  the  safe  use  thereof. 

1  Section  74.    For  the  inspection  of  such  apparatus  or  of  a  booth  or  Fee  tor 

2  enclosure,  as  provided  by  the  preceding  section,  a  fee  of  two  dollars  shall  i909T28T'§  1. 

3  be  paid  by  the  owner  or  user  thereof. 

1911.48.  5  1.  1914.791,  §3. 

1  Section  75.    Except  as  provided  in  section  seventy-seven,  no  person  Licenses. 

2  shall  operate  such  apparatus  in  any  public  building  until  he  has  received  1909;  ili;  |  2. 

3  a  sj)ecial  or  first  class  license  so  to  do  from  an  inspector.    No  such  license  [gjj;  791;  ^  ^ 

4  shall  be  granted  until  the  applicant  has  passed  an  examination  proving  §§4.9.16. 

5  him  to  be  thoroughly  skilled  in  the  working  of  the  mechanical  and 

G  electrical  apparatus  or  devices  used  therein  or  connected  therewith,     ' 

7  and  no  person  under  twenty-one  shall  be  eligible  for  such  examination. 

8  Three  dollars  shall  accompany  the  application  for  a  license.    The  special 

9  or  first  class  license  shall  be  for  the  term  of  one  year  from  the  date 

10  thereof,  but  may  be  renewed  yearly,  without  examination,  by  an  in- 

11  spector  upon  the  payment  of  a  fee  of  one  dollar.    A  first  class  license 

12  shall  apply  only  to  the  operation  of  a  hand  driven  apparatus.    A  special 

13  license  shall  apply  to  one  driven  by  hand  or  motor. 

1  Section  76.    Any  person  over  eighteen  desiring  to  act  as  an  assist-  Assistant's 

2  ant  to  a  holder  of  a  special  or  first  class  license  shall  register  his  name,  im'see,  §  5. 

3  age  and  address  on  a  form  furnished  by  the  commissioner  of  public  igui  791;  5 1 

4  safety;    and  upon  the  receipt  of  one  dollar  the  commissioner  may  issue 

5  a  permit  allowing  such  person  to  assist  such  a  licensed  operator  in  a 

6  booth  or  enclosure,  but  such  person  shall  not  himself  operate  the  ajipa- 

7  ratus.    The  permit  shall  be  for  the  term  of  one  year  from  tiie  date  tliereof. 
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but  may  be  renewed  yearly  by  the  commissioner  upon  the  receipt  of    8 
fiftv  cents.  " 


Second  class 

license. 

1914,  791,  §  6. 


First  class 

license. 

1914,  791,  §  7. 


Eligibility  for 
examination. 
1914,  791,  §  8. 


Section  77.  A  second  class  license  giving  the  right  to  operate  a 
hand  driven  cinematograph  or  similar  apparatus,  but  only  in  the  pres- 
ence of  a  holder  of  a  special  or  first  class  license,  may  be  granted  to  any 
person  over  twenty  who  has  been  employed  for  three  months  as  an 
assistant  under  the  supervision  of  a  licensee  in  or  upon  a  public  building. 
The  applicant,  as  a  condition  of  receiving  the  said  second  class  license, 
shall  pass  an  examination  satisfactory  to  an  inspector,  and  shall  pre- 
sent to  the  commissioner  of  public  safety  an  affidavit,  signed  and  sworn 
to  by  him,  stating  that  he  has  so  worked  for  said  period.  The  com- 
missioner may  require  that  the  affidavit  be  corroborated.  A  fee  of  two 
dollars  shall  accompany  the  application  for  the  license.  The  license 
shall  be  for  the  term  of  one  year  from  the  date  thereof,  but  maybe  12 
renewed  yearly  by  an  inspector  upon  the  receipt  of  fifty  cents.  13 


Special  license. 
1914,791,  §  10 


3 
4 
5 
6 
7 
8 
9 
10 
11 


Section  78.  Any  person  over  twenty-one  who  has  held  a  second 
class  license  for  three  months  or  more  and  has  worked  regularly  during 
that  period  in  a  booth  or  enclosure  in  or  upon  a  public  building,  upon 
presenting  to  the  commissioner  of  public  safety  an  affidavit,  signed  and 
sworn  to  by  him,  stating  that  he  has  so  worked  for  the  said  period,  and 
upon  passing  the  examination  and  payment  of  three  dollars,  may  receive 
a  first  class  license. 

Section  79.  Any  person  over  twenty-one  who  presents  to  the 
commissioner  of  public  safety  an  affidavit,  signed  and  sworn  to  by  him, 
stating  that  he  has  operated  a  cinematograph  or  similar  apparatus  in  a 
booth  or  enclosure  in  a  theatre  or  hall  devoted  to  public  exliibitions  of 
moving  pictures  outside  of  the  commonwealth  for  a  period  of  three 
months  or  more,  shall  be  eligible  for  the  examination,  as  provided  in 
section  seventy-five,  for  a  special  or  a  first  class  license. 

Section  SO.  The  holder  of  a  first  class  license,  or  any  person  desig-  1 
nated  in  the  preceding  section,  who  passes  an  examination  satisfactory  2 
to  the  department  may  be  granted  a  special  license.  3 


Suspending 
or  revoking  . 
license  or 
permit. 
1914,  791,  §  11. 


Permits  for 
special 
exhibitions. 
1914,  791,  I 


1 

2 
3 

4 
5 
6 

7 

1 

2 
3 
4 
5 
6 
7 


Section  81.  An  operator's  license  or  an  assistant's  permit  may  be 
suspended  or  revoked  for  cause  at  any  time  by  an  inspector;  but  the 
person  whose  license  or  permit  is  so  suspended  or  revoked  may  appeal 
to  the  commissioner  of  public  safety,  whose  decision  in  the  matter  shall 
be  final. 

Section  82.  Except  in  Boston,  the  commissioner  of  public  safety 
may  grant  permits  for  the  special  exhibition  of  pictures  by  the  use  of  a 
"'  cinematograph  or  similar  apparatus  in  a  public  building  which  in  his 
opinion  is  in  safe  condition  for  such  exliibitions,  and  he  may  prescribe 
such  regulations  as  he  may  deem  necessary  for  the  presentation  of  the 
same.    Two  dollars  shall  accompany  the  application  for  each  permit. 


1 
2 
3 

4 
5 

1 
2 

3 
4 
5 
6 


Application  Section  83.     Sections   seventy-two   to   seventy-six,    inclusive,   shall  1 

section^     ^^  not  apply  to  any  motion  picture  machine  operated  with  only  cellulose  2 

1914. 791,       .  g^p^g^g  gjjjjg  jjQ^  jj^pj,g  ^j^jjjj  Qjjg  jjjgjj  j^nd  one  fourth  in  width  and  re-  3 

quiring  not  more  than  five  hundred  watts  of  electric  current  to  operate  4 
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5  the  arc;    jtrovidcd,  that  such  machines  shall  not  he  kept  or  used  in  a 

6  public  buildinj;  except  under  such  regulations  as  the  commissioner  of 

7  public  safety  shall  prescribe. 

1  Section  S4.     Any  person  keeping  or  using  a  cinematograph  or  similar  Penalty, 

(1  •  ,,  a*1j  190-'>,  17u,  §  3. 

2  apparatus  contrary  to  any  provision  ot  sections  se\cnty-t\vo  to  eighty-  laos.  rm.  §  3. 
:!  four,  inclusive,  or  in  violation  of  any  rule  or  regulation  made  by  the  "'''•  ''■*'■  ^  '^' 

4  commissioner  of  public  safety,  or,  in  Boston,  in  violation  of  any  regula- 

5  tion  or  requirement  made  by  the  building  commissioner  in  accordance 
(1  with  said  sections,  shall  be  punished  by  a  fine  of  not  less  than  fifty  nor 
7  more  than  five  hundred  dollars. 

1  Section  85.     Notwithstanding  anv  provision  of  .sections  seventy-two  spedai  licenses 

.    ,  „  ...  ,  '        .  *  .  1'  I   I*  p    ^  1*      tor  operators 

2  to  eighty-tour,  inclusive,  the  comniLssioner  ot  public  safety,  upon  appli-  in  churches, 
S  cation  accompanied  by  a  fee  of  two  dollars,  may  grant  special  licenses  rgu^lio!"' 

4  for  operators  of  motion  picture  machines  in  churches,  schoolhouses  or  fli^'^ygi.  5 17. 

5  public  institutions  which  in  his  opinion  are  in  safe  condition  for  said  Jfp-^l; 

6  exhibitions,  and  he  may  prescribe  regulations  for  the  proper  conduct  of  (1920)  291. 

7  the  same,  but  no  such  license  shall  be  valid  for  use  in  the  city  of  Boston 

8  unless  it  also  bears  the  written  approval  of  the  building  commissioner 

9  of  said  city. 

1  Section  86.     Notwithstanding   anv    of   the    provisions    of    sections  Use  of  certain 

^  .,„.,.*.  ,  1  •      •!  motion  picture 

2  seventy-two  to  eighty-nve,  inclusive,  a  cinematograph   or  similar  ap-  apparatus  in 

3  paratus  adapted  to  the  use  of  standard  width  films,  if  specifically  licensed  l923?478!'§  2. 

4  and  approved  by  the  commissioner  of  public  safety  as  evidenced  by  a  tag 

5  attached  thereto  by  his  authority,  may  be  used  as  hereinafter  provided, 

6  in  connection  with  a  portable  projector  and  without  a  booth  and  subject 

7  to  such  further  conditions  and   regulations  as  the  commissioner  may 

8  prescribe,  for  educational  purposes  in  schools  and  other  institutions  of 

9  learning,  or  for  business  or  demonstration  purposes.     Said  cinematograph 

10  or  apparatus  shall  be  used  only  with  cellulose  acetate  or  equally  incom- 

1 1  bustible  films  marked  in  the  margin  at  least  once  in  every  linear  foot  as 

12  safe  and  incombustible,  and  tagged  or  marked  as  inspected  by  an  in- 

13  spector,  and  only  in  connection  with  an  incandescent  electric  lamp  of 

14  not  more  than  six  hundred  watts.     Such  approval  and  license  shall  be 

15  granted  only  uf)on  the  written  application,  accompanied  by  a  fee  of 

16  two  dollars,  of  the  superintendent  of  schools  in  a  city  or  town  in  case 

17  of  intended  use  in  a  public  school,  or  of  the  responsible  head  of  the 

18  universitj',  college,  technical  or  private  school  or  county  extension  service, 

19  as  the  case  may  be,  or  if  to  be  used  for  business  or  demonstration  pur- 

20  poses,  upon  the  written  application  of  a  responsible  citizen.     The  com- 

21  missioner  shall  also  cause  to  be  posted  on  apparatus  so  approved  and 

22  licensed  a  statement  of  the  terms  and  conditions  governing  its  use  and 

23  the  penalty  hereinafter  prescribed  for  their  violation.     The  said  com- 

24  missioner,  or  such  local  authority  as  the  commissioner  may  designate, 

25  may,  upon  payment  of  a  fee  of  two  dollars,  grant  a  license  for  the  term 

26  of  one  year  to  operate  such  a  cinematograph  or  apparatus,  under  the 

27  conditions  herein  specified,  to  any  suitable  person  twenty-one  years  of 

28  age  or  over.     Said  license  may  be  renewed  on  payment  of  a  like  fee. 

29  Any  license  or  approval  granted  under  this  section  may  be  revoked  by  the 

30  commissioner,   or   the   local   authority   authorized   to   grant  the   same. 

31  Violation  of  any  provision  of  this  section  or  of  any  rule,  regulation,  term 

32  or  condition  imjwsed  by  the  commissioner  of  public  safety  under  its 
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provisions  shall  be  punished  by  a  fine  of  not  more  than  five  hundred  33 
dollars  or  by  imprisonment  for  not  less  than  two  nor  more  than  six  34 
months,  or  both.  35 


Penalty  for 

sale,  false 

marking,  etc., 

of  certain 

film. 

1923,  478,  §  2. 


Sale,  etc.,  of 
motion  picture 
apparatus 
regulated. 
Penalty. 
1923,  478,  §  2. 


Section  87.    Whoever  sells  or  leases  or  offers  or  exposes  for  sale  1 

or  lease,  or  loans  any  nitrous  or  combustible  film  as  cellulose  acetate,  2 

incombustible  or  safety  film,  or  whoever  stamps  or  marks  any  nitrous  3 

or  combustible  film  as  cellulose  acetate,  incombustible  or  safety  film,  shall  4 

be  punished  by  a  fine  of  not  less  than  one  hundred  nor  more  than  five  5 

hundred  dollars  or  by  imprisonment  for  not  less  than  six  months  nor  (i 

more  than  two  years,  or  both.  7 

Section  88.     No  cinematograph  or  similar  apparatus  intended  for  1 

use  as  a  motion  picture  machine  shall  be  sold,  offered  for  sale  or  leased  2 

unless  and  until  it  has  been  inspected  and  approved  by  an  inspector  3 

as  evidenced  by  a  plate  which  the  inspector  shall  affix  thereto  upon  4 

which  shall  be  set  forth  the  kind  of  films  which  may  lawfully  be  used  in  5 

operating  said  cinematograph  or  apparatus  and  the  penalties  prescribed  6 

for  its  unlawful  use.    Violation  of  this  section  shall  be  punished  by  a  7 

fine  of  not  less  than  one  hundred  nor  more  than  five  hundred  dollars,  or  8 

by  imprisonment  for  not  less  than  six  months  nor  more  than  two  years,  9 

or  both.  10 
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GENERAL   PROVISIONS. 


1  Section  1.     This  chapter  shall  apply  to  all  cities  except  Boston  which  Application 

2  accept  it  or  have  accepted  corresponding  provisions  of  earlier  laws  by  a  i9r3,''7s"  §  98. 

3  vote  of  the  city  council  with  the  approval  of  the  mayor. 


1  Section  2.     The  following  words  used  in  this  chapter  shall  have  the  Definitions. 

„»,,..  °  ^  1913,786,  §2. 

2  lollowing  meanmcs: 

.'^       "Acceptance  of  this  chapter"  shall  include  the  acceptance  of  corre- 
4  sponding  provisions  of  earlier  laws. 

.5       "Alcove",  any  part  of  a  room  partitioned  off  by  fi.xed  or  movable 
ti  partitions  of  any  material,  by  curtains  or  portieres,  or  by  other  coii- 

7  trivance  or  device,  and  intended  or  designed  to  be  used  for  living  pur- 

8  poses. 

9  "Basement",  a  story  partly  under  ground  but  having  not  less  than 

10  one  half  its  lieight  above  the  level  of  the  curb,  and  also  having  one 

11  half  its  heiglit  in  every  part  above  the  level  of  the  adjoining  ground. 

12  "Cellar",  a  story  more  than  one  half  below  the  level  of  the  curb  or 

13  adjoining  ground. 
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"Corner  lot",  a  lot  situated  at  the  junction  or  intersection  of  two  14 
streets  each  not  less  than  sixteen  feet  in  width,  but  any  lot  the  outer  15 
angle  of  which  is  over  one  hundred  and  twenty-five  degrees  shall  not  be  16 
considered  a  corner  lot.  Any  portion  of  the  width  of  the  front  of  such  17 
lot  distant  more  than  fifty  feet  and  any  portion  of  the  depth  of  such  lot  18 
distant  more  than  one  hundred  feet  from  such  a  junction  or  intersection  19 
shall  not  be  regarded  as  part  of  a  corner  lot,  but  shall  be  subject  to  the  20 
provisions  of  this  chapter  respecting  interior  lots.  21 

"Court",  an  open  unoccupied  space,  other  than  a  yard  or  front  yard,  22 
on  the  same  lot  with  a  tenement  house.  A  court  extending  to  the  street,  23 
yard,  front  yard  or  side  yard  is  an  "outer  court".  A  court  not  so  ex-  24 
tending  is  an  "inner  court".  25 

"E.xisting",  existing  at  the  time  of  the  acceptance  of  this  chapter  or  26 
corresponding  provisions  of  earlier  laws.  27 

"First  class  construction".  A  tenement  house  of  first  class  construe-  28 
tion  is  one  constructed  of  fireproof  material  throughout,  with  floors  built  29 
of  steel  or  re-enforced  concrete  beams,  filled  in  between  with  terra  cotta  30 
or  other  masonry  arches  or  with  concrete  or  re-enforced  concrete  slabs;  31 
wood  may  be  used  only  for  under  and  upper  floors,  windows  and  door  32 
frames,  sashes,  doors,  interior  finish,  hand  rails  for  stairs,  necessary  33 
sleepers  bedded  in  cement,  and  for  isolated  furrings  bedded  in  mortar.  34 
There  shall  be  no  air  space  between  the  top  of  any  floor  arches  and  the  35 
floor  boarding.  36 

" First  story",  the  lowest  story,  the  ceiling  of  which  is  six  feet  or  more  37 
above  both  the  level  of  the  curb  and  the  level  of  the  adjacent  ground.  38 
In  determining  the  height  of  any  building  by  stories,  the  stories  thereof  39 
beginning  with  such  first  story  shall  be  numbered  upward.  40 

"Front"  of  a  lot,  that  boundary  line  which  borders  on  the  street.  In  41 
the  case  of  a  corner  lot  the  owner  may  elect  by  statement  on  his  plans  42 
either  street  boundary  line  as  the  front.  43 

"Half  story"  or  "attic",  any  story  included  in  the  roof,  the  cubic  44 
contents  of  which,  exclusive  of  cockloft  or  blind  attic  not  exceeding  45 
three  feet  in  height  at  the  highest  point,  is  not  more  than  sixty  per  cent  46 
of  the  cubic  contents  of  the  first  story.  47 

"  Height",  the  perpendicular  distance  measured  in  a  straight  line  from  48 
the  curb  level,  or  from  the  finished  grade  line  of  the  lot  where  such  grade  49 
is  higher  than  the  curb,  to  the  mean  height  above  the  eaves  of  any  slop-  50 
ing  roof,  and  to  the  highest  point  of  the  roof  beams  in  the  case  of  flat  51 
roofs,  except  that  in  the  case  of  flat  roofs  a  parapet  exceeding  three  feet  52 
in  height  shall  be  considered  a  part  of  the  height  of  the  building,  the  53 
measurements  in  all  cases  to  be  taken  through  the  centre  of  the  street  54 
front  of  the  house.  Where  a  building  is  on  a  corner  lot  and  there  is  more  55 
than  one  grade  or  curb  level,  the  measurements  shall  be  taken  from  the  56 
centre  of  the  front  on  the  street  having  the  lowest  elevation.  57 

"  Interior  lot",  any  lot  other  than  a  corner  lot.  58 

"  Lot ",  the  plot  of  ground  covered  by  and  adjacent  to  a  tenement  house  59 
or  dwelling  house  and  des^oted  exclusiAcly  to  the  purposes  of  such  house,  60 
as  shown  by  the  plan  of  such  lot  furnished  to  the  building  department  61 
pursuant  to  section  eight\'-fi\'e.  62 

"Nuisance"  includes  all  public  nuisances  as  known  at  common  law  63 
or  in  equity  jurisprudence;  and  furthermore,  whatever  is  dangerous  to  64 
human  life  or  detrimental  to  health,  whatever  building  or  erection,  or  65 
part  or  cellar  thereof,  is  overcrowded  with  occupants  or  is  not  provided  66 
with  adequate  ingress  or  egress  to  and  from  the  same  or  apartments  67 
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68  thereof,  or  is  not  sufficiently  supported,  ventilated,  sewered,  drained, 

69  cleaned  or  lighted  in  reference  to  its  or  their  intended  or  actual  use;  and 

70  whatever  renders  the  air  or  human  food  or  drink  unwholesome,  are  also 

71  severally  in  contemplation  of  this  chapter,  nuisances;  and  such  nuisances 

72  are  hereby  declared  unlawful. 

73  "  Occupied  spaces".     Porches,  platforms,  except  those  on  the  first  story 

74  when  the  basement  is  not  occupied  or  designed  or  intended  to  be  occupied 
7")  for  habitation,  and  outside  stairways,  except  fire  escapes  and  steps  lead- 

76  ing  to  the  first  story,  shall  be  considered  as  part  of  the  building  and  not 

77  as  part  of  the  yard  or  courts  or  unoccupied  areas. 

78  "  Public  hall ",  a  hall,  corridor  or  passageway  not  within  an  apartment. 

79  "Rear"  of  a  lot,  the  side  opposite  to  the  front.  In  the  case  of  a  corner 
SO  lot  with  streets  on  three  sides,  or  of  a  triangular  or  irregularly  shaped 
<S1  lot  abutting  on  two  streets  at  their  junction  or  intersection,  the  rear  shall 
82  be  a  side  not  bordering  on  a  street. 

S3       "Second  class  construction".     A  tenement  house  of  second  class  con- 

84  struction  is  one  of  which  the  exterior  and  party  walls  are  fireproof  and 

85  conform  to  the  requirements  of  first  class  construction  as  defined  by 

86  law  or  by  ordinance  of  the  city  in  which  it  is  situated. 

87  "Stair  hall"  includes  the  stairs,  stair  landings  and  those  parts  of  the 

88  public  halls  through  which  it  is  necessary  to  pass  in  going  from  the  en- 

89  trance  floor  to  the  roof. 

90  "Street "  includes  any  right  of  way  dedicated  to  public  use,  any  public 

91  alley,  or  railroad  right  of  way  sixteen  feet  or  more  in  width,  any  ceme- 

92  tery  or  public  park. 

93  "Tenement  house",  any  house  or  building,  or  part  thereof,  which  is 

94  rented,  leased,  let  or  hired  out,  to  be  occupied,  or  is  occupied,  or  intended, 

95  arranged  or  designed  to  be  occupied  as  the  home  or  residence  of  two  or 

96  more  families  (a  family  may  consist  of  one  or  .more  persons),  living  in- 

97  dependently  of  each  other  and  doing  their  cooking  on  the  premises  and 

98  having  a  common  right  in  the  halls,  stairways,  yard,  courts,  cellar,  sinks, 

99  water  closets  or  privies,  or  any  of  them.     Where  the  occupants  of  dwelling 

100  houses  contiguous  and  vertically  divided,  each  occupied  or  intended, 

101  arranged  or  designed  to  be  occupied  as  the  home  or  residence  of  one 

102  family  or  more,  have  a  common  right  in  or  use  in  common  the  halls, 

103  stairways,  yards,  cellars,  sinks,  water  closets  or  privies,  or  any  of  them, 

104  such  dwelling  houses  shall  be  deemed  to  be  tenement  houses  and  shall  be 

105  subject  to  this  chapter. 

106  "Thereafter",  after  the  acceptance  of  this  chapter  or  corresponding 

107  provisions  of  earlier  laws. 

108  "Third  class  construction".     A  tenement  house  of  third  class  con- 

109  struction  is  one  of  which  the  exterior  walls  or  parts  thereof  are  of  com- 

110  bustible  materials  and  do  not  conform  to  the  requirements  of  first  class 

111  construction. 

112  "  Yard  ",  an  open  unoccupied  space  on  the  same  lot  with  the  tenement 

113  house  between  the  extreme  rear  line  of  the  house  and  the  extreme  rear 

114  line  of  the  lot.     A  "front  yard"  is  an  open  unoccupied  space  between 

115  the  front  line  of  the  house  and  the  front  line  of  the  lot.     A  "  side  yard  "  is 

116  an  open  unoccupied  space  between  the  side  line  of  the  main  part  of  the 

117  house  and  the  side  line  of  the  lot  and  shall  be  deemed  an  outer  court  on 
lis  the  lot  line. 

119  Words  used  in  the  present  tense  include  the  future;    words  in  the 

120  masculine  gender  include  feminine  and  neuter;  the  word  "shall"  is  al- 

121  ways  mandatory,  and  denotes  that  the  house  shall  be  maintained  in  all 
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respects  according  to  the  mandate  so  long  as  it  continues  to  be  a  tene-  122 
ment  house;  whenever  the  words  "charter",  "ordinances",  "regula-  123 
tions",  "building  department",  "building  inspector",  "health  depart-  124 
ment",  "board  of  health",  "department  charged  with  the  enforcement  125 
of  this  chapter",  or  "city  solicitor"  occur  in  this  chapter  they  shall  be  126 
construed  as  if  followed  by  the  words  "  of  the  city  in  which  the  tenement  127 
house  is  situated";  wherever  the  words  "is  occupied"  are  used  in  this  128 
chapter  applying  to  any  building,  such  words  shall  be  construed  as  129 
if  followed  by  the  words  "or  is  intended,  arranged  or  designed  to  be  1.30 
occupied".  131 

ofTirta'n""  SECTION  3.     Unlcss  Otherwise  specifically  provided  therein,  sections  1 

sections.  jjjj^p  ^q  forty-uinc,  inclusive,  shall  apply  only  to  tenement  houses  erected  2 

after  the  acceptance  of  this  chapter,  and  sections  fifty  to  fifty-nine,  in-  3 

elusive,  only  to  tenement  houses  erected  prior  to  such  acceptance.  4 


Law  not  to 
be  modified. 
1913,  786,  §  5. 


Section  4.  This  chapter  shall  be  held  to  provide  the  minimum 
requirements  adopted  for  the  protection  of  the  health  and  safety  of  the 
community.  Nothing  in  this  chapter  shall  be  construed  as  prohibiting 
any  city  from  enacting  from  time  to  time  supplementary  ordinances  im- 
posing further  restrictions,  but  no  city  authority  shall  have  power  to 
minimize,  avoid  or  repeal  any  provision  of  this  chapter. 


1 
2 
3 
4 
5 
6 


Sewer  con- 
nection and 
water  supply. 

1913.  786.  §  6. 

1914,  792,  §  1. 
1919,  350,  §  96. 


Section  5.     The  provisions  of  this  chapter  with  reference  to  sewer  1 

connection  and  water  supply  shall  be  deemed  to  apply  only  where  2 

connection  with  a  sewer  and  with  a  water  main  is  or  becomes  practicable.  3 

The  questions  of  the  practicability  of  such  sewer  and  water  connections  4 

shall  be  decided  by  the  local  board  of  health,  or  bj'  the  department  of  5 

public  health  upon  request  of  the  local  board.  6 


payment  or  Section  6.  The  department  of  public  health  may  examine  into  the 
?9i3''^78fi'''5'7  enforcement  of  the  laws  relating  to  tenement  houses  in  any  city.  When- 
1919'  ssn  I  Bfi  ^^^^  ^*'  required  by  the  governor,  it  shall  make  such  an  examination  and 

shall  report  the  result  thereof  to  the  governor  within  the  time  prescribed 

by  him. 


1919,  350,  §  96. 


1 

2 
3 
4 
5 


Improvements 
to  be  made 
within  one 
year  after 
acceptance. 
1913.  786,  §  8. 


Section  7.    In  tenement  houses  erected  prior  to  the  acceptance  of  1 

this  chapter  by  a  city,  all  improvements  specifically  required  thereby  2 

shall  be  made  within  one  year  thereafter,  or  at  such  earlier  time  as  may  3 

be  fixed  by  the  building  inspector.  4 


inverted  or  Section  8.     A  building  not  a  tenement  house,  if  converted  or  altered  1 

ms'^reo  §  3     *°  ^^^^  "^^  after  the  acceptance  of  this  chapter,  shall  thereupon  become  2 

subject  to  all  the  provisions  thereof  aft'ecting  tenement  houses  erected  3 

thereafter.  4 


Alterations 
and  change  in 
occupancy. 
1913,  786,  5  4. 


Section  9.  No  tenement  house  shall  at  any  time  be  altered  so  as 
to  be  in  violation  of  any  provision  of  this  chapter.  If  any  tenement  house, 
whenever  erected,  or  any  part  thereof  is  occupied  by  a  number  of  families 
in  excess  of  the  number  specified  in  this  chapter,  or  is  erected  or  altered 
or  occupied  contrary  to  law,  such  tenement  house  shall  be  deemed  an 
unlawful  structure,  and  the  board  of  health  may  cause  such  building  to 


1 

2 

3 
4 
5 
6 
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7  be  vacated;  and  it  shall  not  af;;ain  be  occupied  until  it  or  its  occupation, 

8  as  the  case  may  be,  has  been  made  to  conform  to  the  law,  and  a  written 

9  permit  is  obtained  from  the  board  of  health. 

NEW   BUILDINGS.      LIGHT   .\ND   VENTILATION. 

1  Section  10.     No  tenement  house  of  third  class  construction  shall  be  pistanrefrom 

2  erected,  enlarged  or  placed  with  the  side  walls,  bay  windows  or  other  i913,'78g?1  9. 
'.]  [)r()jections,  except  cornices,  belt  courses  and  window  sills,  nearer  than 

4  fi\e  feet  to  the  line  of  any  adjoining;  lot,  nor  shall  any  lot  upon  which 

5  such  a  tenement  house  stands  be  so  changed  in  size  as  to  bring  the  side 
()  walls  or  bay  windows  or  other  projections,  except  as  aforesaid,  nearer 

7  than  five  feet  to  the  line  of  any  adjoining  lot.    But  any  such  tenement 

8  house  may  be  constructed  to  the  lot  line  if  protected  by  a  fire  wall  as 

9  provided  in  section  forty-seven. 

10  If  the  side  walls  of  any  tenement  house  of  first  or  second  class  con- 

11  struction  are  built  to  the  lot  line  there  shall  be  no  windows  or  any  other 

12  openings  in  such  walls. 

1  Section  11.     No  tenement  house  shall  have  more  than  one  legally  Height 

2  habitable  story  for  each  full  ten  feet  of  the  width  of  the  street,  unless 

3  such  house  be  set  back  from  the  street  a  distance  equal  to  the  excess  of 

4  its  height  over  that  permitted  at  the  street  line.     On  a  corner  lot  the 

5  height  shall  be  governed  by  the  width  of  the  wider  street,  as  above,  but 

6  this  height  shall  not  extend  along  the  narrower  street  a  distance  greater 

7  than  twice  the  width  of  said  street. 

1  Section  12.     Behind  every  tenement  house  there  shall  be  a  yard  ]^gY^*73g  jn 

2  extending  across  the  entire  width  of  the  lot  and  at  every  point  open 

3  from  the  ground  to  the  sky  unobstructed,  except  as  hereinafter  provided. 

4  Every  part  of  such  yard  shall  be  directly  accessible  from  every  other  part 

5  thereof.    The  depth  of  said  yard  shall  be  measured  from  the  extreme 

6  rear  of  the  house  toward  the  rear  line  of  the  lot.    Where  the  rear  of  the 

7  lot  abuts  on  a  public  alley  or  right  of  way  dedicated  to  public  use  for 

8  the  full  width  of  the  lot,  the  depth  of  the  lot  may  be  measured  to  the 

9  middle  line  of  such  alley  or  right  of  way;   where  there  is  no  such  alley 

10  or  right  of  way  the  measurements  shall  be  taken  to  the  rear  lot  line.    If 

11  the  tenement  house  is  three  stories  or  less  in  height  the  depth  of  the  yard 

12  in  the  case  of  interior  lots  shall  be  not  less  than  fifteen  feet,  and  the  depth 

13  of  the  yard  in  the  rear  of  corner  lots  shall  be  not  less  than  ten  feet.    If 

14  the  tenement  house  exceeds  three  stories  in  height,  the  depths  above 

15  prescribed  in  the  case  of  interior  lots  shall  be  increased  five  feet  and  in 

16  the  case  of  corner  lots  shall  be  increased  two  feet  for  each  story  above 

17  three  stories.     When  a  lot  upon  which  a  tenement  house  is  built  is 
IS  bounded  on  every  side  by  a  street  the  yard  may  be  omitted. 

1  Section  13.     The  sizes  of  all  courts  shall  be  proportionate  to  the  Courts. 

2  height  of  the  building.'    No  court  shall  be  less  in  any  part  than  the  mini- 

3  mum  sizes  prescribed  in  this  section.    The  minimum  width  of  a  court 

4  for  a  two  story  building  shall  be  ten  feet,  and  the  width  shall  increase 

5  two  feet  for  each  additional  story.    The  length  of  an  inner  court  shall 

6  never  be  less  than  twice  the  minimum  width  prescribed  by  this  section. 

7  The  length  of  an  outer  court  shall  never  be  greater  than  twice  its  mini- 

8  mum  width  unless  provided  at  the  inner  end  with  an  air  intake  at  the 
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bottom,  as  prescribed  in  section  fifteen,  which  shall  communicate  di-  9 

rectly  with  the  street  or  yard  or  front  yard.    The  minimum  width  for  10 

an  outer  court  on  the  lot  line  extending  from  the  street  or  front  yard  to  11 

the  yard  shall  be  ten  feet  for  a  three  story  building,  and  the  width  shall  12 

increase  one  foot  for  each  additional  story.  13 

Courts  to  be          SECTION  14.     No  court  shall  be  covered  by  a  roof  or  skylight,  but  1 

1913, 786.  §  13.  every  court  shall  be  at  every  point  open  from  the  ground  to  the  sky  2 

unobstructed.  3 


Air  intakes. 
1913,  786,  5  l-l. 


Extensions  or 
offsets  to 
courts. 
1913,  786,  §  15. 


Section  15.     In   every   tenement   house   four   stories   or   under   in  1 

height,  every  inner  court  shall  be  provided  with  one  or  more  horizontal  2 

air  intakes  at  the  bottom.     Such  intakes  shall  communicate  directly  3 

with  the  street,  front  yard  or  yard,  and  shall  consist  of  a  fireproof  4 

passageway  not  less  than  three  feet  wide  and  seven  feet  high  which  5 

shall  be  left  open,  or  be  provided  with  an  openwork  gate  at  each  end,  6 

and  such  gate  shall  not  be  covered  over  in  any  way  either  by  glass  or  7 

any  other  material.     If  the  tenement  house  is  over  four  stories  in  height  8 

there  shall  be  two  or  more  such  intakes,  one  communicating  with  the  9 

street  or  front  yard  and  one  with  the  yard.  10 

Section  16.     Extensions  or  offsets  to  courts  are  permitted  for  the  1 

purpose  of  lighting  bathrooms,  water  closets  and  corridors  only,  but  2 

no  such  extension  or  offset  shall  be  less  than  six  feet  in  width  in  any  part;  3 

its  depth  may  be  less  than  but  never  greater  than  its  width.     Such  4 

dimensions  shall  be  deemed  the  minimum  dimensions  for  a  two  story  5 

house,  and  shall  increase  one  foot  for  each  story  above  two  stories.  6 


Building  of 
walls  across 
angles  in 
courts. 
1913,  7S6,  §  16. 


Section  17.     Nothing  in  the  foregoing  sections  concerning  courts  1 

shall  be  construed  as  prohibiting  the  building  of  walls  across  the  angles  2 

of  said  courts  to  contain  windows;   provided,  that  the  running  length  of  3 

the  wall  containing  such  windows  does  not  exceed  six  feet.  4 


Buildings  on 

same  lot  with 

tenement 

houses. 

1913,  786,  §  17. 


Section  18.  If  any  building  is  thereafter  placed  on  the  same  lot  1 
with  a  tenement  house,  whenever  erected,  there  shall  always  be  main-  2 
tained  between  the  said  buildings  an  open  unoccupied  space  extending  3 
upward  from  the  ground  and  extending  across  the  entire  width  of  the  4 
lot.  Except  as  otherwise  provided  by  special  acts,  such  space  shall  .5 
never  be  less  than  twenty-five  feet  in  depth,  and  where  either  building  6 
exceeds  three  stories  in  height  the  depth  of  such  open  space  shall  be  in-  7 
creased  five  feet  for  each  story  above  three.  No  building  of  any  kind  8 
shall  thereafter  be  placed  upon  the  same  lot  with  a  tenement  house,  9 
whenever  erected,  so  as  to  diminish  the  minimum  size  of  courts  or  yards  10 
as  hereinbefore  prescribed,  except  that  where  an  alley  not  less  than  ten  11 
feet  wide  abuts  on  the  rear  of  the  lot,  a  rear  building,  if  not  used  for  12 
tenement  house  or  stable  or  manufacturing  purposes,  may  be  built  up  13 
to  the  rear  line  of  the  lot;  provided,  that  it  does  not  exceed  one  story  in  14 
height  and  that  the  space  between  it  and  the  front  building  is  maintained  15 
as  required  by  this  section.  If  any  tenement  house  is  erected  upon  any  16 
lot  upon  which  there  is  already  another  building,  it  shall  comply  with  17 
this  chapter,  and,  in  addition,  the  space  between  the  said  building  and  IS 
the  said  tenement  house  shall  be  of  such  size  and  arranged  in  such  19 
manner  as  is  prescribed  in  this  section,  the  height  of  the  highest  building  20 
on  the  lot  to  regulate  the  dimensions.  21 


Chap.  144.]  tenement  houses  in  cities.  1791 

1  Section  19.     No  tenement  house  shall  l)e  ereeted  upon  the  rear  of  "ne^^pnts 

2  a  lot  where  there  is  a  buildinc;  on  the  front  of  the  said  lot,  nor  upon  the  i^i^'  ''**6'  5  's. 

3  front  of  any  such  lot  upon  the  rear  of  which  there  is  a  tenement  house 

4  whenever  erected  or  a  stal)l('  or  l)uilding  used  for  manufacturing  pur- 

5  poses.     This  provision  shall  not  apj)ly  to  tenement  houses  abutting  on 
G  two  streets  and  situated  on  the  outside  corner  of  the  lot. 

1  Section  20.     Every  apartment  shall  have  at  least  one  room  with  a  i.iehting. 

2  window  opening  directly  upon  the  street  or  yard,  and  every  room  shall  '""■*•  ^^'^'  ^  *^' 

3  have  at  least  one  window  opening  directly  upon  the  street  or  upon  a 

4  yard  or  court  of  the  dimensions  specified  in  this  chapter,  except  that 

5  kitchenettes,  pantries,  water  closet  compartments  and  bathrooms  may 

6  have  such  window  opening  upon  an  offset  to  a  court,  as  provided  in  sec- 

7  tion  sixteen,  and  such  window  shall  be  so  located  as  properly  to  light  all 

8  parts  of  such  rooms. 

1  Section  21.     The  total  area  of  the  windows  between  stop  beads  in  windows. 

2  each  room,  including  kitchenettes,  water  closet  compartments  and  bath- 

3  rooms,  shall  be  at  least  one  seventh  of  the  floor  area  of  the  room,  and 

4  the  top  of  at  least  one  window  shall  be  not  less  than  seven  feet  six  inches 

5  above  the  floor,  and  the  upper  half  of  it  shall  be  made  so  as  to  open  the 

6  full  width.     No  such  room  shall  have  less  than  twelve  square  feet  of 

7  window  area  measured  between  stop  beads,  except  that  in  kitchenettes, 

8  water  closet  compartments  and  bathrooms  such  windows  shall  be  not  less 

9  than  six  square  feet  in  area  between  stop  beads. 

1  Section  22.     There  shall  be  in  each  apartment  at  least  one  room  con-  size  of  rooms. 

2  taining  not  less  than  one  hundred  and  fifty  square  feet  of  floor  area,  and 

3  every  other  room,  except  kitchenettes,  water  closet  compartments  and 

4  bathrooms,  shall  contain  not  less  than  eighty-four  square  feet  of  floor 

5  area.     All  rooms  shall  be  in  every  part  not  less  than  eight  feet  six  inches 

6  from  the  finished  floor  to  the  finished  ceiling,  except  that  a  half  story 

7  room  need  be  eight  feet  six  inches  in  height  in  but  one  half  of  its  area. 

1  Section  23.     An  alcove  in  any  room  shall  be  separately  lighted  and  f^g^g^y^gg^'^  22 

2  ventilated  as  provided  for  rooms  in  the  foregoing  sections.     No  part  of 

3  any  room  in  a  tenement  house,  whenever  erected,  shall  be  enclosed  or 

4  subdivided  at  any  time,  wholly  or  in  part,  by  a  curtain,  portiere,  fixed  or 

5  movable  partition,  or  other  contrivance  or  device  so  as  to  make  an  alcove, 

6  unless  the  part  of  the  room  so  enclosed  or  subdivided  shall  contain  a  sepa- 

7  rate  window,  as  herein  required,  and  shall  have  a  floor  area  of  not  less  than 

8  eighty-four  square  feet. 

1  Section  24.     In  each  apartment  there  shall  be  access  to  every  living  Privacy. 

2  room  and  bedroom,  and  to  at  least  one  water  closet  compartment  with- 

3  out  passing  through  a  bedroom  or  bathroom  or  water  closet  compartment. 

1  Section  25.     Everv  public  hall  and  stair  hall  shall  have  at  each  story  windows  jn 

-.,1  .      1  *  .  T  1  1  1  public  halls. 

2  at  least  one  wmdow  opening  directly  upon  the  street  or  upon  a  yard  or  1913.  7S6,  1 24. 

3  court  of  the  dimensions  specified  in  this  chapter.     Such  window  in  a 

4  pviblic  hall  shall  be  at  the  end  of  the  hall  with  the  natural  direction  of  the 

5  light  parallel  to  the  hall's  axis.     Any  part  of  a  public  hall  which  is  in 

6  any  way  shut  off  from  any  other  part  of  the  hall  shall  be  deemed  a  sepa- 

7  rate  hall  within  the  meaning  of  this  section. 
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Sizes  of  jv-in-          SECTION  26.    The  windows  provided  to  lieht  and  ventilate  each  public  1 

dows  in  halls.       ,     ,,           ,           .      ,      ,,                           i             p       i      n                 •                 i            i                    i  ^ 

1913,786,  §25.  hall  and  stair  hall,  or  part  thereot,  shall  contain  not  less  than  twelve  2 

square  feet  clear  opening,  measured  between  stop  beads.     The  top  of  one  3 

such  window  shall  be  not  less  than  seven  feet  six  inches  above  the  floor,  4 

and  the  upper  half  thereof  shall  be  made  so  as  to  open  the  full  width.  5 

A  sash  door  shall  be  deemed  the  equivalent  of  a  window  in  this  and  the  6 

foregoing  section ;  provided,  that  said  door  contains  a  clear  opening  of  the  7 

size  prescribed  for  such  windows.     In  every  tenement  house  of  three  or  8 

more  stories,  whenever  erected,  there  shall  be  in  the  roof  directly  over  9 

each  stair  well  a  ridge  ventilator  having  a  minimum  opening  of  forty  10 

square  inches  and  with  fixed  or  movable  louvres.  11 


Use  of  base- 
ments and 
cellars  for 
living  purposes 
regulated. 
1913,  786,  §  26. 


SANITATION. 

Section  27.  No  room  in  the  cellar  or  basement  shall  be  constructed,  1 
altered,  converted,  or  occupied  for  living  purposes,  unless,  in  addition  2 
to  the  other  requirements  of  this  chapter,  all  of  the  following  conditions  3 
are  complied  with:  In  a  cellar  no  room  shall  be  so  occupied  unless  it  is  in  4 
every  part  entirely  above  the  finished  grade  of  the  adjoining  land.  Such  5 
occupied  cellar  shall  be  counted  as  a  story  in  determining  the  size  of  6 
courts  and  yard.  In  a  basement  no  room  shall  be  so  occupied  unless  the  7 
ceiling  in  every  part  is  at  least  four  and  one  half  feet  above  the  curb  level  8 
of  the  street  in  front  of  such  room.  Every  such  room  shall  be  an  integral  9 
part  of  an  apartment  containing  a  room  opening  directly  upon  the  street  10 
or  yard.  There  shall  be  appurtenant  to  every  such  apartment  a  sepa-  11 
rate  water  closet,  constructed  and  arranged  as  required  by  section  thirty-  12 
two.  All  walls  surrounding  such  room,  and  the  floor  thereof,  shall  be  13 
damp  proof.  14 


Damp  proof-  SECTION   28. 

los   etc    Ol 

cellars  '  shall  be  damp  proof.    All  cellars  and  basements  shall  be  properly  lighted 

and  ventilated  in  all  their  parts  to  the  satisfaction  of  the  board  of  health. 


The  cellar  floor  and  the  walls  below  the  ground  level     1 

2 
3 


Spaces  under 

floors. 

1913,  786,  §  28. 


Section  29.  In  any  tenement  house  under  any  part  of  which  there 
is  no  cellar,  the  first  story  shall  be  at  least  two  feet  above  the  ground 
beneath  and  that  adjacent  thereto,  and  the  space  beneath  such  floor 
shall  be  kept  free  and  clear  and  shall  be  enclosed  to  prevent  the  accumu- 
lation of  rubbish,  but  provided  with  ample  ventilation  and  adequate 
drainage. 


Courts,  yards, 
etc.,  to  be 
drained,  etc. 
1913,  786,  §  29. 


Section  30.  All  courts,  areas  and  yards  shall  be  properly  graded  and 
drained  and,  subject  to  section  five,  connected  with  the  street  sewer. 
And  when  necessary  in  order  to  keep  such  premises  in  a  sanitary  con- 
dition such  courts,  areas  or  yards,  or  such  part  thereof  as  the  board  of 
health  shall  order,  shall  be  properly  paved. 


Sinks. 

1913.  786,  §  30. 

Water  closets- 
1913,  786,  §  31. 


Section  31.    There  shall  be  a  proper  sink  in  each  apartment. 

Section  32.  There  shall  be  within  each  apartment  a  separate  water 
closet,  located  in  a  bathroom  or  in  a  separate  compartment;  provided, 
that  where  there  are  apartments  of  but  one  or  two  rooms  there  shall 
be  at  least  one  water  closet  for  every  two  such  apartments,  and  such 
water  closet  shall  not  open  into  any  apartment  but  shall  be  accessible 
through  a  public  hall,  and  the  door  thereof  shall  be  provided  with  lock 
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7  and  keys,  and  such  compartment  and  water  clo.set  shall  comply  in  all 

8  other  respects  with  this  chapter.    Said  compartment  shall  be  not  less 

9  than  three  feet  wide,  and  shall  be  enclosed  witii  brick,  concrete,  stone, 

10  tiled  or  plastered  partitions  which  shall  extend  to  the  ceiling.    No  wooden 

1 1  sheatiiing  or  wainscoting  shall  be  i)ermitted.    Every  such  compartment 

12  shall  have  a  window  opening  directly  upon  the  street  or  upon  a  yard  or 

13  court  of  the  minimum  size  prescribed  by  this  chapter.     Every  water 

14  closet  compartment  thereafter  placed  in  any  tenement  house,  whenever 

15  erected,  siiail  be  provided  with  proper  means  of  lighting  the  same  at 

16  night.    The  floor  of  every  such  water  closet  compartment  shall  be  made 

17  waterproof  with  asphalt,  tile,  stone  or  some  other  non-absorbing  water- 

18  proof  material;   and  such  waterproofing  shall  extend  at  least  six  inches 

19  above  the  floor  so  that  the  floor  can  be  washed  or  flushed  out  without 

20  leaking.     When  the  water  closet  fixture  is  located  in  a  bathroom  the 

21  floor  directly  beneath  the  fixture  and  extending  at  least  one  foot  beyond 

22  it  in  each  direction  shall  be  waterproofed  as  abo\e  provided.    No  drip 

23  trays  shall  be  permitted.    No  water  closet  fixtures  shall  be  enclosed  with 

24  woodwork.    No  water  closet  shall  be  placed  out  of  doors  nor  in  the  cellar 

25  of  any  tenement  house,  whenever  erected,  except  as  provided  in  section 

26  twenty-seven  or  as  an  appurtenance  to  an  engine  or  boiler  room  or 

27  laundry  and  then  only  in  case  such  cellar  closet  is  lighted  and  ventilated 

28  as  required  in  this  chapter  for  a  basement  room. 

1  Section  33.     Plumbing  fixtures  shall  not  be  enclosed  with  wood-  Plumbing. 

2  work.     All  plumbing  pipes  shall  be  exposed,  except  as  may  otherwise 

3  be  permitted  by  the  board  of  health.    Wherever  plumbing  or  other  pipes 

4  pass  through  floors  or  partitions  they  shall  pass  through  metal  bushings 

5  or  casings  extending  entirely  through  the  floor  or  partition,  and  the  inner 

6  diameter  of  such  bushing  or  casing  shall  in  no  case  exceed  the  outer 

7  diameter  of  such  pipe  by  more  than  one  thirty-second  of  one  inch,  and 

8  such  bushings  or  casings  shall  be  so  set  in  floors  or  partitions  as  to  be 

9  externally  air  tight.    All  plumbing  work  shall  be  sanitary  in  every  par- 

10  ticular  and  except  as  otherwise  specified  in  this  chapter  shall  be  in 

11  accordance  with  the  local  plumbing  regulations.    Pan  and  long  hopper 

12  closets  shall  not  be  used. 

1  Section  34.    All  sinks  and  water  closets  shall  be  provided  with  an  water 

2  adequate  supply  of  running  water  as  approved  by  the  board  of  health.        ms.Vse,  §  33. 

1  Section  35.    No  privy  or  privy  vault  shall  be  permitted  on  the  same  Pri%-ies. 

2  lot  with  any  tenement  house.  .      .       ■ 

fire  protection. 

1  Section  36.    No  tenement  house  of  third  class  construction  shall  construction 

2  be  erected  exceedmg  two  and  one  half  stories  in  height  in  any  part,  nor  i9i3,  -m.  i  33. 

3  shall  it  be  occupied,  nor  intended,  arranged  or  designed  to  be  occupied, 

4  by  more  than  two  families.     No  tenement  house  of  second  class  con- 

5  struction  shall  be  erected  exceeding  four  stories  in  height,  nor  shall  it 

6  exceed  twenty-five  hundred  square  feet  in  superficial  area  between  fire 

7  walls.     Any  tenement  house  which  exceeds  four  stories  in  height  shall 

8  be  of  first  class  construction.    A  basement  or  cellar  the  ceiling  of  which 

9  extends  more  than  three  feet  above  the  curb  level  shall  be  a  story  within 
10  the  meaning  of  this  section. 
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msTsTl'sG.  Section  37.  In  every  tenement  house  which  exceeds  two  and  one  1 
half  stories  in  height  in  any  part,  there  shall  be  one  or  more  fire  escapes  2 
located  and  constructed  as  provided  in  this  section.  3 

Such  fire  escape  shall  be  so  located  as  to  permit  of  unobstructed  egress  4 
from  every  apartment  on  each  floor  above  the  ground  floor,  and  in  no  5 
case  shall  such  egress  be  through  any  bathroom,  water  closet,  storage  6 
room  or  public  hall,  nor  shall  any  opening  giving  egress  to  any  fire  escape  7 
be  smaller  in  size  than  the  minimum  provided  for  windows  by  section  8 
twenty-six.  9 

No  fire  escape  shall  be  placed  within  or  open  upon  any  inner  court  10 
unless  such  court  measures  at  least  twenty-four  feet  in  its  least  dimen-  11 
sion,  and  unless  the  consent  of  the  building  department  shall  have  been  12 
obtained  for  such  location.  13 

Fire  escapes  shall,  at  the  option  of  the  owner,  be  constructed  after  one  14 
of  the  methods  hereinafter  specified  and  described,  to  wit:  15 

A.  A  wholly  enclosed  tower  stairway,  with  an  adjacent  open  air  16 
vestibule  at  each  floor.  17 

Every  such  vestibule  shall  be  constructed  with  brick,  terra  cotta  or  18 
concrete  walls  not  less  than  eight  inches  thick  at  any  point,  and  shall  19 
have  at  least  one  of  such  enclosing  walls  formed  by  an  outer  wall  of  the  20 
building,  and  in  such  outer  wall  there  shall  be  a  permanent  opening  to  the  21 
outer  air,  of  an  area  not  less  than  eighty  per  cent  of  the  total  area  of  22 
such  vestibule  wall,  and  of  a  height  not  less  than  the  clear  story  height.  23 
Such  opening,  if  reaching  to  the  floor  of  the  vestibule,  shall  be  provided  24 
with  a  railing  of  suitable  height  and  strength.  The  floors  of  vestibules  25 
shall  be  constructed  wholly  of  incombustible  material.  26 

If  one  apartment  on  each  floor  is  to  be  served  by  this  fire  escape  then  27 
one  side  wall  (i.e.,  a  wall  at  right  angles  to  the  outer  wall)  of  each  vesti-  28 
bule  shall  have  an  approved  fire  door  giving  egress  from  the  adjacent  29 
apartment;  or,  if  two  apartments  on  any  floor  are  to  be  served  by  this  30 
fire  escape,  the  vestibule  at  such  floor  must  be  so  located  as  to  provide  31 
unobstructed  egress  from  each  apartment  by  means  of  an  approved  fire  32 
door  in  each  side  wall  of  the  vestibule.  Such  fire  doors  shall  be  not  less  33 
than  three  feet  in  clear  width  nor  less  than  six  feet  and  six  inches  in  clear  34 
minimum  height,  and  shall  not  be  secured  or  fastened  except  upon  the  35 
apartment  side,  and  then  only  by  means  of  locking  bars  or  other  easily  36 
operated  device  having  no  removable  parts.  If  there  are  openings  from  37 
basement  or  cellar  floors  into  the  vestibule  they  shall  be  provided  with  38 
self-closing  fire  doors  and  there  shall  be  a  permanent  opening  in  the  39 
outer  wall,  all  as  hereinbefore  described.  40 

On  the  side  of  each  vestibule  opposite  the  opening  to  the  outer  air  shall  41 
be  constructed  an  approved  fire  door  giving  access  to  the  stairway  tower.  42 
Every  such  door  shall  be  of  the  size  hereinbefore  described,  of  self-closing  43 
pattern  but  without  locks  or  other  fastenings,  and  shall  contain  an  upper  44 
lighting  panel  of  wire  glass  at  least  six  feet  in  area.  There  shall  be  no  45 
openings  into  such  a  vestibule  other  than  those  hereinbefore  described.  46 

The  stairway  tower  shall  be  not  less  than  six  feet  six  inches  in  clear  47 
width,  and  shall  be  constructed  with  walls  of  brick,  terra  cotta,  or  con-  48 
Crete  not  less  than  eight  inches  thick  at  any  point.  Such  walls  shall  49 
extend  from  the  ground  to  a  point  not  less  than  two  feet  above  the  roof,  50 
and  shall  be  so  constructed  as  to  be  impervious  to  smoke.  There  shall  be  51 
no  doorways  or  other  openings  of  any  kind  in  such  walls  except  the  door-  52 
ways  connecting  with  the  above  described  vestibules,  and  excepting  an  53 
egress  doorway  opening  at  the  ground  level,  such  egress  door  to  open  54 
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55  outwardly,  and  if  secured  to  be  fastened  upon  the  inside  only.    No  such 

56  ground  level  door  shall  be  secured  by  means  of  sliding  bolts,  nor  by  a 

57  look  or  other  apparatus  requiring  a  key  or  other  similar  removable  device. 

58  Within  the  stairway  tower  shall  be  provided  a  stairway  with  a  landing 

59  at  the  level  of  each  doorway,  each  landing  to  extend  the  full  wudth  of 

60  the  shaft  and  to  be  at  least  six  inches  wider  in  clear  width  than  the  door 

61  opening  thereon.    Stairs  and  such  intermediate  landings  as  may  be  re- 

62  quired  shall  be  not  less  than  three  feet  in  width  measured  to  the  centre 

63  of  balustrades,  and  shall  be  provided  with  balustrades  and  wall  rails. 

64  Stairs  shall  be  placed  at  an  angle  not  exceeding  forty-five  degrees  from  the 

65  horizontal;  treads  to  be  not  less  than  eight  inches  wide,  and  risers  not  to 

66  exceed  nine  inches  in  height.    Winders  shall  not  be  permitted,  nor  shall 

67  there  be  less  than  three  steps  between  any  two  landings.    All  such  stair- 

68  ways,  landings  and  balustrades  shall  be  of  incombustible  material,  ex- 

69  cept  that  wooden  hand  rails  and  wall  rails  may  be  used. 

70  E\'ery  such  shaft  shall  be  roofed  and  provided  with  a  skylight  not  less 

71  than  sixteen  square  feet  in  area,  glazed  with  wire  glass  one  fourth  inch  or 

72  more  in  thickness  set  in  metal  frame  and  sash,  and  shall  also  have  placed 

73  centrally  in  such  skylight  a  suitable  ventilator  of  not  less  than  two  hun- 

74  dred  and  twenty-five  square  inches  area. 

75  The  above  described  tj^pe  of  fire  escape  may  at  the  option  of  the  owner 

76  be  used  as  a  regular  service  stairway. 

77  B.    An  enclosed  tower  stairway,  similar  to  the  above,  except  that 

78  access  to  the  same  shall  be  provided  by  means  of  an  outside  balcony  in 

79  each  story  above  the  ground  floor,  instead  of  by  means  of  the  vestibules 

80  hereinbefore  described.    Such  balconies  shall  be  constructed  wholly  of 

81  incombustible  material,  shall  be  provided  with  well  braced  balustrades 

82  of  proper  height  on  outer  side  and  ends,  and  shall  extend  beyond  at  least 

83  one  door  or  window  opening  into  each  adjacent  apartment.    All  doors 

84  opening  into  the  stairway  tower  shall  be  as  described  for  type  "A"  fire 

85  escape. 

86  C.     An  outside  balcony  or  balconies  at  each  floor  above  the  first  floor. 

87  Such  balconies  shall  be  constructed  wholly  of  incombustible  material 

88  approved  by  the  building  department.    They  shall  be  not  less  than  two 

89  feet  in  width  at  any  point,  and  shall  be  provided  with  suitable  balustrades 

90  and  hand  rails  on  outer  sides  and  ends. 

91  Each  balcony  shall  communicate  with  the  balcony  next  below  by 

92  permanent  stairways  placed  at  an  angle  of  not  more  than  forty-five  de- 

93  grees  from  the  horizontal,  treads  shall  not  be  less  than  eight  inches  wide 

94  nor  shall  risers  exceed  nine  inches  in  height,  and  each  stairway  shall  be 

95  provided  with  balustrades  and  hand  rails  and  shall  measure  in  width  not 

96  less  than  twenty-four  inches  measured  from  centres  of  hand  rails. 

97  A  counterbalanced  stairway  shall  be  provided  extending  from  the  low- 

98  est  balcony  to  the  ground,  arranged  to  be  lifted  and  supported  when 

99  not  in  use  in  a  manner  satisfactory  to  and  approved  by  the  building 

100  inspector. 

101  All  such  balconies  shall  extend  to  and  include  at  least  one  floor  or 

102  window  in  every  apartment  on  every  floor  above  the  ground  floor,  exclu- 

103  sive  of  windows  in  bathrooms,  water  closets,  storage  rooms  or  public 

104  halls. 

105  Floors  of  all  balconies  required  by  this  chapter  and  treads  of  stairs 

106  appurtenant  to  balconies  and  fire  escapes  shall  be  constructed  of  grating 

107  pattern,  and  shall  have  the  bars  separated  by  a  clear  space  of  not  over 

108  one  inch,  and  shall  be  so  constructed  as  safely  to  sustain  a  live  load  of  not 
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less  than  seventy  pounds  to  the  square  foot  of  floor  area.  Balconies,  109 
unless  it  is  otherwise  provided  by  existing  building  laws  or  regulations,  110 
may  project  into  the  public  highway  for  a  distance  not  greater  than  four  111 
feet  beyond  the  established  building  line.  In  case  of  tenements  with  flat  112 
roof,  the  balconies  on  the  upper  floors  shall,  if  required  by  the  building  113 
department,  be  provided  with  stairs  or  a  gooseneck  ladder  leading  from  114 
such  balcony  to  the  roof  and  securely  fastened  thereto.  1 15 

All  balustrades  in  this  section  shall  have  vertical  bars  placed  not  more  116 
than  six  inches  on  centres.  117 

All  balconies  forming  part  of  or  constituting  fire  escapes,  and  all  appur-  118 
tenances  thereof,  shall  be  subject  to  such  supplementary  regulations  as  119 
are  in  force  or  as  may  hereafter  be  adopted  by  any  city  or  by  the  building  120 
department  thereof.  121 

All  doors  opening  upon  fire  escape  balconies  within  six  feet  of  the  stair-  122 
ways  shall  be  of  self-closing  fire  resisting  pattern.  123 

All  windows  opening  upon  fire  escape  balconies  within  six  feet  of  the  124 
stairways  shall  be  self-closing  of  wire  glass  set  in  metal  frames  and  sash.  125 

Section  38.     Every  tenement  house  exceeding  two  and  one   half  1 

stories  in  height  and  having  a  flat  roof  shall  have  in  the  roof  a  bulkhead  2 

or  scuttle  not  less  than  two  feet  by  three  feet  in  size.     Such  bulkhead  or  3 

scuttle  shall  be  covered  with  metal  on  the  outside  and  shall  be  provided  4 

with  stairs  leading  thereto  and  easily  accessible  to  all  tenants  of  the  5 

building.     No  bulkhead  or  scuttle  shall  be  located  in  a  closet  or  room,  but  6 

shall  be  placed  in  the  ceiling  of  the  public  hall  on  the  top  floor,  and  access  7 

through  the  same  to  the  roof  shall  be  direct  and  uninterrupted.  8 

^ubiichaUs           Section  39.     In  every  tenement  house  there  shall  be  at  least  one  1 

1913. 786.  §  38.  flight  of  stairs  extending  from  the  entrance  floor  to  the  top  story.     In  2 

every  tenement  house  of  third  class  construction  there  shall  be  at  least  3 

two  independent  flights  of  stairs  with  separate  entrances  leading  from  the  4 

entrance  floor  to  the  top  story,  said  flights  of  stairs  being  at  two  points  5 

as  far  apart  as  is  possible  in  the  opinion  of  the  building  department,  and  6 

one  of  said  flights  of  stairs  may  consist  of  outside,  open  stairs  and  bal-  7 

conies.     In  all  cases  said  stairs  shall  be  directly  accessible  from  each  8 

apartment,  without  passing  through  any  other  apartment.     All  stairs  9 

and  balconies  and  all  public  halls  shall  be  at  least  three  feet  six  inches  10 

wide  in  the  clear.     All  stairs  shall  be  constructed  with  a  rise  of  not  more  1 1 

than  eight  inches  and  with  treads  not  less  than  nine  inches  wide.  12 

Winders  shall  not  be  permitted  in  any  staircase.  13 


Construction 
of  bulkheads 
and  scuttles. 
1913,  786,  §  37. 


Fireproof  SECTION  40.     In  cvcrv  tenement  house  of  second  class  construction 

stairs  and  tip  •         •       i      •    i  i  •  i  "III 

stair  halls  re-     excecdiug  two  and  one  halt  stones  m  height  the  stairs  and  stair  nails 

mTOthouses°of  shall  bc  coustructcd  of  incombustible  material  throughout,  except  that 

con°struction.      trcads  may  be  of  hard  wood  not  less  than  one  and  three  quarters  inches 

1913, 786,  §  39.  ^j^j^j.     Wooden  hand  rails  shall  be  permitted.    The  floors  of  all  such  stair 

halls  shall  be  constructed  of  incombustible  material,  and  no  wooden 

flooring  or  sleepers  shall  be  permitted.     All  such  stairs  and  stair  halls 

shall  be  enclosed  on  all  sides  with  brick,  terra  cotta  or  concrete  walls 

not  less  than  eight  inches  thick.     There  shall  be  no  transom  or  sash 

opening  from  any  such  stair  hall  to  any  other  part  of  the  house.    Each 

stair  haU  shall  be  shut  ofl"  from  all  non-fireproof  parts  of  the  building, 

on  each  story,  by  self-closing  fire  doors,  and  if  glass  is  used  in  such  doors 

it  shall  be  of  wire  glass  in  metal  frames  and  sash. 
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1  Section  41.     Every  entrance  hall  shall  be  at  least  four  feet  wide  in  Entrance 

2  the  clear. 

1913.  786,  i  40. 

1  Section  42.     All  shafts  shall  be  constructed  of  incombustible  ma-  shafts  to  be 

2  terials  throughout,  with  self-closing  fire  doors  at  all  openings  at  each  con8u-uc°i'on. 

3  story;    and,  if  they  extend  to  the  cellar,  shall  also  be  enclosed  in  the  ''■''3,  vse.  hi. 

4  cellar  with  incombustible  walls  and  self-closing  fire  doors  at  all  openings. 

5  In  no  case  shall  any  shaft  be  constructed  of  materials  in  which  any  in- 

6  flammable  material  or  substance  enters  into  any  of  the  component 

7  parts.     But  nothing  in  this  section  shall  be  so  construed  as  to  require 

8  such  enclosures  about  elevators  or  dumb-waiters  in  the  well  hole  of  stairs 

9  where  the  stairs  themselves  are  enclosed  in  brick  or  stone  walls,  and 

10  are  entirely  constructed  of  incombustible  materials  as  provided  in  this 

11  chapter. 

1  Section  43.    In  every  tenement  house  of  second  class  construction  ceiung  of 

2  the  cellar  ceiling  and  the  ceiling  and  side  walls  of  the  cellar  stairs  shall  igil^Vse".  5  42. 

3  be  plastered  on  metal  lath,  and  the  stairs  shall  be  provided  at  the  top 

4  with  a  Self-closing  fire  door. 

1  Section  44.     No  closet  of  any  kind  shall  be  constructed  under  any  ciosets  under 

2  staircase  leading  from  the  first  story  to  the  upper  stories.  sSirl  not 

1913.786,  543.  allowed. 

1  Section  45.     There  shall  be  an  entrance  to  the  cellar  or  other  lowest  ouuide  cellar 

„.,.,,.  entrance. 

2  story  from  the  outside  of  the  building. 

1913.  786,  §  44. 

1  Section  46.    \Mienever  the  plaster  finish   about  any  chimney   is  Finish  about 

2  carried  on  furring,  the  furring  strips  shall  be  of  metal,  and  only  metal  igi^.^lse;  545. 

3  lathing  shall  be  used.    All  recesses  about  funnel  holes  shall  be  finished 

4  wholly  with  incombustible  material  at  sides,  top  and  bottom. 

1  Section  47.    Where  non-fireproof  tenement  houses  are  built  in  the  Fire  waiis. 

2  form  of  double  houses  or  terraces  or  attached  or  semi-attached  rows, 

3  there  shall  be  a  fire  wall  of  brick,  concrete  or  terra  cotta  or  other  hard 

4  incombustible  material  approved  by  the  inspector  of  buildings,  separat- 

5  ing  every  such  house  from  each  adjoining  house,  and  such  wall  shall  have 

6  no  openings  therein,  and  shall  extend  from  the  floor  of  the  basement  or 

7  cellar  to  not  less  than  one  foot  above  the  roof,  and  out  to  the  boarding 

8  of  the  walls.    No  wooden  beams  shall  be  carried  through  the  fire  walls. 

1  Section  48.    Roofs  in  all  parts  and  the  sides  of  all  dormer  windows  Roofing 

2  shall  be  covered  with  fire  resisting  material  satisfactory  to  the  building  igisTraa]  §  47. 

3  inspector. 

1  Section  49.     In  no  wooden  tenement  house  shall  any  story  or  part  wooden  tene- 

2  thereof  above  the  second  story  be  rented,  leased,  let  or  hired  out  to  be  STomo  briSid 

3  occupied  for  housekeeping,  nor  shall  it  be  intended,  arranged  or  designed  p°urpoges'above 

4  to  be  occupied  for  housekeeping,  nor  shall  any  provision  be  made  for  igJs^ree^Yis. 

5  cooking,  nor  shall  any  cooking  be  done  above  the  second  story. 
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Lighting  and 
ventilating 
of  rooms. 
1913,  786,  §  49. 


IMPROVEMENTS   IN   OLD    BUILDINGS. 

Section  50.  No  room  or  alcove  shall  thereafter  be  occupied  for  living 
purposes  unless  it  shall  have  a  window  with  an  area  of  not  less  than  ten 
square  feet  between  stop  beads  opening  directly  upon  the  street,  or  upon 
a  yard  not  less  than  ten  feet  deep,  or  above  the  roof  of  an  adjoining 
building,  or  upon  a  court  of  not  less  than  thirty  square  feet  in  area, 
open  to  the  sky  without  roof  or  skylight. 


Lighting  and 
ventilating  of 
pubUc  halls. 
1913,  786,  §  50. 


Section  51.     Public  halls  and  stairs  shall  be  provided  with  sufficient  1 

light  to  permit  the  reading  of  twelve  point  type  in  the  daytime  in  any  2 

part  thereof.    Light  and  ventilation  in  such  halls  shall  be  from  the  outer  3 

air,  except  when  in  the  opinion  of  the  building  inspector  it  is  impracti-  4 

cable,  in  which  case  the  lighting  and  ventilation  shall  be  such  as  to  meet  5 

the  approval  of  the  board  of  health.  6 

All  new  skylights  thereafter  placed  in  a  tenement  house  shall  be  pro-  7 

vided  with  ridge  ventilators  having  a  minimum  opening  of  forty  square  8 

inches,  and  also  with  either  fixed  or  movable  lou\'res,  or  with  movable  9 

sashes,  and  shall  be  of  such  size  as  may  be  determined  to  be  practicable  10 

by  the  building  inspector.  11 


Sinks. 
1913,  786, 


51. 


Water  closets. 
1913,  786,  §  52. 


Section  52.  Woodwork  enclosing  sinks  placed  in  the  public  halls 
or  stairs  shall  be  removed  and  the  spaces  underneath  shall  be  left  open. 
The  floors  and  wall  surfaces  beneath  and  around  the  sink  shall  be  put 
in  good  order  and  repairs,  and  if  of  wood  shall  be  well  painted  with  light 
colored  paint. 

Section  53.  Woodwork  enclosing  every  water  closet  fixture  shall 
be  removed,  and  the  space  underneath  the  seat  shall  be  left  open.  The 
floor  and  other  surfaces  beneath  and  around  the  closet  shall  be  put  in 
good  order  and  repair,  and  if  of  wood  shall  be  well  painted  with  light 
colored  paint. 


Removal  of 
cesspools,  etc. 
1913,  786,  §  53. 


Section  54.  Where  a  connection  with  a  sewer  is  possible,  all  cess-  1 
pools,  school  sinks,  privy  vaults  or  other  similar  receptacles  used  to  2 
receive  fecal  matter,  urine  or  sewage  shall  within  one  year  thereafter  3 
be  completely'  removed  and  the  places  where  they  were  located  properly  4 
disinfected  under  the  direction  of  the  board  of  health.  Such  appliances  5 
shall  be  replaced  by  individual  water  closets  of  durable  non-absorbent  6 
material,  properly  sewer  connected,  with  individual  traps  and  properly  7 
connected  flush  tanks  providing  an  ample  flush  of  water  thoroughly  to  8 
cleanse  the  bowl.  Each  water  closet  shall  be  located  inside  the  tenement  9 
house  in  a  compartment  completely  separated  from  e\ery  other  water  10 
closet,  and  such  compartment  shall  contain  a  window  of  not  less  than  11 
three  square  feet  in  area  opening  directly  upon  the  street  or  yard,  or  on  12 
a  court  of  which  the  least  dimension  is  not  less  than  three  feet  and  the  13 
area  not  less  than  fifteen  square  feet.  The  floors  of  the  water  closet  14 
compartment  shall  be  waterproof,  as  provided  in  section  thirty-two.  15 
There  shall  be  provided  at  least  one  water  closet  for  each  apartment  16 
unless,  in  the  opinion  of  the  building  inspector,  this  shall  be  impracti-  17 
cable;  but  in  no  case  shall  there  be  less  than  one  water  closet  for  every  18 
two  apartments.  Such  water  closets  and  all  plumbing  in  connection  19 
therewith  shall  be  sanitary  in  every  respect,  and,  except  as  in  this  section  20 
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21  otherwise  provided,  shall  be  in  accordance  with  the  laws,  ordinances  and 

22  regulations  in  relation  to  plumbing  and  drainage.    Pan  and  long  hopper 

23  closets  shall  not  be  permitted. 

1  Section  55.     Any  part  of  a  floor  or  wall  below  the  adjoining  grade,  Basements 

2  and  in  any  case  the  lowest  floor,  shall  be  damp  proof,  and,  when  neces-  to  be  damp 

3  sary,  shall  be  concreted  with  a  flnished  surface.    The  cellar  ceiling  shall  msjjia,  §  54. 

4  be  plastered  when  so  required  by  the  building  inspector,  except  where 

5  such  ceiling  is  already  well  covered  with  a  metal  ceiling  or  where  the 
(i  first  floor  above  the  cellar  is  constructed  of  iron  beams  and  fireproof 
7  filling. 

1  Section  56.     At  the  bottom  of  every  shaft  and  court  there  shall  be  Doors  in  shafts 

2  a  door  giving  sufficient  access  to  such  shaft  or  court  to  enable  it  to  be  i9i3r786.''§ 55. 

3  properly  cleaned  out;    provided,  that  where  there  is  already  a  window 

4  giving  proper  access  to  such  shaft  or  court,  such  window  shall  be  deemed 

5  sufficient. 

1  Section  57.     All  non-fireproof  tenement  houses  which  are  three  or  Fire  escapes. 

2  more  stories  in  height  and  do  not  have  fireproof  stairs  and  stair  halls  or  '     '      '  ^  ^  ' 

3  adequate  fire  escapes  as  required  by  this  chapter,  except  those  of  three 

4  stories  which  have  two  independent  means  of  egress  not  directly  con- 

5  nected  with  each  other,  approved  in  writing  by  the  building  inspector, 

6  and  directly  accessible  to  each  apartment,  shall  be  provided  either  with 

7  incombustible    outside    stairways    or    with    incombustible    fire    escapes 

8  directlv  accessible  to  each  apartment  without  passing  through  a  public 

9  hall. 

10  All  fire  escapes  thereafter  erected  shall  be  located  and  constructed  as 

1 1  prescribed  in  section  thirty-seven. 

12  No  existing  fire  escape  shall  be  deemed  adequate  unless  the  following 

13  conditions  are  complied  with: 

14  (1)  Each  apartment  above  the  ground  floor  shall  have  a  fire  escape 

15  balcony  directly  accessible  to  it.    All  balconies  shall  be  capable  of  sus- 

16  taining  a  live  load  of  seventy  pounds  per  square  foot. 

17  (2)  Each  balcony  shall  be  properly  connected  with  one  other  balcony 
1<S  by  adequate  .stairs  or  stationary  ladders  with  openings  not  less  than 

19  twenty-four  by  thirty-six  inches,  unless  such  balconies  connect  adjoining 

20  houses  or  adjoining  parts  of  the  same  house  separated  from  each  other 

21  by  a  fire  wall  in  which  there  are  no  openings  except  such  as  are  protected 

22  by  self-closing  fire  doors. 

23  (3)  All  fire  escapes  shall  have  proper  ladders  from  the  lowest  balcony 

24  of  sufficient  length  to  reach  a  safe  landing  place  beneath. 

25  (4)  All  fire  escapes  not  on  the  street  shall  have  a  safe  and  adequate 

26  means  of  egress  from  the  yard  or  court  to  the  street  or  to  adjoining 

27  premises. 

28  (5)  Prompt  and  ready  access  shall  be  had  to  all  fire  escapes,  which 

29  shall  not  be  obstructed  in  any  way. 

30  No  existing  fire  escape  shall  be  extended  or  have  its  location  changed 

31  except  with  the  written  approval  of  the  inspector  of  buildings. 

1  Section  58.     Whenever   a   tenement   house   is   not   provided   with  Means  of 

2  sufficient  fire  escapes  or  with  sufficient  means  of  egress  in  case  of  fire,  1913T786.  557. 

3  the  building  inspector  shall  order  such  additional  fire  escapes  and  other 

4  means  of  egress  as  may  be  necessary. 
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ALTERATIONS   OF   OLD  BUILDINGS. 

Alterations.  SECTION  59.     No  tenement  house  shall  at  any  time  be  so  altered     1 

as  to  be  in  violation  of  the  requirements  of  sections  ten  to  forty-nine,     2 
inclusive,  except  as  hereinafter  provided :  3 

(1)  Any  additional  room  or  hall  that  is  thereafter  constructed  or  4 
created  in  a  tenement  house  shall  comply  in  all  respects  with  said  sec-  5 
tions,  except  that  such  rooms  may  be  of  the  same  height  as  the  other  fi 
rooms  in  the  same  story  of  the  house.  7 

(2)  All  shafts  shall  be  constructed  fireproof  throughout;  with  fire-  8 
proof  self-closing  doors  at  all  openings,  at  each  story;  and,  if  they  extend  9 
to  the  cellar,  shall  also  be  enclosed  in  the  cellar  with  fireproof  walls  and  10 
fireproof  self-closing  doors  at  all  openings.  In  no  case  shall  any  shaft  be  1 1 
constructed  of  materials  in  which  any  inflammable  material  or  substance  12 
enters  into  any  of  the  component  parts.  But  nothing  in  this  section  1.3 
shall  be  so  construed  as  to  require  such  enclosures  about  elevators  or  14 
dumb-waiters  in  the  well  hole  of  stairs  where  the  stairs  themselves  are  15 
enclosed  in  brick  or  stone  walls,  and  are  entirely  constructed  of  fireproof  16 
materials  as  provided  in  this  chapter.  17 

(3)  No  tenement  house  of  third  class  construction  containing  more  18 
than  two  apartments  shall  thereafter  be  enlarged  or  extended;  except  19 
that  a  wooden  extension  not  exceeding  in  total  area  seventy  square  feet  20 
may  be  added  to  an  existing  wooden  tenement  house,  provided  that  21 
such  extension  is  used  solely  for  bathrooms  or  water  closets.  22 


MAIISITENANCE   AND   USE. 

Lightingin  SECTION  60.     In  every  tenement  house  where  the  public  halls  and  1 

i913!T8™§'59.  stairs  are  not,  in  the  opinion  of  the  board  of  health,  sufficiently  lighted,  2 

the  owner  of  the  house  shall  keep  a  proper  light  burning  in  the  hallway,  3 

near  the  stairs,  upon  each  floor,  as  may  be  necessary,  from  sunrise  to  4 

sunset. 


5 


Lighting  at           SECTION  61.     In  every  tenement  house  occupied  by  more  than  two  1 

ms!  786,  §  60.  families  a  proper  light  shall  be  kept  burning  by  the  owner  in  the  public  2 

hallways,  near  the  stairs,  upon  the  entrance  floor,  and  upon  the  second  3 

floor  above  the  entrance  floor  of  the  house,  every  night  from  sunset  to  4 

sunrise  throughout  the  year,  and  upon  all  other  floors  of  the  said  house  5 

from  sunset  until  ten  o'clock  in  the  evening.  6 

Water  closets         SECTION  62.     No  water  closet  shall  be   permitted   in  the  cellar  of  1 

1913, 786,  5  61.  any  tenement  house,  except  as  provided  in  sections  twenty-seven  and  2 

thirty-two.  ^ 

Water  closet          SECTION  63.     In  every  existing  tenement  house,  there  shall  be  pro-  1 

tions.              vided  at  least  one  water  closet  for  every  two  apartments.  2 

1913,  7S6.  §  62. 

Basements  and       SECTION  64.     In  existing  tenement  houses  no  room  in  the  cellar  shall  1 

OTcupie'd  for   *"  thereafter  be  occupied  for  living  purposes  except  as  provided  in  section  2 

msfTse.Tei'  twenty-seven.    And  no  room  in  the  basement  of  such  houses  shall  be  so  3 

occupied  unless  all  the  following  conditions  are  complied  with:    Every  4 

such  room  shall  be  at  least  eight  feet  high  in  every  part  from  the  floor  to  5 

the  ceiling,  and  the  ceiling  in  every  part  shall  be  at  least  four  and  one  6 
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7  lialf  feet  above  the  ciirh  level  of  the  street  or  the  level  of  the  yard  or 

8  court  in  front  of  such  room.    There  shall  be  ai)purtenaiit  to  every  such 

9  room  the  use  of  a  water  closet.    Every  such  room  shall  have  a  window 

10  opening,  as  provided  in  section  fifty,  of  at  least  twelve  square  feet  in  size 

11  clear  of  the  sash  frame,  which  shall  open  readily  for  purposes  of  ventila- 

12  tion.    The  lowest  floor  shall  be  waterproof  and  damp  proof.    Every  such 

13  room  shall  have  sufficient  light  and  ventilation,  shall  be  well  drained  and 

14  dry,  and  shall  be  fit  for  human  habitation. 

1  Section  65.     In  all  tenement  houses  the  floor  or  other  surface  be-  Floors  around 

2  neath  and  around  water  closets  and  sinks  shall  be  maintained  in  good  "nTsiniS'''* 

3  order  and  repair,  and  if  of  wood  shall  be  kept  well  painted  with  light  '''"^'  ^*^'  *  ®*' 

4  colored  paint. 

1  Section  66.     Every  tenement  house  and  all 'the  parts  thereof  shall  be  Repairs. 

2  kept  in  good  repair,  and  the  roof  shall  be  kept  so  as  not  to  leak,  and  all       ■      • 

3  rain  water  shall  .so  be  drained  and  conveyed  therefrom  as  to  prevent 

4  dampness  in  the  walls,  ceilings,  yards  or  areas. 

1  Section  67.     Every  tenement  house  shall  have  water  furnished  in  water  supply. 

2  sufficient  quantity  at  one  or  more  places  in  each  apartment.    The  owner 

3  shall  provide  proper  and  suitable  tanks,  pumps  or  other  appliances  to 

4  receive  and  distribute  an  adequate  and  sufficient  supply  of  water  at  each 

5  apartment  in  the  said  house  at  all  times  of  the  year  during  all  hours  of. 

6  the  day  and  night.    But  a  failure  in  the  general  supply  of  water  furnished 

7  by  the  city  authorities  or  from  the  freezing  or  bursting  of  pipes  shall  not 

8  be  construed  to  be  a  failure  on  the  part  of  such  owner,  provided  that 

9  proper  and  suitable  appliances  to  receive  and  distribute  water  have  been 
10  provided  in  the  said  house. 

1  Section  68.     The  owner  of  every  tenement  house  shall  cause  every  Buildings  to 

2  part  thereof  to  be  kept  clean  and  free  from  any  accumulation  of  dirt,  a'nd  ff'ee'from 

3  filth  and  garbage  or  other  refu.se  matter  in  or  on  the  same,  or  in  the  etc"^''  matter, 

4  cellars,  halls,  passages,  rooms,  areas,  yards,  courts,  and  spaces  appurte-  '^'^-  ''*'^'  ^  ''"■ 

5  nant  thereto.    The  owner  shall  thoroughly  cleanse  every  part  of  a  tene- 

6  ment  house  whenever  ordered  so  to  do  by  the  board  of  health. 

1  Section  69.     The  walls  of  all  courts,   except  those  opening  on  a  waiu  of  rourts 

2  street,  unless  built  of  a  light  colored  brick  or  stone,  shall  be  thoroughly  e?c. ""  '""°'"  ' 

3  whitened  by  the  owner,  or  shall  be  painted  a  light  color  by  him,  and  i9'3,  7S6,  §  os. 

4  shall  so  be  maintained.    Such  whitening  or  paint  shall  be  renewed  when- 

5  ever  necessary  as  may  be  required  by  the  board  of  health. 

1  Section  70.     In  all  tenement  houses  the  board  of  health  may  re-  waiband 

2  quire  the  walls  and  ceilings  of  every  room  that  does  not  open  directly  ro'omf  to  be 

3  on  the  street  to  be  whitened  or  painted  with  white  paint  when  necessary  1*913,^786',  Tea. 

4  to  improve  the  lighting  of  such  room,  and  may  require  this  to  be  re- 

5  newed  as  often  as  may  be  necessary. 

1  Section  71.    No  wall  paper  shall  be  placed  upon  the  wall  or  ceiling  waii  paper. 

2  of  any  tenement  house  unless  the  wall  or  ceiling  has  been  thoroughly  ^^'^'  ^^'''  * 

3  cleaned. 
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Receptacles  SECTION  72.    The  owner  of  every  tenement  house  shall  provide  and  1 

for  ashes,  etc..  in  •      i  i  i  •    i  \         e  i  c\ 

to  be  provided,  maintain  therefor  suitable  covered  water  tight  receptacles  lor   ashes,  2 

rubbish,  garbage,  refuse  and  other  like  matter.  3 


prJwbHrf"  Section  73.     No  swine  shall  be  kept  in  a  tenement  house,  or  on  the 

1913,  786,  5  72.  gj^ijjg  lot  therewith.  No  horse,  cow,  calf,  sheep,  goat  or  fowl  shall  be 
kept  in  a  tenement  house  or  on  the  same  lot  therewith  within  twenty- 
five  feet  of  the  tenement  house.  No  tenement  house,  or  the  lot  upon 
which  it  is  situated,  shall  be  used  for  the  storage  or  handling  of  rags, 
nor  as  a  place  of  public  assemblage. 


Not  to  be  used       SECTION  74.     No  tenement  house,  and  no  part  thereof,  or  of  the  lot  1 

tor  storage  ot  iiniiip  I'r* 

combustible       upou  which  it  is  situatcd,  shall  be  used  as  a  place  of  storage,  keeping  2 

1913, 786',  §  73.  or  handling  of  any  article  dangerous  or  detrimental  to  life  or  health,  3 

nor  for  the  storage,  keeping  or  handling  of  feed,  hay,  straw,  e.xcelsior,  4 

cotton,  paper  stock,  feathers,  rags  or  other  easily  combustible  articles.  5 

Rt'bomn'""^         Section  75.     No  bakery  or  place  of  business  in  which  fat  is  boiled  1 

1913,  786,  §  74.  shall  be  maintained  in  anv  tenement  house.  2 


Other  danger- 
ous businesses. 
1913,  786,  §  75. 


Section  76.  There  shall  be  no  transom,  window  or  door  opening  1 
into  a  hall  from  any  part  of  a  tenement  house  where  paint,  oil,  spirituous  2 
liquors  or  drugs  are  stored  for  the  purpose  of  sale  or  otherwise.  3 


Janitor  or 
housekeeper. 
1913,  786,  §  76. 


Section  77.     In  any  tenement  house  in  which  the  owner  thereof  does  1 

not  reside,  there  shall  be  a  janitor,  housekeeper  or  other  responsible  2 

person  who  shall  have  charge  of  the  same  jf  the  board  of  health  shall  3 

so  require.  4 


Overcrowding. 
1913,  786,  §  77. 


Section  78.     If  a  room  in  a  tenement  house  is  overcrowded,  the  1 

board  of  health  may  order  the  number  of  persons  sleeping  or  living  in  2 

said  room  to  be  so  reduced  that  there  shall  not  be  less  than  four  hundred  3 

cubic  feet  of  air  to  each  adult,  and  three  hundred  cubic  feet  of  air  to  4 

each  child  under  twelve  occupying  the  room.  5 


Letting  of 
lodgings 
reguKated. 
1913,  786,  §  78. 


Section  79.     No  tenement  house  or  part  thereof,  shall  be  used  for  1 

the  letting  of  lodgings  unless  the  person  letting  the  same  shall  first  file  2 

a  notice  in  writing  of  the  proposed  letting  in  the  office  of  the  board  of  3 

health,  nor  shall  any  person  not  a  member  of  the  family  be  taken  to  4 

live  within  an  apartment  occupied  by  any  family  without  such  written  5 

notice.    The  owner  shall  see  that  this  section  is  at  all  times  complied  6 

with,  and  a  failure  so  to  comply  on  the  part  of  any  tenant,  after  due  7 

and  proper  notice  from  the  owner,  shall  be  deemed  sufficient  cause  for  8 

the  summary  eviction  of  such  tenant  and  the  cancellation  of  his  lease.  9 


Board  of 

health  may 

order  repairs, 

etc. 

1913,  786,  §  79. 


Section  SO.     Whenever  any  tenement  house  or  building,  structure,  1 

excavation,  business  pursuit,  matter  or  thing,  in  or  about  a  tenement  2 

house,  or  the  lot  on  which  it  is  situated,  or  the  plumbing,  sewerage,  3 

drainage,  light  or  ventilation  thereof,  is,  in  the  opinion  of  the  board  4 

of  health,  in  a  condition  or  in  effect  dangerous  or  detrimental  to  life  or  5 

health,  the  board  may  declare  that  the  same,  to  the  extent  which  it  may  6 

specify,  is  a  public  nuisance,  and  may  order  the  same  to  be  removed,  7 

abated,  suspended,  altered  or  otherwise  improved  or  purified,  as  the  8 

order  shall  specify.    The  board  may  also  order  or  cause  any  tenement  9 
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10  house  or  part  thereof,  or  any  excavation,  building,  structure,  sewer, 

11  plumbing,  pipe,  passage,  premises,  ground,  matter  or  thing,  in  or  about 

12  a  tenement  house,  or  the  lot  on  which  it  is  situated,  to  be  purified, 

13  cleansed,  disinfected,  removed,  altered,  repaired  or  improved.     If  any 

14  order  of  the  board  is  not  romi)lied  witii,  within  ten  days  after  the  service 

15  thereof,  or  within  such  longer  or  shorter  time  as  the  board  may  designate, 

16  then  such  order  may  be  executed  by  said  board  through  its  officers, 

17  agents,  employees  or  contractors. 

1  Section  SI.     Whenever  it  shall  be  certified  by  an  inspector  or  officer  infcHedand 

2  or  agent  of  the  board  of  health  that  a  tenement  house,  or  any  part  thereof,  hSuscs  to  be'^ 

3  is  infected  with  contagious  disease,  or  that  it  is  unfit  for  human  habita-  [gJa'T^ge  §  so 

4  tion,  or  dangerous  to  life  or  health  by  reason  of  want  of  repair,  or  of 

5  defects  in  the  drainage,  plumbing,  ventilation  or  the  construction  of  the 

6  same,  or  by  reason  of  the  existence  on  the  premises  of  a  nuisance  likely 

7  to  cause  sickness  among  the  occupants  of  said  house,  the  board  may 

8  issue  an  order  requiring  all  persons  therein  to  vacate  such  house,  or  part 

9  thereof,  within  not  less  than  twenty-four  hours  nor  more  than  ten  days, 

10  for  the  reasons  to  be  mentioned  in  said  order.    In  case  such  order  is  not 

11  complied  with  within  the  time  specified,  the  board  may  cause  said  tene- 

12  ment  house  or  part  thereof  to  be  vacated.    The  board,  whenever  it  is 

13  satisfied  that  the  danger  from  said  house  or  part  thereof  has  ceased  to 

14  exist,  or  that  it  is  fit  for  human  habitation,  may  revoke  said  order,  or 

15  may  extend  the  time  within  which  to  comply  with  the  same. 

1  Section  82.     The  owner  of  every  tenement  house  shall  keep  all  fire  Repair  of 

2  escapes  thereon  in  good  order  and  repair,  and  whenever  they  become  msTyseri  si. 

3  rusty  shall  ha\e  them  properly  painted  with  two  coats  of  paint.    No 

4  person  shall  at  any  time  place  any  encumbrance  of  any  kind  before  or 

5  upon  any  such  fire  escape. 

1  Section  83.     All  scuttles  and  bulkheads,  and  all  stairs  or  ladders  scutties,  buik- 

2  leading  thereto,  shall  be  easily  accessible  to  all  tenants  of  the  building,  be''e'i''siiy''"  '^ 

3  and  kept  free  from  encumbrance,  and  ready  for  use  at  all  times.    No  afufmeifefc. 

4  scuttle  or  bulkhead  door  shall  at  any  time  be  locked  with  a  key,  but  i^'^'  ''*^'  ^  ^-■ 

5  either  may  be  fastened  on  the  inside  by  movable  bolts  or  hooks. 

requirements  and  remedies. 

1  Section  84.     In  a  city  which  accepts  this  chapter,  or  has  accepted  b°iP^n"°^ 

2  corresponding  provisions  of  earlier  laws,  and  in  which  the  office  of  build-  i9i3. 786'.  §  83. 

3  ing  inspector  or  a  similar  office  does  not  exist,  the  mayor  shall  annually 

4  appoint  an  inspector  of  buildings. 

1  Section  85.     Before  the  construction  or  alteration  of  a  tenement  Permit  for 

2  house,  or  the  alteration  or  conversion  of  a  building  for  use  as  a  tenement  o?°aiteratioS. 

3  house,  is  begun,  and  before  the  construction  or  alteration  of  any  building  ^^'^'  ^*'''  ^  ^^• 

4  or  structure  on  the  same  lot  with  a  tenement  house,  the  owner  shall  sub- 

5  mit  to  the  building  inspector  a  detailed  statement  in  writing,  verified  by 

6  the  affidavit  of  the  person  making  the  same,  of  the  specifications  for  such 

7  tenement  house  or  building,  upon  blanks  or  forms  to  be  furnished  by 

8  such  inspector,  and  also  full  and  complete  copies  of  the  plans  of  the  work, 

9  together  with  a  plan  of  the  lot  on  which  the  same  is  or  is  to  be  situated, 
10  showing  the  location,  character  and  size  of  all  buildings  thereon,  and  the 
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exact  dimensions  of  said  lot  together  with  its  description  by  metes  and  11 
bounds.  The  said  statement  shall  give  in  full  the  name  and  residence,  12 
by  street  and  number,  of  the  owner  of  the  tenement  house  or  other  build-  13 
ing.  If  such  construction,  alteration  or  conversion  is  proposed  to  be  14 
made  by  any  other  person  than  the  owner  of  the  land  in  fee,  the  statement  15 
shall  contain  the  full  name  and  residence,  by  street  and  number,  not  16 
only  of  the  owner  of  the  land,  but  of  every  person  interested  in  the  tene-  17 
ment  house,  either  as  owner,  lessee  or  in  any  representative  capacity.  18 
The  affidavit  shall  allege  that  said  specifications  and  plans  are  true  and  19 
contain  a  correct  description  of  such  tenement  house  or  other  building,  20 
structure,  lot  and  proposed  work.  The  statements  and  affidavit  herein  21 
provided  for  may  be  made  by  the  owner,  or  by  the  person  who  proposes  22 
to  make  the  construction,  alteration  or  conversion,  or  by  his  agent.  23 
No  person  shall  be  recognized  as  the  agent  of  the  owner,  unless  he  shall  24 
file  with  the  building  inspector  a  written  instrument,  signed  by  the  25 
owner,  designating  him  as  such  agent.  Anj'  false  swearing  in  a  material  26 
point  in  any  such  affidavit  shall  be  deemed  perjury.  The  said  specifica-  27 
tions,  plans  and  statements  shall  be  filed  in  the  office  of  the  building  in-  28 
spector  and  shall  be  public  records,  and  no  such  specifications,  plans  or  29 
statements  shall  be  removed  from  the  said  office.  The  building  inspector  30 
shall  cause  all  such  plans  and  specifications  to  be  examined.  31 

If  such  plans  and  specifications  conform  to  the  provisions  of  law  they  32 
shall  be  approved  in  writing  by  the  building  inspector,  and  he  may  from  33 
time  to  time  approve  changes  in  any  plans  and  specifications,  provided  34 
that  the  plans  and  specifications  so  altered  are  in  conformity  with  law,  35 
but  the  building  inspector  shall  not  approve  any  plans  or  specifications  36 
or  any  changes  in  the  same  imtil  the  board  of  health  has  certified  that  37 
the  said  plans  and  specifications  conform  to  the  law  relative  to  light,  38 
ventilation  and  sanitation.  The  construction,  alteration  or  conversion  39 
of  such  tenement  house,  building  or  structure  or  any  part  thereof,  shall  40 
not  be  begun  until  the  filing  of  the  said  specifications,  plans  and  state-  41 
ments,  and  the  approval  thereof,  as  above  provided.  The  construction,  42 
alteration  or  con\-ersion  of  any  such  house,  building  or  structure,  shall  43 
be  in  accordance  with  the  said  approved  specifications  and  plans.  Any  44 
permit  or  approval  which  may  be  issued  by  the  building  inspector  but  45 
under  which  no  work  has  been  done  above  the  foundation  walls  within  46 
one  year  after  the  issuance  of  the  permit  or  approval,  shall  expire  by  47 
limitation.  Said  inspector  may  revoke  or  cancel  any  permit  or  approval  48 
in  case  of  any  failure  or  neglect  to  comply  with  any  provision  of  this  49 
chapter,  or  in  case  any  false  statement  or  representation  was  made  in  50 
any  specifications,  plans  or  statements  submitted  or  filed  for  such  permit  51 
or  approval.  52 


Building  not 
to  be  occupied 
until  after 
approval,  etc. 
1913,  786,  §  85. 


Section  86.     No  building  thereafter  constructed  as  or  altered  into  a  1 

tenement  house  shall  be  occupied  in  whole  or  in  part  for  human  habitation  2 

until  the  building  conforms  in  all  respects  to  the  requirements  of  law.  3 

Upon  notice  of  the  completion  of  the  construction,  alteration  or  conver-  4 

sion  of  a  tenement  house,  the  building  inspector  and  the  board  of  health  5 

shall  inspect  the  building  forthwith  and  it  shall  not  be  occupied  as  a  place  6 

of  habitation  unless  it  conforms  to  the  requirements  of  this  chapter.  7 


of°^?ovi"i'ons  Section  87.     Any  court  having  jurisdiction  in  equity,  or  any  justice     1 

igiTvscl'Tse.  thereof  may  upon  the  application  of  the  city  solicitor,  building  inspector    2 

or  the  board  of  health  of  anv  citv,  restrain  the  construction,  alteration,    3 
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4  repair,  maintenance,  use,  or  occupation  of  a  building  or  other  structure 

5  in  violation  of  this  chapter  and  order  its  removal  or  abatement  as  a 
G  nuisance,  and  compel  compliance  with  any  provision  of  this  chapter. 

1  Section  88.     A  building  or  other  structure  which  is  erected,  altered,  frectljdfctr 

2  maintained  or  used  in  violation  of  this  chapter  shall  be  deemed  a  com-  '?  ""J^''""  °' 

3  mon  nuisance  without  other  proof  thereof  than  proof  of  such  unlawful  be  deemed  a 

4  construction,  maintenance  or  use,  and  the  board  of  health  may,  if  such  san"?l°e'tc°"'' 

5  violation  is  of  any  section  of  this  chapter  relative  to  light,  ventilation  or  ^^'•'' ^**®'  »^^- 

6  sanitation,  and  the  building  inspector  may,  if  said  violation  is  of  any 

7  other  provision  of  this  chapter,  order  the  owner  of  said  premises  at  his 

8  own  expense  to  abate  or  remove  said  nuisance  within  twenty-four  hours, 

9  or  within  such  further  time  as  said  board  of  health  or  said  building  in- 

10  spector,  as  the  case  may  be,  considers  reasonable,  after  notice  to  be  served 

11  in  the  manner  provided  in  section  ninety-five,  and  if  the  owner  or  occu- 

12  pant  fails  to  comply  with  such  order,  the  board  may  abate  or  remove  the 

13  nuisance,  and  all  expenses  incurred  thereby  shall  be  paid  by  the  person 

14  who  caused  or  permitted  the  same. 

1  Section  89.     Whoever  violates  any  provision  of  this  chapter  shall  fgfg'ygl-  jgg 

2  be  punished  by  a  fine  of  not  less  than  ten  dollars.     Any  person  who 

3  violates  any  provision  of  this  chapter,  after  he  has  been  served  with 

4  a  notice  or  order  as  provided  by  section  ninety-five,  or  who  fails  to  comply 

5  with  such  notice  or  order  within  ten  days  after  such  service,  or  continues 

6  to  violate  any  provision  or  requirement  of  this  chapter  in  the  respect 

7  named  in  such  notice  or  order,  shall  in  addition  be  punished  by  a  fine  of 

8  not  less  than  five  nor  more  than  twenty  dollars  for  each  day  after  the 

9  first  day  during  which  the  violation  continues. 

1  Section  90.     Any  person,  the  value  of  whose  property  may  be  affected  i^'Jl^''"-'°°  °' 

2  by  any  action  of  the  board  of  health  or  of  the  building  inspector,  may  "^""r'-  „ 

3  have  the  action  of  said  board  or  inspector  reviewed  by  the  superior  court 

4  by  any  appropriate  process;    provided,  that  proceedings  are  instituted 

5  within  twenty  days  after  such  action. 

1  Section  91.     Any  person  having  any  duty  to  perform  under  this  Right  of 

2  chapter  in  regard  to  any  building  or  premises  ma\',  if  it  be  necessary  for  1913*  yge,  5  90. 

3  the  performance  of  such  duty,  enter  the  same. 

1  Section  92.     Ever\-  fine  imposed  by  judgment  under  section  eighty-  Liens. 

2  nine  of  this  chapter  or  section  fifty-four  of  chapter  one  hundred  and  ''*'^'  ^*^'  '  ^^' 

3  forty-five  upon  a  tenement  house  owner  shall  be  a  lien  upon  the  house 

4  in  relation  to  which  the  fine  is  imposed  from  the  time  of  the  filing  of  a 

5  certified  copy  of  the  judgment  in  the  office  of  the  register  of  deeds  for 

6  the  county  or  district  where  the  tenement  house  is  situated,  subject  only 

7  to  taxes,  assessments  and  water  rates  and  other  existing  lawful  cncum- 

8  brances,  and  the  board  of  health  and  the  building  inspector,  upon  the 

9  entry  of  said  judgment,  shall  forthwith  file  the  copy  as  aforesaid,  and 

10  the  copy,  upon  such  filing,  shall  forthwith  be  properly  indexed  by  the 

11  register  of  deeds. 

1  Section  93.     In  any  action  or  proceeding  instituted  by  the  oflicer  Notireof 

2  or  department  charged  with  the  enforcement  of  this  chapter,  the  plain-  arlionTo  bl 

3  tiff  or  petitioner  may  file  in  the  office  of  the  register  of  deeds  for  the  ml',  y'le,  5  92. 


1806 


TENEMENT   HOUSES  IN   CITIES. 


[Chap.  144. 


county  or  district  where  the  property  affected  by  such  action  or  proceed-  4 

ing  is  situated,  a  notice  of  the  pendency  of  the  action  or  proceeding.    The  5 

register  of  deeds  with  whom  the  notice  is  filed  shall  record  it,  and  shall  6 

index  it  under  the  name  of  each  person  against  whom  said  proceeding  is  7 

instituted.    Any  such  notice  may  be  vacated  by  the   order  of  a  justice  8 

of  the  court  in  which  the  action  or  proceeding  was  instituted  or  is  pend-  9 

ing.    The  register  of  deeds  of  the  county  or  district  where  the  notice  is  10 

filed  is  hereby  directed  to  mark  the  notice  and  any  record  or  docket  11 

thereof  as  cancelled  of  record,  upon  the  presentation  and  filing  of  a  cer-  12 

tified  copy  of  such  order.  13 


Owner's  name, 
etc.,  to  be 
registered. 
1913,  786,  5  93. 


Section  94.  Every  owner  of  a  tenement  house  and  every  lessee  of  1 
the  whole  house,  or  other  person  having  control  of  a  tenement  house,  2 
shall  file  with  the  board  of  health  a  notice  containing  his  name  and  3 
address,  and  also  a  description  of  the  property,  by  street  and  number  or  4 
otherwise,  as  the  case  may  be,  in  such  manner  as  will  enable  the  said  5 
board  easily  to  find  the  same;  and  also  the  number  of  rooms  in  each  6 
apartment,  and  the  number  of  families  occupying  the  apartments.  7 

When  the  owner  or  agent  is  not  a  resident  of  the  city  the  notice  shall  8 
contain  the  name  and  address  of  some  agent  residing  within  the  city  9 
for  the  purpose  of  receiving  service  of  process,  and  notice  to  and  service  10 
of  process  upon  such  agent  shall  bind  the  principal.  Blanks  for  the  11 
said  registration  shall  be  provided  by  the  board  of  health.  12 


Service  of 
notices,  etc. 
1913,  786,  §  94. 


Section  95.    Unless  otherwise  provided  in  this  chapter,  every  notice  1 

or  order  in  relation  to  a  tenement  house  shall  be  served  ten  days  before  2 

the  time  for  doing  the  thing  in  relation  to  which  it  is  issued.    The  service  3 

of  a  notice  or  order  as  aforesaid  shall  be  made  by  the  delivery  of  an  at-  4 

tested  copy  in  hand  to  the  owner  or  his  agent,  or  by  leaving  an  attested  5 

copy  at  the  last  or  usual  place  of  abode  of  the  owner  or  agent,  or,  if  the  6 

owner  is  a  non-resident  and  has  no  agent  duly  appointed,  it  shall  be  7 

placed  in  a  conspicuous  place  in  said  tenement  house  and  a  copy  thereof  8 

mailed  by  a  registered  letter,  on  the  same  day  on  which  it  is  posted,  to  9 

the  owner  or  his  agent  at  his  residence.  10 


proc'is"'  Section  96.    In  any  action  brought  by  any  city  official  in  relation  1 

1913, 786,  §  95.  iq  a  tenement  house  for  injunction,  vacating  of  the  premises  or  other  2 

abatement  of  nuisance,  or  to  establish  a  lien  thereon,  service  of  process  3 

shall  be  in  the  manner  provided  in  the  preceding  section,  except  that  4 

the  service  of  process  shall  be  made  only  by  a  sheriff  or  one  of  his  depu-  5 

ties  or  by  a  constable.  6 

^^5'*!?^°*"^        Section  97.     The  names  and  addresses   filed    in   accordance  with  1 

ana  addresses  ,  ,  iii,ipi,i.  i  n 

to  be  indexed,    scctiou  niuety-four  shall  be  indexed  by  the  board  of  health  in  such  a  2 

1913, 786,  §  96.  manner  that  all  those  filed  in  relation  to  each  tenement  house  shall  be  3 

together,  and  readily  ascertainable.    The  board  of  health  shall  provide  4 

the  necessary  books  and  clerical  assistance  for  that  purpose,  and  the  5 

expense  thereof  shall  be  paid  by  the  city.    Said  indexes  shall  be  public  6 

records,  open  to  public  inspection  during  business  hours.  7 


m'3  *786, 5  97.      Section  98.    Upon  acceptance  of  this  chapter  by  any  city  all  ordi-    1 
nances  of  such  city  inconsistent  herewith  shall  be  annulled.  2 
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GENERAL  PROVISIONS. 


1  Section  1.    This  chapter  shall  apply  to  all  towns  which  accept  it  or  AppUcationof 

2  have  accepted  corresponding  provisions  of  earlier  laws  by  vote  of  the  1912, 635,  §  94. 

3  town  at  a  town  meeting. 


1  Section  2.    The  following  words  used  in  this  chapter  shall  have  the  Definitions.  ^ 

2  following  meanings: 


1912,  635.  § : 
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"Acceptance  of  this  chapter"  shall  include  the  acceptance  of  corre-  3 
sponding  provisions  of  earlier  laws.  4 

"Basement",  a  story  partly  but  not  more  than  one  half  below  the  5 
level  of  the  adjacent  ground.  6 

"Cellar",  a  story  more  than  one  half  below  the  level  of  the  adjacent  7 
ground.  8 

"Corner  lot",  a  lot  situated  at  the  junction  of  two  streets,  each  not  9 
less  than  twenty  feet  in  width.  Any  part  of  the  width  of  such  lot  dis-  10 
tant  more  than  seventy  feet  from  such  junction  shall  not  be  regarded  as  11 
part  of  a  corner  lot,  but  shall  be  subject  to  the  provisions  of  this  chapter  12 
respecting  interior  lots.  13 

"Court",  an  open  unoccupied  space,  other  than  a  yard,  on  the  same  14 
lot  with  the  tenement  house.  A  court  not  extending  to  the  street  or  15 
yard  is  an  "inner  court".  A  court  extending  to  the  street  or  yard  is  an  16 
"outer  court".  17 

"Existing",  existing  at  the  time  of  the  acceptance  of  this  chapter  18 
or  corresponding  provisions  of  earlier  laws.  19 

"Fireproof  tenement  house",  one  constructed  of  fireproof  material  20 
throughout,  with  floors  built  of  iron,  steel  or  re-enforced  concrete  beams,  21 
filled  in  between  with  terra  cotta  or  other  masonry  arches  or  with  con-  22 
Crete  or  re-enforced  concrete  slabs;  wood  may  be  used  only  for  under  23 
and  upper  floors,  windows  and  door  frames,  sashes,  doors,  interior  finish,  24 
hand  rails  for  stairs,  necessary  sleepers  bedded  in  the  cement,  and  for  25 
isolated  furrings  bedded  in  mortar.  There  shall  be  no  air  space  between  26 
the  top  of  any  floor  arches  and  the  floor  boarding.  27 

"Front"  of  a  lot,  that  boundary  line  which  borders  on  the  street.  28 
In  the  case  of  a  corner  lot,  the  owner  may  elect  by  statement  on  his  plans  29 
either  street  boundary  line  as  the  front.  30 

"Half  story",  any  story  included  in  the  roof  of  which  the  floor  area  31 
of  the  rooms  is  not  more  than  seventy-five  per  cent  of  the  area  of  the  32 
ground  floor.  33 

"Height"  of  a  tenement' house,  the  perpendicular  distance  measured  34 
in  a  straight  line  from  the  curb  level,  or  from  the  finished  grade  line  of  35 
the  lot,  where  such  grade  is  higher  than  the  curb,  to  the  highest  point  36 
of  the  roof  beams  in  the  case  of  flat  roofs,  and  to  the  average  of  the  height  37 
of  the  gable  in  the  case  of  pitched  roofs,  the  measurements  in  all  cases  to  38 
be  taken  through  the  centre  of  the  facade  of  the  house.  Where  a  building  39 
is  on  a  corner  lot  and  there  is  more  than  one  grade  or  level,  the  measure-  40 
ments  shall  be  taken  through  the  centre  of  the  facade  on  the  street  having  41 
the  lowest  elevation.  42 

"Interior  lot",  any  lot  other  than  a  corner  lot.  43 

"Lodging  house"  or  "boarding  house",  any  house  or  building,  or  part  44 
thereof,  in  which  six  or  more  persons  are  harbored,  received  or  lodged  for  45 
hire,  or  any  building,  or  part  thereof,  which  is  used  as  a  sleeping  place  46 
or  lodging  for  six  or  more  persons  not  members  of  the  family  residing  47 
therein.  48 

"Nuisance"  includes  all  public  nuisances  as  known  at  common  law  49 
or  in  equity  jurisprudence;  and  furthermore  whatever  is  dangerous  to  50 
human  life  or  detrimental  to  health,  whatever  building  or  erection,  or  51 
part  or  cellar  thereof,  is  overcrowded  with  occupants  or  is  not  provided  52 
with  adequate  ingress  and  egress  to  and  from  the  same,  or  the  apart-  53 
ments  thereof,  or  is  not  sufficiently  supported,  ventilated,  sewered,  54 
drained,  cleaned  or  lighted,  in  reference  to  their  or  its  intended  or  actual  55 
use,  and  whatever  renders  the  air  or  human  food  or  drink  unwholesome,  56 
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57  are  also  severally  in  contcniplatioii  of  this  chapter,  nuisances;    and  all 

58  such  nuisances  are  hereby  declared  unlawful. 

59  "Occupied  spaces".     Outside  stairways,  fire  escapes,  porches,  plat- 

60  forms  and  other  projections  shall  he  considered  as  part  of  the  building 

61  and  not  as  part  of  the  yard  or  courts  or  unoccupied  area. 

62  "  Public  hall ",  a  hall,  corridor  or  passageway  not  within  an  apartment. 

63  "Rear"  of  a  lot,  the  side  opposite  to  the  front.    In  the  case  of  a 

64  triangular  or  gore  lot  the  rear  shall  be  the  side  not  bordering  on  the 
6.5  street. 

66  "Stair  hall",  the  stairs,  stair  landings  and  those  parts  of  the  public 

67  halls  through  which  it  is  necessary  to  pass  in  going  from  the  entrance 

68  floor  to  the  roof. 

69  "Street",  any  right  of  way  dedicated  to  public  use,  any  public  alley, 

70  railroad  right  of  way,  cemetery  or  public  park,  twenty  feet  or  more  in 

71  width. 

72  "Tenement  house",  any  house  or  building,  or  part  thereof,  which  is 

73  rented,  leased,  let  or  hired  out  to  be  occupied,  or  is  occupied  or  is  in- 

74  tended,  arranged  or  designed  to  be  occupied  as  the  home  or  residence  of 

75  more  than  two  families  (a  family  may  consist  of  one  or  more  persons) 

76  living  independently  of  each  other  and  having  a  common  right  in  the 

77  halls,  stairways,  yard,  cellar,  sinks,  water  closets  or  privies,  or  any  of 

78  them,  and  includes  lodging  and  boarding  houses,  apartment  houses,  and 

79  flat  houses.     Dwelling  houses  built  in  continuous  rows  of  more  than 

80  two  houses  occupied  or  intended,  arranged  or  designed  to  be  occupied 

81  as  the  home  or  residence  of  one  family  or  more  having  a  common  right 

82  in  or  using  in  common  the  halls,  stairways,  yards,  cellars,  sinks,  water 

83  closets  or  privies,  or  any  of  them,  shall  be  deemed  to  be  tenement  houses 

84  and  shall  be  subject  to  all  the  provisions  of  this  chapter. 

85  "Thereafter",  after  the  acceptance  of  this  chapter  or  corresponding 

86  provisions  of  earlier  laws. 

87  "Wooden  building",  a  building  of  which  the  exterior  walls  or  a  part 

88  thereof  are  wood. 

89  "Yard",  an  open  unoccupied  space  in  the  same  lot  with  a  tenement 

90  house  between  the  extreme  rear  line  of  the  house  and  the  extreme  rear 

91  line  of  the  lot.    An  open  unoccupied  space  between  the  front  line  of  the 

92  house  and  the  front  line  of  the  lot  is  a  "  front  yard  ".    A  "  side  yard  "  shall 

93  be  deemed  an  outer  court  on  the  lot  line. 

94  Words  used  in  the  present  tense  include  the  future;    words  in  the 

95  masculine  gender  include  the  feminine  and  neuter;    the  word  "shall" 

96  is  always  mandatory,  and  denotes  that  the  house  shall  be  maintained  in 

97  all  respects  according  to  the  mandate  as  long  as  it  continues  to  be  a 

98  tenement  house;  wherever  the  words  "by-laws",  "regulations",  "build- 

99  ing  inspector"  or  "board  of  health"  occur  in  this  chapter  they  shall  be 

100  construed  as  if  followed  by  the  words  "of  the  town  in  which  the  tene- 

101  ment  house  is  situated";    wherever  the  words  "is  occupied"  are  used 

102  in  this  chapter  applying  to  any  building  they  shall  be  construed  as  if 

103  followed  by  the  words  "or  is  intended,  arranged  or   designed  to  be 

104  occupied". 


1  Section  3.     Unless  otherwise  speciiicallv  provided  therein,  sections  Application  of 

/-.  1  .             •        •       1       ■             1      n             1             T  '                                 i    1                             ^     \  certain  sections. 

2  ten  to  thirty-six,  mclusive,  shall  apply  only  to  tenement  houses  erected  1912, 633. 

3  after  the  acceptance  of  this  chapter,  and  sections  thirty-seven  to  forty-  23.  31.' 33,'  34, 

4  one,  mclusive,  only  to  tenement  houses  erected  prior  to  such  accept-  49,  s^^'sf'  *"' 

5  ance. 
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Certain  provi- 
sions as  to  tene- 
ment hoiises 
in  cities 
applicable. 
1912.  635,  §§  4, 
14,  29,   30,  32, 
35,   36,    41,   43, 
44,    46-48.    51, 
53,    58,    61-64, 
66,    68-72,    74- 
78. 


Section  4.  The  pro\isions  of  sections  nine,  fourteen,  twenty-eigiit, 
twenty-nine,  thirty-one,  thirty-four,  thirty-five,  forty-five,  forty-eight, 
forty-nine,  fifty-one  to  fifty-three,  inclusive,  fifty-six,  fift>-eight,  sixty- 
three,  sixty-five  to  sixty-eight,  inclusive,  except  the  provision  in  section 
sixty-seven  as  to  the  freezing  or  bursting  of  pipes,  seventy,  seventy-two 
to  seventy-six,  inclusive,  seventy-eight  and  eighty  to  eighty-three,  in- 
clusive, of  chapter  one  hundred  and  forty-four  shall  apply  to  tenement 
houses  in  towns,  but  unless  otherwise  specifically  provided  therein  the 
provisions  of  the  first  ten  of  said  sections  shall  apply  only  to  tenement  _ 
houses  erected  after  acceptance  of  this  chapter  and  the  provisions  of  said  10 
sections  fifty-one,  fifty-two,  fifty-three,  fifty-eight  and  sLxty-three  only  11 
to  tenement  houses  erected  prior  to  such  acceptance.  12 


Law  not  to 
be  modified. 
1912,  635,  5  5. 


Sewer  connec- 
tion and  water 
supply. 
1912,  635,  §  6. 
1914,792.  §  1. 
1919,  350.  §  96 


Section  5.  The  provisions  of  this  chapter  shall  be  held  to  be  the 
minimum  requirements  adopted  for  the  protection  of  the  health  and 
safety  of  the  community.  Nothing  in  this  chapter  shaJl  be  construed  as 
prohibiting  any  town  from  enacting  from  time  to  time  by-laws  imposing 
further  restrictions,  but  no  regulation  or  ruling  of  any  town-  authority 
shall  repeal,  amend  or  dispense  with  any  provision  of  this  chapter. 

Section  6.  The  provisions  of  this  chapter  with  reference  to  sewer 
connection  and  water  supply  shall  be  deemed  to  apply  only  where  con- 
nection with  a  public  sewer  and  with  public  water  mains  is  or  becomes 
practicable.  The  questions  of  the  practicability  of  such  sewer  and  water 
connections  shall  be  decided  by  the  local  board  of  health,  or  by  the 
department  of  public  health  upon  request  of  the  local  board. 


Powers  of 
department  of 
public  health. 
1912.  635.  §  7. 
1914.  792.  §  1. 
1919.  350.  §  96. 


Section  7.    The  department  of  public  health  may  examine  into  the  1 

enforcement  of  the  laws  relating  to  tenement  houses  in  any  town.    When-  2 

ever  required  by  the  governor,  it  shall  make  such  an  examination  and  3 

shall  report  the  result  thereof  to  the  governor  within  the  time  prescribed  4 

bv  him  therefor.  5 


Section  8.     In  tenement  houses  erected  prior  to  the  acceptance  of     1 
this  chapter  by  a  town  all  improvements  specifically  required  thereby     2 


Improvements 
to  be  made 
within  one 

acceptance.       shall  bc  made  within  one  year  thereafter,  or  at  such  earlier  time  as  may    3 
be  fixed  bv  the  board  of  health.  4 


ven'ed°OT  '^°"'        Section  9.     A  building  not  a  tenement  house,  if  converted  or  altered  1 

igiTeso    3    *°  ^""^'^  "^^  ^^^^^  *^^  acceptance  of  this  chapter,  shall  thereupon  become  2 

subject  to  all  the  provisions  thereof  affecting  tenement  houses  erected  3 

thereafter.  4 


Percentage  of 
lot  occupied. 
1912,  635,  §  9. 


NEW   BUILDINGS.      LIGHT  AND   VENTIL.\TION. 

Section  10.  No  tenement  house  shall  occupy  either  alone  or  with 
other  buildings  more  than  sixty-five  per  cent  of  a  corner  lot,  nor  more 
than  fifty  per  cent  of  any  other  lot;  the  measurements  shall  be  taken 
at  the  ground  level.  No  measurements  of  lot  area  shall  include  any  part 
of  any  street  or  alley. 


^de^btfine"""        Section  11.     No    uon-fireproof   tenement   house    shall    be    erected,     1 

1912. 635, 5 10.  enlarged,  or  placed  with  the  side  walls  nearer  than  ten  feet  to  the  line  of    2 

any  adjoining  lot,  or  with  any  wall  nearer  than  twenty  feet  to  the  wall    3 
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4  of  any  other  building.     No  lot  upon  which  stands  a  tenement  house 

5  erected  before  or  after  the  acceptance  of  this  chapter  shall  be  changed 
fi  in  size  to  bring  the  side  walls  of  said  house  nearer  than  ten  feet  to  the 

7  lines  of  any  adjoining  lot  or  any  wall  of  said  house  nearer  than  twenty 

8  feet  to  the  wall  of  any  other  building. 

1  Section  12.     No  tenement  house  shall  exceed  in  height  the  width  of  {97?''^35  =  j, 

2  the  widest  street  upon  which  it  stands,  unless  such  house  be  set  back 
.3  from  the  street  a  distance  at  least  ecjual  to  the  excess  of  such  height  over 

4  the  width  of  such  street,  nor  shall  it  in  any  case  exceed  four  stories  in 

5  height. 

1  Section  13.     Behind  everv  tenement  house  there  shall  be  a  vard  T.fJ.^-.o-  , ,, 

.'  .  *  lyij,  Olio,  3  12. 

2  extending  across  the  entire  width  of  the  lot  and  at  every  point  open  from 

3  the  ground  to  the  sky  unobstructed.     Every  part  of  the  yard  shall  be 

4  directly  accessible  from  every  other  part  thereof.    The  depth  of  the  yard 

5  shall  be  measured  from  the  extreme  rear  of  the  house  to  the  rear  line  of 

6  the  lot.    If  the  tenement  house  is  three  stories  or  less  in  height  the  depth 

7  of  the  yard,  in  the  case  of  interior  lots,  shall  be  at  least  twenty-five  feet, 

8  and  the  depth  of  the  yard  in  the  rear  of  corner  lots  shall  be  at  least  fifteen 

9  feet.    If  the  tenement  house  exceeds  three  stories  in  height,  the  depths 

10  above  prescribed  in  each  case  shall  be  increased  five  feet  for  each  story 

11  above  three. 

1  Section  14.     The  sizes  of  all  courts  shall  be  proportionate  to  the  Courta. 

2  height  of  the  building.     No  court  shall  be  less  in  any  part  than  the 

3  minimum  sizes  prescribed  in  this  section.     The  minimum  width  of  a 

4  court  for  a  two  story  building  shall  be  ten  feet,  and  the  width  shall 

5  increase  two  feet  for  each  additional  story.    The  length  of  an  inner  court 

6  shall  never  be  less  than  twice  the  minimum  width  prescribed  by  this 

7  section.    The  length  of  an  outer  court  shall  never  be  greater  than  twice 

8  its  minimum  width,  but  this  limitation  of  length  shall  not  apply  to  an 

9  outer  court  on  the  lot  line  extending  from  yard  or  street  to  yard. 

1  Section  15.    Every  inner  court  shall  be  provided  with  two  or  more  Air  intakes. 

2  horizontal  air  intakes  at  the  bottom.    One  such  intake  shall  always  com- 

3  municate  directly  with  the  street,  and  one  with  the  yard,  and  each  shall 

4  consist  of  a  fireproof  passageway  not  less  than  three  feet  wide  and  seven 

5  feet  high  which  shall  be  left  open,  or  be  provided  with  an  openwork  gate 

6  at  each  end,  and  the  gate  shall  not  be  covered  in  any  way  either  by  glass 

7  or  any  other  material. 

1  Section  16.     Nothing  in  the  foregoing  sections  concerning  courts  Angles  in 

2  shall  be  construed  as  preventing  windows  at  the  angles  of  said  courts;  1912,635,  §  16. 

3  provided,  that  the  running  length  of  the  wall  containing  such  windows 

4  does  not  exceed  six  feet. 

1  Section  17.    If  any  building  is  thereafter  placed  on  the  same  lot  with  Buildings  on 

2  a  tenement  house,  whenever  erected,  or  a  tenement  house  erected  upon  t^wment" 

3  any  lot  upon  which  there  is  already  another  building,  it  shall  comply  191^^635, 5 17. 

4  with  the  provisions  of  this  chapter  and  section  eighteen  of  chapter  one 

5  hundred  and  forty-four,  except  that  no  rear  building  shall  diminish  the 

6  minimum  size  of  courts  or  yards  as  hereinbefore  prescribed. 
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Mrret"^*'  °°          Section  18.    Every  tenement  house  shall  have  an  unobstructed  front-  1 

1912,  635,  §  18.  agg  upon  a  street  not  less  than  twenty  feet  wide.    No  tenement  house  2 

and  no  other  building  shall  thereafter  be  erected,  enlarged  or  placed  on  3 

the  same  lot  with  a  tenement  house  in  such  manner  that  any  tenement  4 

house  shall  be  left  without  an  unobstructed  frontage  upon  a  street  not  5 

less  than  twenty  feet  wide.  6 


Lighting. 
1912,  635,  5  19. 


Section  19.  Every  room,  including  water  closet  compartments  and 
bathrooms,  shall  have  at  least  one  window  opening  directly  upon  the 
street  or  upon  a  yard  or  court  of  the  dimensions  specified  in  sections 
thirteen  and  fourteen,  and  the  window  shall  be  so  located  as  properly 
to  light  all  parts  of  the  room. 


Windows. 
1912,  635,  §  20. 


Section  20.    The  total  window  area  in  each  room,  including  water  1 

closet  compartments  and  bathrooms,  shall  be  at  least  one  seventh  of  the  2 

superficial  area  of  the  room,  and  the  top  of  at  least  one  window  shall  .3 

be  not  more  than  eight  inches  below  the  ceiling,  and  the  upper  half  of  4 

it  shall  be  made  so  as  to  open  the  full  width.    At  least  one  such  window  .5 

in  rooms  other  than  bathrooms  or  water  closets  shall  be  not  less  than  6 

twelve  square  feet  in  area  between  the  stop  beads;   and  in  water  closet  7 

compartments  and  bathrooms  at  least  one  such  window  shall  be  not  less  8 

than  six  square  feet  in  area  between  the  stop  beads.  9 


size  of  roomB. 
1912,  635,  §  21. 


Section  21.  There  shall  be  in  each  apartment  at  least  one  room 
containing  not  less  than  one  hundred  and  fifty  square  feet  of  floor  area. 
All  rooms  shall  be  in  every  part  not  less  than  nine  feet  from  the  finished 
floor  to  the  finished  ceiling,  except  that  an  attic  room  need  be  nine  feet 
high  in  but  one  half  of  its  area. 


Alcoves,  etc. 
1912,  635,  §  22. 


Section  22.    An  alcove  in  any  room  shall  be  lighted  and  ventilated  1 

separately,  as  provided  for  rooms  in  the  foregoing  sections,  and  shall  2 

not  be  less  than  one  hundred  square  feet  in  area.    No  part  of  any  room  3 

shall  be  enclosed  or  subdivided  at  any  time,  wholly  or  in  part,  by  a  cur-  4 

tain,  portiere,  fixed  or  movable  partition  or  other  contrivance  or  device,  5 

unless  the  part  of  the  room  so  enclosed  or  subdivided  shall  contain  a  sepa-  6 

rate  window  as  herein  required  and  shall  have  a  floor  area  of  not  less  than  7 

one  hundred  square  feet.  8 


i9i2!°6¥5,' §'23'  Section  23.  There  shall  be  adequate  chimneys  running  through 
every  floor  with  an  open  fireplace  or  grate  or  place  for  a  stove,  for  every 
apartment,  properly  connected  with  one  of  the  chimneys. 


Privacy. 
1912,  635,  §  24 


Section  24.  In  each  apartment  access  to  every  living  room  and  bed- 
room, and  to  at  least  one  water  closet  compartment  shall  be  had  without 
passing  through  a  bedroom  or  bathroom. 


Public  halls. 
1912,  635,  §  25. 


Section  25.  Every  public  hall  shall  have  at  each  story  at  least  one 
window  opening  directly  upon  the  street  or  upon  a  yard  or  court  of  the 
dimensions  specified  in  sections  thirteen  and  fourteen.  Such  window 
shall  be  at  the  end  of  said  hall  with  the  plane  of  the  window  at  right 
angles  to  the  hall's  axis.  Any  part  of  a  public  hall  which  is  in  any  way 
shut  off  from  any  other  part  of  the  hall  shall  be  deemed  a  separate  hall 
within  the  meaning  of  this  section. 
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1  Section  26.     One  at  least  of  the  windows  provided  to  light  each  size  of  win- 

2  public  hall  or  part  thereof  shall  be  at  least  two  feet  six  inches  wide  and  pSbfi"haiis. 

3  five  feet  high,  measured  between  stop  beads,  and  the  top  of  the  window  '^'^'  *''^'  '  ^^' 

4  shall  be  not  more  than  eight  inches  below  the  ceiling.    There  shall  be 

5  in  the  roof,  directly  over  each  stair  well,  a  ridge  ventilator  having  a 

6  minimum  opening  of  forty  scjuare  inches  and  with  movable  louvres. 

1  Section  27.     There  shall  be  provided  for  each   story  at  least  one  size  of  win- 

2  window  to  light  and  ventilate  each  stair  hall  which  siiall  be  at  least  hails.  """""^ 

3  two  feet  six  inches  wide  and  five  feet  high  measured  between  the  stop  ''■*'"'  ""^^  ^  ^^ 

4  beads.     A  sash  door  shall  be  deemed  the  equivalent  of  the  window 

5  specified  in  this  section  and  the  two  foregoing  sections,  provided  that 

6  each  door  contains  the  amount  of  glazed  surface  prescribed  for  such 

7  windows. 

S.AJNITATION. 

1  Section  28.     No  room  in  the  basement  or  cellar  shall  be  constructed,  Basements  or 

,  .  .  •     1  p        1  •     •  cellars  not  to  be 

2  altered,  converted  or  occupied  tor  hvmg  purposes.  used  for  living 

1912.  635.  §  28.  P"'P°»'^- 

1  Section  29.     All  courts,  areas  and  yards  shall  be  properly  graded  Courts,  yards, 

2  and  drained;   and  when  necessary  in  order  to  keep  such. premises  in  a  drained, etr. 

3  sanitary  condition  such  courts,  areas  or  yards,  or  such  part  thereof  as 

4  the  board  of  health  shall  order,  shall  be  properly  concreted. 

1  Section  30.     In  every  tenement  house  there  shall  be  within  each  water  dosets. 

2  apartment  a  separate  water  closet,  located  in  a  bathroom  or  in  a  sepa-  ^''"'  ^^^'  ^  ^^' 

3  rate  compartment.     Each  such  water  closet  shall  be  completely  sepa- 

4  rated  from  every  other  water  closet.     Said  compartment  shall  be  not 

5  less  than  three  feet  wide,  and  shall  be  enclosed  with  plastered  partitions 

6  which  shall  extend  to  the  ceiling.     Every  such  compartment  shall  have 

7  a  window  opening  directly  upon  the  street  or  upon  a  yard  or  court  of 

8  the  minimum  size  prescribed  by  this  chapter.    Every  water  closet  com- 

9  partment  thereafter  placed  in  any  tenement  house  whenever  erected 

10  shall  be  provided  with  proper  means  of  lighting  the  same  at  night,  and 

11  floors  beneath  the  water  closet  shall  be  waterproofed  as  provided  in  sec- 

12  tion  thirty-two  of  chapter  one  hundred  and  forty-four.     No  drip  trays 

13  shall  be  permitted.    No  water  closet  fixtures  shall  be  enclosed  with  any 

14  woodwork.    No  water  closet  shall  be  placed  in  the  cellar 

1  Section  31.     No  plumbing  fixtures  shall  be  enclosed  with  woodwork.  Plumbing. 

2  All  plumbing  pipes  shall  be  exposed  except  as  otherwise  permitted  by  '®^^'  ®^'''  ^  ^^ 

3  the  board  of  health.     Wherever  plumbing  or  other  pipes  pass  through 

4  floors  or  partitions  the  openings  around  such  pipes  shall  be  sealed  or 

5  made  air  tight  with  plaster  or  other  incombustible  materials,  so  as  to 

6  prevent  the  passage  of  air  or  the  spread  of  fire  from  one  floor  to  another 

7  or  from  room  to  room.     All  plumbing  work  shall  be  sanitary  in  every 

8  particular  and,  except  as  otherwise  specified  in  this  chapter,  shall  be 

9  in  accordance  with  the  local  plumbing  regulations.    Pan  and  long  hopper 
10  closets  shall  not  be  used. 

1  Section  32.     Every  tenement  house  on  a  street  in  which  there  is  a  sewcr  con- 

2  public  sewer,  or  in  which  a  public  sewer  shall  hereafter  be  placed,  shall  i9i2.°635,  §  37. 

3  be  connected  therewith. 
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mlf  635i  §  38.  Section  33.  No  cesspool  shall  be  permitted  in  the  cellar  or  court  1 
of  any  tenement  house,  nor  within  fifteen  feet  of  any  wall  of  said  tene-  2 
ment  house,  or  of  any  dwelling  house.  3 


FIRE   PROTECTION. 


Certain  tene- 
ment houses  to 


Section  34.     No  tenement  house  shall  be  erected  exceeding  two  and  1 

^L^^?oi°h  on  one  half  stories  in  height,  nor  shall  it  be  occupied,  nor  intended,  ar-  2 

1912,  boo,  s  JJ-                     ,               i-ii                         '11                             1                           c'l*                  1  o 

ranged  or  designed  to  be  occupied,  by  more  than  two  lamilies,  unless  3 

it  be  a  fireproof  tenement  house.  4 

pubhc  h"ans           Section  35.     There  shall  be  at  least  two  independent  flights  of  stairs  1 

1912, 635,  §  40.  .^yj^]^  separate  entrances  leading  from  the  entrance  floor  to  the  top  story,  2 

said  flights  of  stairs  being  at  two  points  as  far  apart  as  is  possible  in  3 

the  opinion  of  the  building  inspector.    Said  stairs  shall  be  directly  ac-  4 

cessible  from  each  apartment,  without  passing  through  any  other  apart-  5 

ment.    One  of  said  flights  of  stairs  may  consist  of  outside,  open  stairs  6 

and  balconies.    All  stairs  and  balconies  and  all  public  halls  shall  be  at  7 

least  three  feet  wide  in  the  clear.    All  stairs  shall  be  constructed  with  a  8 

rise  of  not  more  than  seven  and  one  half  inches  and  with  treads  not  9 

less  than  ten  and  one  half  inches  wide,  and  not  less  than  three  feet  long  10 

in  the  clear.    Winders  shall  not  be  permitted  in  any  staircase.  11 

i9i2,"635,'  §  42.      Section  36.     The  provisions  of  section  forty-seven  of  chapter  one  1 

hundred  and  fort>-four  shall  apply  to  tenement  houses  in  towns  except  2 

that  the  fire  walls  therein  specified  need  extend  only  to  the  underside  of  8 

the  sheathing  of  the  roof.  4 

improvements  in  old  buildings. 

vint'i'latfng"'*         Section  37.     The  provisions  of  section  fifty  of  chapter  one  hundred  1 

?L''^°'?I';  . ,-  and  forty-four  except  as  to  area  of  the  window  provided  therein  shall  2 

1912,635,  5  4.^.  1  1  • 

apply  to  tenement  houses  in  towns.  3 


Privy  vaults, 
1912,  635,  5  49. 


Section  38.    Where  a  connection  with  a  sewer  is  possible,  all  school  1 

sinks,  privy  vaults  or  other  similar  receptacles   used  to  receive  fecal  2 

matter,  urine  or  sewage,  shall  within  one  year  thereafter  be  completely  3 

removed,  and  the  place  where  they  were  located  properly  disinfected  4 

under  the  direction  of  the  board  of  health.     Such  appliances  shall  be  5 

replaced  by  indi\idual  water  closets  of  durable  non-absorbent  material,  6 

properly  sewer  connected,  with  individual  traps  and  properly  connected  7 

flush  tanks  providing  an  ample  flush  of  water  thoroughly  to  cleanse  the  8 

bowl.    Each  water  closet  shall  be  located  inside  the  tenement  house  in  a  9 

compartment  completely  separated  from  every  other  water  closet,  and  10 

such  compartment  shall  contain  a  window  of  not  less  than  three  square  11 

feet  in  area  opening  directly  upon  the  street  or  yard,  or  on  a  court  of  the  12 

niinlnium  size  prescribed  in  section  fourteen.     The  floors  of  the  water  13 

closet  compartments  shall  be  waterproof  as  provided  in  section  thirty.  14 

There  shall  be  provided  at  least  one  water  closet  for  e\-ery  two  families  15 

in  every  existing  tenement  house.    Such  water  closets  and  all  plumbing  16 

in  connection  therewith  shall  be  sanitary  in  every  respect,  and  except  as  17 

otherwise  provided  in  this  section  shall  be  in  accordance  with  the  laws,  IS 

town  by-laws  and  regulations  in  relation  to  plumbing  and  drainage.     Pan  19 

and  long  hopper  closets  shall  not  be  used.  20 
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1  Section  39.     The  floor  of  the  cellar  or  lowest  floor  shall  be  free  from  Basomentaanci 

2  dampness,  and,  when  necessary,  shall  be  concreted  with  four  inches  of  damp  proo^ 

3  concrete  of  good  quality  and  with  a  finished  surface.    The  cellar  ceiling  of  i9''i2,  635, 5  so. 

4  every  tenement  house  shall  be  plastered,  when  so  required  by  the  build- 

5  ing  inspector,  except  where  the  ceiling  is  already  well   sheathed  with 

0  matched  boards  or  well  covered  with  a  metal  ceiling,  or  where  the  first 
7  floor  above  the  cellar  is  constructed  of  iron  beams  and  fireproof  filling. 

1  Section  40.    All  non-fireproof  tenement  houses,  which  are  three  or  Fire  escapes. 

2  more  stories  in  height,  and  do  not  have  fireproof  stairs  and  stair  halls     '  '  ®^''' 

3  or  adequate  fire  escapes,  as  required  by  this  chapter,  shall  be  provided 

4  either  with  fireproof  outside  stairways  or  with  fireproof  fire  escapes 

5  directly  accessible  from  each  apartment  without  passing  through  a  public 

6  hall. 

7  No  existing  fire  escape  shall  be  deemed  adequate  unless  the  following 

8  conditions  are  complied  with: 

9  (1)  In  every  tenement  house  each  apartment  above  the  ground  floor 

10  shall  have  a  fire  escape  balcony  directly  accessible  from  it. 

11  (2)  All  balconies  shall  be  properly  connected  with  each  other  by  ade- 

12  quate  stairs  or  stationary  ladders  with  openings  not  less  than  twenty- 

13  four  by  thirty-six  inches. 

14  (3)  All  fire  escapes  shall  have  proper  ladders  from  the  lowest  balcony 

15  of  sufficient  length  to  reach  a  safe  landing  place  beneath. 

16  (4)  All  fire  escapes  not  on  the  street  shall  have  a  safe  and  adequate 

17  means  of  egress  from  the  yard  or  court  to  the  street  or  to  adjoining 

18  premises. 

19  (.5)  Prompt  and  ready  access  shall  be  had  to  all  fire  escapes,  which 

20  shall  not  be  obstructed  in  any  way. 

21  No  existing  fire  escape  shall  be  extended  or  have  its  location  changed 

22  except  with  the  wTitten  approval  of  the  inspector  of  buildings. 

23  All  fixe  escapes  thereafter  placed  on  tenement  houses  shall  be  located 

24  and  constructed  as  follows:    All  such  fire  escapes  shall  open  directly 

25  from  at  least  one  room  or  pri\'ate  hall  in  each  apartment  at  each  story 

26  above  the  ground  floor,  other  than  a  bathroom  or  water  closet  compart- 

27  ment,  and  such  room  or  private  hall  shall  be  accessible  to  every  room 

28  thereof  without  passing  through  a  public  hall.     Access  to  fire  escapes 

29  shall  not  be  obstructed  in  any  way.    Fire  escapes  shall  not  be  placed  in 

30  any  court.    Fire  escapes  may  project  into  a  public  street,  but  not  more 

31  than  four  feet  beyond  the  building  line.    All  fire  escapes  shall  consist  of 

32  outside  fireproof  balconies  and  stairways.    All  balconies  shall  be  not  less 

33  than  three  feet  in  width,  and  shall  include  at  least  one  window  or  outside 

34  door  of  each  apartment  at  each  story  above  the  ground  floor. 

35  All  fire  escape  stairways  shall  be  placed  at  an  angle  of  not  more  than 

36  forty-five  degrees,  with  flat  open  steps,  not  less  than  nine  inches  in  width 

37  and  twenty-four  inches  in  length,  and  with  a  rise  of  not  more  than  nine 

38  inches.    The  openings  for  stairways  in  all  balconies  shall  be  not  less  than 

39  twenty-four  by  thirty-six  inches,  and  shall  have  no  covers  of  any  kind. 

40  When  tenement  houses  upon  which  fire  escapes  are  placed  have  flat 

41  roofs  the  balcony  on  the  top  floor,  except  in  the  case  of  a  balcony  on 

42  the  street,  shall  be  provided  with  stairs  or  with  a  gooseneck  ladder 

43  leading  from  the  balcony  to  and  above  the  roof  and  properly  fastened 

44  thereto.    A  drop  ladder  or  stairs  shall  be  provided  from  the  lowest  bal- 

45  cony  of  sufficient  length  to  reach  to  a  safe  landing  place  beneath.    All 

46  fire  escapes  shall  be  constructed  and  erected  to  sustain  safelv  in  all  their 
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parts  any  reasonable  load.  In  addition  to  the  foregoing  requirements,  47 
all  fire  escapes  thereafter  erected  upon  tenement  houses  shall  be  con-  48 
structed  in  accordance  with  such  supplementary  regulations  as  may  be  49 
adopted  by  the  building  department.  50 


Alterations. 

1912.  635,  §  54, 

1913.  614,  §  1. 


ALTERATIONS  OF  OLD  BUILDINGS. 

Section  41.  No  tenement  house  shall  at  any  time  be  altered  so  as 
to  be  in  violation  of  the  requirements  of  section  four,  which  relate  to 
new  buildings,  and  sections  ten  to  thirty-six,  inclusive,  but  the  provisions 
of  subdivisions  one  to  three,  inclusive,  of  section  fifty-nine  of  chapter 
one  hundred  and  forty-four  shall  apply  to  tenement  houses  in  towns. 
Said  subdivision  three  shall  apply  to  wooden  tenement  houses  of  more 
than  two  apartments. 


Lighting  at 
night. 

1912.  635, 
§§  55,  56. 

1913,  441,  §  1. 


MAINTENANCE  AND   USE. 

Section  42.  The  provisions  of  sections  sixty  and  sixty-one  of  chapter 
one  hundred  and  forty-four  shall  apply  to  the  lighting  of  public  halls  and 
stairs  in  tenement  houses  except  three-apartment  houses,  so  called,  which 
are  provided  with  push  buttons  with  a  three-point  switch  for  turning 
on  or  off  the  electric  lights  in  the  halls  of  the  said  apartments  when  it  is 
necessary  to  use  the  stairway  therein. 


Water  closets         Section  43.    No  watcr  closct  shall  be  permitted  in  the  cellar  of  any     1 

not  permitted  *  o 

in  cellars.  tenement  house. 

1912,  635,  §  57. 


Basements  and       SECTION  44.    The  provisious  of  scction  sixty-four  of  chapter  one  hun-  1 

tfonforli^^n'^g''    drcd  and  forty-four  shall  apply  to  tenement  houses  in  towns  except  in  2 

i^e'^urated.         SO  far  as  they  refer  to  section  twenty-seven  of  chapter  one  hundred  and  '^ 
1912, 635.  §  59,  fQp^y.fQyp^  and  provide  for  height  of  ceiling  above  specified  exterior  levels. 


3 


^tc^ToTe"*'  Section  45.    The  cellar  walls  and  ceilings  of  every  tenement  house  1 

whitened  or       ghall  be  thoroughly  whitened  or  painted  a  light  color  Ijy  the  owner,  and  2 

1912, "635,  §  60.  shall  be  so  maintained.    The  whitening  or  paint  shall  be  renewed  when-  3 

ever  necessary,  as  may  be  required  bj-  the  board  of  health.  4 


Walls  of  courts 
to  be  whitened, 

1912,  635,  §  65. 


Section  46.  The  walls  of  all  courts,  unless  built  of  a  light  colored 
brick  or  stone,  shall  be  thoroughly  whitened  by  the  owner,  or  shall  be 
painted  a  light  color  by  him,  and  shall  be  so  maintained.  The  whiten- 
ing or  paint  shall  be  renewed  whenever  necessary,  as  may  be  required  by 
the  board  of  health. 


Wall  paper.  SECTION  47.    No  Wall  paper  shall  be  placed  upon  a  wall  or  ceiling  of     1 

1912, 635,    6  .  ^^^  tenement  house  unless  all  wall  paper  shall  be  first  removed  there-    2 

from  and  the  wall  and  ceiling  thoroughly  cleaned.  3 


JanitOT^or^^  SECTION  48.     In  any  tenement  house  in  which  the  owner  thereof  1 

i9i2r635^"V3.  does  not  reside,  there  shall  be  a  janitor,  housekeeper  or  other  responsible  2 

person  who  shall  reside  in  said  house  and  have  charge  of  the  same,  if  the  3 

board  of  health  shall  so  require.  4 


Chap.  145.]  tenement  houses  in  towns.  1817 


REQUIREMENTS  AND  REMEDIES. 

1  Section  49.    In  a  town  which  accepts  this  chapter  or  has  accented  Jnspf.'-'o'- of 

„  ,.  .    .  I-  1-         1  .1  1  ,      ,,  '    ,.       bmldinRs. 

2  corresponding  provisions  or  earner  laws  the  selectmen  shall  annually  i9i2.  ess.  5  79. 

3  appoint  an  inspector  of  buildings. 

1  Section  50.     The  provisions  of  section  eighty-five  of  chapter  one  Permit  for 

2  hundred  and  forty-four  shall  apply  to  tenement  houses  in  towns,  except  OTalteratio" 

3  that  the  specifications,  plans  and  statements  required  therein  shall  be  '^'^'  ^^^-  ^  *"■ 

4  filed  in  the  office  of  the  town  clerk.    But  information  submitted  to  the 

5  building  inspector  under  said  section  shall  also  be  submitted  to  the  board 

6  of  health  upon  blanks  or  forms  furnished  by  it;   and  it  shall  cause  all 

7  plans  and  specifications  so  submitted  to  be  examined. 

1  Section  51.    No  building  thereafter  constructed  as  or  altered  into  a  Building  not  to 

2  tenement  house  shall  be  occupied  in  whole  or  in  part  for  human  habita-  unura'it''erlp- 

3  tion  until  the  issuance  of  a  certificate  by  the  building  inspector  that  the  whe'n''.'' "'"' 

4  building  conforms  in  all  respects  to  the  requirements  of  law,  and  the  '^'2, 635,  §  si. 

5  building  inspector  shall  not  issue  said  certificate  until  the  board  of  health 

6  certifies  to  him  that  the  building  conforms  to  all  requirements  of  law  rela- 

7  tive  to  the  light,  ventilation  and  sanitation  of  tenement  houses.    Upon 

8  notice  of  the  completion  of  the  construction,  alteration  or  conversion  of  a 

9  tenement  house,  the  building  inspector  and  the  board  of  health  shall  in- 

10  spect  the  building  forthwith,  and  the  building  inspector  shall  issue  a  cer- 

11  tificate  of  compliance  within  five  days  after  written  application  therefor, 

12  if  the  building  at  the  date  of  such  application  is  found  to  conform  to  the 

13  requirements  of  this  chapter. 

1  Section  52.     Any  court  having  jurisdiction  in  equity,  or  any  justice  Enforcement  of 

2  thereof  may  upon  the  application  of  any  town  by  its  attorney  restrain  the  i9i2r635r§  82. 

3  construction,  alteration,  repair,  maintenance,  use  or  occupation  of  a 

4  building  or  structure  in  violation  of  this  chapter  and  order  its  removal 

5  or  abatement  as  a  nuisance,  and  compel  compliance  with  any  provision 

6  of  this  chapter. 

1  Section  53.     A  building  or  structure  which  is  erected,  altered,  main-  Building 

2  tained  or  used  in  violation  of  this  chapter  shall  be  deemed  a  common  fn\^oiation  of 

3  nuisance  without  other  proof  thereof  than  proof  of  such  unlawful  con-  Le'deemed  a'° 

4  struction,  maintenance  or  use  and  the  building  inspector  may,  and  if  eommonnui- 

5  said  violation  is  of  any  section  of  this  chapter  relative  to  light,  ventila-  laia.'ess,  jss. 

6  tion  or  sanitation  of  said  building  shall,  if  required  in  writing  by  the  board 

7  of  health,  order  the  owner  of  said  premises  at  his  own  expense  to  abate 

8  or  remove  said  nuisances  within  twenty-four  hours,  or  within  such  further 

9  time  as  said  board  considers  reasonable  after  notice  to  be  served  in  the 

10  manner  provided  in  section  sixty,  and  if  the  owner  or  occupant  fails  to 

11  comply  with  such  order,  the  board  may  abate  or  remove  tlie  nuisance 

12  and  all  expenses  incurred  thereby  shall  be  paid  by  the  person  who  caused 

13  or  permitted  the  same. 


1  Section  54.     Whoever  violates  any  provision  of  this  chapter  shall  f97,''"g'|-5     54 

2  be  punished  by  a  fine  of  not  less  than  ten  dollars.     Any  person  who 

3  violates  any  provision  of  this  chapter,  having  been  served  with  a  notice 

4  or  order  as  provided  by  section  sixty,  or  who  fails  to  comply  with  such 
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notice  or  order  within  ten  days  after  such  service,  or  continues  to  violate  5 

any  provision  or  requirement  of  this  chapter  in  the  respect  named  in  6 

said  notice  or  order,  shall  in  addition  be  punished  by  a  fine  of  not  less  7 

than  five  nor  more  than  twenty  dollars  for  each  day  after  the  first  during  8 

which  the  violation  continues.  9 


Jurisdiction  of 

the  superior 

court. 

1912,  635,  §  85. 


Section  55.  Any  person,  the  value  of  whose  property  may  be 
affected  by  any  action  of  the  board  of  health  or  the  building  inspector, 
may  have  the  action  of  said  board  of  health  or  said  building  inspector 
reviewed  by  the  superior  court  by  any  appropriate  process,  provided  pro- 
ceedings are  instituted  within  ten  days  after  such  action. 


Right  of  entry. 
1912,  635,  §  86. 


Section  56.  Any  person  having  any  duty  to  perform  in  regard  to  1 
any  building  or  premises  under  this  chapter  may,  if  necessary  for  the  2 
performance  of  such  duties,  enter  the  same.  3 


Liens. 

1912,  635,  §  87. 


Section  57.  The  provisions  of  section  ninety-two  of  chapter  one  1 
hmidred  and  forty-four  shall  apply  to  fines  imposed  by  judgment  under  2 
section  fifty-four  of  this  chapter.  3 


Notice  of  pend- 
ency of  action 
to  be  filed,  etc. 
1912,  635,  §  88. 


Section  58.     In  any  action  or  proceeding  instituted  by  the  depart-  1 

ments  charged  with  the  enforcement  of  this  chapter,  the  procedure  pro-  2 

\ided  by  section  ninety-three  of  chapter  one  hundred  and  forty-four  shall  3 

apply.  4 


Owner's  name, 
etc.,  to  be  regis- 
tered. 
1912,  635,  §  89. 


Section  59.     The  owner  of  a  tenement  house  and  every  lessee  of  the  1 

whole  house  or  of  two  or  more  tenements  therein,  or  the  agent  of  the  2 

owner  or  other  person  having  control  of  a  tenement  house,  shall  annually  3 

during  the  month  of  April  file  in  the  office  of  the  town  clerk  a  notice  con-  4 

taining  his  name  and  address,  and  also  a  description  of  the  property,  5 

by  street  number  or  otherwise,  as  the  case  may  be,  in  such  manner  as  6 

will  enable  the  board  of  health  and  building  inspector  easily  to  find  the  7 

same;   and  also  the  number  of  apartments  in  each  house,  the  number  of  8 

rooms  in  each  apartment,  and  the  number  of  families  occupying  the  9 

apartments.    The  notice  shall  contain  the  name  and  address  of  some  10 

agent  for  the  house,  for  the  purpose  of  receiving  service  of  process,  and  1 1 

notice  to  and  service  of  process  upon  such  agent  shall  bind  the  principal.  12 


Service  of 
notices,  etc. 
1912,  635,  §  90. 


Section  60.     Unless  otherwise  provided  in  this  chapter,  every  notice  1 

or  order  in  relation  to  a  tenement  house  shall  be  served  ten  days  before  2 

the  time  for  doing  the  thing  in  relation  to  which  it  is  issued.    The  service  3 

of  notices  or  orders  as  aforesaid  shall  be  made  by  the  delivery  of  an  4 

attested  copy  in  hand  to  the  owner  or  his  agent,  duly  registered  as  pro-  5 

vided  in  section  fifty-nine,  or  by  leaving  an  attested  copy  at  the  last  or  6 

usual  place  of  abode  of  the  owner  or  agent,  or,  if  the  owner  is  a  non-resi-  7 

dent  and  has  no  agent  duly  appointed,  as  provided  in  said  section  fifty-  8 

nine,  it  shall  be  posted  in  a  conspicuous  place  in  said  tenement  house  and  9 

a  copy  thereof  mailed  by  a  registered  letter  on  the  same  day  on  which  it  10 

is  posted,  to  the  owner  or  his  agent  at  the  residence  designated  in  the  11 

notice  provided  by  said  section.  12 


Service  of 

process. 

1912,  635,  §  91. 


Section  61.  In  any  action  brought  by  any  town  official  in  relation  1 
to  a  tenement  house  for  injunction,  vacating  of  the  premises  or  other  2 
abatement  of  nuisance,  or  to  establish  a  lien  thereon,  service  of  process    3 
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4  shall  be  in  the  inaiiner  provided  in  the  preceding  section,  except  that  the 

5  service  of  process  shall  be  made  only  by  a  sheriff  or  one  of  his  deputies 

6  or  by  a  constable. 

1  Section  62.    The  names  and   addresses  filed   in   accordance  with  Certain  names 

2  section  fifty -nine  shall  be  indexed  by  the  town  clerk  in  such  a  manner  t<?beSS>T 
.'5  that  all  of  those  filed  in  relation  to  eacii  tenement  house  shall  be  together  ig';,,  635,  §  92. 

4  and  readily  ascertainable.     The  town  clerk  shall  provide  the  necessary 

5  books  and  clerical  assistance  for  that  purpose,  and  the  expense  thereof 

6  shall  be  paid  by  the  town.    Said  indexes  shall  be  public  records,  open  to 

7  public  inspection  during  business  hours. 

1  Section  6.3.     Upon  acceptance  of  this  chapter  by  any  town  all  by-  Repeal. 

2  laws  and  regulations  of  such  town  inconsistent  therewith  shall  be  annulled.        '    " 


CHAPTER    146. 
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63.  Appeal. 

EXAMINATION    OF   ENGINEERS,    FIREMEN    OR 
OPERATORS    OP    HOISTING    MACHINERY. 

64.  Application  for  license  as  engineer  or 

fireman.     Examination. 

65.  Application  for  license  to  operate  hoist- 

ing machinery. 
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Definitions. 


Section  1.     The  following  words  as  used  in  this  chapter,  unless  a  con-  1 

trary  meaning  is  specifically  prescribed  or  the  context  otherwise  requires,  2 

shall  have  the  following  meanings:  3 

"Board",  the  board  of  boiler  rules  appointed  under  section  ten  of  4 

chapter  twenty-two.  5 

"Chief",  the  chief  of  inspections  of  the  department  of  public  safety.  6 

"Commissioner",  the  commissioner  of  public  safety.  7 

"Department",  the  department  of  public  safety.  S 

"Division",  the  division  of  inspection  of  the  department  of  public  9 

safety.  10 

"Inspector",  a  boiler  inspector  of  the  division  of  inspection  of  the  11 

department  of  public  safety,  or  an  inspector  of  an  insurance  company  12 

authorized  to  insure  steam  boilers  in  the  commonwealth.  13 


Rules  affect- 
ing boilers. 
1907.  465. 
S§  25-27. 
1909,  39.3,  §  : 

1918,  257, 
5  344. 

1919,  5. 

1920,  2. 


Hearings. 
1909,  393,  I  2. 


DUTIES  OF  BOARD   OF  BOILER  RULES. 

Section  2.     The  board  shall  formulate  rules  for  the  construction,  1 

installation  and  inspection  of  steam  boilers,  and  for  ascertaining  the  safe  2 

working  pressure  to  be  carried  therein ;  prescribe  tests,  if  it  deems  it  neces-  3 

sary,  to  ascertain  the  qualities  of  materials  used  in  the  construction  of  4 

boilers;    formulate  rules  regulating  the  construction  and  sizes  of  safety  5 

vaK'es  for  boilers  of  different  sizes  and  pressures,  the  construction,  use  (i 

and  location  of  fusible  safety  plugs,  appliances  for  indicating  the  pressure  7 

of  steam  and  the  level  of  water  in  the  boiler,  and  such  other  appliances  as  8 

the  board  may  deem  necessary  to  safety  in  operating  steam  boilers;  and  9 

make  a  standard  form  of  certificate  of  inspection.    The  attorney  general  10 

shall  assist  the  board  in  framing  the  rules.    Such  rules  shall  be  submitted  1 1 

to  the  governor  and  council  for  their  approval,  and  when  approved  shall  12 

have  the  force  of  law,  and  shall  be  printed  and  furnished  by  the  com-  13 

missioner  to  those  requesting  them.  14 

Section  3.     The  board  shall  hold  public  hearings  annually  on  the  1 

first  Thursday  in  May  and  November,  and  at  such  other  times  as  it  may  2 

determine,  on  petitions  for  changes  in  the  rules  formulated  by  it.    If,  3 

after  any  such  hearing,  it  shall  deem  it  advisable  to  make  changes  in  said  4 

rules,  it  shall  appoint  a  day  for  a  further  hearing,  and  shall  give  notice  5 


Chap.  1-46.]  inspection  of  boilers.  1821 

6  thereof  and  of  the  changes  proposed  by  advertising  in  at  least  one  news- 

7  paper  in  each  of  the  cities  of  Boston,  Worcester,  Springfield,  Fail  River, 

8  Lowell  and  Lynn,  at  least  ten  days  before  said  hearing.    If  the  board  on 

9  its  own  initiative  contemplates  changes  in  said  rules,  like  notice  and  a 
10  hearing  shall  be  given  and  held  before  the  adoption  thereof. 

1  Section  4.     Changes  in  the  rules  which  affect  the  construction  of  fhanges 

~  in  rviles. 

2  new  boilers  shall  take  effect  six  months  after  the  approval  of  the  same  isos-  393,  §  2. 

3  by  the  governor  and  council ;  provided,  that  the  board  may,  upon  request, 

4  permit  the  application  of  such  change  in  rules  to  boilers  manufactured 

5  or  installed  during  said  six  months.    When  a  person  desires  to  manufac- 

6  ture  a  special  type  of  boiler  the  design  of  which  is  not  covered  by  the 

7  rules  formulated  by  the  board,  he  shall  submit  drawings  and  specifica- 

8  tions  of  such  boiler  to  said  board,  which,  if  it  approves,  shall  permit  the 

9  construction  thereof. 

mSPECTXON  OF  BOILERS. 

1  Section  5.    The  division  shall  enforce  this  chapter  and  the  rules  of  Putipsof 

•iiAii*  PIT**         inspectors  of 

2  the  board  except  when  otherwise  provided.    All  inspectors  of  the  division  feg'Y'/i'"'- 

3  may  enter  any  premises  in  the  pursuance  of  their  duty.  5§5,'8. 

1896,  546,  U  4,  7.  1906,  387,  §  6.  1913,  610.  §  4. 

1899,  368,  §§  8.  11.  1907.  465,  §  28.  1914,  467,  §  5. 

R.  L.  102,  §  86.  1909.  393.  §  3.  1915,  259,  §  11. 

1905,  310.  §  3;  472,  §  3.  1911,  656.  §  6. 

1  Section  6.    AH  steam  boilers  and  their  appurtenances  except  those  Annual 

2  specified  in  the  following  section  shall  be  thoroughly  inspected  externally  iggs^^'s!  §  2. 

3  and  internally  at  least  once  a  year. 

1898,  167.  1907,  465,  §  1.  1909,  393,  §  1. 

R.  L.  105,  §  3.  1908,  563,  §  1.  1912,  531,  §  1. 

1906,  387,  §  1. 

1  Section  7.    The  preceding^  section  shall  not  apply  to  boilers  of  rail-  f,""'jgd'°''^''^ 

2  road  locomotives,  motor  vehicles  or  steam  fire  engines  brought  into  the  i895,4i8, 

3  commonwealth  for  temporary  use  in  times  of  emergency,  nor  to  boilers  isgs.  i67. 

4  used  in  private  residences,  nor  to  those  used  solely  for  heating  public  §§  2, 3.  ^' 

5  buildings  or  apartment  houses  which  carry  pressures  not  exceeding  fifteen  {gog;  387]  § }; 

6  pounds  to  the  square  inch  and  have  less  than  four  square  feet  of  grate  j||[]^'  ^J;|'  |  }■ 

7  surface,  nor  to  boilers  of  not  more  than  three  horse  power.     The  said  !?™|^3, 

8  section  shall  not  apply  to  boilers  under  the  jurisdiction  of  the  United  1912, 531,  §  1. 

9  States  nor  to  those  used  exclusively  for  horticultural  or  agricultural 
10  purposes. 

1  Section  8.     No  person  shall  operate  or  cause  to  be  operated  any  Boilers  not  to 

2  boiler  required  by  this  chapter  to  be  inspected  until  it  has  been  inspected,  without'"' 

3  and  the  certificate  of  inspection  required  by  section  twenty-three  or 'igo''g'"'3'j(°7°  5  2. 

4  twenty-five  has  been  issued  and  so  placed  in  the  engine  or  boiler  room  of  J^^J*  ||j*  |  \^- 

5  the  plant  as  to  be  easily  read,  or  in  the  case  of  a  portable  boiler  kept  with  (penalty,  §  33.] 

6  it  and  always  accessible. 

1  Section  9.     No  person  shall  operate  or  cause  to  be  operated  any  BoUer  not  to 

2  boiler  required  by  this  chapter  to  be  inspected  at  pressures  in  excess  of  cxcess"of  "^ 

3  the  safe  working  pressure  ascertained  by  the  rules  of  the  board  and  pressur^^"^ 

4  stated  in  the  certificate  of  inspection  nor  unless  the  boiler  is  equipped  with  Jgo^'  |g|;  I }; 
r>  such  safety  appliances  as  are  prescribed  by  the  board. 

1909,  393,  5  1.  1912,  531,  §  1. 

[Penalty,  §  33.] 
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Report  of 
uninsured 
boiler. 
1895,  418. 
R.  L.  105. 
1907.  465. 

1912,  531, 

1913,  610, 


5  1. 


§2. 
§2. 
§4. 

IPenalty,  I  33.) 


Section  10.  Whoever  owns,  or  uses  or  causes  to  be  used,  any  such 
boiler,  unless  the  same  is  under  the  periodically  guaranteed  inspection 
of  an  insurance  company  authorized  to  insure  boilers  in  the  common- 
wealth, shall  report  in  writing  to  the  chief  the  location  of  such  boiler, 
before  the  work  of  installation  of  such  boiler  is  completed,  and  annually 
thereafter;  provided,  that  the  owner  or  user  of  an  insured  boiler  shall 
report  immediately  in  writing  to  the  chief  whenever  the  insurance  com- 
pany ceases  for  any  cause  to  inspect  the  boiler. 


Duties  of 
inspector. 
1907,  465,  §  3. 


Section  11.  All  such  boilers  shall  be  inspected  externally  at  least 
once  each  year  when  in  operation,  and  the  inspector  shall  observe  the 
pressure  of  steam  carried  and  the  general  condition  of  each  boiler,  and 
ascertain  if  the  safety  valve  and  the  appliances  for  indicating  the  pres- 
sure of  steam  and  level  of  the  water  in  the  boiler  are  in  proper  working 
order. 


Ifth  sffe°ty  Section  12.    No  person  shall  remove  or  tamper  with  any  safety  appli-  1 

isos^^l'  §  4    ance  prescribed  by  the  board  nor  load  the  safety  valve  to  a  greater  pres-  2 

R.  L.  10.5.  §  5.    gyre  than  that  allowed  by  the  certificate  of  inspection.  3 

[Penalty,  §  33.] 


1907,  465,  §  3. 


Inspection  by 
insurance  com- 
panies or 
inspectors  of 
the  division. 

1893,  387. 

1894,  481,  §  3. 


1895,  418.  §  8. 

1896,  546.  5  4. 


1898,  261. 

R.  L.  105,  §  1. 


1907.  465.  §  4. 
1913,  610,  §  4. 


Section  1.3.     The  inspection  of  boilers  and  appurtenances  shall  be  1 

made  by  the  division,  under  the  supervision  of  the  chief,  or  by  inspec-  2 

tors  of  insurance  companies  authorized  to  insure  steam  boilers  in  the  .3 

commonwealth.  4 


Insurance 
companies  must 
have  licensed 
inspectors. 
1907,  465, 
§§  5,  6. 
1912,  531,  5  3. 


Section  14.  Every  insurance  company  authorized  to  insure  steam 
boilers  in  the  commonwealth  shall  have  in  its  employ  at  least  one  in- 
spector who  holds  a  certificate  of  competency  under  section  sixty-two 
and  resides  in  the  commonwealth.  When  an  inspector  holding  such  a 
certificate  ceases  to  be  employed  by  an  insurance  company,  it  shall 
notify  the  commissioner,  gi\'ing  the  reasons  therefor. 


^PTOto  without  Section  1.5.  No  person  shall  act  as  an  inspector  of  boilers  for  an  1 
prohibited  insurance  company  unless  he  holds  a  certificate  of  competency  under  2 
1907, 465,  §  5.    section  sixty-two.  3 

1912,  531,  §  3. 
(Penalty,  §  33.1 


Company 
may  lose 
authority  to 
insure  for 
issuing  im- 
proper certifi- 
cate of 
inspection. 


Section  16.  Any  insurance  company  which  issues  a  certificate  of 
inspection  signed  l)y  an  inspector  who  does  not  hold  a  certificate  of 
competency  may  have  its  authority  to  insure  steam  boilers  revoked  by 
the  commissioner  of  insurance. 

1907,  465,  §  8. 


Slpectorf  of  Section  17.    The  inspectors  of  the  division  shall  make  reports  of  all  1 

R^L'ia5°"u     inspections  and  shall  make  such  recommendations  to  the  chief  as  they  2 

1907. 465,'  §  9.    ujay  dccm  expedient.  3 

1913,  610,  §  4. 


Reports  by 
insurance 
companies. 
1905,  472,  §  2. 


Section  18.     Every  insurance  company  shall  forward  to  the  chief,     1 
within  fourteen  days  after  each  inspection,  reports  of  all  boilers  inspected    2 
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3  by  it.    Such  reports  shall  be  made  on  blanks  furnished  by  the  chief,  and  \^f  lll-_  |  \q 

4  shall  contain  all  orders  made  by  the  company  regarding  such  boilers.        '^i^,  eio,  §  4. 

(Penalty,  §33.1 

1  Section  19.     Every  insurance  company  shall  report  immediately  to  insurance 

2  the  chief  the  name  of  the  owner  or  us(>r  and  the  location  of  every  boiler  report  can-""*' 
',]  required  by  this  chapter  to  be  inspected,  upon  which  they  have  cancelled  igdy'i'lBs'^^i  n. 
4  or  refused  insurance,  giving  the  reasons  therefor.  '"'•'■  ''*°'  ^  *• 

[Penalty,  §  33.) 

1  Section  20.     Boilers  and  their  appurtenances  used  exclusively  for  safety 

2  heating  purjioses,  which  are  not  required  by  this  chapter  to  be  inspected,  ly'oV.Telf'i  12. 

3  shall  be  pro\i(led  with  such  safety  appliances  as  shall  be  prescribed  by 

4  the  board,  and  the  division  shall  inspect  such  boilers  upon  application 

5  of  the  owTier. 

1  Section  21.    The  owner  or  user  of  a  boiler  required  by  this  chapter  Preparation  of 

2  to  be  inspected  shall  prepare  the  boiler  for  inspection  as  directed  by  the  J'n°spection. 

8  inspector.     The  inspector  shall,  if  requested,  give  the  owner  or  user  at  }^^|;  \lf  ^  ^■ 

4  least  fourteen  days'  notice  to  prepare  a  boiler  for  inspection;   provided,  {^907  le.? '  |  ?3 

5  that  no  notice  shall  be  required  of  an  external  inspection  under  steam,  1912!  531!  §4. 

6  nor  if  the  boiler  is  being  installed  or  has  not  been  inspected  within  one  (Penalty,  §  33.1 

7  year  and  a  certificate  of  inspection  issued.     If,  in  the  judgment  of  an 

8  inspector  of  the  division,  any  such  boiler  or  its  appurtenances  is  in  a 

9  defective  or  dangerous  condition,  he  may  immediately  forbid  the  opera- 

10  tion  of  the  boiler,  whether  or  not  it  is  under  the  inspection  of  an  insurance 

11  company;   and  no  person  shall  again  operate  such  boiler,  or  cause  it  to 

12  be  operated,  until  a  certificate  of  inspection  has  been  issued  by  an  inspec- 
1.3  tor  of  the  division. 

1  Section  22.     The  owner  or  user  of  a  boiler  inspected  by  the  division  Fees  for  in- 

2  shall  pay  to  the  commissioner  ten  dollars  for  each  boiler  internally  thrdhision. 

3  and  externally  inspected,  and  two  dollars  for  each  visit  for  external  J^^^;  ,J|;  |  f 

4  inspection  under  steam,  and  five  dollars  for  each  cast  iron  sectional  j9of'46?;|54 

5  boiler  inspected.     The  commissioner  shall  pay  to  the  commonwealth  jaif!  mi!  5  5. 

,,  .         ,  i      *>  lyld,  blu,  8  4. 

6  all  sums  so  received. 

1919,  133.  1926,  291. 

1  Section  23.     If,  upon  inspection,  the  inspector  of  the  division  finds  Certificate  of 

2  the  boiler  to  be  in  safe  working  order,  with  the  fittings  necessary  to  safety,  Ihe^dhisiin.^ 

3  and  properly  set  up,  and  the  boiler  and  its  appurtenances  conform  to  the  §5®|;4'®' 

4  rules  of  the  board,  he  shall  issue  to  the  owner  or  user  thereof  a  certificate  ^  l-^°°- 

5  of  inspection  stating  the  maximum  pressure  at  which  the  boiler  may  be  Jms,  472.  §  2._ 

6  operated,  as  ascertained  by  the  rules  of  the  board,  and  thereupon  such  1912!  531!  §  6. 

7  owner  or  user  may  operate  the  boiler  mentioned  in  the  certificate;   if  the  (Penalty,  533.) 

8  inspector  finds  otherwise,  he  shall  withhold  his  certificate  until  the  boiler 

9  and  its  fittings  are  put  in  a  condition  to  insure  safety  of  operation,  and 

10  the  boiler  and  its  appurtenances  conform  to  the  rules  of  the  board,  and 

11  the  owiier  or  user  shall  not  operate  such  boiler,  or  cause  it  to  be  operated, 

12  until  such  certificate  has  been  granted. 

1  Section  24.     Every  boiler  which  has  been  inspected  by  the  division  inspected  boUer 

2  shall  be  numbered  either  by  stamping  the  number  upon  the  boiler  or  by  or  tagged"" 

3  attaching  a  numbered  metal  tag  by  a  seal  or  otherwise  to  the  boiler  or  j^^L's."  ' 

1907,  465,  §  16. 


1824 


INSPECTION   OF   BOILERS. 


[Chap.  146. 


its  fittings.    No  person  except  an  inspector  of  the  division  shall  deface     4 
or  remove  any  such  number  or  tag.  5 

(Penalty,  §  33] 


Certificate  of 
inspection  by 
insurance 
company. 
1905,  472,  §  2. 
1907,  465,  §  17. 
1912,  531,  §7. 


Section  25.     Insurance   companies   shall,   after   each   internal   and  1 

external  inspection,  if  the  boiler  and  its  appurtenances  conform  to  the  2 

rules  of  the  board,  and  if  they  deem  the  boiler  to  be  in  safe  working  .3 

condition  otherwise,  issue  a  certificate  of  inspection  stating  the  maximum  4 

pressure  at  which  the  boiler  may  be  operated  as  ascertained  by  the  rules  5 

of  the  board.  6 


Ss'^^ection.  Section  26.     If  a  boiler  is  insured  which  has  not  previously  been  1 

1908  563'  I  '*■  inspected  externally  and  internally  and  a  certificate  of  inspection  issued,  2 

1913!  6io!  §  4.    the  company  so  insuring  shall  forthwith  notify  the  chief  to  that  effect,  .3 

and  shall  inspect  such  boiler  internally  and  externally  within  one  month  4 

after  the  insurance  is  effected.    No  insurance  shall  be  effected  on  any  5 

boiler  which  does  not  conform  to  the  rules  of  the  board.  6 

Stifirate"'  Section  27.     The  certificate  of  inspection  issued  by  the  division,  or  1 

1907, 465,  §  19.  by  an  insuraucc  company,  shall  state  the  name  of  the  owner  or  user,  the  2 

location,  size  and  number  of  the  boiler,  the  date  of  inspection  and  the  3 

maximum  pressure  at  which  it  may  be  operated,  with  the  signature  of  4 

the  inspector,  and  shall  contain  such  extracts  from  the  statutes  as  shall  5 

be  deemed  necessary  by  the  board.    It  shall  be  so  placed  in  the  engine  6 

or  boiler  room  of  the  plant  where  the  boiler  is  located  as  to  be  easily  7 

read,  except  that  the  certificate  of  inspection  for  a  portable  boiler  shall  8 

be  kept  with  it  and  shall  be  always  accessible.  9 

Section  28.     [Repealed,  1924,  461.]  1 

d'e°fecTin'  SECTION  29.     The  owuer  or  user  of  any  boiler  required  by  this  chapter  1 

i9or'465  5  21   ^°  ^^  inspected  shall  immediately  notify  the  division  or  the  insurance  2 

company,  if  the  boiler  is  insured,  if  a  defect  affecting  the  safety  of  the  3 

boiler  is  discovered.  4 


boXr'no^to  Section  30.     If  the  insurance  on  any  boiler  required  by  this  chapter 

i9oT "es*"?  22  *°  ^^  inspected  expires,  or  is  cancelled  because  the  insurers  deem  it  un- 
[Penaity,  §  33.)   ^^^^  ^^  Continue  the  operation  thereof,  the  owner  or  user  shall  cease  to 
operate  it  until  it  has  been  put  in  a  safe  condition,  satisfactory  to  the 
insurers,  or  has  been  inspected  by  the  division  and  a  certificate  of  inspec- 
tion has  been  issued. 


press w^etol         Section  31.     If,  in  the  judgment  of  the  inspector  of  the  division  or  of  1 

1907. 465,  §  23.  the  lusurancc  company,  it  is  advisable  to  apply  a  hydrostatic  pressure  2 

test  to  a  boiler,  the  owner  or  user  shall  prepare  the  boiler  for  such  test,  3 

as  directed  by  the  inspector  of  the  division  or  by  the  insurance  company.  4 


i^ipectOT^  Section  32.     No  person  shall  prevent  or  attempt  to  prevent  the     1 

looe'^ss?'  §  5     c^^^^  or  ^-n.V  inspector  of  the  division  from  entering  any  premises  on  which    2 
1907;  465!  §  28.  a  boiler  is  situated.  3 

1909,  393.  §  3. 
[Penalty,  §  33.1 


Chap.  146.]  compres.sed  mh  taxks.  1825 

1  Section  33.     Whoever   vi()late.s   any  provision   of   sections   five   to  Penalty. 

2  thirty-two,  inchisive,  or  of  the  rules  of  the  board  shall  be  punished  by  ism!  247! 

3  a  fine  of  not  less  than  twenty  nor  more  than  five  hundred  dollars  or  by  p.  1.' 10*2,  §53.' 

4  imprisonment  for  not  more  than  six  months,  or  both. 

1895,  41S,  §  7.  1901).  .'iSV,  §§  4,  5;  1907,  40.5,  §  28. 

R.  L.  105.  |§  G,  11.  522,  §  3.  1909,  393,  §  3. 

COMPRE.SSED   AIR  TANKS. 

1  Section  34.     No  person  shall  install  or  use,  or  cause  to  be  installed  fg^s^cM' 

2  or  used,  any  tank  or  other  receptacle,  except  when  attached  to  loco-  ||jjj'  ^^^^ 

3  motives,  street  or  railway  cars,  vessels  or  motor  vehicles,  for  the  storing  gw.'h  i,'7. 

4  of  compressed  air  at  any  pressure  exceeding  fifty  pounds  per  sc}uare  inch,  (Penalty,  §41.) 

5  for  use  in  operating  pneumatic  machinery,  unless  the  owner  or  user  thereof 

6  shall  hold  a  certificate  of  inspection  issued  by  the  division,  certifying  that 

7  the  said  tank  or  other  receptacle  has  duly  been  inspected  within  two 
S  years,  or  unless  the  owner  or  user  shall  hold  a  policy  of  insurance  upon 
9  the  said  tank  or  other  receptacle  issued  by  an  insurance  company  author- 

10  ized  to  insure  air  tanks  within  the  commonwealth,  together  with  a'certif- 

1 1  icate  of  inspection  from  an  insurance  inspector  who  holds  a  certificate  of 

12  competency  described  in  section  sixty-two. 

1  Section  35.     The  board  shall  prescribe  regulations  for  the  size,  shape.  Rules  for 

2  construction,  gauges,  operation,  maximum  pressure,  safety  devices,  use  i9°3!'629,  §  2. 

3  of  oil,  and  other  appurtenances  necessary  for  the  safe  operation  of  such  gwfVI.^'  ^ "' 

4  tanks  or  other  receptacles. 

1  Section  36.     The  division  shall  in.spect  at  least  once  in  two  years  all  5Si3'"629°'s  3 

2  such  tanks  or  other  receptacles,  except  such  as  are  covered  by  a  policy  of  i^i*'  649,  §  3. 

3  insurance  and  inspected  by  insurance  inspectors  as  specified  in  section 

4  thirty-four. 


1       Section  37.     Owners  of  such  tanks  or  other  receptacles  shall  notify  Notice. 

jn  thereof. 

1914,  049,  §  4. 


2  the  commissioner  of  the  location  thereof. 


1  Section  38.     Every   insurance   company   authorized    to   insure   air  Reports  of 

2  tanks  within  the  commonwealth  shall  forward  to  the  commissioner,  'i9i3;'"629"§5. 

3  within  fourteen  days  after  each  inspection  of  an  air  tank  or  other  such  '^''''  ®'*®'  ^  ^■ 

4  receptacle,  a  report  of  such  inspection.     The  reports  shall  be  made  on 

5  blanks  furnished  by  the  division,  and  shall  contain  all  orders  and  regula- 

6  tions  made  by  the  company  regarding  the  air  tanks  or  other  receptacles 

7  so  inspected. 

1  Section  39.    The  inspection  shall  consist  of  a  hammer  test,  and,  if  j^f* p^ti"™ 

2  required  by  the  inspector,  a  hydrostatic  test  the  pressure  of  which  shall  '-"J-  "p^  | « 

3  be  one  and  one  half  times  the  pressure  allowed  on  the  air  tank  or  other  049,  §  e.  ' 

4  receptacle  inspected.     The  air  tank  or  other  receptacle  shall  be  prepared 

5  for  inspection  by  the  owner  or  user  thereof. 

1  Section  40.    Three  dollars  shall  be  paid  to  the  commissioner  by  the  Fees. 

2  owner,  agent  or  user  of  any  such  tank  or  other  receptacle  for  every  inspec-  1914;  ew',  1 1: 

3  tion  thereof.    The  commissioner  shall  pay  to  the  commonwealth  all  sums  '®'^'  *^*' 

4  so  received. 
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fsra^'eig  §9        Section  41.    Whoever  violates  any  provision  of  sections  thirty-four  1 

1914]  649!  §  9.    to  thirty-nine,  inchisi\'e,  or  any  regulation  made  under  authority  thereof,  2 

shall  be  punished  by  a  fine  of  not  more  than  fifty  dollars  or  by  imprison-  3 

ment  for  not  more  than  one  month,  or  both.  4 

AMMONIA   COMPRESSORS. 

^ompK^ssOTs.         Section  42.    No  person  shall  use  an  ammonia  compressor  unless  it  is  1 

1914. 467,  §  1.    equipped  with  a  safety  valve.  2 

[Penalty,  §  55.] 

mlfie?,  §  2.        Section  4.3.     The  board  shall  formulate  rules  for  the  size,  design,  1 

location  and  piping  of  safety  valves  on  ammonia  compressors.  2 


to/onar'        Section  44.     The  rules  so  formulated  shall  have  the  force  of  law     1 

1914, 467,  §  3.    ^ud  shall  be  printed  and  furnished  to  those  requesting  them  by  the     2 

division.  3 


Changes  in 

rules. 

1914,  467,  §  4. 


Section  4.5.     Any  changes  in  the  rules  as  formulated  by  the  board     1 
shall  be  made  in  accordance  with  sections  three  and  four.  2 
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Licenses  for 
operating 
boilers  or 
engines. 

1895,  471,  §  1. 

1896,  546,  §  1. 
1899,  368, 

§5  1,  5. 
R.  L.  102, 
§§78,80. 
1907,  373,  §  1. 
1911,562, 
§§  1,2. 

1914,  451. 

1915,  259, 
§§  1,3. 

196  Mass.  402. 
1  Op.  A.  G.  485. 

(Penalty,  8  55.] 


Section  40.  No  person  shall  have  charge  of  or  operate  a  steam 
boiler  or  engine  or  its  appurtenances,  except  boilers  and  engines  upon 
locomotives,  motor  vehicles,  boilers  and  engines  in  private  residences, 
boilers  in  apartment  houses  of  less  than  five  apartments,  boilers  and 
engines  under  the  jurisdiction  of  the  United  States,  boilers  and  engines 
used  for  agricultural  purposes  exclusively,  boilers  and  engines  of  less  than 
nine  horse  power,  and  boilers  used  for  heating  purposes  exclusively  which  7 
are  provided  with  a  device  approved  by  the  commissioner  limiting  the  8 
pressure  carried  to  fifteen  pounds  to  the  square  inch,  unless  he  holds  a  9 
license  as  hereinafter  provided.  The  owner  or  user  of  a  steam  boiler  or  10 
engine,  other  than  boilers  or  engines  above  excepted,  shall  not  operate  or  11 
cause  to  be  operated  a  steam  boiler  or  engine  or  its  appurtenances  for  a  12 
period  of  more  than  one  week,  unless  the  person  in  charge  of  and  operat-  13 
ing  it  is  duly  licensed;  provided,  that  in  manufacturing  plants  an  unli-  14 
censed  person  may  operate,  under  a  licensed  person  on  duty,  a  simple  15 
non-condensing  engine  of  not  more  than  one  hundred  and  fifty  horse  16 
power,  and  in  any  plant  one  unlicensed  person  may  be  employed  under  17 
the  personal  direction  of  each  licensed  person  in  the  plant  to  operate  18 
the  appurtenances  of  a  boiler  or  engine.  19 


preJed°nV'  Section  47.     If  such  stcam  engine  or  boilcr  or  an  appurteuaucc  tlicrcof 

i899?368,  §  2.    ^^  fouud  to  be  iu  charge  of,  or  operated  by,  a  person  not  duly  licensed  as 
1915  259'  ^  ^^'  ^'^  engineer  or  fireman,  and,  after  a  lapse  of  one  week  from  such  time, 
§§  2,'3.   '         it  is  again  found  to  be  so  operated  by  an  unlicensed  person,  it  shall  be 
deemed  prima  facie  evidence  of  a  violation  of  the  preceding  section. 


Determination 
of  power. 
1899,  368,  §  6. 
R.  L.  102,  §  83. 
1911,  562,  §  5. 
1915,  259,  5  8. 


Section  48.    The  horse  power  of  a  boiler  shall  be  ascertained  upon  a  1 

basis  of  three  horse  power  for  each  square  foot  of  grate  surface  or  equiva-  2 

lent,  when  the  safety  valve  is  set  to  blow  at  a  pressure  exceeding  twenty-  3 

five  pounds  per  square  inch,  and  on  a  basis  of  one  and  one  half  horse  power  4 

for  each  square  foot  of  grate  surface  or  equivalent,  when  the  safety  valve  5 

is  set  to  blow  at  twenty-five  pounds  pressure  per  square  inch  or  less.  6 


Chap.  146.J  licenses  of  engineers  and  fiiiemen.  1827 

7  The  horse  power  of  a  reciprocating  steam  engine  shall  be  ascertained 

8  upon  the  basis  of  a  mean  effective  pressure  of  forty  pounds  per  scjuare 

9  inch  of  piston  for  a  simple  engine,  fifty  pounds  for  a  condensing  engine, 

10  and  seventy  pounds  for  a  compound  engine,  calculated  upon  the  area  of 

11  the  high  pressure  piston.     A  variable  speed  engine  shall  be  rated  at  its 

12  designed  mean  speed. 

13  A  steam  turbine  engine  shall  be  rated  at  less  than  nine  horse  power 

14  when  the  external  diameter  of  the  steam  supply  pipe  does  not  exceed  one 

15  and  three  fourths  inches,  at  fifty  horse  power  when  it  exceeds  one  and 

16  three  fourths  inches  and  does  not  exceed  three  and  one  half  inches,  and 

17  at  one  hundred  and  fifty  horse  power  when  it  exceeds  three  and  one  half 

18  inches  and  does  not  exceed  five  inches. 

1  Section  49.     Licenses  shall  be  granted  according  to  the  competence  classes  of 

2  of  the  applicant,  and  shall  be  classified  as  follows:   Engineers'  licenses:  iggSr^i,  53. 

3  First  class,  to  have  charge  of  and  operate  any  steam  plant.     Second  class,  Jyoo  201'  ^  *' 

4  to  have  charge  of  and  operate  a  boiler  or  boilers,  and  to  have  charge  of  ft;„^-  'J^,  §  82. 

r  1  •  /•        1    •    7        1       II  1  111  1    r- fl  iyU5,  310,  §  2. 

5  and  operate  engmes,  no  one  of  which  shall  exceed  one  hundred  and  ntty  laos,  414. 

1  ...  1907   373    S  2 

6  horse  power,  or  to  operate  a  first  class  plant  under  the  engineer  in  direct  1911!  .'J62!  §  4! 

7  charge  thereof.     Third  class,  to  have  charge  of  and  operate  a  boiler  or  ibi's!  259,  §  7. 

8  boilers  not  exceeding  in  the  aggregate  one  hundred  and  fifty  horse  power, 

9  and  an  engine  or  engines  not  exceeding  fifty  horse  power  each,  or  to 

10  operate  a  second  class  plant  under  the  engineer  in  direct  charge  thereof. 

11  Fourth  class,  to  have  charge  of  and  operate  hoisting  and  portable  steam 

12  engines  and  boilers.    Portable  class,  to  have  charge  of  or  to  operate  port- 

13  able  boilers  and  portable  engines,  except  hoisting  engines  or  steam  fire 

14  engines.     Steam  fire  engineer's  class,  to  have  charge  of  or  to  operate  steam 

15  fire  engines  and  boilers.     Firemen's  licenses:   Extra  first  class,  to  have 

16  charge  of  and  operate  any  boiler  or  boilers.     First  class,  to  have  charge  of 

17  and  operate  any  boiler  or  boilers  where  the  safety  valve  or  vahes  are 
IS  set  to  blow  at  a  pressure  not  exceeding  twenty-five  pounds  to  the  square 

19  inch,  or  to  operate  high  pressure  boilers  under  the  engineer  or  fireman 

20  in  direct  charge  thereof.     Second  class,  to  operate  any  boiler  or  boilers 

21  under  the  engineer  or  fireman  in  direct  charge  thereof.     A  person  holding 

22  an  e.xtra  first  class  or  first  class  fireman's  license  may  operate  a  third  class 

23  plant  under  the  engineer  in  direct  charge  thereof.     Special  licenses:    A 

24  person  who  desires  to  have  charge  of  or  to  operate  a  particular  steam 

25  plant  may,  if  he  files  with  his  application  for  such  examination  a  written 

26  request  signed  by  the  owner  or  user  of  the  plant,  be  examined  as  to  his 

27  competence  for  such  service  and  no  other,  and,  if  found  competent  and 

28  trustworthy,  he  shall  be  granted  a  license  for  such  service,  and  no  other; 

29  provided,  that  no  special  license  shall  be  granted  to  give  any  person  charge 

30  of  or  permission  to  operate  an  engine  of  over  one  hundred  and  fifty  horse 

31  power,  except  that  where  the  main  power  plant  is  run  by  water  power 

32  exclusively  during  the  major  part  of  the  time,  and  has  auxiliary  steam 

33  power  for  use  during  periods  of  low  water,  a  special  license  may  be  issued 

34  to  an  applicant  holding  an  engineer's  license. 

1  Section  50.    To  be  eligible  for  examination  for  a  first  class  fireman's  Qualifications 

2  license,  a  person  must  have  been  employed  as  a  steam  engineer  or  fire-  igi'^seirj  3. 

3  man  in  charge  of  or  operating  boilers  for  not  less  than  one  year,  or  he  i^i^-^ss.  §*■ 

4  must  have  held  and  used  a  second  class  fireman's  license  for  not  less  than 

5  six  months.    To  be  eligible  for  examination  for  a  third  class  engineer's 
n  license,  a  person  must  have  been  employed  as  a  steam  engineer  or  fire- 
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man  in  charge  of  or  operating  boilers  for  not  less  than  one  and  one  half  7 
years,  or  he  must  have  held  and  used  a  first  class  fireman's  license  for  not  8 
less  than  one  year.  To  be  eligible  for  examination  for  a  second  class  9 
engineer's  license,  a  person  must  have  been  employed  as  an  engineer  in  10 
charge  of  a  steam  plant  or  plants  having  at  least  one  engine  of  over  11 
fifty  horse  power  for  not  less  than  two  years,  or  he  must  have  held  and  12 
used  a  third  class  engineer's  license  either  as  an  engineer,  assistant  engi-  13 
neer  or  fireman  for  not  less  than  one  year,  or  have  held  and  used  a  special  14 
license  to  operate  a  first  class  plant  for  not  less  than  two  years;  except  15 
that  any  person  who  has  served  three  years  as  apprentice  to  the  machinist  16 
or  boiler  making  trade  in  stationary,  marine  or  locomotive  engine  or  17 
boiler  works  and  who  has  been  employed  for  one  year  in  connection  with  18 
the  operation  of  a  steam  plant,  or  any  person  graduated  as  a  mechanical  19 
engineer  from  a  duly  recognized  school  of  technology  who  has  been  20 
employed  for  one  year  in  connection  with  the  operation  of  a  steam  plant,  21 
shall  be  eligible  for  examination  for  a  second  class  engineer's  license.  22 
To  be  eligible  for  examination  for  a  first  class  engineer's  license,  a  person  2.3 
must  have  been  employed  for  not  less  than  three  years  as  an  engineer  24 
in  charge  of  a  steam  plant  or  plants  having  at  least  one  engine  of  over  one  25 
hundred  and  fifty  horse  power,  or  he  must  have  held  and  used  a  second  26 
class  engineer's  license  in  a  second  class  or  first  class  plant  for  not  less  27 
than  one  and  one  half  years.  28 


Posting  of 
license. 
Daily  record 
1899,  368,  § 
R.  L.  102,  § 
1907,  373,  § 
1911,562,  § 
1915,  259,  I 


Section  51.  An  engineer's  or  fireman's  license  shall  be  so  placed  in  1 
the  engine  or  boiler  room  of  the  plant  operated  by  the  licensee  as  to  be  2 
easily  read.  The  person  in  charge  of  a  stationary  steam  boiler  upon  3 
which  the  safety  valve  is  set  to  blow  off  at  more  than  twenty-five  pounds  4 
pressure  to  the  square  inch,  except  boilers  in  private  residences,  boilers  5 
in  apartment  houses  of  less  than  five  apartments,  boilers  under  the  juris-  6 
diction  of  the  United  States,  boilers  used  for  agricultural  purposes  exclu-  7 
sively,  and  boilers  of  less  than  nine  horse  power,  shall  keep  a  daily  8 
record  of  the  boiler,  its  condition  when  under  steam,  and  of  all  repairs  9 
made  and  work  done  on  it,  upon  forms  to  be  obtained  upon  application  10 
to  the  department.  These  records  shall  be  kept  on  file  and  shall  be  11 
always  accessible  to  the  chief  and  inspectors  of  the  division.  12 


Licenses  in 
force  May  17, 
1915. 

1895,  471,  §  2. 

1896,  546.  §  2. 
1899,  368,  §  3. 
R.  L.  102.  §81. 
1911,562,  §8. 
191.5,  259,  5  12. 
196  Mass.  402. 


Section  52.  A  license  in  force  on  May  seventeenth,  nineteen  hun- 
dred and  fifteen,  shall  continue  in  force  until  it  is  suspended  or  revoked 
for  the  incompetence  or  untrustworthiness  of  the  licensee,  except  that 
a  special  license  shall  not  continue  in  force  after  the  holder  thereof 
ceases  to  be  employed  in  the  plant  specified  in  the  license.  A  license  in 
force  on  said  date  may  be  exchanged  for  a  license  of  the  same  class  under 
section  forty-nine  at  any  time  thereafter,  on  application  to  the  division, 
upon  forms  to  be  furnished  by  said  division.  The  applicant  shall  make 
oath  to  the  statements  contained  in  the  said  application,  and  the  chief  or 
any  inspector  of  the  division  may  administer  the  oath. 


9 

10 


Hoisting 
machinery. 
1911,  656, 
§§  1,2. 
1915,  211,  §  1. 

(Penalty,  §  55.] 


LICENSES  FOR  OPERATING   HOISTING  MACHINERY  NOT  RUN  BY  STEAM. 

Section  53.  No  person  shall  operate  derricks,  cableways,  machinery 
used  for  discharging  cargoes,  temporary  elevator  cars  used  on  excavation 
work  or  used  for  hoisting  building  material,  when  the  motive  power  to 
operate  such  machinery  is  mechanical  and  other  than  steam,  unless  he 
holds  a  license  as  hereinafter  provided.    The  owner  or  user  of  such  hoist- 
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(5  ing  machinery  shall  not  operate,  or  cause  to  be  operated,  such  machinery 
7  for  a  period  of  more  than  one  week,  unless  the  person  operating  it  is  duly 
S  licensed. 


1      Section  54.    A  license  to  operate  such  hoisting  machinery  shall  be  License  to  be 

carried  i 
person. 


2  carried  on  the  person  of  the  holder  thereof  when  operating  the  same.        '"''"""'  °°  ""^ 


1911,656,  §  5. 

1  Section  55.    Whoever  violates  any  provision  of  sections  forty-two  to  Penalty. 

2  fifty-four,  inclusive,  or  any  rule  made  thereunder,  or  prevents  or  at-  is9o!546!§7! 

3  tempts  to  prevent  an  inspector  from  entering  on  any  premises  in  the  fgos';  3?o,'  1 3^' 

4  discharge  of  his  duty  shall  be  punished  by  a  fine  of  not  less  than  ten  nor  \l\\-^  ^^^;  |  f 

5  more  than  three  hundred  dollars  or  by  imprisonment  for  not  more  than  i^iS'  259.  §  ii- 

6  three  months. 

examinations  of  applicants  for  licenses,  etc. 

1  Section  56.    The  chief  and  inspectors  of  the  division  shall  act,  as  inspectors  of 

2  provided  in  sections  fifty-seven  to  sixty-seven,  inclusive,  as  examiners  to'act^s'™ 

3  of  applicants  for  certificates  of  competency  to  inspect  boilers,  and  for  iS™™™' 

4  licenses  as  engineers  or  firemen  or  operators  of  hoisting  machinery.  }|^|;  ^f {;  1 1; 

5  The  chief  or  any  such  inspector  may  administer  the  oath  to  applicants.  }*^|'  ^46, 8  4. 

1899,  368,  §8.  1905,  310,  §  3.  1915,  259,  §§  5,  11. 

R.  L.  102,  §  86;  105,  §  1.      1911,  562,  §  3;  656,  §§  3,  6. 

1  Section  57.    Each  application  for  a  license  as  an  engineer  or  fireman  Applications 

2  of  a  class  specified  herein  or  as  an  operator  of  hoisting  machinery  not  lags',"^!?!? 

3  run  by  steam  shall  be  made  upon  a  blank  furnished  by  the  department,  ilgl,  546. 

4  signed  and  sworn  to  by  the  applicant,  and  shall  show  the  total  experience  figlles, 

5  of  the  applicant.     Each  such  application  shall  be  accompanied  by  an  ^  3. 7.^^  ^  ^^ 

6  examination  fee,  as  follows:   For  a  first  class  or  second  class  engineer's  }^°^,  310,  §1. 

7  license  or  for  a  special  license,  seven  dollars;    for  a  third  class,  fourth  1911!  562]  53- 

8  class  or  portable  class  engineer's  license  or  a  steam  fire  engineer's  license,  1915. 259, 

9  three  dollars;  for  an  extra  first  class,  a  first  class  or  second  class  fireman's  1927',  298. 

10  license,  two  dollars;   and  for  a  license  for  operating  hoisting  machinery 

1 1  not  run  by  steam,  three  dollars.    Each  such  application  shall  entitle  the 

12  applicant  to  one  examination  only,  except  in  case  of  an  appeal  under 
1;!  section  sixty-six;  provided,  however,  that  no  person  shall  make  applica- 

14  tion  hereunder  for  a  license  of  any  particular  class  oftener  than  once  in 

15  ninety  days.    The  fee  for  an  examination  on  appeal  shall  be  one  dollar. 

1  Section  58.     In  all  examinations  or  appeals  the  applicant  may  have  Applicants 

2  one  person  present  who  may  take  notes  if  he  so  desires.    In  case  of  ap-  person  present. 

3  plicants  for  certificates  of  competency  to  inspect  boilers  such  person  shall  §§^3,' 9.^*' 

4  be  a  representative  of  an  insurance  company  employing  the  applicant  or  f^  si.^sl' 

5  wishing  to  do  so. 

1905,  310,  §  1.  1911,  562,  §§  3,  6:  656.  15  3,  4. 

1907,  373,  §  3:  465,  5  7.  1915,  259,  §§  5,  9. 

1  Section  59.    A  certificate  of  competency  to  inspect  boilers  shall  be  Revocation 

2  revoked  and  a  license  as  engineer  or  fireman  or  operator  of  hoisting  ma-  is95.^47i!  §  2. 

3  chinery  shall  be  suspended  or  revoked   for  incompetence  or  untrust-  \lll\  HI]  \  1; 

4  worthiness  of  the  holder  thereof.     A  wilfully  false  statement  in  the  fgog-  1°q]  |  f ^• 

5  application  shall  be  sufficient  cause  for  revocation  at  any  time.     If  a  J^"^'  *65,  §  6. 

6  certificate  or  license  is  lost  or  destroyed  a  new  certificate  shall  be  issued  656,  '§  3. ' 

7  without  examination  upon  satisfactory  proof  thereof. 

1915,  259,  §§5,  6. 
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Application 
for  license. 
1907,  465,  §  6. 
1927,  296,  §  1. 


EXAMINATION  OF  INSPECTORS  OF  BOILERS. 

Section  60.  The  application  of  a  person  desiring  to  act  as  inspector 
of  boilers  for  an  insurance  company  shall  be  accompanied  by  a  written 
request  of  said  company  for  an  examination  of  such  person,  together 
with  a  fee  of  fifteen  dollars. 


Board  of 
examiners. 
1907,  465,  §  6. 


Certificate  of 
competency- 
1907,  465,  5  6. 


Appeal. 
1907,  465,  §  7. 
1927,  296,  §  2. 


Section  61.     Three  inspectors  of  the  division  shall  act  as  a  board  1 

of  examiners.     The  applicant  shall  be  examined  as  to  the  construe-  2 

tion,  installation,  maintenance  and  repair  of  steam  boilers  and  their  3 

appurtenances.  4 


Section  62.  If  the  applicant  is  found  competent  he  shall  receive  a 
certificate  of  competency  to  inspect  steam  boilers  for  the  company  which 
requested  the  examination.  The  certificate  shall  remain  in  force  during 
his  employment  by  the  company  unless  sooner  revoked. 

Section  6.3.  A  person  who  is  refused  a  certificate  of  competency, 
or  whose  certificate  is  revoked,  may  appeal  from  such  decision  to  the 
commissioner,  who  shall  grant  a  rehearing  of  the  case  by  a  board  of 
five  examiners,  no  one  of  whom  shall  have  acted  as  an  examiner  in  the 
former  instance;  provided,  that  in  the  case  of  a  person  desiring  to  appeal 
from  a  refusal  to  issue  to  him  a  certificate  of  competency  such  appeal  is 
accompanied  by  a  fee  of  fifteen  dollars.  Their  decision  shall  be  final  if 
approved  by  said  commissioner. 


1 
2 

3 

4 

1 
2 

3 

4 
.5 
6 

7 


examination     of    ENGINEERS,     FIREMEN     OR     OPERATORS    OF    HOISTING 

MACHINERY. 


Application 
for  license  as 
engineer  or 
fireman. 
Examination. 
1895,471,  §2. 
1896,  546,  §  2. 
1899,  368,  §  3. 
R.  L.  102,  §  81 
1905,  310, 
§§1,3. 

1911,  562,  §  3. 
1913,  610,  §  4. 
1915,  259, 
§§  4,  5. 


Application 
for  license 
to  operate 
hoisting 
machinery. 
1911,  656, 
§§1,3.        ^ 
1915,  211,  §  1. 


Section  64.  Whoever  desires  to  act  as  an  engineer  or  fireman  shall 
apply  for  a  license  to  the  inspector  of  the  division  for  the  towTi  where 
he  resides  or  is  employed.  The  examination  shall  be  uniform  throughout 
the  commonwealth.  The  applicant  shall  be  given  a  practical  examina- 
tion, and,  if  found  competent  and  trustworthy,  he  shall  receive  a  license 
graded  according  to  the  merits  of  his  examination.  An  applicant  for  a 
first  class  or  second  class  engineer's  license  or  for  a  special  license  shall 
be  examined  by  a  board  consisting  of  three  inspectors  of  the  division, 
or  two  inspectors  and  the  chief,  and,  if  the  applicant  is  employed,  one 
member  of  said  board  shall  be  the  department  inspector  of  boilers  for  the  10 
town  where  the  applicant  is  employed,  and  the  decision  of  said  board  11 
shall  be  final.  An  applicant  for  a  license  as  an  engineer  of  any  other  12 
class  or  as  a  fireman  shall  be  examined  by  one  inspector  of  the  division,  13 
from  whose  decision  there  shall  be  an  appeal  as  provided  in  section  14 
sixty-six. 


Section  6.5.  Whoever  desires  to  act  as  an  operator  of  hoisting  ma- 
chinery shall  apply  to  the  inspector  of  the  division  for  the  town  where 
he  resides  or  is  employed.  He  shall  be  given  a  practical  examination  by 
a  department  inspector,  and  if  found  competent  and  trustworthy  shall 
receive  a  license  to  operate  such  machinery.  He  shall  be  examined  only 
as  to  his  ability  to  use  the  particular  machinery,  whether  a  gasoline  or 
electric  engine  or  otherwise,  which  he  desires  to  operate,  and  the  license 
shall  be  limited  to  that  particular  kind  of  machinery;  but  if  he  so  requests, 
the  applicant  may  be  examined  as  to  his  proficiency  in  the  various  kinds 


15 

1 

2 

3 
4 
5 

6 

7 
8 
9 
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10  of  machinery  used  for  hoisting,  and  the  Hcense  shall  include  those  kinds 

11  of  machinery  in  respect  to  which  he  is  found  competent. 


1      Section  66. 


A  person  aggrieved  hy  tlie  action  of  a  single  examiner  Appeal. 

2  in  refusing,  suspending  or  revoking  a  license  to  act  as  engineer,  fireman  isno!  sle!  II'. 

3  or  operator  of  hoisting  machinery  may,  within  one  week,  appeal  there-  h  "f; 'iol' 1 14 

4  from  to  the  chief,  who  shall  appoint  three  inspectors  of  the  division,  J|j^^'  |"'  |  ^. 
.5  or  himself  and  two  inspectors,  to  act  together  as  a  board  of  appeal.    The  >'■•*'•■,  ^  *• ' , 

6  decision  of  a  majority  of  the  members  of  the  board  of  appeal  shall  be  final,  iqio!  259,'  §  9. 


1  Section  67.     A  license  shall  continue  in  force  until  it  is  suspended  or  i.ii-enso  in 

2  revoked  for  incompetence  or  untrustworthiness  of  the  licensee,  except  [evolced  or 

3  that  a  special  license  shall  not  continue  in  force  after  the  holder  thereof  i895™47'i*f§  2. 

4  ceases  to  be  employed  in  the  plant  specified  in  the  license.    A  person  whose  Jggfj'  |g^'  1 1- 
.5  license  is  suspended  or  revoked  shall  surrender  his  license  to  the  chief  or  R;  V  'o^'.  |  si. 

6  an  inspector  of  the  division.    If  a  new  license  of  a  different  grade  is  issued,  i?ii!_562!  §  .-si 

7  the  old  license  shall  be  destroyed  by  the  examiner. 

1915,  259.  §  6. 


656,  §  3. 


GENERAL  PROVISIONS. 


1  Section  6S.     Trial  justices  shall  have  jurisdiction  of  complaints  for  Trial  justices. 

2  violation  of  the  provisions  of  this  chapter,  or  of  rules  made  hereunder,  u^l'.  102,  |  II 

3  and  may  impose  fines  of  not  more  than  fifty  dollars. 


1905,  310.  §  3. 
1907,  4U5,  5  28. 


1909,  393,  §  3. 
1911,  636,  I  6. 


1915,  259,  §  11. 


1  Section  69.     The  commissioner  may  expend  the  amount  annually  Appropriation 

2  appropriated  for  investigation  work,  for  apparatus  used  in  connection  iMgriaL'"'' 

3  with  the  inspection  of  steam  boilers  and  for  the  installation  and  main- 

4  tenance  of  apparatus  in  the  examination  of  engineers  and  firemen. 


CHAPTER    147 


STATE   AND  OTHER  POLICE,   AND  CERTAIN   POWERS   AND  DUTIES 
OF  THE   DEPARTMENT  OF  PUBLIC  SAFETY. 


!>ECT. 
1. 


3. 

4. 

4A. 
5. 
6. 
6A. 

6B. 
6C. 

6D. 


Certain  duties  of  the  commissioner  of 
public  safety. 

Officers  and  inspectors.  Powers  and 
duties.  Purchase  of  land  to  house 
units  of  state  police. 

Same  subject.  Penalty  for  receiving 
rewards,  etc. 

Extra  police  officers  from  metro- 
politan district  commission. 

Bureau  of  criminal  identification. 

Appeal  from  certain  orders,  etc. 

Destruction  of  old  reports,  etc. 

Disposition  of  property  recovered  by 
department. 

Perishables. 
Proceeds  of  sales,  dis- 


Same  subject. 
Same  subject. 

position. 
Same  subject. 


Payments  to  owners. 


Sect. 


10. 


Constables,    etc.,    to    aid    governor, 

when.     Penalty. 
County  police,  appointment,  powers 

and  duties. 

SPECUL    POLICE    OFFICERS. 

Agents  of  Massachusetts  Society  for 
the  Prevention  of  Cruelty  to  Chil- 
dren. 

Agents  of  certain  corporations  for 
protection  of  animals. 


RESERVE    POLICE    FORCE    I.V    CITIES. 

11.      Reserve  poUce  force  in  certain  cities. 


12. 
13. 


Same  subject. 

Same  subject. 

pensation. 


Number  of  members. 
Powers,  duties,  com- 
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STATE   AND   OTHER   POLICE,    ETC. 


[Chap.  147. 


Sect. 

reserve  police  force  in  towns. 
13A.  Reserve  police  force  in  certain  towns. 


14. 

15. 
16. 
17. 


18. 
19. 


20. 
21. 


22. 
23. 

24. 
25. 
26. 
27. 
28. 

29. 
30. 


DAYS    OFF    FOR    POLICE. 

Days  off  for  police  in  certain  cities 

and  towns. 
Same  subject.    One  day  in  fifteen. 
Same  subject.    One  day  in  eight. 
Same  subject.     General  provisions. 


POLICE    MATRONS. 

Police  matrons  in  cities.  Designa- 
tion, etc. 

Same  subject.  Tenure  of  office,  sal- 
ary, duties. 

Same  subject.    Duties. 

"Police  station",  "station",  defined. 


PRIVATE    DETECTIVES. 

License.     When  required. 

Same  subject.     To    whom    granted, 


assistants. 
Same  subject. 
Same  subject. 
Same  subject. 
Same  subject. 


Application. 

Contents  and  term. 

Fee.     Bond. 

Revocation. 
Penalty  for  divulging  information  or 

making  false  report. 
Penalty  for  acting  without  license. 
Application  of  §§  22-29  limited. 


Sect. 

list  of  police. 

31.  List  of  police  to  be  sent  to  commis- 

sioner.    Penalty. 

licensed  boxing  matches. 

32.  Unlicensed  boxing  matches  forbidden. 

Penalty.     Special  licenses. 

33.  Licenses  for  bo.xing  matches. 

34.  Same  subject.     Bond. 

35.  Licenses  for  officials. 

36.  Referee  and  judges. 

37.  Physician. 

38.  Number  of  rounds.     Gloves. 

39.  Age  of  participants  or  spectators. 

40.  Payment  to  commonwealth.     Report 

of  proceeds,  etc. 

41.  Tickets  not  to   be   sold   beyond   ca- 

pacity of  hall. 

42.  Revocation  or  suspension  of  license. 

43.  Licensee  not  to  have  financial  interest 

in  boxer. 

44.  Witnesses  before  the  commission. 

45.  Superior  court  may  enjoin  unlicensed 

match. 

46.  Rules  and  regulations.     Report. 

47.  Distribution   of   money   received   by 

commonwealth. 

48.  Sections  32-47  in  effect  in  cities  .and 

towns  which  accept  them. 

49.  Acceptance. 

50.  Resubmission. 

51.  Certain  provisions  of  law  not  appli- 

cable to  boxing  matches. 


Certain  duties 
of  the  com- 
missioner of 
public  safety. 
1865,  219, 
§§  1,4. 
1871,  394,  §  3. 

1874.  405. 

1875,  15. 
1877,214. 
1879,  305, 
P.  S.  103, 
§§3,11. 
1894,481, 
1895,  418, 
R.  L.  108,  §  2 


1. 

§6. 
§3. 


§  57. 


Section  1.     The  commissioner  of  public  safety,  in  this  chapter  called  1 

the  commissioner,  shall  have  charge  of  the  administration  and  enforce-  2 

ment  of  all  laws,  rules  and  regulations  which  it  is  the  duty  of  the  depart-  3 

ment  of  public  safety,  in  this  chapter  called  the  department,  to  ad-  4 

minister  and  enforce,  and  shall,  except  as  is  otherwise  provided,  direct  5 

all  inspections  and  investigations.     He  shall,  subject  to  the  approval  of  6 

the  governor,  make  all  necessary  rules  for  the  government  of  his  depart-  7 

ment,  for  reports  to  be  made  by  officers  under  him  and  for  the  performance  8 

of  their  duties.     He  shall  make  an  annual  report.  9 


1906.  521,  §  1. 
1911,  619. 


1912,  72U,  §  5. 

1919,  350,  §§  1,  99.  100. 


3  Op.  A.  G.  492. 


Officers  and 
inspectors. 
Powers  and 
duties.     Pur- 
chase of  land 
to  house  units 
of  state  police. 

1865,  249,  "  " 

1866,  261, 
1871,  394, 
§§  2,  4,  7. 
1875,  15,  S 
1879,  305, 
§§2,  12. 
P.  S.  103.  I 
1888,  113. 
1894,  481. 
R.  L.  108, 
1906.  262. 
1908.  143, 
1913,  610, 
1919,  350, 
§102. 
1921,  164. 


§4. 


§1. 
i7. 


1. 
§  1. 


Section  2.  All  officers  and  inspectors  of  the  department  shall  have  1 
and  exercise  throughout  the  commonwealth  the  powers  of  constables,  2 
police  officers  and  watchmen,  except  as  to  service  of  civil  process.  The  .3 
governor  may  command  their  services  in  suppressing  riots  and  in  pre-  4 
serving  the  peace.  The  commissioner  may  detail  any  officer  or  inspector  5 
in  the  division  of  inspection  or  in  the  division  of  fire  prevention  for  tem-  6 
porary  service  in  the  division  of  state  police.  He  may  from  time  to  7 
time  appoint  employees  of  the  department  to  serve  at  his  pleasure  as  8 
special  state  police  officers  and  may  invest  them  with  such  of  the  powers  9 
of  state  police  as  he  may  deem  advisable.  The  commissioner,  with  the  10 
approval  of  the  governor,  may  authorize  the  officers  and  inspectors  of  11 
the  department  to  carry  badges,  revolvers,  clubs,  handcuffs  and  twisters,  12 
or  such  other  articles  as  may  be  required  in  the  performance  of  their  13 
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14  duties.    The  commissioner,   with   the  approval   of  the  governor  and  Jg^g' fgg' ^  ^ 

15  council,  may  expend  such  sums  as  may  be  appropriated  for  the  purchase  3  0p!a.g.5i.5. 

16  of  land  for  housing  units  of  the  state  police  or,  if  the  price  to  be  paid  for 

17  such  land  is  in  any  case  less  than  one  hundred  dollars,  the  expenditure, 
IS  approved  as  aforesaid,  may  be  made  from  the  current  appropriation  for 
19  the  expenses  of  the  division  of  state  police. 


ny  officer  or  inspector  of  the  department  who  directly  Samo  subject. 
ives  a  reward,  gift  or  gratuity  on  account  of  his  official  Ji^eivlnE'""^ 


1  Section  .3.    An, 

2  or  indirectly  receiv 

3  services  shall  be  punished  by  a  fine  of  not  more  than  one  hundred  dollars  is'J^'igi';''^' 

4  or  by  imprisonment  for  not  more  than  three  months,  and  shall  also  be  Hji;  \^  .  g 

5  discharged  from  office.     Any  officer  or  inspector  who  fails  to  faithfully  J^^'  214,  §  io. 

6  perform  his  duties  shall  be  immediately  discharged  from  office. 

p.  S.  103,  §  6;  104,  §  24.        1S94,  481,  §  .56.  1919,  350,  §  108. 

1882,  266,  §  5.  R  L.  lOS.  §  6.  133  Mass.  233. 

1  Section  4.    The  commissioner  may,  when  public  exigency  requires,  Extra  poUce 

2  with  the  approval  of  the  governor,  call  upon  the  metropolitan  district  metropolitan 

3  commission  for  assistance  in  performing  the  duties  imposed  upon  him  mfssion""" 

4  by  law;  and  the  said  commission  shall,  when  so  called  upon,  assign  to  duty  \^^^j  ^^°- 

5  under  said  commissioner  such  of  the  police  force  under  its  control  as  it 

6  and  the  commissioner  shall  determine. 

1  Section  4A.     The  commissioner    shall  provide  within    the   depart-  Bureau  of 

2  ment  for  receiving,  arranging  and  keeping  proper  means  for  the  identi-  kientiffcation. 

3  fication  of  criminals  and  for  the  furnishing  of  means  of  identification  of  '^^''  ^^°'  ^  '■ 

4  criminals  to  police  departments  of  cities  and  towns,  to  the  department 

5  of  correction  and  to  prosecuting  officers  within  the  commonwealth.     He 

6  may  in  his  discretion  furnish  means  of  identification  of  criminals  to 

7  proper  officers  in  other  states  and  in  foreign  countries.     He  may  secure 

8  means   of   identification   including   measurements,   photographs,   finger 

9  prints  and  other  means,  so  that  known  criminals  may  be  identified  in 

10  this  commonwealth.    The  commissioner  shall,  on  his  own  initiative,  or 

11  upon  request  of  the  chief  police  officer  of  any  city  or  town,  or  of  any 

12  district  attorney  within  the  commonwealth,  furnish  to  such  chief  police 

13  officer  or  district  attorney  such  information  as  he  has  in  his  possession 

14  which  may  tend  to  assist  in  the  identification  of  or  apprehension  of 
1")  criminals. 

1  Section  5.     Any  person  affected  by  an  order  of  the  department  or  Appeal  from 

2  of  a  division  or  office  thereof,  except  one  made  by  the  state  fire  marshal  ordm"  etc. 

3  under  chapter  one  hundred  and  forty-eight,  may,  within  such  time  as  §^/o9^*°' 

4  the  commissioner  mav  fix,  which  shall  not  be  less  than  ten  days  after  j-Jj^  ^20.    _ 

•  f  1  1*1  1  •      •  I  1      11      1  19.30.  399,  5  .->. 

o  notice  of  such  order,  appeal  to  the  commissioner,  who  shall  thereupon  2.5.5  Mass.  5. 

6  grant  a  hearing,  and  after  such  hearing  may  amend,  suspend  or  revoke  271  Mass!  soe! 

7  such  order.     Any  person  aggrieved  by  an  order  approved  by  the  com-  op.  a.^g. 

8  missioner,  or  by  an  order  made  by  the  state  fire  marshal  as  aforesaid,  i34^302!'" 

9  may  appeal  to  the  superior  court;   provided,  that  such  appeal  is  taken 

10  within  fifteen  days  from  the  date  when  such  order  is  approved  or  made. 

11  The  superior  court  shall  have  jurisdiction  in  equity  upon  such  appeal  to 

12  annul  such  order  if  found  to  exceed  the  authority  of  the  department  or 

13  of  the  marshal,  as  the  case  may  be,  or  upon  petition  of  the  commissioner 

14  to  enforce  all  valid  orders  issued  by  the  department.     Nothing  herein 
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contained  shall  be  construed  to  deprive  any  person  of  the  right  to  pursue  15 
any  other  lawful  remedy.  16 


Destruction 

of  old  reports, 

etc. 

1916,  145.  §  1. 


Section  6.     The  commissioner  may  after  two  years  destroy  or  other-  1 

wise  dispose  of  applications  for  approval  of  entertainments  on  Sunday,  2 

inspection   reports  of  theatres  and   halls   under   section   thirty-six  of  3 

chapter  one  hundred  and  forty-three,  and  applications  for  permits  for  4 

special  exhibitions  of  pictures  under  section  eighty-two  of  said  chap-  5 

ter.     Any  proceeds  received  from  their  disposal  shall  be  paid  to  the  6 

commonwealth.  7 


Disposition  of 

property 

recovered 

bv  department. 

1926,  225. 


Section  6A.     If  money,  goods  or  other  property  which  has  been  1 

stolen,  lost,  abandoned  or  taken  from  a  person  under  arrest  comes  into  2 

the  possession  of  an  officer  or  other  employee  of  the  department  by  virtue  .3 

of  his  office  or  employment,  he  shall  deliver  the  same  to  the  person  desig-  4 

nated  by  the  commissioner  to  receive  the  same  and  shall  thereupon  be  5 

relieved    from    further   responsibility    therefor.     If   no    person    proves  6 

ownership  of  such  money,  goods  or  other  property  within  six  months,  7 

the  commissioner  may  cause  the  same,  except  money  imclaimed,  to  be  8 

sold  at  public  auction  at  such  place  and  time  and  by  such  person  as  the  9 

commissioner  may  designate.     Notice  of  the  time  and  place  of  such  10 

sale,  with  a  description  of  the  property,  shall  be  given  by  publishing  the  11 

same  once  in  a  newspaper  published  in  the  county  where  the  property  12 

was  found  or  taken  as  aforesaid.  '  13 


Same  subject. 
Perishables. 
1926,  225. 


Section  6B.  Such  property,  if  perishable  or  liable  to  deteriorate 
greatly  in  value  by  keeping,  or  the  value  of  which  will  probably  be  less 
than  the  expense  of  keeping,  may  be  sold  at  public  auction  at  such 
place  and  at  such  time  within  six  months  and  by  such  person  as  the 
commissioner  may  designate,  such  notice  of  the  time  and  place  of  sale 
as  the  commissioner  may  deem  reasonable  and  proper  first  being  given. 


Pr^eldi'jff''*'        Section  6C.     The  proceeds  of  such  sales,  together  with  such  un-  1 

^osltiolj^'         claimed  money,  after  deducting  all  reasonable  charges  and  expenses  2 

1926,225.         incurred  on  account  of  such  property,  shall  be  accounted  for  and  paid  3 

to  the  commonwealth.  4 


Same  subject. 
Payments 
to  owners. 
1926,  225. 


Section  6D.     If,  within  two  years  and  six  months  after  such  money  1 

has  come  into  the  possession  of  an  officer  or  other  employee  of  said  2 

department  or  within  two  years  after  any  such  sale,  the  owner  claims  3 

such  property  and   proves  ownership  to  the  satisfaction  of  the  com-  4 

missioner,  the  amount  of  such  unclaimed  money  or  the  proceeds  of  the  5 

sale  of  such  property,  after  deducting  reasonable  expenses,  shall  be  paid  6 

to  him  by  the  state  treasurer.  7 


Constables, 
etc.,  to  aid 
governor, 
when. 
Penalty. 

1865,  249.  §  2. 

1866,  261, 
«2,  3. 

1871,  394,  §  4. 
1875,  15,  §  9. 
P.  S.  103,  §  12. 


Section  7.     Constables,  city  marshals,  chiefs  of  police  and  all  other  1 

police  officers  shall,  within  their  respective  cities  and  towns,  aid  the  2 

governor  in  the  performance  of  his  duties  whenever  called  upon,  and  any  3 

such  officer  who  refuses  so  to  do  when  called  upon  shall  be  punished  by  a  4 

fine  of  not  more  than  one  hundred  dollars  or  by  imprisonment  for  not  5 

more  than  three  months.  6 

R.  L.  108,  §  9. 
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1  Section  8.     County  commissioners  may  appoint  as  police  officers  County  police. 

2  persons  who  are  in  the  employment  of  the  county,  who  siiall,  when  on  power"  and"' 
.3  duty,  wear  in  phiin  sight  a  metallic  badge  inscribed  with  the  words  I'sga.^ige, 

4  "County  Police"  and  the  name  of  the  county  for  which  they  are  ap-  R^ff^os  §  lo 

5  pointed.    Such  officers  may  preserve  order  in  any  court  house  or  in  any  '/•'Sf •  ^*''' 

6  room  or  building  used  for  county  business  and  upon  the  adjoining  prcm-  i93  Mass.  280. 

7  ises.    They  may,  without  a  warrant,  arrest  idle,  intoxicated  or  disorderly 

8  persons  who  by  their  presence  or  conduct  obstruct  or  annoy  persons 

9  using  county  buildings  or  premises,  or  who  violate  section  ninety-seven 

10  of  chapter  two  hundred  and  sixty-six,  and  may  take  persons  so  arrested 

11  to  the  nearest  police  station  or  other  place  of  lawful  detention. 

SPECIAL  POLICE  OFFICERS. 

1  Section  9.    The  governor  may  appoint  two  or  more  agents  of  the  Agents  of 

2  Massachusetts  Society  for  the  Prevention  of  Cruelty  to  Children  as  slSy^'for"' 

3  special  state  police  officers  for  a  term  of  three  years,  who  shall  be  subject  'f  crieity°t'o°° 

4  to  removal  by  the  governor,  shall  serve  without  pay  and  shall  have  and  fg''o3'*3''3°3 

5  exercise  throughout  the  commonwealth  the  powers  of  state  police  officers 

6  to  serve  warrants  and  other  criminal  processes,  except  the  authority  to 

7  arrest  without  a  warrant. 

1  Section  10.    The  commissioner  may  appoint,  at  the  request  of  the  Agents  of 

2  Massachusetts  Society  for  the  Prevention  of  Cruelty  to  Animals,  the  p"ra7k)nBfor 

3  Animal  Rescue  League  of  Boston  or  the  Boston  Work  Horse  Relief  ^Tmlu""  °' 

4  Association,  duly  accredited  agents  of  the  corporation  so  requesting  as  }^??;  ^^^;  | }; 

5  special  police  officers  to  serve  for  one  year,  subject  to  removal  by  the  {gj^'^^s 

6  commissioner.     Such  special  police  officers  shall  report  to  him  as  to 

7  their  official  acts  at  such  times  and  in  such  manner  as  he  may  require. 

8  They  shall  serve  without  pay,  except  their  regular  compensation  as 

9  agents  of  said  corporation.     They  shall  receive  no  fees  for  services  or 

10  return  of  any  criminal  process  and  shall  have  throughout  the  common- 

11  wealth  the  powers  of  constables  and  police  officers  to  arrest  and  detain 

12  any  person  violating  any  law  for  the  prevention  of  cruelty  to  animals. 

RESERVE   POLICE   FORCE  IN  CITIES. 

1  Section  11.     Any  city,  except  Boston,   in  which  the  city  council,  f^Hf^a c°t''"' 

2  with  the  approval  of  the  mayor,  accepts  this  and  the  two  following  sec-  tain  cities. 
.3  tions  or  has  accepted  corresponding  provisions  of  earlier  laws,  may  estab-  §§  i.'4. 

4  lish  a  reserve  police  force;    and  appointments  thereto  shall,  subject  to  213  Mass.' is. 
.5  chapter  thirty-one,  be  made  in  the  same  manner  as  appointments  to  the 
G  regular  police  force  of  said  city. 

1  Section  12.     The  number  of  members  of  such  reserve  force  shall  not  .same  subject. 

2  exceed  five  in  cities  in  which  the  number  of  members  of  the  regular  force  members" 

3  does  not  exceed  fifteen.    If  the  number  of  members  of  the  regular  force  r*^l'.  10s!  1 27. 

4  exceeds  fifteen,  one  member  may  be  added  to  the  reserve  force  for  e\'ery 
.'•)  three  of  the  regular  force  above  fifteen  and  not  above  thirty;  one  for 
(i  every  five  of  the  regular  force  above  thirty  and  not  above  eighty;  and 
7  one  for  every  ten  of  the  regular  force  above  eighty. 


1  Section  13.    The  mayor,  chief  of  police  or  city  marshal  of  a  city  .same  subject. 

2  in  which  such  reserve  force  is  established  may  assign  the  members  thereof  co°mpen'saSon^' 

3  to  duty  in  said  city  whenever  and  for  such  length  of  time  as  said  mayor,  r^^l.  \li\  1 2s. 
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chief  of  police  or  marshal  may  deem  necessary;   and  when  on  duty  the  4 

members  of  said  reserve  force  shall  have  all  the  powers  and  duties  of  5 

members  of  the  regular  police  force  of  said  city.    The  compensation  of  6 

the  members  of  said  reserve  force  shall  be  fixed  by  the  city  council.  7 


RESERVE   POLICE  FORCE   IN  TOWNS. 

tece7nc''er-"^^^  SECTION  13 A.  A  towu  having  an  organized  police  force  or  depart-  1 
ilso!"!"^  ment,  other  than  a  town  in  which  a  reserve  police  force  is  established  2 
under  special  law,  which  accepts  the  provisions  of  this  section,  may  .3 
establish  a  reserve  police  force  consisting  of  such  number  of  members  as  4 
the  town  may  determine.  Appointments  to  such  force  shall  be  made  in  5 
the  same  manner  and  subject  to  the  same  provisions  of  law  as  appoint-  6 
ments  to  its  regular  police  force.  Members  of  said  reserve  force  may  7 
be  remo\ed  by  the  selectmen  at  any  time  for  any  reason  satisfactory  to  S 
them  and  shall  be  subject  to  such  rules  and  regulations  as  the  selectmen  9 
may  prescribe.  Said  members  shall,  when  on  duty,  have  all  the  powers  10 
and  duties  of  members  of  the  regular  police  force  of  said  town  and  shall  11 
be  paid  by  the  town  such  compensation  as  the  selectmen  may  fix.  12 


Days  off  for 
police  in  cer- 
tain cities 
and  towns. 
1908,  476, 
|§1,3. 


DAYS  OFF  FOR   POLICE. 

Section  14.  Members  of  the  police  department  of  every  city,  except 
Boston  and  such  cities  as  have  accepted  chapter  two  hundred  and  ten 
of  the  acts  of  nineteen  hundred  and  eleven  or  chapter  one  hundred  and 
sixty-six  of  the  acts  of  nineteen  hundred  and  twenty,  and  of  every  town 
which  accepted  chapter  four  hundred  and  seventy-six  of  the  acts  of  nine- 
teen himdred  and  eight  and  afterward  did  not  accept  chapter  two  hiuidred 
and  ten  of  the  acts  of  nineteen  hundred  and  eleven  or  chapter  one  hun- 
dred and  sixty-six  of  the  acts  of  nineteen  hundred  and  twenty,  shall  be 
excused  from  duty  for  one  day  out  of  every  thirty  without  loss  of  pay. 


Same  subject. 
One  day  in 
fifteen. 
1911,  210, 
§§1.3. 


Section  15.  Except  in  Boston,  members  of  the  police  department 
of  every  town  which  accepted  chapter  two  hundred  and  ten  of  the  acts 
of  nineteen  hundred  and  eleven  and  did  not  accept  chapter  one  hundred 
and  sixty-six  of  the  acts  of  nineteen  hundred  and  twenty  shall  be  excused 
from  duty  for  one  day  out  of  every  fifteen  without  loss  of  pay. 


Same  subject. 
One  day  in 
eight. 
1920,  166, 
§§  1.4.5. 
1927,  304. 
1930,  58. 


Section  16.  Except  in  Boston,  members  of  the  police  department 
of  "every  town  which  accepts  or  has  accepted  the  provisions  of  this  sec- 
tion by  vote  of  its  city  council  or  selectmen,  or  has  accepted  the  corre- 
sponding provisions  of  earlier  laws  in  the  manner  therein  provided, 
shall  be  excused  from  duty  for  one  day  out  of  every  eight  without  loss 
of  pay. 


Same  subject. 
General 
provisions. 
1908,  476, 
§5  1.2. 
1911,  210, 
§11.2. 
1920,  166, 
§§  1.2. 
1927,  304. 


Section  17.     The  time  and  manner  of  excusing  members  of  police  1 

departments  from  duty  in  any  town  subject  to  any  of  the  three  preceding  2 

sections  shall  be  determined  by  the  chief,  superintendent  or  other  officer  3 

or  board  at  the  head  of  the  police  department.    A  member  so  excused  4 

shall  be  exempt  from  duty  and  from  attendance  at  a  police  station  or  5 

other  place,  but  otherwise  shall  be  subject  to  all  laws,  rules  and  regu-  6 

lations  relating  to  members  of  the  department  to  which  he  belongs.    The  7 

chief,  superintendent  or  other  officer  or  board  at  the  head  of  the  police  8 
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9  department  of  any  such  town  may,  in  case  of  any  ]nil)lic  emergency,  or  of 

10  any  unusual  doniand  for  the  services  of  the  police  in  that  town,  prevent 

11  any  member  of  tlie  department  from  taking  the  day  off  at  the  time  when 

12  he  is  entitled  thereto,  or  at  the  time  assigned  therefor,  provided  that  such 

13  day  off  shall  be  granted  to  him  as  soon  thereafter  as  is  practicable.    In 

14  no  case  shall  the  number  of  such  days  off  be  less  than  twelve  in  each 

15  year  in  a  town  subject  to  section  fourteen,  or  twenty-four  in  each  year 

16  in  a  town  subject  to  section  fifteen,  or  forty-five  in  each  year  in  a  town 

17  subject  to  section  sixteen,  and  they  shall  be  in  addition  to  any  annual 
IS  vacation  now  or  hereafter  allowed  to  members  of  the  said  departments, 
19  and  such  annual  vacation  shall  not  be  diminished  on  account  thereof. 


POLICE  MATRONS. 

1  Section  IS.    In  every  city  having  a  population  of  over  thirty  thou-  PoUce  matrons 

2  sand  inhabitants  as  shown  by  the  latest  census,  state  or  national,  except  Des'igQation. 

3  Boston,  the  mayor  shall,  and  in  any  other  city  the  mayor,  and  in  Boston,  ^gs7. 234.  §  1.  ■ 

4  the  police  commissioner,  may  designate  one  or  more  police  stations  for  J^^s,  isi.    ^^ 

5  the  detention  and  confinement  of  females  under  arrest,  and  for  the 

6  detention  and  lodging  of  females  not  under  arrest,  within  such  city.    Such 

7  mayor  or  police  commissioner  may  at  any  time  designate  additional  sta- 

8  tions,  or  may  discontinue  any  stations  so  designated;    but  one  such 

9  station  shall  always  remain  so  designated,  except  in  Boston.    The  police 

10  commissioner  of  Boston  and  the  mayor  of  any  other  city  shall  appoint, 

11  as  soon  as  may  be  after  any  station  has  been  so  designated,  one  or  two 

12  police  matrons  to  be  attached  thereto. 

1  Section  19.    A  woman  shall  not  be  appointed  a  police  matron  unless  samc  subject. 

2  she  is  suitable  therefor  and  has  been  recommended  in  writing  by  at  least  offiJc'aaiary, 

3  ten  women  of  good  standing,  residents  of  the  city  where  the  appoint-  fgsy'.^asi,  §  2. 

4  ment  is  to  be  made.    A  police  matron  may  be  removed  by  the  mayor  or  jsss,  isi. 

5  police  commissioner,  as  the  case  may  be,  by  written  order  stating  the 

6  cause  of  removal.    Upon  her  death,  resignation  or  removal  her  successor 

7  shall  be  appointed  as  soon  as  may  be.     She  shall  receive  a  reasonable 

8  compensation,  which  shall  be  fixed,  except  in  Boston,  by  the  city  council, 

9  and  in  Boston,  by  the  concurrent  action  of  the  city  council  and  of  the 

10  police  commissioner,  and  shall  be  paid  by  the  city  treasurer  upon  the 

11  requisition  of  the  body  fixing  her  compensation.      If  only  one  police 

12  matron  is  attached  to  a  station,  she  shall  reside  within  a  reasonable 

13  distance  thereof  and  shall  be  ready  to  respond  to  a  call  therefrom  at  any 

14  hour  of  the  day  or  night.    If  two  police  matrons  are  attached  to  a  station, 
1.5  the  hours  during  which  they  shall  respond  to  calls  therefrom,  respectively, 

16  shall  be  so  fixed  by  the  mayor  or  police  commissioner  that  one  of  them 

17  shall  be  ready  to  respond  at  any  hour  of  the  day  and  night,  and  each  such 

18  matron  shall,  during  the  hours  so  fixed  for  her,  remain  within  a  reason- 

19  able  distance  of  such  station  and  be  ready  to  respond  to  any  call  there- 

20  from.    One  of  such  matrons  shall  remain  constantly  at  the- police  station 

21  to  which  she  is  attached,  ready  for  service,  so  long  as  any  female  is 

22  detained,  lodged  or  held  under  arrest  therein.     A  police  matron  shall 

23  have  the  entire  care  and  charge  of  all  females  held  under  arrest,  detained 

24  or  lodged  in  the  station  to  which  she  is  attached,  and  she  may  call  upon 

25  the  officer  in  command  of  such  station  for  assistance.     She  shall  be 

26  subject  to  the  authority  of  the  head  of  the  police  department  of  the 

27  city  where  she  serves,  and  to  the  rules  and  regulations,  consistent  with 
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sections  eighteen  to  twenty,  inclusive,  which  may  be  prescribed  by  such  28 
authority;  but  she  shall  not  be  subject  to  the  control  or  direction  of  29 
any  police  officer  attached  to  a  station  except  the  officer  in  command  30 
thereof  at  the  time.  In  every  station  to  which  a  police  matron  is  at-  31 
tached,  the  mayor  or  police  commissioner  shall,  at  the  expense  of  the  32 
city,  provide  sufficient  and  proper  accommodation  for  females  held  under  33 
arrest,  detained  or  lodged  therein.  34 

Same  subject.        SECTION  20.    If  a  female  is  arrested  and  taken  to  a  police  station  to     1 

Duties.  -I'liiiri 

1887, 234,  §  4.  which  a  matron  is  attached  or,  if  not  under  arrest,  is  detained  or  lodged  2 
R.  l'.  los',  §  34.  therein,  the  police  officer  there  in  command  shall  cause  the  matron  to  be  3 
summoned  forthwith;  and  if  in  a  city  in  which  a  police  matron  has  been  4 
appointed,  or  in  Boston,  a  female  is  arrested  and  taken  to  a  station  to  5 
which  no  matron  is  attached,  or  is  received  therein  for  the  purpose  of  6 
detention  or  lodging,  such  officer  shall  cause  her  to  be  removed  as  soon  7 
as  possible  to  the  nearest  station  to  which  a  matron  is  attached,  or  in  8 
Boston,  to  the  house  of  detention,  and  the  city  treasurer  shall  pay  the  9 
reasonable  expense  of  such  removal  upon  the  requisition  of  the  head  of  10 
the  police  department.  Such  removal  of  a  female  shall  not  deprive  any  1 1 
court  of  any  jurisdiction  which  it  would  otherwise  have  had.  12 

statin",  Section  21.    The  words  "police  station"  or  "station"  in  the  three     1 

difined"  '         preceding  sections  shall  mean  any  place  in  which  persons  are  temporarily    2 
1887, 234,  §  5.    confined  under  arrest.  3 

R.  L.  108,  §  35. 


License. 
When  required. 
1879,  305,  §  7. 
P.  S.  103,  §  7. 
1898,  486. 
R.  L.  lOS,  §  36. 
1919,  271, 
§§  1.  10. 
217  Mass.  294. 


PRIVATE  DETECTIVES. 

Section  22.  No  person  shall  engage  in  the  business  of  or  solicit  busi- 
ness as  a  private  detective,  or  the  business  commonly  transacted  by  a 
private  detective,  under  any  name  or  title  whatsoever,  without  first 
obtaining  a  license  so  to  do  as  provided  in  sections  twenty-three  to 
thirty,  inclusive. 

Op.  A.  G.  (1919)  119. 


Same  subject. 
To  whom 
granted, 
assistants. 
1919,  271.  §  2. 


Section  23.  The  said  license  may  be  granted  by  the  commissioner 
to  any  reputable  citizen  of  the  United  States,  or  to  any  firm  or  corpora- 
tion making  written  application  therefor.  The  persons  making  the 
application  shall  be  not  less  than  twenty-one  years  of  age,  and  shall 
have  had  at  least  three  years'  experience  as  investigators.  The  holder 
of  a  license  may  employ  as  many  agents,  operatives  and  assistants  as 
may  be  deemed  necessary  by  the  licensee  for  the  conduct  of  the  business. 


Same  subject. 
Application. 
1919,  271,  §3. 


Section  24.    Application  for  the  license  shall  be  made  on  blank  forms  1 

to  be  furnished  by  the  commissioner.    The  material  facts  stated  in  the  2 

application  shall  be  verified  by  the  oath  of  the  applicants,  or,  in  the  case  3 

of  corporations,  by  the  oath  of  the  resident  manager  or  superintendent  4 

to  whom  the  license  may  be  issued.    The  application  shall  contain  the  5 

certificates  of  at  least  three  reputable  citizens  of  the  commonwealth,  6 

residing  in  the  town  where  the  applicant  proposes  in  his  application  to  7 

establish  his  principal  place  of  business,  and  said  certificates  shall  be  8 

received  as  evidence  of  the  good  repute  of  the  applicants,  and  as  evidence  9 

that  the  representations  made  in  the  application  are  true.  10 
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1  Section  25.     Tlie  license  shall  be  granted  for  one  year,  and  shall  f^^entaand 

2  state  therein  the  name  and  address  of  the  principal  office  or  place  of  »^™-  ^^j  j  ^ 

3  business  of  the  licensee,  and  the  name  under  which  the  licensed  business 

4  is  to  be  conducted. 

1  Section  26.     For  each  license,  the  licensee,  if  an  individual,  shall  f^'^'^^^^^td'" 

2  pay  to  the  commissioner  the  sum  of  one  hundred  dollars  annually,  and,  ^','^^^j2J^'g'  |g^- 

3  if  a  partnership  or  corporation,  the  sum  of  two  hundred  dollars  annually, 

4  and  shall  give  to  the  commissioner  a  bond  in  the  sum  of  five  thousand 

5  dollars,  executed  by  the  applicant  as  principal  and  by  a  surety  company 

6  authorized  to  do  business  in  the  commonwealth  as  surety.    The  bond 

7  shall  be  in  such  form  as  the  commissioner  may  prescribe,  conditioned 

8  upon  the  honest  conduct  of  the  business  of  the  licensee,  and  the  right 

9  of  any  person  injured  by  the  wilful,  malicious  or  wrongful  act  of  the 
10  licensee  to  bring  in  his  own  name  an  action  on  the  bond. 

1  Section  27.    A  license  may  be  revoked  at  any  time  by  the  commis-  same  subject. 

2  sioner  for  good  cause  sho^\'n;  provided,  that  due  notice  shall  have  been  1919,271,  §6. 

3  given  to  the  licensee  to  appear  before  the  commissioner  to  show  cause 

4  why  the  license  should  not  be  revoked. 

1  Section  28.    Any  person  who  is  or  has  been  an  employee  of  a  licensee  Penalty  for 

2  and  who  divulges  any  information  gained  by  him  in  the  said  employ-  in7o"rmat1on  or 

3  ment  except  as  his  employer  may  direct,  or  as  he  may  be  required  by  "pon^'"'^** 

4  law  to  do,  or  who  wilfully  makes  a  false  report  to  his  employer,  shall  be  24oVaV3'.  264. 

5  punished  by  a  fine  of  not  more  than  five  hundred  dollars  or  by  imprison- 

6  ment  for  not  more  than  one  year,  or  both. 

1  Section  29.    Any  person  other  than  an  agent,  employee  or  assistant  Penalty  for 

2  of  a  licensee  hereunder,  and  any  corporation  acting  as  a  private  detective  out'ifeense. 

3  without  obtaining  a  license  in  accordance  with  sections  twenty-three  to  r'I.  jos'.'ss. 

4  thirty,  inclusive,  shall  be  punished  by  a  fine  of  not  more  than  five  hun-  fgj^  l^f^  ^  ^^• 

5  dred  dollars  or  by  imprisonment  for  a  term  not  exceeding  one  year,  or  §5  9. 10. 

6  both ;  but  no  corporation  shall  be  liable  to  the  said  penalty  if  its  resident 

7  manager  or  superintendent  is  duly  licensed  under  said  sections. 

1  Section  30.    Sections  twenty-two  to  twenty-nine,  inclusive,  shall  not  AppUnation  of 

2  apply  to  any  detective  or  officer  belonging  to  the  police  force  of  the  linntecr 

3  commonwealth,  or  of  any  subdivision  thereof,  while  engaged  in  the  per-  ^®'^'  '^^'  ^  ^ 

4  formance  of  his  official  duties;  nor  to  a  charitable,  philanthropic  or  law 

5  enforcement  society  or  association  duly  incorporated  under  the  laws  of 

6  the  commonwealth,  nor  to  any  agent  thereof  while  engaged  in  the  dis- 

7  charge  of  his  duties  as  such  agent,  provided  the  society  or  organiza- 

8  tion  is  promoted  and  maintained  for  the  public  good  and  not  for  private 

9  profit;  nor  to  any  person  employed  by  any  person  as  an  investigator  in 

10  connection  with  the  business  of  such  employer,  and  whose  services  are 

11  not  let  out  to  another  for  profit  or  gain;  nor  to  any  regularly  established 

12  credit  reporting  or  mercantile  agency. 

LIST   OF   police. 

1  Section  31.    The  clerk  of  each  town  in  which  a  chief  of  police  or  city  List  of  police 

2  marshal  is  apjjointed  shall,  within  one  week  after  such  appointment,  commissioner. 

3  notify  the  commissioner  of  the  name  of  the  person  so  appointed;   and  flgL^o. 


1840 


LICENSED  BOXING  MATCHES. 


[Chap.  147. 


R.  L.  los,         the  clerk  of  each  town  not  having  a  chief  of  police  shall  annually,  on  4 

1916, 241,  §  1.    October  first,  send  to  the  commissioner  the  names  of  all  the  police  officers  5 

and  constables  in  such  town.     If  he  neglects  or  refuses  so  to  do,  he  shall  6 

be  punished  by  a  fine  of  fifty  dollars.  ~ 


Unlicensed 
boxing  matches 
forbidden. 
Penalty. 
Special 
licenses. 
1920,  619,  §  3. 
Op.  A.  G 
(1920)  300. 


LICENSED   BOXING  MATCHES. 

Section  32.     No  boxing  or  sparring  match  or  exhibition  for  a  prize  1 

or  a  purse,  or  at  which  an  admission  fee  is  charged,  either  directly  or  in-  2 

directly,  in  the  form  of  dues  or  otherwise,  shall  take  place  or  be  conducted  3 

in  this  commonwealth  except  in  pursuance  of  a  license  granted  as  herein-  4 

after  provided  by  the  state  boxing  commission,  in  sections  thirty-two  5 

to  forty-seven,  inclusive,  called  the  commission.     In  no  case  shall  any  6 

boxing  or  sparring  match  or  exhibition  occur  on  Sunday.     Applications  7 

for  the  license  shall  be  accompanied  by  such  fee,  not  less  than  twenty-five  8 

nor  more  than  eight  hundred  dollars,  as  the  commission  may  establish  9 

on  the  basis  of  the  population  of  the  city  or  town  in  which  the  match  or  10 

exhibition  is  to  be  held.     Any  persons  holding,  conducting,  participating  11 

in  or  attending  a  match  or  exhibition  held  without  a  license,  as  provided  12 

in  the  following  section,  shall  be  punished  by  a  fine  not  exceeding  one  13 

hundred  dollars  or  by  imprisonment  for  a  term  not  exceeding  three  14 

months,  or  both.     In  the  case  of  exhibitions  or  bouts  held  in  accordance  15 

with  the  rules  and  regulations  of  such  amateur  organizations  as  may  be  16 

approved  by  the  commission,  the  commission  may  issue  special  licenses  17 

without  the  requirement  of  a  bond  as  provided  in  section  thirty-four  or  18 

of  payment  of  the  annual  fee.  19 


Licenses 
for  boxing 
matches. 
1920,  619,  §  4. 


Section  33.  The  commission  may,  subject  to  the  provisions  of  sec- 
tions thirty-two  to  forty-seven,  inclusive,  issue  licenses  to  conduct  boxing 
or  sparring  matches  and  exhibitions,  which  shall  expire  on  December 
thirty-first  of  the  year  of  issue. 


Same  subject. 

Bond. 

1920,  619,  §  5. 


Section  34.  No  license  as  aforesaid  shall  be  granted  unless  the  1 
licensee  has  executed  and  filed  with  the  commission  a  bond  in  a  penal  2 
sum  of  five  thousand  dollars,  with  such  surety  or  sureties  as  shall  be  3 
satisfactory  to  the  commission,  running  to  the  commission,  conditioned  4 
upon  the  payment  to  the  commonwealth  of  the  sums  mentioned  in  section  5 
forty,  and  upon  faithful  compliance  by  the  licensee  with  the  provisions  6 
of  sections  thirty-two  to  forty-seven,  inclusive,  the  rules  and  regulations  7 
of  the  commission,  and  with  such  other  laws  of  the  commonwealth  as  8 
may  be  applicable  to  anything  done  by  the  licensee  in  pursuance  of  the  9 
license.  The  bond  shall  also  provide  for  a  forfeiture  to  the  common-  10 
wealth,  recoverable  at  the  suit  of  the  attorney  general,  of  such  sum,  not  11 
exceeding  one  thousand  dollars,  as  may  be  stipulated  in  the  bond  for  12 
each  case  of  non-compliance.  l-J 


official" '"  Section  35.     No  person  shall  act,  except  at  a  purely  amateur  match     1 

1920, 619.  §  6.  Qj.  exhibition,  directly  or  indirectly,  as  physician,  referee,  judge,  time-  2 
keeper,  professional  boxer  or  as  manager,  trainer  or  second  of  such  a 
boxer,  at  a  boxing  or  sparring  match  or  exhibition  unless  licensed  by  the 
commission  upon  receipt  of  such  classified  fee,  not  exceeding  twenty- 
five  dollars,  as  the  commission  may  fix.  For  the  purposes  of  sections 
thirty-two  to  forty-seven,  inclusive,  a  professional  boxer  is  one  who 
competes  for  a  money  prize  or  teaches  or  pursues  or  assists  in  the  practice 
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9  of  boxing  as  a  means  of  obtaining  a  livelihood  or  pecuniary  gain.     Phy- 

10  sicians  who  desire  to  officiate  without  charge  at  amateur  boxing  or 

1 1  sparring  matches  or  exhibitions  shall  be  licensed  without  charge. 

1  Section  36.    At  every  boxing  or  sparring  match  or  exhibition  there  Referee  and 

2  shall  be  in  attendance  a  referee,  duly  licensed  under  the  provisions  of  i92o!cifl,  §  7. 

3  sections  thirty-two  to  forty-seven,  inclusive,  who  shall  direct  and  con-  ■'■*•*'■  ■*^^' 5 1- 

4  trol  the  same.     The  referee  shall  have  full  power  to  stop  the  match  or 

5  exhibition  whenever  he  deems  it  advisable  because  of  the  physical  con- 

6  dition  of  the  contestants  or  one  of  them,  or  when  one  of  the  contestants 

7  is  clearly  outclassed  by  his  opponent,  or  for  other  sufficient  reason.  The 
S  referee  shall  dfclare  forfeited  any  prize,  remuneration  or  purse  or  any 
9  part  thereof  belonging  to  the  contestants  or  one  of  them  if,  in  the  judg- 

10  raent  of  a  majority  of  the  judges  and  the  referee,  such  contestant  or  con- 

11  testants  are  not  or  were  not  competing  in  good  faith.    There  shall  also 

12  be  in  attendance  two  duly  licensed  judges,  and  each' of  said  judges  and 

13  the  referee  shall,  at  the  termination  of  every  such  match  or  exhibition, 

14  vote  for  the  contestant  in  whose  favor  the  decision  should,  in  his  opinion, 

15  be  rendered,  and  the  decision  shall  be  rendered  in  favor  of  the  contestant 

16  receiving  a  majority  of  said  votes.     Upon  the  rendering  of  said  deci- 

17  sion,  the  vote  of  each  judge  and  the  referee  shall  be  announced  from  the 

15  ring.    The  fees  of  the  referee  and  other  licensed  officials  shall  be  fixed 

19  by  said  commission,  and  shall  be  paid  by  the  licensed  organization  prior 

20  to  the  match  or  exhibition. 

1  Section  37.     At  any  boxing  or  sparring  match  or  exliibition  there  Physician. 

2  shall  be  in  attendance  a  duly  licensed  physician,  whose  duty  it  shall  be  '^^°''^^^'  ***• 

3  to  observe  the  physical  condition  of  the  boxers  and  advise  the  referee  or 

4  judges  with  regard  thereto.     Any  competent  physician  who  has  had  not 

5  less  than  three  years'  experience  as  a  medical  practitioner  may  be  licensed. 

0  No  boxer  shall  be  permitted  to  enter  the  ring  unless,  not  more  than 

7  three  hours  before,  a  physician  licensed  under  the  provisions  of  sec- 

8  tions  thirty-two  to  forty-seven,  inclusive,  shall  certify  in  writing  that 

9  the  boxer  is  physically  fit  to  engage  in  the  proposed  contest.     The  phy- 

10  sician's  fee,  as  fixed  by  the  commission,  shall  be  paid  by  the  licensee 

1 1  conducting  the  match  or  exhibition. 

1  Section  .38.     Boxing  or  sparring  matches  or  exhibitions  shall  not  Number 

2  exceed  ten  rounds  in  length,  but  if  such  matches  or  exhibitions  are  to  cio™."''^' 

3  determine  championships,  they  may,  in  the  discretion  of  the  commis-  \ll°\  43?;  1 1\ 

4  sion,  exceed  ten  rounds  in  length  but  not  fifteen.     No  round  in  any  such 

5  match  or  exhibition  shall  exceed  three  minutes.  No  contestant,  pro- 
()  fessional  or  amateur,  shall,  except  as  aforesaid,  participate  in  more  than 
7  ten  such  rounds  during  any  period  of  twenty-four  hours;  and  no  amateur 
S  contestant  shall  participate  in  more  than  three  contests  between  twelve 
9  o'clock  noon  of  any  day  and  twelve  thirty  o'clock  in  the  morning  of  the 

10  next  day.     All  amateur  boxing  or  sparring  matches  or  exhibitions  held 

11  on  any  day  shall  terminate  at  or  before  twelve  thirty  o'clock  in  the 

12  morning  of  the  next  day.    The  contestants  in  professional  matches  or 

13  exhibitions  shall  wear,  during  the  contest,  gloves  weighing  at  least  six 

14  ounces  each  and  in  amateur  matches  or  exliibitions,  unless  otherwise 
1.5  authorized  by  the  commission,  the  contestants  shall  wear,  during  the 

16  contest,  gloves  weighing  at  least  eight  ounces  each.     Every  boxer  par- 
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ticipating  in  a  boxing  or  sparring  match  or  exhibition  shall  be  required  17 

to  wear  a  standard  protective  device,  to  be  approved  by  the  commission.  18 

Age  of                 Section  39.     No  contestant  under  eighteen  shall  be  permitted  to  en-  1 

o?Bpenat'or8.     gage  in  any  boxing  or  sparring  match  or  exhibition.    No  person  under  2 

1920,61  ,       .  gjjj^ggj,  shall  be  admitted  to  or  be  present  at  any  boxing  or  sparring  3 

match  or  exhibition.  4 


Payment 

to  common- 
wealth. 
Report  of 
proceeds,  etc. 
1920,  619,  §  11. 


Section  40.    Every  licensee  holding  or  conducting  any  such  boxing  1 

or  sparring  match  or  exhibition  shall,  within  seventy-two  hours  after  its  2 

conclusion,  pay  to  the  state  treasurer  a  sum  equal  to  five  per  cent  of  the  3 

total  gross  receipts  from  the  sale  of  tickets  or  from  admission  fees ;   pro-  4 

vided,  that  if  such  match  or  exliibition  is  conducted  as  an  incidental  5 

feature  in  an  event  or  entertainment  of  a  different  character,  such  portion  6 

of  the  total  receipts  shall  be  paid  to  the  commonwealth  as  the  commis-  7 

sion  may  determine  or  as  may  be  fixed  by  rule  adopted  under  section  8 

forty-six.    Within  said  time  the  licensee  shall  furnish  to  the  commission  9 

a  report,  duly  verified  by  the  treasurer  and  secretary,  showing  the  exact  10 

number  of  tickets  sold  and  admission  fees  collected  for  the  contest,  and  11 

the  gross  receipts  thereof,  and  such  other  data  as  the  commission  may  12 

require.  13 


Tickets  not 

to  be  sold 

beyond 

capacity  of 

hall. 

1920,  619,  §  IS 


Section  41.     No  licensee  under  section  thirty-three  shall  sell  or  cause  1 

to  be  sold  or  issued  more  tickets  or  invitations  purporting  to  admit  to  2 

any  such  match  or  exhibition,  or  otherwise  admit  to  the  same,  more  3 

persons  than  are  admissible  according  to  the  authorized  capacity  of  4 

the  building,  or  part  thereof  actually  used  therefor.  5 


Revocation  SECTION  42.     Any  Hccnse  may  be  revoked  or  suspended  by  the  com- 

or  suspension  ,      .  „  ...  »  .    .  «  ... 

of 'icense.  mission  for  a  violation  of  any  provision  of  sections  thirty-two  to  forty- 
seven,  inclusive,  or  of  any  other  law  of  the  commonwealth  or  of  any  rule 
or  regulation  adopted  by  the  commission  or  whenever  the  licensee  has, 
in  the  judgment  of  the  commission,  been  guilty  of  any  act  or  offence 
detrimental  to  the  public  interest. 


Licensee 

not  to  have 

financial 

interest  in 

boxer. 

1920,  619,  §  14. 

1931,  437,  §  3. 


Section  43.  No  licensee  under  section  thirty-three  shall  have, 
directly  or  indirectly,  any  financial  interest  in  a  boxer  competing  on 
premises  owned  or  leased  by  the  licensee,  or  in  which  the  licensee  is 
otherwise  interested.  No  contestant  in  such  a  match  or  exhibition 
shall  be  paid  for  services  before  the  same  are  rendered. 


Witnesses 
before  the 
commission. 
1920,  619,  §  16. 


Section  44.  The  commission  shall  have  the  same  authority  to 
summon  and  require  the  attendance  and  testimony  of  witnesses  as  to 
all  matters  within  its  jurisdiction  as  is  conferred  upon  city  councils 
by  section  eight  of  chapter  two  hundred  and  thirty-three,  and  sec- 
tions nine,  ten  and  eleven  of  said  chapter  sliall  apply  to  witnesses  so 
summoned. 


Superior  court 

may  enjoin 

unlicensed 

match. 

1920,  619,  §  17. 


Section  45.     The  superior  court  shall  have  jurisdiction  in  equity  1 

upon  any  information  filed  by  the  commission,  the  attorney  general,  the  2 

district  attorney  for  the  district,  the  police  authorities  of  the  city  or  3 

town  where  the  boxing  or  sparring  match  or  exhibition  is  held  or  is  4 

announced  to  be  held,  or  by  any  five  legal  voters  of  the  commonwealth  5 

stating  that  a  certain  building,  tenement  or  place  is  used  for  boxing  6 


CllAI'.    147.]  LICENSED   HOXIN'G  MATCHES.  1843 

7  or  sparring  matches  or  exhibitions  by  an  indivithial,  group,  partner- 

8  ship,  club,  corporation  or  association  not  licensed  under  section  thirty- 

9  three,  or  contrary  to  any  provision  of  sections  thirty-two  to  forty-seven, 

10  inclusive,  or  that  a  boxing  or  sparring  match  or  exhibition  is  being  ad- 

11  vertised  or  announced,  or  has  been  advertised  or  announced,  to  take 

12  place  in  a  certain  building  or  place,  or  that  a  certain  individual,  club, 
1.'^  corporation  or  association  is  selling,  exchanging  or  giving  away  tickets, 

14  tokens  or  symbols  purporting  to  entitle  the  holder  to  the  right  or  privi- 

15  lege  of  attending  a  certain  boxing  or  sparring  match  or  exhibition  not 

16  licensed  by  the  commission  and  contrary  to  the  provisions  of  sections 

17  thirty-two  to  forty-seven,  inclusive,  to  enjoin  and  abate  the  same  as  a 

18  common  nuisance. 

1  Section  46.    The  commissioner,  in  consultation  with  the  other  mem-  Rules  and 

2  bers  of  the  commission,  may  make  such  rules  and  regulations  for  the  Rlpon'""*' 

3  administration  and  enforcement  of  sections  thirty-two  to  forty-seven,  {93?;  42!;  ^  '*' 

4  inclusive,  as  he  may  deem  necessary,  subject  to  the  approval  of  the  gov-  ^  '^*^- 

5  ernor  and  council.     Such  rules  and  regulations  may  provide  for  and  « 

6  regulate  the  granting  of  a  special  permit  for  exhibitions  where  no  de- 

7  cision  is  to  be  rendered  and  where  a  skilled  boxer  or  boxers  merely  dem- 

8  onstrate  the  science  of  boxing.     The  commissioner  shall  make  an  annual 

9  report  to  the  general  court  of  the  acts  of  the  commission. 

1  Section  47.    The  remainder  of  the  sums  received  under  section  forty.  Distribution 

2  after  paying  the  expense  to  the  commonwealth  of  administering  sections  ?ei"d°by  com- 

3  thirty-two  to  forty-seven,  inclusive,  shall,  annually  on  or  before  Novem-  rMo^eig.'^s  19. 

4  ber  first,  be  distributed  by  the  state  treasurer  to  the  several  towns  in  °i^20)  30b. 

5  proportion  to  the  amounts  collected  from  licensees  acting  therein  under 

6  said  sections. 

1  Section  48.     Sections  thirty-two  to  forty-seven,  inclusive,  shall  be  sections  32-47 

2  in  force  in  any  city  or  town  which  accepts  said  sections  in  the  manner  ckfe3*and°own3 

3  provided  in  the  following  section  or  has  accepted  corresponding  pro-  01™*! "'"""'' 

4  visions  of  earlier  laws  in  the  manner  provided  therein  and  has  not  on  '^^°'  ®'^'  ^  -" 

5  a  resubmission  under  section  fifty  voted  against  said  sections. 

1  Section  49.    Sections  thirty-two  to  forty-seven,  inclusive,  shall  take  Acceptance 

2  effect  in  a  city  if  accepted  by  the  voters  at  a  city  election ;   provided,        '      '  ^ "  ' 

3  that  a  petition  signed  by  not  less  than  ten  per  cent  of  the  registered 

4  voters  is  filed  with  the  city  clerk  not  less  than  thirty  days  before  the 

5  election.     Said  sections  shall  take  effect  in  a  town  on  their  acceptance 

6  by  the  voters  at  an  annual  or  special  town  meeting,  the  question  having 

7  been  submitted  upon  a  like  petition;    and  the  selectmen  shall  upon  a  like 

8  petition  call  a  special  town  meeting  for  the  purpose  of  voting  upon  such 

9  acceptance. 

1  Section  50.     In  any  city  or  town  in  which  the  provisions  of  sections  Resubmission. 

2  thirty-two  to  forty-seven,  inclusi\-e,  are  in  force,  said  sections  shall  again        '      ' 

3  be  submitted  to  the  voters  at  any  municipal  election;   provided,  that  a 

4  petition  to  that  effect  signed  by  not  less  than  ten  per  cent  of  the  voters 

5  is  filed  with  the  city  or  town  clerk  not  less  than  thirty  days  before  the 

6  election.     If  upon  such  resubmission  the  voters  vote  against  said  sec- 

7  tions,  they  shall  cease  to  have  effect  in  that  city  or  town  until  reaccepted 

8  by  the  voters  as  provided  in  the  preceding  section. 
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Certain  pro- 
visions of  law 
not  applicable 
to  boxing 
matches. 
1920,  619,  §  22. 


STATE    AND    OTHER    POLICE,    ETC.       FIRE    PREVENTION.       [ClIAPS.    147,  148. 


Section  51.  Sections  nine  to  twelve,  inclusive,  of  chapter  two  hun- 
dred and  sixty-five  and  section  twenty-eight  of  chapter  one  hundred  and 
eighty  shall  not  apply  to  any  boxing  or  sparring  match  or  exliibition  li- 
censed under  section  thirty-three  and  conducted  under  and  in  accord- 
ance with  sections  thirty-two  to  forty-seven,  inclusive,  and  the  rules 
and  regulations  issued  under  section  forty-six. 


CHAPTER    148 

FIRE  PREVENTION. 
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Definitions. 
1914,  79.5,  §  1. 
1930,  399,  §  1. 


Section  1.  In  this  chapter  the  following  words,  unless  a  different 
meaning  is  required  by  the  context  or  is  specificallj"  prescribed,  shall 
have  the  following  meanings:  — 

"Commissioner",  the  commissioner  of  public  safety  of  the  common- 
wealth. 
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6  "Department",  the  department  of  public  safety. 

7  "Division",  the  division  of  fire  prevention  of  the  department  of 

8  public  safety. 

9  "Head  of  the  fire  department",  the  fire  commissioner,  board  of  fire 

10  commissioners  or  fire  engineers,  or  commissioner  of  public  safety  in  those 

11  cities  and  towns  having  such  an  officer  or  officers;    the  chief  executive 

12  officer  of  the  fire  dei)artment  of  each  other  city,  town  or  fire  district;  and, 

13  in  towns  not  luninjj  a  fire  department,  the  chief  engineer,  if  any,  other- 

14  wise  the  chairman  of  the  board  of  selectmen. 

15  " Inspector",  an  inspector  or  police  officer  of  the  department  of  public 

16  safety. 

17  "Local  licensing  authority",  in  towns,  the  board  of  selectmen;    in 

18  Boston,  the  board  of  street  commissioners;  in  other  cities,  the  board  of 

19  aldermen,  or  the  licensing  board  or  commission  in  cities  wherein  such  a 

20  board  or  commission  is  authorized  to  grant  licenses  under  this  chapter. 

21  In  case  the  board  of  aldermen  or  city  council  constitute  such  authority, 

22  any  hearing  required  by  this  chapter  may  be  held  before  a  committee 

23  thereof. 

24  "Marshal",  the  state  fire  marshal. 

1  Section  2.     Heads  of  fire  departments  in  cities,  towns  or  fire  districts  Duties  of 

2  shall   investigate  the  cause  and  circumstances  of  every  fire   in   their  officmis^ 

3  respective  jurisdictions  by  which  property  has  been  destroyed  or  dam-  \tm'.  ili.  5  i. 

4  aged,  especially  to  ascertain  whether  it  was  caused  by  carelessness  or  \lll\  lot  ^  ^ 

5  design.    They  shall  begin  such  investigation  forthwith  after  such  fire,  ^902  U2^^' 

6  and  if  it  appears  to  the  official  making  such  investigation  that  the  fire  ,n  !•  ?,-,.  , , 

-    •        !■  •    •  •    •  •     ii  li     c         •    1    ^-  ci  ■e^      ■  ui      1903,  36o.  §1. 

/  is  of  suspicious  origin  or  is  the  result  or  a  violation  of  law,  or  it  he  is  unable  1904, 433,  §  1. 

8  to  determine  the  cause,  he  shall  immediately  notify  the  marshal.     All  §§]9,'2i.' 

9  other  fires  by  which  a  loss  is  sustained  shall,  within  forty-eight  hours,  §§  161, 164. 

10  excluding  Sundays  and  holidays,  be  reported  in  writing  to  the  marshal,  fgaoj  u^s,"^ 

11  Reports  required  by  this  section  shall  be  on  forms  furnished  by  the  1930  sg/^^  1 

12  department,  and  shall  contain  a  statement  of  all  facts  relating  to  the  aioiiass.  275. 

13  cause  and  origin  of  the  fire  that  can  be  ascertained,  the  extent  of  damage 

14  thereof,  the  insurance  upon  the  property  damaged,  and  such  other 

15  information  as  may  be  required.     The  marshal  shall  keep  in  his  office  a 

16  record  of  all  fires  occurring  in  the  commonwealth,  with  the  results  of 

17  such  investigations,  and  such  records  shall  be  open  to  public  inspection. 

1  Section  3.    The  marshal  shall  investigate  or  cause  to  be  investigated  '? fiTes.*''"™ 

2  the  circumstances  of  all  fires  of  suspicious  origin  of  which  he  has  notice,  \llf  Hf^  ^  ^■ 

3  except  such  fires  occurring  in  the  city  of  Boston,  and  may  investigate  l^jj  32 

4  or  cause  to  be  investigated  the  circumstances  of  any  fire  occurring  1902. 142. 

5  anjTvhere  within  the  commonwealth.    For  such  purposes  the  marshal,  or  iqos,  a'es,  5 1- 

6  some  person  designated  by  the  commissioner,  may  summon  and  examine  1919!  350! 

7  on  oath,  administered  by  the  marshal  or  such  person  so  designated,  any  ^'l'  (ed.  of 

8  person  supposed  to  know  or  have  means  of  knowing  any  material  facts  {gfo'sll'l  * 

9  touching  the  subject  of  investigation.     Such  witnesses  may  be  kept  i^o'' i^n^ssG 

10  apart  and  examined  separately,  and  such  examination  shall  be  reduced 

11  to  writing,  and  false  testimony  therein  shall  be  perjury.     Any  justice 

12  of  a  district  court  or  of  the  superior  court,  upon  application  of  the  mar- 

13  shal,  or  person  so  designated,  may  compel  the  attendance  of  such  wit- 

14  nesses  and  the  giving  of  such  testimony  in  the  same  manner  and  to  the 

15  same  extent  as  before  said  court.   If,  upon  such  investigation,  the  marshal, 

16  or  person  so  designated,  believes  that  the  evidence  is  sufficient  to  charge 
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any  person  with  crime,  he  shall  make  a  complaint  therefor,  and  shall  17 
furnish  the  proper  officers  with  the  evidence  and  names  of  witnesses  18 
obtained  by  him.  The  marshal  shall,  when  required,  report  to  the  19 
commissioner  of  insurance  his  proceedings  and  the  progress  of  prosecu-  20 
tions  instituted  hereunder.  In  respect  to  fires  of  suspicious  origin  21 
occurring  in  the  city  of  Boston,  the  fire  commissioner  of  said  city  shall  22 
have  and  exercise  all  the  powers  and  duties  conferred  or  imposed  by  23 
this  section  on  the  commissioner  or  on  the  marshal,  and  any  person  24 
designated  by  the  said  fire  commissioner  shall  have  and  exercise  all  the  25 
powers  and  duties  conferred  or  imposed  as  aforesaid  on  such  person  as  26 
the  commissioner  is  hereinbefore  authorized  to  designate.  The  fire  27 
commissioner  shall  report  to  the  marshal  the  results  of  any  investigation  28 
as  to  such  fires  held  by  said  commissioner  or  by  a  person  designated  by  29 
him.  30 


Inspection  of 
premises,  when 
authorized. 
1894,444,  §4. 
R.  L.  32,  §  4. 
1902,  142, 
§§1.2. 

1903,365,  §  1. 
1905,433,  §  1. 
1914,  795,  §  17, 
1919,  350, 
§  104. 

G.  L.  (ed  of 
1920)  148, 
§§  5,  44. 
1930,399,  §  1. 


Entry  upon 
premises  and 
removal  of 
combustible 
materials 
regulated. 
Penalty. 
1894,  444,  §  5. 
R.  L.  32,  §  5. 

1902,  142, 
§§1.2.       ^ 

1903,  365,  §  1. 

1904,  433,  §  1. 
1914,  795,  §  8. 

1919,  350, 
§  104. 

1920.  436. 
G.  L.  (ed.  of 
1920)  148, 
§§8,34. 

1928,  277,  §  2. 

1929,  205,  §  3. 
1930,399,  §  1. 
1  Op.  AG.  211 


Section  4.  The  marshal,  an  inspector,  the  head  of  the  fire  depart- 
ment, or  any  person  to  whom  the  marshal  or  the  head  of  the  fire  depart- 
ment may  delegate  the  authority,  may,  in  the  performance  of  the  duties 
imposed  by  this  chapter,  or  in  furtherance  of  the  purpose  of  any  provision 
of  any  law,  ordinance  or  by-law  relating  to  the  subject  matter  of  this 
chapter,  or  of  any  rule  or  regulation  of  the  department,  or  any  order  of 
the  marshal  or  head  of  the  fire  department,  enter  at  any  reasonable  hour 
any  building  or  other  premises,  or  any  ship  or  vessel,  to  make  inspection 
or  investigation,  without  being  held  or  deemed  to  be  guilty  of  trespass. 


Section  5.  The  marshal,  the  head  of  the  fire  department  or  any 
person  to  whom  the  marshal  or  the  head  of  the  fire  department  may 
delegate  his  authority  in  writing,  may,  and  upon  complaint  of  a  person 
having  an  interest  in  any  building  or  premises  or  property  adjacent 
thereto,  shall,  at  any  reasonable  hour,  enter  into  buildings  and  upon 

premises,  which  term  for  the  purposes  of  the  remainder  of  this  section  6 

shall  include  alleys  adjacent  thereto,  within  their  jurisdiction  and  make  7 

an  investigation  as  to  the  existence  of  conditions  likely  to  cause  fire.  8 

They  shall,  in  writing,  order  such  conditions  to  be  remedied,  and  when-  9 

ever  such  officers  or  persons  find  in  any  building  or  upon  any  premises  10 

any  accumulation  of  combustible  rubbish,  including  waste  paper,  rags,  11 

cardboard,   string,   packing  material,   sawdust,   shavings,   sticks,   waste  12 

leather  or  rubber,  broken  boxes  or  barrels  or  other  refuse  that  is  or  may  13 

become  dangerous  as  a  fire  menace  or  as  an  obstacle  to  easy  ingress  into  14 

or  egress  from  such  buildings  or  premises,  they  shall,  in  writing,  order  the  15 

same  to  be  removed  or  such  conditions  to  be  remedied.    Notice  of  such  16 

order  shall  be  served  upon  the  owner,  occupant  or  his  authorized  agent.  17 

If  said  order  is  not  complied  with  within  twenty-four  hours,  the  person  18 

making  such  order,  or  any  person  designated  by  him,  may  enter  into  19 

such  building  or  upon  such  premises  and  remove  such  rubbish  or  abate  20 

such  condition  at  the  expense  of  such  owner  or  occupant.    Any  expense  21 

so  incurred  by  or  on  behalf  of  the  commonwealth  or  of  any  city  or  22 

town,  shall  be  a  lien  upon  such  building  or  premises,  effective  upon  the  23 

filing  in  the  proper  registry  of  deeds  of  a  claim  thereof  signed  by  such  24 

person  and  setting  forth  the  amount  for  which  the  lien  is  claimed;   and  25 

the  lien  shall  be  enforced  within  the  time  and  in  the  manner  provided  26 

for  the  collection  of  taxes  upon  real  estate.     Any  such  owner  or  occu-  27 

pant  who  fails  or  refuses  to  comply  with  said  order  shall  be  punished  28 

by  a  fine  of  not  more  than  fifty  dollars  for  each  consecutive  forty-eight  29 
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30  hours  during  which  such  faikire  or  refusal  to  comply  continues.  Neither 
81  this  section  nor  section  four  shall  authorize  entry  into  a  one-family  or 
32  two-family  dwelling  without  the  consent  of  the  occupant. 

1  Section  0.     Any  city,  town  or  district  officer  who  wilfully  neglects  Penalty  for 

2  or  refuses  to  comply  with  any  duty  or  requirement  imposed  ujjon  him  §§"2-5°"^  ° 

3  by  the  preceding  sections  shall  be  punished  by  a  fine  of  not  less  than  1894;  444]  §  e! 

4  twenty-five  nor  more  than  two  hundred  dollars. 

li.  L.  32,  §  6.  G.  L.  (ed.  of  1920)  148.  §  7.  1930.  399,  §  1. 

1  Section  7.     The  marshal  shall  submit  annually,  before  February  Report  of 

2  fifteenth,  a  detailed  report  of  all  official  action  in  relation  to  fires  to  the  1886,354, 57. 

3  commissioner  of  insurance,  who  shall  embody  the  material  portions  §§8,' 9.   ' 

4  thereof  in  his  annual  report. 

R.  L.  32,  §  8.  1904,  433,  §  1.  G.  L.  (ed.  of  1920)  148,  §  8. 

1902,  142,  §§  1,  2.  1919,  350,  §  101.  1930,  399,  §  1. 

1903,  365,  §  1. 


1  Section  8.     The  marshal  shall  report  to  insurance  companies,  to  Report  to 

2  owners  of  property,  or  to  other  persons  interested  in  the  subject  matter  panies,  etc. 

3  of  an  investigation  of  the  cause  and  circumstances  of  a  fire  any  informa-  o.  l'.  (ed!  of  ' 

4  tion  obtained  by  such  investigation  which  may  in  his  opinion  require  Jglo!  .399,' §  i.' 

5  attention  from  or  by  such  insurance  companies,  owners  of  property  or  '^^''  ^^'■^^  ^  ^■ 
G  other  persons.    The  fire  commissioner  of  the  city  of  Boston  shall  make 

7  like  reports  of  fires  investigated  by  him  or  by  a  person  by  him  designated 
<S  under  section  three.    The  marshal  shall  also  report  to  the  head  of  the 
9  fire  department  the  results  of  any  investigation  into  fires  of  suspicious 
10  origin  reported  to  him  by  such  head  as  required  by  section  two. 

1  Section  9.    The  department  shall  make  rules  and  regulations  for  the  Rules  and 

2  keeping,   storage,   use,   manufacture,   sale,   handling,   transportation  or  explosives. 

3  other  disposition  of  gunpowder,  dynamite,  crude  petroleum  or  any  of  i877;2l6, 

4  its  products,  or  explosive  or  inflammable  fluids  or  compounds,  tablets,  iItI',!'. 

5  torpedoes  or  any  explosives  of  a  like  nature,  or  any  other  explosives,  ^^  li.^62!  63. 

6  fireworks,  firecrackers,  or  anv  substance  having  such  properties  that  it  R  L-  102, 

_  ,  ."  1  I  •     ri  1-  •  8  8  »7,  88,  94, 

7  may  spontaneously,  or  acting  under  the  iniiuence  or  any  contiguous  99. 100. 

8  substance,  or  of  any  chemical  or  physical  agency,  ignite,  or  inflame  or  §u..'2. 

9  generate  inflammable  or  explosive  vapors  or  gases  to  a  dangerous  extent,  1910!  sas!  sss, 

10  and  may  prescribe  the  location,  materials  and  construction  of  buildings  q  L'.ted.  of 

1 1  to  be  used  for  any  of  the  said  purposes,  except  that  cities  and  towns  may  {92?' 273'  ^  ^°' 

12  by  ordinances  or  by-laws  prohibit  the  sale  or  use  of  fireworks  or  fire-  ^g:jo^3|g  .j 

13  crackers  within  the  city  or  town,  or  may  limit  the  time  within  which  107  Mass!  iss. 

14  firecrackers  and  torpedoes  may  be  used.     Such  rules  and  regulations  i89  Mass!  377! 
1.5  shall   require   persons   keeping,   storing,   using,   selling,   manufacturing,  ^^      ^'^' 

16  handling  or  transporting  dynamite  or  other  high  explosives  to  make 

17  reports  to  the  department  in  such  particulars  and  in  such  detail  that  the 

15  quantity  and   location   thereof  will   always   be  a  matter  of  authentic 

19  record  in  the  department.    Cities  and  towns  may  also  make  and  enforce 

20  ordinances  and  by-laws,  not  inconsistent  with  said  rules  and  regula- 

21  tions,  relative  to  the  subject  matter  of  this  section,  in  addition  to  such 

22  as  it  may  make  as  aforesaid  relative  to  fireworks  and  firecrackers. 

1  Section  10.     The  marshal  shall  submit  to  the  commissioner  rules  Submission  and 

2  and  regulations  required  to  be  made  by  the  department  under  any  of  such  rules 

3  the  provisions  of  this  chapter  and  shall,  upon  request  of  the  commis-  i9'i9'!3Tor§'io4! 
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G.  L.  (ed.  of      sioner,  so  submit  rules  and  regulations  which  the  department  is  author- 
im  399.' 1 1-^'  ized  to  make  hereunder,  and  the  same  shall  take  efYect,  subject  to  sec- 
tion thirty-seven  of  chapter  thirty,  when  approved  by  the  commissioner 
and  by  the  governor  and  council,  and  on  such  dates  as  the  governor 
and  council  may  fix. 


Appropriation 
for  expert  as- 
sistance and 
laboratory. 

1914,  421,  §  1. 

1915,  220. 
1916,65,  §  1. 
191S,  275,  §  4. 
G.  L.  (ed.  of 
1920)  148,  §  12. 
1921,  255. 
1924,  39S. 
1930,  399,  §  1. 


Section  11.  The  commissioner  may  expend  the  amount  annually 
appropriated  for  the  emplojanent  of  expert  assistance,  and  also  for 
maintaining  a  laboratory  to  aid  in  the  enforcement  of  the  laws  relative 
to  explosives  and  inflammable  fluids  and  compounds.  Expert  assistants 
employed  under  this  section  shall  aid  in  the  enforcement  of  all  laws, 
rules  and  regulations  which  it  is  the  duty  of  the  department  to  administer 
and  enforce,  and  shall  perform  such  other  duties  as  the  commissioner 
may  prescribe.  Said  expert  assistants  shall  be  exempt  from  chapter 
thirty-one  and  the  rules  and  regulations  made  thereunder. 


Manufacture 

of  fireworks  or  .,-|.  p  iiiT*  xt_ 

firecrackers.       works  or  firccrackers  without  a  license  from  the  local  licensing  authority 

1910,  665,  §  2.  -i  f  il  1      1 

and  a  permit  from  the  marshal. 

G.  L.  (ed.  of  1920)  14S,  §  13.  1930,  399.  §  1. 


4 
5 
6 

7 
8 

1 

2 
3 
4 
5 
6 
7 
8 
9 


Section  12.    No  building  shall  be  used  for  the  manufacture  of  fire-     1 

9 


Licenses  for 
storing,  manu- 
facturing, etc., 
explosives. 
Term,  fee, 
revocation, 
appeal. 

1866,  285,  §  2. 
1869,  152,  §  6. 
P.  S.  102.  §  73. 
R.  L.  102, 
§  114. 

1904,  370,  §  3. 

1905,  280,  §  1. 
1908,  502,  §  1. 
1910,223,  §  1. 
1913,  452,  §  1. 
1916,  162. 

G.  L.  (ed.  of 
1920)  148,  §  14. 
1921,  485,  §  3. 

1924,  254. 

1925,  335.  §  1. 
1928,260,  §  1; 
32.5,  §  1. 
1930,  399,  §  1. 
168  Mass.  388. 
185  Mass.  64. 
190  Mass.  2S0. 
217  Mass.  185. 
258  Mass.  508. 
260  Mass.  548. 
271  Mass.  565. 

3  Op.  A.  G.  52. 

4  Op.  A.  G.  405, 
426. 

Op.  A.  G. 
(1920)  134,  148. 


Section  13.     No  building  or  other  structure  shall,  except  as  pro-  1 

vided  in  section  fourteen,  be  used  for  the  keeping,  storage,  manufacture  2 

or  sale  of  any  of  the  articles  named  in  section  nine,  except  fireworks,  3 

firecrackers  and  torpedoes,  unless  the  local  licensing  authority  shall  have  4 

granted  a  license  therefor  after  a  public  hearing,  notice  of  the  time  and  5 

place  of  which  hearing  shall  have  been  given,  at  the  expense  of  the  6 

applicant,  by  the  clerk  of  the  city  or  of  the  local  licensing  authority,  by  7 

publication,   not  less   than  seven  days  prior  thereto,  in  a  newspaper  8 

published  in  the  representative  district,  if  there  is  any  published  in  the  9 

English  language  therein,  otherwise  in  the  city  or  town,  wherein  the  10 

land  on  which  such  license  is  to  be  exercised  is  situated,  and  also  by  the  1 1 

applicant  by  registered  mail,  not  less  than  seven  days  prior  to  such  12 

hearing,  to  all  owners  of  real  estate  abutting  on  said  land,  and  unless  the  13 

application  for  such  license  shall  have  endorsed  thereon  the  certificate  14 

of  approval  or  disapproval  of  the  head  of  the  fire  department;  provided,  15 

that  any  building  or  other  structure  once  used  untler  a  license  granted  16 

as  aforesaid,  or  any  building  or  other  structure  lawfully  used  for  any  of  17 

said  purposes,  may  be  continued  in  such  use  from  year  to  year  if  the  18 

owner  or  occupant  thereof  shall  annually,  on  or  before  April  thirtieth,  19 

while  such  use  continues,  file  for  registration  with  the  clerk  of  the  city  20 

or  town  where  such  building  or  other  structure  is  situated,  or  in  Boston,  21 

with  the  fire  commissioner,  a  certificate  reciting  such  use  and  occupancy ;  22 

and  provided,  further,  that  any  building  used  as  a  garage  for  storing  not  23 

more  than  three  vehicles,  when  once  used  under  such  a  license,  or  law-  24 

fully  used  for  such  purpose,  may  be  continued  in  such  use  from  year  to  25 

year  without  such  annual  registration,  and  continuous  use  and  occupancy  26 

thereof  for  such  purpose  shall  be  presumed.     The  department  may  by  27 

regulation  prescribe  the  amount  of  ammunition,   crude  petroleum  or  28 
any  of  its  products  or  of  any  other  inflammable  fluid  or  compound,  that  29 

may  be  kept  for  pri\ate  use  in  a  building  or  other  structiue  without  a  30 
license  and  registration,  or  either  of  them.    Every  license  issued  here-  31 

under  shall  expire  on  April  thirtieth  following  the  date  of  issue,  and  32 
registrations  hereunder  shall  be  ett'ected  on  or  before  April  thirtieth  to  33 
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34  take  effect  on  INIay  first  following.     Such  fee  as  may  be  established  from 

35  time  to  time  by  ordinance  or  by-law  may  be  charged  for  any  such 

36  license,  registration  or  certificate  of  the  head  of  the  fire  department, 

37  respectively;    provided,  that  the  fee  for  such  registration  shall  be  not 

38  more  than  one  half  of  the  amount  of  the  fee  for  such  a  license. 

39  The  right  to  use  a  building  or  other  structure  for  any  of  said  purposes 

40  may  be  revoked  for  cause,  after  notice  and  a  hearing  given  to  such  owner 

41  or  occupant,  by  the  local  licensing  authority,  or  by  the  marshal.     Such 

42  building  or  structure  shall  always  be  subject  to  such  alterations  in  con- 

43  struction  and  to  such  regulations  of  its  use  in  respect  to  protection 

44  against  fire  or  explosion  as  the  department  may  prescribe. 

45  Any  person  aggrieved  by  the  granting  of  a  license  hereunder  on  the 

46  ground  that  the  exercise  thereof  would  constitute  a  fire  or  explosion 

47  hazard  may,  within  ten  days  after  the  granting  thereof,  appeal  to  the 

48  marshal  who,  after  notice  and  hearing,  shall  finally  determine  whether 

49  such  a  hazard  would  result.     If,  in  his  opinion,  such  a  hazard  would 

50  result  he  shall  notify  the  authority  granting  the  license,  who  shall  forth- 

51  with  revoke  the  same. 

1  Section  14.    Gasoline  or  any  other  volatile  inflammable  fluid  which  inflammable 

2  emits  a  vapor  at  a  temperature  below  one  hundred  degrees  Fahrenheit  mofoVvehicies. 

3  when  tested  in  the  open  air  shall,  when  in  any  motor  vehicle  which  is  in  G^'tld'of'' 

4  a  building  or  other  structure,  be  deemed  to  be  kept  in  such  building  or  !S^?'  }i?- 1  ]^- 
p.       I  ...       I  •  i»    ,  T  -  ly^i,  4»o,  s  1. 

5  other  structure  withm  the  meaning  of  the  precedmg  section;   provided,  1930,399,  §  1. 

6  that  this  section  shall  not  apply  to  any  building  in  existence  on  July      "^ 

7  first,  nineteen  hundred  and  eleven,  in  which  not  more  than  two  auto- 

8  mobiles  or  motor  vehicles  are  kept,  if  such  building  or  part  thereof  is 

9  not  used  either  for  human  habitation  or  for  holding  gatherings  of  more 

10  than  twenty  persons,  or  for  giving  entertainments,  instruction  or  em- 

1 1  ployment  to  more  than  that  number. 

1  Section  15.     \^1ioever  knowingly  violates  or  knowingly  causes  or  Penalty  for 

2  permits  the  violation  of  any  regulation  adopted  and  prescribed  for  the  ^glSltion"' 

3  transportation  of  gunpowder  and  other  explosives  or  explosive  or  in-  [riMpomtion 

4  flammable  fluids  or  compounds  shall  be  punished  by  a  fine  of  not  more  °'  e^tgiosives 

_     ,,  ^,  1      1     11  1  •  •  ,■  ,  or  mflammable 

.)  than  one  thousand  dollars  or  by  imprisonment  tor  not  more  than  one  fluids,  etc. 

/'  I      J.1  1871,  6.  §  4. 

t)  year,  or  both. 

1877,  216,  §6.  1910,588,55  1.4.  1921,  4S.i,  §  1. 

P.  .S.  102.  §  64.  G.  L.  (ed.  of  1920)  1930,  399,  §  1. 

R.  L.  102,  §  101.  148,  §  17. 

1  Section  16.     Whoever  keeps,  stores,  uses,  manufactures,  sells,  ban- Penalty  for 

2  dies  or  otherwise  disposes  of  any  of  the  articles  mentioned  in  section  JeglSSn' 

3  nine,  in  violation  of  section  twelve  or  thirteen  or  of  any  regulation,  ordi-  stlriLr  etc 

4  nance  or  by-law  made  under  section  nine,  or  whoever  violates  any  regu-  fgM"^™*'?^ 

5  lation  made  under  section  thirteen,  shall,  except  as  provided  in  sections  100.5!  28o,'  §3' 

6  fifteen  and  thirty-five  and  in  section  one  hundred  and  two  A  of  chapter  §§2.' 5.  ^' 

7  two  hundred  and  si.xty-six,  be  punished  by  a  fine  of  not  more  than  one  imo!  m  1 1. 

8  hundred  dollars  or  by  imprisonment  for  not  more  than  one  month,  or 

9  both. 

1  Section  17.    The  supreme  judicial  or  superior  court  may  restrain  Powers 

2  the  erection,  occupation  or  use  of  a  building  in  violation  of  section  thirteen  i894,"399, 5  5. 

3  or  of  any  regulation  made  thereunder. 

R.  L.  102,  5  117.  1921,485,6  1. 

G.  L.  (ed,  of  1920)  148,  §  18.  1930,  399.  §  1. 
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Inspectors  of 
petroleum. 

1866,  262, 
§§  1.2.3,  5. 

1867,  286, 
§§1.2. 

1869,  152.  §§  1, 
11;  345.  §  2. 
P.  S.  59, 
§§6.7. 
1,SS2,  250. 
1885.  122. 
§§1.2. 
R.  L.  102. 
§§  109-112. 
1911.  204, 
§§1-3. 
G.  L.  (ed.  of 
1920)  148, 
§§  20-23. 
1921,  485,  §  1. 
1930,  399,  §  1. 
118  Mass.  548. 


Section  18.    The  mayor  of  a  city  and  the  selectmen  of  a  town  shall  1 

annually  appoint  one  or  more  inspectors  of  petroleum,  who,  before  2 

entering  upon  their  official  duties,  shall  be  sworn,  and  who  shall  not  be  3 

interested  in  the  manufacture,  sale  or  distribution  of  petroleum  or  any  4 

products  thereof.     Said  inspectors  shall  enforce  in  their  respective  cities  5 

and  towns  the  rules  and  regulations  of  the  department  relative  to  the  G 

selling  or  keeping  for  sale,  for  illuminating,  heating,  power  or  cooking  7 

purposes,  of  kerosene,  petroleum  or  any  product  thereof.     Their  com-  8 

pensation  shall  be  fixed  in  cities  by  the  aldermen  and  in  towns  by  the  9 

selectmen,  and  shall  be  paid  by  the  city  or  town.     Cities  and  towns  may  10 

establish  reasonable  fees  for  inspections  required  by  said  rules  or  regu-  11 

lations,  payable  into  the  city  or  town  treasury  unless  otherwise  pro-  12 

vided  by  ordinance  or  by-law.  13 


i'9if'325''Ti'  Section  19.  Before  the  issue  of  a  permit  to  use  an  explosive  in  the 
191*'  J55'  y-  blasting  of  rock  or  any  other  substance  as  prescribed  by  the  department, 
1920)  148,  §  24.  the  applicant  for  the  permit  shall  file  with  the  clerk  of  the  city  or  town 

1930,  399.  §1.  ,         ^^.,        ,,       ..  .    r       1  1  1  1  •  ,        .1  •■ 


where  the  bla.sting  is  to  be  done  a  bond  running  to  the  city  or  town 
with  sureties  approved  by  the  treasurer  thereof,  for  such  penal  sum,  not 
exceeding  ten  thousand  dollars,  as  the  marshal  or  the  officer  granting 
the  permit  shall  determine  to  be  necessary  in  order  to  cover  the  risk  of 
damage  that  might  ensue  from  the  blasting  or  its  keeping  therefor; 
provided,  that  the  marshal  or  the  officer  granting  the  permit  may  deter- 
mine that  a  single  and  blanket  bond  in  a  penal  sum  not  exceeding  fifteen 
thousand  dollars  is  sufficient  to  cover  the  risk  of  damage  from  all  blast- 
ing operations  of  the  applicant,  either  under  the  permit  so  issued  or  under  12 
future  permits  to  use  explosives  in  blasting  operations.  The  bond  shall  13 
be  conditioned  upon  the  payment  of  any  loss,  damage  or  injury  resulting  14 
to  persons  or  property  by  reason  of  such  blasting  or  keeping.  1.5 


1 
2 

3 

4 
5 
6 
7 
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10 
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Actions  oa            SECTION  20.     Action  on  a  bond  filed  under  the  preceding  section  1 

G  ^L  ?^d'  ^^'    ™^y  ^^  brought  by  any  person  to  whom  loss,  damage  or  injury  has  2 

1920)  148.  §  25.  resulted  by  reason  of  such  blasting  or  keeping,  and  shall  be  brought  in  3 

the  name  of,  and  for  the  use  and  at  the  cost  and  expense  of,  such  person;  4 

but  in  no  event  shall  action  be  brought  on  the  bond  for  personal  injury  5 

of  an  employee  of  the  person  receiving  the  permit.     If  claims  on  any  6 

bond  are  established  to  an  amount  greater  than  the  penal  sum  thereof,  7 

such  claims  shall  be  paid  pro  rata  to  the  amount  of  the  penal  sum,  and  8 

executions  shall  issue  accordingly.  9 


Power  of  su- 
perior court. 
1899,  242. 
R.  L.  102,  §  95. 

1904,  370,  §  1. 

1905,  280,  §  1. 
1914,  795.  §  3. 
1916.  138. 

G.  L.  (ed.  of 
1920)  148,  §  26. 


Section  21.  The  superior  court  shall  have  jurisdiction  in  equity, 
upon  the  petition  of  the  commonwealth  or  of  a  city  or  town,  to  enforce 
the  laws  of  the  commonwealth  and  the  regulations  of  the  department 
relative  to  the  blasting  of  rock,  stone  or  other  substance  with  any  ex- 
plosive. 

1930,  399,  5  1. 


inegiiufe'""^  Section  22.    Whoever  suffers  injury  by  the  explosion  of  an  explosive 

etc,  of  ex-        which  is  being  kept  or  transported  contrary  to  the  provisions  of  this 

1877,  216,  §  10.  chapter  or  of  the  regulations  of  the  department  may  recover  damages 

R.  L.  io"2.      '  therefor  in  tort  against  the  persons  who  so  violate  said  provisions  or 
§  103.  ,    , . 

1904. 370,  §  1.    regulations. 

1905.  280.  §  1.  1916.  138.  1930.  399.  §  1. 

1914.  795.  §3.  G.  L.  (ed.  of  1920)  148,  §  27.  189  Mass.  377. 
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1  Section  2.3.     No  volatile  inflammable  fluid  except  an  amount  not  iCeepinE.  using 

2  exceeding  one  quart  contained  in  an  approved  safety  can  and  no  non-  o"voioTihf?n- 

3  volatile  inflammable  fluid  except  an  amount  not  cxceedins;  ten  s^'lons  flSid^eti". 

4  for  domestic  use  shall  he  kept,  used  or  stored  in  any  part  of  any  building  jg^j'^'^gj'  5  g 

5  used  for  habitation,  and  no  \()latile  inflammable  fluid  in  quantity  exceed-  ^.  l  (ed.  of  ^ 

6  ing  one  gallon  contained  in  an  approved  safety  can,  and  no  non-volatile  is?*.  325.'  §  2"' 

7  inflammable  fluid  in  quantity  exceeding  thirty  gallons,  shall  be  kept,  4  op!  a. '6.397. 
S  used  or  stored,  except  in  the  tank  of  an  automobile,  motor  boat  or  sta- 

9  tionary  engine,  within  fifty  feet  of  any  building  used  for  habitation, 

10  unless  a  permit  has  first  been  obtained  therefor  from  the  head  of  the 

1 1  fire  department  under  such  terms  and  conditions  as  he  may  prescribe. 

1  Section  24.     No  part  of  any  building  used  for  habitation  nor  that  storage,  keep- 

2  part  of  any  lot  within  fifty  feet  of  any  building  so  used  shall,  except  as  dimrof'com- 

3  permitted  by  section  twenty-three,  be  used  for  the  storage,  keeping  or  m'ij'uriai. 

4  handling  of  any  article  or  material  that  is  or  may  become  dangerous  to  q 'l'  (el'  I/' 

5  the  pubjic  safety  as  a  fire  menace,  and  no  part  of  any  such  building  Jgjs^ g.^? •  ||''' 
()  shall  be  used  as  a  carpenter  shop  or  paint  shop,  nor  for  the  storage,  i93o!  399!  §  i. 
7  keeping  or  handling  of  excelsior,  shavings,  sawdust,  cotton,  paper  stock, 

>S  feathers  or  rags,  except  under  such  terms  and  conditions  as  the  head 
9  of  the  fire  department  may  prescribe  in  writing. 

1  Section  25.     No  salamander  or  stove  for  drying  any  construction  Salamanders. 

2  material  shall  be  used  in  any  building  except  under  such  conditions  as  g.  l'.  led.' of  ' 

3  may  be  prescribed  by  the  marshal;    and  no  such  salamander  or  stove  IgioJ 399,' |  ?!* 

4  shall  be  set  upon  a  wooden  floor  unless  it  is  raised  above  the  floor  at  least 

5  four  inches  and  set  upon  brick  or  other  incombustible  material  in  a  bed 

6  of  sand  at  least  two  inches  thick,  spread  upon  the  floor  and  covering  an 

7  area  of  at  least  two  feet  in  all  directions  larger  than  the  area  of  the 

8  salamander  or  stove. 

1  Section  26.    Any  building  used  in  whole  or  in  part  for  the  business  Automatic 

2  of  woodworking,  or  for  the  business  of  manufacturing  or  working  upon  ig™,  ygs,  §  10. 

3  wooden,  basket,   rattan  or  cane  goods  or  articles,  or  tow,  shavings,  fg2o) 'us, f  36. 

4  excelsior,  oakum,  rope,  twine,   string,  thread,   bagging,   paper,   paper  jw'ai's!!'  137 

5  stock,  cardboard,  rags,  cotton  or  linen,  or  cotton  or  linen  garments  or  4  0p  a. g.oss. 
G  goods,  or  rubber,  feathers,  paint,  grease,  soap,  oil,  varnish,  petroleum, 

7  gasoline,   kerosene,   benzine,   naphtha  or  other  inflammable   fluids  or 

8  compounds,  and  any  building  used  in  whole  or  in  part  for  the  business 

9  of  keeping  or  storing  any  such  goods  or  articles  except  in  such  small 

10  quantities  as  are  usual  for  domestic  use  or  for  use  in  connection  with  and 

11  as  incident  to  some  business  other  than  such  keeping  or  storing,  shall, 

12  upon  the  order  of  the  marshal,  be  equipped  with  automatic  sprinklers; 

13  provided,  that  no  such  order  shall  apply  to  any  building  unless  four  or 

14  more  persons  live  or  are  usually  employed  therein  above  the  second 

15  floor. 

1  Section  27.    Any  owner  of  a  building  who,  within  six  months  after  Penalty. 

2  having  received  an  order  from  the  marshal  under  the  preceding  section,  g.'l.  (ed.'  of'^' 

3  fails  to  comply  with  the  requirement  of  such  order  shall  be  punished  by  Jg^oJ  39I;  1 1^ 

4  a  fine  of  not  more  than  one  thousand  dollars. 


1       Section  28.     The  department  shall  make  such  regulations,  and  the  Ruie.sasto 

5rea  and  fir 
protection. 


2  head  of  the  fire  department  shall  make  such  orders  or  rules  not  incon-  ^""'  ""'^  '^"^ 
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1914, 795,  §  13.  sistent  therewith,  as  may  be  necessary  for  tlie  purpose  of  remedying  any    .3 

?920)  u8,°§39.  condition  found  to  exist  in  or  about  any  building  or  other  premises  or    4 

Jg^l.Y/s.^^    on  any  ship  or  vessel  in  respect  to  fires,  the  prevention  of  fire  and  fire     5 

1/4'k^^"'       hazard,   but  limited,   except  as  otherwise  provided,  to  the  following    6 

1930; 399^ 5^15  subjects:—    _  _  7 

Op.  A.  G. '  A.     Requiring  the  keeping  of  portable  fire  extinguishers,  buckets  of    8 

water  or  other  portable  fire  extinguishing  devices  on  any  premises  by  the    9 

occupant  thereof,  and  prescribing  the  number  and  situation  of  such  10 

devices.  11 

B.  Causing  obstacles  that  may  interfere  with  the  means  of  access  or  12 
exit  or  with  the  operations  of  the  fire  department  in  case  of  fire  to  be  13 
removed  from  floors,  halls,  stairways  and  fire  escapes.  14 

C.  The  removal  of  any  vessel  moored  to  or  anchored  near  any  dock  15 
or  pier  if  such  vessel  is  in  danger  of  catching  fire,  or  is  by  reason  of  its  16 
condition  or  the  nature  of  its  cargo  a  menace  to  shipping  or  other  prop-  17 
erty.  18 

D.  The  cleaning  of  chimney  flues  and  smoke  and  vent  pipes  and  19 
incinerators,  and  the  installation  of  spark  arresters  in  incinerators  and  20 
in  chimneys  connected  with  permanent  wood-burning  furnaces.  21 

E.  The  keeping  of  covered  metal  containers  as  receptacles  for  waste  22 
paper,  oily  rags  and  oily  waste,  and  metal  containers  for  ashes.  23 

F.  The  use  of  self-closing  safety  cans  of  a  t^^pe  approved  by  the  24 
marshal  for  the  keeping  of  volatile  inflammable  liquids.  25 

G.  Prohibiting  or  regulating  the  storage  in  any  lot,  building,  shed,  26 
enclosure  or  other  structure,  of  any  empty  packing  boxes,  cases,  or  27 
barrels  in  such  quantity  as  to  amount  to  a  fire  hazard,  and  regulating  the  28 
height  of  piles  of  lumber  in  lumber  yards.  29 

H.  Prohibiting  the  fumigation  of  warehouses,  factories  or  com-  30 
mercial  buildings  by  the  use  of  any  volatile  inflammable  liquid,  or  any  31 
material  requiring  flame,  without  a  permit  from  the  marshal  or  the  head  32 
of  the  fire  department.  33 

I.  Prohibiting  or  regulating  smoking  in  factories,  workshops,  mer-  34 
cantile  establishments,  docks,  wharves  and  warehouses.  35 

J.  Requiring  and  regulating  fire  drills  for  employees  of  hospitals,  36 
theatres  and  other  places  of  public  amusement,  and  in  public  and  private  37 
schools.  38 

K.  Requiring  proper  safeguards  to  be  placed  and  maintained  about  39 
or  over  roof  skylights  and  about  outer  or  inner  courts  or  shafts  at  the  40 
roof  line.  41 

L.  Prohibiting  or  regulating  inflammable  decorations  in  stores,  halls  42 
and  places  of  public  assembly.  43 


Orders  to 
occupant  or 
owner. 

1914,  795,  §  22 
G.  L.  (ed,  of 
1920)  148,  §  41 
1930,  399.  §  1. 
243  Mass.  137. 
4  Op.  A.  G.  572 


Section  29.  If  buildings  or  other  premises  are  owned  by  one  person  1 
and  occupied  by  another  under  lease  or  otherwise,  the  orders  of  the  2 
marshal  or  head  of  the  fire  department  shall  apply  to  the  occupant  3 
alone,  except  where  the  rules  or  orders  require  the  making  of  additions  4 
to  or  changes  in  the  premises  themselves,  such  as  would  immediately  5 
become  real  estate  and  be  the  property  of  the  owner  of  the  premises.  6 
In  such  cases  the  rules  or  orders  shall  aft'ect  the  owner  and  not  the  occu-  7 
pant;  and  unless  it  is  otherwise  agreed  between  the  owner  and  the  8 
occupant,  the  occupant  whose  use  of  the  premises  has  caused  the  making  9 
of  such  additions  or  changes,  in  addition  to  his  rent  or  other  payments,  10 
shall,  after  the  additions  or  changes  are  made,  pay  a  reasonable  per  cent  11 
of  the  cost  thereof  annually  to  the  owner  of  the  premises.     No  rule  or  12 
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13  order  shall  be  made  or  enforced  wiiioh  requires  an  expenditure  by  the 

14  owner  or  occupant  of  more  than  fi\e  per  cent  of  the  last  annual  assessed 

15  valuation  of  the  buildings  to  which  such  rule  or  order  relates. 

1  Sfxtion  30.     Violation  of  any  lawful  rule,  order  or  regulation  of  the  Penalty. 

2  department  or  of  any  lawful  rule  or  order  of  the  marshal  or  of  the  head  8u™rior'court. 

3  of  a  fire  department,  punishment  whereof  is  not  otherwise  provided  for,  g"l'.  (cd.' of '^' 

4  shall  be  punished  by  a  fine  of  not  more  than  ten  dollars  for  each  day  Jalo'sll'iP' 
,5  during  which  such  violation  continues  after  notice  to  the  ofi'ender.     Such  issi'  162! 

fi  notice  may  be  given  by  personal  service  or  by  posting  the  same  in  a 

7  conspicuous  place  on  the  premises  affected  thereby.     The  superior  court 

8  shall  have  jurisdiction  in  equity  to  enforce  any  lawful  rule,  order  or 

9  regulation  of  the  department,  or  any  lawful  rule  or  order  of  the  marshal 

10  or  of  the  head  of  a  fire  department,  upon  application  respectively  of  the 

1 1  commissioner,  the  marshal  or  the  head  of  the  fire  department. 

1  Section  31.     Any  person  aggrieved  by  any  act,  order  or  decision  of  f9'i''4^*793, 5  ig. 

2  the  head  of  a  fire  department,  or  other  person  or  persons  acting  or  pur-  f^.^^  ["^^  "'^^ 

3  porting  to  act  under  authority  derived  from  this  chapter,  except  section  lH^i?^^'  I  A- 

4  five,  or  any  rule  or  regulation  thereunder,  may  appeal  to  the  marshal,  271  Mass.  soe! 

0  who  shall  make  all  necessary  and  proper  orders  thereon,  but  only  in  so  6p.  a.  g.' 
G  far  as  the  appeal  presents  a  direct  question  of  fire  or  explosion  hazard.  134^302^' 

7  Such  appeal  shall  be  filed  with  the  marshal  not  later  than  ten  days  fol- 

8  lowing  the  act,  order  or  decision  appealed  from. 

1  Section  32.     The  marshal  may  require  every  fire  insurance  company  Reports  by 

2  authorized  to  transact  business  in  the  commonwealth  to  report  to  him,  mmpi^ea"^^ 

3  through  the  secretary  or  some  other  officer  of  the  company  designated  q/l.  (ed!  of^''' 

4  by  the  board  of  directors,  such  information  as  he  may  deem  desirable  Jgso'sll'ft^' 

0  concerning  all  fire  losses  on  property  insured  in  such  company.     Every 

6  insurance  company  adjusting  a  fire  loss  shall  forward  forthwith  to  the 

7  marshal  a  written  statement  of  the  amount  of  such  adjustment  on  build- 

8  ing  and  contents. 

1  Section  33.     The  marshal  shall  study  fire  hazard  and  fire  prevention  Marshal  to 

2  and  all  matters  relating  thereto,  hear  suggestions  and  complaints  from  hazard,  fce 

3  all  persons  and  from  all  cities  and  towns,  advise  with  the  officers  of  such  i9u!795!''§''24: 

4  cities  and  towns  and  make  suggestions  to  the  general  court  and  to  the  ^gg^j  ^j^"^  °^^g 

5  cities  and  towns  looking  to  the  improvement  of  the  laws,  ordinances  and  i930, 399, 5 1. 
G  by-laws  relating  to  fire  departments,  construction  of  buildings,  building 

7  or  fire  limits,  use  and  occupation  of  buildings  and  other  premises,  pro- 

8  tection  of  existing  buildings,  fire  escapes  and  other  life-saving  devices, 

9  segregation  and  licensing  of  trades  dangerous  by  reason  of  fire  hazard, 

10  and  all  other  matters  relating  to  fire  prevention  and  fire  hazard. 

11  The  marshal  may  order  the  head  of  a  fire  department  to  assist,  in  his 

12  jurisdiction,  in  carrying  out  the  provisions  of  this  chapter. 

1  Section  34.     Except  as  otherwise  provided,  any  person  violating  any  PenaUy._ 

2  provision  of  this  chapter  shall  be  liable  to  a  fine  of  fifty  dollars,  or,  in  g.'l.  ced.'  of 

3  case  of  a  continuing  offence  after  notice  of  such  violation,  to  a  fine  of  not  {930^  399,'  1 1^' 

4  more  than  ten  dollars  for  every  day  during  which  the  violation  continues. 

1  Section  35.     No  person  shall  have  in  his  pos.session  or  under  his  possession  of 

2  control  any  bomb  or  other  high  explosive,  as  defined  by  the  rules  and  M^oslves. 
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Penalty. 
1847,  51. 
1877.  216, 
§§  1-3. 
P.  S.  102, 
§§  59-61. 
R.  L.  102, 
§§96-98. 

1904,  370. 

1905,  280. 
1913,  452. 
1919,  323, 
I§1,  3. 

G.  L.  (cd.  of 
1920)  148,  §  52. 


regulations  made  under  section  nine,  contrary  to  the  provisions  of  this  3 

chapter  or  of  any  rule  or  regulation  made  thereunder.     Whoever  violates  4 

this  section  shall  be  punished  by  a  fine  of  not  more  than  one  thousand  5 

dollars,  or  by  imprisonment  for  not  more  than  two  and  one  half  years,  6 

or  both,  and  any  bomb  or  explosive  found  in  his  possession  or  under  his  7 

control  on  such  violation  shall  be  forfeited  to  the  commonwealth.     Any  8 

officer  qualified  to  serve  criminal  process  may  arrest  without  a  warrant  9 

any  person  violating  this  section.  10 

1930,  309,  §  1. 


Notice  of 
seizure 


Section  36.     Notice  of  the  seizure  of  any  bomb  or  explosive  found  in 
191T323,  §  2.    the  possession  or  under  the  control  of  any  person  in  violation  of  the 
?920)  148,  °§  53.  preceding  section  shall  immediately  be  sent  to  the  marshal  by  the  officer 
1930, 399,  §  1.    j^jj].ij^g  ^j^g  seizure,  and,  upon  final  conviction  of  such  person,  such  bomb 
or  explosive  shall  be  adjudged  forfeited  to  the  commonwealth  and  de- 
livered to  the  marshal  or  his  authorized  representative  and  disposed  of 
at  his  discretion. 


1 

2 

3 
4 
5 
6 

7 


Tanks  for  SECTION  37.     No  pcrson  shall  construct,  maintain  or  use  any  tank  or 

fiuTdi'^Praaity.   container  of  more  than  ten  thousand  gallons'  capacity,  for  the  storage  of 

§§\^,'3.°^'         any  fiuid  other  than  water,  unless  the  same  is  located  underground, 

1920)  148,  f  54.  without  first  securing  a  permit  therefor  from  the  commissioner.     The 

1930:399;  s  1.    commissioner  may,  after  notice  and  hearing,  revoke  any  such  permit  for 

cause.     Whoever  violates  this  section  or  a  rule  or  regulation  made  under 

the  following  section  shall  be  punished  by  a  fine  of  not  less  than  fifty  nor 

more  than  one  thousand  dollars. 


Rules  and 
regulations. 
1919,  303,  §  2. 
G.  L.  (ed.  of 
1920)  148,  §  .55 
1930,  399,  §  1. 


Section  38.  The  department  shall  make  rules  and  regulations  govern- 
ing the  construction,  use  and  maintenance  of  tanks  to  which  the  pre- 
ceding section  applies.  Such  rules  and  regulations  shall  not  take  effect 
until  approved  by  the  governor  and  council,  and  filed  in  the  office  of  the 
state  secretary. 


Blank 

cartridges,  toy 
pistols,  fire- 
works, etc. 
1805,  55. 
1823,  149,  §  2. 
1826,  3,  §  1. 
1828,  62,  §  1. 
R.  S.  58, 
§§  5-7. 
1847,  51. 
G.  S.  88, 
§§46-48. 
1877,  216, 
§§  1-3. 
P.  S.  102, 
§1  54-56, 
59-61. 
1882,  272. 
R.  L.  102, 
§§87-89,91, 
96-98. 

1904,  370. 

1905,  280. 
1910,  565,  §  1. 
1913.  452. 

G.  L.  (ed.  of 
1920) 148 

1924,  80. 

1925,  95. 
1930,  399,  §  1. 
Op.  A.  G. 
(1917)  66. 

[Penalty,  §  47.] 


§57. 


1 

2 
3 
4 
5 
6 
7 
8 
9 
10 


Section  39.  No  person  shall  sell  or  keep  for  sale  any  blank  cartridge, 
toy  pistol,  toy  gun  or  toy  cannon  that  can  be  used  to  fire  a  blank  car- 
tridge; or  sell  or  keep  for  sale,  or  fire,  explode  or  cause  to  explode  any 
blank  cartridge  or  bomb,  or  sell  or  keep  for  sale,  or  set  off,  explode  or 
cause  to  explode  any  fireworks  containing  any  picric  acid  or  picrates,  or 
any  firecrackei*  exceeding  two  inches  in  length  and  three  eighths  of  an 
inch  in  diameter  or  of  a  greater  explosive  power  than  a  firecracker  of 
such  size  containing  black  gunpowder  only;  provided,  that  this  section 
shall  not  apply  to  illuminating  fireworks  set  off  between  the  hours  of  six 
and  twelve  o'clock  post  meridian,  excepting  those  containing  picric 
acid  or  picrates,  or  to  the  sale  of  any  article  herein  named  to  be  shipped  1 1 
directly  out  of  the  commonwealth,  or  to  the  sale  or  use  of  explosives  12 
in  the  firing  of  salutes  by  official  authorities,  or  to  the  sale  or  use  of  13 
blank  cartridges  for  a  duly  licensed  show  or  theatre  or  for  signal  purposes  14 
in  athletic  sports,  or  to  experiments  at  a  factory  for  explosives,  or  to  the  15 
firing  of  salutes  with  cannon  where  a  permit  has  been  secured  from  16 
the  marshal  or  some  officer  designated  by  him  therefor,  or  to  the  sale  of  17 
blank  cartridges  for  the  use  of,  or  their  use  by,  the  militia  or  any  organ-  IS 
ization  of  war  veterans,  or  other  organization  authorized  by  law  to  19 
parade  in  public  a  color  guard  armed  with  firearms,  or  in  teaching  the  20 
use  of  firearms  by  experts.  -1 
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1  Section  40.     No  person  shall  store  fireworks  in  quantities  except  Bonds  by 

2  such  as  may  be  permitted  by  the  rules  and  rei^ulations  of  the  depart-  cti-,  ofare- 

3  ment  outside  the  premises  of  a  fireworks  manufactory  in  any  building  r92i.''50o 

4  or  other  structure  located  within  one  thousand  feet  of  any  church,  ^^^j^^*^' 

5  theatre,  hall,  place  of  public  assembly,  factory  or  any  inhabited  building,  gM^Ma^'  lio 
()  nor  shall  any  person  manufacture  fireworks,  unless  he  has  previously  filed 

7  with  the  clerk  of  the  city  or  town  in  which  the  said  fireworks  are  to  be 

8  manufactured  or  stored  a  bond  running  to  the  treasurer  of  the  said  city 

9  or  town  with  a  surety  or  sureties  approved  by  the  said  treasurer,  in  such 

10  penal  sum,  not  less  than  ten  thousand  dollars,  as  the  mayor  of  the  cit\' 

11  or  the  selectmen  of  the  town,  with  the  approval  of  the  marshal,  shall 

12  determine  to  be  necessary  to  cover  the  losses,  damages  or  injuries  that 
l;]  might  ensue  from  the  said  manufacture  or  storage.     The  bond  shall  be 

14  conditioned  upon  the  payment  of  any  judgment  obtained  in  an  action 

15  against  said  person  so  manufacturing  or  storing  fireworks  for  or  on  ac- 

16  count  of  any  loss,  damage  or  injury  resulting  to  persons  or  property  by 

17  reason  of  the  said  manufacture  or  wholesale  storage. 

.1       Section  41.     Action  on  a  bond  filed  under  section  forty  or  forty-two  same  subject. 

2  may  be  brought  by  any  person  holding  a  judgment  to  secure  the  pay-  1921°  soo 

3  ment  of  which  the  bond  was  filed  and  may  be  brought  by  such  person  §§  57a-57'di. 

4  in  the  name  of  the  city  or  town  treasurer,  or  of  the  state  treasurer,  as  the  259°Ma^3'.  Iio. 

5  case  may  be,  but  for  the  use  and  benefit,  and  at  the  cost  and  expense,  of 

6  the  person  so  bringing  the  said  action;   provided,  that  such  a  judgment 

7  was  recovered  in  an  action  brought  within  twelve  months  of  the  time 

8  when  the  cause  of  action  accrued. 

1  Section  42.     No  person  engaged  in  the  business  of  displaying  or  samesubject. 

2  exhibiting  fireworks  shall,  by  himself  or  his  agents,  discharge,  fire  off,  hibitlons.' 

3  explode  or  display  fireworks  unless  he  has  on  file  with  the  state  treasurer  Jg^l.^us. 

4  a  bond  running  to  the  state  treasurer  with  a  surety  or  sureties  approved  1930^^99,  §  1. 

5  by  him  for  the  penal  sum  of  fifteen  thousand  dollars,  and  for  such  addi- 
(i  tional  penal  sum  as  the  marshal  shall  determine  to  be  necessary  to  cover 
7  the  losses,  damages  or  injuries  that  might  ensue  to  persons  or  property 
S  by  reason  thereof.    The  bond  shall  be  conditioned  upon  the  pa>Tnent  of 

9  any  judgment  obtained  in  an  action  brought  against  said  person  so  dis- 

10  charging,  firing  off,  exploding  or  displaying  fireworks,  for  or  on  account 

11  of  any  loss,  damage  or  injury  resulting  to  persons  or  property  by  reason 

12  of  the  said  discharging,  firing  off,  exploding  or  displaying  of  said  fireworks. 

1  Section  43.    No  action  for  injury  to  an  employee  of  a  person  required  Lt"uadon''of' 

2  to  give  a  bond  under  section  fortv  or  fortv-two  shall  be  brought  on  such  anions;  pro 

^  *  ,    .       • ,  1*      1  I  Tata,  payment 

3  bond  if  such  injury  arises  out  of  and  m  the  course  of  the  employment.  "^.^'/"'HiSq 

4  If  claims  under  any  bond  filed  under  either  of  said  sections  are  established  (g'l.  us. 

5  to  an  amount  greater  than  the  penal  sum  of  the  bond,  such  claims  shall  1930,  399,  §  i. 

6  be  paid  pro  rata  to  the  amount  of  the  penal  sum  and  executions  shall 

7  issue  accordingly.    Nothing  in  the  three  preceding  sections  shall  deprive 

8  a  person  suffering  loss,  damage  or  injury  of  any  other  right  or  remedy 

9  provided  by  law. 

1  Section  44.    Firecrackers  and  pyroteehnical  ship  or  railway  signals  Samesubject. 

2  shall  be  included  and  classed  as  fireworks,  but  the  provisions  of  the  four  ship'orrali-" 

3  preceding  sections  shall  not  apply  to  the  storage  of  pyroteclinical  ship  ^^^y  ^'eo^'^- 
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1921.  500 
[G.  L.  14S, 
§  57F1. 


or  railway  signals  nor  to  the  discharge,  firing  or  exploding  of  the  said 
signals  when  used  for  the  protection  of  life  and  property. 


1930.  399.  §  1. 


4 
5 


Pemfir"^''^'^''        Section  45.     Whoever  violates  any  provision  of  the  five  preceding  1 

192U  500  sections  shall  be  punished  by  a  fine  of  not  more  than  five  hundred  dol-  2 

§  57G|.    '        lars  or  by  imprisonment  for  not  more  than  six  months,  or  both.  3 

1930,  399,  5  1. 


Explosive 
stove  polish. 
1917,  153,  §  1. 
G.  L,  (ed.  of 
1920)  148,  §  58. 
1928.  325,  §  7. 
1930,  399,  §  1. 

[Penalty,  §  47  1 


Section  46.    No  person  shall  manufacture,  store,  keep  for  sale,  sell  1 

or  transport  any  compound  for  use  as  a  stove  polish  containing  any  2 

liquid  or  compound  whatsoever  which  will  emit  a  gas  that  will  flash  at  3 

a  temperature  of  less  than  one  hundred  and  forty  degrees  Fahrenheit,  4 

except  that  foundry  paste  which  contains  inflammable  compound,  if  5 

packed  in  metal  containers,  sealed  by  fusion  and  weighing  in  gross  not  6 

less  than  five  pounds,  and  if  such  container  is  labeled  "  Dangerous  —  7 

Inflammable  compound —  Keep  away  from  fire,  heat  and  lights"  may  8 

be  manufactured,  stored,  kept  for  sale,  sold  or  transported  for  use  only  9 

by  stove  foundries,  stove  manufacturers  and  stove  dealers  on  their  10 

own  premises  under  regulations  prescribed  by  the  marshal.    The  flash  11 

point  of  said  compound  shall  be  ascertained  by  use  of  some  standard  12 

closed  cup  instrument  or  other  method  approved  by  the  marshal.  13 


Penalty  for 
violations  of 
15  39,  46. 
1828,  62,  §  3. 
R.  S.  58,  §  9. 


Section  47.     Violation  of  any  provision  of  section  thirty-nine  or  1 

forty-six  shall  be  punished  by  a  fine  of  not  more  than  one  hundred  2 

dollars  or  by  imprisonment  for  not  more  than  one  month,  or  both.  3 

G.  S.  88,  §  50.  1905,  2S0,  §  3.  G.  L.  (ed.  of  1920) 


P.  ,S.  102,  §  .57. 
R.  L.  102,  §  90. 
1904,  370,  §  4. 


1910,  565,  §  5. 
1917,  153,  §  2. 


148,  §  59. 
1930,  399,  §  1. 


!    1. 


Dangerous 
illuminating 
oils.  etc. 
Penalties. 
1867,  286, 
§S3,  5. 
1869,  152, 
§§2,4. 
P.  S.  102, 
§§69,71. 
1885,  98, 
R.  L.  102. 
§§  106,  108, 
G.  L.  (ed.  of 
1920)  148, 
§§  60,  62. 
1921,  485,  §  6. 
1925,  335,  §  2. 
1930,  399,  §  1. 
104  Mass.  64. 
110  Mass.  470. 
lis  Mass.  441, 
211  Mass.  60. 
248  Mass.  575. 


8 

9 

10 


Section  48.  AVhoever  mixes  for  sale  naphtha  and  illuminating  oils  1 
or  naphtha  and  oils  to  be  used  for  fuel  in  dwellings  or  other  buildings  2 
whereby  human  life  is  endangered  or  exposed,  or  sells  or  oft'ers  for  sale  3 
such  mixture,  or  oils  for  iUuminating,  heating  or  cooking  purposes  so  4 
mixed  with  any  other  substance  as  to  render  their  use  for  such  purposes  5 
a  menace  to  human  life,  or  sells  or  offers  for  sale,  except  for  remanu-  (i 
facture,  illuminating  or  fuel  oils  made  from  coal  or  petroleum  which  7 
will  evaporate  a  gas  that  will  flash  at  a  temperature  of  less  than  one  hun- 
dred and  fifteen  degrees  Fahrenheit  or  ignite  at  a  temperature  of  less 
than  one  hundred  and  twenty-five  degrees  Fahrenheit,  to  be  ascertained 
by  the  application  of  some  standard  approved  instrument,  or  whoever  11 
sells  or  keeps  or  oft'ers  for  sale  naphtha  under  a  name  which  tends  to  12 
conceal  its  inflammable  character,  shall  be  punished  by  a  fine  of  not  13 
more  than  one  hundred  dollars  or  by  imprisonment  for  not  more  than  14 
one  month,  or  both,  and  shall  also  be  liable  for  any  damage  suffered  by  15 
any  person  from  the  explosion  or  ignition  of  such  oil  thus  unlawfully  16 
sold  or  kept  or  offered  for  sale.  Such  oil  thus  unlawfully  sold  or  kept  17 
or  offered  for  sale,  and  the  casks  or  packages  containing  the  same,  shall  18 
be  forfeited  and  sold,  and  the  proceeds  shall  be  paid  to  the  common-  19 
wealth.  20 


Same  subject^.  SECTION  49.  For  the  purposes  of  the  preceding  section,  illuminating  1 
1869',  152',  §  3.  or  fuel  oils  made  from  coal  or  petroleum  and  having  an  igniting  point  of  2 
1885, 98.'§  2.  '  less  than  one  hundred  and  twenty-five  degrees  Fahrenheit,  to  be  deter-    3 
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4  mined  as  therein  provided,  shall  be  deemed  to  he  mixed  with  naphtha,  R  i-  102, 

5  and  shall  be  branded  unsafe  for  illuminating  purposes  or  for  use  as  fuel.  g.  l.  (ei  of 

1925,  335,  §  3.  1930,  399,  §  1.  '^-"'  '■***■  ^  "'■ 

1  Section  50.    Upon  complaint  made  to  a  court  or  justice  authorized  f^°"*i^™; 

2  to  issue  warrants  in  criminal  cases  that  the  complainant  has  probable  plosives  iUe- 

rt  11  1  11'  giilly  kept. 

3  cause  to  suspect  and  does  suspect  that  gunpowtier,  dynamite  or  any  1823. 149,  §  2. 

4  other  explosives,  crude  petroleum  or  any  of  its  products,  or  explosive  or  li's.' ss,'  § s.' 

5  inflammable  fluids  are  kept  or  are  to  be  found  in  any  place  contrary  to  a*|;  sk  §  49. 

6  this  chapter  or  rep;ulations  made  hereunder,  such  court  or  justice  may  Jg^y;  216]  §  1: 

7  issue  a  search  warrant  in  conformity  with  chapter  two  hundred  and  f.foiyl' 

8  seventy-six,  so  far  as  applicable,  commandinjj  the  officer  to  whom  the  P,™'''^' 

9  warrant  is  directed  to  enter  any  shop,  building,  manufactory,  vehicle  or  clced.  of 

10  vessel  specified  in  the  warrant,  and  there  make  diligent  search  for  the  1930. 399,'  §  1. ' 

11  articles  specified  in  the  warrant,  and  make  return  of  his  doings  forth- 

12  with  to  the  court  or  justice  having  jurisdiction  thereof.    Such  warrants 

13  may  be  directed  to  an  inspector  or  to  the  head  of  the  fire  department. 

1  Section  51.     Articles  seized  under  the  preceding  section  may,  after  Forfeiture  of 

2  due  notice  and  hearing,  be  adjudged  to  be  forfeited,  and  may  be  ordered  1877, 216, 5  8. 

3  to  be  sold  or  destroyed  in  such  manner  as  the  court  or  magistrate  may  r.  l.  'io"2,  ^  ^^' 

4  direct,  and  the  proceeds,  if  any,  paid  into  the  county  treasury.  *  ^^^' 

G.  L.  (ed.  of  1920)  148,  §  64.  1930,  399,  §  1. 

1  Section  52.     Whoever  keeps  matches  for  sale  or  use  in  any  store  Matches. 

2  unless  the  same  are  in  unbroken  cases  or  in  a  metal  or  other  fireproof  §^^,'2**' 

3  receptacle  with  the  cover  closed,  except  when  it  is  necessary  to  obtain  1920J  i48,°/65. 

4  access  thereto,  shall  be  punished  by  a  fine  of  not  more  than  fifty  dollars.  ^^'■^'  ^^^'  5 1 

1  Sectio.v  53.     Whoever  liberates  or  flies  a  fire  balloon  shall  be  pun-  Fire  balloons. 

2  ished  by  a  fine  of  not  more  than  one  hundred  dollars  or  by  imprison-  g 'l.  (el  of 

3  ment  for  not  more  than  one  month,  or  both.  '^^'"  '**•  ^  ^®' 

1921,  485,  §  7.  1930,  399,  §  1. 


1  Section  54.     ^\1loever  drops  or  throws  from  any  vehicle  while  the  propping,  etc., 

2  same  is  upon  a  public  or  private  way  running  along  or  near  forest  land,  eues!et'cT'^' 

3  or,  except  as  permitted  by  law,  drops,  throws,  deposits  or  otherwise  igSJoI'sgg;  §  i. 

4  places  in  or  upon  forest  land,  any  lighted  cigarette,  cigar,  match,  live 

5  ashes  or  other  flaming  or  glowing  substance,  or  any  substance  or  thing 

6  which  in  and  of  itself  is  likely  to  cause  a  fire,  shall  be  punished  by  a  fine 

7  of  not  more  than  twenty-five  dollars. 

1  Section  55.     Whoever  manufactures  or  sells  or  knowingly  uses,  or  Explosive 

2  has  in  possession  for  the  purpose  of  sale,  any  golf  ball  containing  any  fgia^""!', 

3  acid,  fluid,  gas  or  other  substance  tending  to  cause  the  ball  to  explode  g^  l  ^(ed  of 

4  and  to  inflict  bodily  injury  shall  for  the  first  ofTence  be  punished  by  a  J^^l]'  ^|^'  I  ^*- 

5  fine  of  not  more  than  five  hundred  dollars,  and  for  any  subsequent 

6  offence  by  a  fine  of  not  more  than  one  thousand  dollars  or  by  imprison- 

7  ment  for  not  more  than  one  year,  or  both. 

1  Section  56.     In  anv  citv  or  town  which  accepts'  the  provisions  of  Licensing  of 

ol*  •  *i*ii  -ii*  p  open-air  park- 

2  this   section    no   person    shall   engage   in  the  business  of  conducting  '"« spaces. 

3  or  maintaining  an  open-air  parking  space  without   a  license  therefor  i93o.  399,  §  1. 

4  granted  by  the  licensing  authority,  approved  in  all  cases  by  the  head 
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of  the  fire  department.  The  license  shall  specify  all  the  premises  to  be  5 
occupied  by  the  licensee  for  the  purpose  of  conducting  the  licensed  6 
business.  The  fee  for  each  such  license  shall  be  such  amount  as  may  be  7 
established  by  the  authority  granting  the  license,  and  said  authority  8 
may  reasonably  classify  said  licenses  and  fees.  Licenses  granted  here-  9 
under  shall  expire  on  April  thirtieth  following  the  date  of  issue,  or  on  10 
such  date  as  may  be  specified  therein,  and  may  be  suspended  or  revoked  11 
by  such  authority  and  by  the  head  of  the  fire  department.  Whoever,  12 
not  being  licensed,  engages  in  a  business  required  by  this  section  to  be  13 
licensed^  or  is  concerned  therein,  or,  being  licensed,  engages  in  such  busi-  14 
ness,  or  is  concerned  therein,  in  any  other  place  than  that  designated  15 
in  his  license  or  after  notice  to  him  that  his  license  has  been  suspended  16 
or  revoked,  shall  be  punished  by  a  fine  of  not  more  than  one  hundred  17 
dollars.  18 
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TITLE    XXI. 

LABOR  AND  INDUSTRIES. 

Chapter  149.  Labor  and  Industries. 

Chapter  150.  Conciliation  and  Arbitration  of  Industrial  Disputes. 

Chapter  151.  The  Minimum  Wage. 

Chapter  152.  Workmen's  Compensation. 

Chapter  153.  Liability  of  Employers  to  Employees  for  Injuries  not  resulting  in 

Death. 

Chapter  154.  Assignment  of  Wages. 


CHAPTER    149. 


LABOR  AND  INDUSTRIES. 


Sect. 

definitions. 
1 .      Definitions. 


2. 
3. 
4. 
5. 
6. 


duties  and  powers  op  department  of 

LABOR    and    industries. 

Duties  and  powers  in  general. 

Inspection. 

Report  of  certain  cases  of  disease. 

Investigations  and  prosecutions. 

Investigations    as    to    safety    and 

health.     Rules,  etc. 
Committees  to  make  investigations 

and  recommend  rules. 
Hearings  on  proposed  rules.     Puli- 

lication     and     effective    date    of 

rules. 
Appeals.     Amendment,  annulment, 

etc..  of  rules,  etc. 
Entry  into  places  of  employment  to 

make  certain  investigations. 
Reports   to   department    by   physi- 
cians. 
Rules   of  department   as  to   safety 

prevail    over   rules    of    insurance 

companies. 
Violation  of  rules  forbidden. 
Annual  report. 
Inspection  districts. 
Penalty   for   inspector   accepting   a 

reward. 
Entry  into  buildings  for  purposes  of 

inspection. 
Duties  of  industrial  health  inspector. 


9. 


10. 


11. 


12. 


13. 
14. 
15. 
16. 

17. 

18. 


Sect. 

general  provl.sions  as  to  employment. 
19.      Interfering    with    employment    for- 
bidden. 
CompelUng  a  person  not  to  join  a 

labor  organization  forbidden. 
Fraudulent  advertisements  concern- 
ing employment  penaUzed. 
Advertising    for   employees    during 

strike,  etc. 
Same  subject.     Penalty. 
Peaceful  persuasion  not  penahzed. 


20. 


21. 


22. 


23. 
24. 


25. 


26. 


27. 

28. 


29. 


30. 


31. 
32. 

3:i. 

34. 


PUBLIC    EMPLOYMENT. 

Public  employee  may  select  lodging, 

etc. 
Preference  to  veterans  and  citizens 

in  public  work.    Wages.    Penalty. 
Dispute  as  to  wages. 
Actions  against  cities  or  towns  for 

labor. 
Security   for  payment  of  labor  on 

public  works. 
Eight  hour  day  and  forty-eight  hour 

week  for  certain  public  employees. 

Exception. 
Eight  hour  day  for  certain  employees 

in  certain  cities  and  towns. 
Definitions. 

Limitation  of  §§  30  and  31. 
Contracts  for  public  work  to  contain 

stipulation  as  to  eight  hour  day, 

etc.      Exception.      Certain    con- 
tracts void. 
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Sect. 

35.  Penalty  for  viol.ating  §  30,  31  or  34. 

36.  Eight   hour  day  not   applicable  in 

certain  cases. 

37.  Nine  hour  day  in  certain  cities  and 

towns. 

38.  Vacations    for    certain    public    em- 

ployees. 

39.  Hours  of  labor  of  officers,  etc.,  of 

state  penal  institutions. 

40.  Hours  of   labor  in   county   institu- 

tions.    Penalty. 

41.  Laborers,    etc.,    employed    by    the 

commonwealth  to  be  given  Satur- 
day half  holiday. 

Laborers,  etc.,  in  employ  of  com- 
monwealth to  be  on  day  work 
basis  if  possible. 

Equal  opportunity  of  certain  em- 
ployment for  all  citizens. 

Holiday  for  veterans  ou  Memorial 
Day. 

PRIVATE   EMPLOYMENT. 

Penalty     for     requiring     labor     on 

holiday. 
Requiring  illegal  number  of  hours  to 

make  up  for  holiday  forbidden. 
One  day's  rest  in  seven.    Penalty. 
Same  subject.    Penalty. 
Limitation  of  two  preceding  sections. 
Exceptions. 

List  of  persons  working  on  Sunday. 
Time  book.     Penalties  for  violating 

§§  51  and  52. 

WORK  BY  WOMEN  AND  CHILDREN. 

Hea\T  boxes,  etc.,  moved  by  women 
to  be  provided  with  casters,  etc. 
Penalty. 

Investigations  of  core  rooms  where 
women  are  employed.  Rules. 
Penalty. 

Employment  of  women  shortly  be- 
fore and  after  confinement  forbid- 
den. 

Hours  of  labor  for  women  and 
children. 

Penalty  for  violation  of  preceding 
section. 

Women  and  minors  operating  ele- 
vators. 

Night  labor  for  women.    Penalty. 

Employment  of  children  under 
fourteen. 

Employment  of  children  under  six- 
teen. Penalty  for  violation  of 
certain  provisions. 

Employment  of  minors  under 
eighteen. 

Department  may  determine  proc- 
esses, etc.,  injurious  to  chil- 
dren. Prohibition  of  employment 
therein. 


42. 


43. 


44. 


45. 

46. 

47. 
48. 
49. 
50. 
61. 
52. 


53. 


54. 


55. 


56. 
57. 

58. 

59. 
60. 

61. 


62. 


63. 


Sect. 

64.  Employment      of      persons      under 

twenty-one. 

65.  Hours   of   labor   of   children   under 

sixteen. 

66.  Hours    of    labor    of    boys    under 

eighteen  and  girls  under  twenty- 
one. 

67.  Same  subject. 

68.  Employment    of    minors    as    mes- 

sengers, etc.,  regulated. 

69.  Street  trades  for  children  regulated. 

70.  Same  subject. 

71.  Issue  of  badges. 

72.  Wearing,  etc.,  of  badges. 

73.  Hours  of  street  trades  for  boys  under 

sixteen. 

74.  Lists   of   hours   of   employment   of 

minors  to  be  posted. 

75.  Forms  of  lists  to   be  furnished   by 

the  department. 

76.  Duties  of  inspectors. 

77.  Powers  of  supervisors  of  attendance. 

78.  Penalty  for  violation  of  §§  60-74. 

79.  Penalty    for    hindering    inspectors, 

etc. 

80.  Penalty  for  furnishing  articles  to  be 

illegally  sold  by  minors  engaged 
in  street  trades,  or  aiding  in  viola- 
tion of  §§  69-73. 

81.  Penalty  on  parent  or  guardian,  etc. 

82.  Penalty  on  officials. 
S3.      Penalty  on  minors. 

84.  Service  of  process  for  violation  of 

sections  relating  to  employment 
of  children. 

85.  Limitation  of  §|  60-83. 

86.  Employment  of  children  under  six- 

teen without  employment  certifi- 
cates,   etc.,   forbidden.      Penalty. 

87.  Employment  certificates. 

88.  School  record  required  for  employ- 

ment certificate. 

89.  Contents    of     employment     certifi- 

cate. 

90.  Penalties  for  illegal  employment  of 

children  under  sixteen,  altering 
employment  certificate,  etc. 

91.  Employer   to    discharge    child   who 

does  not  attend  a  continuation 
school  if  required  to  do  so. 
Penalty. 

92.  Duties  of  superrisors  of  attendance 

and  inspectors  in  regard  to  illegal 
employment  of  children. 

93.  Further  duties  of  supervisors  of  at- 

tendance. 

94.  Educational  certificates,  etc.,  to  be 

shown  on  request  of  officials. 

95.  Educational  certificates  for  minors 

between  sixteen  and  twenty-one. 
Penalty. 

96.  Limitation  of  §§  86-95. 

97.  Penalty   for  employment  of  minor 

in  violation  of  §  95. 


CuAP.  149.] 


LABOR  AJ\D  11«)USTHIES. 


18G1 


Sect. 

98.  Penalty   on    parent,    etc.,    allowing 

minor  to   bo  employed  in  ^-iola- 
tion  of  §  95. 

99.  Hours    for   meals   for   women    and 

children. 

100.  Same   subject.     Penalty   for   \nola- 

tion  of  §  99  or  100. 

101.  Limitation  of  §§  99  and  100. 

102.  Working  during  meal  time  without 

knowledge  of  superintendent,  etc. 

103.  Seats     for    women     and     children. 

Penalty. 

104.  Employment,  etc.,  of  children  under 

fifteen    in    theatrical    exhibitions, 
etc.,  penalized. 

105.  License  not  to  be  granted  for  exhibi- 

tions in  which  such  children  take 
part. 

PROVISIONS    AS    TO    HEALTH    AND    SAFETY. 

106.  Drinking    water    to    be    pro\'ided. 

Pen.alty. 

107.  Water  for  humidifying.    Penalty. 

108.  Thermometers  for  testing  humidity. 

109.  Section  lOS  not  applicable  to  textile 

factories  equipped  with  other  ap- 
proved testing  devices. 

110.  Limits  of  humidity. 

111.  Sources  of  water  for  humidifying. 

112.  Penalty  for  violation  of  §§  lOS-111. 

113.  Factories,     etc.,     to     be     properly 

lighted,      ventilated      and      kept 
clean. 

114.  Investigations  by  industrial  health 

inspectors  as  to  effect  of  industries 
on  eyesight. 

115.  Devices    for    preventing    injury    to 

eyes,     when     to     be     provided. 
Penalty. 

116.  Investigation  as  to  lighting  of  fac- 

tor>-,  etc.     Order.     Penalty. 

117.  Ventilation  of  factories. 

118.  Devices  for  removal  of  dust. 

119.  Emery  wheels,  etc.,  to  be  provided 

with  devices  for  removing  dust. 

120.  Same  subject. 

121.  Limitation  of  §§  119  and  120. 

122.  Penalty  for  violation  of  §§  117-121. 

123.  Inspection    of    factories,    etc.,    not 

equipped     with     dust    removers. 
Complaint.     Prosecution. 

124.  Communication  ^\'ith  engine  room. 

125.  Penalty  for  violation  of  preceding 

section. 

126.  Doors  not  to  be  locked  during  work- 

ing hours.     Penalty. 

127.  Guards  for  gears,  etc. 

128.  Wrongful    operation    of    traversing 

carriages     of     certain     machines 
penalized. 

129.  Openings  of  hoistways,  etc.,  to  be 

guarded. 

130.  Storage  of  explosives. 

131.  Guards  for  shuttles.     Penalty. 


Sect. 

132.  Use  of  suction  shuttles  penalized. 

133.  Toilet  facilities. 

134.  Apportionment  of  expense  of  chang- 

ing toilet  facilities. 

135.  Prosecutions    for   violation    of   two 

preceding  sections. 

136.  Notice    to    department    of    public 

health  of  unsanitary  conditions. 

137.  Toilet    rooms,    etc.,    in    foundries. 

Penalty. 

138.  Penalty    for   injuring    toilet    appli- 

ances. 

139.  Lockers  for  clothes,  when  required. 

Penalty. 

140.  Spittoons. 

141.  Medical  appliances,  etc.,  when  to  be 

provided.     Penalty. 

142.  Cloths  for  cleaning  printing  presses. 


MANCF.iCTnRE    OF    CLOTHING    IN  TENEMENT 

HOUSES. 

License. 

Notice  to  and  examination  by  local 
boards  of  health. 

Tags  for  clothing  made  in  unlicensed 
tenement  houses. 

Penalties. 

Clothing  made  outside  common- 
wealth. Examination.  Report  to 
department  of  public  health. 


143. 
144. 


145. 


146. 
147. 


WEEKLY    PAYMENT    OF    WAGES. 

148.  Weeklypayment  of  wages.    Penalty. 

149.  Summons  and  warrant  for  \'iolation 

of  preceding  section. 

150.  Complaint    for   violation  of  §  148. 

Procedure  upon  trial. 

151.  Payment  in  factories  when  over  one 

hundred  employed. 

152.  Deductions  for  tardiness  regulated. 

Penalty. 

153.  Weavers'  fines  regulated. 

154.  Same  subject.     Penalty. 

155.  Specifications  for  weavers. 

156.  Same  subject.     Penalty. 

157.  Penalty  for  violation  of  §  155  and 

for  interference  with  inspector. 

158.  Deduction  from  wages  of  women  or 

children   for  stopping  machinery 
regulated.     Penalty. 
15SA.  Unpaid    probationary    employment 
of  woman  or  minor  penalized. 

159.  Notice    of    discharge.      When    re- 

quired. 


FP.EE    EMPLOYMENT    OFFICES. 

160.  Free   employment   offices.      Annual 

report. 

161.  Superintendents  and  clerks.     Sign. 

162.  Registration,  etc.,  of  applicants  for 

employment.     Procedure  in  case 
of  strike. 


1862 


LABOR  AND   INDUSTRIES. 


[Chap.  149. 


Sect. 

163. 

164. 

165. 

166. 

167. 


168. 


Fees  prohibited.    Penalty. 

Preference  to  residents. 

Reports. 

Appropriation  for  expenses. 

Bulletins  as  to  demand  for  employ- 
ment, weekly  distribution  to  city, 
etc.,  clerks. 

Bulletins  to  be  posted.    Penalty. 


BTATISTICa   OF   LABOR   AND   MANUFACTURES. 

169.  Commissioner,  etc.,  may  require  at- 

tendance of  witnesses,  etc. 

170.  Statistics  of  labor  and  manufactures. 

171.  Schedules  for  collecting  statistics. 

172.  Information  collected  not  to  be  so 

published    as   to   disclose   private 
affairs.     Penalty. 

173.  Distribution  or  sale  of  old  papers. 


Sect. 

commission   on    foreign   and    domestic 

commerce. 
174.      [Repealed.] 


MISCELLANEOUS    PROVISIONS. 

Use  of  bells,  etc. 
Emergency  police  olEcer. 
Assistance  of  police  officers  to  pro- 
tect property.     Penalty. 
177A.  Contracts  by  employers  exempting 
themselves     from     liability     for 
certain  injuries  to  employees  for- 
bidden. 
Voting  of  employees. 
Posting  notices. 
179A.  Preference    to    citizens    in    award- 
ing   contracts    for    public    work. 
Penalty. 
180.      General  penalty. 


175. 
176. 
177. 


178. 
179. 


Definitions. 
1887,  103,  §  5. 
1894,  508,  §  57. 
R.  L.  106,  §  8. 
1909,  514, 
55  17,  145. 

1911.  241; 
494,  §  1. 

1912.  191;  726, 
§§5,8. 

1913.  813, 
§§8,  12. 
1916,95,  §  1; 
240,  §  1. 
1919,224;  350, 
§§  56,  69. 

70,  74. 

1925,  151. 

1931,426, 

§247. 

261  Mass.  226. 

263  Mass.  282. 

(For  additional 
definitions 
see  §  32-1 


DEFINITIONS. 

Section  1.  In  this  chapter  the  following  words,  unless  a  different 
meaning  is  required  by  the  conte.xt  or  is  specifically  prescribed,  shall 
have  the  following  meanings: 

"Assistant  commissioner",  the  assistant  commissioner  of  the  depart- 
ment of  labor  and  industries. 

"Associate  commissioners",  the  associate  commissioners  of  the  de- 
partment of  labor  and  industries. 

"Buildings  used  for  industrial  purposes"  or  "industrial  establish- 
ments" shall  include  factories,  workshops,  bakeries,  mechanical  es- 
tablishments, laundries,  foundries,  tenement  house  workrooms,  all 
other  buildings  or  parts  thereof  where  manufacturing  is  carried  on,  and 
mercantile  establishments  as  defined  in  this  section. 

"Child",  a  person  under  eighteen. 

"Commissioner",  the  commissioner  of  labor  and  industries. 

"Co-operative  courses",  courses  approved  as  such  by  the  department 
of  education  and  conducted  in  public  schools  where  technical  or  related 
instruction  is  given  in  conjunction  with  practical  experience  by  employ- 
ment in  co-operating  factories,  manufacturing,  mechanical  or  mercantile 
establishments  or  workshops. 

"Department",  the  department  of  labor  and  industries. 

"Employment",  any  trade,  occupation  or  branch  of  industry,  any 
particular  method  or  process  used  therein,  and  the  service  of  any  par- 
ticular employer;  but  it  shall  not  include  private  domestic  service  or 
service  as  a  farm  laborer. 

"Extraordinary  emergency",  danger  to  property,  life,  public  safety 
or  public  health. 

"Factory",  any  premises  where  mechanical  power  is  used  in  aid  of 
any  manufacturing  process  there  carried  on. 

"Industrial  disease"  or  "occupational  disease",  any  ailment  or 
disease  caused  by  the  nature  or  circumstances  of  the  employment. 

"Industrial  health  inspector",  an  inspector  qualified  by  training  and 
experience  in  matters  relating  to  health  and  sanitation. 

"Inspector",  an  inspector  of  the  department  of  labor  and  industries, 
except  an  inspector  of  the  division  of  standards. 
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35  "Iron  works",  a  mill,  forjje  or  any  premises  where  any  process  is 

36  carried  on  for  converting  iron  into  malleable  iron,  steel  or  tin  plate, 

37  or  for  otherwise  making  or  converting  steel. 

38  "Manufacturing  establishments",  any  premises,  room  or  place  used  40pA  gist! 

39  for  the  purpose  of  making,  altering,  repairing,  ornamenting,  finishing 

40  or  adapting  for  sale  any  article  or  part  thereof. 

41  "Mechanical  establishments",  any  premises,  other  than  a  factory  as 

42  above  defined,  where  machinery  is  employed  in  connection  with  any 

43  work  or  process  carried  on  therein. 

44  "Mercantile  establishments",  any  premises  used  for  the  purposes  of  4  0p;a!g!i37; 

45  trade  in  the  purchase  or  sale  of  any  goods  or  merchandise,  and  any 

46  premises  used  for  a  restaurant  or  for  publicly  providing  and  serving 

47  meals. 

48  "  Place  of  employment",  every  place,  whether  indoors  or  out  or  under- 

49  ground,  and  the  premises  appurtenant  thereto,  into,  in  or  upon  which 

50  any  employee  goes  or  remains  either  temporarily  or  regularly  in  the 

51  course  of  his  employment. 

52  "Print  works",  any  premises  where  the  process  of  printing  figures, 

53  patterns  or  designs  upon  yarn  or  cloth,  or  upon  any  woven  or  felted 

54  fabric  not  paper,  is  carried  on. 

55  "Safe"  or  "safety",  such  freedom  from  danger  to  life,  safety  and 

56  health  of  employees  as  the  nature  of  the  employment  will  reasonably 

57  permit. 

58  "Woman",  a  female  eighteen  or  over. 

59  "Workshop",  any  premises,  room  or  place,  not  a  factory  as  above 

60  defined,  wherein  manual  labor  is  exercised  by  way  of  trade  or  for  pur- 

61  poses  of  gain  in  or  incidental  to  a  process  of  making,  altering,  repairing, 

62  ornamenting,  finishing  or  adapting  for  sale  any  article  or  part  thereof, 

63  and  to  which  or  over  which  premises,  room  or  place  the  employer  of 

64  the  persons  working  therein  has  the  right  of  access  or  control;   but  the 

65  exercise  of  such  manual  labor  in  a  private  house  or  private  room  by 

66  the  family  dwelling  therein  or  by  any  of  them,  or  if  a  majority  of  the 

67  persons  therein  employed  are  members  of  such  family,  shall  not  of 

68  itself  constitute  such  house  or  room  a  workshop. 


DUTIES   AND    POWERS    OF    DEPARTMENT   OF   LABOR   AND    INDUSTRIES. 

1  Section  2.    The  department  shall,  except  as  otherwise  specifically  Duties  and 

2  provided,  enforce  the  provisions  of  this  chapter,  and  shall  have  all  neces-  general'" 

3  sary  powers  therefor.  '*^®'  ^^^• 

1S77.  214,  §  7.  1884,  52,  §  3.  R.  L.  108,  5  8. 

1879,  303.  §  12.  1887,  218.  1907,  413:  537,  §  5. 

1880.181.  1888,  426,  §§  10,  14.  1912,  726,  §§  4,  5. 

1881,  137.  1894,  .382,  §  1;  1914,  474,  §  2. 
P.  S.  103,  §  10.  481,  |§  2,  35,  55.  1919,  350,  §  69. 

1882,  266,  §  6. 

1  Section  3.     The   inspection   and   investigation   carried   on   by   the  inspection. 

2  department  shall  be  a  regular  and  systematic  inspection  and  investi-  i9i«;  sos' 

3  gation  of  all  places  of  employment  and  the  conditions  of  safety  and  '^^^'  ^^°'  ^  ^®' 

4  health  pertaining  thereto. 

1  Section  4.    The  department  shall  promptly  report  to  the  depart-  Report  of 

2  ment  of  public  health  all  cases  of  disease  in  industrial  establishments  of  disease. 

3  affecting  the  health  of  the  community.  "''• "''  ^  ®- 

1919,  350,  §5  69,  96. 
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iSypr'os*'-""^        Section  5.     The   department   may   investigate    conditions   existing  1 

™5'°"|.:,g  M     ^'^  ^^y  ^^^^  o^  industry,  and  such  investigations  may  be  extended  out-  2 

1916!  lis!  i  2     side  of  the  commonwealth  to  procure  information  to  promote  industrial  3 

'  development  or  to  improve  industrial  conditions.     It  shall  receive  all  4 

complaints  concerning  conditions  existing  in  any  industry  carried   on  5 

in  the  commonwealth,  or  concerning  alleged  violations  of  any  laws  6 

enforced  under  its  direction,  and  shall  thereupon  make  or  direct  all  7 

needful  and  appropriate  investigations  and  prosecutions.  8 

isTo^s'alttySnd      SECTION  fi.     It  shall  investigate  from  time  to  time  employments  and     1 

health.  Rules,  places  of  employment,  and  determine  what  suitable  safety  devices  or     2 

1912. 726. 1 4.    other  reasonable  means  or  requirements  for  the  prevention  of  accidents     3 

1916!  308!         shall  be  adopted  or  followed  in  any  or  all  such  employments  or  places  of    4 

employment;    and  also  shall  determine  what  suitable  devices  or  other    5 

reasonable  means  or  requirements  for  the  prevention  of  industrial  or     6 

occupational  diseases  shall  be  adopted  or  followed  in  any  or  all  such     7 

employments  or  places  of  employment ;  and  shall  make  reasonable  rules,     8 

regulations  and  orders  applicable  to  either  employers  or  employees  or     9 

both  for  the  prevention  of  accidents  and  the  prevention  of  industrial  or  10 

occupational  diseases.  11 

SakeTnvestiga-      SECTION  7.     The  comuiissioncr,  assistant  commissioner  and  associate     1 
tionsandrecom-  commissioucrs  of  the  department  may  appoint  committees,  on  which    2 

mend  rules.  i  i      ii    r  i      ■  •         r, 

1913. 813.  §  3.    employers  and  employees  shall  be  represented,  to  make  such  mvesti-    3 
1919!  35o!  5  76.  gations  and  recommend  rules  and  regulations.  4 

1921,  306.  §  5. 

Hearings  on  SECTION  8.     Before  adopting  any  rule  or  regulation  under   section     1 

rules.  Pubii-     six,  a  pubHc  hearing  shall  be  given,  and  not  less  than  ten  days  before    2 

effective  date     tile  hearing  a  notice  thereof  shall  be  published  in  at  least  three  news-     3 

igia.'s^is,         papers,  of  which  one  shall  be  published  in  Boston.     Such  rules  or  regu-    4 

ilil.s'so,         lations  shall,  when  approved  by  the  associate  commissioners  and  the     5 

192^306  5 6    assistant  commissioner,  be  published  in  like  manner,  and,  subject  to    6 

section  thirty-se\'en  of  chapter  thirty,  shall  take  effect  thirty  days  after     7 

such  publication  or  at  such  later  time  as  the  associate  commissioners    8 

and  the  assistant  commissioner  may  fix.     Before  adopting  any  order  a     9 

hearing  shall  be  given  thereon,  of  which  a  notice  of  not  less  than  ten  10 

days  shall  be  given  to  the  persons  affected  thereby.  11 

Anfendment,          SECTION  9.     Any  pcrsou  aflfectcd  by  an  order,  rule  or  regulation  of  1 

Mc""!)""^"''        ^'^^   department   may   appeal   to   the   associate   commissioners   within  2 

ruifs.  etc.  ^  ^^  such  time  as  they  by  vote  may  fix,  but  not  less  than  ten  days  after  3 

notice  of  the  order  or  the  taking  effect  of  the  rules  or  regulations.     The  4 

associate  commissioners  shall  thereupon  give  a  hearing,  and  thereafter  5 

may  amend,  suspend  or  revoke  such  order,  rule  or  regulation.     Pending  6 

the  hearing  the  commissioner  may  suspend  the  order,  rule  or  regulation  7 

appealed  from.     Any  person  aggrieved  by  an  order  approved  by  the  8 

associate  commissioners  may  appeal  to  the  superior  court  within  fifteen  9 

days  after  the  date  of  approval.     The  superior  court  may  annul  the  10 

order  if  it  is  found  to  exceed  the  authority  of  the  department,  and  11 

upon  petition  of  the  commissioner  may  enforce  all  valid  orders  issued  12 

by  the  department.     This  section  shall  not  deprive  any  person  of  any  13 

other  lawful  remedv.  14 


1919,  350,  §  78. 
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1  Section  10.     In   order   to   make   investigations   under   section    six,  Entry  into 

2  members  or  employees  of  the  dejjartment  may  at  any  time  enter  places  empfo/ment 

3  of  employment  wiien  being  used  for  business  purposes.  c^t^Tn'inves"- 

1913.  813,  §  5.  1916,  308.  1919,  350,  §  69.  ligations. 

1  Section  11.     The  department  may  require  every  physician  treating  Reports  to 

2  a  patient  whom  he  behe\-es  to  be  suttering  from  any  ailment  or  disease  physSn"'  ^^ 

3  contracted  as  a  result  of  the  nature,  circumstances  or  conditions  of  Jgljj;  ^l,g[  *  ^■ 

4  the  patient's  employment  to  report  such  information  relating  thereto  55  68  ^69 '96 

5  as  it  may  require,  within  such  time  as  it  may  fi.\,  and  it  may  issue  a  list 

6  of  such  diseases  which  shall  he  regularly  reported  upon  by  physicians, 

7  and  may  add  to  or  change  such  list  at  any  tmie.     Copies  of  all  such 

8  reports  and  all  statistics  and  data  compiled  therefrom  shall  be  kept  by 

9  it,  and  shall  be  furnished  on  request  to  the  department  of  industrial 
10  accidents  and  the  department  of  public  health. 

1  Section  12.     If  any   rule  or  regulation  made  under  authority  of  R"'''s<'f 

2  section  sixty-four  of  chapter  one  hundred  and  fifty-two  conflicts  with  tosafetypre- 

3  or  differs  from  a  rule  or  regulation  of  the  department,  its  rule  or  regula-  ofinsuranc'e" 

4  tion  shall  prevail.  companies. 

1913,  813,  §  10.  1918.  308.  1919,  350,  §  69. 

1  Section  13.     Xo  person  shall  violate  any  reasonable  rule,  regulation,  violation  of 

2  order  or  requirement  made  by  the  department  under  section  six  or  1913, 8'i3,"§'i3; 

3  eleven. 

1916,  308.  1919,  330,  §  69. 

[Penalty,  5  180.) 

1  Section  14.     The  commissioner  shall   make  an  annual  report,   in-  Annual  report. 

2  eluding  the  reports  required  by  sections  one  hundred  and   sixty  and  1874!  405'.      ' 

3  one  hunflred  and  seventy  of  this  chapter,  section  ten  of  chapter  one  llll]  lit]  f  3; 

4  hundred  and  fifty,  section  fifteen  of  chapter  one  hundred  and  fifty-  55 1;  \1^' 

5  one,  and  section  fifty-seven  of  chapter  ninety-eight.     The  commissioner  ^^^l'  \iy  \  ^^■ 

6  shall  also  include  in  his  report  such  data  as  to  the  work  of  the  division  1912.  726,'  §  ii. 

7  on  the  necessaries  of  life  as  he  may  deem  advisable. 

1918,  189,  §  1.  1919,  350,  §5  8,  69.  1930,  410,  §  4. 

1  Section  15.     With  the  approval  of  the  associate  commissioners  and  inspection 

2  the  assistant  commissioner,  the  commissioner  may  divide  the  common-  1912. 726, 5  9. 

3  wealth  into  inspection  districts,  and  assign  the  necessary  number  of  §s69.'7o' 

4  inspectors  thereto.  '  ^^-''  ^""^^  ^  ^• 

1  Section  1G.     An    inspector   who   directly   or   indirectly   receives   a  Penalty  for 

2  reward,   gift   or  gratuity   on   account   of   his   official   services   shall   be  ^"cept'inga 

3  punished  by  a  fine  of  not  more  than  one  hundred  dollars  or  by  imprison-  Jl^rsM 

4  ment  for  not  more  than  three  months,  and  shall  also  be  discharged  from  ,5J  s.  9. 

^        ™-.  ^  lS7o,  lo,  §  6. 

0  otnce. 

1877,  214.  §  10.  1SS2.  266,  5  5.  1912.  726.  §  10. 

1879.  303,  §  6.  1894,  481,  §  56.  133  Mass.  233. 

P.  S.  103,  §  6:  104,  §  24.  R.  L.  108,  §  6. 

1  Section  17.     For  the  enforcement  of  the  provi.sions  of  this  chapter,  Entry  into 

2  the  commissioner,  the  assistant  commissioner  and  the  associate  com-  putposlTor 

3  missioners,  the  director  of  the  di\-ision  of  industrial  safety  and  inspectors  'i"s7'6'.'2i6°' 

4  may  enter  all  buiklings  and  parts  thereof  used  for  industrial  purposes  \fyl[  HI]  |  Jj. 
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1880,  181. 
P.  S.  103,  §  10. 
1882,  266,  §  6. 
1884,  52,  §  3, 

1887,  218. 

1888,  426, 
§§  10,  14. 


and  examine  the  methods  of  protection  from  accident,  the  means  of  5 

escape  from  fire,  the  sanitary  provisions,  the  lighting  and  meatis  of  6 

ventilation,  and  make  investigations  as  to  the  employment  of  women  and  7 

minors  and  as  to  compliance  with  all  provisions  of  this  chapter.  8 


1894,  481,  §  2;  534,  §  3. 

1895,  144,  §  3. 
1901,  370,  §  2. 


R.  L,  106,  §67;  108,  §  8. 

1907,  413. 

1909,  514,  §§  117,  145. 


1912,  726,  §§6,  11. 
1919,  350,  §  75. 
1921,  306,  §  8. 


Sd^riai  SECTION  18.     Every  industrial  health  inspector  shall  inform  himself 

health  conccming  the  health  of  all  minors  employed  in  factories  within  his 

IDSDGCtOr. 

1907,537,  §3.    district;  and  whenever  he  may  deem  it  advisable  or  necessary,  he  shall 

1919]  35o!  §  69.  call  the  ill  health  or  physical  unfitness  of  any  minor  to  the  attention  of 

his  parents,  guardians  or  employer  and  of  the  department. 


GENERAL  PROVISIONS  AS  TO   EMPLOYMENT. 

l^thimpioy-         Section  19.     No  person   shall,   by   intimidation   or  force,    prevent  1 

1875  2'ii'''§''2°'  o'"  ^^^^  to  prevent  a  person  from  entering  into  or  continuing  in  the  2 

p.  s.'74,  §2.     employment  of  any  person.  3 


1894,  508,  §  2. 
R.  L.  106,  §  11. 


1909,  514, 
128  Mass. 


§§  18,  145, 


.  70. 
[Penalty,  §  180.] 


147  Mass.  212. 
167  Mass.  92. 


Compelling  a 
person  not  to 
join  a  labor 
organization 
forbidden. 
1892,  330. 


Section  20.    No  person  shall,  himself  or  by  his  agent,  coerce  or  1 

compel  a  person  into  a  written  or  oral  agreement  not  to  join  or  become  2 

a  member  of  a  labor  organization  as  a  condition  of  his  securing  employ-  .3 

ment  or  continuing  in  the  employment  of  such  person.  4 

236  Mass.  504. 


1894,  437;  508,  §  3. 
R.  L.  106,  §  12. 


1909.  514,  §§  19,  145. 
188  Mass.  353. 

[Penalty,  §  180.) 


Fraudulent 

advertise- 
ments con- 
cerning 
employment 
penalized. 

1908,  217. 

1909,  514, 
§§  27,  145. 


Section  21.  Whoever  knowingly  causes  to  be  printed  or  published 
a  false  or  fraudulent  notice  or  advertisement  for  help  or  for  obtaining 
work  or  employment  shall  be  punished  by  a  fine  of  not  more  than  five 
hundred  dollars  or  by  imprisonment  for  not  more  than  three  months,  or 
both. 


Advertising  for 

employees 

during  strike, 

etc. 

1910,  445,  §  1. 

1914,  347. 

H  1,6. 

216  Mass.  356. 


Section  22.    If  an  employer,  during  the  continuance  of  a  strike,  1 

lockout  or  other  labor  trouble  among  his  employees,  publicly  adver-  2 

tises  in  newspapers  or  by  posters  or  otherwise  for  employees,  or  by  3 

himself  or  his  agents  solicits  persons  to  work  for  him  to  fill  the  places  4 

of  strikers,  he  shall  plainly  and  explicitly  mention  in  such  advertise-  5 

ments  or  oral  or  written  solicitations  that  a  strike,  lockout  or  other  labor  6 

trouble  exists  among  his  employees.  7 

[Duty  of  board  of  conciliation  under  §§22  and  23,  Chap.  150,  §  4.] 


Same  subject. 
Penalty. 
1910,  445,  §  2. 

1914,  347, 
§§2-4,6. 

1915,  108. 

1916,  143. 
1919,  350,  §  69. 
207  Mass.  394. 


Section  23.  No  person,  during  the  continuance  of  a  strike,  lockout 
or  other  labor  trouble  among  his  employees  or  those  of  another  person, 
shall  directly  or  indirectly  procure  or  attempt  to  procure,  or  assist  in 
any  way  in  procuring  or  attempting  to  procure,  persons  to  fill  the  places 
of  employees  involved  in  such  strike,  lockout  or  other  labor  trouble,  if 
such  persons  are  or  have  been  solicited  by  means  of  advertisements  or 
oral  or  written  statements  in  which  it  has  not  been  plainly  and  explicitly 
mentioned  that  a  strike,  lockout  or  other  labor  trouble  exists  in  the 
establishment  where  such  persons  are  to  be  employed.     This  provision 
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10  shall  apply  whether  such  advertisements  or  oral  or  written  solicitations 

11  were  made  within  or  without  the  commonwealtli. 

12  After  investigation  by  and  upon  complaint  of  the  department,  any 

13  person  violating  any  provision  of  this  or  the  preceding  section  shall 

14  be  punished  by  a  fine  of  not  more  than  one  hundred  dollars. 

1  Section  24.     No  person  shall  he  punished  criminally,  or  held  liable  Peaceful  per- 

2  or  answerable  in  any  action  at  law  or  suit  in  equity,  for  persuading  or  penalized" 

3  attempting  to  persuade,  by  printing  or  otherwise,  any  other  person  to  do  23i'*M''at3!  220. 

4  anything,  or  to  pursue  any  line  of  conduct  not  unlawful  or  actionable  f^g  iJJ^^^-  |jo' 

5  or  in  violation  of  anv  marital  or  other  legal  dutv,  unless  such  persuasion  237  Masa.  537. 

„  ■    ,      .  .,?.."  ,  r  ■     ■  -^^  Masa.  566. 

6  or  attempt  to  persuade  is  accompanied  by  mjury  or  threat  01  mjury  to 

7  the  person,  property,  business  or  occupation  of  the  person  persuaded 

8  or  attempted  to  be  persuaded,  or  by  disorder  or  other  unlawful  conduct 

9  on  the  part  of  the  person  persuading  or  attempting  to  persuade,  or  is 
10  a  part  of  an  unlawful  or  actionable  conspiracy. 

PUBLIC   EMPLO^TIIENT. 

1  Section  25.    Every  employee  in  public  work  shall  lodge,  board  and  ^,"Hee^" 

2  trade  where  and  with  whom  he  elects;   and  no  person  or  his  agents  or  select  lodging, 

3  employees  under  contract  with  the  commonwealth,  a  county,  city  or  1900. 469. 

4  town,  or  with  a  department,  board,  commission  or  officer  acting  there-  1909,514.'  ^ '^' 

5  for,  for  the  doing  of  public  work  shall  directly  or  indirectly  require,  as  ^§20, 145. 

6  a  condition  of  employment  therein,  that  the  employee  shall  lodge,  board  IPenai'y,  §i80.) 

7  or  trade  at  a  particular  place  or  with  a  particular  person.     This  section 

8  shall  be  made  a  part  of  the  contract  for  such  employment. 

1  Section  26.     In  the  employment  of  mechanics,  teamsters  and  labor-  Preference  to 

2  ers  in  the  construction,  addition  to  and  alteration  of  public  works  by  chilensln'"' 

3  the  commonwealth,  or  by  a  county,  town  or  district,  or  by  persons  waiel'^"''' 

4  contracting  therewith  for  such  construction,  addition  to  and  alteration  flJl'^g^ 

5  of  public  works,  preference  shall  first  be  given  to  citizens  of  the  common-  R  l'.  106. 5 14. 

6  wealth  who  have  served  in  the  army  or  navy  of  the  United  States  in  time  1909!  su! 

7  of  war  and  have  been  honorably  discharged  therefrom  or  released  from  i9i4!'474,  §  1. 

8  active  duty  therein,  and  who  are  qualified  to  perform  the  work  to  which  \l\l;  Its', 

9  the  employment  relates;  and  secondly,  to  citizens  of  the  commonwealth  223  mmI'  109. 

10  generally,  and,  if  they  cannot  be  obtained  in  sufficient  numbers,  then  to  lo's^'soo*^"^' 

11  citizens  of  the  I'nited  States,  and  every  contract  for  such  work  shall 

12  contain  a  pro\ision  to  this  effect.     The  wages  for  a  day's  work  paid  to 

13  mechanics  and  teamsters  employed  in  the  construction,  addition  to  or 

14  alteration  of  public  works  as  aforesaid  shall  be  not  less  than  the  customary 

15  and  prevailing  rate  of  wages  for  a  day's  work  in  the  same  trade  or  occu- 

16  pation  in  the  locality  where  such  public  works  are  under  construction 

17  or  being  added  to  or  altered;  provided,  that  no  town  in  the  construction, 
IS  addition  to  or  alteration  of  public  works  shall  be  required  to  give  pref- 

19  erence  to  veterans,  not  residents  of  such  town,  over  citizens  thereof. 

20  This  section  shall  also  apply  to  regular  employees  of  the  commonwealth 

21  or  of  a  county,  town  or  district  when  such  employees  are  employed  in 

22  the  construction,  addition  to  and  alteration  of  public  works  for  which 

23  special  appropriations  are  provided.     Any  person  or  contractor  who 

24  knowingly  and  wilfully  violates  this  section  shall  be  punished  by  a  fine 

25  of  not  more  than  one  hundred  dollars. 
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Dispute  aa  SECTION  27.     In  casc  of  any  dispute  as  to  such  customary  and  pre-  1 

1914, 474. 1 2.    vailing  rate  of  wages,  the  department  shall  investigate  the  wages  paid  2 

'  "  '       "in  the  trade  or  occupation  in  the  locality  where  such  public  works  are  3 

under  construction,  and  decide  what  rate  of  wages  shall  be  paid.  4 


Actions 
against  cities 
or  towns  for 
labor. 
1892,  270. 
R.  L.  2.5,  §  57. 
1909.  514, 
§§22,  145. 
173  Mass.  408. 
175  Mass.  201. 
225  Mass.  292. 


Section  28.     A  person  to  whom  a  debt  is  due  for  labor  performed  in  1 

constructing  a  building,  sewer  or  drain,  or  water  works  or  other  public  2 

works  owned  by  a  town,   under  a  contract  with  any  person  ha\ing  3 

authority  from  or  rightfully  acting  for  such  town  in  furnishing  such  4 

labor,  shall  have  a  right  of  action  against  such  town  to  recover  such  5 

debt  if,  within  thirty  days  after  he  ceases  to  perform  such  labor,  he  6 

files  in  the  clerk's  office  of  the  town  against  which  he  claims  such  right  7 

of  action  a  written  statement  under  oath  of  the  amount  of  the  debt  8 

so  due  to  him,  and  the  names  of  the  persons  for  whom  and  by  whose  9 

employment  the  labor  was  performed,  and  if,  within  sixty  days  after  10 

he  ceases  to  perform  such  labor,  he  commences  such  action.     Such  11 

right  of  action  shall  not  be  lost  b\-  reason  of  a  mistake  in  stating  the  12 

amount  due;    but  the  claimant  shall  not  recover  as  damages  a  larger  13 

amount  than  is  named  in  said  statement  as  due  to  him,  with  interest.  14 

No  person  who  has  contracted  to  furnish  labor  other  than  his  own  in  15 

such  construction  shall  have  such  right  of  action.  10 


Security  for 
payment  of 
labor  on  pub- 
lic works. 
1904.  349. 
1909.  514. 
§§  23,  145. 
1920.  210. 
1929,  110. 
204  Mass.  494. 
206  Mass.  585. 
211  Mass.  113. 
218  Mass.  535. 
225  Mass.  292. 
233  Mass.  420. 

235  Mass.  263. 

236  Mass.  319. 

238  Mass.  257. 

239  Mass.  216. 
241  Mass.  266. 


Section  29.  Officers  or  agents  who  contract  in  behalf  of  any  county, 
city  or  town  for  the  construction  or  repair  of  public  buildings  or  other 
public  works  shall  obtain  sufficient  security,  by  bond  or  otherwise,  for 
payment  by  the  contractor  and  su])-contractors  for  labor  performed  or 
furnished  and  materials  used  or  employed  in  such  construction  or  repair; 
but  to  obtain  the  benefit  of  such  security  the  claimant  shall  file  in  the 
office  of  the  county  treasurer  or  of  the  city  or  town  clerk  a  sworn  state- 
ment of  his  claim  within  sixty  days  after  the  claimant  ceases  to  perform 
labor  or  furnish  labor  or  materials,  and  shall,  within  one  year  after  the 
filing  of  such  claim,  file  a  petition  in  the  superior  court  for  the  proper 
county  to  enforce  his  claim  or  intervene  in  a  petition  already  filed. 

252  Mass.  571.  255  Mass.  228.  2.59  Mass.  310. 


1 

2 
3 
4 
5 
6 
7 
8 
9 
10 
11 


i7. 
i  19. 


Eight  hour  day 
and  forty-eight 
hour  week  for 
certain  public 
employees. 
Exception. 
1890,  375. 
1891.350. 
1894,  508. 
R.  L.  106, 
1906,  517, 
5U.3. 

1907.269,  §  1; 
570. 

1909.  514, 
H  37.  39.  145. 
1911,  494,  §  1. 
1916.  240, 
«  1,3. 
1923.  236. 
220  Mass,  416. 
226  Mass.  517. 

1  Op.  A.  G.  10 

2  Op.  A.  G.  442 
475,  497. 

3  0p.  A.  G.93, 
567. 

4  0p.  A.  G.20, 
443. 


Section  30.  The  service  of  all  laborers,  workmen  and  mechanics 
now  or  hereafter  employed  by  the  commonwealth  or  any  county  therein 
or  any  town  which,  by  vote  of  the  city  council,  or  of  the  voters  at  a 
town  meeting,  accepts  this  section  or  has  accepted  section  one  of  chapter 
two  hundred  and  forty  of  the  General  Acts  of  nineteen  hundred  and 
sixteen,  or  by  any  contractor  or  sub-contractor  for  or  upon  any  pulilic 
works  of  the  "commonwealth  or  of  any  county  therein  or  of  any  such  town 
is  hereby  restricted  to  eight  hours  in  any  one  day  and  to  forty-eight  hours 
in  any  one  week.  No  oflScer  of  the  commonwealth,  except  as  provided 
herein,  or  of  any  county  or  of  any  such  town,  no  such  contractor  or  sub- 
contractor or  other  person  whose  duty  it  is  to  employ,  direct  or  control  11 
the  service  of  such  laborers,  workmen  or  mechanics  shall  require  or  12 
permit  any  such  laborer,  workman  or  mechanic  to  work  more  than  eight  13 
hours  in  any  one  day,  or  more  than  forty-eight  hours  in  any  one  week,  14 
except  in  cases  of  extraordinary  emergency.  The  provisions  of  this  15 
section  shall  not  prohibit  the  employment  by  the  state  department  of  16 
public  works,  or  by  any  contractor  or  sub-contractor  for  said  depart-  17 
ment,  of  laborers,  workmen  and  mechanics  for  more  than  eight  hours  18 
in  anv  one  dav  in  the  construction  or  reconstruction  of  highways  when,  19 


9 
10 
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20  in  the  opinion  of  the  commissioner  of  hil)or  and  iiuhistries,  public  neces- 

21  sity  so  requires. 

1  Section  31.     The  service  of  all   lahorers,  workmen  and  mechanics  Eight  hour  day 

2  now  or  hereafter  employed  liy  any  town  which  has  accepted  section  p"oyces1in  c"- 

3  twenty  of  chai)ter  one  hundred  ancl  six  of  the  Revised  Laws,  or  section  liJwns'"^* *'"' 

4  forty-two  of  chapter  five  hundred  and  fourteen  of  the  acts  of  nineteen  \f^-  Hf 

5  hundred  and  nine,  or  said  section  forty-two,  as  affected  by  chapter  four  'ij  ];■  'oe.  1 20. 

6  hundred  and  ninety-four  of  the  acts  of  nineteen  hundred  and  eleven,  1909!  514! 

7  and  which  has  not  accepted  section  one  of  chapter  two  hundred  and  i9ii.'494.'5 1. 

8  forty  of  the  (icneral  Acts  of  nineteen  hundred  and  sixteen,  or  by  any  I'-lo  Mass^  416! 

9  contractor  or  sub-contractor  for  or  upon  any  public  works  of  any  such  i'oJ^'.Ji'cj.^^i 

10  town,  is  hereby  restricted  to  eiijht  hours  in  anv  one  dav.     No  officer  of  L^?,.-^-  *^- 

.  •  ^  *  *■  y.s.  567. 

11  any  such  town,  no  such  contractor  or  sub-contractor  or  other  person  4  0p.  A.G.443. 

12  whose  duty  it  is  to  employ,  direct  or  control  the  service  of  such  laborers, 

13  workmen  or  mechanics  shall  require  or  permit  any  such  laborer,  work- 

14  man  or  mechanic  to  work  more  than  eight  hours  in  any  one  day,  except 

15  in  cases  of  extraordinary  emergency.     But  any  such  town  may  accept 

16  the  preceding  section  and  shall  thereupon  become  subject  thereto. 

1  Section  32.     In  construing  sections  thirty  and  thirty-one,  engineers  Definitions. 

2  shall  be  regarded  as  mechanics,  and  a  threat  of  loss  of  employment  or  a  57a  ■^*'^'  ^  ^' 

3  threat  to  obstruct  or  prevent  the  obtaining  of  employment  or  to  refrain  {91  j;  494'  |  f^' 

4  from  employing  in  the  future  shall  be  considered  to  be  "requiring".  1916. 240.  §  1. 

1  Section  33.     It  shall  not  be  a  violation  of  section  thirty  or  thirty-  Limitation  of 

2  one  if,  in  the  event  of  a  Saturday  half  holiday  being  given  to  a  laborer,  i906°li'7,|V 

3  workman  or  mechanic,  his  hours  of  labor  upon  other  working  days  sjo'^'^®'' ^^• 

4  are  increased  sufficiently  to  make  a  total  of  fortv-eight  hours  for  his  !S??'  fif  |  F" 

-   ,  ,  "  *  o  1911,  494,  I)  1. 

0  week  s  work. 

1916,  240,  §  1. 

1  Section  34.    E\-ery  contract,  except  for  the  purchase  of  material  or  Contracts  for 

2  supplies,  involving  the  employment  of  laborers,  workmen  or  mechanics,  TOnta'in''sTipui^- 

3  to  which  the  commonwealth  or  any  county  or  any  town,  subject  to  hom-'Ifay?  ctf.'^' 

4  section  thirty,  is  a  party,  shall  contain  a  stipulation  that  no  laborer,  certTin°°n- 

5  workman  or  mechanic  workinsr  within  the  commonwealth,  in  the  employ  tracts  void. 

„        »      ,  ,  '  ,  ,     .  '^.    ■      1893,406. 

D  01  the  contractor,  sub-contractor  or  other  person  domg  or  contracting  1894,  sos.  §  8. 

7  to  do  the  whole  or  a  part  of  the  work  contemplated  by  the  contract,  shall  i906,'5i7.'  §  2.' 

8  be  required  or  permitted  to  work  more  than  eight  hours  in  any  one  day  1909;  lu'.  ^  ^' 

9  or  more  than  forty-eight  hours  in  any  one  week,  except  in  cases  of  extraor-  i9n^'49t^§  2. 
10  dinarv  emergency,  or  in  case  anv  town  subject  to  section  thirtv-one  is  \^x*-  237- 
11a  party  to  such  a  contract,  more  than  eiglit  hours  in  any  one  day,  except  4  0p.A.  G.303. 

12  as  aforesaid;    provided,  that  in  contracts  entered  into  by  the  depart- 

13  ment  of  public  works  for  the  construction  or  reconstruction  of  highways 

14  there  may  be  inserted  in  said  stipulation  a  provision  that  said  depart- 
1.5  ment,  or  any  contractor  or  sub-contractor  for  saitl  department,  may 
1()  employ  laborers,  workmen  and  mechanics  for  more  than  eight  hours  in 

17  any  one  day  in  such  construction  or  reconstruction  when,  in  the  opinion 

15  of  the  commissioner  of  labor  and  industries,  public  necessity  so  requires. 

19  Every  such  contract  not  containing  the  aforesaid  stipulation  shall  be 

20  null  and  void. 

1  Section  3.5.     Any  agent  or  official  of  the  commonwealth  or  of  any  Penalty  for 

2  county,  city  or  town,  or  any  contractor  or  sub-contractor,  or  any  agent  sTlTr'sT  ^  ^°' 
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1906. 517.  §  4.    or  person  acting  on  behalf  of  any  contractor  or  sub-contractor,  who  3 

1909;  514:  §  40.  violates  section  thirty,  thirty-one  or  thirty-four  shall  be  punished  by  _a  4 

1911, 494,  §  3.    gjjp  p£  j^Q^  more  than  one  thousand  dollars  or  by  imprisonment  for  six  5 

months,  or  both.  6 

nofappueabie"       SECTION  36.     Scctions  thirty,   thirty-one  and  thirty-four  shall  not  1 

190^570'^''^''^'  apply  to  the  preparation,  printing,  shipment  and  delivery  of  ballots  to  2 

1909!  514,  §  39.  be  used  at  a  caucus,  primary,  state,  city  or  town  election,  nor  during  3 

1916!  24o!  §  2.    the  sessions  of  the  general  court  to  persons  employed  in  legislative  4 

1918,90,  §2,     pj.jj^j.jjjg  Qj,  binding;    nor  shall  they  apply  to  persons  employed  in  any  5 

ll'li.^OT.'ioi.    state,  county  or  municipal  institution,  on  a  farm,  or  in  the  care  of  the  6 

grounds,  in  the  stable,  in  the  domestic  or  kitchen  and  dining  room  7 

service  or  in  store  rooms  or  offices,  or  to  persons  employed  by  the  com-  8 

missioners  of  the  Massachusetts  nautical  school,  on  boats  maintained  9 

by  the  state  police  for  the  enforcement  of  certain  laws  in  the  waters  of  10 

the  commonwealth,  or  in  connection  with  the  care  and  maintenance  11 

of  state  armories,  or  to  the  purchase,  operation  or  lease  of  farm  ma-  12 

chinery  by  the  department  of  agriculture.  13 

S' certain' citL      SECTION  37.    In  any  town  not  subject  to  section  thirty  or  thirty-one  1 

i89o"375'''        ^^^^  hours  shall  constitute  a  day's  work  for  all  laborers,  workmen  and  2 

i89i!  350.         mechanics  employed  by  or  on  behalf  of  such  town.  3 

1S94,  508,  §  7.  R.  L.  106,  §  19.  1909,  514,  §§  43,  145.  1  Op.  A.  G.  10. 

VacationsfOT        SECTION  38.    All  laborers,  workmen  and  mechanics  permanently  in  1 

employees.        the  employ  of  the  commonwealth  or  the  metropolitan  district  commis-  2 

§  123.     '      '  sion  who  are  within  the  provisions  of  section  thirty  as  affected  by  sec-  3 

o^^a^gP*^^"  tions  thirty-two  and  thirty-six  shall  be  entitled  to  an  annual  vacation  4 

(1917)  142.        ^j  ^^  j^g^g^  twelve  working  days  with  pay.  5 

M^fficCTs'^'t?'^       Section  39.     The  hours  of  labor  of  officers,  instructors  and  such  1 

of  state  penal '  other  cmployccs  of  state  penal  institutions  as  are  described  in  section  2 

1908, 547,  §  1.    thirty-six  shall  not  exceed  sixty  in  each  week,  and  every  such  officer,  3 

§5  53,145.        instructor  or  employee  whose  presence  is  required  at  the  institution  4 

seven  days  a  week  shall  be  given  at  least  two  days'  vacation  in  each  5 

month,  without  loss  of  pay,  in  addition  to  the  regular  annual  vacation.  6 

This  section  shall  not  prevent  the  warden  or  superintendent  from  requir-  7 

ing  the  services  of  all  his  officers,  instructors  and  employees  to  assist  8 

in  recapturing  an  escaped  prisoner  or  in  any  case  of  extraordinary  9 

emergency.  10 

Hours  of  labor       SECTION  40.    Officers,  watchmen  and  matrons  employed  by  counties  1 

institu'tions.       in  penal  and  reformatory  institutions  shall  be  subject  to  sections  thirty,  2 

wm%5.         thirty-two  and  thirty-three.     The  hours  of  labor  of  such  other  em-  3 

wos!  23i!  ^  ""■  ployees  of  county  jails  and  houses  of  correction  as  are  described  in  4 

1914!  623, 5  L  ■  section  thirty-six  shall  not  exceed  sixty  in  each  week,  and  every  such  5 

employee  whose  presence  is  required  at  such  institutions  seven  days  a  6 

week  shall  be  given  at  least  two  days  of  vacation  in  each  month,  without  7 

loss  of  pay  in  addition  to  any  annual  vacation.    A  county  officer  requir-  8 

ing  an  employee  to  work  more  than  sixty  hours  in  a  week  shall  be  9 

'                      punished  by  a  fine  of  not   less  than  twenty-five  nor  more  than  fifty  10 

i                      dollars.  H 
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1  Section  41.     Except  as  provided   in  section  sixty-five  of  chapter  Laborers,  etc., 

2  ninety-two,  all  laborers,   workmen  and   mechanics   employed    by  the  thl'^commOT- 
.3  commonwealth  in  any  capacity,  or  by  any  officer,  department  or  board  given'saturday 

4  on  behalf  of  the  commonwealth,  who  are  permanent  employees  or  who  igH'^ggg"^'  i 

5  have  been  certified  under  the  civil  service  laws,  and  whose  services  can  }-!{^'  jss! 
G  be  dispensed  with,  shall  be  given  a  half  holiday  on  every  Saturday  in  SSs.'o. 

7  the  year  without  loss  of  pay. 

1919,  350.  §§  63.  65.  3  0p.  A.  G.61. 

1  Section'  42.    So  far  as  possible,  all  work  by  laborers,  workmen  and  t^aborers.  etc., 

2  mechanics  employed  by  the  commonwealth  or  by  any  officer,  depart-  common- 
ly ment,  board  or  commission  on  behalf  of  the  commonwealth,  shall  be  day  work  basis 
4  on  the  day  work  basis.  .(possible. 

1914,  688.  5  2.  1915.  288.  1918,  262,  §§  5,  6. 

1  Section  4.3.    The  application  of  a  citizen  of  the  commonwealth  for  Equal  oppor- 

2  employment  in  any  department  of  the  commonwealth  or  of  any  political  tain'eUpioy-' 

3  subdivision  thereof  or  in  any  department  of  a  street  railway  company,  dt^zenr." "" 

4  operated,  owned,  controlled  or  financially  aided  in  any  way  by  the  com-  i^^o,  376. 

5  monwealth,  or  by  any  political  subdivision  thereof,  shall  not  be  affected 
C  by  the  applicant's  national  origin,  race  or  color. 


1  Section  44.    No  veteran,  as  defined  in  section  twenty-one  of  chapter  Holiday  for 

2  thirty-one,  in  the  service  of  the  commonwealth  or  of  any  county,  city  or  Memoriaf" 

3  town  therein,  or  of  the  metropolitan  district  commission,  except  police-  1920,531. 

4  men  and  firemen  and  members  of  the  department  of  public  safety  doing 

5  police  duty,  shall  be  required  to  perform  any  service  on  Memorial  Day. 

6  Such  veterans,  if  employed  as  policemen  or  firemen  by  the  metropolitan 

7  district  commission  or  by  any  city  or  town,  may  be  granted  leave  of 

8  absence  without  loss  of  pay  on  Memorial  Day  by  the  said  commission 

9  or  by  the  governing  authorities  in  cities  and  towns. 

PRIV.\TE  EMPLOYMENT. 

1  Section  45.    Whoever  requires  an  employee  to  work  in  any  mill  or  Penalty  for  re- 

2  factory  on  any  legal  holiday,  except  to  perform  such  work  as  is  both  on'hoifday"' 

3  absolutely  necessary  and  can  lawfully  be  performed  on  Sunday,  shall  be  §§'/,■  2.^'' 

4  punished  by  a  fine  of  not  more  than  five  hundred  dollars. 

1  Section  46.     No  person  shall  require  or  request  any  employee  of  a  Requiring 

2  manufacturing  or  mechanical  establishment  to  work  more  hours  in  any  ol'^holirTt"''" 

3  one  day  than  is  limited  by  law,  in  order  to  make  up  time  lost  by  reason  holiday"} Jr" 

4  of  a  legal  holiday.  bidden. 

1913,  359.  §  1. 

[Penalty,  §  ISO] 

1  Section  47.     Whoever,  except  at  the  request  of  the  employee,  re-  One  day's  rest 

2  quires  an  employee  engaged  in  any  commercial  occupation  or  in  the  peSTy.' 

3  work  of  any  industrial  process  not  subject  to  the  following  section  or  in  \lol]  lll\ 

4  the  work  of  transportation  or  communication  to  do  on  Sunday  the  l^if'Q*g' 

5  usual  work  of  his  occupation,  unless  he  is  allowed  during  the  six  days  5§  i.'a. 

6  ne.xt   en.suing   twenty-four   consecutive   hours   without   labor,    shall    be 

7  punished  by  a  fine  of  not  more  than  fifty  dollars;    but  this  and  the 

8  following  section  shall  not  be  construed  as  allowing  any  work  on  Sunday 

9  not  otherwise  authorized  bv  law. 


1872 


LABOR  AND   INDUSTRIES. 


[Chap.  149. 


Same  subject. 
Penalty. 
1913.  619, 
§§1.6. 


Section  48.     Every  employer  of  labor  engaged  in  carrying  on  any  1 

manufacturing  or  mercantile  establishment  in  the  commonwealth  shall  2 

allow  every  person,  except  those  specified  in  section  fifty,  employed  in  3 

such  manufacturing  or  mercantile  establishment  at  least  twenty-four  4 

consecutive  hours  of  rest  in  every  seven  consecutive  days.    No  employer  5 

shall  operate  any  such  manufacturing  or  mercantile  establishment  on  6 

Sunday  unless  he  has  complied  with  section  fifty-one.    Whoever  violates  7 

this  section  shall  be  punished  by  a  fine  of  fifty  dollars.  8 


Limitation  of 
two  preceding 
sections. 
1907,  577,  §  2. 
1909,  514, 
§5  52,  145. 
1913,  619,  §  5. 


Section  49.  The  two  preceding  sections  shall  not  apply  to  es- 
tablishments used  for  the  manufacture  or  distribution  of  gas,  electricity, 
milk  or  water,  hotels,  restaurants,  drug  stores,  livery  stables  or  garages, 
nor  to  the  transportation,  sale  or  delivery  of  food. 


Exceptions. 
1913,  619,  §  2. 


Section  50.  Sections  forty-seven  and  forty-eight  shall  not  apply  to 
(a)  janitors;  (b)  watchmen;  (c)  employees  whose  duties  include  no  work 
on  Sunday  other  than  (1)  setting  sponges  in  bakeries,  (2)  caring  for 
live  animals,  (3)  maintaining  fires,  (4)  caring  for  machinery;  (d)  em- 
ployees engaged  in  the  preparation,  printing,  publication,  sale  or  de- 
livery of  newspapers;  (e)  farm  or  personal  service;  (/)  any  labor  called 
for  by  an  emergency  that  could  not  reasonably  have  been  anticipated. 


List  of  persons 
working  on 
Sunday. 
1913,  619,  §  3. 
1919,  350,  §  69. 


Section  51.  Before  operating  on  Sunday,  every  employer  subject 
to  section  forty-eight  shall  post  in  a  conspicuous  place  on  the  premises 
a  schedule  containing  a  list  of  his  employees  who  are  reciuired  or  allowed 
to  work  on  Sunday  and  designating  the  day  of  rest  for  each,  and  shall 
file  a  copy  of  such  schedule  with  the  department,  and  promptly  file  with 
it  a  copy  of  every  change  therein.  No  employee  shall  be  required  or 
allowed  to  work  on  the  day  of  rest  designated  for  him. 


Time  book. 

Penalties  for 

violating 

§§  51  and  52. 

1913,  619, 

§§4,  6. 

1919,  350,  §  69. 


Section  52.  Every  employer  subject  to  section  forty-eight  shall  keep 
a  time  book,  open  to  inspection  by  the  department,  showing  the  names 
and  addresses  of  all  employees  and  the  hours  worked  by  each  of  them 
in  each  day.  Whoever  violates  this  or  the  preceding  section  shall  be 
punished  by  a  fine  of  fifty  dollars. 


Heavy  boxes, 
etc.,  moved  by 
women  to  be 
provided  with 
casters,  etc. 
Penalty. 

1913,  426, 
§§1,2. 

1914,  241. 

1915,  27. 


WORK   BY  WOMEN   AND   CHILDREN. 

Section  53.     Boxes,   baskets  and   other  receptacles  weighing  with  1 

their  contents  seventy-five  pounds  or  over,  which  are  to  be  moved  by  2 

female  employees  in  any  manufacturing  or  mechanical  establishment,  3 

shall  be  pro\ided  with  pulleys  or  casters  connected  with  such  boxes  or  4 

other  receptacles,  so  as  to  be  moved  easily  from  place  to  place  in  such  5 

establishments.     Whoever  violates  this  section  shall  be  punished  by  6 

a  fine  of  not  more  than  fifty  dollars  for  every  day  during  which  such  7 

violation  continues.  8 


of  rare  room"^  SECTION  54.  The  department  shall  investigate  core  rooms  where 
where  women  -n'omen  are  employed,  and  shall  make  rules  regulating  the  employment 
Rules.  '     of  women  therein.     The  rules  shall  relate  to  the  structure  and  location 

1912,653,  §§  1.  of  the  rooms,  the  emission  of  gases  and  fumes  from  ovens,  and  the  size 
1919, 350,  §  69,  and  weight  which  the  women  shall  be  allowed  to  lift  or  work  on.     A 
copy  of  the  rules  shall  be  posted  in  e\ery  core  room  where  women  are 
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7  cnii)Ioyed.     ^^^locve^  violates  any  such  rule  shall  be  punisiied  by  a  fine 
S  of  not  less  than  twenty-five  nor  more  than  five  hundred  dollars. 

1  Sectiox  55.     No   female   person   shall   knowingly   be   employed   in  Employment  ot 

2  laboring  in  a  mercantile,  manufacturing  or  mechanical  establishment  be7orTand"after 

3  within  two  weeks  before  or  four  weeks  after  childbirth.     The  foregoing  forwdrien."' 

4  provision  shall  be  included  in  the  notice  with  regard  to  the  employment  j'jV'l"'' 

5  of  women  required  to  be  posted  in  such  establishments. 

[Pcaalty,  §  ISO.] 

1       Section'  ofi.    Xo  child  and  no  woman  shall  be  employed  in  laboring  Hours  of  labor 

2p       .  11  •  f      i       '  *  x*l  for  women  and 

in  any  factory  or  workshop,  or  in  any  manuiacturnig,  mercantile,  me-  (children. 

3  chanical  establishment,  telegraph  office  or  telephone  exchange,  or  by  g.*|' 4?;  1 1; 

4  any  express  or  transportation  company,  or  in  any  laundry,  hotel,  mani-  {f^^;  ^f;  |  f 

5  curing  or  hair  dressing  establishment,  motion  picture  theatre,  or  as  an  p*'s''74''ci'- 

6  elevator  operator,  or  as  a  switchboard  operator  in  a  private  exchange,  isss.  157. 

7  more  than  nine  hours  in  any  one  day  except  that  hotel  employees  who  §§i..3. 

8  are  not  employed  in  a  manufacturing,  mercantile  or  mechanical  estab-  iss?!  2sb,  §  1. 

9  lishment  connected  with  a  hotel  may  be  employed  more  than  nine  but  Jsgt  sos!  ^ '' 

10  not  more  than  ten  hours  in  any  one  day;  and  in  no  case  shall  the  hours  igoo%78. 

11  of  labor  exceed  forty-eight  in  a  week,  except  that  in  manufacturing  estab-  J^-*"^'  Ji^. 

12  lishments  where  the  emplovment  is  determined  bv  the  department  to  §§  23,  24.' 

.  '  1902   435 

13  be  by  seasons,  the  number  of  such  hours  in  any  week  may  exceed  forty-  1904!  397! 

14  eight,  but  not  fifty-two,  provided  that  the  total  number  of  such  hours  in  igos!  sui 

15  any  year  shall  not  exceed  an  average  of  forty-eight  hours  a  week  for  the  ign^'stl:  484. 

16  whole  year,  excluding  Sundays  and  holidays;  and  if  any  child  or  woman  JgJ^iyfl:  l^' 

17  shall  be  emploved  in  more  than  one  such  place,  the  total  number  of  hours  ,S  V-  ■:-, 

l;tlO,  57. 

IS  of  such  emplovment  shall  not  exceed  fortv-eight  hours  in  anv  one  week.  loie.  222. 

.  *  .  '  .  1919    113" 

19  Every  employer,  except  those  hereinafter  designated,  shall  post  in  a3ii,'§i;' 

20  conspicuous  place  in  every  room  where  such  persons  are  employed  a  1921, 2so. 

21  printed  notice  stating  the  number  of  hours'  work  required  of  them  on  222  Mass!  299! 

22  eacli  day  of  the  week,  the  hours  of  beginning  and  stopping  work,  and  the  |'op'^a^g%69 

23  hours  when  the  time  allowed  for  meals  begins  and  ends,  or,  in  case  of  iPp^^fP-  ^^*- 

24  mercantile  establishments  and  of  establishments  exempted  from  sections  (i9i7)  42'. 

25  ninety-nine  and  one  hundred,  the  time,  if  any,  allowed  for  meals.    The  (i9i9)  63. 

26  employment  of  any  such  person  at  any  time  other  than  as  stated  in  said  (1920)  le'o. 

27  printed  notice  shall  be  deemed  a  violation  of  this  section  unless  it  appears  [penalty,  §  57.1 

28  that  such  employment  was  to  make  up  time  lost  on  a  previous  day  of 

29  the  same  week  in  consequence  of  the  stopping  of  machinery  upon  which 

30  such  person  was  employed  or  dependent  for  employment;   but  no  stop- 

31  ping  of  machinery  for  less  than  thirty  consecutive  minutes  shall  justify 

32  such  overtime  employment,   nor  shall  such  overtime  employment  be 

33  authorized  until  a  written  report  of  the  day  and  hour  of  its  occurrence 

34  and  its  duration  is  sent  to  the  department,  nor  shall  such  overtime  em- 

35  ployment  be  authorized  because  of  the  stopping  of  machinery  for  the 

36  celebration   of  any   holiday.     Every   employer   engaged   in   furnishing 

37  public  service,  or  in  any  other  kind  of  business  in  respect  to  which  the 

38  department  shall  find  that  public  necessity  or  convenience  requires  the 

39  employment  of  children  or  women  by  shifts  during  different  periods  or 

40  parts  of  the  day,  shall  post  in  a  conspicuous  place  in  every  room  where 

41  such  persons  are  employed  a  printed  notice  stating  separately  the  hours 

42  of  employment  for  each  shift  or  tour  of  duty  and  the  amount  of  time 

43  allowed  for  meals.    A  list  by  name  of  the  employees,  stating  in  which 

44  shift  each  is  employed,  shall  be  kept  on  file  at  each  pla,ce  of  employment 
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for  inspection  by  employees  and  by  officers  charged  with  the  enforce-  45 
ment  of  the  law.  In  cases  of  extraordinary  emergency  or  extraordinary  46 
public  requirement,  this  section  shall  not  apply  to  employers  engaged  in  47 
public  service  or  in  other  kinds  of  business  in  which  shifts  may  be  required  48 
as  hereinbefore  stated;  but  in  such  cases  no  employment  in  excess  of  49 
the  hours  hereby  authorized  shall  be  considered  as  legalized  until  a  50 
written  report  of  the  day  and  hour  of  its  occurrence  and  its  duration  is  51 
sent  to  the  department.  ,  52 


Penalty  for 
violation  of 
preceding 
section. 
1842,  60,  §  4. 
G.  S.42,  §  3. 
1867,  285,  §  3. 
1874,  221,  §  2. 

1879,  207. 

1880,  194,  5  2. 
P.  S.  74.  S  5. 
1884,  275,  §  2. 
1887,  280,  §  1. 


Section  57.  A  parent  or  guardian  who  permits  a  child  under  his 
control  to  be  employed  in  violation  of  the  preceding  section,  and  any 
person  who,  either  for  himself  or  as  superintendent,  overseer  or  agent 
for  another,  employs  any  person  in  violation  of  said  section,  or  fails 
to  post  the  notice  required  by  it,  or  makes  a  false  report  of  the  stopping 
of  machinery,  shall  be  punished  by  a  fine  of  not  less  than  fifty  nor  more 
than  one  hundred  dollars. 


1894,  508,  §§  59-61. 
R.  L.  106,  §  25. 


1909,514,  §5  49.  145. 
210  Mass.  387. 


Women  and 
minors  oper- 
ating elevators. 
1918,  147. 


Section  58.     Any  law  restricting  the  hours  of  women  and  minors  1 

laboring  in  factories  or  workshops,  or  in  mercantile,  manufacturing  or  2 

mechanical  establishments,  shall,  unless  it  is  otherwise  expressly  pro-  3 

vided,  apply  to  women  and  minors  operating  elevators  in  such  establish-  4 

ments,  or  in  any  building  occupied  in  whole  or  in  part  by  any  such  5 

establishment,  or  in  any  office  building.  6 


Night  labor  for 

women. 

Penalty. 

1890, 

183. 

1892, 

83. 

1894, 

508, 

§§  12 

.68. 

R.  L. 

106. 

§27. 

1907, 

267. 

1909. 

514. 

§§51 

.145, 

Employment  of 

children  u 

nder 

fourteen. 

1867. 

285. 

§1. 

1876, 

52,  ! 

n. 

P.  S. 

48.  §  1. 

1883, 

224. 

1885, 

222. 

1888, 

348, 

§§1. 

2. 

1892, 

352. 

1894, 

508. 

§§13 

,  15. 

1898. 

494, 

§1. 

R.  L. 

106, 

§28. 

1905, 

267, 

§  1. 

1906, 

284, 

§2. 

1909, 

514. 

§§56 

i,  145 

1913, 

779, 

§14; 

831, 

§1. 

Section  59.    No  person,  and  no  agent  or  officer  of  a  person,  shall  1 

employ  a  woman  over  twenty-one  in  any  capacity  for  the  purpose  of  2 

manufacturing  before  six  o'clock  in  the  morning  or  after  ten  o'clock  3 

in  the  evening,  or  in  the  manufacture  of  textile  goods  after  six  o'clock  4 

in  the  evening.     Whoever  violates  any  provision  of  this  section  shall  5 

be  punished  by  a  fine  of  not  less  than  twenty  nor  more  than  fifty  dollars.  6 

1  Op.  a.  G.  209. 


Section  60.  Except  as  provided  in  section  sixty-nine,  no  person  shall 
employ  a  minor  under  fourteen  or  permit  him  to  work  in  or  about  or  in 
connection  with  any  factory,  work  shop,  manufacturing,  mechanical  or 
mercantile  establishment,  barber  shop,  bootblack  stand  or  establishment, 
public  stable,  garage,  brick  or  lumber  yard,  telephone  exchange,  tele- 
graph or  messenger  office,  or  in  the  construction  or  repair  of  buildings, 
or  in  any  contract  or  wage  earning  industry  carried  on  in  tenement  or  7 
other  houses.  No  such  minor  shall  be  employed  at  work  performed  for  8 
wage  or  other  compensation,  to  whomsoever  payable,  during  the  hours  9 
when  the  public  schools  are  in  session,  nor,  except  as  provided  in  section  10 
sixty-nine,  shall  he  be  employed  at  work  before  half  past  six  o'clock  in  11 
the  morning  or  after  six  o'clock  in  the  evening.  12 

1921,  410,  §  2.  209  Mass.  489.  3  Op.  A.  G.  177. 


204  Mass.  IS. 


2  Op.  A.  G.616. 
[Penalty,  §  78.] 


Employment  of      SECTION  61.     No   pcrsou   shall   cmplov   a   minor  under   sixteen   or  1 

children  under  .      ,  .  i      •  ,  '  •    ,•  •  i*  p    xi  n 

sixteen.  permit  him  to  work  in  operating  or  assisting  in  operating  any  oi  the  z 

^olationof       following  macliincs :    (1)  circular  or  band  saws,  (2)  wood  shapers,  (3)  3 

proidSons.        wood  joiutcrs,  (4)  planers,   (5)  picker  machines  or  machines  used  in  4 


Chap.  149.]  labor  and  industries.  1875 

5  picking  wool,  cotton,  hair  or  other  material,  (6)  paperlace  machines,  isst.  121.  §  1. 

6  (7)  leather  burnishing  machines,   (8)  job  or  cylinder  printing  presses  luY'^T-f.' 

7  operated  by  power  other  than  foot  power,  (9)  stamping  machines  used  [909,  sil'  ^  *^' 

8  in  sheet  metal  and  tinware  or  in  paper  or  leather  manufacturing  or  igis'ss*'^' 

9  in  washer  and  nut  factories,  (10)  metal  or  paper  cutting  machines,  (11)  fjaolgs 

10  corner  staying  machines  in  paper  box  factories,  (12)  corrugating  rolls  (Ceni-rai 

1 1  such  as  are  used  in  corrugated  paper  or  in  roofing,  or  washboard  fac-  penalty,  §  rs.i 

12  tories,  (1.3)  steam  boilers,  (14)  dough  brakes  or  cracker  machinery  of  any 
1.3  description,  (15)  wire  or  iron  straightening  or  drawing  machinery,  (16) 

14  rolling  mill  machinery,  (17)  power  punches  or  shears,  (18)  washing  or 

15  grinding  or  mixing  machinery,  (19)  calendar  rolls  in  paper  and  rubber 

16  manufacturing  or  other  heavy  rolls  driven  by  power,  (20)  laundering 

17  machinery,  (21)  upon  or  in  connection  with  any  dangerous  electrical 

18  machinery  or  appliances,  or  in  adjusting  or  assisting  in  adjusting  any 

19  hazardous  belt  to  any  machinery,  or  in  oiling  or  cleaning  hazardous 

20  machinery,  or  in  proximity  to  any  hazardous  or  unguarded  belts,  ma- 

21  chinery  or  gearing  while  such  machinery  or  gearing  is  in  motion;    or 

22  in  scaffolding;  or  in  heavy  work  in  the  building  trades;  or  in  stripping, 

23  assorting,  manufacturing  or  packing  tobacco;    or  in  any  tunnel;    or  in 

24  a  public  bowling  alley;   or  in  a  pool  or  billiard  room.     No  such  minor 

25  shall  be  employed  or  permitted  to  operate,  clean  or  repair  a  freight 

26  elevator;    violation  of  this  provision  shall  be  punished  by  a  fine  of  not 

27  more  than  one  hundred  dollars. 

1  Section  62.    No  person  shall  employ  a  minor  under  eighteen  or  Employment  of 

2  permit  him  to  work:   (1)  in  or  about  blast  furnaces;   (2)  in  the  operation  Tiglnlln'"^" 

3  or  management  of  hoisting  machines;   (3)  in  oiling  or  cleaning  hazardous  aev^iSl:  208. 

4  machinery  in  motion;    (4)  in  the  operation  or  use  of  any  polishing  or  [Penalty,  §  78.1 

5  buffing  wheel;    (5)  at  switch  tending;    (6)  at  gate  tending;    (7)  at  track 

6  repairing;    (8)  as  a  brakeman,  fireman,  engineer,  motorman  or  con- 

7  ductor  upon  a  railroad  or  railway;    (9)  as  a  fireman  or  engineer  upon 

8  any  boat  or  vessel;   (10)  in  operating  motor  vehicles  of  any  description; 

9  (11)   in  or  about  establishments  wherein   gunpowder,    nitroglycerine, 

10  dynamite  or  other  high  or  dangerous  explosive  is  manufactured   or 

11  compounded;    (12)  in -the  manufacture  of  white  or  yellow  phosphorus 

12  or  phosphorus  matches;    (13)  in  any  distillery,  brewery,  or  any  other 

13  establishment  where  malt  or  alcoholic  liquors  are  manufactured,  packed, 

14  wrapped  or  bottled;   (14)  in  that  part  of  any  hotel,  theatre,  concert  hall, 

15  place  of  amusement  or  other  establishment  where  intoxicating  liquors 

16  are  sold.    This  section  shall  not  prohibit  the  employment  of  minors  in 

17  drug  stores. 

1  Section  63.    The  department  may,  after  a  hearing  duly  held,  deter-  Department 

2  mine  whether  or  not  any  particular  trade,  process  of  manufacture  or  jTrocesserS'^f 

3  occupation,  in  which  the  employment  of  minors  under  the  age  of  sixteen  ehudrX '° 

4  or  eighteen  is  not  forbidden  by  law,  or  any  particular  method  of  carry-  of''°^'^io?.° 

5  ing  on  such  trade,  process  of  manufacture  or  occupation,  is  sufficiently  men'  therein. 

6  dangerous  or  is  sufficiently  injurious  to  the  health  or  morals  of  minors  R  l'.  loe!  §  44. 

7  under   sixteen   or  eighteen   to   justify   their  exclusion   therefrom.     No  1910!  404! 

8  minor  under  sixteen  or  eighteen  shall  be  employed  or  permitted  to  work  §§'4^.|^'' 

9  in  any  trade,  process  or  occupation  thus  determined  to  be  dangerous  or  slJ^yW.'  ^ '' 
10  injurious  to  such  minors,  respectively. 

(Penalty,  5  78.) 
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Employment  of 
persons  under 
twentv-one. 
1913,  S31,  §  7. 

(Penalty,  §  78.) 


Section  64.     No  person  shall  employ  a  minor  or  permit  him  to  work  1 

in,  about  or  in  connection  with  any  saloon  or  bar  room  where  alcoholic  2 

liquors  are  sold.     No  person  shall  knowingly  take  or  send  any  such  3 

minor  or  cause  or  permit  him  to  be  sent  to  any  disorderly  house  or  4 

house  of  prostitution  or  assignation  or  other  immoral  place  of  resort  5 

or  amusement.  & 


rf  chM°rei'*''°'^       SECTION  65.     No  pcrsou  shall  employ  a  minor  under  sixteen  or  per-  1 

under|^xteen.    j^jt  him  to  work  in,  about  or  in  connection  with  any  establishment  or  2 

831. '§8.'     '    occupation  named  in  section  sixty,  or  for  which  an  employment  cer-  3 

§  1,  ci.  5.'          tificate  is  required,  for  more  than  six  days  in  any  one  week,  or  more  than  4 

4io!'§^3.^'  ^  ^'    forty-eight  hours  in  any  one  week,  or  more  than  eight  hours  in  any  one  5 

4  Op.  A.  G.  257.  jg^y^  ^^^  except  as  provided  in  section  sixty-nine,  before  half  past  six  6 

[Penalty,  §  78.]  ^'^.1^^,]^  {jj  ^j^g  moming,  or  after  six  o'clock  in  the  evening.     The  time  7 

spent  by  such  a  minor  in  a  continuation  school  or  course  of  instruction  8 

as  required  by  section  twenty-two  of  chapter  seventy-one  shall   be  9 

reckoned  as  a  part  of  the  time  he  is  permitted  to  work.  10 


Hours  of  labor 
of  boys  under 
eighteen  and 
girls  under 
twenty-one. 
1890,  183. 
1892,  83. 
1894.  508, 
§§  12,  68. 
R.  L.  106,  §  27, 
1907,  267. 
1909,  514, 
§§  51.  145. 
1913,  831,  §  9. 


Section  66.     No  person  shall  employ  a  boy  under  eighteen  or  a  1 

girl  under  twenty-one  or  permit  such  a  boy  or  girl  to  work  in,  about  2 

or  in  connection  with  any  establishment  or  occupation  named  in  sec-  3 

tion  sixty  before  five  o'clock  in  the  morning  or  after  ten  o'clock  in  the  4 

evening,  or  in  the  manufacture  of  textile  goods  after  six  o'clock  in  the  5 

evening;    provided,  that  girls  under  twenty-one  may  be  employed  as  6 

operators  in  regular  service  telephone  exchanges  until,  but  not  after,  7 

eleven  o'clock  in  the  evening.  8 

1917,294.  261  Mass.  226.  1  Op.  A.  G.  209.  4  Op.  A.  G.  257. 

[Penalty.  §  78.) 


Same  subject, 
1913.  831,  §  9. 
1917,  294. 
1919,  113. 

[Penalty,  §  78.] 


Section  67.  Except  as  limited  by  section  fifty-six,  no  person  shall 
employ  a  boy  under  eighteen  or  a  girl  under  twenty-one  or  permit  such 
a  boy  or  girl  to  work  in,  about  or  in  connection  with  any  establishment 
or  occupation  named  in  section  sixty  for  more  than  six  days  in  a  week, 
or  more  than  fifty-four  hours  in  a  week,  or  more  than  ten  hours  in  a  day. 


Employment  of 
minors  as  mes- 
sengers, etc., 
regulated. 
1911,  629,  §  1, 
1913,  831,  §  10. 

[Penalty,  §  78.) 


Section  68.  Except  for  the  delivery  of  messages  directly  con- 
nected with  the  business  of  conducting  or  publisliing  a  newspaper  to 
a  newspaper  office  or  directly  between  newspaper  offices,  no  person 
shall  employ  a  minor  or  permit  him  to  work  as  messenger  for  a  tele- 
graph, telephone  or  messenger  company  in  the  distribution,  transrnis- 
sion  or  delivery  of  goods  or  messages  before  five  o'clock  in  the  morning 
or  after  ten  o'clock  in  the  evening. 


forlhiiSen"  Section  69.     No  boy  under  twelve  and  no  girl  under  eighteen  shall, 

regulated  Ui  '"  ^^y  ^^^y  °^  °^'^''  ^^^y  thousand  inhabitants,  sell,  expose  or  offer  for 
i92i;  410:  §  1.  ■  sale  any  newspapers,  magazines,  periodicals  or  any  other  articles  of 
(Penalty.  §  83.]  merchandise  of  any  description,  or  exercise  the  trade  of  bootblack  or 

scavenger,  or  any  other  trade,  in  any  street  or  public  place.  _       b 

A  boy  over  twelve  may  engage  or  be  employed  in  any  city  or  town  in     6 

the  sale  or  delivery  of  newspapers,  magazines  or  other  periodicals  in  a     7 

street  or  on  a  newspaper  route;  provided  that  no  minor  under  fourteen    8 
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9  may  so  engage  or  be  employed  during  the  hours  that  tlie  public  schools 

10  of  the  city  or  town  in  which  such  minor  resides  are  in  session  nor  before 

1 1  six  o'clock  in  the  morning  nor  after  eight  o'clock  in  the  evening,  nor 

12  unless  such  minor  has  secured  a  badge  from  the  officer  authorized  to 

13  issue  employment  certificates  in  the  city  or  town  wiiere  he  resides  to 

14  which  badge  sections  seventy-one  and  seventy-two  shall  apply. 

1  Section  70.    No  minor  under  sixteen  shall  engage  or  be  emploved  in  same  subject. 

2  any  of  the  trades  or  occupations  mentioned  in  the  preceding  section  v.m'.  iio,'  §  4. ' 

3  unless  such  minor  complies  with  all  the  provisions  of  the  three  following  [Penalties. 

4  sections  and  with  all  the  legal  requirements  concerning  school  attendance, 

5  and  unless  a  badge  has  been  issued  to  such  minor  by  the  officer  author- 
C  izcd  to  issue  employment  certificates  in  the  city  or  town  where  such 
7  minor  resides. 

1  Section  71.    Such  badge  shall  not  be  issued  until  the  officer  issuing  issue  of  badges. 

2  the  same  shall  have  received,  examined,  approved  and  filed  evidence 

3  that  such  boy  is  twelve  or  over,  which  shall  consist  of  the  proof  of  age 

4  required  by  section  eighty-seven  for  the  issuing  of  an  employment  certifi- 

5  cate.     Such  officer  may  refuse  to  issue  such  badge  to  any  boy  who  in 

6  his  opinion,  after  due  investigation,  is  found  physically  or  mentally  in- 

7  competent  or  unable  to  do  such  work  in  addition  to  the  regular  school 
S  attendance  required  by  law. 

1  Section  72.    The  badge  shall  be  worn,  conspicuously  exposed  at  all  ^'ifadels.^"'' 

2  times,  by  such  boy  while  so  working.    No  boy  to  whom  the  said  badge  ^^^■^^  ^'■^'■'  5 1^- 

3  has  been  issued  shall  transfer  the  same  to  any  other  boy.     He  shall  IPeo'^'ty' §  sa.i 

4  exhibit  the  same  upon  demand  at  any  time  to  any  officer  mentioned  in 

5  section  seventy-seven.  The  school  committee  of  any  city  may  make 
G  further  regulations  and  requirements  for  issuing  such  badges. 

1  Section  73.    No  boy  under  sixteen  shall  engage  in  any  of  the  trades  Hours  of  street 

2  or  occupations  mentioned  in  section  sixty-nine  in  any  street  or  public  under  siTtee'n.^ 

3  place  after  nine  o'clock  in  the  evening  or  before  five  o'clock  in  the  morn-  '®'^'  *^''  ^  ^^" 

4  ing,  nor,  unless  provided  with  an  employment  certificate,  during  the  §§"78,83^! 

5  hours  when  the  public  schools  in  the  city  where  such  boy  resides,  or 

6  the  school  which  such  boy  attends,  are  in  session. 

1  Section  74.     Except  as  provided  in  section  fifty-six,  every  person  Lists  of  hours  of 

2  employing  any  minor  in  any  establishment  mentioned  in  section  sixty  mnmlTohe" 

3  shall  keep  posted  in  a  conspicuous  place  in  the  room  where  such  minor  igfsj'ssi.  §  16. 

4  is  employed  or  permitted  to  work  a  printed  notice  stating  the  number  [Penalty,  §  78.) 

5  of  hours  such  minor  is  required  or  permitted  to  work  on  each  day  of 

6  the  week,  with  the  total  for  the  week,  the  hours  of  commencing  and 

7  stopping  work,  and  the  hours  when  the  time  allowed  for  meals  l)egins 

8  and  ends  for  each  da\'  of  the  week. 

9  The  employment  of  any  minor  at  any  time  other  than  as  stated  in 

10  said  printed  notice  shall  be  deemed  a  violation  of  this  section.     The 

11  terms  of  such  notice  for  any  week  or  part  thereof  shall  not  be  changed 

12  after  the  beginning  of  labor  on  the  first  day  of  the  week  without  the 

13  written  consent  of  the  commissioner. 
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tob?fiS-^Sld       Section  75.      The    department,    after    approval    by    the    attorney  1 

by  the  depart-   general,  shall,  upon  application,  furnish  the  printed  forms  of  the  lists  2 

rs86.'9o.          and  notices  required  bv  sections  fiftv-six  and  seventy-four  to  all  persons  3 

1887.  280,  §  1-                  •        ,   ^             \    ,  1          •  A 

1894, 508,  §  11.  required  to  post  the  same.  ■* 

1901,113.  1909,  514.  §M7,  48,  145.       191.5.57. 

R.  L.  106,  §§  23,  24.         1911,  484.  §  1.  191B.  222. 

1902,  435.  1912,  477.  1919,  113;  350,  §  69. 

1908,  645.  191:j.  75S;  831,  §  18. 

Duties  of             Section  76.     Inspectors  shall  visit  and  inspect  the  places  of  em-  I 

i9\3%3i,'§  18.  ployment  mentioned  in  sections  sixty  to  sixty-eight,  inclusive,  and  shall  2 

ascertain  whether  any  minors  are  employed  therein  contrary  to  said  3 

sections.    They  shall  report  to  the  school  authorities  any  cases  of  chil-  4 

dren  under  sixteen  discharged  for  illegal  employment.    Any  person  may  5 

prosecute  violations  of  sections  sixty  to  seventy-four,  inclusive.  6 


Powers  of 
supervisors  of 
attendance 
1913.  831, 
1931,  394, 
§  149. 


19, 


Section  77.  Sections  sixty-nine  to  seventy-three,  inclusive,  relating 
to  minors  engaged  in  the  occupations  mentioned  in  section  sixty-nine, 
shall  be  enforced  by  supervisors  of  attendance,  who  are  hereby  vested 
with  full  police  powers  for  the  purpose,  and  by  police  officers.  The 
school  committee  of  each  city  may  appoint  or  designate  one  or  more 
special  supervisors  of  attendance  to  have  supervision  over  minors  en- 
gaged in  such  occupations  and  over  the  enforcement  of  said  sections. 


Penalty  for 
violation  of 
§§  60-74. 
1911,  6:j9.  §  2. 
1913.  831,  §  20. 
1931.  394, 
§  150. 
267  Mass.  208. 


Penalty  for 
hindering  in- 
spectors, etc. 
1913.  831,  §  21. 
1931.  394, 
§  151. 


Section  7S.    Whoever,  by  himself  or  for  others,  or  through  agents,  1 

servants  or  foremen,  employs,  induces  or  permits  any  minor  to  work  2 

contrary  to  any  provision  of  sections  sixty  to  seventy-four,  inclusive,  3 

shall,  except  as  provided  in  section  sixty-one,  be  punished  for  a  first  4 

offence  by  a  fine  of  not  less  than  ten  nor  more  than  fifty  dollars  or  by  5 

imprisonment  for  not  more  than  one  month,  or  both,  and  for  a  subse-  6 

quent  offence  by  a  fine  of  not  less  than  fifty  nor  more  than  two  hundred  7 

dollars  or  by  imprisonment  for  not  more  than  two  months,  or  both.  8 

The  employment  of  any  minor  in  \'iolation  of  any  provision  of  said  9 

sections,  after  the  person  employing  such  minor  has  been  notified  thereof  10 

in  writing  by  any  authorized  inspector  or  supervisor  of  attendance,  11 

shall  constitute  a  separate  offence  for  every  day  during  which  the  em-  12 

ployment  continues.  13 

Section  79.     Any   person   who   hinders   or  delays   any   authorized  1 

inspector  or  supervisor  of  attendance  in  the  performance  of  his  duties,  2 

or  who  refuses  to  admit  to  or  locks  out  any  such  inspector  or  super\lsor  3 

from  any  place  which  such  inspector  or  supervisor  is  authorized  to  4 

inspect,  or  who  refuses  to  give  to  such  inspector  or  supervisor  such  5 

information  as  may  be  required  for  the  proper  enforcement  of  sections  6 

sixty  to  se\'enty-four,  inclusive,  shall  be  punished  by  a  fine  of  not  less  7 

than  twenty-five  nor  more  than  two  hundred  dollars  or  by  imprisonment  8 

for  not  more  than  two  months,  or  both.  9 


Penalty  for 
furnishing 
articles  to  be 
illegally  sold 
by  minors 
engaged  in 
street  trades, 
or  aiding  in 
violation  of 
§§  69-73. 
1913,  831,  §  22. 


Section  80.  Whoever  furnishes  or  sells  to  any  minor  any  article  of 
any  description  with  the  knowledge  that  the  minor  Intends  to  sell  such 
article  in  violation  of  any  provision  of  sections  sixty-nine  to  seventy- 
three,  inclusive,  or  after  having  received  written  notice  to  this  effect 
from  any  officer  ciiarged  with  tiie  enforcement  thereof,  or  knowingly 
procures  or  encourages  any  minor  to  violate  any  provisions  of  said  sec- 
tions, shall  be  punished  by  a  fine  of  not  less  than  ten  nor  more  than  two 
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8  hundred  dollars  or  by  imprisonment  for  not  more  than  two  months, 

9  or  both. 

1  Section  81.     Any  parent,   guardian  or  custodian   having  a  minor  Penalty  on 

2  under  his  control  who  compels  or  permits  such  minor  to  work  in  viola-  gS[rdLn%tc. 

3  tion  of  any  provision  of  sections  sixty  to  seventy-four,   inclu.sive,   or  ^®'^'  *^''  *  ^*' 

4  knowingly  certifies  to  any  materially  false  statement  for  the  purpose  of 
.')  obtaining  the  illegal  employment  of  such  minor,  shall  for  a  first  offence 
(i  be  punished  by  a  fine  of  not  less  than  two  nor  more  than  ten  dollars  or 
7  by  imprisonment  for  not  more  than  five  days,  or  both;   and  for  a  subse- 

5  quent  offence  by  a  fine  of  not  less  than  five  nor  more  than  twenty-five 
9  dollars  or  by  imprisonment  for  not  more  than  ten  days,  or  both. 

1  Section  82.    Any  inspector,  supervisor  of  attendance,  superintendent  Penalty  on 

2  of  schools  or  other  person  authorized  to  issue  the  badges  required  by  igia^s'si,  §  24 

3  section  seventy,  or  any  other  person  charged  with  the  enforcement  of  i^fsj.^^*' 

4  any  of  the  provisions  of  sections  sixty  to  eighty-three,  inclusive,  who 

5  knowingly  violates  or  fails  to  comply  with  any  provision  of  said  sections, 

6  shall  be  punished  by  a  fine  of  not  less  than  ten  nor  more  than  two  hun- 

7  dred  dollars  or  by  imprisonment  for  not  more  than  two  months,  or  both. 

1  Section  83.    Any  minor  who  engages  in  any  of  the  trades  or  occu-  Penalty  on 

2  pations  mentioned  in  section  si.xty-nine  in  violation  of  any  provision  of  mXssi.  .§  25. 

3  sections  sixty-nine,  seventy  or  seventy-two  to  seventy-four,  inclusive,  §^^33,^^*' 

4  shall  for  the  first  offence  be  warned  by  the  supervisors  or  officers  men- 

5  tioned  in  section  seventy-seven,  and  the  parent,  guardian  or  custodian 

6  shall  be  notified.     In  case  of  a  second  violation,  such  minor  may  be 

7  arrested  and  dealt  with  as  a  delinquent  child,  or,  if  over  seventeen,  shall 

8  be  punished  by  a  fine  not  exceeding  fifteen  dollars.     Upon  the  recom- 

9  mendation  of  the  principal  or  chief  executive  officer  of  the  school  which 

10  such  minor  attends,  or  upon  the  complaint  of  any  supervisor  of  attend- 

11  ance,  police  officer  or  probation  officer,  the  badge  of  any  minor  violating 

12  any  provision  of  sections  seventy  to  seventy-three,  inclusive,  or  who 

13  becomes  delinquent  or  fails  to  comply  with  all  legal  requirements  con- 

14  cerning  school  attendance,  may  be  revoked  for  three  months  by  the 

15  officer  issuing  the  same  and  the  badge  taken  from  such  minor.     If  any 

16  minor  refuses  to  surrender  such  badge,  or  works  at  any  of  the  occupa- 

17  tions  mentioned  in  section  sixty-nine  after  notice  of  the  revocation  of 

18  such  badge,  he  shall  be  deemed  to  have  violated  section  seventy. 

1  Section  84.     A  summons  or  warrant  issued  bv  anv  court  or  trial  Service  of  proc- 

-,..,.  .....  p      ,  •    1       •  c  '  '•    •  /■  •  ess  for  violation 

2  justice  having  jurhsdiction  of  the  violation  or  any  provision  of  sections  of  sections  re- 

3  sixty   to  eighty-three,   inclusive,   or   sections   ninety   to   ninety-seven,  pioymentof 

4  inclusive,  may  be  served  at  the  direction  of  the  court  or  justice  by  an  igoe.'^MO.  §  5. 

5  inspector  or  by  a  school  attendance  officer  or  by  any  officer  qualified  to  js'oi.^w. 

6  serve  criminal  process. 

191.3,  831,  §  26. 

1  Section  85.    Sections  sixty  to  eighty-three,  inclusive,  shall  not  apply  Limitation  ot 

2  to  the  juvenile  reformatories,  other  than  the  Massachusetts  reforma-  i9i3%1fi.  §  27. 

3  tory,  or  prevent  minors  of  any  age  from  receiving  manual  training  or  (f '\^q'  ^  ^^' 

4  industrial  education  in  or  in  connection  with  any  school  which  has  duly  (i9i9)  iiV. 

5  been  approved   by   the   school   committee   or   by   the  department  of 

6  education. 
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[Further 
penalty,  §  90.1 


Section  86.  No  person  shall  employ  a  child  between  fourteen  and 
sixteen  or  permit  him  to  work  in,  about  or  in  connection  with  any  fac- 
tory, workshop,  manufacturing,  mechanical  or  mercantile  establishment 
or  in  any  employment  as  defined  in  section  one,  other  than  street  trades 
as  defined  in  sections  sixty-nine  to  seventy-three,  inclusive,  unless  the 
person  employing  him  procures  and  keeps  on  file,  accessible  to  the 
supervisors  of  attendance  of  the  town,  to  agents  of  the  department  of 
education,  and  to  the  department  of  labor  and  industries  or  its  author- 
ized agents  or  inspectors,  the  employment  certificate  issued  to  such 
child,  and  keeps  a  complete  list  of  the  names  and  ages  of  all  such  children 
employed  therein  conspicuously  posted  near  the  principal  entrance  of 
the  building  where  they  are  employed;  provided,  that  pupils  in  co-oper- 
ative courses  in  public  schools  may  be  employed  by  any  co-operating 
factory,  manufacturing,  mechanical  or  mercantile  establishment  or 
workshop,  or  any  employment  as  defined  in  section  one,  upon  securing 
from  the  superintendent  of  schools  a  special  certificate  covering  this 
type  of  employment.  Children  between  fourteen  and  sixteen  employed 
in  private  domestic  service  or  service  on  farms  shall  be  required  to  secure 
a  special  certificate  issued  by  the  superintendent  of  schools  covering  such 
employment.  On  termination  of  the  employment  of  a  child  whose  em- 
ployment or  special  certificate  is  on  file,  said  certificate  shall  be  returned 
by  the  employer  within  two  days  after  said  termination  to  the  office  of 
the  superintendent  of  schools  or  school  committee  from  which  it  was 
issued.  Any  person  who  retains  an  employment  certificate  contrary  to 
this  section  shall  be  punished  by  a  fine  of  not  less  than  ten  nor  more  than 
one  hundred  dollars. 
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Section  87.  An  employment  certificate  shall  be  issued  only  by  the 
superintendent  of  schools  or  by  a  person  authorized  by  him  in  writing, 
or,  where  there  is  no  superintendent  of  schools,  by  a  person  authorized 
in  writing  by  the  school  committee  of  the  town  where  the  child  to 
whom  it  is  issued  resides  during  his  employment,  or,  if  the  child  resides 
outside  the  commonwealth,  of  the  town  where  the  child  is  to  be  em- 
ployed; provided,  that  no  member  of  a  school  committee  or  other 
person  authorized  as  aforesaid  shall  have  authority  to  issue  such  cer- 
tificate for  any  child  then  in  or  about  to  enter  such  person's  own  em- 
jiloyment  or  the  employment  of  a  firm  or  corporation  of  which  he  is  a 
member,  officer  or  employee.  If  an  employment  certificate  is  issued 
to  a  child  under  sixteen  authorizing  employment  in  a  town  other  than 
that  of  his  residence,  a  duplicate  thereof  shall  be  sent  forthwith  to 
the  superintendent  of  schools  of  the  town  where  the  employment  is 
authorized. 

The  person  issuing  an  employment  certificate  shall,  before  issuing  it, 
receive,  examine,  approve  and  file  the  following  papers,  duly  executed: 

(1)  A  pledge  or  promise,  signed  by  the  employer  or  by  an  authorized 
manager  or  superintendent,  setting  forth  the  character  of  the  specific 
employment,  the  number  of  hoin-s  per  day  during  which  the  child  is 
to  be  regularly  employed,  and  the  name  and  address  of  the  employer, 
in  which  pledge  or  promise  the  employer  agrees  to  employ  the  chilfl  in 
accordance  with  this  chapter,  and  to  return  the  employment  certificate 
as  provided  in  the  preceding  section. 

(2)  The  school  record  of  such  child,  filled  out  and  signed  as  pro- 
vided in  the  following  section,  except  when  such  record  may  be  waived 
thereunder. 
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28  (3)  A  certificate,  signed  by  a  school  or  family  physician,  or  by  a 

29  physician  appointed  by  the  school  committee,  stating  that  the  child 

30  has  been  thoroughly  examined  by  said  physician,  and  in  his  opinion 

31  is  in  sufficiently-  sound  health  and  physically  able  to  perform  the  work 

32  which  the  child  intends  to  do. 

33  (4)  Evidence  of  age,  showing  that  the  child  is  fourteen,  which  shall 

34  consist  of  one  of  the  following  proofs  of  age: 

35  (a)  A  birth  certificate,  or  a  duly  attested  transcript  thereof,  made 
30  by  a  registrar  of  vital  statistics  or  other  officer  charged  with  the  duty 

37  of  recording  births. 

38  (b)  A  baptismal   certificate,  or  a  duly  attested  transcript  thereof, 

39  showing  the  age  and  date  of  baptism  of  the  child. 

40  (c)  If  none  of  the  aforesaid  ])roofs  of  age  is  obtainable,  and  only  in 

41  such  case,   the  person  issuing  emi)l()yment  certificates  may  accept  in 

42  lieu  thereof  a  passjjort  or  a  duly  attested  immigration  record,  or  tran- 

43  script  thereof,  showing  the  age  of  the  child,  or  other  official  or  religious 

44  record  of  the  child's  age;    provided,  that  it  shall  appear  to  the  satis- 

45  faction  of  said  person  that  the  same  is  good  and  sufficient  evidence  of 

46  the  child's  age. 

47  {(I)  If  none  of  the  aforesaid  proofs  of  age' is  obtainable,  and  only  in 

48  such  case,  the  person  issuing  employment  certificates  may  accept  in 

49  lieu  thereof  a  record  of  age  as  given  on  the  register  of  the  school  which 

50  the   child  first  attended   in   the  commonwealth;    provided,   that  such 

51  recorfl  was  kept  for  at  least  two  years  during  the  time  when  such  child 

52  attended  school. 

53  (e)  If  none  of  the  aforesaid  proofs  of  age  is  obtainable,  and  only  in 

54  such  case,  the  person  issuing  employment  certificates  may  receive  the 

55  signed  statement  of  the  school  ])hysician,  or  of  the  jjhysician  appointed 

56  by  the  school  committee,  stating  that  after  examination  it  is  the  opinion 

57  of  such  physician  that  the  child  is  at  least  fourteen.     Such  physician's 

58  statement  shall  be  accompanied  by  a  statement  signed  by  the  child's 

59  parent,  guardian  or  custodian,  or,  if  such  child  has  no  parent,  guardian 

60  or  custodian,  by  the  signed  statement  of  the  next  adult  friend.     Such 

61  signed  statement  shall  contain  the  name,  date  and  place  of  birth  and 

62  residence  of  the  child,  and  shall  certify  that  the  parent,  guardian,  cus- 

63  todian  or  next  friend  signing  it  is  unable  to  produce  any  of  the  proofs 

64  of  age  specified  in  this  section.     Such  statement  shall  be  so  signed  in  the 

65  presence  of  the  person  issuing  the  employment  certificate.     The  person 

66  issuing  employment  certificates  may,  before  issuing  a   certificate,  re- 

67  quire  the  parent,  guardian,  custodian,  or  next  adult  friend  of  the  child 

68  to  appear  and  ajjprove  in  writing  the  issuance  of  said  certificate. 

69  A  certificate  relating  to  the  age  or  place  of  birth  of  any  child  or  to 

70  any  other  fact  sought  to  be  established  in  relation  to  school  attendance 

71  shall  be  issued,  upon  recjuest,  by  a  town  clerk,  and  no  fee  shall  be  charged 

72  therefor  by  a  town  clerk  or  other  official. 

73  The   superintendent   of   schools  or  a   person   authorized   by   him   in 

74  writing  may  re\oke  the  employment  certificate  or  home  permit  of  any 

75  child  failing  to  attend  a  continuation  school  or  course  of  instruction 

76  when  so  required  by  sections  twenty-two  and  twenty-five  of  chapter 

77  seventy-one.     Whenever  such  a  certificate  authorizing  employment  of  a 

78  child  elsewhere  than  in  his  place  of  residence  is  held  by  him  the  super- 

79  intendent  of  schools  of  the  town  of  his  employment  shall  forthwith 

80  notify  the  superintendent  of  schools  issuing  the  certificate  of  the  child's 

81  failure  to  comply  with  said  section  twenty-two. 
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reqiSrldTr"*         SECTION  88.     The  school  record  required  by  the  preceding  section  1 

cCTtifiSt'e"'      shall  be  filled  out  and  signed  by  the  principal  or  teacher  in  charge  of  2 

1898,494, 5  4     the  school  which  the  child  last  attended,  and  shall  be  furnished  only  to  3 

1904,432.'       ■  a  child  who,  after  due  examination  and  investigation,  is  found  to  be  4 

1907!  2241         entitled  thereto.     Said  school  record  shall  state  the  grade  last  com-  5 

§§°59,^u5.        pleted  by  such  child  and  the  studies  pursued  in  completion  thereof.    It  6 

1914!  s8o!  ^  '^'  shall  state  the  number  of  days  during  which  such  child  has  attended  7 

1919'  292  5 13  school  duriug  the  twelve  months  next  preceding  the  time  of  application  8 

1925,47.          for  said  school  record.     It  shall  also  give  the  name,  date  of  birth,  and  9 

the  residence  of  the  child  as  shown  on  the  records  of  the  school  and  the  10 

name  of  the  parent,  guardian  or  custodian.    If  the  school  record  is  not  11 

obtainable  from  the  principal  or  teacher  in  charge  of  the  school  which  12 

such  child  last  attended,  the  requirement  of  a  school  record  may  be  13 

waived.  14 

No  such  school  record  shall  be  issued  or  accepted  and  no  employment  15 

certificate  granted  unless  the  child  possesses  the  educational  qualifica-  16 

tions  described  in  section  one  of  chapter  seventy-six;   provided,  that  a  17 

child  over  fourteen  who  does  not  possess  such  qualifications  may  be  18 

granted  a  limited  emplojTuent  certificate  good  only  during  hours  when  19 

school  is  not  in  session.      "  20 

No  such  school  record  shall  be  issued  or  accepted  unless  the  child  has  21 

regularly  attended  the  public  or  other  lawfully  approved  schools  for  22 

not  less  than  one  hundred  and  thirty  days  after  becoming  thirteen;  23 

provided,  that  the  school  record  may  be  accepted  in  the  case  of  a  person  24 

who  has  been  an  attendant  at  a  public  day  or  other  lawfully  approved  25 

school  for  a  period  of  not  less  than  seven  years,  if  in  the  opinion  of  the  26 

superintendent  of  schools  such  person  is  mentally  incapable  of  acquiring  27 

the  educational  qualifications  herein  prescribed;   and  provided,  further,  28 

that  the  supermtendent  may  suspend  this  requirement  in  any  case  when  29 

in  his  opinion  the  interests  of  the  child  will  best  be  served  thereby.  30 

SSpioymem          SECTION  89.    The  emplojTnent  certificate  required  under  this  chapter  1 

1888^348'        ^^^^'  state  the  name,  sex,  date  and  place  of  birth  and  the  place  of  resi-  2 

s§4,'9.   '         dence  of  the  child,  and  describe  the  color  of  his  hair  and  eyes  and  any  3 

1894!  508!     ■    distinguishing  facial  marks.     It  shall  certify  that  the  child  named  in  4 

1898. '494,^^'     such  Certificate  has  personally  appeared  before  the  person  issuing  the  5 

R.  L.  W6,  §32.  certificate  and  has  been  examined,  and,  except  in  the  case  of  a  limited  6 

§§'«),\«.        certificate,  found  to  possess  the  educational  qualifications  described  in  7 

1913'  779'  §  18  section  one  of  chapter  seventy-six,  and  that  all  the  papers  required  by  8 

191^!  316-         section  eighty-seven  have  been  duly  examined,  approved  and  filed  and  9 

4  0p!a.  G.  102!  that  all  the  conditions  and  requirements  for  issuing  an  employment  10 

certificate  have  been  fulfilled.     It  shall  state  the  grade  last  completed  11 

by  said  child.    Every  such  certificate  shall  be  signed  in  the  presence  of  12 

the  person  issuing  the  same  by  the  child  in  whose  name  it  is  issued.  13 

It  shall  state  the  name  of  the  employer  for  whom,  and  the  nature  of  the  14 

employment  in  which,  the  certificate  autliorizes  the  child  to  be  em-  15 

ployed.    It  shall  bear  a  number,  show  the  date  of  its  issue  and  be  signed  16 

by  the  person  issuing  it.    No  fee  shall  be  exacted  by  a  town  clerk  or  other  17 

official  for  an  employment  certificate  or  for  any  paper  required  by  sec-  IS 

tions  eighty-seven  to  ninety-five,  inclusive.    No  duplicate  employment  19 

certificate  shall  be  issued  until  it  shall  appear  to  the  satisfaction  of  the  20 

person  authorized  to  issue  certificates  that  the  original  has  been  lost.  21 
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22  A  record  giving  all  the  facts  contained  on  every  employment  certificate 

23  issued  shall  be  filed  in  the  office  issuing  the  same,  together  with  the 

24  papers  required  by  section  eighty-seven.    A  record  shall  also  be  kept  of 

25  the  names  and  addresses  of  all  children  to  whom  certificates  have  been 

26  refused,   together  with  the  names  of  the  schools  which  said  children 

27  should  attend  and  the  reasons  for  refusal.    All  the  aforesaid  records  and 

28  papers  shall  be  preserved  until  such  children,  if  living,  have  become 

29  sixteen.    Such  records  and  statistics  concerning  the  issuance  of  employ- 

30  ment  certificates  as  may  be  prescribed  by  the  department  of  education 

31  shall  be  kept,  and  shall  be  open  to  the  inspection  of  said  department,  its 

32  officers  or  agents.    The  blank  certificates  and  other  papers  required  in 

33  connection  with  the  issuing  of  employment  certificates  and  educational 

34  certificates  under  this  chapter  shall  be  furnished  to  the  local  school 

35  committees  by  the  department  of  labor  and  industries,  by  which  they 

36  shall  be  prepared  after  conference  with  the  department  of  education 

37  and  the  approval  of  the  forms  thereof  by  the  attorney  general.     Said 

38  certificates  and  papers  may  bear  explanatory  matter  necessary  to  facili- 

39  tate  the  enforcement  of  this  chapter  or  to  comply  with  future  legislative 

40  requirements. 

1  Section  90.     \Vhoe\-er  employs  a  child  under  sixteen,  or  whoever  Penalties  for 

2  procures,  or,  having  under  his  control  a  child  under  sixteen,  permits  him  ment'o'f'^iJu-*" 

3  to  be  employed  in  violation  of  section  eighty-six,  shall  be  punished  by  ^x'iecn?aitering 

4  a  fine  of  not  less  than  ten  nor  more  than  fifty  dollars  or  by  imprison-  oerdSe'^'^etc 

5  ment  for  not  more  than  one  month;   and  whoever  continues  to  employ  Jifg^oo'tl' 

6  a  child  under  sixteen  in  violation  of  said  section,  after  being  notified  isss!  is,  '§  2. ' 

7  thereof  by  a  super\-isor  of  attendance  or  by  an  inspector,  shall  for  every  lier,  285,  §  3. 

8  day  thereafter  while  such  employment  continues  be  punished  by  a  fine  §§\^.'l.^' 

9  of  not  less  than  fifty  nor  more  than  two  hundred  dollars  or  by  imprison-  f883.*l24.^  ^'  *' 

10  ment  for  not  more  than  two  months;    and  whoever  forges,  or  procures  JUg  343'  II' 

11  to  be  forged,  or  assists  in  forging  a  certificate  of  birth  or  other  evidence  Jlgl'IU?'  tf^- 

12  of  the  age  of  such  child,  and  whoever  presents  or  assists  in  presenting  a  R  l  ibe',  §  33. 

13  forged  certificate  or  evidence  of  birth  to  the  superintendent  of  schools  85  i.'e. 

14  or  to  a  person  authorized  by  law  to  issue  certificates,  for  the  purpose  of  §'s  d.^iL 

15  fraudulently  obtaining  the  employment  certificate  required  by  section  1913;  779,  §  19. 

16  eighty-six,  shall  be  punished  by  a  fine  of  not  less  than  ten  nor  more  than  \llf  lgi_ 

17  five  hundred  dollars  or  by  imprisonment  for  not  more  than  one  year,  or  yg^^j^g^  439 

18  both.     Whoever,  being  authorized  to  sign  an  employment  certificate, 

19  knowingly  certifies  to  any  materially  false  statement  therein  shall  be 

20  punished  by  a  fine  of  not  less  than  ten  nor  more  than  two  hundred 

21  dollars.    Whoever,  without  authority,  alters  an  employment  certificate 

22  after  the  same  is  issued  shall  be  punished  by  a  fine  of  ten  dollars. 

1  Section  91.    The  employer  of  any  minor  between  fourteen  and  six-  EmDioyerto 

2  teen  who  is  required  by  section  twenty-two  of  chapter  seventy-one  to  who  loll  Sot  "^ 

3  attend  a  continuation  school  or  course  of  instruction  shall  cease  forth-  f'nuat'ion''""' 

4  with  to  emplov  such  minor  when  notified  in  writing  bv  the  superin- ^'^^"''1  ■' T 

1  J-         1   '     I  1         I   •  •  1         ■'       1    •  •    •  quired  to  do  30. 

5  tendent  01  schools,  or  bv  his  representative  dulv  authorized  in  writing,  P«"'''y„,  ,  „ 

^1         ......  ',.,  i*i.]*  1  1913,  805.  §  6. 

D  having  jurisdiction  over  such  minors  attendance,  of  his  non-attendance  1919,311,  §4. 

7  in  accordance  with  said  section.    An  employer  failing  to  comply  with 

8  this  section  shall  be  punished  by  a  fine  of  not  less  than  ten  nor  more 

9  than  one  hundred  dollars. 
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Duties  of 
supervisors  of 
attendance 
and  inspectora 
in  regard  to 
illegal  em- 
ployment of 
children. 
1878,  257,  §  3. 
P.  S.  48,  §  6. 
1888,  348,  §  8. 
1894,  508,  §  23. 
1898,  494,  I  8. 
R.  L.  106,  §  34. 
1906,  499,  §  2. 
1909.  514, 
§§  62,  145. 
1913,  779,  §  20. 
1919,  350,  §  69. 
1931,  394, 
§  156. 

[Penalty,  §  180.; 


Section  92.  Supervisors  of  attendance  may  visit  the  factories,  work-  1 
shops,  manufacturing,  mechanical  and  mercantile  establishments,  thea-  2 
tres,  and  places  of  public  exhibition  in  their  several  towns,  and  ascertain  .3 
whether  any  children  are  employed  therein  contrary  to  this  chapter,  4 
and  shall  report  in  writing  any  cases  of  such  illegal  employment  to  the  5 
superintendent  of  schools  or  the  school  committee  and  to  the  department  6 
or  its  authorized  officers  or  agents.  Inspectors  shall  visit  all  factories,  7 
workshops,  manufacturing,  mechanical  and  mercantile  establishments  8 
within  their  respective  districts,  and  ascertain  whether  any  children  are  9 
employed  therein  contrary  to  this  chapter,  and  shall  enter  complaint  10 
against  whomever  is  found  to  have  violated  any  of  its  provisions.  11 
No  inspector  shall  knowingly  or  wilfully  violate  any  provision  of  this  12 
section.  13 


Further  duties 
of  supervisors 
of  attendance. 
1906,  499,  §  3. 
1909,  514, 
5§  63,  145. 
1913.  779,  §  21, 
1931,  394, 
§  157. 

[Penalty,  §  180. 


Educational 
certificates, 
etc.,  to  be 
shown  on  re- 
quest of 
officials. 
1878,  257,  §  3. 
P.  S.  48,  §  6. 
1888,  348, 
l§S,  9. 
1894,  508, 
§§23,67. 


Section  93.    A  supervisor  of  attendance  shall  apprehend  and  take  to  1 

school,  without  a  warrant,  any  minor  employed  in  any  factory,  work-  2 

shop,  manufacturing,  mechanical  or  mercantile  establishment,  or  in  any  3 

theatre  or  place  of  public  exhibition  contrary  to  this  chapter;   and  such  4 

supervisor  of  attendance  shall  forthwith  report  to  the  district  court  or  5 

trial  justice  within  whose  judicial  district  the  illegal  employment  occurs  6 

the  evidence  in  his  possession  relating  to  the  illegal  employment  of  any  7 

minor  so  apprehended,  and  shall  make  complaint  against  whomever  the  8 

court  or  trial  justice  may  direct.     No  supervisor  of  attendance  shall  9 

knowingly  and  wilfully  violate  any  provision  of  this  section.  10 

Section  94.     Inspectors,  agents  of  the  department  of  education  and  1 

supervisors  of  attendance  may  require  that  the  employment  or  educa-  2 

tional  certificates  and  lists  of  minors  employed  in  any  establishment  or  3 

occupation  for  which  employment  or  educational  certificates  are  re-  4 

quired  shall  be  produced  for  their  inspection.     A  failure  so  to  do  upon  5 

request  shall  be  prima  facie  evidence  of  the  illegal  employment  of  any  6 

minor  whose  certificate  is  not  produced  or  whose  name  is  not  so  listed.  7 


1898.  494.  §§  6.  8. 
R.  L.  106.  §§33,  34. 
1906.  499,  §§4,  6. 


1909.  514.  §§  64,  145. 
1913.  779.  §  22. 
1919.  350,  §  56. 


1921,  351,  §  3. 
1931,  394,  §  158. 


Educational 
certificates  for 
minors  be- 
tween sixteen 
and  twenty- 
one.     Penalty. 

1887,  433,  §  2. 

1888,  348,  §  9. 

1889,  135. 
1891,  317. 
1894,  508, 
§§  24,  67. 
1898.  494, 
§§6.7. 
R.  L.  106, 
§§  33.  35. 
1902.  183. 
1906,  499, 
§§4,6. 
1909,  514, 

§§  64.  66,  145. 
1913,  779, 
§§  22,  23. 
1916,  95,  §  3. 
1921,  341. 
1926,  188,  §  3. 

[Further 
penalty,  §  97.1 


Section  95.  No  minor  over  sixteen  and  under  twenty-one  shall  be 
employed  in  a  factory,  workshop,  manufacturing,  mechanical  or  mer- 
cantile establishment,  or  in  a  public  or  private  bowling  alley,  pool  or 
billiard  room,  bootblack  stand  or  establishment,  barber  shop,  or  in  the 
construction  or  repair  of  buildings,  or  by  an  express  or  transportation 
company,  except  as  provided  for  pupils  in  co-operative  courses,  unless 
his  employer  procures  and  keeps  on  file  an  educational  certificate  show- 
ing the  age  of  the  minor  and  whether  or  not  he  meets  the  requirements 
for  the  completion  of  the  sixth  grade  of  the  public  schools  of  the  town 
where  he  resides.  Such  certificates  shall  be  issued  b\-  the  person  author- 
ized by  section  eighty-seven  to  issue  employment  certificates.  The  11 
person  authorized  to  issue  such  educational  certificates  shall,  so  far  as  12 
practicable,  require  the  proof  of  age  stated  in  said  section.  He  shall  13 
examine  the  minor  and  certify  whether  or  not  he  meets  the  requirements  14 
for  the  completion  of  the  sixth  grade  as  aforesaid.  Every  such  cer-  15 
tificate  shall  be  signed,  in  the  presence  of  the  person  issuing  it,  by  the  16 
minor  in  whose  name  it  is  issued.  _  1' 

Every  employer  of  such  minors  shall  keep  their  educational  certificates  18 
accessible  to  anv  officer  mentioned  in  section  ninety-two  and  shall  return  19 
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20  said  certificates  to  the  office  from  which  they  were  issued  within  two 

21  days  after  the  date  of  tiie  teriniiiatioii  of  the  einpioyineiit  of  said  minors. 

22  If  the  educational  certificate  of  any  minor  over  sixteen  and  under  twenty- 
2.3  one  fails  to  show  that  said  minor  meets  the  requirements  for  the  com- 
24  pletion  of  the  sixth  grade  as  aforesaid,  no  person  shall  employ  such 
2.5  minor  while  a  j)ul)lic  evening  school  is  maintained  in  the  town  where  the 
2()  minor  resides  or  in  the  town  of  employment  if  he  is  authorized  to  attend 

27  a  public  evening  school  therein,  unless  such  minor  is  a  regular  attend- 

28  ant  at  such  evening  school  or  at  a  day  school  and  presents  to  his  em- 

29  ployer  each  week  a  school  record  of  such  attendance.     When  such  record 

30  shows  unexcused  absences,  such  attendance  shall  be  deemed  to  he  ir- 

31  regular  and  insufficient.     The  person  authorized  to  issue  educational 

32  certificates,  or  teachers  acting  under  his  authority,  may,  however,  excuse 

33  justifiable  absence  or  waive  the  school  attendance  requirements  of  this 

34  section  if  in  the  opinion  of  the  school  physician  the  physical  or  mental 

35  condition  of  a  minor  is  such  as  to  render  attendance  harmful  or  im- 

36  practicable.     Whoever  retains  an  educational  certificate  contrary  to  this 

37  section  or  fraudulently  secures  or  alters  such  certificate  shall  be  punished 

38  by  a  fine  of  not  less  than  ten  nor  more  than  one  hundred  dollars. 

1  Section  9G.     Sections  eighty-six  to  ninety-five,  inclusive,  shall  not  Limitation  of 

2  prevent  children  of  any  age  from  receiving  manual  training  or  indus-  i9i3. 779,  §  24. 

3  trial  education  in  or  in  connection  with  any  school  in  the  common-     '  '    "• '  ®- 

4  wealth  duly  approved  by  the  local  school  committee  or  by  the  depart- 

5  ment  of  education. 

1  Section  97.     Whoever   employs   a    minor    in    violation    of    section  Penalty  for 

2  ninety-five  shall  be  punished  by  a  fine  of  not  more  than  one  hundred  ITmStT 

3  dollars.  '  iff^t 

1887,  433.  §  2.  1894,  508,  §  70.  1902,  183. 

1889,  135.  1898,  494,  §  7.  1909.  514,  §§  66.  145. 

1S91.  317.  R.  L.  106.  §  35.  1913,  779,  §  23. 

1  Section  9S.     A  parent,  guardian  or  custodian  who  permits  a  minor  Penalty  on 

2  to  be  employed  in  violation  of  section  ninety-five  shall  be  punished  aiiol"ing*'minor 

3  by  a  fine  of  not  more  than  twenty  dollars.     Fines  imposed  under  this  f,°viofatTon^^'' 

4  and  the  preceding  section  shall  enure  to  the  use  of  the  evening  schools  Jggy^l'gs  « 2 

5  of  the  town  where  the  violation  occurs. 

1889,  135.       1894,  508,  §  70.      R.  L.  106.  §  35.      1909.  514.  5§  66,  145. 
1891,317.       1898,  494,  §  7.       1902,183.  1913,  779,  §  23. 

1  Section  99.     Women  and  children,  five  or  more  in  number,  who  are  Hours  for 

2  employed  in  the  same  factory  shall  be  allowed  their  mealtimes  at  the  women'^nd 

3  same  hour,  except  that  any  such  persons  who  begin  work  in  such  factory  5887,"'i5, 8 1. 

4  at  a  later  hour  in  the  morning  than  other  such  persons  emploved  therein  \?^}'  ?!!?• !  ?§• 

-  Ill  1     1      •  1    ■  i-iT  1  1  1  R   L.  106,  §  36. 

5  may  be  allowed  tneir  mealtnnes  at  a  diiierent  hour;   out  no  such  persons  iso^'  sh^ 

6  shall  be  employed  during  the  regular  meal  hour  in  tending  the  machines  210  Mass.  387. 

7  or  doing  the  work  of  any  other  women  or  children  in  addition  to  their  [Penalty,  5 100.1 

8  own. 

1  Section  100.    No  child  or  woman  shall  be  employed  for  more  than  Same  subject. 

2  six  hours  at  one  time  in  a  factory  or  workshop  in  which  five  or  more  violation  of 

3  such  persons  are  employed  without  an  inter\al  of  at  least  forty-five  i887.°2i5T' 

4  minutes  for  a  meal;    but  such  child  or  woman  may  be  so  employed  for  1S94  503 

5  not  more  than  six  and  one  half  hours  at  one  time  if  such  employment  55  27, 71. 
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R.  L.  106, 
51  37,  40. 
1909.  514, 
§§  68,  71,  145. 
1917,  110. 


ends  not  later  than  one  o'clock  in  the  afternoon  and  if  he  or  she  is  then  6 
dismissed  from  the  factory  or  workshop  for  the  remainder  of  the  day ;  or  7 
for  not  more  than  seven  and  one  half  hours  at  one  time  if  he  or  she  is  8 
allowed  sufficient  opportunity  for  eating  a  lunch  during  the  continuance  9 
of  such  employment,  and  if  such  employment  ends  not  later  than  two  10 
o'clock  in  the  afternoon,  and  he  or  she  is  then  dismissed  from  the  factory  11 
or  workshop  for  the  remainder  of  the  day.  An  employer,  superintendent,  12 
overseer  or  agent  who  violates  any  provision  of  this  or  the  preceding  13 
section  shall  be  punished  by  a  fine  of  not  less  than  fifty  nor  more  than  14 
one  hundred  dollars.  15 


Limitation  of  SECTION  101.  The  two  preceding  sections  shall  not  apply  to  iron 
1887, 215,  §  3.'  works,  glass  works,  paper  mills,  letterpress  establishments,  print  M'orks, 
R^L.  106,  §38^  bleaching  works  or  dyeing  works;  and  the  department,  if  it  is  proved  to 
H°69.\«.        its  satisfaction  that  in  any  other  class  of  factories  or  workshops  it  is 

1912,726,  §  5.  '  ' 

1919,  350,  §  69. 


Working  during 
mealtime 
without  knowl- 
edge of  super- 
intendent." etc. 
1887,  215,  §  5; 
280,  §  1 ;  330. 
1894.  508, 
§1  11,  29. 
R.  L.  106.  §  39. 
1909,  514, 
§§  70,  145. 


Seats  for 
women  and 
children. 
Penalty. 
1882,  150,  § 
1894,  508, 
§§30,72. 
R.  L.  106,  § 
1909, 514, 
§§  72,  145. 
1912,  96. 


41, 


necessary,  by  reason  of  the  continuous  nature  of  the  processes  or  of 
special  circumstances  affecting  such  class,  to  exempt  it  from  the  two 
preceding  sections  and  that  such  exemption  can  be  made  without  injury 
to  the  health  of  the  women  or  children  affected  thereby,  may,  with  the 

approval  of  the  governor,  issue  a  certificate  granting  such  exemption,  9 

public  notice  whereof  shall,   without  expense  to  the  commonwealth,  10 

be  given  in  the  manner  directed  by  said  department.  11 

Section  102.     If  a  minor  or  a  woman  shall,  without  the  orders,  1 

consent  or  knowledge  of  the  employer  or  of  the  superintendent,  over-  2 

seer  or  other  agent  of  the  employer,  labor  in  a  manufacturing  or  me-  3 

chanical  establishment,  factory  or  workshop  during  a  part  of  any  time  4 

allowed  for  meals  in  such  establishment,  factory  or  workshop,  according  5 

to  the  notice  required  by  section  fifty-six,  and  if  a  copy  of  such  notice  6 

was  posted  in  a  conspicuous  place  in  the  room  where  such  labor  was  7 

performed,  with  a  rule  of  the  establishment,  factory  or  workshop  for-  8 

bidding  such  minor  or  woman  to  labor  during  such  time,  neither  the  9 

employer  nor  a  superintendent,  o\erseer  or  other  agent  of  the  employer  10 

shall  be  held  responsible  for  such  labor.  H 

Section  103.     Whoever  employs  women  or  children  in  any  manu-  1 

facturing,   mechanical   or   mercantile   establishment   shall   provide   for  2 

their  use  and  permit  them  to  use  suitable  seats  whenever  they  are  not  3 

necessarily  engaged  in  the  active  duties  of  their  employment,  and  shall  4 

also  provide  for  their  use  and  permit  them  to  use  suitable  seats  while  5 

at  work,  except  when  the  work  cannot  properly  be  performed  in  a  sitting  6 

position.     Whoever  violates  this  section  shall  be  punished  by  a  fine  of  7 

not  less  than  ten  nor  more  than  thirty  dollars.  8 


Employment, 
etc.,  of  chil- 
dren under 
fifteen  in 
theatrical  exhi- 
bitions, etc., 
penalized. 
1877,  172. 
P.  S.  48.  §  8. 
1894,  508, 
§§  49,  64. 
1898,  394. 
R.  L.  106,  §  45. 
1909,  514, 
§§76,  145. 
204  Mass.  18. 


Section  104.  No  person  shall  employ,  exhibit  or  sell,  apprentice  or 
give  away,  a  child  under  fifteen  for  the  purpose  of  employing  or  ex- 
hibiting him  in  dancing  on  the  stage,  playing  on  musical  instruments, 
singing,  walking  on  a  wire  or  rope,  or  riding  or  performing  as  a  gymnast, 
contortionist  or  acrobat  in  a  circus,  theatrical  exhibition  or  in  any  public 
place,  or  cause,  procure  or  encourage  such  child  to  engage  therein;  but 
this  section  shall  not  prevent  the  education  of  children  in  vocal  and 
instrumental  music  or  dancing  or  their  employment  as  musicians  in  a 
church,  chapel,  school  or  school  exhibition,  or  prevent  their  taking  part 
in  any  festival,  concert  or  musical  exliibition  upon  the  special  written 
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11  permission  of  the  aldermen  or  selectmen.     Whoever  violates  this  section 

12  shall  be  punished  by  a  fine  of  not  more  than  two  hundred  dollars  or  by 

13  imprisonment  for  not  more  than  sLx  months. 

1  Section  105.     A  license  shall  not  be  granted  for  a  theatrical  exhibi-  License  not  to 

2  tion  or  public  show  in  which  children  under  fifteen  are  employed  as  exh'iwtlona  in' 

3  acrobats  or  contortionists  or  in  any  feats  of  gymnastics  or  equestrianism,  children"'^'' 

4  or  in  which  such  children  attending  the  public  schools  are  employed  or  i|74,''|79; 

5  allowed  to  take  part  as  performers  on  the  stage  in  any  capacity,  or  if,  p^^l'll-jg 

6  in  the  opinion  of  the  board  authorized  to  grant  licenses,  such  children  jsa*.  so's.  |  so. 

7  are  employed  in  such  a  manner  as  to  corrupt  their  morals  or  impair  1909!  514,' 

8  their  health;   but  this  section  shall  not  prevent  granting  the  special  per- 

9  mission  authorized  by  the  preceding  section. 


PROVISIONS    AS   TO    HEALTH    .\ND    SAFETY. 

1  Section  106.     All  industrial  establishments  shall  provide  fresh  and  °'b°''p?OTide" 

2  pure  drinking  water  to  which  their  employees  shall  have  access  during  f9o.?"3^],., 

3  working  hours.     Any  person  owning,  in  whole  or  in  part,  managing,  wo?!  537.  §  5. 

4  controlling  or  superintending  any  industrial  establishment  in  which  this  §178.  us. 

5  section  is  violated  shall,  on  the  complaint  of  the  local  board  of  health, 

6  the  selectmen  of  a  town  or  an  inspector,  be  punished  by  a  fine  of  one 

7  hundred  dollars. 

1  Section  107.     The  water   used   for  humidifying   purposes   by   any  waterfor 

2  person  operating  a  factory  or  workshop  shall  be  of  such  a  degree  of  pemi'ity*^'"*' 

3  purity  as  not  to  give  rise  to  any  impure  or  foul  odors,  and  shall  be  so  {^"f;!"^' 

4  used  as  not  to  be  injurious  to  the  health  of  persons  employed  in  such 

5  factories  or  workshops.     Whoever  violates  this  section  shall  be  punished 

6  by  a  fine  of  not  less  than  ten  nor  more  than  one  thousand  dollars. 

1  Section  108.     In  every  weaving  and  spinning  department  in  a  textile  Thermometers 

2  factory  wherein   water   is   introducetl   for   humidifying  purposes   there  h°umfdHy* 

3  shall  be  provided,  maintained  and  kept  in  correct  working  order,  for  }9l2;726;|5! 

4  the  purpose  of  recording  and  regulating  the  humidity  of  the  atmosphere  ^^i^'  ^^' '  ^*- 

5  and  the  temperature,  at  least  one  set  of  standardized  wet  and  dry  bulb  IPe^a'ty' 5 112.} 

6  thermometers,  and,  if  required  by  an  inspector,  two  sets  of  such  ther- 

7  mometers,  and  the  following  regulations  shall  be  observed  in  their  use: 

8  (a)  The  thermometers  shall  be  placed  as  directed  or  sanctioned  by  an 

9  inspector,  and  be  plainly  visible  to  the  workers,     (b)  The  occupier  or 

10  manager  or  person  for  the  time  being  in  charge  of  the  weaving  or  spin- 

11  ning  department  shall  read  the  thermometers  thrice  in  the  day,  namely, 

12  between  seven  and  eight  o'clock  in  the  forenoon,  between  ten  and  eleven 

13  o'clock  in  the  forenoon  and  between  three  and  four  o'clock,  except  in 

14  rooms  lighted  by  gas,  and  then  between  four  and  five  o'clock,  in  the 
1.5  afternoon  of  every  day  when  persons  are  employed  in  any  weaving 
1()  or  spinning  department,  and  he  shall  record  the  readings  of  each  ther- 

17  mometer  in  such  department  at  each  of  the  said  times  upon  a  form 

18  provided  therefor,  which,  together  with  the  regulations  relating  thereto, 

19  shall   be  furnished  by  the  department  of  labor  and   industries.     The 

20  records  of  the  readings  shall   not  be  destroyed  until  the  inspector  in 

21  whose  district  the  factory  is  situated  has  examined  them  and  given  his 

22  consent  to  their  destruction. 
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Section  108  not 
applicable 
to  textile 
factories 
equipped  with 
other  approved 
testing  devices. 
1910,  543, 
§5  2,3. 

1912,  726,  §  5. 
1919,  350,  §  69. 


Section  109.  The  preceding  section  shall  not  apply  to  textile 
factories  equipped  with  such  a  number  and  type  of  standardized 
self-registering  hygrometers,  or  psychrometers,  or  such  a  hygrometric 
system  as  the  department  approves,  or  using  the  sling  hygrometer 
frequently  to  determine  the  actual  moisture  and  temperature  of  the 
weaving  or  spinning  department;  provided,  that  the  manner  of  using 
all  such  instruments  or  such  system  is  approved  by  the  industrial  health 
inspector  in  whose  district  the  factory  is  situated,  and  that  the  records 
of  the  readings  from  said  instruments  or  system  are  not  destroyed  with- 
out the  knowledge  and  consent  of  such  inspector. 


9 
10 


hX'idify.  SECTION  110.     No  owner,   occupier  or  manager  or  person   for  the  1 

1910, 543,  §  4.    ^jjjjg  being  in  charge  of  a  textile  factory  shall  permit  the  relative  hu-  2 

[Penalty,  §  112.)  jjjj^jj^y  [^  ^  weaving  or  spinning  department  in  the  textile  factory  under  3 

his  control  to  exceed  the  following  limits:  4 


I. 

II. 

III. 

I. 

II. 

III. 

Dry  Bulb 

Wet  Bulb 

Dry  Bulb 

Wet  Bulb 

Thermometer 

Thermometer 

Percentage 

Thermometer 

Thermometer 

Percentage 

Readings. 

Readings. 

of 

Readings. 

Readings. 

of 

Degrees 

Degrees 

Humidity. 

Degrees 

Degrees 

Humidity. 

Fahr. 

Fahr. 

Fahr. 

Fahr. 

60 

58 

88 

78 

73.5 

77 

61 

59 

88 

79 

74.5 

77.5 

62 

60 

88 

80 

75.5 

77.5 

63 

61 

88 

81 

76 

76 

64 

62 

88 

82 

76.5 

74 

65 

63 

88 

83 

77.5 

74 

66 

64 

88 

84 

78 

72 

67 

65 

88 

85 

79 

72 

68 

66 

88 

86 

80 

72 

69 

67 

88 

87 

80.5 

71 

70 

68 

88 

88 

81.5 

71 

71 

68.5 

85.5 

89 

82.5 

71 

72 

69 

84 

90 

83 

69 

73 

70 

84 

91 

83.5 

68 

74 

70.5 

81.5 

92 

84.5 

68 

75 

71.5 

81.5 

93 

85.5 

68 

76 

72 

79 

94 

86 

66 

77 

73 

79 

95 

87 

66 

Sources  of 
water  for 
humidifying 
1910,  543.  § 
1912.  726.  § 
1919,  350,  § 


[Penalty,  §112.) 


Section  111.  Water  used  for  humidifying  purposes  in  a  textile 
factory  shall  be  taken  either  from  a  public  supply  of  drinking  water,  or 
from  some  other  source  of  pure  water,  or  from  a  supply  of  water  which, 
although  in  the  opinion  of  the  department  not  suitable  for  drinking 
purposes,  is  sufficiently  free  from  impurities  to  be  not  dangerous  to 
the  health  of  employees  when  used  for  humidifying  purposes;  and  all 
ducts  for  the  introduction  or  distribution  of  humidified  air  shall  be 
kept  clean. 


Penalty  for 
\'iolation  of 
§5  108-111. 
1910,  543,  §  6. 
1912,  726,  §  5. 


Section  112.     Whoever  fails  to  comply  with  any  provision  of  sec-  1 

tions  one  hundred  and  eight  to  one  hundred  and  eleven,  inclusive,  after  2 

being  requested  so  to  do  by  an  inspector,  shall  be  punished  by  a  fine  of  3 

not  more  than  fifty  dollars.  4 


Factories,  etc., 
to  be  properly 
lighted,  ven- 
tilated and 
kept  clean. 
1S77,  214,  §  1. 
P.  S.  104.  5  13. 


Section  113.     Every  factory,  workshop,  manufacturing,  mechanical  1 

and  mercantile  establishment  shall  be  well  lighted,  well  ventilated  and  2 

kept  clean  and  free  from  unsanitary  conditions,  according  to  reasonable  3 

rules  and  regulations  adopted  by  the  department  with  reference  thereto.  4 

1894,  481,  §  23.  1907.  503,  §  2.  1912,  318. 

R.  L.  104,  §  41.  1909,  514,  §§  94,  145.  1914,  32S,  §  2. 
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1  Sectiox  114.    The  industrial  hcaltli  inspectors  shall,  when  obtaining  investigations  • 

2  information  concerning  the  proper  lighting  of  industrial  establishments,  health  "Sspec- 

3  make  such  investigation  concerning  the  eye  and  vision  in  their  relation  of^ndu8t°rfes''on 

4  to  occupational  diseases,   including  injuries  to  the  eyes  of  emjjloyces  igfi^eo.-?  §i 

5  and  to  the  pathological  effects  produced  or  promoted  by  the  circum-  }Jj}^.  726,  |  s^ 

6  stances  under  which  the  various  occupations  are  carried  on,  as  in  the 

7  opinion  of  the  department  is  practicable,  and  it  shall  from  time  to  time 

8  issue   such   printed    matter   containing   suggestions   to   employers   and 

9  employees  for  the  protection  of  the  eyes  of  the  employees  as  it  may 
10  deem  advisable. 

1  Section  11.5.     If  it  appears  to  an  inspector  that  in  any  industrial  pr'iCenlii°iiD- 

2  establishment,  from  the  nature  of  the  work  or  the  machinerv  used  in  i'lfytoeyes, 

0  'I'll*  1  •  1  •      *i  r>  ^"^^  to  be 

3  connection  therewnth,  or  from  other  circumstances,  there  is  danger  of  provided. 

4  injury  to  the  eyes  of  employees  engaged  in  such  work,  and  that  the  iQii.eds. 

5  danger  of  injury  may  be  decreased  or  prevented  by  any  mechanical  1912. 726. 

6  device  or  other  practicable  means,  he  shall,  if  the  department  so  directs,  1919, 350, 5  09. 

7  order  in  wTiting  that  such  device  or  other  means  shall  be  provided 

8  therein;   and  the  proprietors  and  managers  of  the  industrial  establish- 

9  ment  shall  comply  with  the  order.    Violations  of  this  section  shall  be  pun- 

10  ished  by  a  fine  of  not  less  than  five  nor  more  than  two  hundred  dollars 

11  for  each  week  during  which  the  violation  continues,  but  a  criminal 

12  prosecution  for  such  violation  shall  not  be  begun  unless  a  person  has  for 

13  four  weeks  after  the  receipt  of  a  WTitten  order  from  an  inspector  neglected 

14  to  comply  therewith. 

1  Section  116.     Upon  the  request  of  any  inspector  of  the  division  of  investigation 

r»    ■  *  p      1  1  p  I  1  •        ^  (»  as  to  lighting 

Z  inspection  of  the  department  01  public  satety  or  upon  the  request  of  "f  factory,  etc. 

3  any  five  employees   in  a  factory  or  workshop,   the  department  shall  Penalty. 

4  investigate  and  ascertain  whether  or  not  such  factory  or  workshop  is  §§'i,'2.^^' 

5  adequately  lighted.    If  the  department  is  of  opinion,  after  such  investi-  §§'99,\1?i. 

6  gation,  that  the  factory  or  workshop  is  not  properly  lighted,  it  shall 

7  notify  the  owner  or  person  in  charge,  and  shall  specify  what  changes 

8  should  be  made  in  order  to  light  it  properly,  and  the  owner  or  lessee 

9  thereof  shall  make  the  changes  so  specified  as  soon  as  it  can  be  done 

10  with  reasonable  diligence.    If  such  owner  or  lessee  fails  to  comply  with 

1 1  any  such  order  he  shall  be  punished  by  a  fine  of  not  more  than  five  hun- 

12  dred  dollars,  provided  such  failure  is  not  the  result  of  causes  beyond 

13  his  control. 

1  Section  117.    A  factory  where  five  or  more  persons  and  a  workshop  Ventilation 

2  where  fi\e  or  more  women  or  children  are  employed  shall,  while  work  is  ?887?'i°73!^§  1. 

3  carried  on  therein,  be  so  ventilated  that  the  air  shall  not  become  so  r '^  lo*'  |  f{ 

4  impure  as  to  be  injurious  to  the  health  of  the  persons  employed  therein,  jj^sj^i"^ 

5  A  factory  or  workshop  where  more  than  one  person  is  employed  shall  isao.'iog.' 

6  be  so  ventilated  that  all  gases,  vapors,  dust  or  other  impurities  injurious  [Penalty.  §  122.I 

7  to  health,   generated   in   the  course  of  the   manufacturing  process  or 

8  handicraft  carried  on  therein,  shall  so  far  as  practicable  be  rendered 

9  harmless. 

1  Section  118.    If,  in  such  a  workshop  or  factory,  any  process  is  car-  Devices  for 

2  ried  on  by  which  dust  is  caused  which  may  be  inhaled  to  an  injurious  dtSt"'"'  °^ 

3  extent  by  the  persons  employed  therein,  and  it  appears  to  an  inspector  \lll\  ^|;  |  fg. 
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R-  L- 106. 5  52.  that  such  inhalation  would  be  substantially  diminished  without  unrea-  4 

§§  84, 145.        sonable  expense  by  the  use  of  a  fan  or  by  other  mechanical  means,  such  5 

(Penalty,  §  122.]  fan  or  othcF  mcchauical  means,  if  he  so  directs,  shall  be  provided,  6 

maintained  and  used.  7 


^t"f  to  be  pro-  Section  119.  Any  person  operating  a  factory  or  workshop  where 
delieerfor  cmcry  whccls  or  belts  or  buffing  wheels  or  belts  injurious  to  the  health 
^nn,""]?!  '*«"'?*•  of  employees  are  used  shall  provide  such  wheels  and  belts  with  a  hood 

1903,  475,  §1.  I  I'l'  •  I'lp 

1909,514,  or  hopper  connected  with  suction  pipes,  and  with  fans  or  blowers,  m 
ru     1.    i!,o^i  accordance  with  the  following  section,  which  apparatus  shall  be  so 

(Penalty,  §  1-^-1      1,1  .1  -iiiii 

placed  and  operated  as  to  protect  any  person  using  such  wheel  or  belt 
from  the  particles  or  dust  produced  by  its  operation,  and  to  convey 
the  particles  or  dust  either  outside  of  the  building  or  to  some  receptacle 
so  placed  as  to  receive  and  confine  them. 


fml^s!'"'-        Section  120.    Every  such  wheel  shall  be  fitted  with  a  hood  or  hopper 

1909, 514,         of  such  form  and  so  placed  that  the  particles  or  dust  produced  by  the 

i92?'5o'^'        operation  of  the  wheel  or  of  any  belt  connected  therewith  shall  fall  or 

(Penalty, §  122.)  ^i''  ^c  thrown  into  such  hood  or  hopper  by  centrifugal  force;   and  the 

fans  or  blowers  shall  be  of  such  size  and  shall  be  run  at  such  speed  as 

will  produce  a  volume  and  velocity  of  air  in  the  suction  and  discharge 

pipes  sufficient  to  convey  all  particles  or  dust  from  the  hood  or  hopper 

through  the  suction  pipes  and  so  outside  of  the  building  or  to  a  receptacle    8 

as  aforesaid.     The  hoods  or  hoppers  shall  be  so  constructed  and  the    9 

suction  pipes  and  connections  shall  be  suitable  and  efficacious  and  such  10 

as  shall  be  approved  by  the  department.  11 


1 
2 
3 

4 
5 
6 

7 


Limitation  of 
§§  119  and  120. 
1903,  475,  §  4. 
1909,  514, 
§§88,145. 


Section  121.    The  two  preceding  sections  shall  not  apply  to  grind-  1 

ing  machines  upon  which  water  is  used  at  the  point  of  grinding  con-  2 

tact,  nor  to  solid  emery  wheels  used  in  sawmills  or  in  planing  mills  3 

or  in  other  woodworking  establishments,  nor  to  any  emery  wheel  sLx  4 

inches  or  less  in  diameter  used  in  establishments  where  the  principal  5 

business  is  not  emery  wheel  grinding.  6 


violation  of           Section  122.     Violatious  of  sections  one  hundred  and  seventeen  to  1 

Isiil^mi 3.    one  hundred  and  twenty-one,  inclusive,  shall  be  punished  for  the  first  2 

R  ^L  106  1 53'  offence  by  a  fine  of  not  less  than  twenty-five  nor  more  than  one  hundred  3 

1903, 475,'  §  6.    dollars,  and  for  a  subsequent  offence  by  the  fine  aforesaid  or  by  im-  4 

prisonment  in  jail  for  not  more  than  two  months,  or  both.     A  criminal  5 

prosecution  for  the  violation  of  section  one  hundred  and  seventeen  or  6 

one  hundred  and  eighteen  shall  not  be  begun  unless  an  employer  has  7 

for  four  weeks  after  the  receipt  of  a  written  order  from  an  inspector  8 

neglected  to  comply  therewith.  9 


1909,  514, 
§§  85,  90,  145, 
1912,  726, 
§§  5,  8. 
1915,  69. 


Inspection  of 
factories,  etc., 
not  equipped 
w-ith  dust 
removers. 
Complaint. 
Prosecution. 
1903,  475,  §  5. 
1909,  514, 
§5  89,  145. 
1915,  116. 


Section  123.     Inspectors,  upon  receipt  of  a  notice  signed  by  any  1 

person  having  knowledge  of  tlie  facts  that  any  factory  or  workshop  2 

subject  to  sections  one  hundred  and  nineteen  and  one  hundred  and  3 

twenty  is  not  provided  with  the  apparatus  prescribed  thereby,  shall  4 

visit  and  inspect  such  factory  or  workshop,  and  for  that  purpose  may  5 

enter  therein  during  working  hours;    and  if  they  ascertain  that  the  6 

owner,  proprietor  or  manager  thereof  has  failed  to  comply  with  said  7 

sections,  they  shall  make  complaint  to  a  court  or  trial  justice  having  8 

jurisdiction,    and    cause    such    owner,    proprietor    or    manager    to    be  9 

prosecuted.  10 
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1  Section  124.     In    every    manufacturing    establishment    where    the  Communica- 

2  machinery   is   operated   by   steam,   communication    shall    be   provided  engln'e'room. 

3  between  each  room  where  such  machinery  is  placed  and  the  room  where  jlgji;  \ll\  ^  '■ 

4  the  engineer  is  stationed  by  means  of  speaking  tubes,  electric  bells  or  }*^^;  **^'  |  ^|; 

5  appliances  to  control  the  motive  power,  or  such  other  means  as  shall  '.^''^i^i^*^ 

6  be  satisfactory  to  an  inspector,  if  in  his  opinion  such  communication 

7  is  necessary. 

1  Section  12.5.    An  occupant  or  manager  of  a  manufacturing  establish-  Penalty  for 

2  ment  who  violates  the  preceding  section  shall  forfeit  to  the  common-  prec'edi'ng" 

3  wealth  not  less  than  twenty-five  nor  more  than  one  hundred  dollars.  iss'nVs. 

4  No  prosecution  for  such  violation  shall  be  begun  unless  a  person  has  5^g4;48?; 

5  for  four  weeks  after  the  receipt  of  a  written  order  from  an  inspector  §§52,59. 

6  neglected  to  comply  therewith. 

R.  L.  104,  §§  38,  39.  1909,  514,  §§  91,  92,  145. 

1  Section  12G.     No  outside  or  inside  doors  of  any  building  where  ooorsnotto 

2  operatives  are  employed  shall  be  so  locked,  bolted  or  otherwise  fastened  ing  working"' 

3  during  the  hours  of  labor  as  to  prevent  free  egress.     Any  person  having  penalty. 

4  charge  of  a  building  or  room  therein  any  exit  door  of  which  shall  be  \\^i'p' 

5  found   locked,   bolted   or  otherwise   fastened   contrary   to   this   section  i'P*';48i 

'^T  O.J,  54 


6  shall  be  punished  by  a  fine  of  not  less  than  twenty-five  nor  more  than  R.  L.'ioi.  §  40. 

7  five  hunt 

8  or  both. 


7  five  hundred  dollars  or  by  imprisonment  for  not  more  than  one  year,  §§93,14' 


1914,  566. 


1  Section  127.     The  belting,   shafting,   gearing,  drums  and  all   ma- Guards  for 

2  chinery  having  movable  parts  in  all  factories,  workshops,  mechanical  flr^^'u,'  §  1. 

3  and  mercantile  establishments,  if  so  placed  as,  in  the  opinion  of  the  fsJ^.^g"!', V23. 

4  department,  to  be  dangerous  to  employees  while  engaged  in  their  ordi-  f^ij^-  ^Jj|'  |  *}■ 

5  nary  duties,  shall  be  securely  guarded  so  far  as  practicable.     No  ma-  ^SL^,^.. 

6  chinerv  except  steam  engines  in  a  factorv,  workshop,  mechanical  or  §§94.145. 

7  mercantile  establishment  shall  be  cleaned  while  running  if  written  ob-  igu,  328^  §  2. 

8  jection  is  made  by  an  inspector. 

1919,  3,')0,  §  69. 
[Penalty,  §  180.) 

1  Section  12S.    The  owner  of  a  cotton  factory  erected  after  May  wrongful 

2  twenty-eighth,  eighteen  hundred  and  ninety-six,  in  which  there  is  any  trl^erdnV 

3  traversing  carriage  of  a  self-acting  mule  installed,  or  of  any  cotton  fac-  curiam"'*  °^ 

4  tory  erected  previously  to  such  date  in  which  thereafter  such  traversing  "J,^'a'j|"ed 

5  carriage  is  installed,  who  permits  such  carriage  to  travel  within  twelve  Jf^f' jS-  j., 

6  inches  of  any  pillar,  column,  pier  or  fixed  structure,  shall  be  punished  1909,  514,' §  95. 

7  by  a  fine  of  not  less  than  twenty  nor  more  than  fifty  dollars. 

1  Section  129.    The    openings    of    hoistways,    hatchways    and    well  hmltwaTs?^ 

2  holes  upon  every  floor  of  a  factory  or  mercantile  building  shall  be  pro-  etc.,  to  be 

3  tected  by  sufficient  trapdoors  or  self-closing  hatches,  or  such  other  is-'y,  214,  §  2. 

4  safeguards  as  an  inspector  directs;   and  due  diligence  shall  be  used  to  issa.  208. 

5  keep  such  trapdoors  closed  at  all  times  except  when  in  actual  use  by  r*^^.  104',  §  4,3. 

6  the  occupant  of  the  building  ha\ing  the  use  and  control  of  the  same.      igil^ioe!  §13! 

202  Mass.  82.  213  Mass.  573.  237  Mass.  556. 

[Penalty,  §  180.) 
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^x°ioSv?'  Section  130.     Explosive  or  inflammable  compounds  shall  not  be  so  1 

1881. 137,  §  1.    stored  or  used  in  anv  factory  as  to  obstruct  or  render  hazardous  the  2 

p.  S.  104,  §21.  J.  .,•  •"  p  c  r> 

1894,481,  M6.  egress  oi  operatives  in  case  oi  fare.  6 

R.  L.  104,  §  47.  1909,  514,  §§  100,  145. 

[Penalty,  5  ISO.) 

fhuufes.'"  Section  131.     Any  person  owning,  managing  or  operating  a  factory  1 

woi'iij  where  looms  are  used  shall  equip  them  with  such  guards  or  other  devices  2 

1909!  514.         as  will  prevent  injury  to  employees  from  shuttles  falling  or  being  thrown  3 

1919, 350,  §  69.  from  the  looms.     Such  guards  or  devices  shall  be  made  of  such  material  4 

and  be  placed  in  such  manner  as  shall  be  approved  by  the  department.  5 

Whoever  violates  this  section  shall  be  pimished  by  a  fine  of  not  more  6 

than  one  hundred  dollars  for  every  week  during  which  the  violation  7 

continues.  8 


Use  of 

suction 

shuttles 

penalized. 

1911,  281, 

§§1.2. 


Section  132.    No  proprietor  of  a  factory  nor  any  officer  or  agent  or  1 

other  person  shall  require  or  permit  the  use  of  suction  shuttles,  or  any  2 

form  of  shuttle  in  the  use  of  which  any  part  of  the  shuttle  or  any  3 

thread  is  put  in  the  mouth  or  touched  by  the  lips  of  the  operator.  4 

Whoever  violates  this  section  shall  be  punished  by  a  fine  of  not  less  5 

than  fifty  dollars.  6 


isItI'ios!''"^*'      Section  133.     In    every    industrial    establishment    there    shall    be 
1888  305  provided  suitable,  adequate  and  convenient  water  closets  and  washing 

ism'  5os!  1 33.  facilities,  separate  for  each  sex  and  plainly  so  designated,  of  such  number, 
1909,' 514,'       ■  in  such  location,  and  so  constructed,  lighted,  ventilated,  arranged  and 
i9i4.'328,'        maintained  as  may  be  determined  by  such  reasonable  rules  and  regula- 
i9\'9!350,  §  69.  tions  as  the  department  may  adopt.     No  person  shall  be  allowed  to 
[Penalty,  §  180.)  usc  a  closet  or  privy  provided  for  the  use  of  persons  of  the  opposite  sex. 
If  any  such  establishment  is  so  located  that  a  connection  with  a  sewer 
system  is,  in  the  opinion  of  the  department,  impossible  or  impracticable, 
it  shall  provide  such  suitable  toilet  and  washing  facilities  as  the  depart- 
ment may  require. 


1 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 


menrofTx-  SECTION  134.    The  owncr,  lessee  or  occupant  of  every  such  establish- 

fng  toi?it'''"'°^'  ment  shall  make  the  changes  necessary  to  conform  thereto.     If  such 


facilities. 
1888,  305. 
1894,  508,  §  34. 
R.  L.  106.  I  48. 

1909.  514, 
§§  SO,  145. 

1910,  259,  §  1. 


changes  are  made  upon  the  order  of  an  inspector  by  the  occupant  or 
lessee,  he  may,  within  thirty  days  after  completion,  bring  an  action  against 
any  other  person  having  an  interest  in  such  premises,  and  may  recover 
such  proportion  of  the  expense  of  making  such  changes  as  the  court  ad- 
judges should  justly  and  equitably  be  borne  by  the  defendant. 


Section  135.     A  criminal  prosecution  shall  not  be  begun  against  a 
person  for  a  violation  of  any  provision  of  the  two  preceding  sections 


Prosecutions 
for  violation  of 
two  preceding 

1I94'  508'  1 36  unless  he  has,  for  four  weeks  after  the  receipt  of  a  written  notice  from 
R.  h.  106.  §  oo!  an  inspector  of  the  changes  necessary  to  comply  with  said  sections, 
§§82, 145.  neglected  to  make  such  changes.  A  notice  shall  be  sufficient  under  this 
section  if  given  to  one  member  of  a  firm,  or  to  the  clerk,  cashier,  secre- 
tary, agent  or  any  other  officer  having  charge  of  the  business  of  a  cor- 
poration, or  to  its  attorney,  or,  in  case  of  a  foreign  corporation,  to  the 
officer  having  charge  of  such  factory  or  workshop;  and  such  officer 
shall  be  personally  liable  for  the  amount  of  any  fine  if  a  judgment  against  10 
the  corporation  is  unsatisfied.  11 


1910,  259,  §  2. 
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1  Section  1.30.     If  it  appears  to  an  inspector  that  any  act,  neglect  or  Notice  to  de- 

2  fault  in  relation  to  any  drain,  water  closet,  earth  closet,  privy,  ash  pit,  pubhc™ea?th 

3  water  supply,  nuisance  or  other  matter  in  any  industrial  establishment  ronXtoil"^ 

4  is  punishable  or  remediable  under  any  law  relative  to  the  preservation  HH'  l^f  I  35 

5  of  the  public  health,  but  not  under  this  chapter,  he  shall  give  written  }*•  L-  loe.  5  49. 
(i  notice  thereof  to  the  board  of  health  of  the  town  where  such  establish-  55  81, 145. 

7  ment  is  situated,  and  such  board  of  health  shall  thereupon  inquire  into 

8  the  subject  of  the  notice  and  enforce  the  laws  relative  thereto. 

1  Section  137.    The  proprietor  of  every  foundry  engaged  in  the  casting  Toilet  rooms, 

2  of  iron,  brass,  steel  or  other  metal,  and  employing  ten  or  more  men,  foun.iries. 

3  shall  establish  and  maintain,  except  in  towns  where  it  would  be  imprac-  1900,250. 

4  ticable  by  reason  of  the  absence  of  public  or  private  sewerage  or  of  any  §§"{0^^1*45. 

5  numing  water  system,  a  toilet  room  of  suitable  size  and  condition  for 
()  the  men  to  change  their  clothes  therein,  and  provided  with  wash  bowls, 

7  sinks  or  other  suitable  set  appliances  connected  with  running  hot  and 

8  cold  water,  and  also  a  water  closet  connected  with  running  water  and 

9  separated  from  the  said  toilet  room.    The  said  water  closet  and  toilet 

10  room  shall  be  connected  directly  with  the  foundry  building,  properly 

11  heated,  ventilated  and  protected,  so  far  as  may  be  reasonably  practi- 

12  cable,  from  the  dust  of  the  foundry.    Whoever  fails  to  comply  with  this 

13  section  after  being  requested  so  to  do  by  an  inspector  shall  be  punished 

14  by  a  fine  of  not  more  than  fifty  dollars. 

1  Section  138.    \Mioever  wilfully  destroys,  defaces,  injures  or  defiles  Penalty  for 

2  any  toilet  appliances  provided   in  any  place  of  emplojTnent  shall  be  L'ppHam-es.  ^ 

3  punished  by  a  fine  of  not  more  than  fifty  dollars. 

1914,  164. 

1  Section  139.     In  any  mercantile  or  manufacturing  establishment  or  Lockers  for 

2  hotel  where  the  nature  of  the  work  renders  it  necessary  for  any  or  all  required"^  * 

3  employees,  before  beginning  work,  to  make  a  substantially  complete  me.'m, 

4  change  of  clothing,  exclusive  of  underclothing,  separate  lockers,  closets  191V72 

5  or  other  receptacles,  each  with  a  lock  and  key,  shall  be  provided  for  the 

6  use  of  such  employees.    Whoever  violates  this  section  shall  be  punished 

7  by  a  fine  of  not  less  than  five  nor  more  than  twenty  dollars. 

1  Section  140.     Suitable  receptacles  for  expectoration  shall  be  pro-  spittoons. 

2  vided  in  all  factories  and  workshops  by  the  proprietors  thereof,  the  1909!  514! 

3  same  to  be  of  such  form,  construction  and  number  as  shall  be  satisfac-  ^^  '°^'  ^*^' 

4  tory  to  the  board  of  health  of  the  town  where  the  factory  or  workshop     ''"'' '' ' 

5  is  situated. 

1  Section  141.    Every  person  operating  a  factory,  shop  or  mechanical  Jices'^etc''''''' 

2  establishment  where  machinery  is  used  for  any  manufacturing  or  other  when  to  be 

3  purpose  except  for  elevators,  or  for  heating  or  hoisting  apparatus,  shall  Penalty.' 

4  keep  and  maintain,  free  of  expense  to  the  employees,  such  medical  or  1909!  5u!_ 

5  surgical  chest,  or  both,  as  shall  be  required  by  the  department,  contain-  1914°  mt*""' 

6  ing  plasters,  bandages,  absorbent  cotton,  gauze,  and  all  other  necessary  Jglg.  no! 

7  medicines,   instruments   and   appliances   for   the   treatment  of   persons  J^^^'  H"-  5  69. 

8  injured  or  taken  ill  upon  the  premises.     Every  such  person  employing 

9  one  hundred  or  more  persons  shall,  if  so  required  by  the  department, 

10  provide  accommodations  satisfactory  to  it  for  the  treatment  of  persons 

11  injured  or  taken  ill  upon  the  premises,  and  also  suitable  and  sanitary 
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facilities  for  heating  or  warming  food  to  be  consumed  by  those  em-  12 
ployees  of  the  factory,  shop  or  mechanical  establishment  who  so  desire.  13 
Every  person  carrying  on  a  mercantile  establishment  where  twenty  or  14 
more  women  or  children  are  employed  shall  in  the  manner  aforesaid  15 
provide  such  medical  and  surgical  chest  as  the  department  may  require.  16 
Whoever  violates  any  provision  hereof  shall  be  punished  by  a  fine  of  not  17 
less  than  five  nor  more  than  five  hundred  dollars  for  every  week  during  18 
which  such  violation  continues.  19 


Section  142.     All  publishers  and  printers  shall  use  a  sanitary  cloth 


Cloths  for 

cleaning  print-  .    i    .  *  i      • 

ing  presses.       or  othcr  Sanitary  material  m  cleanmg  their  presses. 

1913,  472. 


[Penalty,  §  180.1 


License. 
1891,357,  §  1. 
1892,  296,  §  1. 
1893,246,  §  1. 
1894,  508,  §  44. 
1898,  150,  §  1. 
R.  L.  106,  §  56. 
1905,  238. 
1907,  537,  §  5. 
1909.  514, 
§§  106,  145. 
1912,  726,  §  5. 
1919,  350,  §  69. 

[Penalty,  §  146.] 


MANUFACTURE  OF  CLOTHING  IN  TENEMENT  HOUSES. 

Section  143.    A  room  or  apartment  in  a  tenement  or  dwelling  house  1 

shall  not  be  used  for  the  purpose  of  making,  altering,  repairing  or  fin-  2 

ishing  therein  wearing  apparel  of  any  description,  except  by  the  mem-  3 

bers  of  the  family  dwelling  therein ;  and  a  family  desiring  to  make,  alter,  4 

repair  or  finish  wearing  apparel  of  any  description  in  a  room  or  apart-  5 

ment  in  a  tenement  or  dwelling  house  shall  first  procure  a  license  therefor  6 

from  the  department.     A  license  may  be  applied  for  by  and  issued  to  7 

any  member  of  a  family  desiring  to  do  such  work.    No  person  shall  hire,  8 

employ  or  contract  with  a  member  of  a  family  which  does  not  hold  a  9 

license  therefor  to  make,  alter,  repair  or  finish  such  wearing  apparel  in  10 

any  room  or  apartment  in  a  tenement  or  dwelling  house  as  aforesaid.  11 

Every  room  or  apartment  where  such  wearing  apparel  is  made,  altered,  12 

repaired  or  finished  shall  be  kept  in  a  cleanly  condition  and  be  subject  13 

to  the  inspection  and  examination  of  the  department  to  ascertain  whether  14 

said  room  or  apartment  or  such  wearing  apparel  or  any  parts  thereof  15 

are  clean  and  free  from  vermin  and  from  infectious  or  contagious  matter.  16 

A  room  or  apartment  in  a  tenement  or  dwelling  house,  which  is  not  17 

used  for  living  or  sleeping  purposes  and  is  not  connected  with  a  room  or  18 

apartment  used  for  living  or  sleeping  purposes  and  has  a  separate  and  19 

distinct  entrance  from  the  outside  shall  not  be  subject  to  this  section,  20 

nor  shall  this  section  prevent  the  employment  of  a  tailor  or  seamstress  21 

by  any  person  or  family  for  the  making  of  wearing  apparel  for  the  use  22 

of  such  person  or  family.    Every  person  hiring,  employing  or  contracting  23 

with  a  member  of  a  family  holding  a  license  hereunder  for  making,  24 

altering,  repairing  or  finishing  wearing  apparel  to  be  done  outside  the  25 

premises  of  such  person  shall  keep  a  register  of  the  names  and  addresses  26 

plainly  written  in  English  of  the  persons  so  hired,  employed  or  con-  27 

tracted  with,  and  shall  forward  a  copy  of  such  register  once  a  month  to  28 

the  department.  29 


Notice  to  and 

examination 

by  local 

boards  of 

health. 

1891,  357,  §  2. 

1893,  246,  §  2. 

1894,  508,  §  45. 
1898,  1.50,  §  2. 
R.  L.  106,  §  57. 
1907,  537,  §  5. 
1909,  514. 

§§  107,  145. 
1912.726.  §  5. 
1919,  350,  §  69. 


Section  144.  If  an  inspector  finds  evidence  of  infectious  or  con- 
tagious disease  or  of  vermin  present  in  a  workshop,  or  in  a  room  or 
apartment  in  a  tenement  or  dwelling  house  where  wearing  apparel  is 
made,  altered  or  repaired,  or  in  goods  manufactured  or  in  process  of 
manufacture  therein,  he  shall  report  the  same  to  the  department,  which 
shall  notify  the  local  board  of  health  to  examine  said  workshop,  room  or 
apartment  and  the  materials  used  therein;  and  if  the  board  of  health 
finds  that  said  workshop,  tenement  or  dwelling  house  is  in  an  unhealthy 
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9  condition,  and  that  the  clotliinji;  and  materials  used  therein  are  unfit 
10  for  use,  it  shall  issue  such  orders  as  public  safety  may  require. 

1  Section  145.    Whoever  sells  or  exposes  for  sale  wearing  apparel  of  T^ss  foj  "^.loth- 

...  ,       .  1        II*  I  p  I  .  ing  made  m  un- 

2  any  description  made  m  a  tenement  or  dwellmg  house  tor  which  the  li^-ns"!  tene- 
.3  family  dwelling  therein  has  not  procured  the  license  required  by  section  i.s9i,.-i57,  §'4. 

4  one  hundred  and  forty-three  shall  have  affixed  to  each  article  of  wearing  isbs!  lit'.  §  4' 

5  apparel  a  tag  or  label  not  less  than  two  inches  in  length  and  one  incli  Isiis!  iso,'  |  s'' 
(i  in  wiilth,  upon  which  shall  legibly  be  printed  or  written  the  words  "  tene-  !',o9  l^f'  ^  °'*' 

7  ment  made"  and  the  name  of  the  state  and  town  where  such  article  §§  ios,  143. 

8  was  made. 

IPenalty.  §  146.1 

1  Section  146.    No  person  shall  sell  or  expose  for  sale  any  such  article  Penalties. 

2  of  wearing  apparel  without  a  tag  or  label  as  aforesaid  affixed  thereto,  §§^5,' 7.^^' 

3  or  wilfully  remove,  alter  or  destroy  such  tag  or  label  upon  any  such  §§°|;6.''®' 

4  article  when  exposed  for  sale,  or  sell  or  expose  for  sale  any  such  article  §i^4g'^^3*'7e 

5  with  a  false  or  fraudulent  label  affixed  thereto.     Whoever  violates  any  R- lg^9f 

6  provision  of  this  section  or  section  one  hundred  and  forty-three  or  one  1909.  ou. 

7  hundred  and  fo^ty-fi^'e  shall  be  punished  by  a  fine  of  not  less  than  fifty  145.    ' 

8  nor  more  than  five  hundred  dollars. 

1  Section  147.     If  it  is  reported  to  an  inspector  or  to  the  department  clothing  made 

2  that  ready  made  articles  of  wearing  apparel  of  any  description  are  monweaith? 

3  being  shipped  to  this  commonwealth,  ha\-ing  been  manufactured  under  RepOTt^^o'de- 

4  unhealthy  conditions,  said  inspector  shall  examine  said  goods  and  the  pibiiTheaUh. 

5  condition  of  their  manufacture;    and  if  they  contain  vermin  or  have  Jlgiilge;!!' 

6  been  made  in  improper  places  or  under  unhealthv  conditions,  he  shall  Jf^?'  ?*g'  1 3. 

i-r  II  I    •     I         T       ,1       1  '  -  1S94,  5U»,  s  4o. 

7  so  report  to  the  department,  which  shall  thereupon  notify  the  depart-  R  i-  ips.  §  eo. 
S  ment  of  public  health,  which  shall  make  such  orders  as  are  necessary  1909!  su', 

9  to  protect  the  public  health.  ^^  ""■  ^*^- 

1912,  726,  §  5.  1919,  350,  §  69. 

WEEKLY   PAYMENT   OF  WAGES. 

1  Section  148.     Every  person  engaged  in  carrying  on  in  a  city  a  hotel  weekly  pay- 

2  or  club,  and  every  person  engaged  in  carrying  on  within  the  common-  Penalty. 

3  wealth  a  theater,  moving  picture  house,  dance  hall,  factory,  workshop,  p.  s.' 28.  §12. 

4  manufacturing,  mechanical  or  mercantile  establishment,  mine,  quarry,  lu'','!.^' 

5  railroad  or  street  railway,  or  telephone,  telegraph,  express,  transporta-  Ugl]  HI]  | }; 

6  tion  or  water  company,  or  in  the  erection,  alteration,  repair  or  removal  lf^|j  °g|' 

7  of  any  building  or  structure,  or  the  construction  or  repair  of  any  railroad,  {IgVil?;  ,34 

8  street  railway,  road,  bridge,  sewer,  gas,  water  or  electric  light  works,  is9s!48i'. 

9  pipes  or  lines,  and  every  contractor  engaged  in  the  business  of  grading,  i90o!  470.' 

10  laying  out  or  caring  for  the  grounds  surrounding  any  building  or  struc-  1902,450!  ^^^' 

11  ture,  shall  pay  weekly  each  employee  engaged  in  his  business,  and  every  {go?;  tgl'. 

12  person  employing  musicians,  janitors,  porters  or  watchmen  shall  pay  IgSI'li"' 

13  weekly  each  such  employee,  the  wages  earned  by  him  to  within  six  days  il/o^'a-o^^' 

14  of  the  date  of  said  payment  if  employed  for  six  days  in  a  week  or  to  i^^'  ^os! 
lo  within  seven  days  of  the  date  of  said  payment  if  employed  seven  days  isisIts.  ' 
10  in  the  week,  or,  in  the  case  of  an  employee  who  has  worked  for  a  period  igis!  I?^' 
17  of  less  than  six  days,  hereinafter  called  a  casual  employee,  shall,  within  s^u?.^""' 

15  seven  days  after  the  termination  of  such  period,  pay  the  wages  earned  HH'  H'q 

19  by  such  casual  employee  during  such  period;   but  any  employee  leaving  JPI' {r-' 

20  his  emplovment  shall  be  paid  in  full  on  the  following  regular  pav  dav  1929!  117! 
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170  Mass.  140. 
172  Mass.  230. 
193  Mass.  537. 
195  Mass.  548. 


and  any  employee  discharged  from  such  employment  shall  be  paid  in  21 
full  on  the  day  of  his  discharge,  or  in  Boston  as  soon  as  the  laws  requiring  22 
pay  rolls,  bills  and  accoimts  to  be  certified  shall  have  been  complied  23 
with;  and  the  commonwealth,  its  departments,  officers,  boards  and  24 
commissions  shall  so  pay  every  mechanic,  workman  and  laborer  em-  25 
ployed  by  it  or  them,  and  every  person  employed  by  it  or  them  in  any  26 
penal  or  charitable  institution,  and  every  county  and  city  shall  so  pay  27 
every  employee  engaged  in  its  business  the  wages  or  salary  earned  by  28 
him,  unless  such  mechanic,  workman,  laborer  or  employee  requests  in  29 
WTiting  to  be  paid  in  a  different  manner;  and  every  towTi  shall  so  pay  30 
each  employee  in  its  business  if  so  required  by  him;  but  an  employee  31 
absent  from  his  regular  place  of  labor  at  a  time  fixed  for  pajmient  shall  32 
be  paid  thereafter  on  demand.  This  section  shall  not  apply  to  an  em-  33 
ployee  of  a  co-operative  corporation  or  association  if  lie  is  a  stockholder  34 
therein  unless  he  requests  such  corporation  to  pay  him  weekly,  nor  to  35 
casual  employees  as  hereinbefore  defined  employed  by  the  common-  36 
wealth  or  by  a  county,  city  or  town.  The  department  of  public  utilities,  37 
after  hearing,  may  exempt  any  railroad  corporation  from  paying  weekly  38 
any  of  its  employees  if  it  appears  that  such  employees  prefer  less  frequent  39 
payments,  and  that  their  interests  and  the  mterests  of  the  public  will  not  40 
suffer  thereby.  No  person  shall  by  a  special  contract  with  an  employee  41 
or  by  any  other  means  exempt  himself  from  this  section  or  section  one  42 
hundred  and  fifty.  Whoever  violates  this  section  shall  be  punished  by  43 
a  fine  of  not  less  than  ten  nor  more  than  fifty  dollars  or  by  imprisonment  44 
in  the  house  of  correction  for  not  more  than  two  months,  or  both.        45 


Summons  and 
warrant  for 
violation  of 
preceding 
section. 
1915,214. 


Section  149.    A  justice  or  clerk  of  a  district  court,  or  a  trial  justice,  1 

may  upon  the  application  of  any  employee  issue  a  summons  to  an  em-  2 

plover  to  appear  and  show  cause  why  a  warrant  should  not  issue  against  3 

him  for  a  violation  of  the  preceding  section.     Upon  the  return  of  such  4 

summons  and  after  a  hearing  the  justice  may  issue  a  warrant  upon  the  5 

complaint  of  any  such  employee.  6 


Complaint  for 
violation  of 
§  148.    Pro- 
cedure upon 
trial. 

1886,  87, 
§§  2-4. 

1887,  399,  §  2. 
1891,  239. 

1894,  50S, 
8§  52-54. 

1895,  438. 
R.  L.  106, 
1909,  514, 
§§  113,  145. 
1916,  14. 
1919.  350,  §  69 
206  Mass.  417. 


63. 


Section  150.  The  department  may  make  complaint  against  any  1 
person  for  a  \'iolation  of  section  one  hundred  and  forty-eight  within  2 
three  months  after  the  date  thereof.  On  the  trial  no  defence  for  failure  3 
to  pay  as  required,  other  than  the  attachment  of  such  wages  by  trustee  4 
process  or  a  valid  assignment  thereof  or  a  valid  set-off  against  the  same,  5 
or  the  absence  of  the  employee  from  his  regular  place  of  labor  at  the  6 
time  of  pajonent,  or  an  actual  tender  to  such  employee  at  the  time  of  7 
payment  of  the  wages  so  earned  by  him,  shall  be  valid.  The  defendant  8 
shall  not  set  up  as  a  defence  a  payment  of  wages  after  the  bringing  9 
of  the  complaint.  An  assignment  of  future  wages  payable  weekly  under  10 
section  one  hundred  and  forty-eight  shall  not  be  valid  if  made  to  the  11 
person  from  whom  such  wages  are  to  become  due  or  to  any  person  on  12 
his  behalf,  or  if  made  or  procured  to  be  made  to  another  person  for  the  13 
purpose  of  relieving  the  employer  from  the  obligation  to  pay  weekly.       14 


Eict™fe°*w^en       Section  151.    Pcrsons  carrying  on  any  manufacturing  business  em-  1 

iiundr°d           ploying  one  hundred  or  more  persons  shall,  on  the  day  chosen  as  pay  2 

i9n'°^49'  5 1    ^^^ '  P^^'  ^""^^^  ^^  their  employees  as  are  on  that  day  working  in  the  3 

[Penalty,  §  152.)  manufacturing  establishment,  before  the  close  of  the  regular  working  4 

hours.  5 
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1  Section  152.     There  shall  not  be  deducted  from  the  wages  of  an  Deductions  for 

2  employee  in  any  factory,  workshop,  manufacturing,  mechanical  or  mer-  reguiatld. 

3  cantile  establishment,  or  from  the  wages  of  a  mechanic,  workman  or  mT,'249,  §  2. 

4  laborer,  on  account  of  the  employee's  coming  late  to  work,  a  sura  in  55 Y.' 2.^^' 

5  excess  of  the  proportionate  wage  which  would  have  been  earned  during 

6  the  time  actually  lost.     Whoever  violates  this  or  the  preceding  section 

7  shall  be  punished  by  a  fine  of  not  more  than  fifty  dollars. 

1  Section  153.    No  system  used  by  manufacturers  for  grading  the  weavers'  anes 

2  work  of  a  weaver  shall  affect  or  lessen  the  wages  of  the  weaver  except  iIIt'^g"!.  i  1. 

3  for  imperfections  in  his  own  work;   and  in  no  case  shall  the  wages  of  J892'.  lio!  §1! 

4  those  engaged  in  weaving  be  affected  by  fines  or  otherwise  unless  the  J^^l'  lof  1 11' 

5  imperfections  complained  of  are  first  exhibited  and  pointed  out  to  the  l^^fj/'Aj 

6  person  whose  wages  are  to  be  affected;  and  a  fine  shall  not  be  imposed  212  Mass.  315. 

7  upon  any  person  for  imperfect  weaving  unless  this  section  is  first  com-  [Penalty,  §  1.54.1 

8  plied  with  and  the  amount  of  the  fines  is  agreed  upon  by  both  parties. 

1  Section  154.    No  employer  shall  impose  a  fine  upon  an  employee  same  subject. 

2  engaged  at  weaving  for  imperfections  arising  during  the  process  of  mt  V25.  §  2. 

3  weaving.     Whoever  violates  this  or  the  preceding  section  shall  for  the  \lll[  tH]  |  Ig. 

4  first  offence  be  punished  by  a  fine  of  not  more  than  one  hundred  dollars  J^gg-  l°f  ^  ^*- 

5  and  for  a  subsequent  offence  by  a  fine  of  not  more  than  three  hundred  fl-V^^i*^- 

6  dollars.  §§1.2. 

155  Mass.  117.  172  Mass.  230.  212  Mass.  315. 


hcations 
.veavers. 


1  Section  155.    The  occupier  or  manager  of  every  cotton  factory  shall  f^^r^wea 

2  supply  to  each  person  engaged  as  a  weaver  in  said  factory  and  paid  by  ^^*-  ssi,  1 1^ 

3  the  piece,  cut  or  yard  a  printed  or  written  ticket  with  each  warp  which  190.5, 304.'  5 1. 

4  shall  contain  the  following  specifications  as  to  the  work  to  be  done  and  §§115, 145. 

5  wages  paid :  the  number  of  cuts,  the  number  of  yards  per  cut  or  piece,  [Penalties, 
G  the  price  per  yard,  cut  or  piece,  the  number  of  picks  per  inch  and  the 

7  number  of  reeds  to  the  inch.     Said  occupier  or  manager  shall  also  supply 

8  to  each  person  engaged  as  a  frame  tender  a  specification  of  the  number 

9  of  roving  and  price  per  hank,  and  to  each  person  engaged  as  a  warper 

10  or  web  drawer  a  specification  of  the  number  of  threads  in  the  warp  and 

11  the  rate  of  compensation,  and  to  each  operative  paid  by  the  pound  a 

12  specification  of  the  price  to  be  paid  per  pound;  said  specification  shall 
1:!  be  furnished  in  each  case  on  a  printed  or  written  ticket  within  three 
14  days  after  said  operative  begins  work. 

1  Section  156.    The  occupier  or  manager  of  every  textile   factory  same  subject. 

2  shall  post  in  e\'ery  room  where  any  employees  work  by  the  job,  in  1395, 144, 

3  legible  writing  or  printing,  and  in  sufficient  numbers  to  be  easily  acces-  fgoV,  370.  §  1. 

4  sible  to  such  employees,  specifications  of  the  character  of  each  kind  of  fsoe.'es.' 

5  work  to  be  done  by  them,  and  the  rate  of  compensation.     Such  specifi-  }^^^'  |°^'  ^  ^• 

6  cations  in  the  case  of  weaving  rooms  shall  state  the  intended  and  maxi-  fl^^^'  ''*• 

7  mum  length  of  a  cut  or  piece,  the  count  per  inch  of  reed,  and  the  1911,263. 

!•  1919   193 

8  number  of  picks  per  inch,  width  of  loom,  width  of  cloth  woven  in  the  §§  1,2. 

9  loom,  and  the  price  per  cut  or  piece,  or  per  pound;   or,  if  pavment  is  '^-°'*    • 

in  J  -I  J     ^u  •  -1  J  J  1.   [Additional 

lU  made  per  pick  or  per  yard,  the  price  per  pick  or  per  yard;   and  each  penalty,  §  157.1 

11  warp  shall  bear  a  designating  ticket  or  mark  of  identification.     In  roving 

12  or  spinning  rooms,  the  number  of  roving  or  yarn  and  the  price  per  hank 

13  for  each  size  machine  shall  be  stated;    and  each  machine  shall  bear  a 

14  ticket  stating  the  number  of  the  roving  or  yarn  made  upon  it.     In  spooling 
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rooms  the  boxes  shall  bear  a  ticket  stating  the  number  of  pounds  the  box  15 
contains  and  the  price  per  pound.  The  maximum  length  of  a  cut  or  16 
piece  shall  not  exceed  its  intended  length  by  more  than  three  per  cent;  17 
but  if  it  appears  that  a  variation  in  excess  of  the  amount  hereinbefore  18 
set  forth  has  been  caused  in  whole  or  in  part  by  any  weaver  in  the  em-  19 
ploy  of  any  person  charged  with  the  violation  of  this  section,  it  shall  be  20 
deemed  a  sufficient  defence  to  a  prosecution.  The  said  specifications  21 
shall  also  contain  a  detailed  schedule  of  the  method  of  computation  of  22 
the  price  of  cotton  or  silk  or  mixed  cotton  and  silk  weaving  to  be  paid  2.3 
by  the  said  occupier  or  manager,  and  no  particular  in  the  specifications  24 
shall  be  expressed  by  means  of  symbols,  but  every  particular  shall  be  25 
sufficiently  clear  and  complete  to  enable  the  operative  to  determine  26 
readily  the  price  payable  for  the  cut  or  piece.  Violation  of  any  provision  27 
of  this  section  shall  for  the  first  offence  by  punished  by  a  fine  of  one  28 
hundred  dollars,  for  the  second  oti'ence  by  a  fine  of  two  hundred  dollars,  29 
and  for  a  subsequent  offence  by  a  fine  of  five  hundred  dollars  or  by  im-  30 
prisonment  for  not  more  than  one  month,  or  both.  31 


Penalty  for  vio- 
lation of  §  155 
and  for 
interference 
with  inspector. 
1894,  534,  8  2. 
1901,370.  §  2. 
R.  L.  106,  §  68. 
1905,  304,  §  3. 
1909,  514, 
§§  118,  145. 


Section  157.     Violation  of  any  provision  of  section   one  hundred  1 

and  fifty-five  shall  for  the  first  offence  be  punished  by  a  fine  of  not  2 

less  than  twenty-five  nor  more  than  fifty  dollars,  and  for  a  subsequent  3 

offence  by  a  fine  of  not  less  than  fifty  nor  more  than  one  hundred  4 

dollars.     Whoever  interferes  with  an  inspector  in  the  discharge  of  his  5 

duties  in  connection  with  the  two  preceding  sections  shall  be  punished  6 

as  provided  in  this  section.  7 


Deduction 
from  wages  of 
women  or  chil- 
dren for  stop- 
ping machinery 
regulated. 
Penalty. 
1898,  505. 
R.  L.  106,  §  69. 
1909,514, 
§§  119,  145. 


Section  158.    Deductions  shall  not  be  made  from   the  wages  of  1 

women  or  children  paid  by  the  day  or  hour,  and  employed  in  manu-  2 

facturing  or  mechanical  establishments,  w'hile  machinery  is  stopped,  3 

if  said  women  or  children  are  refused  the  privilege  of  leaving  the  mill  4 

while  the  damage  to  said  machinery  is  being  repaired;   and  if  they  are  5 

detained  in  their  workrooms  during  such  time  they  shall  not  be  com-  6 

pelled  to  make  up  time  lost  by  such  stopping  unless  compensated  there-  7 

for  at  their  regular  rates  of  wages.     Whoever  violates  this  section  shall  8 

be  punished  by  a  fine  of  not  more  than  twenty  dollars.  9 


Unpaid  pro- 
bationary 
employment 
of  woman 
or  minor 
penalized. 
1931,  304. 


Section  158A.     Whoever  requires  or  permits  a  woman  or  a  minor,  1 

as  a  condition  of  securing  employment,  to  work  in  any  factory,  workshop,  2 

manufacturing,  mechanical  or  mercantile  establishment  without  mone-  3 

tary  compensation  shall  be  punished  by  a  fine  of  not  more  than  fifty  4 

dollars.  5 


discharge  Section  159.     A   pcrson   engaged   in   manufacturing   who    requires 

isTs"  ^'H^'ri''  from  his  employees,  under  penalty  or  forfeiture  of  a  part  of  the  wages 

p.  .s.'74,  §1.  earned  by  them,  a  notice  of  intention  to  leave  such  employ  shall  be 

1895!  129!     '  liable  to  a  like  forfeiture,  if,  without  similar  notice,  he  discharges  an 

R,  L.  106,  I  10.  , 

1909, 514,  employee. 

§§  120,  145. 


FREE   employment   OFFICES. 

ment'Smler         SECTION  160.     The  department  may  establish  and  maintain  in  such  1 

Annual  citics  as  may  be  selected  by  it  after  investigation,  with  the  approval  of  2 

1906,435, 5 1.    the  governor  and  council,  employment  offices  for  the  purpose  of  bring-  3 
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4  Ing  together  those  seeking  employment  and  those  desiring  to  employ,  i908, 462,  §  s-, 

5  and  may  maintain  such  offices  now  establishcfl.    The   commissioner  1909. 371, 5  3; 

6  shall  make  an  annual  report  as  to  free  employment  offices.  ^'*' '' ''  '^*' 

1919,  350,  §  69. 

1  Section  Ifil.    The  commissioner  shall  appoint  for  each  of  the  offices  superintend- 

2  provided  for  in  the  preceding  section  a  superintendent  who  shall,  under  |"gn,^°  ""^  °' 

3  the  direction  of  the  commissioner,  perform  the  duties  hereinafter  set  §§'2','3.^^' 

4  forth  or  such  as  he  may  require.    The  commissioner  may  also  appoint  Jljfj^;  l^f  ^  '■ 

5  an  assistant  superintendent  and  such  clerks  as  he  mav  deem  necessary  ?§  ?,•  '■*?,  , ,. 

,  i*!!'  i'*i  1  rr»  rr^i  *      1919,  350,  §  74. 

6  for  the  proper  conduct  or  the  business  or  said  employment  oihces.      1  he 

7  location  of  each  office  established  under  the  preceding  section  shall  be 

8  plainly  indicated  by  a  proper  sign. 

1  Section  1(12.     The  superintendents  of  said  employment  offices  shall  ^^"^oYap-"' 

2  receive  applications  from  those  seeking  emplovment  and  from   those  piicantsfor 

,      ,       .    .  ,  11,,.  1  •  1  1        employment. 

.3  desiring  to  employ,  and  shall  register  them  in  such  manner  as  may  be  Procedure  in 
4  prescribed  by  the  commissioner,  and  shall  take  such  other  action  as  i906, 435,  §  3. 
.5  the  commissioner  may  deem  best  to  promote  the  purposes  of  said  offices.  1909!  bit, 
(■)  Said  superintendents  shall  also  receive  applications  from  alien  inimi-  igu/isl. 

7  grants  seeking  employment  in  agricultural   labor  and  from  those  de- i^^o,  412. 

8  siring  to  employ  immigrants  in  agricultural  labor,  and  shall  take  such 

9  other  action  as  the  commissioner  may  deem  best  to  promote  a  more 

10  general  distribution  of  alien  immigrants  throughout  the  agricultural  sec- 

11  tions  of  the  commonwealth.     In  directing  applicants  for  employment  to 

12  an  employer  in  whose  establishment  a  strike  is  in  progress,  the  com- 

13  missioner,  superintendents  or  other  departmental  employees  shall  inform 

14  the  applicant  of  the  strike. 

1  Section  1G3.    No  fees  shall  in  any  case  be  taken  from  tliose  seeking  Feespro- 

2  the  benefits  of  said  employment  offices.     Any  superintendent  or  clerk  Penatty. 

3  who  directly  or  indirectly  charges  or  receives  any  fee  in  the  performance  §§"4,' 7.''^' 

4  of  his  duties  shall  be  punished  by  a  fine  of  not  more  than  one  hundred  \l^-  gj|'  ^  ^• 

5  dollars  or  by  imprisonment  in  jail  for  not  more  than  one  month,  and  §§^.  i-*5. 

6  shall  be  disqualified  from  holding  further  connection  with  said  office. 

1  Section  164.     In  registering  applications  for  employment  and  for  Preference  to 

2  employees  wanted,  preference  shall  be  given  to  residents  of  the  com-  igoo^ws,  §  5. 

3  mon wealth. 

190S,  485,  §  4.  1909,  514,  S§  5.  145.  2  0p.  A.G.  175. 

1  Section  165.     Each  superintendent  shall  make  to  the  commissioner  Reports. 

2  such  reports  of  applications  for  labor  or  employment  and  of  other  details  loos!  485]  §  5! 

3  of  the  work  of  his  office  as  the  commissioner  may  require.    The  com-  §§°6,'u5.' 


1919.  3.50, 
§§  69,  70. 


4  missioner  shall  cause  reports  showing  the  business  of  the  several  offices 

5  to  be  prepared  at  regular  intervals  and  to  be  exchanged  among  the 

6  said  offices,  and  shall  supply  them  to  the  newspapers  and  to  citizens 

7  upon  request;   and  the  several  superintendents  shall  post  such  reports 

8  in  a  conspicuous  place  in  their  offices  so  that  they  may  be  open  to  public 

9  inspection. 

1  Section  166.    There  shall  be  allowed  and  paid,  upon  the  approval  fh^lTpmsel"" 

2  of  the  commissioner,  for  salaries  and  for  contingent  expenses  in  con-  jjjjj'j'  *^°'  5  s. 

3  nection  with  the  establishment  and  maintenance  of  free  employment  ^y-o-'ig 

4  offices,  such  sum  as  the  general  court  may  annually  appropriate  therefor.  1909'.  514', 


1900 


LABOR  AND   INDUSTRIES. 


[Chap.  149. 


Bulletins  as  to 
demand  for 
employment, 
weekly  distri- 
bution to  city, 
etc..  clerks. 
190S,  306,  §  1. 
1909,  514, 
§5  8.  145. 
1919,  350, 
§§  69,  70. 


Section  167.     The  commissioner  may  furnish  weekly  to  the  clerks  1 

of  all  towns  in  the  commonwealth  printed  bulletins  showing  the  demand  2 

for  emplojTnentj  classified  by  occupations  to  such  extent  as  may  be  3 

practicable  and  indicating  the  town  where  the  employees  are  wanted.  4 

Such  information  shall  be  based  upon  the  applications  for  employees  5 

under  this  chapter.  G 


be"polt°d'°  Section  168.    Every  town  clerk  shall  post  the  lists  received  as  afore-  1 

flos'so'e  ^^^*^  '^  *^"^  °^  more  conspicuous  places  in  the  town.    A  town  clerk  who  2 

§§2,'3.  '  fails  to  comply  with  this  section  shall  be  punished  bv  a  fine  of  not  more  3 

1909,  514,  .  1           ,           1    n                                                                      t                         . 

§§9, 145.  than  ten  dollars.  4 


Commissioner, 
etc.,  may  re- 
quire attend- 
ance of  wit- 
nesses, etc. 
1S69,  Res.  102. 
P.  S.  31.  §  14. 
R.  L.  107,  §  2. 
1908,462,  §  1. 
1909,  371, 
S§  2,  10. 


statistics  of  labor  and  manufactures. 

Section  169.  For  the  purpose  of  compiling  statistics  as  required  by 
the  following  section,  the  commissioner  or  a  person  in  the  department 
designated  by  him  may  require  the  attendance  of  witnesses  and  the 
production  of  books  and  documents,  and  may  examine  witnesses  on 
oath;  and  such  witnesses  shall  be  examined  in  the  same  manner  and 
paid  the  same  fees  as  in  the  superior  court. 

1912,  560,  §  1.  1919,  350,  §  69. 


Statistics  of 
labor  and 
manufactures. 
1869,  Res.  102. 

1876,  17S. 

1877,  248,  5  1. 

1878,  264,  6  1. 

1880,  193,  §  1. 

1881,  293,  5  1. 
P.  S.  4,  §  7; 
31,  §  13. 

1882,  6,  §  1. 

1885,  369. 

1886,  174. 

1888,  23. 

1889,  124; 
440,  §  7. 

1890,  97. 
1894,  393,  §  7. 


Section  170.  The  commissioner  shall  make  an  annual  report  of  the  1 
acts  of  the  department  relative  to  statistics.  He  shall  prepare  annually  2 
for  distribution  as  public  documents  a  report  on  the  statistics  of  labor  3 
which  shall  embody  statistical  and  other  information  relating  especially  4 
to  labor  affairs  in  the  commonwealth,  and  a  report  on  the  statistics  of  5 
manufactures  to  be  gathered  as  pro^•ided  in  the  following  section.  The  6 
state  secretary  shall  print  for  the  use  of  the  department  and  other  pur-  7 
poses  such  numbers  of  these  reports  as  the  division  of  personnel  and  8 
standardization  may  designate.  The  commissioner  may  publish,  at  9 
such  intervals  as  he  deems  expedient,  bulletins  or  special  reports  relative  10 
to  industrial  or  economic  matters.  11 


1900,  225. 

R.  L.  9,  §  7:  107,  §  2. 

1908,  462,  §U,  2. 

1909,  371,  §§3,  10. 


1910,  83. 
1913.  358. 
1918,  189,  §§  1,  2; 
257,  §  9. 


1919.  5:  350,  §§69,  70. 

1920.  2. 

1931.  426,  §  248. 


Schedules  for 
collecting 
statistics. 
1886.  174.  §  1 
R.  L.  107.  §  c 
1909.  371, 
§§4.10. 
1919.  3.50, 
§§69,70. 
1931.  426, 
§249. 


Section  171.     The  commissioner  shall  prepare  a  schedule  for  the  1 

collection  of  such  data  as  may,  in  his  judgment,  be  desirable  for  the  2 

proper  presentation  of  statistics  of  manufactures  and  the  promotion  of  3 

the  industrial  welfare  of  the  commonwealth;    and  the  said  schedule,  4 

unless  modified  by  the  commissioner,  shall  embody  inquiries  as  to  —  5 

(1)  Name  of  person,  partnership  or  corporation.  6 

(2)  Kind  of  goods  manufactured  or  business  done.  7 

(3)  Number  of  partners  or  stockholders.  8 

(4)  Capital  invested.  9 

(5)  Principal  stock  or  raw  material  used,  and  total  value  thereof.  10 

(6)  Gross  quantity  and  value  of  articles  manufactured.  11 

(7)  Average  number  of  persons  employed,  distinguishing  as  to  sex,  12 
adults  and  children.  13 

(S)  Smallest  number  of  persons  employed  and  in  what  month.  14 

(9)  Largest  number  of  persons  employed  and  in  wliat  month.  15 

(10)  Total  wages,  not  including  salaries  of  managers,  paid  during  the  16 
year,  distinguishing  as  to  sex,  adults  and  children.  17 
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18  (11)  Proportion  that  the  Inisiness  of  the  year  bore  to  the  greatest 

19  capacity  for  production  of  the  establishment. 

20  (12)  Nuniher  of  weeks  in  operation  during  the  year,  part  time  being 

21  reduced  to  full  time. 

22  The  said  schedule  shall  be  sent  by  mail  annually,  on  or  before  Decem- 

23  ber  fifteenth,  to  the  owner,  operator  or  manager  of  every  manufactur- 

24  ing  establishment  in  the  commonwealth;    and  such  owner,  operator  or 

25  manager,  or  any  other  person  to  whom  the  schedule  is  sent,  shall  answer 
2()  the  inquiries  thereon  and  return  the  same  to  the  department,  properly 
27  certified  as  to  its  accuracy,  not  later  than  January  twentieth  following, 
2S  but  the  commissioner  may  extend  the  time.     The  commissioner  may 

29  suspend  the  operation  of  this  section,  in  years  when  the  United  States 

30  takes  a  census  of  manufactures  in  Massachusetts,  to  such  degree  as  may 

31  be  necessary  in  order  to  facilitate  co-operation  between  said  department 

32  and  the  federal  census  authorities  in  the  collection  and  compilation  of 

33  the  statistics  of  Massachusetts  manufactures  in  such  census  years,  and 

34  the  avoidance  of  needless  duplication  of  labor  and  expense. 

1  Section  172.     Information  so  collected  shall   not  be  used  by  the  information 

2  department,  either  by  publication  or  in  any  other  manner,  so  as  to  dis-  to belo pu°b- 

3  close  the  private  affairs  of  any  person,  and  the  department  shall  hold  disdose"'" 

4  all  such  information  to  be  strictly  confidential.     Any  officer,  agent  or  Penahv"^"'^'' 

5  employee  of  said  department  who  violates  this  provision  shall  be  pun-  J^^se.  174,  §  4. 

6  ished  by  a  fine  of  not  more  than  five  hundred  dollars  or  by  imprison-  1909.371; 

7  nient  for  not  more  than  one  year;   but  this  section  shall  not  be  construed  1919. 350,  §  69. 

8  as  prohibiting  said  department  from  tabulating  and  publishing  such 

9  information  relative  to  manufacturing  corporations  as  may  be  required 
10  by  law  to  be  filed  with  other  state  departments. 

1  Section  173.     The  commissioner,   having  first  obtained   authority  Distribution 

2  from  the  governor  and  council,  may  destroy  or  sell  all  such  records,  plpeJl"' "'"^ 

3  papers  and  schedules  accumulated  in  the  department  as  in  his  judgment  r**l!  107, 5  4. 

4  are  of  no  value. 

1909,  371,  §§  9,  10.  1919,  350,  §§  69,  70.  1931,  426,  §  250. 

commission  on  foreign  .\xd  •  do.mestic  commerce. 
1      Section  174.    [Repealed,  1929,  357,  §  2.] 


MISCELLANEOUS   PROVISIONS. 

1  Section  175.     Manufacturers  and  others  employing  workmen  may,  UseofbeUs, 

2  for  the  purpose  of  giving  notice  to  them,  ring  bells  and  use  whistles  isss,  84. 

3  and  gongs  of  such  size  and  weight  and  in  such  manner  and  at  such  fgog,  lu',  ^  ^' 

4  hours  as  the  aldermen  or  selectmen  may  designate  in  writing.  5§33, 145. 

133  Mass.  289.  136  .Mass.  239. 

1  Section  176.     If,   in  an  emergency,  special  police  officers  are  ap-  Emergency 

2  pointed,  under  the  name  of  police  officers  or  any  other  name,  to  act  as  ilga^^'is.'^Ti 

3  police    officers    for   quelling    a    riot    or   disturbance    or    for    protecting  Jljoggy^' ^  i^- 

4  property,  no  non-resident  of  the  commonwealth  shall  be  so  appointed  §5  34,145. 

5  unless  he  is  a  regular  employee  of  the  person  whose  property  he  is  so 

6  appointed  to  protect. 
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Assistance  of 
police  ofEcers 
to  protect 
property. 
Penalty. 
1892,  413,  §  2. 
R.  L.  108,  §  12. 
1909,  514, 
65  35,145. 


Section  177.     A  person  may,  if  his  property  is  in  danger,  call  upon  1 

the  regular  police  authorities  in  the  commonwealth  for  assistance  in  2 

its  protection,  and  this  and  the  preceding  section  shall  not  limit  or  3 

diminish  such  right;    but  no  person  shall  request  or  authorize  any  4 

person  or  body  of  persons  not  residents  of  the  commonwealth,  except  5 

regular  employees,  to  assist  such  person  with  arms  in  the  defence  of  6 

his  property,  and  no  such  request  or  authority  shall  justify  an  assault  7 

or  attack  with  arms  by  a  non-resident.     Whoever,  being  an  employer  8 

of  labor,  requests  or  authorizes  assistance  in  violation  of  this  section,  9 

and  whoever  renders  such  assistance  with  arms,  shall  be  severally  liable  10 

in  damages  to  each  person  injured  in  person  or  property  thereby.  11 


Contracts  by 
employers 
exempting 
themselves 
from  liability 
for  certain 
injuries  to 
employees 
forbidden. 


Section  177A.     No  person  shall,  by  a  special  contract  with  his  em-  1 

ployees,  exempt  himself  from  liability  which  he  may  be  under  to  them  2 

for  injuries  suffered  by  them  in  their  employment  and  resulting  from  the  3 

negligence  of  the  employer  or  of  a  person  in  his  employ.  4 

1922.  215. 
[Penalty,  §  180.] 


Voting  of 
emplovees. 
1887,  272,  § 
1890,  423, 
§§  143,  144. 

1893,  417, 
§5  7,336. 

1894,  508, 
§§4.78. 
1898.  548, 
§§5,  409. 


Section  178.  No  owner,  superintendent  or  overseer  in  any  manu- 
facturing, mechanical  or  mercantile  establishment  shall  employ  or 
permit  to  be  employed  therein  any  person  entitled  to  vote  at  an  elec- 
tion, during  the  period  of  two  hours  after  the  opening  of  the  polls  in  the 
\oting  precinct,  ward  or  town  in  which  such  person  is  entitled  to  vote, 
if  he  shall  make  application  for  leave  of  absence  during  such  period. 


R.  L.  11,  §§35,413. 
1902,  384. 


1904,  334. 

1907,  560,  §§  5,  447,  456. 

[Penalty,  §  180.) 


1909,  514,  §  45. 
1913,835,  §§  5,  488,  503. 


f9°i4,°2*63?§T.''      Section  179.     The  department  may  require  employers  to  post  in  con-     1 

1919, 350,  §  69.  spicuous  positious  in  any  place  of  employment  such  placards,  posters  or    2 

signs  for  the  information  of  employees  as  it  may  issue.  3 


Preference  to 
citizens  in 
awarding  con- 
tracts for 
public  work. 
Penalty. 
1922,  517. 


Section  179A.     In  the  awarding  of  contracts  for  public  work  by  the  1 

commonwealth  or  by  a  county,  city  or  town  or  by  persons  contracting  2 

therewith  to  do  such  work,  preference  shall  be  given  to  persons  who  are  3 

citizens  of  the  United  States  and  to  partnerships  all  of  whose  members  4 

are  such  citizens.    Any  person-  who  knowingly  and  wilfully  violates  5 

this  section  shall  be  punished  by  a  fine  of  not  more  than  two  hundred  6 

dollars.     Nothing  in  this  section  shall  require  the  acceptance  of  a  higher  7 

bid  in  preference  to  a  lower  bid.  8 


S'naUy.  Section  180.     Whocvcr   violates   a    provision    of   this    chapter   for     1 

189a  423,         which  no  specific  penalty  is  provided  shall  be  punished  by  a  fine  of  not    2 
1892,  410,  §  2.    more  than  one  hundred  dollars.  3 


1893,  417,  §  336. 

1894,  508,  §  78. 
1898,  548,  §  409. 
1900,  469. 


R.  L.  11,  §413;  106, 
§§  13,  70. 

1906,  499,  §§  2,  3. 

1907,  560,  §§447,  456. 


1909,  514,  §§  20,  36,  45,  62,  63, 145. 

1911,  229,  §  3. 

1913,  359,  §  2;  779,  §§20, 

21;  813,  §  13;  835,  §  488. 
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CHAPTER    150. 

CONCILIATION  AND  ARBITRATION  OF  INDUSTRIAL  DISPUTES. 


Sect. 

1.  Duties  of  board  of  conciliation  and  arbi- 

tration. 

2.  Rules  of  procedure. 

3.  Conciliation. 

4.  Advertising  during  strikes. 

5.  Arbitration. 


Sect. 

6.  Application  for  arbitration. 

7.  Expert  assistants. 

8.  Witnesses. 

9.  Local  boards. 
10.  Report. 


1  Section  1.    The  board  of  conciliation  and  arbitration  of  the  depart-  °"^';f„f,„„. 

2  ment  of  labor  and  industries,  in  this  chapter  called  the  board,  shall  per-  ^'^"j^^Jj™;^"^ 

3  form  the  duties  required  by  this  chapter. 


1  Section  2.    The  department  of  labor  and  industries  shall  from  time  ^^^^°^^ 

2  to  time  establish  rules  of  procedure  for  the  board. 

1886,263,5  2.  R.  L.  106,  §  1.  1909,  514,  §  10.  1919,  350,  §5  71,  72. 

1  Section  .3.    The  mayor  of  a  city  or  the  selectmen  of  a  town,  having  ConcUmtion. 

2  knowledge  that  a  strike  or  lockout  is  seriously  threatened  or  has  actually  §§  4,'5. 

3  occurred  therein,  shall  at  once  give  notice  to  the  board.    Notice  may  be  fgoV  lit'. 

4  given  by  the  employer  or  by  the  employees  concerned  in  the  controversy,  \l^-  l\l[  |  \\, 

5  strike  or  lockout.    When  the  board  has  knowledge  that  a  strike  or  lock-  \l\*-  ||J'  |  ^j 

6  out,  which  involves  an  employer  and  his  present  or  former  employees,  239  Mass.  434. 

7  is  seriously  threatened  or  has  actually  occurred,  and  such  employer  at 

8  that  time  is  employing,  or  upon  the  occurrence  of  the  strike  or  lockout 

9  was  employing,  not  less  than  twenty-five  persons  in  the  same  general  line 

10  of  business  in  any  town  in  the  commonwealth,  the  board  shall,  as  soon  as 

11  may  be,  communicate  with  such  employer  and  employees  and  endeavor 

12  by  mediation  to  obtain  an  amicable  settlement,  or  endeavor  to  persuade 

13  them  to  submit  the  controversy  to  a  local  board  of  conciliation  and  arbi- 

14  tration  established  under  section  nine  or  to  the  board.    If  a  settlement 

15  is  not  agreed  upon  and  the  parties  refuse  to  submit  the  matter  in  dispute 

16  to  arbitration,  the  board  shall  investigate  the  cause  of  such  controversy 

17  and  ascertain  which  of  the  parties  thereto  is  mainly  responsible  or 

18  blameworthy  for  the  existence  or  continuance  of  the  same,  and  shall, 

19  unless  a  settlement  of  the  controversy  is  reached,  make  and  publish  a 

20  report  finding  such  cause  and  assigning  such  responsibility  or  blame. 

21  The  board  may  employ  agents  to  assist  in  said  investigation.    It  shall, 

22  upon  the  request  of  the  governor,  investigate  and  report  upon  a  con- 

23  troversy  if  in  his  opinion  it  seriously  aft'ects  or  threatens  seriously  to 

24  affect  the  public  welfare.    The  board  shall  have  the  same  powers  for 

25  the  foregoing  purpose  as  are  given  to  it  by  sections  five  to  eight,  inclu- 

26  sive.    The  board  shall  by  publication  or  otherwise  inform  emplo\ers  and 

27  employees  of  their  duty  to  give  notice  to  the  board  before  resorting  to 

28  a  strike  or  lockout  and  of  the  provisions  of  this  chapter  affecting  the 

29  rights  of  employers  and  employees  relative  to  industrial  disputes. 

1  Section  4.    The  provisions  of  sections  twenty-two  and  twenty-three  Advertismg 

2  of  chapter  one  hundred  and  forty-nine  relative  to  advertising  during  i912!m5. 
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1914,  347, 
§§  5,  6. 
1916,  89. 
1918,  251. 
216  Mass.  356. 
243  Mass.  554. 


strikes  shall  cease  to  be  operative  when  the  board  shall  determine  that  3 

the  business  of  the  employer,  in  respect  to  which  the  strike  or  other  4 

labor  trouble  occurred,  is  being  carried  on  in  the  normal  and  usual  man-  5 

ner  and  to  the  normal  and  usual  extent.    Upon  the  application  of  the  6 

employer,  this  question  shall  be  determined  by  said  board,  but  only  7 

after  a  full  hearing  at  which  all  persons  involved  shall  be  entitled  to  be  8 

heard  and  represented  by  counsel.    The  board  shall  give  at  least  three  9 

days'  notice  of  the  hearing  to  the  strikers  and  employees  by  publication  10 

in  at  least  three  daily  newspapers  published  in  the  commonwealth,  and  11 

by  mailing  a  copy  of  said  notice,  postage  prepaid,  to  the  employers  and  12 

to  the  accredited  representatives  of  the  strikers  or  workmen  interested,  13 

when  their  addresses  are  known;    and  in  every  case  the  board  shall  14 

make  every  reasonable  and  diligent  effort  to  give  notice  to  said  strikers  15 

or  interested  workmen.  16 


^gaffes™'  Section  5.    If  a  controversy  not  involving  questions  which  may  be     1 

1887, 269  §  2  *^^  subject  of  au  action  at  law  or  suit  in  equity  exists  between  a  person  2 
1904'  3°!'  1 1  6™P'oying  not  less  than  twenty-five  persons  in  the  same  general  line  of  3 
1909: 514:  §  12.  business  and  his  employees,  the  board  shall,  upon  application  as  pro-  4 
(1918)  15.  vided  in  the  following  section,  as  soon  as  practicable  visit  the  place  5 
where  the  controversy  exists  and  make  careful  inquiry  into  its  cause,  and  6 
may,  with  the  consent  of  the  governor,  conduct  such  inquiry  outside  the  7 
commonwealth.  The  board  shall  hear  all  persons  interested  who  come  8 
before  it,  advise  the  respective  parties  what  ought  to  be  done  or  sub-  9 
mitted  to  by  either  or  both  to  adjust  said  controversy,  and  make  a  10 
written  decision  thereof  which  shall  at  once  be  made  public,  shall  be  11 
open  to  public  inspection  and  shall  be  recorded  by  the  board.  A  short  12 
statement  thereof  may,  in  the  discretion  of  the  board,  be  published  in  13 
the  annual  report,  and  the  board  shall  cause  a  copy  thereof  to  be  filed  14 
with  the  clerk  of  the  town  in  which  said  business  is  carried  on.  Said  15 
decision  shall  for  six  months  be  binding  upon  the  parties  who  join  in  16 
said  application,  or  until  the  expiration  of  sixty  days  after  either  party  17 
has  given  notice  in  writing  to  the  other  party  and  to  the  board  of  his  18 
intention  not  to  be  bound  thereby.  Such  notice  may  be  given  to  said  19 
employees  by  posting  it  in  three  conspicuous  places  in  the  shop  or  20 
factory  where  they  work.  21 


Application 
arbitration. 

1886,  263,  5 

1887,  269,  § 
1890,  385,  § 
R.  L.  106,  § 
1904,  313,  § 
1909,  514,  § 


Section  6.  The  application  shall  be  signed  by  the  employer  or  by  a  1 
majority  of  his  employees  in  the  department  of  the  business  in  which  2 
the  controversy  exists,  or  by  their  duly  authorized  agent,  or  by  both  3 
parties,  and  if  signed  by  an  agent  claiming  to  represent  a  majority  of  4 
the  employees,  the  board  shall  satisfy  itself  that  he  is  duly  authorized  5 
so  to  do;  but  the  names  of  the  employees  giving  the  authority  shall  be  6 
kept  secret.  The  application  shall  contain  a  concise  statement  of  the  7 
existing  controversy  and  a  promise  to  continue  in  business  or  at  work  8 
without  any  lockout  or  strike  until  the  decision  of  the  board,  if  made  9 
within  three  weeks  after  the  date  of  filing  the  application.  The  board  10 
shall  forthwith,  after  such  filing,  cause  public  notice  to  be  given  of  the  11 
time  and  place  for  a  hearing  on  the  application,  unless  both  parties  join  12 
in  the  application  and  present  therewith  a  written  request  that  no  public  13 
notice  be  given.  If  such  request  is  made,  notice  of  the  hearings  shall  be  14 
given  to  the  parties  in  such  manner  as  the  board  may  order,  and  the  15 
board  may  give  public  notice  thereof,  notwithstanding  such  request.  16 
If  the  petitioner  or  petitioners  fail  to  perform  the  promise  made  in  the  17 
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IS  application,  the  board  shall  proceed  no  further  thereon  without  the 
19  written  consent  of  the  adverse  party. 

1  Section  7.    In  all  controversies  in  which  application  is  made  under  Expert 

2  the  preceding  section,  each  party  may,  in  writing,  nominate  fit  persons  isoo.ssl,'  { i. 
.3  to  act  in  the  case  as  expert  assistants  to  the  board,  and  the  board  may  J^l  loo.  I  s. 

4  appoint  one  from  among  the  persons  so  nominated  by  each  party.    Said  |U;j^;  l\l  \  \-^_ 

5  experts  shall  be  skilled  in  and  conversant  with  the  business  or  trade  con-  {»!»•  35o,  5  72. 

6  cerning  which  the  controversy  exists;  they  shall  be  sworn  by  a  member 

7  of  the  board  to  the  faithful  performance  of  their  official  duties,  and  a 
S  record  of  their  oath  shall  be  made  in  the  case.    Said  ex-perts  shall,  if 

9  required,  attend  the  sessions  of  the  board,  and  under  its  direction  shall 

10  obtain   and    report    information   concerning   the   wages   paid   and    the 

11  methods  and  grades  of  work  prevailing  in  establishments  within  the 

12  commonwealth  similar  to  that  in  which  the  controversy  exists,  and  they 

13  may  submit  to  the  board  at  any  time  before  a  final  decision  any  facts, 

14  advice,  arguments  or  suggestions  which  they  may  consider  applicable 

15  to  the  case.    No  decision  of  said  board  shall  be  announced  in  a  case  in 

16  which  said  experts  have  acted  without  notice  to  them  of  a  time  and  place 

17  for  a  final  conference  on  the  matters  included  in  the  proposed  decision. 

18  Such  ex-perts  shall  receive  from  the  commonwealth  a  sum  not  exceeding 

19  ten  dollars  each  for  every  day  of  actual  service  and  their  necessary  travel- 

20  ing  expenses.     The  board  may  appoint  such  additional  experts  as  it 

21  considers  necessary,  who  shall  be  qualified  in  like  manner  and,  under  the 

22  direction  of  the  board,  shall  perform  like  duties  and  be  paid  the  same 

23  fees  as  the  experts  who  are  nominated  by  the  parties. 

1  Section  8.     In  all  investigations,  and  inquiries  or  proceedings  con-  ]^^«™|||'- 

2  ducted  by  the  board,  any  member  thereof  may  summon  witnesses,  may  hs.'s.  _' 

3  administer  oaths,  take  testimony,  and  require  the  production  of  books  r.  l'.  loe,  5  6^ 

4  and  documents.    Each  witness  shall  certify  in  WTiting  the  amount  of  his  }|!?^;  ||t:  ^  '^■ 

5  travel  and  attendance,  and  the  amount  due  to  him  shall  be  paid  forth-  "!«■  ^so.  §  72. 
G  with  by  the  board. 

1  Section  9.    The  parties  to  any  controversy  described  in  section  five  Local  boards^ 

2  may  submit  it  in  writing  to  a  local  board  of  conciliation  and  arbitration,  issy!  ~2m',  §  4'. 

3  which  may  be  composed  either  of  three  members  mutually  agreed  upon,  loW,  su.'  §  16. 

4  or  of  a  member  chosen  by  the  employer,  a  member  chosen  Ijy  the  em-  '^'*'  ®*''  *  ^ 

5  ployees  or  their  authorized  representative,  and  a  third,  who  shall  be 

6  chairman,  chosen  by  the  other  two.    Such  local  board  shall  have  and 

7  exercise,  relative  to  matters  referred  to  it,  all  the  powers  of  the  state 

8  board,  and  its  decision  shall  have  such  binding  effect  as  may  be  agreed 

9  upon  in  the  written  submission.    Such  local  board  shall  have  exclusive 

10  jurisdiction  of  the  controversy  submitted  to  it,  but  it  may  ask  the  advice 

11  and  assistance  of  the  state  board.     The  decision  of  such  local  board 

12  shall  be  rendered  within  ten  days  after  the  close  of  any  hearing  held  by 

13  it,  and  shall  forthwith  be  filed  with  the  clerk  of  the  city  or  town  where 

14  the  controversy  arose,  and  a  copy  thereof  shall  be  forwarded  by  said 

15  clerk  to  the  state  board.    Each  of  such  arbitrators  shall  be  entitled  to 

16  receive  from  the  treasury  of  the  city  or  town  where  the  controversy 

17  arose,  with  the  approval  in  writing  of  the  mayor  of  the  city  or  the  select- 

18  men  of  the  town,  the  sum  of  three  dollars  for  each  day  of  actual  service, 

19  not  exceeding  ten  dollars  for  any  one  arbitration. 
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f8MT263, 5  5.        Section  10.    The  commissioner  of  labor  and  industries  shall  make  an  1 

fgoQ  514'  §  16  annual  report  of  the  acts  of  the  board  in  performing  the  duties  required  2 

1918;  257,' §476:  by  this  chapter.  3 

1919,  5;  350,  §5  8,  72.  1920,2. 


CHAPTER     151 

THE   MINIMUM   WAGE. 


Sect. 

1.  Certain  duties  of  the  board  of  concilia- 

tion and  arbitration  relative  to  wages 
paid  to  females. 

2.  Wage  boards. 

3.  Duties  of  wage  boards. 

4.  Review  of  report  of  wage  boards.    Ap- 

peal to  court.     Publication  of  find- 
ings, etc. 

5.  Powers  as  to  rates  of  wages. 

6.  Special  license. 


7.  Wages  of  minors. 


Sect. 

8.  Register  of  women  and  minors. 

9.  Certain  statistics  to  be  furnished  to  the 

commission. 

10.  Penalty  for  discrimination. 

11.  Names  of  certain  employers  to  be  pub- 

lished. 
Penalty  for  refusal  to  publish  findings. 
No  liability  for  publication  except  for 

wilful  misrepresentation. 
Posting  notices. 
Annual  report. 


12. 
13. 


Certain  duties 
of  the  board 
of  conciliation 
and  arbitration 
relative  to 
wages  paid  to 
females. 
1912,  706,  S  3, 
1919.  .350,  §  72. 
231  Mass.  99. 


Section  1.  The  board  of  conciliation  and  arbitration  of  the  depart- 
ment of  labor  and  industries  in  performing  the  duties  required  by  this 
chapter  shall  be  known  as  the  minimum  wage  commission,  in  this  chap- 
ter called  the  commission.  It  shall  investigate  the  wages  paid  to  female 
employees  in  any  occupation  if  it  has  reason  to  believe  that  the  wages 
paid  to  a  substantial  number  of  such  employees  are  inadequate  to  supply 
the  necessary  cost  of  living  and  to  maintain  the  worker  in  health. 


Wage  boards. 
1912,  706,  S  4. 
1914,368.  §  1. 

1919,  72; 
350,  §  71. 

1920,  48. 

4  Op.  A.  G. 
447,  494. 


Section  2.  If  after  such  investigation  the  commission  is  of  the  opin-  1 
ion  that  in  the  occupation  in  question  the  wages  paid  to  a  substantial  2 
number  of  female  employees  are  inadequate  to  supply  the  necessary  cost  3 
of  living  and  to  maintain  the  worker  in  health,  it  shall  establish  a  wage  4 
board  consisting  of  an  equal  number  of  representatives  of  employers  in  5 
the  occupation  in  question,  and  of  persons  to  represent  the  female  em-  6 
ployees  in  said  occupation,  and  of  one  or  more  disinterested  persons  7 
appointed  by  it  to  represent  the  public;  but  the  representatives  of  the  8 
public  shall  not  exceed  one  half  of  the  number  of  representatives  of  either  9 
of  the  other  parties.  The  commission  shall  give  notice  to  employers  and  10 
employees  in  said  occupation  by  publication  or  otherwise  of  its  deter-  11 
mination  to  establish  a  wage  board  and  of  the  number  of  representatives  12 
of  employers  and  of  employees  to  be  chosen  therefor,  and  shall  request  13 
that  said  employers  and  employees,  respectively,  nominate  such  repre-  14 
sentatives  by  furnishing  names  to  it.  15 

The  representatives  of  employers  and  employees  shall  be  selected  by  IG 
the  commission  from  names  furnished  by  the  employers  and  by  the  em-  17 
ployees,  respectively;  provided,  that  the  same  are  furnished  within  ten  18 
days  after  such  request;  and  provided,  further,  that  at  least  twice  as  19 
many  names,  respectively,  are  furnished  as  are  required.  If  less  than  20 
this  number  of  names  are  furnished  for  representatives,  either  of  em-  21 
ployers  or  of  employees,  at  least  one  half  the  names  so  furnished  shall  be  22 
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23  selected,  and  the  remaining  places  necessary  may  be  filled  by  the  com- 

24  mission  by  appointments  made  directly  from  employers,  including  officers 

25  of  corporations,  associations  and  partnerships,  or  from  employees  in  the 

26  occupation,  as  the  case  may  be.     The  commission  shall  designate  as 

27  chairman  one  of  the  representatives  of  the  public,  and  .shall  make  rules 

28  and  regulations  governing  the  selection  of  members  and  the  modes  of 

29  procedure  of  the  wage  boards,  and  shall  exercise  exclusive  jurisdiction 

30  over  all  questions  arising  with  reference  to  the  validity  of  the  procedure 

31  and  of  the  determinations  of  the  wage  boards.    The  members  of  wage 

32  boards  shall  be  compensated  at  the  same  rate  as  jurors,  and  they  shall 

33  be  allowed  the  necessary  tra\-eling  and  clerical  expenses  incurred  in  the 

34  performance  of  their  duties,  these  pajTnents  to  be  made  from  the  appro- 

35  priation  for  the  expenses  of  the  commission.    The  commission  may  fill 

36  vacancies  arising  in  a  duly  constituted  wage  board  by  appointing  a  suflS- 

37  cient  number  of  suitable  persons  to  complete  the  representation  of  the 

38  employers,  employees  or  public,  as  the  case  may  be. 

1  Section  3.     The  commission  may  transmit  to  each  wage  board  all  ^"ge''bo°irds. 

2  pertinent  information  in  its  possession  relative  to  the  wages  paid  in  the  }^i2,  m,  §  5. 

3  occupation  in  question.    Each  wage  board  shall  take  into  consideration  4  0p'.  a.  g. 

4  the  needs  of  the  employees,  the  financial  condition  of  the  occupation 

5  and  the  probable  effect  thereon  of  any  increase  in  the  minimum  wages 

6  paid,  and  shall  endeavor  to  determine  the  minimum  wage,  whether  by 

7  time  rate  or  piece  rate,  suitable  for  a  female  employee  of  ordinary  ability 

8  in  the  occupation  in  question,  or  for  any  or  all  of  the  branches  thereof, 

9  and  also  suitable  minimum  wages  for  learners  and  apprentices  and  for 

10  minors  under  eighteen.     When  a  majority  of  the  members  of  a  wage 

11  board  shall  agree  upon  minimum  wage  determination,  they  shall  report 

12  such  determination  to  the  commission,  together  with  the  reasons  therefor 

13  and  the  facts  relating  thereto. 

1  Section  4.     Upon  receipt  of  a  report  from  a  wage  board,  the  com-  Review  of 

2  mission  shall  review  the  same,  and  may  approve  or  disapprove  any  or  wage  boards. 

3  all  of  the  determinations  recommended,  or  may  recommit  the  subject  to  roun"  '° 

4  the  same  wage  board  or  to  a  new  one.    If  the  commission  approves  any  gndin'J^'et'c"' 

5  or  all  of  the  determinations  of  the  wage  board  it  shall,  after  not  less  than  }^J^'  ^oe,  §  6. 

6  fourteen  days'  notice  to  employers  paying  a  wage  less  than  the  mini-  'j^'^^^^q-  ^  ^■ 

7  mum  wage  approved,  give  a  public  hearing  to  such  employers,  and  if,  (i9i9)  6. 

8  after  such  public  hearing,   the  commission  finally  approves  the  de- 

9  termination,  it  shall  enter  a  decree  of  its  findings  and  note  thereon  the 

10  names  of  employers,  so  far  as  they  may  be  known  to  it,  who  fail  or  refuse 

11  to  accept  such  minimum  wage  and  agree  to  abide  by  it.    The  commis- 

12  sion  shall  thereafter  publish  at  such  times  and  in  such  manner  as  it  may 

13  deem  advisable  a  summary  of  its  findings  and  of  its  recommendations. 

14  It  shall  also  at  such  times  and  in  such  manner  as  it  shall  deem  advisable 

15  publish  the  facts,  as  it  may  find  them  to  be,  as  to  the  acceptance  of  its 

16  recommendations  by  the  employers  engaged  in  the  industry  to  which  any 

17  of  its  recommendations  relate,  and  may  publish  the  names  of  employers 

18  whom  it  finds  to  be  following  or  refusing  to  follow  such  recommenda- 

19  tions.    An  employer  who  files  a  declaration  under  oath  in  the  supreme 

20  judicial  or  superior  court  to  the  effect  that  compliance  with  the  recom- 

21  mendation  of  the  commission  would  render  it  impossible  for  him  to  con- 

22  duct  his  business  at  a  reasonable  profit  shall  be  entitled  to  a  review  of 

23  said  recommendation  by  the  court  under  the  rules  of  equity  procedure. 
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The  burden  of  proving  the  averments  of  said  declaration  shall  be  upon  24 
the  complainant.  If,  after  such  review,  the  court  finds  the  averments  of  25 
the  declaration  to  be  sustained,  it  may  issue  an  order  restraining  the  com-  26 
mission  from  publishing  the  name  of  the  complainant  as  one  who  refuses  27 
to  comply  with  its  recommendations.  But  such  review,  or  any  order  28 
issued  by  the  court  thereupon,  shall  not  be  an  adjudication  affecting  the  29 
commission  as  to  any  employer  other  than  the  complainant,  and  shall  in  30 
no  way  affect  its  right  to  publish  the  names  of  those  employers  who  31 
comply  with  its  recommendations.  The  type  in  which  the  employers'  32 
names  shall  be  printed  shall  not  be  smaller  than  that  in  which  the  news  33 
matter  of  the  newspaper  is  printed.  The  publication  shall  be  attested  34 
by  the  signatures  of  at  least  a  majority  of  the  commission.  35 


Powers  as  to 
rates  of  wages. 
1912,  706,  §  8. 
1920,  387, 


Section  5.     Whenever  a  minimum  wage  rate  has  been  established  1 

in  any  occupation,  the  commission  may,  upon  petition  of  either  em-  2 

ployers  or  employees,  or  if  in  its  opinion  such  action  is  necessary  to  meet  3 

changes  in  the  cost  of  living  may  without  such  petition,  reconvene  the  4 

wage  board  or  establish  a  new  one,  and  any  recommendation  made  by  5 

such  wage  board  shall  be  dealt  with  in  the  same  manner  as  the  original  6 

recommendation  of  a  wage  board,  7 


I9i2!*706?r9'.'       Section  6.     For  any  occupation  in  which  a  minimimi  time  rate  only 

o  ^^a^g'  ^  ''^'  ^^^  been  established,  the  commission  may  issue  to  any  woman  physically 

(1918)  7.  defective  a  special  license  authorizing  the  emploxinent  of  the  licensee  for 

a  wage  less  than  the  legal  minimmn  wage;   provided,  that  it  is  not  less 

than  the  special  minimum  wage  fixed  for  that  person. 


mmorl"'  SECTION  7.    The  commission  may  at  any  time  inquire  into  the  wages 

1912, 706,  §  10.  paid  to  minors  in  any  occupation  in  which  the  majority  of  employees  are 
minors,  and  may,  after  giving  public  hearings,  determine  minimum  wages 
suitable  therefor.  When  the  commission  has  made  such  a  determination, 
it  may  proceed  in  the  same  manner  as  if  the  determination  had  been 
recommended  to  it  by  a  wage  board. 


Register  of 
women  and 
minors. 

1912,  706, 

1913,  330 

1914,  368,  §  4. 
1919,  76;  350, 
§72. 


§11. 


Section  8.  Every  employer  of  women  and  minors  shall  keep  a  reg-  1 
ister  of  the  names,  addresses  and  occupations  of  all  women  and  minors  2 
employed  by  him,  together  with  a  record  of  the  amount  paid  each  week  3 
to  each  woman  and  minor,  and  if  the  commission  shall  so  require,  shall  4 
also  keep  for  a  specified  period,  not  exceeding  six  months,  a  record  of  the  5 
hours  worked  by  such  employees,  and  shall,  on  request  of  the  commis-  6 
sion  or  of  the  department  of  labor  and  industries,  permit  the  commission  7 
or  any  of  its  members  or  agents,  or  the  department  or  any  duly  accredited  8 
agent  thereof,  to  inspect  the  said  register  and  to  examine  such  parts  of  9 
the  books  and  records  of  employers  as  relate  to  the  wages  paid  to  women  10 
and  minors,  and  the  hours  worked  by  such  employees.  Any  employer  11 
failing  to  keep  a  register  or  records  as  herein  provided,  or  refusing  to  12 
permit  their  inspection  or  examination,  shall  be  punished  by  a  fine  of  not  13 
less  than  five  nor  more  than  fifty  dollars.  The  commission  may  also  sub-  14 
poena  witnesses,  administer  oaths  and  take  testimony,  and  require  the  15 
production  of  books  and  documents.  Such  witnesses  shall  be  summoned  16 
in  the  same  manner  and  be  paid  by  the  commonwealth  the  same  fees  17 
as  witnesses  before  the  superior  court.  18 
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1  Section  9.     Upon  request  of  tlie  commission,  the  department  of  labor  Certain  sta- 

2  and  industries  shall  cause  to  be  gathered  such  statistics  and  other  data  furnbhcd  to 
.3  as  the  commission  may  require,  and  the  cost  thereof  shall  be  paid  out  of  siSfn™""'""" 

4  the  appropriation  made  for  the  expenses  of  the  commission  in  reference  to  j^Jg;  11^'  |  If 

5  the  minimum  wage. 

1  Section  10.    No  employer  shall  discharge  or  in  any  other  manner  Penait>:  (or 

2  discriminate  against  any  employee  because  such  employee  has  testified,  itTiX'TOs* sTs. 

3  or  is  about  to  testify,  or  has  served  or  is  about  to  serve  upon  a  wage  \l\l]  f^ll  5 1: 

4  board,  or  is  or  has  been  active  in  the  formation  tiiereof,  or  has  given  or 

0  is  about  to  give  information  concerning  the  conditions  of  such  employee's 

6  employment,  or  because  the  employer  believes  that  the  employee  may 

7  testify,  or  may  serve  upon  a  wage  board,  or  may  give  information  con- 

8  cerning  the  conditions  of  the  employee's  employment,  in  any  investiga- 

9  tion  or  proceeding  relative  to  the  enforcement  of  this  chapter.    Whoever 

10  violates  this  section  shall  be  punished  by  a  fine  of  not  less  tlian  two  hun- 

11  dred  nor  more  than  one  thousand  dollars. 

1  Section  11.     The  commission  shall   from  time  to  time  determine  Names  of 

2  whether  employers  in  each  occupation  investigated  are  obeying  its  de-  pioy'l'r"  tS'be 

3  crees,  and  shall  publish,  in  the  manner  provided  in  section  four,  the  name  ?9l'2.''706, 5 14 

4  of  any  employer  whom  it  finds  to  be  violating  any  such  decree.  ^^^  ^'""^^  ^^ 

1  Section  12.     Any  newspaper  refusing  or  neglecting  to  publish  the  Penalty  for 

2  findings,  decrees  or  notices  of  the  commission  at  its  regular  rates  for  the  puwish  Ld- 

3  space  taken  shall  be  punished  bv  a  fine  of  not  less  than  one  hundred  '"/12  706  §  lo. 

4  dollars.  231  Mass.  90 

1  Section  13.     No  member  of  the   commission,   and   no   newspaper  No  liability 

2  publisher,  proprietor,  editor  or  employee  thereof,  shall  be  liable  to  an  excllrt  for"""" 

3  action  for  damages  for  publishing  the  name  of  any  employer  as  pro-  r^reieTa'tion. 

4  vided  for  in  this  chapter,  unless  such  publication  contains  some  wilful  23i'm™s:  99.^' 

5  misrepresentation. 

1  Section  14.    The  commission  may  require  employers  in  any  occupa-  Posting 

2  tion  to  post  notices  of  its  hearings  or  of  nominations  for  wage  boards,  or  igisres. 

3  of  decrees  that  apply  to  their  employees,  in  such  reasonable  way  and  alof'/ei^ "' 

4  for  such  length  of  time  as  it  may  direct.    Whoever  refuses  or  fails  to  post 

5  such  notices  or  decrees,  when  so  required,  shall  be  punished  by  a  fine  of 

6  not  less  than  five  nor  more  than  fifty  dollars.    The  department  of  labor 

7  and  industries  shall  enforce  this  section. 

1  Section  15.     The  commissioner  of  labor  and  industries  shall  make  Annuaircport 

2  an  annual  report  of  the  acts  of  the  commission  in  performing  the  duties  ilno.  sso,' 

3  required  by  this  chapter. 
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CHAPTER    152. 

WORKMEN'S  COMPENSATION. 


Sect. 

1.  Definitions. 

2.  Powers  and  duties  of  department. 

3.  [Repealed.] 

4.  Annual  report. 

PROCEDURE. 

5.  Rules;  process,  witnesses. 

6.  Agreement  for  compensation. 

7.  Hearing  by  one  member. 

8.  Investigation  by  the  member. 

8A.  Petition  to  superior  court  in  case  of 
failure  to  claim  review  within  time 
limited. 

9.  Examination  by  impartial  physician. 

Pee,  report. 
9A.  Fees  for  certain  physicians  appearing 
before    department    in    behalf    of 
injured  employees. 

10.  Hearing  by  reviewing  board.     Pay- 

ment   by   insurers   of    certain    ex- 
penses of  reviews,  when. 

11.  Powers  of  superior  court. 

12.  Weekly  payments  may  be  changed. 

Certain  findings  that  incapacity  has 
ceased  not  final,  etc. 

13.  Amount  of  fees  of  attorneys,  physi- 

cians, etc. 

14.  Frivolous  proceedings.     Costs. 

15.  Legal  liability  for  injuries.     Election, 

etc. 
15A.  Payment  of  compensation  in  certain 
cases  in  anticipation  of  settlement 
of  controversy  as  to  which  of  two 
or  more  insurers  is  liable. 

16.  Decision    of    department.      Enforce- 

ment. 

17.  Decision    of    department,    etc.,    not 

suspended  by  appeal. 

18.  Independent  contractor,  etc. 

19.  Notice  of  injuries  to  be  given  to  de- 

partment. 

20.  Hospital   records   admissible   as  evi- 

dence.   Records  open  to  inspection 
of  department. 

21.  Notice  to  employees. 

22.  Same  subject. 

23.  Acceptance    of    payment,    etc.,    by 

employee   releases   employer   from 
liability,  etc. 

24.  Notice  by  employee  to  retain  rights 

at  common  law. 

25.  Payment  of  judgment  by  insured. 

PAYME>n'S. 

26.  Payments.     Presumption  of  employ- 

ment.    Extraterritoriality. 


Sect. 

27.  Wilful  misconduct  by  employee  bars 

compensation. 

28.  Wilful     misconduct     by     employer. 

Double  compensation. 

29.  Waiting  period. 

30.  Medical  ser\'ices,  etc. 

31.  Death  payments. 

32.  Dependents. 

33.  Funeral  expenses. 

34.  Total  incapacity. 

35.  Partial  incapacity. 

36.  Payments  for  certain  specific  injuries. 

37.  Method  of  payment  for  certain   in- 

juries. 

38.  Savings,  etc.,  not  to  be  deducted. 

39.  Payments  in  case  of  death. 

40.  Guardian,  etc.,  may  claim  rights. 

41.  Notice  and  claim. 

42.  Form  of  notice. 

43.  Service  of  notice. 

44.  Notice  not  invalid  for  inaccuracy,  etc. 

45.  Examination  by  insurer's  physician. 

46.  Waiver    of    rights    to    compensation 

regulated. 

47.  Payment  not  assignable. 

48.  Lump  sums  in  lieu  of  weekly  pay- 

ments. 

49.  Claim. 

50.  Interest  in  appealed  cases. 

51.  Compensation  of  young  employee. 

insurance  companies. 

52.  Insurance  companies. 

53.  Mutual  companies. 

54.  (Repealed.) 

55.  Approval  by  commissioner  of  insur- 

ance.    Effect  of  policy  issued  with- 
out such  approval. 

56.  Joint  and  several  policies. 

57.  Deposit  by  domestic  insurance  com- 

pany of  value  of  certain  outstand- 
ing claims. 

58.  Commissioner  to  compute  value. 

59.  Duties  of  state  treasurer  as  to  such 

deposits. 

60.  Appointment  of  receiver,  effect;  du- 

ties as  to  deposit. 
60A.  Review  by  supreme  judicial  court. 
60B.  Expenses  of  custody  of  deposit. 
60C.  Penalty  for  failure  to   comply   with 

order  of  commissioner  under  §  57. 
60D.  Additional  penalties  for  violations  of 

§  57,  etc.    Jurisdiction  of  supreme 

judicial  court. 

61.  Bond  of  foreign  company. 

62.  Foreign    companies    ceasing    to    do 

business. 
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Sect. 

63.  Information  by  insurance  rompanies 

on  request  of  the  department. 

64.  Rules  by  insurer. 

65.  Special  fund  for  certain  payments. 


MISCELLANEOUS    PROVISIONS. 

66.  Modification  of  liability. 

67.  Application  of  the  preceding  section. 

68.  Application  of  certain  other  laws. 


Sect. 

69.      Compensation  by  the  commonwealth, 

etc.      Definition   of   certain   terma 

in  §§  68-75. 
Procedure. 

Other  remedies  excluded. 
Waiver  of  rights  by  employee. 
Election  between  compensation  and 

pension. 
Application  of  §§  69-75. 
Agents  for  enforcing  §§  69-75. 


70. 
71. 


73. 


74. 
75. 


Section  1.     The  following  words  as  used  in  this  chapter  shall,  unless  oefinitiona. 
a  different  meaning  is  plainly  required  by  the  context  or  specifically  pre-  v,  §  2.    ' 
scribed,  have  the  following  meanings: 


4 

5 
6 
7 
8 
9 
10 


1913,  .168. 

1914.  708.  5  13. 


1931.  426,  §5  251.  252. 
238  Mass.  93. 


252  Mass.  426. 
258  .Mass.  470. 


(1)  "Average  weekly  wages",  the  earnings  of  the  injured  employee  215 Mass. 96. 
during  the  period  of  twelve  calendar  months  immediately  preceding  the  225  Mass!  349! 
date  of  injury,  divided  by  fifty-two;  but  if  the  injured  employee  lost  ilsMasI. 334! 
more  than  two  weeks'  time  during  such  period,  the  earnings  for  the  re-  ^f^  ^j^^-  ^^s- 
mainder  of  such  twelve  calendar  months  shall  be  divided  by  the  number  ^^^^^j^^^  ^ 
of  weeks  remaining  after  the  time  so  lost  has  been  deducted.  Where,  by  259  Mass.  376. 
reason  of  the  shortness  of  the  time  during  which  the  employee  has  been 

11  in  the  employment  of  his  employer  or  the  nature  or  terms  of  the  employ- 

12  ment,  it  is  impracticable  to  compute  the  average  weekly  wages,  as  above 

13  defined,  regard  may  be  had  to  the  average  weekly  amount  which,  during 

14  the  twelve  months  previous  to  the  injury,  was  being  earned  by  a  person 

15  in  the  same  grade  employed  at  the  same  work  by  the  same  employer, 

16  or,  if  there  is  no  person  so  employed,  by  a  person  in  the  same  grade  em- 

17  ployed  in  the  same  class  of  employment  and  in  the  same  district. 

18  (2)  "Department",  the  department  of  industrial  accidents. 

19  (3)  "Dependents",  members  of  the  employee's  family  or  next  of  kin  222  Mass.  401, 

20  who  were  wholly  or  partly  dependent  upon  the  earnings  of  the  employee  223' Mass.  378. 

21  for  support  at  the  time  of  the  injury. 

224  Mass.  86.  231  Mass.  261.  243  Mass.  528. 


225  Mass.  66. 

228  Mass.  555. 

229  Mass.  435. 


233  Mass.  287. 
236  Mass.  204. 


269  Mass.  267,  583. 

270  Mass.  309. 


22  (4)  "Employee",  every  person  in  the  service  of  another  under  any 

23  contract  of  hire,  express  or  implied,  oral  or  written,  except  masters  of  and 

24  seamen  on  vessels  engaged  in  interstate  or  foreign  commerce,  and  except 

25  one  whose  employment  is  not  in  the  usual  course  of  the  trade,  business, 

26  profession  or  occupation  of  his  employer.     Any  reference  to  an  employee 

27  who  has  been  injured  shall,  when  the  employee  is  dead,  also  include  his 

28  legal  representatives,  dependents  and  other  persons  to  whom  compensa- 

29  tion  may  be  payable. 

233  Mass.  570.  2,56  Mass.  466.  267  Mass.  319. 

244  Mass.  47.  260  Mass.  421.  268  Mass.  221,  491. 

2.52  Mass.  108.  265  .Mass.  116 


271  .Mass.  46. 


253  .Mass.  420. 


30  (5)  "Employer"    includes    the    legal    representative   of   a   deceased  ^32 Mass. 4S7. 

31  employer. 

32  (6)  "Insured"  or  "insured  person",  an  employer  who  has  provided  237  Mass.  i30. 

33  by  insurance  for  the  payment  to  his  employees  by  an  insurer  of  the 

34  compensation  provided  for  by  this  chapter. 

35  (7)  "Insurer",  any  insurance  company  authorized  so  to  do  which 

36  has  contracted  with  an  employer  to  pay  the  compensation  provided  for 

37  by  this  chapter. 
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1917,  297,  §  1. 


(8)  "Reviewing  board",  the  reviewing  board  designated  under  section  38 
three  of  chapter  twenty-four.  39 


Powers  and 
duties  of 
department. 
1913,  813,  §  4. 


Section  2.    The  department  shall  make  all  necessary  inspections  and  1 

investigations  relating  to  causes  of  injuries  for  which  compensation  may  2 

be  claimed,  and  for  this  purpose  any  member  or  employee  thereof  may  3 

at  any  time  enter  places  of  employment  when  being  used  for  business  4 

purposes.     It  shall  also  have  the  powers  and  duties  set  forth  in  this  5 

chapter.  6 


Annual  report. 
1914,  656,  I  1. 


Section  ,3.     [Repealed,  1921,  4G2,  §  8.] 

Section  4.    The  department  shall  make  an  annual  report. 

1918,  231,  §  1.  1921,  462,  §  7. 


Rules,  process, 
witnesses. 

1911.  751, 
III.  §3. 

1912.  571,  5  8. 

1913.  123:273. 
219  Mass.  58. 

228  Mass.  213. 

229  Mass.  433. 
233  Mass.  297. 
Op.  A.  G. 
(1917)  77. 


procedure. 

Section  5.     The  department  may  make  rules  consistent  with  this  1 

chapter  for  carrying  out  its  provisions.    Process  and  procedure  shall  be  2 

as  simple  and  summary  as  reasonably  may  be.    The  department  or  any  3 

member  thereof  may  subpoena  witnesses,  administer  oaths,  and  exam-  4 

ine  such  parts  of  the  books  and  records  of  the  parties  to  a  proceeding  as  5 

relate  to  questions  in  dispute.    Upon  the  ^\Titten  request  of  the  depart-  6 

ment  or  of  any  member  thereof,  together  with  interrogatories  and  cross-  7 

interrogatories,  if  any  there  be,  filed  with  the  clerk  of  the  superior  court  8 

for  any  county,  commissions  to  take  depositions  of  persons  or  witnesses  9 

residing  without  the  commonwealth,  or  in  foreign  countries,  or  letters  10 

rogatory  to  a  court  in  another  state  or  to  a  court  in  a  foreign  country,  11 

shall  forthwith  issue  from  the  said  superior  court,  as  in  cases  pending  12 

therein;  and  upon  the  return  of  the  said  depositions  or  answers  to  letters  13 

rogatory  the  same  shall  be  opened  by  the  clerk  of  the  court  issuing  the  14 

commissions  or  letters,  and  the  said  clerk  shall  endorse  thereon  the  date  15 

when  a  deposition  or  answer  to  letters  rogatory  was  received,  and  the  16 

same  shall  forthwith  be  delivered  to  the  department.    No  entry  fee  shall  17 

be  charged  in  such  cases.    The  fee  for  attending  as  a  witness  before  the  18 

department  shall  be  one  dollar  and  fifty  cents  a  day;  for  attending  before  19 

a  member  of  the  department,  fifty  cents  a  day;  in  both  cases,  five  cents  20 

a  mile  for  travel  out  and  home.     The  superior  court  may  enforce  by  21 

proper  proceedings  the  provisions  of  this  section  relating  to  the  attend-  22 

ance  and  testimony  of  witnesses  and  the  examination  of  books  and  23 

records.  24 


Agreement 
for  com- 
pensation. 

1911,  751, 
III.  §  4. 

1912,  .571,  §  9. 

230  Mass.  583. 

231  Mass.  469. 

233  Mass.  485. 

234  Mass.  5. 
250  Mass.  220. 


Section  6.  If  the  insurer  and  the  injured  employee  reach  an  agree- 
ment in  regard  to  compensation,  a  memorandum  thereof  shall  be  filed 
with  the  department,  and,  if  approved  by  it,  the  memorandum  shall  for 
all  purposes  be  enforceable  under  section  eleven.  Such  agreements  shall 
be  approved  by  said  department  only  when  the  terms  conform  to  this 
chapter. 

254  Mass.  359.  258  Mass.  205.  264  Mass.  7. 


Hearing  by 
one  member. 

1911,  731, 
III.  §  3. 

1912.  371,  §  10. 
1914,  708.  5  9. 
1917,  297,  §  2. 


Section  7.  If  the  insurer  and  the  injured  employee  fail  to  reach  an 
agreement  in  regard  to  compensation,  or  if  they  have  reached  such  an 
agreement,  which  has  been  signed  and  filed  in  accordance  with  this 
chapter,  and  compensation  has  been  paid  or  is  due  in  accordance  there- 


Chap.  152.]  workmen's  compensation.  1913 

5  with,  and  the  parties  thereto  then  disagree  as  to  the  continuance  of  any  218  Mass.  346. 

6  weekly  payments  under  such  agreement,  either  party  may  notify  the  231  .Mass!  469! 

7  department,  which  shall  thereupon  assign  the  case  for  hearing  by  a  246  .m^s!  513! 

8  member  thereof. 

250  Mass.  220.  254  Mass.  359.  258  Mass.  205. 

1  Section  S.     Such  member  shall  make  such  inquiries  and  investiga-  investigation 

2  tions  as  shall  be  deemed  necessary.    The  hearing  shall  be  held  in  the  town  ion, ^751!"  "' 

3  where  the  accident  occurred  or  in  such  other  place  as  the  department  Igyjn,  §  12. 

4  may  designate;   and  the  decision  of  the  member,  together  with  a  state-  ^i.^mI^s'. Iso. 

5  ment  of  the  evidence,  his  findings  of  fact,  rulings  of  law,  and  other  matters  |i6  ^{^^^-  si- 

6  pertinent  to  questions  arising  before  him,  shall  be  filed  with  the  depart-  222  Mass.  487. 

7  ment.    Unless  a  claim  for  review  is  filed  bv  either  party  within  seven  .55s.' 

,  ,         ,       .    .  I      ,1   I  i>  11  1     '  .•  1  232  Mass.  487. 

8  days,  the  decision  shall  be  enforceable  under  section  eleven.  235  Mass.  387. 

236  Mass.  588.  246  Mass.  513.  254  Mass.  359. 

240  Mass.  178.  250  Mass.  220.  258  Mass.  205. 

1  Section  8A.    A  party  who  has  by  accident,  mistake  or  through  other  Petition  to  su- 

2  reasonable  cause,  omitted  to  claim  a  review  from  a  decision  rendered  ?ase°o/Siiure" 

3  under  section  eight  within  the  time  limited  therein,  may,  within  two  tiew^wTthfn 

4  years  from  the  filing  of  such  decision  with  the  department,  petition  the  ig'^g/a'So*''^!. 

5  superior  court  for  the  county  in  which  the  injury  occurred,  or  for  the 

6  county  of  Suffolk,  for  leave  to  claim  such  review,  and  the  court  may 

7  grant  such  petition  and  permit  such  claim  to  be  filed  if  it  finds  that 

8  justice  and  equity  require  it,  notwithstanding  that  a  decree  has  previ- 

9  ously  been  rendered  on  such  decision  as  provided  in  section  eleven. 

1  Section  9.    The  department  or  any  member  thereof  may  appoint  a  Esamination 

2  duly  qualified  impartial  physician  to  examine  the  injured  employee  and  phySnan.'" 

3  to  report.    The  fee  for  this  service  shall  be  five  dollars  and  traveling  ex-  fgu^li^' 

4  penses,  but  the  department  may  allow  additional  reasonable  amounts  in  59i4^|os,  5  lo. 

5  extraordinary  cases,  and  the  insurer  shall  reimburse  the  department  for  },\l\^^^^  jgg 

6  the  amount  so  paid.    The  report  of  the  physician  shall  be  admissible  as  242  Mass.  408. 

7  evidence  in  any  proceeding  before  the  department  or  a  member  thereof;  25s  iiassl  205! 

8  provided,  that  the  employee  and  the  insurer  have  seasonably  been  fur-  ^^^ 

9  nished  with  copies  thereof. 


1  Section  9A.    Whenever  a  medical  question  is  in  dispute  in  any  case,  Fees  for 

2  and  an  impartial  physician  has  not,  prior  to  seven  days  before  the  date  physiSans 

3  assigned  for  each  hearing  thereon,  been  appointed  l)y  the  department  b?f''oTe"depart- 

4  or  a  member  thereof,  the  employee  may  engage  his  own  physician  to  b^ph"'/ of 

5  appear  and  testify  in  his  behalf  and,  if  the  decision  of  the  single  mem-  '"{.y'jfjj  ^'°' 
()  ber  or  of  the  department  is  in  favor  of  the  employee,  a  reasonable  fee  1929. 242. 

7  shall  be  allow'ed  by  the  member  or  by  the  department  for  such  physi- 

8  cian's  services  and  shall  be  added  to  the  amount  awarded  to  the  employee 

9  and  be  paid  by  the  insurer  under  the  provisions  of  this  chapter. 

1  Section  10.    If  a  claim  for  a  review  is  filed  under  section  eight,  the  Hearing  by 

2  review^ing  board  shall  hear  the  parties,  and  may  hear  evidence  in  regard  board!"'pay- 

3  to  pertinent  matters  and  may  revise  the  decision  in  whole  or  in  part,  or  -JlsSrers^ot 

4  may  refer  the  matter  back  to  the  member  for  further  findings  of  fact,  p^ng^'^oTre- 

5  and  shall  file  its  decision  with  the  records  of  the  proceedings  and  notify  jg^i'T^ys}"'"" 

6  the  parties.    If  a  claim  for  a  review  is  so  filed  by  the  insurer  in  any  case  ni.  §  lo.' 
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1912,  571,  §  13. 
1917,  297, 
§§1,6. 
1930,  208. 
219  Mass.  189. 

222  Mass.  98. 

223  Mass.  378. 
227  Mass.  269, 
456. 


and  the  board  by  its  decision  orders  the  insurer  to  make,  or  to  continue,  7 

payments  to  the  injured  employee,  the  cost  to  the  injured  employee  of  8 

such  review,  including  therein  reasonable  counsel  fees,  shall  be  deter-  9 

mined  by  the  board  and  shall  be  paid  by  the  insurer.    No  party  shall  as  10 

of  right  be  entitled  to  a  second  hearing  upon  questions  of  fact.  11 


242  Mass.  408. 
246  Mass.  513. 


250  Mass.  220. 
253  Mass.  52. 


258  Mass.  209. 
269  Mass.  102. 


Powers  of 
superior 
court. 
1911,751, 
HI,  §  11. 
1912,  571, 
§14. 

1917,  297, 
§S1,  7. 

215  Mass.  480, 
497. 

216  Mass.  51, 
586. 

217  Mass.  36. 
76. 

219  Mass,  430. 
222  Mass.  1, 
226  Mass.  143. 
228  Mass.  31. 

230  Mass.  583. 

231  Mass.  297, 
402. 

232  Mass.  487. 

233  Mass.  485. 
236  Mass.  407. 
238  Mass.  46, 
308,  412. 

242  Mass.  489. 
247  Mass.  570. 

250  Mass.  220. 

251  Mass.  .569. 
258  Mass.  205. 
269  Mass.  102. 


Section  11.  Any  party  in  interest  may  present  certified  copies  of  1 
an  order  or  decision  of  the  reviewing  board,  a  decision  of  a  member  from  2 
which  no  claim  for  review  has  been  filed  within  the  time  allowed  therefor,  3 
or  a  memorandum  of  agreement  approved  by  the  department,  and  all  4 
papers  in  connection  therewith,  to  the  superior  court  for  the  county  in  5 
which  the  injury  occurred  or  for  the  county  of  Suffolk,  whereupon  said  6 
court  shall  render  a  decree  in  accordance  therewith  and  notify  the  parties.  7 
Such  decree  shall  have  the  same  effect,  and  all  proceedings  in  relation  S 
thereto  shall  thereafter  be  the  same,  as  though  rendered  in  a  suit  duly  9 
heard  and  determined  by  said  court,  except  that  there  shall  be  no  appeal  10 
therefrom  upon  questions  of  fact  or  where  the  decree  is  based  upon  a  11 
decision  of  a  member  or  a  memorandum  of  agreement,  and  except  that  12 
there  shall  be  no  appeal  from  a  decree  based  upon  an  order  or  decision  1.3 
of  the  reviewing  board  which  has  not  been  presented  to  the  court  within  14 
ten  days  after  the  notice  of  the  filing  thereof  by  said  board.  Upon  the  15 
presentation  to  it  of  a  certified  copy  of  a  decision  ending,  diminishing  16 
or  increasing  a  weekly  payment  under  the  following  section,  the  court  17 
shall  revoke  or  modify  the  decree  to  conform  to  such  decision.  18 


Weekly  pay- 
ments may  be 
changed. 
Certain  find- 
ings that 
incapacity 
has  ceased  not 
final,  etc. 
1911,751, 
III,  §  12. 
1914.708,  §  11. 
1917,  297,  I  8. 
1929.  246. 
225  Mass.  349. 
235  Mass.  387. 
237  Mass.  460. 

249  Mass.  477. 

250  Mass.  220. 

251  Mass.  414. 
269  Mass.  102. 


Section  12.  Questions  as  to  a  weekly  payment  may  be  heard  and  1 
decided  by  the  reviewing  board  or  any  member  of  the  department,  and  2 
the  reviewing  board  or  such  member  may,  in  accordance  with  the  evidence  3 
and  subject  to  this  chapter,  issue  any  order  deemed  advisable.  If  the  4 
case  is  heard  and  decided  by  a  member,  his  decision  may  be  reviewed  5 
under  sections  eight  and  ten.  6 

When  in  any  case  before  the  board  there  appears  of  record  a  finding  7 
that  the  employee  is  entitled  to  compensation,  no  subsequent  finding  by  8 
the  board  or  by  a  member  thereof  discontinuing  compensation  on  the  9 
ground  that  the  employee's  incapacity  has  ceased  shall  be  considered  10 
final  as  a  matter  of  fact  or  res  judicata  as  a  matter  of  law,  and  such  em-  11 
ployee  or  his  dependents,  in  the  event  of  his  death,  may  have  further  12 
hearings  as  to  whether  his  incapacity  or  death  is  or  was  the  result  of  the  13 
injuries  for  which  he  received  compensation;  provided,  that  if  the  14 
board  shall  determine  that  the  petition  for  such  a  rehearing  is  without  15 
merit  and  frivolous,  the  employee  or  his  dependents  shall  not  thereafter  16 
be  entitled  to  file  any  subsequent  petition  therefor  except  for  cause  17 
shown  and  in  the  discretion  of  the  member  to  whom  such  subsequent  IS 
petition  may  be  referred,  and  that,  in  the  event  of  the  death  of  the  19 
employee,  such  a  petition  for  a  rehearing  shall  be  filed  within  three  20 
months  from  the  time  of  his  decease  and  within  one  year  from  the  date  21 
of  the  finding  terminating  his  compensation.  22 


Section  13.     Fees  of  attorneys  and  physicians  and  charges  of  hospitals 


Amount  of 
fees  of 

attorneys,         foj.  gerviccs  uudcr  this  chapter  shall  be  subject  to  the  appro\'al  of  the 

physicians,  etc.  tp      i        •  i  i         •    •  i  •      i 

iii^sW'         department.     If  the  insurer  and  any  physician  or  hospital,  or  the  em- 
i9i'4. 708,  §  12.  ployee  and  any  attorney,  fail  to  agree  as  to  the  amount  to  be  paid  for 


Chap.  152.]  workmen's  compensation.  1915 

5  such  services,  either  party  may  notify  the  department,  which  may  there-  1917.297, 59. 
fi  upon  assign  the  case  for  hearing  by  a  member  thereof.  The  member  22s  Mass!  142! 
7  shall  report  the  facts  to  the  department  for  decision,  and  the  decision  241  Mass'  525! 
S  shall  be  enforceable  under  section  eleven. 

249  .Mass.  477.  251  Mass.  569.  257  Mass.  267. 

1  Section  14.     If  the  reviewing  board,  any  member  of  the  department  Frivolous 

2  or  any  court  before  which  proceedings  under  this  chapter  are  brought  ('"sts 

.3  determines  that  such  proceedings  have  been  brought,  prosecuted  or  lii.  §  1 4 ' 

4  defended  without  reasonable  ground,  the  whole  cost  of  the  proceedings  oi-I'mIm'  Iso.' 

5  shall  be  assessed  upon  the  party  who  has  so  brought,  prosecuted  or  de-  I42  Mas|;  4^9; 

6  fended  them. 

252  Mass.  191.  258  Mass.  475. 

1  Section  15.     Where  the  injury  for  which  compensation  is  payable  Legal  lia- 

2  was  caused  under  circumstances  creating  a  legal  liability  in  some  person  injunes""^ 

3  other  than  the  insurerl  to  pay  damages  in  respect  thereof,  the  employee  19 n''?"!,*^'"' 

4  may  at  his  option  proceed  either  at  law  against  that  person  to  recover  !9V3f448. 

5  damages  or  against  the  insurer  for  compensation  under  this  chapter,  but  JjJ^m^^"^'  Ig^ 

6  not  against  both.     If  compensation  be  paid  under  this  chapter,  the  219  Mass.  420, 

7  insurer  may  enforce,  in  the  name  of  the  employee  or  in  its  own  name  and  222Mass. see. 

8  for  its  own  benefit,  the  liability  of  such  other  person;   and  in  case  the  229  Mass!  3.35! 

9  insurer  recovers  a  sum  greater  than  that  paid  by  it  to  the  emplo\-ee,  four  242  .Mass.  lie'. 

10  fifths  of  the  excess  shall  be  paid  to  the  employee;    but  the  insurer  shall  itsMass.  ses. 

11  not  make  any  settlement  by  agreement  with  such  other  person  without  o44Ma3s  195 

12  the  approval  of  the  industrial  accident  board.     An  emplovee  shall  not  3i7. 

.        ,     ,  ,  ,  .        I    ,  .  .  ,  ,  .  .  .  254  Mass.  359. 

Li  be  held  to  have  exercised  his  option  under  this  section  to  proceed  at  253  Mass.  eos. 

14  law  if,  at  any  time  prior  to  trial  of  an  action  at  law  brought  by  him  5.31. 

15  against  such  other  person,  he  shall,  after  notice  to  the  insurer,  di.scon-  272 Mass.' 448.' 

16  tinue  such  action,  provided  that  upon  payment  of  compensation  follow- 

17  ing  such  discontinuance  the  insurer  shall  not  have  lost  its  right  to  en- 

18  force  the  liability  of  such  other  person  as  hereinbefore  pro\ided. 

1  Section  15A.     If  one  or  more  claims  are  filed  for  an  injury  and  two  Payment  of 

2  or  more  insurers,  any  one  of  which  may  be  held  to  be  liable  to  pay  com-  Tnre'r'tain  '°° 

3  pensation  therefor,  agree  that  the  injured  employee  would  be  entitled  jJltionV""' 

4  to  receive  such  compensation  but  for  the  existence  of  a  controversy  as  coatr"er3y°a3 

5  to  which  of  said  insurers  is  liable  to  pav  the  same,  such  one  of  said  in-  '"  «hich  of 

I  1  1  I  •       1      two  or  more 

6  surers  as  they  may  mutually  agree  upon  or  as  may  be  selected  by  a  single  insurers  is 

7  member  of  the  board  shall  pay  to  the  injured  employee  the  compensation  1931, 143. 

8  aforesaid,  pending  a  final  decision  of  the  board  as  to  the  matter  in  con- 

9  troversy,  and  such  decision  shall  require  that  the  amount  of  compen- 

10  sation  so  paid  shall  be  deducted  from  the  award  if  made  against  another 

11  insurer  and  be  paid  by  said  other  insurer  to  the  insurer  agreed  upon  or 

12  selected  by  the  single  member  as  aforesaid. 

1  Section  10.     Questions  arising  unfler  this  chapter,  if  not  settled  by  Decision  of 

2  agreement  by  the  parties  interested  therein,  shall,  except  as  otherwise  Enforcement. 

3  provided  in  this  chapter,  be  determined  by  the  department.    The  de-  {n.^j^il'' 

4  cisions  of  the  department  shall  for  all  purposes  be  enforceable  under  23i"iS'  142'' 

5  section  eleven. 

1  Section  17.    Orders  or  decisions  of  the  reviewing  board  or  depart-  Decision  of 

rt  1  PI  •  ^  T  ^       •    •  e         department, 

2  ment,  decrees  of  the  superior  court  upon  such  orders,  decisions  01  a  etc..  not 

3  member  of  the  department  from  which  no  claim  for  review  has  l)een  by  appeal. 
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1915.  132. 
225  Mass.  30. 
230  Mass.  583. 


filed  within  the  time  allowed  therefor,  or  memoranda  of  agreements  4 

approved  by  the  department  shall   have   effect,   notwithstanding  an  5 

appeal,  until  it  is  otherwise  ordered  by  a  justice  of  the  supreme  judicial  6 

court,  who  may  in  any  county  suspend  or  modify  such  decree,  order  or  7 

decision,  during  the  pendency  of  the  appeal.  8 


Independent 
contractor, 
etc. 

1911,751, 
III,  §  17. 
218  Mass.  1. 

224  Mass.  571. 

225  Mass.  1. 

226  Mass.  1. 

228  Mass.  316. 

229  Mass.  193. 
573 

232'Mass.  456, 
458. 

233  Mass.  577. 

234  Mass.  330. 
242  Mass.  290. 
244  Mass.  195. 
248  Mass.  31. 
262  Mass.  133. 
270  Mass.  162. 


Section  IS.  If  an  insured  person  enters  into  a  contract,  wT-itten  or  1 
oral,  with  an  independent  contractor  to  do  such  person's  work,  or  if  2 
such  a  contractor  enters  into  a  contract  with  a  sub-contractor  to  do  all  3 
or  any  part  of  the  work  comprised  in  such  contract  with  the  insured,  and  4 
the  insurer  would,  if  such  work  were  executed  by  employees  immediately  5 
employed  by  the  insured,  be  liable  to  pay  compensation  under  this  6 
chapter  to  those  employees,  the  insurer  shall  pay  to  such  employees  7 
any  compensation  which  would  be  payable  to  them  under  this  chapter  8 
if  the  independent  or  sub-contractors  were  insured  persons.  The  insurer,  9 
however,  shall  be  entitled  to  recover  indemnity  from  any  other  person  10 
who  would  have  been  liable  to  such  employees  independently  of  this  11 
section;  and  if  the  insurer  has  paid  compensation  under  this  section,  it  12 
may  enforce,  in  the  name  of  the  employee  or  in  its  own  name  and  for  its  1.3 
benefit,  the  liability  of  such  other  person.  This  section  shall  not  apply  14 
to  any  contract  of  an  independent  or  sub-contractor  which  is  merely  1.5 
ancillary  and  incidental  to,  and  is  no  part  of  or  process  in,  the  trade  or  16 
business  carried  on  by  the  insured,  nor  to  any  case  where  the  injury  17 
occurred  elsewhere  than  on,  in  or  about  the  premises  on  which  the  con-  18 
tractor  has  undertaken  to  execute  the  work  for  the  insured  or  which  are  19 


under  the  control  or  management  of  the  insured. 


20 


Notice  of  in- 
juries to  be 
given  to  de- 
partment. 
1911.  751, 
III.  §  18. 
1913.746,  §  1. 
217  Mass.  223. 
228  Mass.  31. 
231  Mass.  .529. 
248  Mass.  559. 


Section  19.  Every  employer  shall  hereafter  keep  a  record  of  all  1 
injuries,  fatal  or  otherwise,  received  by  his  employees  in  the  course  of  2 
their  employment.  Within  forty-eight  hours,  not  counting  Sundays  and  3 
legal  holidays,  after  the  occurrence  of  an  injury,  a  written  report  thereof  4 
shall  be  made  to  the  department  on  blanks  to  be  procured  from  it.  Upon  5 
the  termination  of  the  disability  of  the  injured  employee,  the  employer  6 
shall  make  a  supplemental  report  upon  blanks  to  be  procured  from  it.  7 
If  the  disability  extends  beyond  a  period  of  sixty  days,  the  employer  8 
shall  report  to  the  department  at  the  end  of  such  period  that  the  injured  9 
employee  is  still  disabled,  and  upon  the  termination  of  the  disability  10 
shall  file  a  final  supplemental  report  as  provided  above.  11 

The  said  reports  shall  contaiii  the  name  and  nature  of  the  business  of  12 
the  employer,  the  situation  of  the  establishment,  the  name,  age,  sex  13 
and  occupation  of  the  injured  employee,  and  shall  state  the  date  and  14 
hour  of  any  accident  causing  the  injury,  the  nature  and  cause  of  the  15 
injury,  and  other  information  required  by  the  department.  16 

Employers  refusing  or  neglecting  to  make  the  report  required  by  this  17 
section  shall  be  punished  by  a  fine  of  not  more  than  fifty  dollars.  IS 

Copies  of  reports  of  injuries  filed  by  employers  with  the  department  19 
and  statistics  and  data  compiled  therefrom  shall  be  kept  available  by  it,  20 
and  shall  be  furnished  on  request  to  the  department  of  labor  and  indus-  21 
tries  for  its  own  use.  22 

Within  sixty  days  after  the  termination  of  the  disability  of  the  injured  2^ 
employee,  the  insurer  shall  file  with  the  department  a  statement  showing  24 
the  total  payments  made  or  to  be  made  for  compensation  and  for  medical  25 
services  for  such  injured  employee.  26 
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1  Section  20.    Copies  of  hospital  records  kept  in  aeeordance  with  sec-  Hospital 

2  tion  seventy  of  chapter  one  hundred  and  eleven,  certified  hy  the  persons  nSbfe''as 

3  in  custody  thereof  to  be  true  and  complete,  shall  be  admissible  in  evi-  RenordTopen 

4  dence  in  proceedings  before  the  department  or  any  member  thereof.  „?  d"Xr'tm°nt. 

5  The  department  or  any  member,  before  admitting  any  such  vopy  in  Jg27;3Q9;5i 

6  evidence,  may  require  the  party  offering  the  same  to  produce  the  orig- 

7  inal  record.     All  medical  records  and  reports  of  hospitals,  clinics  and 
8,  physicians  of  the  insurer  or  of  the  employee  shall  be  open  to  the  inspcc- 

9  tion  of  the  department  so  far  as  relevant  to  any  matter  before  it. 

1  Section  21.     Every  insured  person  shall,  as  soon  as  he  secures  a  Notice  to 

2  policy,  give  written  or  printed  notice  to  all  persons  under  contract  of  i9n,°75i!' 

:]  hire  with  him  that  he  has  provided  for  payment  to  injured  employees  by  2I5  iuss.  220. 
4  the  insurer. 

233  Mas3.  570.  244  Mass.  47.  258  Mass.  470. 

1  Section  22.    Every  insured  person  shall  give  written  or  printed  notice  same  subject. 

2  to  every  person  with  whom  he  is  about  to  enter  into  a  contract  of  hire  iv,  §'  21. ' 

3  that  he  has  provided  for  payment  to  injured  employees  by  the  insurer.  oisVals!  li^ 

4  An  employer  ceasing  to  be  insured  shall,  on  or  before  the  day  on  which  |^|  ^^^^;  j^°; 

5  his  policy  expires,  give  written  or  printed  notice  thereof  to  all  persons  I44  m||s.  47°' 

6  under  contract  with  him.    In  case  of  the  renewal  of  the  policy  no  notice  258  Mass.  47b. 

7  shall  be  required.    He  shall  file  a  copy  of  said  notice  with  the  depart- 

8  ment.    The  notices  required  by  this  and  the  preceding  section  may  be 

9  given  in  the  manner  therein  provided  or  in  such  other  manner  as  may 
10  be  approved  by  the  department. 

1  Section  23.     If  an  employee  of  an  insured  person  files  any  claim  Acceptance  of 

2  with  or  accepts  payment  from  the  insurer  on  account  of  personal  injury,  by^e"mpioyee'^ ' 

3  or  makes  any  agreement,  or  submits  to  a  hearing  before  a  member  of  the  p'joyirfr'om" 

4  department  under  section  eight,  such  action  shall  constitute  a  release  to  igjl'^'Vaif ' 

5  the  insured  of  all  claims  or  demands  at  law,  if  any,  arising  from  the  injury.  '^'^  §  i- 

244  Mass.  47.  262  Mass.  383. 

1  Section  24.    An  employee  of  an  insured  person  shall  be  held  to  have  Notice  by 

2  waived  his  right  of  action  at  common  law  or  under  the  law  of  any  other  retj'n^rilh^s 

3  jurisdiction  in  respect  to  an  injury  therein  occurring,  to  recover  damages  faJ"""""" 

4  for  personal  injuries  if  he  shall  not  have  given  his  employer,  at  the  time  {'"^'j''^^- 

5  of  his  contract  of  hire,  written  notice  that  he  claimed  such  right,  or,  if  1912. 666.  |  2. 

6  the  contract  of  hire  was  made  before  the  employer  became  an  insured  209  Mass!  eoV. 

7  person,  if  the  employee  shall  not  have  given  the  said  notice  within  219  Mass!  420! 

8  thirty  days  of  notice  of  such  insurance.    An  employee  who  has  given  Ml  mHI'.  226. 

9  notice  to  his  employer  that  he  claimed  his  right  of  action  as  aforesaid  231  Mass!  313. 

10  may  waive  such  claim  by  a  written  notice,  which  shall  take  effect  five  f^^  JJJass!  Is"' 

11  days  after  it  is  delivered  to  the  employer  or  his  agent.     The  notices  240  Mass  421 

12  reauired  bv  this  section  shall  be  given  in  such  manner  as  the  department  243  Mass.  94. 

^  •  244  Mass.  47. 

13  may  approve. 

256  Mass.  466.  258  Mass.  470.  262  Mass.  133.  267  .Mass.  208. 

1  Section  25.    If  an  insured  person  who  has  complied  with  the  rules.  Payment  of 

2  regulations  and  demands  of  the  insurer  is  required  by  a  judgment  of  a  insurTd"'   * 

3  court  to  pay  to  an  employee  any  damages  on  account  of  personal  injury  iv"§22^' 

4  sustained  by  such  employee  during  the  period  covered  by  insurance,  the  ^'*  '^'^^^^-  346. 

5  insurer  shall  pay  to  the  insured  the  full  amount  of  such  judgment  and  the 
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cost  assessed  therewith  if  the  insured  shall  have  given  the  insurer  written  6 
notice  of  the  bringing  of  the  action  in  which  the  judgment  was  recov-  7 
ered  and  an  opportunity  to  appear  and  defend  the  same.  8 


PAYMENTS. 


Payments. 
Presumption 
of  employment. 
Extrater- 
ritoriality. 
1911,751, 
II,  §  1. 
1927,  309,  §  3. 

1930,  20.5. 

1931,  170. 

215  Mass.  497. 

216  Mass.  51, 
293 

217  Mass.  36, 
76,  223,  388. 

218  Mass.  1. 

219  Mass.  488, 

220  Mass.  17, 
526,  581. 

222  Mass.  1, 
98,  163,  487. 

223  Mass.  56, 
139 

224'Mas8.  554, 
558. 

225  Mass.  174, 
220. 

226  Mass.  591, 

227  Mass.  341, 
4.52. 

228  Mass.  57. 

229  Mass.  165, 
193,  407. 

230  Mass.  99, 
326,  429. 

235  Mass.  309, 
598. 

236  Mass.  241, 
342,  473,  542. 
258  Mass.  470. 
265  Mass.  497. 


Section  26.  If  an  employee  who  has  not  given  notice  of  his  claim  1 
of  common  law  rights  of  action,  under  section  twenty-four,  or  who  has  2 
given  such  notice  and  has  waived  the  same,  receives  a  personal  injury  .3 
arising  out  of  and  in  the  course  of  his  employment,  or  arising  out  of  an  4 
ordinary  risk  of  the  street  while  actually  engaged,  with  his  employer's  5 
authorization,  in  the  business  affairs  or  undertakings  of  his  employer,  6 
and  whether  within  or  without  the  commonwealth,  he  shall  be  paid  7 
compensation  by  the  insurer,  as  hereinafter  provided,  if  his  employer  is  8 
an  insured  person  at  the  time  of  the  injury;  provided,  that  as  to  an  9 
injury  occurring  without  the  commonwealth  he  has  not  given  notice  of  10 
his  claim  of  rights  of  action  under  the  laws  of  the  jurisdiction  wherein  11 
such  injury  occurs  or  has  given  such  notice  and  has  waived  it.  For  the  12 
purposes  of  this  section,  any  person  while  operating  or  using  a  motor  or  13 
other  vehicle,  whether  or  not  belonging  to  his  employer,  with  his  em-  14 
ployer's  general  authorization  or  approval,  in  the  performance  of  work  15 
in  connection  with  the  business  affairs  or  undertakings  of  his  employer,  16 
and  whether  within  or  without  the  commonwealth,  and  any  person  who,  17 
while  engaged  in  the  usual  course  of  his  trade,  business,  profession  or  18 
occupation,  is  ordered  by  an  insured  person,  or  by  a  person  exercising  19 
superintendence  on  behalf  of  such  insured  person,  to  perform  work  20 
which  is  not  in  the  usual  course  of  such  trade,  business,  profession  or  21 
occupation,  and,  while  so  performing  such  work,  receives  a  personal  22 
injury,  shall  be  conclusively  presumed  to  be  an  employee.  23 

269  Mass.  399,  401,  490,  550.  270  Mass.  276. 


randucrby  Section  27.     If  the  employee  is  injured  by  reason  of  his  serious  and     1 

employee  bars    ^rjifui  miscouduct,  he  shall  not  receive  compensation.  2 

compensation.  , ,         „„„ 

1911,  751,  II,  §  2.  218  Mass.  158.  223  Mass.  139.  260  Mass.  222. 


Wilful  mis- 
conduct by 
employer. 
Double  com- 
pensation. 

1911,  751, 
II,  §3. 

1912,  571,  §  1. 
218  Mass.  8. 
227  Mass.  55. 

230  Mass.  272. 

231  Mass.  132. 
236  Mass.  407. 


Section  28.  If  the  employee  is  injured  by  reason  of  the  serious  and 
wilful  misconduct  of  an  insured  person  or  of  any  person  regularly  intrusted 
with  and  exercising  the  powers  of  superintendence,  the  amounts  of  com- 
pensation hereinafter  provided  shall  be  doubled.  In  such  case  the  insured 
shall  repay  to  the  insurer  the  extra  compensation  paid  to  the  employee. 
If  a  claim  is  made  under  this  section  the  insured  may  appear  and  defend 
against  such  claim  only. 

247  Mass.  245.  251  Mass.  427.  260  Mass.  222. 


Waiting  period. 
1911,751, 
II,  §4. 
1916,  90. 

1923,  163. 

1924,  207. 
1927,  309,  §  4. 
247  Mass.  427. 


Section  29.  No  compensation  shall  be  paid  for  any  injury  which 
does  not  incapacitate  the  employee  for  a  period  of  at  least  seven  days 
from  earning  full  wages,  but  if  incapacity  extends  beyond  such  period, 
compensation  shall  begin  on  the  eighth  day  after  the  injury,  and  if 
incapacity  extends  beyond  a  period  of  four  weeks,  compensation  shall 
be  paid  from  the  day  of  injury,  but  except  under  section  thirty-five  no 
compensation  shall  he  paid  for  any  period  for  which  any  wages  were 
earned.  When  compensation  shall  have  begun  it  shall  not  be  discon- 
tinued except  with  the  written  assent  of  the  employee  or  the  appro\'al 
of  the  department  or  a  member  thereof;   provided,  that  such  compen- 


1 

2 

3 
4 

5 
6 
7 
8 
9 
10 
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11  sation  shall  be  paid  in  accordance  with  section  thirty-five  if  the  emploj'ee 

12  in  fact  earns  wages  after  the  original  agreement  is  filed. 

1  Section  30.     During  the  first  two  weeks  after  the  injury,  and,  if  ^^^^^^l  et,.. 

2  the  employee  is  not  immediately  incapacitated  thereby  from  earning  full  {j'j/^'' 

■3  wages,  then  from  the  time  of  such  incapacity,  and  in  unusual  cases,  or  ^^u-  7o|.  5 1- 

4  cases  requiring  specialized  or  surgical  treatment,  in  the  discretion  of  1920!  324! 

5  the  department,  for  a  longer  period,  the  insurer  shall  furnish  adequate  217  Mass!  589. 

6  and  reasonable  medical  and  hospital  services,  and  medicines  if  needed,  223  MaSl  til'. 

7  together  with  the  expenses  necessarily  incidental  to  such  services.     The  zil  l\Hl]  25?: 

8  employee  may  select  a  physician  other  than  the  one  pro\-ided  by  the  ~9  .^lass.  302, 

9  insurer;  and  in  case  he  shall  be  treated  by  a  physician  of  his  own  selec-  240  Mass.  its. 

10  tion,  or  where,  in  case  of  emergency  or  for  other  justifiable  cause,  a  24.5  Mass!  244! 

11  physician  other  than  the  one  provided  by  the  insurer  is  called  in  to  treat  237  Mass!  267! 

12  the  injured  employee,  the  reasonable  cost  of  his  services  shall  be  paid  i62MSl!5if' 

13  by  the  insurer,  subject  to  the  approval  of  the  department.     Such  ap-  |g,  ^^^^  ^^g_ 

14  proval  shall  be  granted  only  if  the  department  finds  that  the  employee  |^^  ^^33  441, 

15  was  so  treated  by  such  physician  or  that  there  was  such  emergency  or  270  Mass.  29. 

16  justifiable  cause,  and  in  all  cases  that  the  services  were  adequate  and 

17  reasonable  and  the  charges  reasonable.     In  any  case  where  the  dcpart- 

18  ment  is  of  opinion  that  the  fitting  of  the  employee  with  an  artificial  eye 

19  or  limb,  or  other  mechanical  appliance,  will  promote  his  restoration  to 

20  industry,  it  ma\'  order  that  he  be  provided  with  such  an  artificial  eye, 

21  limb  or  appliance,  at  the  expense  of  the  insurer. 

1  Section  31.     If  death  results  from  the  injurv,  the  insurer  shall  pay  Death 

.,  ,  ....  ,.         I'll  1  payments. 

2  the  followmg  dependents  of  the  employee,  mcludmg  his  children  by  a  1911.751, 

3  former  wife,  wholly  dependent  upon  his  earnings  for  support  at  the  time  ig'u,  708.  §  2. 

4  of  his  injury,  compensation  as  follows,  payable,  except  as  hereinafter  {gi?;  309;  §  e. 

5  provided,  in  the  manner  set  forth  in  section  thirty-two:  216°mms:386. 

6  To  the  widow,  so  long  as  she  remains  unmarried,  ten  dollars  a  week  217  Mass.  3. 

7  if  and  so  long  as  there  is  no  child  of  the  employee,  who  is  under  the  age  218  Mass.  278. 

8  of  eighteen,  or  over  said  age  and  physically  or  mentally  incapacitated  220  Mass!  526! 

9  from  earning ;    to  or  for  the  use  of  the  widow  and  for  the  benefit  of  all  iis  Mass!  isi'. 

10  children  of  the  employee,  twelve  dollars  a  week  if  and  so  long  as  there  IP  Mass!  48?' 

11  is  one  such  child,  and  two  dollars  more  a  week  for  each  such  additional  I30  Mass.  152. 

12  child;   provided,  that  in  case  any  such  child  is  a  child  by  a  former  wife,  ^|i  ^,333  251. 

13  the  death  benefit  shall  be  divided  between  the  surviving  wife  and  all  234  Mass.  5_^ 

14  living  children  of  the  deceased  employee  in  equal  shares,  the  surviving  247  .Mast  80. ' 

15  wife  taking  the  same  share  as  a  child.     If  the  widow  dies,  such  amount  559  Mass!  209! 
1(1  or  amounts  as  would  have  been  payable  to  or  for  her  own  use  and  for  legM^sisss. 

17  the  benefit  of  all  children  of  the  employee  shall  be  paid  in  equal  shares  to 

18  all  the  surviving  children  of  the  employee.     If  the  widow  remarries,  all 

19  payments  under  the  foregoing  provisions  shall  terminate  and  the  insurer 

20  shall  pay  each  week  to  each  of  the  children  of  the  employee,  if  and  so 

21  long  as  there  are  more  than  five,  his  or  her  proportionate  share  of  eighteen 

22  dollars  and  shall  pay  each  of  such  children,  if  and  so  long  as  there  are 

23  five  or  less,  three  dollars  a  week.     The  total  amount  of  payments  under 

24  this  section  shall  not  be  more  than  sixty-four  hundred  dollars  and  said 

25  payments  shall   not  continue  more  than  four  hundred  weeks.     When 

26  weekly  payments  have  been  made  to  an  injured  employee  before  his 

27  death,  compensation  under  the  foregoing  provisions  of  this  section  shall 

28  begin  from  the  date  of  the  death  of  the  employee,  but  shall  not  amount 

29  to  a  total  of  more  than  sLxtj'-four  hundred  dollars,  including  such  pay- 
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ments  as  were  made  to  the  injured  employee  before  his  death,  and  shall  30 
not  continue  for  more  than  four  hundred  weeks,  including  weeks  during  31 
M'hich  payments  were  made  to  the  injured  employee  before  his  death.  32 
In  all  other  cases  of  total  dependency,  the  insurer  shall  pay  the  de-  33 
pendents  of  the  employee  wholly  dependent  upon  his  earnings  for  sup-  34 
port  at  the  time  of  the  injury  a  weekly  payment  equal  to  two  thirds  of  35 
his  average  weekly  wages,  but  not  more  than  ten  dollars  nor  less  than  36 
four  dollars  a  week  for  a  period  of  five  hundred  weeks;  but  in  no  case  37 
shall  the  amount  be  more  than  four  thousand  dollars.  If  the  employee  38 
leaves  dependents  only  partially  dependent  upon  his  earnings  for  sup-  39 
port  at  the  time  of  his  injury,  the  insurer  shall  pay  such  dependents  a  40 
weekly  compensation  equal  to  the  same  proportion  of  the  weekly  pay-  41 
ments  for  the  benefit  of  persons  wholly  dependent  as  the  amount  con-  42 
tributed  by  the  employee  to  such  partial  dependents  bears  to  the  annual  43 
earnings  of  the  deceased  at  the  time  of  his  injury.  When  weekly  pay-  44 
ments  have  been  made  to  an  injured  employee  before  his  death,  the  com-  45 
pensation  under  this  paragraph  to  dependents  shall  begin  from  the  date  46 
of  the  death  of  the  employee,  but  shall  not  continue  for  more  than  five  47 
hundred  weeks.  48 


Dependents. 
1911,761, 

JJ,',!  ^4„<,  . ,    to  be  whollv  dependent  for  support  upon  a  deceased  emplovee 

1914,  708,  §  3.  "^  * 

1919,  204.  240  Mass.  136.  254  Mass.  460. 

1926,  190.  243  Mass.  528.  269  Mass.  267. 


Section  32.     The  following  persons  shall  be  conclusively  presumed     1 


215  Mass.  497. 

216  Mass.  71. 

217  Mass.  79, 
467. 

219  Mass.  140. 

222  Mass.  563. 

223  Mass.  37S. 

224  Mass.  86, 
592. 


216  Mass.  71. 

217  Mass.  79, 
192 

22l'Mass.  105. 
225  Mass.  349. 

231  Mass.  144. 

232  Mass.  212. 
234  Mass.  5, 
152. 

236  Mass.  204. 
244  Mass.  47. 
247  Mass.  510. 
269  Mass.  267. 


234  Mass.  152. 

243  Mass.  5. 

244  Mass.  281. 
257  Mass.  3. 
259  Mass.  222. 


(a)  A  wife  upon  a  husband  with  whom  she  lives  at  the  time  of  his 
death,  or  from  whom,  at  the  time  of  his  death,  the  department  shall  find 
the  wife  was  living  apart  for  justifiable  cause  or  because  he  had  deserted 
her.  The  findings  of  the  department  upon  the  questions  of  such  justi- 
fiable cause  and  desertion  shall  be  final. 


227  Mass.  456. 
229  Mass.  454,  521. 


230  Mass.  152. 
240  Mass.  449. 


269  Mass.  583. 


(b)  A  husband  upon  a  wife  with  whom  he  lives  at  the  time  of  her 
death. 

(c)  Children  under  the  age  of  eighteen  years  (or  over  said  age,  if 
physically  or  mentally  incapacitated  from  earning)  upon  the  parent 
with  whom  they  are  living  at  the  time  of  the  death  of  such  parent,  there 
being  no  surviving  dependent  parent;  provided,  that  in  case  of  the 
death  of  an  employee  who  has  at  the  time  of  his  death  living  children  by 
a  former  wife  or  husband,  under  the  age  of  eighteen  years  (or  over  said 
age,  if  physically  or  mentally  incapacitated  from  earning),  said  children 
shall  be  conclusively  presumed  to  be  wholly  dependent  for  support  upon 
such  deceased  employee,  and  the  death  benefit  shall  be  divided  between 
the  surviving  wife  or  husband  and  all  the  children  of  the  deceased  em- 
ployee in  equal  shares,  the  surviving  wife  or  husband  taking  the  same 
share  as  a  child.  The  total  sum  due  the  surviving  wife  or  husband  and 
her  or  his  own  children  shall  be  paid  directly  to  the  wife  or  husband  for 
her  or  his  own  use  and  for  the  benefit  of  her  or  his  owm  children,  and  the 
sums  due  to  the  children  by  the  former  wife  or  husband  of  the  deceased 
employee  shall  be  paid  to  their  guardians  or  legal  representatives  for 
the  benefit  of  such  children. 

(d)  Children  under  the  age  of  sixteen  years  (or  over  said  age  but 
physicallj'  or  mentally  incapacitated  from  earning)  upon  a  parent  who 
was  at  the  time  of  his  death  legally  bound  to  support  although  living 
apart  from  such  child  or  children. 


9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
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31  (f)  A  parent  upon  an  unmarried  child  under  the  age  of  eighteen  217  Mass.  467. 

32  vears;  provided,  that  such  child  was  living  with  the  parent  at  the  time  219  lilTa.  iw! 

33  of  the  injury  resulting  in  death.  _  _  222  Mass.  4oi. 

34  In  all  other  cases  questions  of  dependency,  in  whole  or  in  part,  shall  ^||  fj^l  Hf 

35  be  determined  in  accordance  with  the  fact  as  the  fact  may  be  at  the  '^7^  '^^f^^-  *"''■ 

36  time  of  the  injury;   and  in  such  other  cases,  if  there  is  more  than  one  i^?'^ '^'^'- |g. 

37  person  wholly  dependent  the  death  benefit  shall  be  divided  equally  207  Ma^s!  208. 

38  among  them,  and  persons  partly  dependent,  if  any,  shall  receive  no  part 

39  thereof,  and  if  there  is  no  one  wholly  dependent  and  more  than  one  per- 

40  son  partly  dependent,  the  death  benefit  shall  be  divided  among  them 

41  according  to  the  relative  extent  of  their  dependency. 

1  Section  33.    In  all  cases  the  insurer  shall  pay  the  reasonable  expense  Funeral 

2  of  burial,  not  exceeding  one  hundred  and  fifty  dollars.    If  the  employee  i9ii?75i, 

3  leaves  dependents,  such  sum  shall  be  a  part  of  the  compensation  pay-  1917,^269. 

4  able,  and  shall  to  that  extent  shorten  the  period  of  payment. 

1922,  368.  215  Mass.  497. 

1  Section  34.    While  the  incapacity  for  work  resulting  from  the  injury  Total  in- 

2  is  total,  the  insurer  shall  pay  the  injured  employee  a  weekly  compensa-  i9ii"75i. 

3  tion  equal  to  two  thirds  of  his  average  weekly  wages,  but  not  more  than  Igu  ^yos,  §  4. 

4  eighteen  dollars  nor  less  than  nine  dollars  a  week,  except  that  the  weekly  \l\l'  l\l-  ^  ^■ 

5  compensation  of  the  injured  employee  shall  be  equal  to  his  average  J^'^'  i^^.    ^ 

6  weekly  wages  in  case  such  wages  are  less  than  nine  dollars;    and  the  ^is  Mass'. 96. 

7  period  covered  by  such  compensation  shall  not  be  greater  than  five  hun-  218  Mass!  si 

8  dred  weeks  nor  the  amount  more  than  forty-five  hundred  dollars. 

219  Mass.  189.  4.30.  228  Mass.  334.  248  Mass.  60.  414. 
223  Mass.  273,  288.                      229  .Mass.  325.  266  Mass.  323. 
227  Mass.  55.                              244  Mass.  346.  270  Mass.  29. 

1  Section  35.    While  the  incapacity  for  work  resulting  from  the  injury  Partial  in- 

2  is  partial,  the  insurer  shall  pay  the  injured  employee  a  weekly  com-  mi^ysi, 

3  pensation  equal  to  two  thirds  of  the  difference  between  his  average  Igil.rog,  § 5. 

4  weekly  wages  before  the  injury  and  the  average  weekly  wages  which  \llf  203.  ^  ^ 

5  he  is  able  to  earn  thereafter,  but  not  more  than  eighteen  dollars  a  week;  217  Mass.  3. 

,  ■  1      11  1  \  f  n         21*  Mass.  8. 

6  and  the  amount  01  such  compensation  shall  not  be  more  than  lorty-nve  219  Mass.  430. 

7  hundred  dollars. 

220  Mass.  351.  242  Mass.  489.  248  Mass.  60. 
222  Mass.  461.  243  Mass.  236,  371.  264  Mass.  7. 
229  Mass.  325.  244  Mass.  346.  266  Mass.  323. 
235  Ma,ss.  408.  247  Mass.  137,  233.  268  Mass.  35.  50. 
239  Mass.  331. 

1  Section  36.    In  case  of  the  following  specified  injuries  the  amounts  Payments  for 

2  hereinafter  named  shall  be  paid  in  addition  to  all  other  compensation:  Tnluxies^^*'''  ° 

1911.  751,  ir,  §  11.  1914,  70S.  §6.  218  Mass.  8. 

1912,571,5  2.  1928.3.56.  240  Mass.  492. 

1913,  445;  696.  1930,  336.  248  Mass.  60. 

3  (a)  For  the  loss  by  severance  of  both  hands  at  or  above  the  wrist, 

4  two  thirds  of  the  average  weekly  wages  of  the  injured  person,  but  not 

5  more  than  ten  dollars  nor  less  than  four  dollars  a  week  for  a  period  of 

6  one  hundred  and  seventy-five  weeks. 

7  (fc)  For  the  reduction  to  twenty  seventieths  of  normal  vision  in  both 

8  eyes,  with  glasses,  two  thirds  of  the  average  weekly  wages  of  the  injured 

9  person,  but  not  more  than  ten  dollars  nor  less  than  four  dollars  a  week 

10  for  a  period  of  one  hundred  and  fifty  weeks. 

11  (c)  For  the  loss  by  severance  of  both  feet  at  or  above  the  ankle,  two  2i8Ma33.  a. 

12  thirds  of  the  average  weekly  wages  of  the  injured  person,  but  not  more 


226  Mass.  131. 
228  Mass.  211. 
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than  ten  dollars  nor  less  than  four  dollars  a  week  for  a  period  of  one  13 
hundred  weeks.  14 

(f/)  For  the  loss  by  severance  of  the  right  or  major  hand  at  or  above  15 
the  wrist,  two  thirds  of  the  average  weekly  wages  of  the  injured  person,  16 
but  not  more  than  ten  dollars  nor  less  than  four  dollars  a  week  for  a  17 
period  of  seventy-five  weeks.  18 

251  Mass.  397.  ^^^  ^oT  the  loss  by  Severance  of  the  left  or  minor  hand  at  or  above  the  19 
wrist,  or  of  either  foot  at  or  above  the  ankle,  two  thirds  of  the  average  20 
weekly  wages  of  the  injured  person,  but  not  more  than  ten  dollars  nor  21 
less  than  four  dollars  a  week  for  a  period  of  fifty  weeks.  22 

(/)  For  the  reduction  to  twenty  seventieths  of  normal  vision  in  either  2.3 
eye,  with  glasses,  two  thirds  of  the  average  weekly  wages  of  the  injured  24 
person,  but  not  more  than  ten  dollars  nor  less  than  four  dollars  a  week  25 
for  a  period  of  fifty  weeks.  26 

ig)  For  the  loss  by  se\'erance  at  or  above  the  second  joint  of  the  27 
thumb  of  the  right  or  major  hand,  two  thirds  of  the  average  weekly  28 
wages  of  the  injured  person,  but  not  more  than  ten  dollars  nor  less  than  29 
four  dollars  a  week  for  a  period  of  forty  weeks.  30 

217  Mass.  3.  (/,j  ^oT  the  loss  by  severance  at  or  above  the  second  joint  of  the  index  31 

finger  of  the  right  or  major  hand,  two  thirds  of  the  average  weekly  wages  3: 
of  the  injured  person,  but  not  more  than  ten  dollars  nor  less  than  four  33 
dollars  a  week  for  a  period  of  twenty  weeks.  34 

(0  For  the  loss  by  severance  of  one  phalange  of  the  thumb  of  the  35 
right  or  major  hand,  two  thirds  of  the  average  weekly  wages  of  the  36 
injured  person,  but  not  more  than  ten  dollars  nor  less  than  four  dollars  37 
a  week  for  a  period  of  twenty  weeks.  38 

(j)  For  the  loss  by  severance  at  or  above  the  second  joint  of  two  or  39 
more  fingers  of  the  same  hand  which,  in  the  case  of  the  left  or  minor  40 
hand,  may  include  the  thumb,  or  of  two  or  more  toes  of  the  same  foot,  41 
two  thirds  of  the  average  v.-eekly  wages  of  the  injured  person,  but  not  42 
more  than  ten  dollars  nor  less  than  four  dollars  a  week  for  a  period  of  43 
twenty-five  weeks,  for  each  hand  or  foot  so  injured,  but  no  compensa-  44 
tion  shall  be  payable  under  this  paragraph  on  account  of  injury  to  the  45 
right  or  major  hand  in  case  one  or  more  phalanges  of  the  thumb  of  that  46 
hand  or  two  or  more  phalanges  of  the  index  finger  of  that  hand  are  lost  47 
by  severance.  48 

217  Mass.  511.  (/;-)  for  the  loss  by  severance  of  the  terminal  phalange  or  phalanges  49 
of  any  finger  or  fingers,  not  exceeding  three  on  the  same  hand,  which  50 
for  the  purposes  hereof  may  include  the  thumb  of  the  left  or  minor  hand  51 
but  not  of  the  right  or  major  hand,  two  thirds  of  the  average  weekly  52 
wages  of  the  injured  person,  but  not  more  than  ten  dollars  nor  less  than  53 
four  dollars  a  week  for  a  period  of  twelve  weeks  in  case  of  the  loss  by  54 
severance  of  one  such  terminal  phalange,  or  for  a  period  of  twenty-two  55 
weeks  in  case  of  the  loss  as  afore^said  of  two  such  terminal  phalanges  on  56 
the  same  hand,  or  for  a  period  of  thirty  weeks  in  case  of  the  loss  as  afore-  57 
said  of  three  or  more  such  terminal  phalanges  on  the  same  hand;  pro-  58 
vided,  that  no  compensation  shall  be  payable  under  this  paragraph  for  59 
the  loss  by  severance  of  any  phalange  for  the  loss  of  which  compensation  60 
is  payable  under  any  other-  paragraph  of  this  section,  and  provided,  61 
further,  that  compensation  shall  be  payable  under  this  paragraph  on  62 
acct>unt  of  injury  to  one  hand  only  for  such  number  of  weeks  as,  together  63 
with  the  number  of  weeks  during  which  compensation  is  payable  under  64 
any  other  paragraph  of  this  section  for  injury  to  the  same  hand,  will  65 
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6t)  not  e.xcecd  forty-seven  in  tlie  case  of  the  left  or  minor  liand  or  seventy- 

67  two  in  the  case  of  the  right  or  major  hand. 

68  (kyi)  For  the  loss  by  severance  of  at  least  one  phalange  of  any  toe, 

69  two  thirds  of  the  average  weekly  wages  of  the  injured  person,  hut  not 

70  more  than  ten  dollars  nor  less  than  four  dollars  a  week  for  a  period  of 

71  twelve  weeks,  for  each  foot  so  injured. 

72  (/)  The  additional  amounts  provided  for  in  this  section  in  case  of  the  217  Mass.  511. 

73  loss  of  a  particular  hand,  foot,  thumb,  finger,  toe  or  phalange  shall  also  221  m^s:54.' 

74  be  paid  for  the  number  of  weeks  above  specified  if  the  injury  is  such  'iU  m^s!  269! 

75  that  that  hand,  foot,  thumb,  finger,  toe  or  phalange  is  not  lost  but  so  ^^'  Mass.  397. 

76  injured  as  to  be  permanently  incapable  of  use. 

1  Section  37.     WJienever  an  employee  who  has  previously  suffered  a  Method  of 

2  personal  injury  resulting  in  the  loss  by  se\'erance,  or  the  permanent  peSaYn-'"^ 

3  incapacity,  of  one  hand  at  or  above  the  wrist  or  one  foot  at  or  above  the  I'oH'i-zTi.  5  2. 

4  ankle,  or  the  reduction  to  twenty  seventieths  of  normal  vision  of  one  f^i*^^- 

5  eye  with  glasses,  incurs  further  disability  by  the  loss  or  permanent  247  Mass.  427. 

6  incapacity  of  a  hand  or  foot  or  the  reduction  to  twenty  seventieths  of 

7  normal  vision  in  an  eye,  by  reason  of  a  personal  injury  for  which  com- 
S  pensation  is  required  by  this  chapter,  he,  or  his  dependent,  if  death  results 

9  from  the  injury,  shall  be  paid  the  compensation  provided  for  by  sections 

10  thirty-one,  thirty-two,  thirty-four  or  thirty-five,  in  the  following  manner: 

11  One  half  of  such  compensation  shall  be  paid  by  the  state  treasurer 

12  from  the  fund  established  by  section  si.xty-five,  and  the  other  half  by 

13  the  insurer,  but  the  additional  compensation  required  by  section  thirty- 

14  six  shall  be  paid  by  the  insurer. 

1  Section  38.    No  savings  or  insurance  of  the  injured  employee  inde-  Savings,  etc.. 

2  pendent  of  this  chapter  shall  be  considered  in  determining  the  com-  deducted. 

3  pensation  payable  thereunder,  nor  shall  benefits  derived  from  any  other  n,  §'12.  ' 

4  source  than  the  insurer  be  considered  in  such  determination.  '^-^  "^'*^*  *^^' 

247  Mass.  233. 

1  Section  39.    The  compensation  payable  in  case  of  the  death  of  the  Payments  in 

2  injured  employee  shall  be  paid  to  his  legal  representative;  or,  if  he  has  1911,751, 

3  no  legal  representative,  to  his  dependents;    or,  if  he  leaves  no  depend-  1914.708,  57. 

4  ents,  to  the  persons  to  whom  payment  of  the  expenses  for  the  last  sick-  |j^  ^J^^^  f^; 

5  ness  and  burial  is  due.    If  payment  is  made  to  the  legal  representative  231  Mass.  399. 

6  of  the  deceased  employee,  it  shall  be  paid  by  him  to  the  dependents  or 

7  other  persons  entitled  thereto  under  this  chapter.     When  the  appoint- 

8  ment  of  a  legal  representative  of  a  deceased  employee,  not  otherwise 

9  necessary,  is  required  to  comply  with  this  chapter,  the  insurer  shall  fur- 

10  nish  or  pay  for  legal  services  rendered  in  connection  with  the  appoint- 

11  ment  of  such  representative,  or  in  connection  with  his  duties,  and  shall 

12  pay  the  necessary  disbursements  for  such  appointment,  the  necessary 

13  expenses  of  such  representative  and  reasonable  compensation  to  him  for 

14  time  necessarily  spent  in  complying  therewith.    Said  pajTnents  shall  be 

15  in  addition  to  sums  paid  for  compensation. 

1  Section  40.    If  an  injured  employee  is  mentally  incompetent  or  is  a  Guardian, 

2  minor  when  any  right  or  privilege  accrues  to  him,  his  guardian  or  next  ci.iim  rights. 

3  friend  may  in  his  behalf  claim  and  exercise  such  right  or  privilege.  n.  514.  ' 

233  Mass.  570. 
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Notice  and 
claim. 
1911,  751, 
II,  §  M. 
1929.  326,  §  2. 
217  Mass.  223. 

222  Mass.  434. 

223  Mass.  346, 
378. 

225  Mass.  203. 

226  Mass.  131. 

227  Mass.  456, 
470. 

228  Mass.  31, 
213. 

231  Mass.  225, 
469. 


Section  41.    No  proceedings  for  compensation  for  an  injury  shall  be  1 

maintained  unless  a  notice  thereof  shall  have  been  given  to  the  insurer  2 

or  insured  as  soon  as  practicable  after  the  happening  thereof,  and  unless  3 

the  claim  for  compensation  with  respect  to  such  injury  has  been  made  4 

within  six  months  after  its  occurrence,  or,  in.  case  of  the  death  of  the  5 

employee,  or  in  the  event  of  his  physical  or  mental  incapacity,  within  6 

six  months  after  death  or  the  removal  of  such  incapacity,  or,  in  case  an  7 

action  against  a  third  person  is  discontinued  as  provided  in  section  8 

fifteen,  within  thirty  days  after  such  discontinuance.  9 


243  Mass.  168,  366. 

244  Mass.  346. 


249  Mass.  173. 
259  Mass.  350. 


269  Mass.  102. 
273  Mass.  453. 


Form  of 
notice. 

1911,  751, 
II,  §  16. 

1912,  172; 
571,  §  3. 

217  Mass.  223. 
222  Mass.  434. 
226  Mass.  60. 
231  Mass.  225. 

243  Mass.  166. 

244  Mass.  346. 
259  Mass.  350. 
269  Mass.  102. 


Section  42.    The  said  notice  shall  be  in  writing,  and  shall  state  in  1 

ordinary  language  the  time,  place  and  cause  of  the  injury,  and  shall  be  2 

signed  by  the  person  injured,  or,  in  case  of  his  death,  by  his  legal  repre-  3 

sentative,  or  by  a  person  to  whom  payments  may  be  due  under  this  4 

chapter,  or  by  a  person  in  behalf  of  any  one  of  them.     Any  form  of  written  5 

communication  signed  by  a  person  who  may  give  the  notice  as  above  6 

provided,  containing  the  information  that  the  person  has  been  so  in-  7 

jured,  giving  the  time,  place  and  cause  of  the  injury,  shall  be  considered  8 

a  sufficient  notice.  9 


Service  of 
notice. 
1911,  751, 
II,  §  17. 
217  Mass.  223. 
222  Mass.  434. 
244  Mass.  346. 
259  Mass.  3.50. 
269  Mass.  102. 


Section  43.    The  notice  shall  be  served  upon  the  insurer  or  an  officer  1 

or  agent  thereof,  or  upon  the  insured,  or  upon  one  insured  person  if  there  2 

is  more  than  one,  or  upon  any  officer  or  agent  of  a  corporation  if  the  3 

insured  is  a  corporation,  by  delivering  it  to  the  person  on  whom  it  is  to  4 

be  served,  or  leaving  it  at  his  residence  or  place  of  business,  or  by  sending  5 

it  by  registered  mail  addressed  to  the  person  on  whom  it  is  to  be  served,  6 

at  his  last  known  residence  or  place  of  business.  7 


etc. 


Notice  not 
invalid  for 
inaccuracy, 
1911,  751, 
II,  §  18. 
1920,  223,  §  1. 
217  Mass.  223. 

222  Mass.  434. 

223  Mass.  342. 

226  Mass.  60. 

227  Mass.  470. 

228  Mass.  31. 
232  Mass.  181. 


Section  44.     Such  notice  shall  not  be  held   invalid  or  insufficient  1 

by  reason  of  any  inaccuracy  in  stating  the  time,  place  or  cause  of  the  2 

injury  unless  it  is  shown  that  it  was  the  intention  to  mislead  and  that  3 

the  insurer  was  in  fact  misled  thereby.     Want  of  notice  shall  not  bar  4 

proceedings,  if  it  be  shown  that  the  insurer,  insured  or  agent  had  knowl-  5 

edge  of  the  injury,  or  if  it  is  found  that  the  insurer  was  not  prejudiced  6 

by  such  want  of  notice.  7 

237  Mass.  115,  340.  243  Mass.  166,  366,  371.  259  Mass.  350. 


241  Mass.  36. 


244  Mass.  346. 


266  Mass.  153. 


Examination 
by  insurer's 
physician. 

1911,  751, 
II.  §  19. 

1912.  571,  §  4. 
1921,  310. 
215  Mass.  480. 
244  Mass.  346. 
270  Mass.  368. 


Section  45.    After  an  employee  has  received  an  injury,  and  from  1 

time  to  time  thereafter  during  the  continuance  of  his  disability  he  shall,  2 

if  requested  by  the  insurer  or  insured,  submit  to  an  examination  by  a  regis-  3 

tered  physician,  furnished  and  paid  for  by  the  insurer  or  the  insured.     The  4 

employee  may  have  a  physician  provided  and  paid  for  by  himself  present  5 

at  the  examination.     If  a  physician  provided  by  the  employee  is  not  6 

present  at  the  eJiamination,  it  shall  be  the  duty  of  the  insurer  to  file  7 

with  the  department  a  copy  of  the  report  of  its  examining  physician  or  8 

physicians  if  and  when  such  report  is  to  be  used  as  the  basis  of  any  order  9 

by  the  department.     If  the  employee  refuses  to  submit  to  the  examina-  10 

tion  or  in  any  way  obstructs  it,  his  right  to  compensation  shall  be  sus-  11 

pended,  and  his  compensation  during  the  period  of  suspension  may  be  12 

forfeited.  13 


CuAP.  152.]  workmen's  compensation.  1925 

1  Section  46.    No  agreement  by  any  employee  to  waive  his  rights  to  waiver  of 

2  compensation  shall  be  valid,  but  an  employee  who  is  for  any  reason  compensation 

3  peculiarly  suscei)tible  to  injury  or  who  is  peculiarly  likely  to_  become  iglf.jli; 

4  permanently  or  totally  incapacitated  by  an  injury  may,  at  the  discretion  i^av,  m9,  5  9. 

5  of  the  department  and  with  its  written  approval  within  one  month  of  215  Mass.  480. 

6  the  beginning  of  his  employment,   waive  his  rights  to  compensation 

7  under  sections  thirty-four,  thirty-five  and  thirty-six,  or  any  of  them. 

1  Section  47.    No  payment  shall  be  assignable  or  subject  to  attach-  ^J'J'^^^^J'"* 

2  ment,  or  be  liable  in  any  way  for  debts. 

1911,751,  II,  §21. 

1  Section  4S.     Whenever  the  department  deems  it  to  be  for  the  best  Lump  sums  in 

i         ,_^x^^ix^   ,       -  ,  .       1  ,  11  .•  -u      lieu  of  weekly 

2  interests  of  the  employee  or  his  dependents,  and  the  parties  agree,  tne  payments. 
;i  liability  for  compensation  may  be  redeemed  by  the  payment  in  whole  11,  §'22  ' 

4  or  in  part  by  the  insurer  of  a  lump  sum  of  an  amount  to  be  fixed  by  the  J^^^;  ^09]  1 10. 

5  department!  not  exceeding  the  amount  provided  by  this  chapter.     The  Hff^^-  444. 

6  department,  in  the  case  of  a  minor  who  has  received  permanently  dis-  23om^^«;|oo- 

7  abling  injuries,  either  partial  or  total,  may,  at  any  time  before  or  after  257  Mass.  532. 

8  he  attains  his  majority,  provide  that  he  be  compensated  in  whole  or  in 

9  part  by  the  payment  of  a  lump  sum,  of  an  amount  to  be  fixed  by  the 
10  department,  not  exceeding  the  amount  provided  by  this  chapter. 

1  Section  49.    The  claim  for  compensation  shall  be  in  writing,  and  fcj^l^syi.  5  5. 

2  shall  state  the  time,  place,  cause  and  nature  of  the  injury.     It  shall  be  i9is.  iis-  ^  ^ 

3  signed  by  the  person  injured,  or,  in  the  event  of  his  death,  by  his  legal  i-J^s^i^^s'.  ^^^' 

4  representative,  or  by  a  person  to  whom  payments  may  be  due,  or  by  a  346/378. 

5  person  in  behalf  of  any  of  them,  and  shall  be  filed  with  the  department.  226  Mass:  isi! 

6  A  claim  for  compensation  shall  not  be  held  invalid  or  insufficient  by  22?  Mass.  456. 

7  reason  of  any  inaccuracy  in  stating  the  time,  place,  cause  or  nature  of  228  Mass.  213. 

8  the  injury  unless  it  is  shown  that  it  was  the  intention  to  mislead  and  231  Mass.  469. 

9  that  the  insurer  was  in  fact  misled  thereby.     Failure  to  make  a  claim  243  Mass!  371! 

10  within  the  time  fixed  by  section  forty-one  shall  not  bar  proceedings  under  254  uZl'.  tso. 

1 1  this  chapter  if  it  is  found  that  it  was  occasioned  by  mistake  or  other  "'^  '^''"°-  *^^- 

12  reasonable  cause,  or  if  it  is  found  that  the  insurer  was  not  prejudiced 

13  by  the  delay.     In  no  case  shall  failure  to  make  a  claim  bar  proceedings 

14  if  the  insurer  has  executed  an  agreement  in  regard  to  compensation 

15  with  the  employee  or  made  any  payment  for  compensation  under  this 

16  chapter. 

1  Section  50.     Whenever  any  question  involving  the  compensation  of  ]5°'^;^Yed'° 

2  an  injured  employee  or  his  dependents  is  appealed  to  the  supreme  judi-  'i^i'^yos,  §i4. 

3  cial  court,  and  the  decision  is  in  favor  of  the  employee  or  his  depend- 

4  ents,  interest  to  the  date  of  payment  shall  be  paid  by  the  insurer  on  all 

5  sums  due  as  compensation  to  such  employee  or  dependents. 

1  Section  51.     \Vhenever  an  employee  is  injured  under  circumstances  Compensation 

2  entitling  him  to  compensation,  if  it  be  established  that  the  injured  em-  °mp\oy^e. 

3  ployee  was  of  such  age  and  experience  when  injured  that,  under  natural  228' Mass!  334. 

4  conditions,  his  wages  would  be  expected  to  increase,  that  fact  may  be  con-  '■^  j^}^^;  ^5^; 

5  sidered  in  determining  his  weekly  wages. 
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INSURANCE   COMPANIES. 


Insurance 
companies 
1911,  751, 
V.  §3 
19    ' 


Section  ,52.     Any  insurance  company  authorized  to  transact  business     1 

in  this  commonwealth  under  subdivision  (6)  or  (e)  of  the  sixth  clause  of    2 

12. 571,  §  17;  section  forty-seven  of  chapter  one  hundred  and  seventy-five  may,  except    .3 


1925, 267,  §  14.  as  provided  in  clause  (c)  of  section  fifty-four  of  said  chapter,  insure  the 
309, Til'  '  payment  of  the  compensation  provided  for  by  this  chapter,  and  when 
231  Maas!  313.  any  such  company  insures  the  payment  of  such  compensation  it  shall 
4  0p.  A.  G.  29.  gjg  ^^.-^^^  ^j^g  commissioner  of  insurance  its  classifications  of  risks  and 


premiums  relating  thereto  and  subsequent  proposed  classifications  or 
premiums,  which  shall  not  take  effect  until  approved  by  the  commis- 
sioner of  insurance  as  adequate  and  reasonable  for  the  risks  to  which  10 
they  respectively  apply;  provided,  that  upon  petition  of  the  company  11 
or  of  any  other  party  aggrieved  the  opinion  of  the  commissioner  shall  be  12 
subject  to  review  by  the  supreme  judicial  court.  The  commissioner  1.3 
may  withdraw  his  approval.  14 


Mutual 
companies. 
1911,  751,  IV, 
§§  13,  16,  17. 
1916,200,  §  1. 


Section  53.  Any  mutual  liability  insurance  company  authorized  to 
do  business  in  this  commonwealth  may  with  the  approval  of  the  commis- 
sioner of  insurance  distribute  its  risks  into  groups  in  accordance  with 
the  nature  of  the  business  and  the  degree  of  the  liability  of  injury  and 
with  like  appro\'al  fix  by  and  for  such  groups  in  accordance  with  the 
experience  of  each  group  all  premiums,  assessments  and  dividends;  but 
all  the  funds  of  the  company  both  actual  and  contingent  shall  be  avail- 
able for  the  payment  of  any  claim  against  the  company. 


Section  54.    [Repealed,  1923,  1.39,  §  1.] 


1 


Approval  by 

commissioner 
of  insurance. 
Effect  of 
policy  issued 
without  such 
approval. 
1907,  576,  §  29. 
1915,  287,  §  2. 
1920,  150. 
1923,  139,  §  2. 


Section  55.  No  policy  of  workmen's  compensation  insurance  shall  1 
be  issued  or  delivered  until  a  copy  thereof  has  been  filed  with  the  com-  2 
missioner  of  insurance  at  least  thirty  days  prior  to  such  issue  or  delivery,  3 
unless  before  the  expiration  of  the  thirty  days  the  said  commissioner  4 
shall  have  approved  the  form  of  the  policy  in  writing,  nor  if  the  com-  5 
missioner  notifies  the  company  in  writing  that  in  his  opinion  the  form  of  6 
said  policy  does  not  comply  with  the  laws  of  the  commonwealth,  specify-  7 
ing  the  reasons  for  his  opinion;  provided,  that  upon  petition  of  the  8 
company  the  opinion  of  the  commissioner  shall  be  subject  to  review  by  9 
the  supreme  judicial  court.  10 

Any  policy  of  insurance  issued  in  violation  of  this  section  or  of  sec-  11 
tion  fifty-six  or  sixty  shall  be  valid  and  binding  upon  the  company  12 
issuing  it,  and  the  rights,  duties  and  obligations  of  the  parties  thereto  13 
shall  be  determined  by  this  chapter  and  chapter  one  hundred  and  14 
seventy-five.  15 


Joint  and 
several 
policies. 
1918,  216. 


Section  56.     Two  or  more  insurance  companies  authorized  to  issue  1 

such  insurance  policies  in  the  commonwealth  may  unite  in  issuing  joint  2 

and  several  workmen's  compensation  policies  which  may  be  headed  by  3 

the  names  of  all  such  companies.     Such  policies  shall  be  subject  to  ap-  4 

proval  by  the  commissioner  of  insurance.  5 


Deposit  by 

domestic 
insurance 


Section  57.     The  commissioner  of  insurance  may,  whenever  he  deems     1 
it  expedient,  by  a  written  order  in  such  form  as  he  may  prescribe,  require     2 
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3  a  domestic  insurance  company  to  deposit  with  the  state  treasurer  the  company  of 

,.       '_.  -  .  r*!'  'li         I'll  vsluc  oi  cpr- 

4  present  value,  as  computed  by  hun  under  section  titty-eignt,  ot  all  or  any  tain  outstand- 

5  part  of  its  outstanding  claims  incurred  under  its  contracts  or  policies  i9l9,'226!§  i. 

6  providing  for  the  payment  of  benefits  under  this  chapter,  in  cash  or  in  '^^°-  ^^®'  ^  '• 

7  securities  approved  by  the  said  commissioner,  and  he  may,  whenever  he 

8  deems  it  expedient,  require  the  company,  as  aforesaid,  to  make  an  addi- 

9  tional  deposit.     The  order  shall  specify  the  amount  to  be  deposited  and 

10  the  time  within  which  the  deposit  shall  be  made,  which  shall  be  not  less 

11  than  three  days  from  the  date  on  which  the  company  receives  the  said 

12  order.     A  duplicate  or  copy  of  any  such  order  shall  be  forthwith  filed 
1.3  by  the  said  commissioner  with  the  state  treasurer  and  the  department, 

14  and  the  state  treasurer,  upon  the  expiration  of  the  time  specified  in  .said 

15  order,  shall  forthwith  notify  the  commissioner  in  writing  whether  or  not 

16  the  company  has  made  the  deposit  in  accordance  therewith. 

17  Nothing  in  this  section  shall  affect  the  powers  conferred  on  the  com-  Proviso. 

18  missioner  of  insurance  by  section  sLx  of  chapter  one  hundred  and  seventy- 

19  five. 


1  Section  58.    The  commissioner  of  insurance  shall  compute  the  pres-  Commissioner 

2  ent  value  of  outstanding  claims  on  the  basis  of  information  furnished  by  yaiu"""" " 

3  the  department,  and  shall  assume  a  rate  of  interest  not  higher  than  four  '"" 

4  per  cent. 


1919.  226,  §  2. 


1  Section  59.    The  state  treasurer  shall  hold  any  deposit  made  under  Duties  of  state 

2  section  fifty-seven  in  trust  for  the  payment  of  claims  for  benefits  under  such  deposits. 

3  this  chapter,  including  claims  accruing  after  the  deposit  was  made,  and  c'L-fed'oV' 

4  he  shall  make  such  payments  upon  the  written  request  and  under  the  J^^gJ  lll_  |  ^^■ 

5  direction  of  the  department,  or  he  may,  if  the  comptmy  so  requests  in 

6  writing,  transfer  from  time  to  time  to  a  trustee  appointed  by  the  com- 

7  pany  and  approved  by  the  department,  any  part  of  any  such  deposit 

8  made  with  him,  reasonably  necessary  for  the  prompt  payment  of  said 

9  benefits,  and  the  trustee  shall  make  such  payments  in  accordance  with 

10  the  written  directions  of  the  department. 

11  The  state  treasurer  shall  keep  a  separate  account  with  the  company 

12  of  the  amount  so  received,  the  amount  of  interest  earned  thereon  and 

13  the  payments  made.     If  the  amount  deposited  proves  to  be  larger  than 

14  required,  portions  thereof  may,  from  time  to  time,  be  refunded  to  the 

15  company  by  the  state  treasurer  or  by  such  trustee,  if  any,  subject  to  the 

16  written  approval  of  the  commissioner  of  insurance  and  the  department. 

17  If  any  balance  remains  after  the  payment  of  all  benefits  due  to  claim- 

18  ants  under  this  chapter,  the  state  treasurer  or  such  trustee,  if  any,  shall 

19  return  the  balance  to  the  company  upon  written  notice  from  the  de- 

20  partment  that  there  is  no  likelihood  of  further  payments  becoming  due 

21  on  account  of  such  claims. 

1  Section  60.    The  appointment  of  a  receiver  of  a  domestic  company  AppmMment 

2  under  section  six  of  chapter  one  hundred  and  seventy-five  shall  not  effect:  duties 

3  affect  any  order  of  the  said  commissioner  or  deposit  made  under  section  1930,  i29?1  2. 

4  fifty-seven  prior  to  such  appointment,  and  the  state  treasurer  or  trustee 

5  appointed  and  approved  as  provided  in  section  fifty-nine  shall  retain 

6  any  deposit  made  with  him  as  provided  in  section  fifty-seven  or  fifty- 
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nine  and  make  the  payments  therefrom  as  provided  in  section  fifty-nine.  7 
If  a  receiver  is  so  appointed  prior  to  compliance  by  the  company  with  8 
any  such  order,  he  shall,  as  soon  as  may  be  after  his  appointment,  make  9 
the  deposit  required  by  said  order,  if  the  assets  of  the  company  in  his  10 
hands  are  sufficient  therefor.  11 


Review  by 
supreme  judi- 
cial court. 
1930,  129,  5  2. 


Section  60A.  Any  company,  aggrieved  by  any  order  of  the  said  1 
commissioner  made  under  section  fifty-seven  may,  within  five  days  from  2 
the  date  of  its  receipt,  file  a  petition  in  the  supreme  judicial  court  for  the  3 
county  of  Sufi'olk  for  a  review  thereof;  but  the  filing  of  such  a  petition  4 
shall  not  suspend  the  operation  of  the  order.  The  court  shall  sum-  5 
marily  hear  the  petition  and  may  make  any  appropriate  order  or  decree.  6 
If  the  court  shall  order  or  decree  that  the  amount  of  the  deposit  be  7 
reduced,  the  state  treasurer  or  such  trustee,  if  any,  shall  return  to  the  8 
company  so  much  of  the  deposit  as  exceeds  the  amount  fixed  by  the  order  9 
or  decree,  or,  if  the  company  has  not  complied  with  the  order  of  the  said  10 
commissioner,  it  shall  forthwith  deposit  with  the  state  treasurer  the  11 
amount  so  fixed.  12 


Expenses  of 
custody  of 
deposit. 
1919,  226,  5  3. 
G.  L.  (ed.  of 
1920)  1.52.  §  59. 
1930,  129,  §  2. 


Section  60B.    A  company  making  a  deposit  under  section  fifty-seven  1 

shall  pay  to  the  state  treasurer  a  reasonable  amount  for  the  expenses  of  2 

his  office,  attributable  to  the  custody  and  disbursement  of  the  deposit.  .3 

Any  such  amount  may,  upon  written  application  of  the  state  treasurer,  4 

and,  after  written  notice  to  the  company  and  a  hearing,  be  determined  5 

by  the  commissioner  of  insurance,  and,  with  the  written  approval  of  the  6 

said  commissioner,  be  deducted  from  any  funds  of  the  company  on  de-  7 

posit  with  the  state  treasurer.  8 


Shl^Tti"  Section  60C.    Failure  of  a  company  to  comply  with  any  lawful  order 

comply  with       pf  ^j^g  commissioucr  of  insurance  under  section  fiftv-seven  shall,  without 

order  of  com-  <,         ^  •  i  i  •  i  •      •  •  -x  ^L       "x       j. 

missioner  under  any  f urthcr  actiou  by  the  said  commissioner,  terminate  its  authority  to 
'  "'  ■  issue  policies  of  workmen's  compensation  insurance,  and  in  such  a  case 
the  company  shall  issue  no  such  policies  thereunder  until  it  complies 
with  such  order  and  has  received  from  said  commissioner,  as  evidence  of 
such  compliance,  a  special  certificate  authorizing  it  to  resume  the  issue 
of  such  policies.  The  commissioner  may,  in  his  discretion,  refuse  to 
issue  such  a  certificate. 


1919,  226,  §  4. 
G.  L.  (ed.  of 
1920)  152,  §  60 
1930,  129,  §  2. 


Additional 
penalties  for 
violations  of 
§  57,  etc. 
Jurisdiction 
of  supreme 
judicial  court. 
1930,  129,  §  2. 


Section  60D.  Any  company  failing  to  comply  with  any  lawful  order 
of  the  commissioner  under  section  fifty-seven  shall,  in  addition,  forfeit 
one  hundred  dollars  for  each  day  of  its  default.  Any  forfeiture  recov- 
ered under  this  section  shall  be  paid  to  the  state  treasurer  and  shall  be 
held  and  expended  by  him  in  like  manner  as  a  deposit  made  under  said 
section  fifty-seven.  Any  company  issuing  any  policy  of  workmen's 
compensation  insurance  while  in  default  of  such  compliance  shall  be 
punished  by  a  fine  of  not  less  than  one  hundred  nor  more  than  one  thou-  8 
sand  dollars,  and  any  officer  or  agent  thereof  issuing  any  such  policy  on  9 
the  company's  behalf  during  such  default  shall  be  punished  by  such  10 
fine  or  by  imprisonment  for  not  more  than  three  months,  or  both.  11 

The  supreme  judicial  court  for  the  county  of  Sufi'olk  shall  have  juris-  12 
diction  in  equity,  upon  an  information  filed  by  the  attorney  general  at  13 
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14  the  relation  of  the  commissioner  of  insurance,  to  enforce  compHance  with 

15  any  order  of  the  commissioner  made  under  section  fifty-seven,  and  the 

16  payment  of  any  fine,  forfeiture  or  penalty  prescribed  by  this  section. 


1  Section  fil.    Every  foreiirn  insurance  company  transacting  the  busi-  Bond  of 

2  ness  of  workmen's  compensation  insurance  in  the  commonwealth  shall  mmp^ay. 

3  furnish  a  bond  running  to  the  commonwealth,  with  some  surety  com-  \l\l]  H^'  ^  ^' 

4  pany  authorized  to  transact  business  in  the  commonwealth  as  surety, 

5  foi"  such  term  and  such  amount  and  in  such  form  as  may  be  approved 

6  by  the  commissioner  of  insurance,  the  bond  being  conditioned  upon  the 

7  making  of  the  deposits  required  by  the  following  section.    The  annual 

8  license  of  such  a  company  shall  not  be  issued  or  renewed  until  it  has  filed 

9  with  the  commissioner  a  bond  as  aforesaid  covering  a  future  period  at 

10  least  as  long  as  that  covered  by  the  license.    In  place  of  a  bond  as  afore- 

11  said  the  company  may  furnish  other  security,  upon  a  like  condition,  sat- 

12  isfactory  to  the  commissioner. 

1  Section  62.    Every  such  foreign  insurance  company  shall,  within  five  Foreign 

2  days  after  its  withdrawal  from  the  transaction  of  business  in  the  com-  ceaSmgto''do 

3  monwealth  or  after  the  revocation  of  its  license  issued  by  the  commis-  igisl'^iss,  §  i. 

4  sioner  of  insurance  or  of  his  refusal  to  renew  it,  deposit  with  a  trustee  ^''^  ^^'^  ^®*' 

5  to  be  named  by  the  department  an  amount  equal  to  twenty-five  per  cent 

6  of  its  obligations  incurred  or  to  be  incurred  under  workmen's  compen- 

7  sation  policies  issued  to  employers  in  the  commonwealth;    and  within 

8  thirty  days  after  such  withdrawal,  revocation  of  or  refusal  to  renew  a 

9  license,  such  company  shall  deposit  with  said  trustee  an  amount  equal 

10  to  the  remainder  of  such  obligations  incurred  or  to  be  incurred,  the 

11  amount  of  which  obligations  shall  be  determined  by  the  department. 

12  The  amounts  so  deposited  shall  be  available  for  the  payment  of  the  said 

13  obligations  of  the  company  to  the  same  extent  as  if  the  company  had 

14  continued  to  transact  business  in  the  commonwealth,  and  the  trustee 

15  so  receiving  said  deposits  shall  pay  such  obligations  at  the  times  and  in 

16  a  manner  satisfactory  to  the  department. 

1  Section  63.     Insurance   companies   insuring   employees   under   this  iaf9rmation 

2  chapter  shall,  at  the  request  of  the  department,  furnish  it  in  writing  any  compa'ifiea  on 

3  information  required   in  connection  with  the  administration  by  said  departm°ent''° 

4  department  of  this  chapter,  including  any  statistics  and  the  names  of  ^^^*'  ''°*'  ^  ^^• 

5  all  employers  insured  by  them. 

1  Section  64.    The  insurer  shall  make  and  enforce  reasonable  rules  and  ,^gi"r''^ 

2  regulations  for  the  prevention  of  injuries  on  the  premises  of  insured  per-  {y^'j  i|'' 

3  sons,  and  for  this  purpose  inspectors  of  the  insurer  shall  have  free  access  isia.  35b.  §  69. 

.  ,,  ,  .''.'.  I  ■  u  T  J  215  Mas3.  480. 

4  to  all  such  premises  durmg  regular  working  hours.     Insured  persons  or 

5  employees  thereof  aggrieved  by  such  rules  or  regulations  may  petition 

6  the  department  of  labor  and  industries  for  a  review,  and  it  may  affirm, 

7  amend  or  annul  the  rule  or  regulation. 

1  Section  65.     For  every  case  of  personal  injury  resulting  in  death  Special  fund 

2  covered  by  this  chapter,  when  there  are  no  dependents,  the  insurance  p°ayment3° 

3  company  shall  pay  into  the  treasury  of  the  commonwealth  one  hundred  '®'^'  ^'"'  ^  ^' 
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dollars.  Such  payments  shall  constitute  a  special  fund  in  the  custody  of  4 
the  state  treasurer  who  shall  make  payments  therefrom  upon  the  written  5 
order  of  the  department  for  the  purposes  set  forth  in  section  thirty-seven.     6 


Modification 
of  liability. 
1911.  751, 
I,  i  I. 

209  Mass.  607. 
215  Mass.  480. 

222  Mass.  65. 

223  Mass.  386. 

227  Mass.  237. 

228  Mass.  147. 
230  Mass.  309. 


MISCELLANEOUS   PROVISIONS. 

Section  66.     In  an  action  to  recover  damages  for  personal  injury  1 

sustained  by  an  employee  in  the  course  of  his  employment,  or  for  death  2 

resulting  from  personal  injury  so  sustained,  it  shall  not  be  a  defence  —  3 

1.  That  the  employee  was  negligent;  4 

2.  That  the  injury  was  caused  by  the  negligence  of  a  fellow  employee;  5 

3.  That  the  employee  had  assumed  the  risk  of  the  injury.  6 


240  Mass.  262. 

242  Mass.  165. 

243  Mass.  536. 


253  Mass.  499. 
264  Mass.  312. 


265  Mass.  89. 
267  Mass.  5. 


Application  SECTION  67.    The  preceding  section  shall  not  apply  to  actions  to  re- 

ceding Section,    cover  damages  for  personal  injuries  sustained  by  domestic  servants  and 
li'li^^s.'         farm  laborers,  nor  to  actions  for  such  injuries  received  by  employees  of 

209  Mass.  607.  •  J  „  „ 

217  Mass.  5.      au  msurcd  person. 

225  Mass.  220.  230  Mass.  102.  243  Mass.  536.  3  Op.  A.  G.  569. 


Application  of 

certain  other 

laws. 

1911,  751, 

I.  §  4. 

1913,  807,  §  4. 

225  Mass.  220. 

243  Mass.  94. 

244  Mass.  47. 


Section  68.  Chapter  one  hundred  and  fifty-three  and  sections  four 
and  seven  to  ten,  inclusive,  of  chapter  two  hundred  and  twenty-nine  shall 
not  apply  to  employees  of  an  insured  person,  nor  to  laborers,  workmen  or 
mechanics  employed  by  any  county,  city,  town  or  district  subject  to 
sections  sixty-nine  to  seventy-five,  inclusive,  while  this  chapter  is  in 
effect. 


Compensation 
by  the  com- 
monwealth, 
etc.      Defini- 
tion of  certain 
terms  in 
§  §68-75. 
1913.  807,  §  1. 
1924,  434. 
1927,  309,  §  12. 
223  Mass.  270. 

226  Mass.  517. 

227  Mass.  44. 
232  Mass.  458. 
242  Mass.  290. 
271  Mass.  362. 
Op.  A.  G. 
(1917)  68. 


Section  69.  The  commonwealth  and  any  county,  city,  towm  or  dis-  1 
trict  having  the  power  of  taxation  which  has  accepted  chapter  eight  hun-  2 
dred  and  seven  of  the  acts  of  nineteen  hundred  and  thirteen  shall  pay  to  3 
laborers,  workmen  and  mechanics  employed  by  it  who  receive  injuries  4 
arising  out  of  and  in  the  course  of  their  employment,  or,  in  case  of  death  5 
resulting  from  such  injury,  to  the  persons  entitled  thereto,  the  com-  6 
pensation  required  by  this  chapter.  Compensation  payable  under  this  7 
chapter  to  an  injured  employee  of  the  commonwealth  who  recei\es  full  8 
maintenance  in  addition  to  his  cash  salary  or  wage,  and  compensation  9 
payable  thereunder  to  his  dependents  in  case  of  his  death,  shall  be  based  10 
upon  his  average  weekly  wages  plus  the  sum  of  seven  dollars  per  week  11 
in  lieu  of  the  full  maintenance  received  by  him.  Sections  seventy  to  12 
seventy-five,  inclusive,  shall  apply  to  the  commonwealth  and  to  any  13 
county,  city,  town  or  district  having  the  power  of  taxation  which  has  14 
accepted  said  chapter  eight  hundred  and  seven.  The  terms  laborers,  15 
workmen  and  mechanics,  as  used  in  sections  sixty-eight  to  seventy-five,  16 
inclusive,  shall  include  foremen,  subforemen  and  inspectors  of  the  com-  17 
monwealth  or  of  any  such  county,  city,  towni  or  district,  to  such  extent  18 
as  the  commonwealth  or  such  county,  city,  town  or  district,  acting  19 
respectively  through  the  governor  and  council,  county  commissioners,  20 
city  council  or  the  cjualified  voters  in  a  town  or  district  meeting,  shall  21 
determine,  as  evidenced  by  a  writmg  filed  with  the  department.  22 
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1  Section  70.     Procedure  under  sections  sixty-nine  to  seventy-five,  in-  Procedure. 

2  elusive,  and  the  jurisdiction  of  the  department  shall  be  the  same  as  under  242  Mass!  290. 

3  sections  one  to  sixty-eight,  inclusive,  and  the  commonwealth  or  such 

4  county,  city,  tomi  or  district  shall  have  the  same  rights  in  proceedings 

5  under  said  sections  as  the  insurer.     The  state  treasurer  or  the  treasurer 

6  or  officer  having  similar  duties  of  such  county,  city,  town  or  district  shall 

7  pay  compensation  awarded  for  injury  to  persons  in  its  employment  upon 

8  proper  vouchers  without  further  authority. 

1  Section  71.     Except  as  provided  in  the  following  section,  such  county,  other 

2  city,  town  or  district  shall  not  be  liable  in  any  action  for  a  personal  injury  exSude*d. 

■3  sustained  by  a  laborer,  workman  or  mechanic  in  the  course  of  his  employ-  22.3  mTss!  288. 

4  ment  by  such  county,  city,  tomi  or  district,  or  for  death  resulting  from  ||^  ^^|J;  ^J^- 

5  such  injury. 

242  Mass.  290. 

1  Section  72.    A  laborer,  workman  or  mechanic  entering  the  service  of  ^ht7by^ 

2  such  county,  city,  town  or  district  who  would,  if  injured,  have  a  right  ^!j;\P3'°g^f  54 

3  of  action  against  the  county,  city,  town  or  district  by  law,  may  claim  242  Mass'.  290. 

4  or  waive  his  right  of  action  as  provided  in  section  twenty-four,  and  shall 

5  be  deemed  to  have  waived  such  right  of  action  unless  he  claims  it. 

1  Section  73.     Any  person  entitled  to  receive  compensation  as  pro-  Election 

2  vided  by  section  sixty-nine  from  the  commonwealth  or  from  such  county,  penlafion  and 

3  city,  towTi  or  district,  who  is  also  entitled  to  a  pension  by  reason  of  the  m3,°807. 5  5. 

4  same  injury,  shall  elect  whether  he  will  receive  such  compensation  or  -*-  ^^^^^-  ~^' 

5  such  pension,  and  shall  not  receive  both.     If  a  person  entitled  to  such 

6  compensation  from  the  commonwealth  or  from  such  county,  city,  town 

7  or  district  receives  by  special  act  a  pension  for  the  same  injury,  he  shall 

8  forfeit  all  claim  for  compensation;  and  any  compensation  received  by  him 

9  or  paid  by  the  commonwealth  or  by  such  county,  city,  towTi  or  district 

10  which  employs  him  for  medical  or  hospital  services  rendered  to  him  may 

11  be  recovered  back  in  an  action  at  law.     No  further  payment  shall  be 

12  awarded  by  vote  or  otherwise  to  any  person  who  has  claimed  and  received 

13  compensation  under  sections  sixty-nine  to  seventy-five,  inclusive. 

1  Section  74.     Sections    sixty-nine    to    seventy-five,    inclusive,    shall  ofPfl'^-??. 

2  apply  to  all  laborers,   workmen  and  mechanics  in  the  service  of  the  J-JJjj'  *o^'  5  6. 

3  commonwealth  or  of  such  countv,  citv,  town  or  district  under  anv  em-  228  Mass.  316. 

,        ,  ,,   ,  .  ■•,.,.,  ,  .       •        .         23S  Mass.  412. 

4  ployment  or  contract  01  hire,  expressed  or  implied,  oral  or  written,  in-  242  Mass.  290. 

5  eluding  those  employed  in  work  done  in  performance  of  governmental 

6  duties  as  well  as  those  employed  in  municipal  enterprises  conducted  for 

7  gain  or  profit.     Said  sections  shall  not  apply  to  inmates  of  institutions 

8  performing  labor  under  sections  forty-eight  to  seventy-eight,  inclusive, 

9  of  chapter  one  hundred  and  twenty-seven.     For  the  purposes  of  said 

10  sections  all  laborers,  workmen  and  mechanics  paid  by  the  commonwealth, 

11  but  serving  under  boards  or  commissions  exercising  powers  within  defined 

12  districts,  shall  be  deemed  to  be  in  the  service  of  the  commonwealth. 

1  Section  75.     Every  board,  commission  and  department  of  the  com-  Agents  for 

2  monwealth  employing  laborers,  workmen  and  mechanics,  and  e\ery  such  T^'es-'is. 

3  county,  city,  town  and  district  shall,  through  its  executive  officer  or  j^YI"' 

242  Mass.  290. 
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board,  designate  a  person  to  act  as  its  agent  in  furnishing  the  benefits  due  4 
under  sections  sixty-nine  to  seventy-five,  inclusive.  Such  agent  shall  be  5 
responsible  for  the  proper  carrying  out  of  said  sections  under  the  direction  6 
and  supervision  of  the  department  until  his  agency  is  revoked  and  a  new  7 
agent  designated.  The  name  and  address  of  every  such  agent  shall  be  8 
filed  with  the  department  immediately  upon  his  designation.  This  sec-  9 
tion  shall  not  apply  to  counties,  cities,  towns  and  districts  which  have  10 
provided  by  insurance  for  the  payment  of  compensation  required  by  this  11 
chapter.  12 


CHAPTER     153. 

LIABILITY    OF    EMPLOYERS    TO    EMPLOYEES    FOR    INJURIES    NOT 
RESULTING  IN   DEATH. 


Sect. 

1.  Liability. 

2.  Neglect   to   notify  employer   of   negli- 

gence or  defect  bars  recovery. 

3.  Known    defect    not    remedied.      Em- 

ployee does  not  assume  risk. 

4.  Risk  not   assumed    by    railroad    em- 

ployees. 


Sect. 

5.  Limit  of  damages  recoverable. 

6.  Notice  of  injury. 

7.  Independent  contractor. 

8.  Insurance  fund. 

9.  Examination  of  premises. 


Liability. 
1887,  270, 
§11.7. 

1892,  260.  §  1. 

1893,  359. 

1894,  499. 
1897.  491. 
R.  L.  106, 
§§71,79. 

1908,  420. 

1909,  514, 
5§  127.  142. 

144  Mass.  198. 

145  Mass.  468. 


144  Mass.  198. 
146  Mass.  586. 
148  Mass.  533. 

152  Mass.  160. 

153  Mass.  460. 


Section  1.     If  personal  injury  is  caused  to  an  employee,  who,  at  the  1 

time  of  the  injury,  is  in  the  exercise  of  due  care  by  reason  of  —  2 

First,  A  defect  in  the  condition  of  the  ways,  works  or  machinery  3 

connected  with  or  used  in  the  business  of  the  employer,  which  arose  4 

from,  or  had  not  been  discovered  or  remedied  in  consequence  of,  the  5 

negligence  of  the  employer  or  of  a  person  in  his  service  who  had  been  6 

intrusted  by  him  with  the  duty  of  seeing  that  the  ways,  works  or  ma-  7 

chinery  were  in  proper  condition ;  or  8 


147  Mass.  573. 

153  Mass.  73,  281,  468. 

154  Mass.  29,  248,  407. 

155  Mass.  21,  368. 

156  Mass.  131,  163,  298. 

158  Mass.  135,  228,  238,  318. 

159  Mass.  1. 

160  Mass.  131,  152,  201, 
230,  248,  260,  457.  554,  557. 

161  Mass.  153,  368. 

162  Mass.  198,  312,  .334. 

163  Mass.  221.  364. 

164  Mass.  168,^06,  453.  523. 

165  Mass.  16,  202,  443. 

166  Mass.  4. 

167  Mass.  39,  167, 
406,  588.  590. 

168  Mass.  1,  40.  217,  219, 
226,  254,  270,  395,  4.50. 

169  Mass.  67,  541,  574. 

170  Mass.  298. 

171  Mass.  417,  427. 

172  Mass.  50,  89. 
130,  150.  548. 

173  Mass.  42,  400. 


174  Mass.  320,  398. 

175  Mass.  183,  363, 
466,  496. 

176  Mass.  135. 

177  Mass.  69,  144,  170. 

178  Mass.  9,  485. 

179  Mass.  190. 

180  Mass.  113,  363,  403. 

181  Mass.  326. 

182  Mass.  368,  500. 

183  Mass.  13. 

185  Mass.  82,  442. 

186  Mass.  47,  205. 

187  Mass.  87,  239.  397. 

188  Mass.  75,  290,  371, 
437,481. 

189  Mass.  62.  336. 

191  Mass.  40,  338,  479. 

192  Mass.  257,  481,  538. 

193  Mass.  89. 

194  Mass.  260,  310, 
378,  412. 

196  Mass.  95. 

197  Mass.  550. 

198  Mass.  337,  398,  532. 


290  Mass.  188,  522,  546. 

201  Mass.  296,  352,  464. 

202  Mass.  17,  82,  193, 
228,  340,  491. 

203  Mass.  265,  273, 
294,  532. 

204  Mass.  42. 

205  Mass.  59,  366. 

206  Mass.  463. 

207  Mass.  99,  117. 

208  Mass.  106.  282,  304. 

209  Mass.  65,  81. 

210  Mass.  344. 

212  Mass.  271. 

213  Mass.  148. 

214  Mass.  ■»72. 
217  Mass.  566. 
219  Mass.  277,  399. 
221  Mass.  20,  282. 
223  Mass.  609,  821. 
226  Mass.  355. 
230  Mass.  102,  423, 
446,  587. 

253  Mass.  99. 


Second,  The  negligence  of  a  person  in  the  service  of  the  employer  9 
who  was  intrusted  with  and  was  exercising  superintendence  and  whose  10 
sole  or  principal  duty  was  that  of  superintendence,  or,  in  the  absence  of  11 
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1933 


12  such  superintendent,  of  a 

13  thoritv  or  consent  of  such 


person  acting  as 
employer;  or 


superintendent  with  the  au-  iss  Maes.  21, 

584. 


1,56  Mass.  131.  293, 

179  Mass.  307. 

342,  36S.  527. 

180  .Mass.  115.  572. 

158  Mass.  174.  318. 

379. 

181  Mass.  329.  480. 

159  Mass.  348,  532, 

536. 

182  Mass.  260.  411, 

160  Mass.  131,  201, 

420.  503. 

248,  457,  573. 

184  Mass.  39.  225,  287. 

161  Mass.  170,  ,502. 

185  Mass.  139.  214. 

162  Mass.  185,  312. 

,334. 

186  Mass.  99,  318,  572. 

163  Mass.  216,  344, 

364. 

187  .Mass.  18,  51,  67, 

164  Mass.  296,  387. 

157,  229.  239.  432.  586. 

165  Mass.  71,  202,  221, 

188  Mass.  141.  420. 

436,  443. 

189  Mass.  62.  336,  576. 

166  Mass.  48,  268. 

190  Mass.  421. 

167  Mass.  23,  52,  588. 

191  Mass.  9.  20,  40, 

168  Mass.  10.  226. 

269.  479. 

169  Mass.  416,  485. 

192  Mass.  319,  41.5,  538. 

170  Mass.  156,  298. 

193  Mass.  103.  495. 

171  Mass.  36,  162. 

194  Mass.  386.  431. 

359,  395,  417. 

195  Mass.  168. 

172  Mass.  56,  78, 

196  Mass.  336,  402,  524. 

1,50,  222,  324, 

197  Mass.  43,  550. 

331,  468,  504,  555. 

198  Mass.  60,  163, 

173  Mass.  26,  105, 

337,  .528,  577. 

180,  512. 

199  Mass.  254,  421,  522. 

174  Mass.  46,  202, 

200  Mass.  105,  221. 

442,  453,  455. 

360,  432,  507,  522,  571. 

175  Mass.  438. 

201  Mass.  117,  126, 

176  Mass.  125,  258, 

369. 

269,  393.  486. 

177  Mass.  176,  422. 

565. 

202  Mass.  17,  228, 

178  Mass.  242,  295. 

480,  554. 

203  Mass.  258,  519,  532. 

204  Mass.  130,  197, 
,306.  323,  477. 

205  Mass,  270,  283, 
366,  431. 

206  Mass.  227,  305, 
451,  458. 

207  Mass.  99,  200,  484. 

208  Mass.  97,  196,  229, 
296,  304,  346,  520. 

209  Mass.  ,52,  58.  81.  152. 

210  Mass.  177,  361. 

211  Mass.  82,  504. 

212  Mass.  171,  189, 
271,  577. 

213  Mass.  125,  143,  145, 
148.  284.  524. 

214  Mass.  444.  461.  472. 

216  Mass.  144.  274.  512. 

217  Mass.  161.  309.  566. 

218  Mass.  71. 

219  Mass.  6.  144. 

221  Mass.  20.  195.  282. 

222  Mass.  17. 

223  Mass.  335.  521. 

227  Mass.  135. 

228  Mass.  361. 

229  Mass  41. 

230  Mass.  446. 


14  Third,  The  neghgence  of  a  person  in  the  service  of  the  employer  who  issMass.  112, 

15  was  in  charge  or  control  of  a  signal,  switch,  locomotive  engine,  elevated  i56  Mass.  13. 
IG  train  or  train  upon  a  railroad  or  elevated  railway; 


1.59  Mass.  348.  5,32. 
164  Mass.  296,  523, 
166  Mass.  268. 
169  Mass.  170. 
171  Mass.  249. 
173  Mass.  177. 
176  Mass,  393. 
182  Mass.  237. 


188  Mass.  420. 
191  Mass,  44. 
195  Mass,  437. 

199  Mass.  522. 

200  Mass.  422,  551. 
203  Mass.  437. 
205  Mass.  540. 
207  Mass.  486. 


208  Mass.  11,  520. 

210  Mass.  271. 

211  Mass,  570. 
214  Mass,  459. 
218  Mass,  45. 
220  Mass.  250. 
256  Mass.  337. 


17  The  employee,  or  his  legal  representatives,  shall,  subject  to  the  eight  isi  Mass.  245. 

18  following  sections,  have  the  same  rights  to  compensation  and  of  action 

19  against  the  employer  as  if  he  had  not  been  an  employee,  nor  in  the  serv- 

20  ice,  nor  engaged  in  the  work,  of  the  employer. 

21  A  car  in  use  by  or  in  possession  of  a  railroad  corporation,  or  an  ele- 

22  vated  car  in  use  by  or  in  possession  of  an  elevated  railway  corporation, 

23  shall  be  considered  as  a  part  of  the  ways,  works  or  machinery  of  the  cor- 

24  poration  which  uses  or  has  it  in  possession,  within  the  meaning  of  clause 

25  first,  whether  owned  by  such  corporation  or  by  some  other  company  or 

26  person.    One  or  more  cars  which  are  in  motion,  whether  attached  to  an 

27  engine  or  not,  shall  constitute  a  train  within  the  meaning  of  clause  third, 

28  and  whoever,  as  a  part  of  his  duty  for  the  time  being,  physically  con- 

29  trols  or  directs  the  movements  of  a  signal,  switch,  locomotive  engine, 

30  elevated  train  or  train  shall  be  deemed  to  be  a  person  in  charge  or  control 

31  of  a  signal,  switch,  locomotive  engine,  elevated  train  or  train  within  the 

32  meaning  of  said  clause. 

33  This  section  shall  not  apply  to  injuries  caused  to  domestic  servants  or  197  Mass.  391. 

34  farm  laborers  by  fellow  employees. 


1  Section  2.     An  employee  or  his  legal  representatives  shall  not  be  Neglect  to 

2  entitled  under  section  one  of  this  chapter  or  under  chapter  two  hun-  proycrof 

3  dred  and  twenty-nine  to  any  right  of  action  for  damages  against  his  Spfecfbars"' 

4  employer  if  such  employee  knew  of  the  defect  or  negligence  which  caused  lis?!"!™,  §  5. 

5  the  injury,  and  failed  within  a  reasonable  time  to  give,  or  cause  to  be  f';^  5i°4%\3l; 
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156  Mass.  368.   given,  information  thereof  to  the  employer,  or  to  some  person  superior 
192  Mass^  257!   to  himself  in  the  service  of  the  employer  who  was  intrusted  with  general 


superintendence. 


Known  detect 
not  remedied. 
Employee 
does  not 
assume  risk. 
1909,  363. 
221  Mass.  282. 
230  Mass.  5S7. 


Section  3.  If  a  defect  in  the  ways,  works  or  machinery  of  an  em- 
ployer has  been  reported  to  the  person  whose  duty  it  is  to  remedy  said 
defect,  or  cause  it  to  be  remedied,  or  to  report  its  existence,  and  such 
defect  is  not  remedied  within  a  reasonable  time,  and  by  reason  of  said 
defect  an  employee  is  injured,  such  employee  shall  not  be  held  to  have 
assumed  the  risk  of  such  injury. 


Risk  not  as- 
sumed by 
railroad  em- 
ployees. 
1895,  362,  §  7. 
R.  L.  HI. 
§  209. 

1906,  463,  II. 
§  167. 

1909,514,  §143. 
188  Mass.  390. 
196  Mass.  471. 


Section  4.     An  employee  of  a  railroad  corporation  injured  by  any  1 

locomotive,  car  or  train  used  contrary  to  any  provision  of  sections  one  2 

hundred  and  fifty-five  and  one  hundred  and  fifty-seven  to  one  hundred  3 

and  fifty-nine,  inclusive,  of  chapter  one  hundred  and  sixty  shall  not  be  4 

deemed  to  have  assumed  the  risk  of  such  injury,  although  he  continues  5 

in  the  employment  of  such  corporation  after  the  unlawful  use  of  such  6 

locomotive,  car  or  train  has  been  brought  to  his  knowledge.    An  em-  7 

ployee  of  a  railroad  corporation  injured  by  any  locomotive,  car  or  train  8 

by  reason  of  the  negligence  of  any  other  employee  of  the  corporation  9 

shall  not  be  deemed  to  have  assumed  the  risk  of  such  injury.  10 


Limit  of 
damages 
recoverable. 
1887,  270,  §  3. 
1892,  260. 


Section  5.  The  amount  of  damages  awarded  in  an  action  under  sec-  1 
tion  one  for  a  personal  injury  to  an  employee,  in  which  no  damages  for  2 
his  death  are  awarded,  shall  not  exceed  four  thousand  dollars.  3 


1893.  359. 
1900.  448. 


R.  L.  106,  §  74. 
1909,514,  §131. 


203  Mass.  273. 
211  Mass.  504. 


Notice  of 
injury. 

1887,  270,  5  3. 

1888,  155,  §  1. 
1892.  260.  §  2. 
1894,  389. 
1900,  446. 

R.  L.  106.  §  75. 
1909,514,  §132. 

1910,  166,  §  2; 
611. 

1911,  178,  §  1. 

1912,  251. 
1914,  699. 
150  Mass.  190, 
517. 

153  Mass.  29, 
356,  380.  468. 

155  Mass.  1. 

156  Mass.  262. 

157  Mass.  51. 
160  Mass.  143, 
201,  348. 

162  Mass.  334. 

163  Mass.  105. 

166  Mass.  268. 

167  Mass.  595. 
170  Mass.  348. 

172  Mass.  415. 

173  Mass.  177. 
175  Mass.  391. 
178  Mass.  59. 
180  Mass.  69, 
270. 

182  Mass.  237. 

197  Mass.  178, 
586. 

198  Mass.  385. 

199  Mass.  418, 
421. 

200  Mass.  284. 

201  .Mass.  473. 

202  Mass.  228. 
204  Mass.  197. 

209  Mass.  196. 

210  Mass.  86. 
216  Mass.  512, 
552. 


Section  6.  No  action  for  the  recovery  of  damages  for  injury  under  1 
section  one  of  this  chapter  or  for  death  under  section  four  or  seven  of  2 
chapter  two  hundred  and  twenty-nine  shall  be  maintained  unless  notice  3 
of  the  time,  place  and  cause  of  the  injury  is  given  to  the  employer  within  4 
sixty  days,  and  the  action  is  commenced  within  one  year,  after  the  acci-  5 
dent  which  causes  the  injury  or  death.  Such  notice  shall  be  in  writing,  6 
signed  by  the  person  injured  or  by  a  person  in  his  behalf.  If  the  person  7 
injured  dies  within  the  time  required  for  giving  the  notice,  his  executor  or  8 
administrator  may  give  such  notice  within  sixty  days  after  his  appoint-  9 
ment;  and  in  such  case  the  action  may  be  begun  within  one  year  after  10 
the  appointment  of  such  executor  or  administrator.  If  from  physical  or  11 
mental  incapacity  it  is  impossible  for  the  person  injured  to  give  the  notice  12 
within  the  time  provided  in  this  section,  he  may  give  it  within  ten  days  13 
after  such  incapacity  has  been  removed,  and  if  he  dies  within  said  ten  14 
days  his  executor  or  administrator  may  give  such  notice  within  six-ty  days  15 
after  his  appointment.  If  the  employer  dies  without  such  notice  having  16 
been  given  and  before  the  time  for  giving  such  notice  has  elapsed,  the  17 
notice  may  be  given  to  his  executor  or  administrator,  and  the  time  within  18 
which  the  notice  may  be  given  as  herein  provided  shall  run  from  the  ap-  19 
pointment  of  the  executor  or  administrator.  A  notice  given  under  this  20 
section  shall  not  be  held  invalid  or  insufficient  solely  by  reason  of  an  21 
inaccuracy  in  stating  the  time,  place  or  cause  of  the  injury  if  it  is  shown  22 
that  there  was  no  intention  to  mislead,  and  that  the  employer  was  not  23 
in  fact  misled  thereby.  If  the  employer  dies  without  such  action  having  24 
been  brought  and  before  the  time  for  bringing  the  action  has  elapsed,  the  25 
action  may  be  begun  against  his  executor  or  administrator  not  less  than  26 
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27  six  months  and  not  more  than  one  year  after  the  executor  or  admin-  219  Mas3.  im. 

28  istrator  has  given  bond  for  the  performance  of  his  trust.    Any  form  of  253  Mass!  499! 

29  WTitten  communication  signed  by  the  person  so  injured,  or  by  some  per- 

30  son  in  his  behalf,  or  by  his  executor  or  administrator,  or  by  some  person 

31  in  behalf  of  such  executor  or  administrator,  containing  the  information 

32  that  the  person  was  so  injured,  giving  the  time,  place  and  cause  of  the 

33  injury  or  death,  shall  be  considered  a  sufficient  notice. 

1  Section  7.     If  an  employer  enters  into  a  contract,  written  or  verbal,  JSntfartor"' 

2  with  an  independent  contractor  to  do  a  part  of  such  employer's  work,  J^**^;  ^J^- 1 fg. 

3  or  if  such  contractor  enters  into  a  contract  with  a  sub-contractor  to  do  1909  sm/sim: 

4  all  or  any  part  of  the  work  comprised  m  such  contractor  s  work  with  190  m^.  288. 

5  the  employer,  such  contract  or  sub-contract  shall  not  bar  the  liability 

6  of  the  employer  for  injuries  to  the  employees  of  such  contractor  or  sub- 

7  contractor  caused  by  any  defect  in  the  condition  of  the  ways,  works, 

8  machinery  or  plant,  if  they  are  the  property  of  the  employer  or  are  fur- 

9  nished  by  him  and  if  such  defect  arose,  or  had  not  been  discovered  or 

10  remedied,  through  the  negligence  of  the  employer  or  of  some  person 

11  intrusted  by  him  with  the  duty  of  seeing  that  they  were    in   proper 

12  condition. 

1  Section  8.     An  employer  who  has  contributed  to  an  insurance  fund  J^"'"^® 

2  created  and  maintained  for  the  mutual  purpose  of  indemnifying  an  em-  jss^,  270,  §  e^ 

3  ployee  for  personal  injuries  for  which  compensation  may  be  recovered  1909,514,' 5 135. 

4  under  section  one  or  to  any  relief  society  formed  under  sections  eighty- 

5  six,  eighty-seven  and  eighty-eight  of  chapter  one  hundred  and  fifty-nine, 

6  or  the  corresponding  provisions  of  earlier  laws  may  prove  in  mitigation 

7  of  the  damages  recoverable  by  an  employee  under  said  section  one,  such 

8  proportion  of  the  pecuniary  benefit  received  by  such  employee  from  any 

9  such  fund  or  society  on  account  of  such  contribution  of  said  employer  as 

10  the  contribution  of  such  employer  to  such  fund  or  society  bears  to  the 

11  whole  contribution  thereto. 

1  Section  9.     A  justice  of  the  superior  court  may,  upon  petition  setting  Examination 

2  forth  in  ordinary  language  that  the  servant  or  employee  of  a  certain  per-  i908?3'8a^' 

3  son,  has  been  injured  in  the  course  of  his  employment,  through  some  alfMaas'.Vsg*' 

4  defect  in  the  ways,  works  or  machinery  owned  or  used  by  the  employer, 

5  and  that  it  is  necessary  in  order  to  protect  the  interests  of  the  injured 

6  person  that  an  examination  should  be  made  of  the  ways,  works  or  rna- 

7  chinery  through  whose  defect  the  injury  occurred,  and  after  such  notice 

8  to  the  employer  as  any  justice  of  said  court  may  direct  or  approve,  and 

9  a  hearing,  grant  an  order  directing  the  employer  or  person  in  control 

10  of  such  ways,  works  or  machinery  to  permit  the  person  named  in  said 

11  order  to  make  such  examination,  under  conditions  to  be  set  forth  in  the 

12  order. 
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CHAPTER     154. 

ASSIGNMENT  OF  WAGES. 


Sect. 
.   1.  Definition  of  assignment. 

2.  Requisites  for  validity  of  assignments 

to  secure  small  loans. 

3.  Requisites  for  validity  of  other  assign- 

ments. 


Sbct. 

4.  Same  subject. 

5.  Standard  form  of  assignment. 

6.  Validity  against  trustee  process. 

7.  E£fect  of  assignment. 


Definition  of  SECTION  1.  The  term  "assignment",  as  used  in  this  chapter,  shall  1 
1906, 390,  §  3.  include  every  mstrument  purporting  to  transier  an  interest  in  or  an  2. 
\  123.     '         authority  to  collect  the  future  wages  or  salary  of  a  person.  3 


Requisites  for 
validity  of 
assignments 
to  secure  small 
loans. 
1908,  605, 
§§  7,  8. 

1910,  563. 

1911,  727,  §  22. 

1912,  675,  §  6. 
200  Mass.  482. 
221  Mass.  241. 
266  Mass.  583. 


Section  2.  No  assignment  of  or  order  for  wages  or  salary  to  be  1 
earned  in  the  future  to  secure  a  loan  of  less  than  three  hundred  dollars  2 
shall  be  valid  against  an  employer  of  the  person  making  such  assignment  3 
or  order  until  the  assignment  or  order  is  accepted  in  writing  by  the  em-  4 
ployer,  nor  until  the  assignment  or  order  and  the  acceptance  of  the  same  5 
have  been  filed  and  recorded  with  the  clerk  of  the  town  where  the  person  6 
making  the  assignment  or  order  resides,  if  he  is  a  resident  of  the  com-  7 
monwealth,  or  in  which  he  is  employed  if  he  is  not  a  resident  thereof;  nor  8 
shall  it  be  valid  unless  said  assignment  is  substantially  in  the  form  pre-  9 
scribed  in  section  five.  No  such  assignment  or  order  shall  be  recorded  10 
by  the  clerk  of  a  town  unless  it  states  on  its  face  that  the  sum  of  ten  11 
dollars  per  week,  as  earned,  of  the  wages  or  salary  so  assigned  is  exempt  12 
from  such  assignment  or  order.  No  such  assignment  or  order  shall  be  13 
valid  when  made  by  a  married  man  unless  the  written  consent  of  his  14 
wife  to  the  making  thereof  is  attached  thereto.  No  such  assignment  or  15 
order  shall  be  valid  for  a  period  exceeding  one  year  from  the  making  16 
thereof.  17 


Reqmsites 
for  validity  of 
other  assign- 
ments. 

1905,  308. 

1906.  390,  §  1. 
1909,  514. 

§  121. 

1916,208,  5  1. 
1929,  159. 
196  Mass.  628. 
266  Mass.  583. 


Section  3.    No  assignment  of  or  order  for  future  wages  other  than  1 

one  subject  to  the  preceding  section  shall  be  valid  for  a  period  exceeding  2 

two  years  from  the  making  thereof,  nor  unless  made  to  secure  a  debt  3 

contracted  prior  to  or  simultaneously  with  the  execution  of  said  assign-  4 

ment  or  order,  nor  unless  executed  in  writing  in  the  standard  form  set  5 

forth  in  section  five  and  signed  by  the  assignor  in  person  and  not  by  6 

attorney,  nor  unless  such  assignment  or  order  states  the  date  of  its  7 

execution,  the  money  or  the  money  value  of  goods  actually  furnished  8 

by  the  assignee  and  the  rate  of  interest,  if  any,  to  be  paid  thereon.    Three  9 

fourths  of  the  weekly  earnings  or  wages  of  the  assignor  shall  at  all  times  10 

be  exempt  from  such  assignment  or  order,  and  no  assignment  or  order  11 

shall  be  valid  which  does  not  so  state  on  its  face.    No  such  assignment  12 

or  order  shall  be  valid  unless  the  written  acceptance  of  the  employer  of  13 

the  assignor,  and,  if  the  assignor  is  a  married  man,  the  written  consent  14 

of  his  wife  to  the  making  thereof,  are  endorsed  thereon  or  attached  15 

thereto.  16 

?SS1^  ^^^"ih  Section  4.  No  assignment  under  section  three  shall  be  valid  unless  1 
1909, 514,  a  copy  thereof  is  delivered  to  the  assignor  by  the  assignee  at  the  date  oi  Z 
207  Mass.  328.   the  cxccution  of  such  assignment.     No  such  assignment  shall  be  binding    3 
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4  on  the  employer  of  the  assij;nor  until  a  copy  of  the  assignment  and  a 

5  MTitten  account,  which  shall  conform  to  the  requirements  hereinafter 

6  stated,  have  been  deUvered  to  said  employer.     The  account  shall  contain 

7  a  statement  of  the  balance  due  and  of  the  sums  of  money  received  by 

8  the  assignee,  together  with  the  date  of  every  such  payment  and  a  state- 

9  ment  as  to  whether  such  payment  is  interest,  a  payment  on  the  prin- 

10  cipal,  or,  in  case  of  a  loan,  a  payment  on  the  charge  for  making  and 

11  securing  it. 

1      Section  5.    The  standard  form  of  assignment  shall  be  as  follows:      standard^form 

1906.  390,  §  4'. 

Know  All  Men  by  these  Presents.  §  124.     ' 

IOTA     *?fl  R     R  ^ 

That  I,  of  in  the  county  235  Mass!  284. 

of  ,  for  a  valuable  consideration,  to  me  paid  by  , 

of  ,  the  receipt  whereof  I  do  hereby  acknowledge,  do  hereby 

assign  and  transfer  to  said  all  claims  and 

demands,  not  exempt  by  law  (which  I  now  have,  and  all)  which  withm  a  period 
of  from  the  date  hereof  1  may  and  shall  have  against  my  present 

employer,  and  against  any  person  whose  employ  I  shall  hereafter  enter,  (for  all 
sums  of  money  due  and)  for  all  sums  of  money  and  demands  which,  at  any  time 
within  said  period  may  and  shall  become  due  to  me,  for  services  as 
To  have  and  to  hold  the  same  to  the  said  ,  his  executors,  adminis- 

trators and  assigns,  to  secure  a  debt 

(1)  Of  dollars  (with  interest  thereon  from  ,  at  the 
rate  of  per  cent  per  annum),  for  money  (or  goods)  actually  furnished 
by  the  assignee  amounting  to                          dollars. 

(2)  Contracted  prior  to  the  execution  of  this  assignment  (or  contracted  simul- 
taneously with  the  execution  of  this  assignment). 

(3)  Three  fourths  of  the  weekly  earnings  or  wages,  which  are 
dollars,  are  exempt  from  tliis  assignment. 

(4)1  Ten  dollars  per  week,  as  earned,  is  exempt  from  this  assignment. 
In  Witness  Whereof,  I  have  set  my  hand  this  day  of 

Signed  and  deUvered,  in  presence  of  h.  m. 

M.     Received  and  entered  in  records  of  assignment  of  wages  in 
clerk's  office  of  the  of  ,  book  ,  page 

,    Clerk. 

1  Section  6.     No  assignment  of  future  earnings  shall  be  valid  against  Jg^'JI^fj.^^t,^ 

2  a  trustee  process,  unless  before  service  of  the  writ  upon  the  alleged  trustee  fslTlji 

3  the  assignment  has  been  recorded  in  the  office  of  the  clerk  of  the  town  5§2,'3. ' 

4  where  the  assignor  resides  at  the  time  of  such  record. 

P  S    183    §39  5  Gray,  49.  115  Mass.  165.  131  Mass.  534. 

R.  L.  189,  §  34.  7  Gray,  150.  120  Mass.  94.  162  Mass.  562. 

1905,  308.  2  Allen,  407.  121  Mass.  167,  431.  184  Mass.  486. 

1909,  514,  i  125.  9  Allen,  106.  123  Mass.  353.  185  Mass.  54. 

1910,  563.  12  Allen,  498.  124  Mass.  162.  194  Mass.  579. 
8  Gush.  151.  102  Mass.  233,  235.  125  Mass.  475.  205  Mass.  26. 

1  Gray,  105.  108  Mass.  347.  126  Mass.  117.  221  Mass.  241. 

2  Gray,  565.  110  Mass.  204. 

1  Section  7.     Except  as  above  provided,  an  assignment  of  wages  made  Effect  of 

2  in  accordance  with  this  chapter  shall  bind  all  wages  earned  by  the  as-  i9S6°39o°  i  5. 

3  signer  within  the  period  named  in  such  assignment. 

1909,  514,  §  120.  207  Mass.  328.  221  Mass.  241. 


'  Clause  (4)  to  be  used  in  place  of  clause  (3)  only  for  assignment  under  section  2. 
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Electric  Railroads. 

Trackless  Trolley  Companies. 

Manufacture  and  Sale  of  Gas  and  Electricity. 

Water  and  Aqueduct  Companies. 
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Banks  and  Banking. 
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Deposits  with  Others  than  Banks. 
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Credit  Unions. 

Trust  Companies. 

Mortgage  Loan  Investment  Companies. 
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Corporations  for  Charitable  and  Certain  Other  Purposes. 

Foreign  CorporatiorLS. 

Voluntary  Associations  and  Certain  Trusts. 


CHAPTER     155. 

GENERAL  PROVISIONS  RELATIVE   TO  CORPORATIONS. 


Sect. 

general  provisions. 

1.  Scope  of  chapter,  etc. 

2.  Duties  of  commissioner  of  corpora- 

tions and  taxation. 

3.  Charters  subject  to  alteration  or  re- 

peal. 
3.^..  Public  service  corporations  to  make 
certain   deposits   of   funds   in   na- 
tional banks,  etc. 


Sect. 
4.  • 


5A. 


Use  of  names  of  public  service  cor- 
porations. 

Investigation,  etc.,  of  use  of  names  of 
public  service  corporations. 

Provision  for  further  depreciation, 
when  ordered  by  department  of 
public  utiUties. 
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Sect. 

6. 

7. 

8. 

9. 
10. 
11. 

12. 


13. 


14. 


15. 


16. 

17. 

18. 
19. 

20. 

21. 
22. 
23. 


24. 
25. 
26. 
27. 

28. 

29. 
30. 

31. 


POWERS   OP   CORPORATIONS. 

Gener.il  powers. 

By-laws. 

Conveyance  of  land. 

Corporate  name. 

Change  of  name. 

Unauthorized  business  may  be  en- 
joined. 

Free  beds  in  hospitals. 

ORGANIZ.\TION    AND    MEETINGS. 

Corporations  created  by  special 
charter. 

First  meeting  of  chartered  corpora- 
tions. 

Meeting  called  by  justice  of  the  peace, 
when. 

CAPITAL    STOCK. 

Par  value  of  shares. 

Shares  not  to  be  issued  for  less  than 

par. 
Preferred  stock. 
Laws  governing  preferred  stock;  form 

of  certificate. 
Notice   to   stockholders   of   increase; 

disposition  of  new  stock. 
Executors,  etc.,  may  vote. 
Stock  books;   corporate  records. 
List  of  stockholders  to  be  filed  with 

state  secretary. 

TRANSFERS    OF    STOCK. 

What  law  governs. 

Construction. 

Definitions. 

Mode  of  transfer. 

Powers  of  infants,  incompetents  and 

fiduciaries  not  affected. 
Rights  of  record  o%vner. 
Title  by  delivery  may  have  priority 

over  title  by  power  of  attorney,  etc. 
Delivery  by  one  having  no  title. 


Sect. 

32.  Endorsement  procured  by  fraud,  etc. 

33.  Rescission  of  transfer. 

34.  Effect  of  rescission  on  rights  of  pur- 

chaser for  value  in  good  faith. 

35.  Incomplete  transfer. 

36.  Effect  of  attempted  transfer. 

37.  Warranties. 

38.  Warranties  by  mortgagee,  etc. 

39.  New  certificates. 

40.  Lien  or  restriction  to  be  stated  on  cer- 

tificate. 

41.  Effect  of  alteration. 

42.  New  certificate  in  place  of  one  lost  or 

destroyed. 

43.  Endorsement. 

44.  Who  deemed  owner  of  certificate. 

45.  Transfer  of  instalment  stock. 

46.  New  certificates.    Pledge. 

UNCLAIMED    DIVIDENDS. 

47.  List   of   unclaimed   dividends   to    be 

published. 

FALSE    REPORTS    OR    STATEMENTS    CONCERN- 
ING   CORPORATIONS. 

48.  Penalty  for  false  statement. 

49.  Statement  required  by  foreign  law. 

DISSOLUTION    OF    CORPORATIONS. 

50.  Dissolution  of  corporations. 

51.  Continuation  for  three  years  to  close 

concerns. 

52.  Receivers. 

53.  Receivers  to  pay  debts  and  distribute 

surplus. 

54.  Surrender  of  certificate  of  incorpora- 

tion. 

55.  Returns  to  secretary  of  dissolution. 

REVIVAL    OF    CORPORATIONS, 

56.  Revival  of  certain  corporations  dis- 

solved by  statute. 


GENERAL  PROVISIONS. 

1  Section  1.     The  provisions  of  this  chapter,  unless  expressly  limited  ^^apte^'etc 

2  in  their  application,  shall  apply  to  all  corporations  created  by  or  organ-  p  s.  m  §  u 

3  ized  under  the  laws  of  the  commonwealth,  except  so  far  as  they  are  in-  i9i9.  sso! 

4  consistent  with  other  provisions  of  law  relative  to  particular  corporations 

5  or  classes  of  corporations.     In  this  chapter,  unless  the  context  otherwise 

6  requires,  "commissioner"  means  the  commissioner  of  corporations  and 

7  taxation. 


commissioner  shall  examine  the   certificates  and  °'JJif,is°fongr 
reports  relative  to  corporations  submitted  to  him  under  the  provisions  of  corporations 
of  law,  and  make  suitable  endorsements  upon  such  as  conform  to  the  i87o,  224,  §  ex. 
requirements  of  law.     He  shall  keep  a  record  of  the  names  of  corpora-  r.  l.  ho,  §  1. 
tions  which  submit  certificates  to  his  inspection,  of  the  date  of  inspec-  Ifalir' 


1      Section  2.    The 


6  tion  and  of  his  certificates  when  given,  and  of  the  result  in  brief  of  his  \lll\  gi*"*'  ^  ^^' 
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inspection.  He  shall  report  to  the  attorney  general  instances  of  neglect  7 
or  omission  on  the  part  of  corporations  to  comply  with  the  provisions  8 
of  law  for  the  enforcement  of  the  penalties  therefor.  9 


Charters  sub- 
ject to  altera- 
tion or  repeal. 
Const-  amend. 
LIX. 
1830,  81. 
R.  S.  38,  §36; 
44,  §  23. 
Ci.  S.  68, 
P.  S.  105, 
§§2,3. 
R.  L.  109,  § 
1903,  437, 
§§2,95. 
1914,  742, 
§§  12,  199. 
23  Pick.  334 
6  Cush.  424. 


41. 


Section  3.     Every  act  of  incorporation  passed  since  March  eleventh,  1 

eighteen  hundred  and  thirty-one,  shall  be  subject  to  amendment,  altera-  2 

tion  or  repeal  by  the  general  court.     All  corporations  organized  under  3 

general  laws  shall  be  subject  to  such  laws  as  may  be  hereafter  passed  4 

affecting  or  altering  their  corporate  rights  or  duties  or  dissolving  them.  5 

Corporations  shall,  notwithstanding  such  repeal  or  dissolution,  be  sub-  6 

ject  to  sections  fifty-one  and  fifty-two.     Such  laws  of  amendment,  alter-  7 

ation  or  repeal  or  such  dissolution  shall  not  take  away  or  impair  any  8 

remedy  which  may  exist  by  law  consistently  with  said  sections  against  the  9 

corporation,  its  members  or  officers,  for  a  liability  previously  incurred.  10 


9  Cush.  604. 
4  Grav,  227. 
13  Gray,  239. 
15  Gray,  106. 

4  Allen,  198. 

5  Allen,  230. 
11  Allen,  268. 


13  Allen,  29. 

103  Mass.  254. 

104  Mass.  446. 

109  Mass.  103,  506. 
118  Mass.  290,  561. 
123  Mass.  32. 
147  Mass.  548. 


212  Mass.  82. 
215  Mass.  394. 
218  Mass.  387. 
249  Mass.  235. 
251  Mass.  569. 
267  Mass.  607. 


Public  service 
corporations 
to  make 
certain  de- 
posits of 
funds  in 
national 
banks,  etc. 
1924,  166. 


Section  3A.     After   December   thirty-first,   nineteen   hundred    and  1 

twenty-four,  all  deposits  of  funds  of  public  service  corporations,  except  2 

common   carriers   under  the  supervision   of  the   interstate  commerce  3 

commission,  shall  be  made  by  the  officers  of  the  corporations  in  national  4 

banks  or  duly  chartered  trust  companies;    but  the  foregoing  provision  5 

shall  not  apply  to  any  deposit  for  a  period  of  not  more  than  sixty  days  6 

made  for  the  purpose  of  meeting  obligations  maturing  within  said  period  7 

or  to  any  deposit  for  a  similar  period  of  time  resulting  from  the  sale  of  8 

obligations  or  securities.  9 


Use  of  names 
of  public 
service  cor- 
porations. 

1913,  499,  §  1. 

1914,  742, 
§§  173,  199. 
1919,  350, 

§  117. 


Section  4.    No  person  owning,  holding  or  controlling  shares  of  stock  1 

of  any  public  service  corporation  shall  hereafter  use  any  name  or  title  2 

or  other  words  that,  in  the  opinion  of  the  department  of  public  utilities,  3 

might  lead  the  public  to  believe  that  such  person  is  a  public  service  cor-  4 

poration  or  that  its  business  is  that  of  a  public  service  corporation.  5 


service  cor. 
porations. 

1913,  499, 
§§2,3. 

1914,  742. 
§§  173,  199 
1919,  350, 

§  117. 


et^^o*P"e.°of        Section  5.    The  department  of  public  utilities  may  investigate  and  1 

names  of  pubUc  determine  whether  anv  person  is  violating  the  preceding  section ;    and  2 

any  person  violating  any  provision  thereof  shall  forfeit  to  the  common-  3 

wealth  one  hundred  dollars  a  day  for  every  day  or  part  thereof  during  4 

which  such  violation  continues  after  the  determination  aforesaid.     Any  5 

such  violation  shall  forthwith  be  reported  by  the  department  to  the  6 

attorney  general,  after  said  determination  and  notice  thereof  to  such  7 

person.     The  said  forfeiture  may  be  recovered  by  an  information  or  other  8 

appropriate  proceeding  brought  in  the  supreme  judicial  or  superior  court  9 

in  the  name  of  the  attorney  general.     Upon  such  information  or  other  10 

proceeding  the  court  may  issue  an  injunction  restraining  such  person  11 

from  further  prosecution  of  his  business  within  the  commonwealth  dur-  12 

ing  the  pendency  of  such  proceeding  or  for  all  time,  and  may  make  such  13 

other  order  or  decree  as  equity  and  justice  may  require.  14 

This  and  the  preceding  section  shall  not  apply  to  the  continued  use  by  15 

any  person  of  any  name  or  title  adopted  prior  to  April  seventeenth,  nine-  16 

teen  hundred  and  thirteen.  17 
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1  Section  5A.    If,  when  the  department  of  public  utilities,  as  required  fuXTdep^e- 

2  by  law,  approves  an  issue  of  stock,  bonds,  coupon  notes  or  other  evi-  ;;j.='j'-^™j  l^"" 

3  dences  of  indebtedness  of  a  company  under  its  supervision,  or  passes  '^«„Pt,ucutmti?L 

4  upon  the  price,  rates,  charges  or  service  of  such  company,  it  determines  1921, 268,  §  1. 

5  that  the  provision  made  by  such  company  for  the  depreciation  of  its 

6  property  has  been  inadequate,  the  department  shall  order  such  company 

7  to  set  aside  out  of  earnings  such  allowances  for  depreciation  and  for  such 

8  period  or  periods  as  the  department  may  from  time  to  time  prescribe. 

9  All  moneys  required  by  such  order  to  be  so  set  aside  shall  be  kept  as  a 

10  separate  fund  and  shall  not,  without  the  further  order  of  the  department, 

11  be  used  for  any  other  purpose  than  for  renewals  other  than  ordinary 

12  repairs,  or  for  extensions,  reconstruction  and  enlargements  of  and  addi- 

13  tions  to  plant,  and  the  department  shall  prescribe  in  its  order  such 

14  requirements  relative  to  the  creation  and  maintenance  of  such  fund  and 

15  its  devotion  to  such  aforesaid  authorized  uses  as  it  may  deem  advisable. 

16  All  orders  and  decisions  of  the  department  under  the  provisions  of  this 

17  section  shall  be  enforced  as  provided  in  section  sixteen  of  chapter  one 

18  hundred  and  si.xty-four. 

POWERS   of  corporations. 

1  Section  6.     A  corporation  may,  in  its  corporate  name,  sue  and  be  General 

2  sued,  appear,  prosecute  and  defend  to  final  judgment  or  decree  and  execu-  isos.'^es,  §  1, 

3  tion;  have  a  corporate  seal,  which  it  may  alter  at  pleasure;  elect  in  such  [Ul]  |i;  | }; 

4  manner  as  it  may  determine  all  necessary  officers,  fix  their  compensation  J^  ^5  f*'  ^  6: 

5  and  define  their" duties  and  obligations;   and  make  by-laws  and  regula-  ^g^jf"'  ^2; 

6  tions  consistent  with  law  for  its  own  government,  the  due  and  orderly  ^'|  \'Jf<j  \*4 

7  conduct  of  its  affairs  and  the  management  of  its  property. 

1903.  437,  §§4,  cls.  (6),  1914.  742,  §§  17,  199.  271  Mass.  479. 

id),  (e).  (A),  95.  10  Mass.  91. 

1  Section  7.     Every  corporation,  except  those  governed  by  chapter  By^-^»w3.    ^ 

2  one  hundred  and  fift\--six,  may  by  its  by-laws,  except  as  otherwise  ex-  1829!  53!  §  i. 

3  pressly  provided,  determine  the  manner  of  calling  and  conducting  its  R^l'll.'fe; 

4  meetings;  the  number  of  members  which  shall  constitute  a  quorum;  the  ^JIq^  5 2: 

5  number  of  shares  which  shall  entitle  the  members  to  one  or  more  votes;  ^^g^^gg  5  5 

6  the  mode  of  voting  by  proxy;  the  mode  of  selling  shares  for  the  payment  ^j^^/o^,  y. 

7  of  assessments;  and  the  tenure  of  office  of  the  several  officers;  and  may  256  Mass. '326.' 

8  annex  suitable  penalties  to  such  by-laws,  not  exceeding  twenty  dollars 

9  for  one  oflfence;  but  no  by-law  inconsistent  with  law  shall  be  made  by  a 

10  corporation. 

1  Section  8.    A  corporation  may  convey  land  to  which  it  has  a  legal  on"rZ*°'''' 

2  title. 

R.  S.  44.  §6.  P.  S.  105,  §6.  11  Allen,  65. 

G.  S.  68,  §  8.  R.  L.  109,  §  6.  218  Mass.  339. 

1  Section  9.    A  corporation  organized  under  general  laws  may  assume  Corporate 

2  any  name  which,  in  the  judgment  of  the  commissioner,  indicates  that  it  i85i.  133,  §6. 

3  is  a  corporation ;  but  it  shall  not  assume  the  name  of  another  corporation  igyo.  224.  §  8. 

4  established  under  the  laws  of  the  commonwealth,  or  of  a  corporation,  fg/i.^OT.^  ^^' 

5  firm,  association  or  person  carrying  on  business  in  the  commonwealth,  |\o^5\°6^;  **= 

6  at  the  time  of  such  organization  or  within  three  years  prior  thereto,  or  1^03.437, 

7  assume  a  name  so  similar  thereto  as  to  be  likely  to  be  mistaken  for  it,  \f*''[*^- 

8  except  with  the  written  consent  of  said  existing  corporation,  firm  or  191.8.257,  §346. 

9  association  or  of  such  person  previously  filed  with  the  commissioner.  55  {7,  is. 
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1920,  2. 

149  Mass.  436. 

151  Mass.  558. 

212  Mass.  219, 

569. 

220  Mass.  42. 

2.37  Mass.  281. 

240  Mass.  505. 

241  Mass.  239. 
260  Mass.  137. 


The  supreme  judicial  or  superior  court  shall  have  jurisdiction  in  equity,  10 

upon  the  application  of  any  person  interested  or  affected,  to  enjoin  such  11 

corporation  from  doing  business  under  a  name  assumed  in  violation  of  12 

this  section,  although  its  certificate  or  articles  of  organization  may  have  13 

been  approved  and  a  certificate  of  incorporation  may  have  been  issued  14 

to  it.  15 

266  Mass.  483.  268  Mass.  561.  269  Mass.  211.  270  Mass.  209. 


Change 
of  name. 

1891,  360, 
§§  1-3,  6. 

1892,  198;  201. 
1895,  104. 

1898,  474,  §  9. 

1899,  164; 
442,  §  9. 
1901,  422,  §  9. 
R.  L.  109, 
§§9.  10. 
1908,  163. 
1914,  742, 

§  58. 

1919,  350, 
§§45,  46,  53. 
1926,  379,  §  3. 
1929,  24,  §  7. 
1931,  426, 
§254. 


Section  10.  A  corporation,  except  one  subject  to  chapter  one  hun- 
dred and  fifty-six  or  chapters  one  hundred  and  sixty  to  one  hundred 
and  sixty-three,  inclusive,  may  at  a  meeting  duly  called  for  the  purpose, 
by  vote  of  two  thirds  of  each  class  of  stock  outstanding  and  entitled  to 
vote,  or,  in  case  such  corporation  has  no  capital  stock,  by  vote  of  two 
thirds  of  the  persons  legally  qualified  to  vote  in  meetings  of  the  cor- 
poration, or  by  a  larger  vote  if  its  agreement  of  association  or  by-laws 
shall  so  require,  change  its  name;  provided,  that  no  corporation  subject 
to  section  twenty-six  of  chapter  one  hundred  and  eighty  shall  change 
its  name  until  after  appro\-al  of  such  change  by  the  state  secretary. 
Articles  of  amendment  signed  and  sworn  to  by  the  president,  treasurer 
and  a  majority  of  the  directors  or  other  officers  having  the  powers  of 
directors,  shall  within  thirty  days  after  such  meeting  be  prepared,  set- 
ting forth  such  amendment  and  the  due  adoption  thereof.  Such  articles 
shall  be  submitted  to  the  commissioner  who  shall  examine  them,  and 
if  he  finds  that  they  conform  to  the  requirements  of  law,  he  shall  so 
certify  and  endorse  his  approval  thereon.  Thereupon  the  state  secre- 
tary shall  direct  the  officers  of  the  corporation  to  publish  in  such  form 
as  he  may  see  fit,  in  a  newspaper  published  in  the  county  where  the  cor- 
poration has  its  principal  office  or  place  of  business,  notice  of  such  change 
of  name.  When  the  state  secretary  is  satisfied  that  such  notice  has  been 
published  as  required  by  him,  he  shall,  upon  the  payment  of  a  fee  of 
one  dollar,  grant  a  certificate  of  the  name  which  the  corporation  shall 
bear,  which  name  shall  thereafter  be  its  legal  name,  and  he  shall  cause 
the  articles  of  amendment  to  be  filed  in  his  office.  In  the  case  of  cor- 
porations subject  to  chapter  one  hundred  and  scA^enty-five  or  one  hun- 
dred and  seventy-sLx,  the  approval  of  the  commissioner  of  insurance 
shall  be  required  before  the  commissioner  of  corporations  and  taxation 
approves  the  articles  of  amendment.  No  articles  of  amendment  chang- 
ing the  name  of  any  corporation  shall  take  effect  until  they  have  been 
filed  in  the  office  of  the  state  secretary  as  aforesaid. 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 


Unauthorized 
business  may 
be  enjoined. 
1906,  372. 

196  Mass.  458. 

197  Mass.  194. 

198  Mass.  413. 
215  Mass.  394, 


Section  11.  Upon  an  information  in  equity  by  the  attorney  general 
at  the  relation  of  the  commissioner,  the  supreme  judicial  court  may 
restrain  by  injunction  any  corporation  from  assuming  or  exercising  any 
franchise  or  privilege  or  transacting  any  kind  of  business  not  authorized 


120  Mass!  536:   by  its  charter  and  the  laws  of  the  commonwealth. 


i50. 


Free  beds  in 
hospitals. 
1889,  258. 
R,  L.  110, 
1903,  437, 
§§  94,  95. 
1914,  742, 
§§  60,  199. 
1919,  333,  §  15. 


Section  12.    Every  corporation  may,  by  a  vote  of  a  majority  of  each  1 

class  of  stock  outstanding  and  entitled  to  vote,  appropriate  not  more  2 

than  five  thousand  dollars  or  an  annual  sum  of  not  more  than  five  hun-  3 

dred  dollars  for  the  support  of  free  beds  in  one  or  more  hospitals  in  the  4 

commonwealth,  for  the  use  of  its  employees.  5 

1920,  2. 
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ORGANIZ.\TION  AND   MEETINGS. 

1  Section  13.    A  corporation  created  hy  special  charter  shall,  if  no  time  Corporations 

2  is  limited  therein,  he  organized  within  two  years  after  the  passage  of  special  charter. 

3  its  act  of  incorporation.    Within  thirty  days  after  the  final  adjournment  a^s:us.''§  2.^' 

4  of  the  meeting  for  organization  of  any  such  corporation,  the  recording  fggs,  336.  ^  *' 

5  officer  thereof  shall  make,  sign,  swear  to  and  file  in  the  office  of  the  state  fgo^  ,J^?;  ^  12. 

6  secretary  a  certificate  stating  the  date  on  which  the  meeting  for  organiza-  §§  6,' 95. ' 

7  tion  was  held,  the  names  of  the  officers  elected  at  such  meeting  and  the 

8  amount  of  capital  stock,  if  any,  fixed  under  its  charter. 

1  Section  14.    The  first  meeting  of  such  corporation,  unless  otherwise  ^/'■^^^Jj'j^/^'jjs 

2  provided  in  its  act  of  incorporation,  shall  be  called  by  a  notice,  signed  by  corporations. 

3  the  person  or  by  a  majority  of  the  persons  named  in  such  act,  setting  1S29;  53!  §  -i. 

4  forth  the  time,  place  and  purposes  of  the  meeting,  and  delivered  seven  r  ^|;  |J;  1 1; 

5  days  at  least  before  the  meeting  to  each  member  or  published  in  a  news-  G.^l'gl^-ja. 

6  paper  of  the  county  where  the  corporation  is  established.     If  all  the  rl.\o9  5%. 

7  persons  so  named  shall,  in  writing,  upon  the  charter  or  a  certified  copy  ^|^|'*'^^i 

8  thereof,  waive  such  notice  and  fix  the  time  and  place  of  the  meeting,  no  iqis,  is?.' 

9  notice  shall  be  required.    The  persons  so  named  anfl  their  associate  sub-  igig.o. 

10  scribers  to  stock  before  the  date  of  the  act  shall  hold  the  franchise  or  H^Ma^ss.  94. 

11  privileges  granted  until  the  corporation  is  organized. 

3  Met.  282.  12  .Mien,  362.  101  Mass.  385.  146  Mass.  482. 

11  Cvish.  369.  98  Mass.  98.  129  Mass.  540.  199  Mass.  127,  141. 

1  Section  15.    If,  by  reason  of  the  death  or  absence  of  the  officers  of  a  Meeting  called 

2  corporation,  or  other  cause,  there  is  no  person  duly  authorized  to  call  or  the'peac?,° 

3  preside  at  a  legal  meeting,  or  if  the  clerk  or  other  officer  refuses  or  neglects  Tsm"  49. 

4  to  call  it,  a  justice  of  the  peace  may,  upon  written  application  of  three  or  §;  |;  ^|;  1 1; 

5  more  of  the  members  or  stockholders,  issue  a  warrant  to  any  one  of  them,  p-  \  los.  %\\^ 

6  directing  him  to  call  a  meeting  by  giving  such  notice  as  is  required  by  wos,  437! 

7  law, 'and  may  in  the  same  warrant  direct  him  to  preside  at  the  meeting  i9oc.'463, 

8  until  a  clerk  is  duly  chosen  and  qualified  if  no  officer  is  present  legally  iii,  §5 15,  iss. 

9  authorized  to  preside. 

1914,  742,  §§  19,  199.  1918,257.1374.  1919,5.  1920,2. 

CAPITAL  STOCK. 

1  Section  16.    The  par  value  of  the  common  or  preferred  shares  of  all  ^("^aVe"® 

2  corporations  shall  be  one  hundred  dollars.    Any  corporation  which  may  jsso.  12s,  §  1. 

3  be  organized  with  shares  of  a  par  value  other  than  one  hundred  dollars  1870!  -hi.  §  7. 

4  may  at  a  meeting  of  stockholders  called  for  the  purpose  change  the  par  p  s.'io's.  §  le. 

5  value  of  its  shares  to  that  amount  if  a  certificate  of  such  change  shall,  Jlgl;  fos!  §  2. 

6  within  ten  days  thereafter,  be  made,  signed  and  sworn  to  by  its  president,  ^914;  74?;  ^  '*" 

7  treasurer  and  a  majority  of  its  directors,  or  other  officers  having  the  5§  29, 199. 

8  powers  of  directors,  and,  having  been  approved  as  to  its  form  by  the 

9  commissioner,  be  filed  in  the  office  of  the  state  secretary. 

1  Section  17.     No  corporation  shall  issue  a  share  for  a  less  amount  shares  not  to 

,,.,.,  ,  ,  I  p      I  I  ,        be  issued  for 

2  to  be  actually  paid  in  thereon  than  the  par  value  of  the  shares  at  the  less  than  par. 

3  date  of  issue. 

1851,  133,  §  16.  1871,  392.  5  3.  157  Mass.  68. 

185S.  167.  1873,  39,  5  1.  249  Mass.  272. 

1859,  104.  P.  S.  105.  §  17;   106.  §  41.  263  .Mass.  160. 

G.  S.  68,  5  9.  R.  L.  109,  §  19. 
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Preferred 
stock. 

1902,  441,  § 

1903,  437,  § 

1913,  764,  § 

1914,  742, 
§S30,  199. 

1915,  299,  § 
1925,  184,  § 


Section  18.  Every  corporation  may  issue  preferred  stock  of  one  or  1 
more  classes  to  an  amount  not  exceeding  at  any  time  the  amount  of  the  2 
general  stock  then  outstanding,  with  such  preferences  and  \-oting  powers  3 
or  restrictions  or  qualifications  thereof  as  shall  be  fixed  and  determined  4 
in  the  agreement  of  association  at  the  organization  of  the  corporation;  5 
or  after  organization,  as  to  any  such  preferred  stock  or  additional  class  6 
thereof,  by  a  two  thirds  vote  of  all  the  stock,  or  by  a  by-law  adopted  by  7 
a  two  thirds  vote  of  all  the  stock,  at  a  meeting  duly  called  for  the  pur-  8 
pose.  This  section  shall  not  apply  to  corporations  organized  under  9 
chapter  one  himdred  and  fifty-six  or  to  railroad  corporations  or  street  10 
railway  companies.  11 


Laws  governing 
preferred  stock; 
form  of  certifi- 
cate. 

1902,441,  §  2. 
1914.  742, 
§130,  199. 
1925,  184,  §  2. 


Section  19.  Such  stock  shall  be  issued  subject  to  all  general  laws 
governing  the  issue  of  capital  stock;  and  each  certificate  subsequently 
issued  of  stock  in  the  corporation  shall  have  fully  and  plainly  printed 
thereon  the  preferences  and  voting  powers  or  restrictions  or  qualifica- 
tions thereof  as  fixed  and  determined  in  respect  of  each  class  of  preferred 
stock  pursuant  to  the  provisions  of  section  eighteen. 


Notice  to 
stockholders 
of  increa.se: 
disposition  of 
new  stock. 

1870,  179. 

1871,  109; 
392,  §  4, 
1877,  230.  §  3. 
P.  S.  105,  §  20 
106,  §  37. 

R.  L.  109,  §  29 
110,  8  .34. 
1903,  437,  §  9£ 
132  Mass.  76. 
168  Mass.  345. 


Section  20.     If  a  corporation,  not  subject  to  chapter  one  hundred  1 

and  fifty-six,  increases  its  capital  stock  and  no  other  provision  therefor  2 

is  made  by  law,  its  directors  shall  forthwith  give  written  notice  thereof  3 

to  each  stockholder  who  was  such  at  the  date  of  the  vote  to  increase,  4 

stating  the  amount  of  the  increase,  the  number  of  shares  or  fractions  of  5 

shares  of  the  new  stock  which  such  stockholder  is  entitled  to  take,  and  6 

the  time,  not  less  than  thirty  days  after  the  date  of  such  vote,  within  7 

which  such  new  stock  shall  be  taken;  and,  within  said  time,  each  stock-  8 

holder  may  take  at  par  his  proportion  of  such  new  shares,  according  to  9 

the  number  of  his  shares  at  the  date  of  such  vote  to  increase.     If,  at  10 

the  expiration  of  said  time,  any  shares  remain  untaken,  the  directors  11 

shall  sell  them  by  public  auction  tor  the  benefit  of  the  corporation  at  12 

not  less  than  the  par  value  thereof.  13 


Executors, 
etc.,  may  vote. 
1829.  53,  §  12. 
R.  S.  38,  §  35. 
1838.  98.  §  2. 
G.S.  68,  §  11. 
P.  S.  105,  5  13. 


Section  21.      An   executor,    administrator,    guardian,    conservator,  1 

trustee  or  person  in  any  other  representative  or  fiduciary  capacity  shall  2 

represent  the  shares  of  his  trust  at  all  meetings  of  a  corporation,  and  3 

may  vote  as  a  stockholder.  4 


R.  L.  109.  §  17. 
1903,  437,  §5  29,95. 


1906,463,11,  §§38, 
258,  III,  §§19.158. 


1914,  742,  §§  21,  199. 
9  Gush.  192. 


101  Mass.  398. 
264  Mass.  499. 


Stock  books; 
corporate 
records. 
1847,  107. 

1858,  144. 

1859,  227. 

G.  S.  68,  §§  10, 
12,  20. 
1861,  120. 
1864,  201,  §  1. 
P.  S.  105, 
§§  21-23. 
R.  L.  109, 
§§  32,33.35. 
1903.  437, 
§§30,  95. 
1906,  463, 

II,  §§42,  258, 

III,  §§  23,  158. 
1914,  742, 

§§  24,  25,  27, 
199. 

1919,  333,  §  17. 

1920,  2. 


Section  22.  The  agreement  of  association,  an  attested  copy  of  the 
articles  of  organization  or  of  articles  in  amendment  of  said  agreement 
or  of  said  articles  and  of  the  by-laws,  with  a  reference  on  the  margin 
of  the  copy  of  the  by-laws  to  all  amendments  thereof,  and  a  true  record 
of  all  meetings  of  stockholders  shall  be  kept  by  every  corporation  at  its 
principal  office  in  the  commonwealth  for  the  inspection  of  its  stockholders. 
The  stock  and  transfer  books  of  every  corporation,  which  shall  contain 
a  complete  list  of  all  stockholders,  their  residences  and  the  amount  of  8 
stock  held  by  each,  shall  be  kept  at  an  office  of  the  corporation  in  the  9 
commonwealth  for  the  inspection  of  its  stockholders.  Said  stock  and  10 
transfer  books  and  said  attested  copies  and  records  shall  be  competent  11 
evidence  in  any  court  of  the  commonwealth.  If  any  officer  or  agent  of  12 
a  corporation  ha\'ing  charge  of  such  copies,  books  or  records  refuses  or  13 
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14  neglects  to  exhibit  them  or  to  submit  them  to  examination  as  aforesaid,  Jof^/JJ;  239. 

15  he  or  the  corporation  shall  be  liable  to  any  stockholder  for  all  actual  |S^  jJJ^^^- ^|J- 

16  damages  sustained  by  reason  of  such  refusal  or  neglect,  and  the  supreme  ^so/^^^^^'  ^^  ' 

17  judicial  or  superior  court  shall  have  jurisdiction  in  equity,  upon  petition  234  Mass!  592. 
LS  of  a  stockliolder,  to  order  any  or  all  of  said  copies,  books  or  records  to  '  ^^'  '*■  °'  "^*' 

19  be  exhibited  to  him  and  to  such  other  stockholders  as  may  become 

20  parties  to  said  petition,  at  such  a  place  and  time  as  may  be  designated 

21  in  the  order,  but  in  an  action  for  damages  or  a  proceeding  in  equity  under 

22  this  section  for  neglect  or  refusal  to  exhibit  for  inspection  the  stock  and 

23  transfer  books,  it  shall  be  a  defence  that  the  actual  purpose  and  reason 

24  for  the  inspection  sought  are  to  secure  a  list  of  stockholders  for  the 

25  purpose  of  selling  said  list  or  copies  thereof  or  of  using  the  same  for  a 

26  purpose  other  than  in  the  interest  of  the  applicant,  as  a  stockholder, 

27  relative  to  the  affairs  of  the  corporation. 

1  Section  23.    A  corporation  not  subject  to  chapter  one  hundred  and  hcl^def/tobV 

2  fifty-six  shall  within  fifteen  days  after  a  WTitten  request  by  a  stockholder  "^f^^^ry/""^ 

3  thereof,  made  not  less  than  thirty  nor  more  than  sixty  days  prior  to  the  issg.  222, 1 3.^ 

4  time  fixed  for  the  annual  meeting  of  stockholders,  cause  a  complete  list  iqos,  437.'  §  95! 

5  of  the  stockholders  as  of  the  sixtieth  day  prior  to  the  time  so  fixed,  with  §§  26, 199. 

6  the  residence  of  and  the  number  of  shares  belonging  to  each  stockholder,  '  Op  ag  278. 

7  to  be  made  and  filed  in  the  office  of  the  state  secretary.    The  list  shall 

8  be  in  such  form  as  the  commissioner  shall  require  or  approve,  and  shall 

9  be  signed  and  sworn  to  by  the  treasurer  of  the  corporation  or  by  some 

10  other  officer  cognizant  of  the  facts  specially  appointed  by  the  corpora- 

1 1  tion  to  make  the  same.    If  a  corporation  and  its  treasurer  or  other  officer 

12  so  specially  appointed  omits  or  neglects  to  cause  a  list  of  stockholders  to 

13  be  so  made  and  filed,  they  shall  each  forfeit  not  more  than  one  thousand 

14  dollars  to  be  recovered  in  the  manner  provided  in  section  forty-two  of 

15  chapter  one  hundred  and  fifty-eight. 

transfers  of  stock. 

1  Section  24.     In  any  case  not  provided  for  by  sections  twenty-five  to  what  law 

2  forty-four,  inclusive,  the  rules  of  law  and  equity,  including  the  law  mer-  mo'ni,  §  is. 

3  chant,  and  in  particular  the  rules  relating  to  the  law  of  principal  and  243  mS:  til'. 

4  agent,  executors,  administrators  and  trustees,  and  to  the  effect  of  fraud, 

5  misrepresentation,  duress  or  coercion,  mistake,  bankruptcy,  or  other 

6  invalidating  cause,  shall  govern. 

1  Section  25.    Sections  twenty-four  to  forty-four,  inclusive,  shall  be  Construction. 

2  interpreted  and  construed  in  such  manner  as  to  effectuate  their  general 

3  purpose  to  make  uniform  the  law  of  the  states  which  enact  the  uniform 

4  stock  transfer  act. 

1  Section  26.     (1)  In   sections   twenty-four   to   forty-four,    inclusive,  Definitions. 

2  unless  the  context  or  subject  matter  otherwise  requires,  the  following  211  Mass!  429.' 

3  words  shall  have  the  following  meanings:  ^^*  ^^^'  **^' 

4  "Certificate",  a  certificate  of  stock  in  a  corporation  organized  under 

5  the  laws  of  this  commonwealth  or  of  another  state  whose  laws  are  con- 

6  sistent  with  said  sections. 

7  "Delivery",  voluntary  transfer  of  possession  from  one  person  to 

8  another. 


1946  GENERAL  PROVISIONS   RELATIVE   TO   CORPORATIONS.      [ChAP.    155. 

"  Person  "  includes  a  corporation  or  partnership  or  two  or  more  persons    9 

having  a  joint  or  common  interest.  10 

"  Purchase"  inchides  to  take  as  mortgagee  or  as  pledgee.  11 

"Purchaser"  includes  mortgagee  and  pledgee.  12 

"Shares",  a  share  or  shares  of  stock  in  a  corporation  organized  under  13 

the  laws  of  this  commonwealth  or  of  another  state  whose  laws  are  con-  14 

sistent  with  said  sections.  15 

"State"  includes  state,  territory,  district  and  insular  possession  of  16 

the  United  States.  17 

"Transfer",  transfer  of  legal  title.  _      18 

"Title",  legal  title,  not  including  a  merely  equitable  or  beneficial  19 

ownership  or  interest.  20 

"Value",  any  consideration  sufficient  to  support  a  simple  contract.  21 

An  antecedent  or  pre-existing  obligation,  whether  for  money  or  not,  22 

constitutes  value  if  a  certificate  is  taken  either  in  satisfaction  thereof  or  23 

as  security  therefor.  24 

(2)  A  thing  is  done  in  "  good  faith  "  within  the  meaning  of  said  sections  25 

when  it  is  in  fact  done  honestly,  whether  it  be  done  negligently  or  not.  26 

Mode  of  Section  27.    Title  to  a  certificate  and  to  the  shares  represented  1 

1798, 59,  §  8.  thereby  shall  be  transferred  only  —  2 

1829: 53!  §  t  (a)  By  delivery  of  the  certificate  endorsed  either  in  blank  or  to  a  speci-  3 

R.l.'3l,^§\2:  fied  person  by  the  person  appearing  by  the  certificate  to  be  the  owner  of  4 

i846,'«.*°'^^  the  shares  represented  thereby;  or  5 

S,'l,*i°A\?',  ib)  By  delivery  of  the  certificate  and  a  separate  document  containing  6 

63.  §  11;  65,  §4.  '.•'.'  „      ,  .„  !•       .  .  j.  11         t 

1864, 229, 1 10.  a  written  assignment  of  the  certificate  or  a  power  oi  attorney  to  sell,  7 
i87i!38i!  §  10^  assign  or  transfer  the  same  or  the  shares  represented  thereby,  signed  8 
R^s.'io6,'|.30;  by  the  person  appearing  by  the  certificate  to  be  the  owner  of  the  shares  9 
§56;S\'3,'fi3  represented  thereby.  Such  assignment  or  power  of  attorney  may  be  10 
r.*l' 109;  §37:  either  in  blank  or  to  a  specified  person.  11 

111' I  If-  This  section  shall  be  applicable  although  the  charter  or  articles  of  12 

112',  §  18;  123,  organization  or  code  of  regulations  or  by-laws  of  the  corporation  issu-  13 
1903, 423;  ing  the  certificate,  and  the  certificate  itself,  provide  that  the  shares  repre-  14 
1906,^463*'  ^^'  sented  thereby  shall  be  transferable  only  on  the  books  of  the  corporation  15 
iii,\\''22,^i?8,  or  shall  be  registered  by  a  registrar  or  transferred  by  a  transfer  agent.       16 

1910,  171,  §§  1,  24.  159  Mass.  64.  219  Mass.  405. 

1914,  742.  U  23,  199.  182  Mass.  555.  234  Mass.  568. 

12  Gray,  213,  227.  190  Mass.  .509.  248  Mass.  368. 

8  Allen,  15.  193  Mass.  522.  251  Mass.  508. 

138  Mass.  240.  216  Mass.  330.  255  Mass.  72. 
150  Mass.  200. 

Powers  of  SECTION  28.    Sections  twenty-four  to  forty-four,  inclusive,  shall  not  1 

p°e t'ent'^s  and  "  be  coustrucd  as  enlarging  the  powers  of  an  infant  or  other  person  lack-  2 

affected"""  ""^  iug  fuU  legal  capacity,  or  of  a  trustee,  executor  or  administrator,  or  other  3 

1910, 171, 5  2.  gjypjary,  to  make  a  valid  endorsement,  assignment  or  power  of  attorney.  4 

Rights  of  Section  29.    Sections  twenty-four  to  forty-four,  inclusive,  shall  not     1 

record  owner.  ipi-ii'  ^'  O 

1798, 59,  §  8.     be  construed  as  rorbidding  a  corporation  —  -^ 

a  i:  65!  §  t         (a)  To  recognize  the  exclusive  right  of  a  person  registered  on  its  books  3 

p1'  fof,  §  24;  as  the  owner  of  shares  to  receive  dividends,  and  to  vote  as  such  owner ;  or  4 

1884,^29.  ib)  To  hold  liable  for  calls  and  assessments  a  person  registered  on  its  5 

§§36 '^37'         books  as  the  owner  of  shares.  6 

123,  §42'.  1903,423:437,  1906,  463,  II,  §§  41,  258,        1910,  171,  §§  3,  24 

§§2S,95.  Ill,  §§  22,  158.  1914,  742,  §§  23,  199. 
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1  Section  30.    The  title  of  :i  transferee  of  a  certificate  under  a  power  Title  by 

2  of  attorney  or  assignment  not  written  upon  the  certificate,  and  the  title  have  priority 

3  of  any  person  ciaiinins  under  such  transferee,  shall  cease  and  determine  if,  Jm^^er'lf  '' 

4  at  any  time  prior  to  the  surrender  of  the  certificate  to  the  corporation  i""o,"m,T4. 

5  issuing  it,  another  person,  for  value  in  good  faith,  and  without  notice  of  the 

6  prior  transfer,  shall  purchase  and  obtain  delivery  of  such  certificate  with 

7  the  endorsement  of  the  person  appearing  by  the  certificate  to  be  the  owner 

8  thereof,  or  shall  purchase  and  olitain  delivery  of  such  certificate  and  the 

9  written  assignment  or  power  of  attorney  of  such  person  though  contained 
10  in  a  separate  document. 

1  Section  31.    The  delivery  of  a  certificate  to  transfer  title  in  accord-  °fhf^„^y 

2  ance  with  section  twenty-seven  shall  be  eft'ectual,  except  as  provided  in  J'^'j^j^f^,  ^  ^ 

3  section  thirty-three,  though  made  by  one  having  no  right  of  possession  211  Mass!  429. 

4  and  ha\ing  no  authority  from  the  owner  of  the  certificate  or  from  the  251  Mass. sbs! 

5  person  purporting  to  transfer  the  title. 

1  Section  32.    The  endorsement  of  a  certificate  by  the  person  appear-  Endorsement 

2  ing  by  the  certificate  to  be  the  owner  of  the  shares  represented  thereby  fraud,  etc. 

3  shall  be  eft'ectual,  except  as  provided  in  the  following  section,  though  the  ^®^°'  "^'  ^  ®' 

4  endorser  or  transferor  — 

5  (a)  Was  induced  by  fraud,  duress  or  mistake  to  make  the  endorsement 

6  or  delivery;  or 

7  (h)  Has  revoked  the  delivery  of  the  certificate,  or  the  authority  given 

8  by  the  endorsement  or  delivery  of  the  certificate ;  or 

9  (c)  Has  died  or  become  legally  incapacitated  after  the  endorsement, 

10  whether  before  or  after  the  delivery  of  the  certificate;  or 

11  (d)  Has  received  no  consideration. 

1  Section  33.     If  the  endorsement  or  delivery  of  a  certificate  (a)  was  Rescission  of 

2  procured  by  fraud  or  duress,  or  (b)  was  made  under  such  mistake  as  to  mo!  i7i.  §7. 

3  make  the  endorsement  or  delivery  inequitable;    or  if  the  delivery  of  a  2.50  m^I:  246! 

4  certificate  was  made  (c)  without  authority  from  the  owner,  or  {d)  after  the  ^^^  ^^'^^^-  ''^■ 

5  owner's  death  or  legal  incapacity,  the  possession  of  the  certificate  may  be 

6  reclaimed  and  the  transfer  thereof  rescinded,  unless  — 

7  (1)  The  certificate  has  been  transferred  to  a  purchaser  for  value  in 

8  good  faith  without  notice  of  any  facts  making  the  transfer  wrongful,  or 

9  (2)  The  injured  person  has  elected  to  waive  the  injury,  or  has  been 

10  guilty  of  laches  in  endeavoring  to  enforce  his  rights. 

11  Any  court  of  appropriate  jurisdiction  may  enforce  specifically  such 

12  right  to  reclaim  the  possession  of  the  certificate  or  to  rescind  the  transfer 

13  thereof  and,  pending  litigation,  may  enjoin  the  further  transfer  of  the 

14  certificate,  or  impound  it. 

1  Section  34.     Although  the  transfer  of  a  certificate  or  of  shares  rep-  Effect  of 

2  resented  thereby  has  been  rescinded  or  set  aside,  nevertheless,  if  the  ffghts^of  pur- 

3  transferee  has  possession  of  the  certificate  or  of  a  new  certificate  rep-  L  go"d 'faith  "° 

4  resenting  part  or  the  whole  of  the  same  shares  of  stock,  a  subsequent  '^^°'  "^'  ^  *■ 

5  transfer  of  such  certificate  by  the  transferee,  mediately  or  immediately, 

6  to  a  purchaser  for  value  in  good  faith,  without  notice  of  any  facts  making 

7  the  transfer  wrongful,  shall  give  such  purchaser  an  indefeasible  right  to 

8  the  certificate  and  the  shares  represented  thereby. 
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Incomplete 
transfer. 
1910. 171,  §9. 
220  Mass.  480. 
224  Mass.  442. 
253  Mass.  8. 


Section  35.     The  delivery  of  a  certificate  by  the  person  appearing  by  1 

the  certificate  to  be  the  owner  thereof,  without  the  endorsement  requisite  2 

for  the  transfer  of  the  certificate  and  the  shares  represented  thereby,  but  3 

with  intent  to  transfer  such  certificate  or  shares  shall  impose  an  obligation,  4 

in  the  absence  of  an  agreement  to  the  contrary,  upon  the  person  so  de-  5 

livering,  to  complete  the  transfer  by  making  the  necessary  endorsement.  6 

The  transfer  shall  take  effect  as  of  the  time  when  the  endorsement  is  7 

actually  made.    This  obligation  may  be  specifically  enforced.  8 


Effect  of 

attempted 

transfer. 

1910,  171,  §  10. 


Section  36.     An  attempted  transfer  of  title  to  a  certificate  or  to  the  1 

shares  represented  thereby  without  delivery  of  the  certificate  shall  have  2 

the  effect  of  a  promise  to  transfer,  and  the  obligation,  if  any,  imposed  3 

by  such  promise  shall  be  determined  by  the  law  governing  the  forma-  4 

tion  and  performance  of  contracts.  5 


Warranties. 
1910.  171,  §  11. 


Section  37.     A  person  who  for  value  transfers  a  certificate,  including  1 

one  who  assigns  for  value  a  claim  secured  by  a  certificate,  unless  a  con-  2 

trary  intention  appears,  warrants  —  3 

(a)  That  the  certificate  is  genuine;  4 

(6)  That  he  has  a  legal  right  to  transfer  it;   and  5 

(c)  That  he  has  no  knowledge  of  any  fact  which  would  impair  the  6 

validity  of  the  certificate.  7 

In  the  case  of  an  assignment  of  a  claim  secured  by  a  certificate,  the  8 

liability  of  the  assignor  upon  such  warranty  shall  not  exceed  the  amount  9 

of  the  claim.  10 


Warranties  by 
mortgagee,  etc. 
1910,  171,  §  12. 


Section  38.  A  mortgagee,  pledgee,  or  other  holder  for  security  of  a 
certificate  who  in  good  faith  demands  or  receives  payment  of  the  debt  for 
which  such  certificate  is  security,  whether  from  a  party  to  a  draft  drawn 
for  such  debt,  or  from  any  other  person,  shall  not  by  so  doing  be  deemed 
to  represent  or  to  warrant  the  genuineness  of  such  certificate,  or  the 
value  of  the  shares  represented  thereby. 


1 
2 

3 
4 
5 
6 


New  certifi- 
cates. 

1910,  171,  §  13. 
222  Mass.  27. 


Section  39.  Except  where  a  certificate  is  lost  or  destroj'cd,  a  cor-  1 
poration  shall  not  be  compelled  to  issue  a  new  certificate  for  the  stock  2 
until  the  old  certificate  is  surrendered  to  it.  3 


Lien  or  re- 
striction to  be 
stated  on 
certificate. 
1910,  171,  I  15. 


Section  40.  There  shall  be  no  lien  in  favor  of  a  corporation  upon  the 
shares  represented  by  a  certificate  issued  by  such  corporation,  and  there 
shall  be  no  restriction  upon  the  transfer  of  shares  so  represented  by  virtue 
of  any  by-laws  of  such  corporation,  or  otherwise,  unless  the  right  of  the 
corporation  to  such  lien  or  the  restriction  is  stated  upon  the  certificate. 


Effect  of 
alteration. 
1910.  171.  §  16. 
251  Mass.  508. 


Section  41.  The  alteration  of  a  certificate,  whether  fraudulent  or  not 
and  by  whomsoever  made,  shall  not  deprive  the  owner  of  his  title  to  the 
certificate  and  the  shares  originally  represented  thereby,  and  the  transfer 
of  such  a  certificate  shall  convey  to  the  transferee  a  good  title  to  such 
certificate  and  to  the  shares  originally  represented  thereby. 


New  certifi- 
cate in  place 
of  one  lost  or 
destroyed. 
1906.  463, 

II.  §43, 

III,  §§  24,  158. 
1910,  171,  §  17. 


Section  42.  If  a  certificate  has  been  lost  or  destroyed,  a  court  of 
competent  jurisdiction  may  order  the  issue  of  a  new  certificate  therefor 
on  service  of  process  upon  the  corporation  and  on  reasonable  notice  by 
publication,  and  in  any  other  way  which  the  court  may  direct,  to  all  per- 
sons interested,  and  upon  satisfactory  proof  of  such  loss  or  destruction 
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6  and  upon  the  giving  of  a  bond  with  sufficient  surety  to  be  approved  by 

7  the  court  to  protect  the  corporation  or  any  persons  injured  by  the  issue 
S  of  the  new  certificate  from  any  habiiity  or  expense,  which  it  or  they  may 
9  incur  by  reason  of  the  original  certificate  remaining  outstanding.    The 

10  court  may  also  in  its  discretion  order  the  payment  of  the  corporation's 

11  reasonable  costs  and  counsel  fees. 

12  The  issue  of  a  new  certificate  under  an  order  of  the  court  as  provided 

13  in  this  section,  shall  not  relieve  the  corporation  from  liability  in  damages 

14  to  a  person  to  whom  the  original  certificate  has  been  or  shall  be  trans- 

15  ferred  for  value  without  notice  of  the  proceedings  or  of  the  issuance  of 
If)  the  new  certificate. 

17  Section  thirty-four  of  chapter  one  hundred  and  fifty-six  shall  apply  to 

18  railroads  and  street  railways. 

1  Section  43.    A  certificate  shall  be  deemed  to  be  endorsed  when  an  Endorsement. 

2  assignment  or  a  power  of  attorney  to  sell,  assign  or  transfer  the  certificate  251  Mass'  sos. 

3  or  the  shares  represented  thereby  is  written  on  the  certificate  and  signed 

4  by  the  person  appearing  by  the  certificate  to  be  the  owner  of  the  shares 

5  represented  thereby,  or  when  the  signature  of  such  person  is  written 

6  without  more  upon  the  back  of  the  certificate.    In  either  of  such  cases 

7  a  certificate  shall  be  deemed  to  be  endorsed  though  it  has  not  been 

8  delivered. 

1  Section  44.    The  person  to  whom  a  certificate  was  originally  issued  ^''n°r''of'"^'^ 

2  shall  be  deemed  to  be  the  person  appearing  by  the  certificate  to  be  the  5^\'^|^™/f  5  21. 

3  owner  thereof,  and  of  the  shares  represented  thereby,  until  and  unless  251  Mass.  508. 

4  he  endorses  the  certificate  to  another  specified  person,  and  thereupon 

5  such  other  specified  person  shall  be  deemed  to  be  the  person  appearing 

6  by  the  certificate  to  be  the  owner  thereof  until  and  unless  he  also  endorses 

7  the  certificate  to  another  specified  person.    Subsequent  special  endorse- 

8  ments  may  be  made  with  like  effect. 

1  Section  45.     Stock  shall  not  be  transferred  on  the  books  of  a  cor-  Transfer  of 

2  poration  if  any  instalments  thereon  remain  overdue  and  unpaid.  stock. 

1903,  423,  §  1;  437,  §28.  1914,  742.  §§  23,  199. 

1  Section  46.     A   transferee   under   a   transfer   described   in   section  Newcertm- 

2  twenty-seven,  upon  delivery  of  the  former  certificate  to  the  treasurer  of  piedge. 

3  the  corporation,  shall  be  entitled  to  receive  a  new  certificate.    A  pledgee  \lll]  ff;  \  t 

4  of  stock  transferred  as  collateral  security  shall  be  entitled  to  a  new  cer-  r*1;  Jf.^s  \f ; 

5  tificate  if  the  instrument  of  transfer  substantially  describes  the  debt  or  ^gj^  g|  53 

6  duty  which  is  intended  to  be  secured  thereby.    Such  new  certificate  shall  }?*^'l^-  5 13. 

7  express  on  its  face  that  it  is  held  as  collateral  security,  and  the  name  of  6.3,'ui;'  68. ' 

8  the  pledgor  shall  be  stated  thereon,  who  alone  shall  be  liable  as  a  stock-  1864,229,  §  10. 

9  holder,  and  entitled  to  vote  thereon.  II71;  ssi]  §  lo.' 

1874,  372.  §  44.  1914,  742.  §§  23,  199.  154  Mass.  172. 

P.  S.  105.  5  25;  106,  §  30;  11  Cush.  183.  176  Mass.  442. 

112,  §  56;  113,  §  13.  12  Gray,  213.  182  Mass.  555. 

R.  L.  109,  §  38;  110,  5  28;  3  .^Uen.  342.  193  Mass.  522. 

Ill,  §  59;  112,  §  18.  8  Allen,  15.  203  Mass.  480. 

1903,  423;  437,  §§  28.  93.  10  Allen,  505.  206  Mass.  71. 

1906,  463,  II,  5§  41,  258,  138  Mass.  240.  219  Mass.  405. 

Ill,  §§  22,  158.  150  Mass.  200. 
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List  of  un- 
claimed  divi- 
dends to  be 
published. 
1837,  56. 
G.  S.  68,  §  19. 
P.  S.  10.5.  §  27. 


UNCLAIMED  DIVIDENDS. 

Section  47.    Every  corporation  shall,  once  in  every  five  years,  pub- 


lish three  times  successively  in  a  newspaper  in  Boston,  and  also  in  a 
newspaper  in  the  county  where  the  corporation  is  established,  a  list  of 
all  dividends  which  have  remained  unclaimed  for  two  years  or  more  and 
E.  L.  109,  §  40.  ^j^^  names  of  the  persons  to  whose  credit  such  dividends  stand. 

1903,  437,  §§  32,  95.     1906,  463.  II,  §§  44,  258,  III,  §§  25,  158.     1914,  742,  §§  62,  199. 


1 

2 
3 

4 


Penalty  for 
false  statement. 
1856,  252,  §  8. 
G.  S.  58,  §  26. 
1867,  267,  §  3. 
PS.  119,  §230. 
1887,  214, 
§  101. 
1894,  522, 
§  101, 
R.  L.  118, 
§  101. 
1907,  576, 
§  110. 


Statement 
required  by 
foreign  law. 
1914,  661,  §  2. 


FALSE  REPORTS   OR   STATEMENTS   CONCERNING   CORPORATIONS. 

Section  48.  Whoever  knowingly  makes,  executes,  files  or  publishes 
any  report  or  statement  required  by  law  to  be  made,  executed,  filed  or 
published  by  a  corporation  in  this  commonwealth,  whether  such  cor- 
poration is  organized  under  the  laws  of  this  commonwealth  or  elsewhere, 
or  whoever  causes  the  same  to  be  done,  which  report  or  statement  is  false 
in  any  material  representation,  shall  be  punished  by  a  fine  of  not  more 
than  five  thousand  dollars  or  by  imprisonment  for  not  more  than  three 
years,  or  both. 

1911,  751,  IV,  §  19.  1914,  661,  §  1, 

Section  49.  Whoever  knowingly  makes,  executes  or  publishes  any 
report  or  statement  required  by  the  law  of  another  state  or  country  to 
be  made,  executed,  or  published  by  a  corporation,  or  whoever  causes  the 
same  to  be  done,  within  this  commonwealth,  which  report  or  statement  is 
false  in  any  material  representation,  shall  be  punished  by  a  fine  of  not 
more  than  five  thousand  dollars  or  by  imprisonment  for  not  more  than 
three  years,  or  both. 


1 
2 

3 
4 
5 
6 

7 
8 


dissolution  of  corporations. 


Dissolution  of 

corporations. 

1852,  55, 

S§1.3. 

G.  S.  68,  §  35. 

P.  S.  105,  5  40. 

R.  L.  109,  §  52. 

1903,  437, 

§§51,95. 

1906.  463, 

II.  §§  226,  258, 

III,  §§138,158. 
1914,  742, 

§§  84,  199. 

1919,  333, 
§§  17,  18. 

1920,  2. 
1928,  50. 

7  Gray,  113, 
393. 

9  Gray,  34. 
13  Allen,  497. 
99  Mass.  267. 
119  Mass.  447. 
219  Mass.  95. 
227  Mass.  551. 
258  Mass.  74. 
270  Mass.  534. 


Section  50.  A  corporation  which  desires  to  close  its  affairs  may, 
unless  otherwise  provided  in  the  agreement  of  association,  by  the  vote  of 
a  majority  of  its  members  if  it  has  no  capital  stock,  otherwise  by  a  vote 
of  a  majority  of  all  its  stock,  or,  if  two  or  more  classes  of  stock  have 
been  issued,  of  a  majority  of  each  class  outstanding  and  entitled  to  vote, 
authorize  a  petition  for  its  dissolution  to  be  filed  in  the  supreme  judicial 
or  superior  court  setting  forth  in  substance  the  grounds  of  the  applica- 
tion, or  such  a  petition  may  be  so  filed  by  the  holder  or  holders  of  not  less 
than  forty  per  cent  of  the  capital  stock  issued  and  outstanding  and  en- 
titled to  vote  of  a  corporation  subject  to  chapter  one  hundred  and 
fifty-six,  if  the  votes  of  its  board  of  directors  and  of  its  stockholders  are  11 
equally  divided  on  a  question  affecting  the  general  management  of  the  12 
affairs  of  the  corporation  and  there  appears  to  be  no  way  of  reaching  an  13 
agreement  and  breaking  such  deadlock;  and  the  court,  after  notice  to  14 
parties  interested  and  a  hearing,  may  decree  a  dissolution  of  the  cor-  15 
poration.  A  corporation  so  dissolved  shall  be  held  to  be  extinct  in  all  16 
respects  as  if  its  corporate  existence  had  expired  by  the  limitation  of  its  17 


1 
2 
3 
4 
5 
6 
7 
8 
9 
10 


charter. 

Continuation  SECTION  51.     Every  corporation  whose  charter  expires  by  its  ovm 

to  close'  '"'"■'  limitation  or  is  annulicd  by  forfeiture  or  otherwise,  or  whose  corporate 

i8i9?T3.'  existence  for  other  purposes  is  terminated  in  any  other  manner,  shall 

G  !■  el;  1 36.  nevertheless  be  continued  as  a  body  corporate  for  three  years  after  the 

R  L  wi'  V53  time  when  it  would  have  been  so  dissolved  for  the  purpose  of  prosecuting 


18 

1 
2 

3 
4 
5 
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6  and  defendinj;  suits  by  or  against  it  and  of  enabling  it  gradually  to  settle  f^^.^'^^l 

7  and  close  its  affairs,  to  dispose  of  and  convey  its  property  and  to  divide  i906?463, 

8  its  capital  stock,  but  n6t  for  the  purpose  of  continuing  the  business  for  ili.WiM.'isI'. 

9  which   it   was  established;    provided,   that  the  corporate  existence  of  '^'^j.^im, 

10  such  a  corporation,  for  the  purposes  of  any  suit  brought  by  or  against  l6"°ia',^''-245. 

11  it  within  said  period  of  three  years,  shall  continue  beyond  said  period  ?3Pj^jJ-334- 

12  for  a  further  period  of  si.xty  days  after  final  judgment  in  the  suit.  123  Mass.  32. 

161  Mass.  443.  228  Mass.  484.  255  Mass.  159. 

209  Mass.  105.  239  Mass.  313.  258  Mass.  74. 

1  Section  52.    If  the  charter  of  the  corporation  expires  or  is  annulled,  fg^a'I'Y/l; 

2  or  if  the  corporation  is  dissolved  as  provided  in  section  fifty,  or  if  its  cor-  ^^  |- «, 

3  Dorate  existence  for  other  purposes  is  terminated  in  any  other  manner,  isoi  ss.  52. 

4  the  supreme  judicial  or  superior  court,  upon  application  or  a  creditor,  38. 

5  stockholder  or  member,  shall  have  jurisdiction  in  ecjuity  to  appoint  one  §§42,43; 

6  or  more  receivers  to  take  charge  of  its  estate  and  effects  and  to  collect  r**l.  wl', 

7  the  debts  and  property  due  and  belonging  to  it,  with  power  to  prosecute  l^*^  ^37 

8  and  defend  suits  in  its  name  or  otherwise,  to  appoint  agents  under  them  f|of  i^^' 

9  and  to  do  all  other  acts  which  might  be  done  by  such  corporation,  if  in  Jfo^j^H'ojg 

10  being,  which  may  be  necessary  for  the  final  settlement  of  its  unfinished  iii.  §§  ho" 

11  business.    The  powers  of  such  receivers  and  the  existence  of  the  corpo-  1914.742. 

12  ration  may  be  continued  as  long  as  the  court  finds  necessary  for  said  igit^'sss^' 

13  purposes.  ^^  '^'  ^^• 

1920,  2.  227  Mass.  551.  265  Mass.  214. 

123  Mass.  32.  239  Mass.  313.  267  Mass.  270. 

157  Mass.  77.  258  Mass.  74.  270  Mass.  534. 
209  Mass.  105. 

1  Section  53.    The  receivers  shall  pay  all  debts  due  from  the  corpora-  Receivers  to 

2  tion  if  the  funds  in  their  hands  are  sufficient  therefor;    and  if  they  are  dStnbute''" 

3  not,  they  shall  distribute  them  ratably  among  the  creditors  who  prove  t8M."i45. 

4  their  debts  in  the  manner  directed  by  any  decree  of  the  court  for  that  fsgl/lli;  la"' 

5  purpose.    If  there  is  a  balance  remaining  after  the  payment  of  the  debts,  p.  |.  es^  §^39^ 

6  the  receivers  shall  distribute  and  pay  it  to  those  who  are  justly  entitled  R^  l  io9.  §  55. 

7  thereto  as  having  been  stockholders  or  members  of  the  corporation,  or  §'§  54, 95.' 

8  their  legal  representatives. 

1906.  463.  II.  §§  229,  258,  1  Gray,  382.  258  Mass.  74. 

III.  §§  141.  158.  219  Mass.  95.  265  Mass.  214. 

1914,  742.  §§87.  199. 

1  Section  .54.     If  a  petition,  signed  and  sworn  to  by  a  majority  in  surrender  of 

2  interest  of  the  stockholders  of  a  railroad  or  street  railway  company  fncorpom'tion. 

3  organized  under  general  laws  or  by  a  majority  in  number  or  interest  of  ^^l[  i°9;  §  56. 

4  the  members  of  any  other  corporation  organized  under  the  general  laws,  }f°jj  2I0  258, 

5  e.xcept  a  corporation  created  for  the  purpose  of  business  or  profit  having  ni.  §§  112, 

6  a  capital  stock  divided  into  shares  or  which  is  under  the  supervision  of  1919.  sso, 

7  the  commissioner  of  insurance,  has,  with  the  certificate  of  incorporation,  219  Mass.  95. 

8  been  filed  in  the  office  of  the  state  secretary,  stating  that  such  members  ^"^  ^'''^*'  ^*' 

9  desire  to  surrender  the  certificate  of  incorporation  and  to  have  the  cor- 

10  poration  dissolved  and  giving  their  reasons  therefor,  the  state  secretary,  if 

11  he  considers  such  reasons  sufficient,  shall  require  the  petitioners  to  pub- 

12  lisli  a  notice  in  one  or  more  newspapers  in  the  county  where  the  corpora- 

13  tion  is  located  stating  that,  for  reasons  which  appear  to  him  sufficient, 

14  the   certificate   of   incorporation   of   the   corporation   therein   named   is 

15  annulled.    Upon  the  filing  by  the  petitioner  with  the  state  secretary  of 

16  a  copy  of  each  newspaper  in  which  the  notice  of  dissolution  was  ordered 
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to  be  published,  the  corporation  shall  be  dissolved,  subject  to  the  three 
nrecedins-  sections. 


17 

18 

ScretarV of  SECTION  55.     If  a  corporatloH  is  dissolved  or  annulled,  the  clerk  of     1 

disaoiutwn.       ^j^g  court  in  which  the  decree  therefor  is  entered  shall  forthwith  make     2 
p.  s."  105;  §  45.  return  thereof  to  the  state  secretary,  giving  the  name  of  the  corporation     3 

1903,'  437,'       ■  and  the  date  upon  which  such  decree  was  entered.  4 

§§  55, 95. 


preceding  sections 


1906,  463,  II,  5§  231,  258, 
III,  §§143,158. 


1914,742,  I  §88,  199. 
258  Mass.  74. 


Re\*ival  of 
certain  cor- 
porations 
dissolved  by 
statute. 
1930,  45. 


REVIVAL  OF  CORPORATIONS. 

Section  56.  If  the  commissioner  finds  that  a  corporation  has  been 
dissolved  subject  to  the  provisions  of  this  section  by  act  of  the  general 
court  and  that  such  corporation  ought  to  be  revived  for  all  purposes  or 
for  any  limited  time  or  for  any  specified  purpose  or  purposes  with  or 
without  limitation  of  time,  he  may,  not  later  than  three  years  after  the 
effective  date  of  said  act,  upon  application  by  any  interested  party,  file 
in  the  office  of  the  state  secretary  a  certificate,  in  such  form  as  the 
commissioner  may  prescribe,  reviving  such  corporation  as  aforesaid. 
The  commissioner  may  subject  the  revival  of  such  corporation  to  such 
terms  and  conditions,  including  the  payment  of  reasonable  fees,  as  in 
his  judgment  the  public  interest  may  require.  Upon  the  filing  of  a 
certificate  reviving  a  corporation  for  all  purposes,  said  corporation  shall 
stand  revived  with  the  same  powers,  duties  and  obligations  as  if  it  had 
not  been  dissolved,  except  as  otherwise  provided  in  said  certificate;  and 
all  acts  and  proceedings  of  its  officers,  directors  and  stockholders  or 
members,  acting  or  purporting  to  act  as  such,  which  would  have  been 
legal  and  valid  but  for  such  dissolution,  shall,  except  as  aforesaid,  stand 
ratified  and  confirmed.  If  such  a  corporation  is  revived  as  aforesaid 
for  a  limited  time  or  for  any  specified  purpose  or  purposes,  it  shall  stand 
revived  for  such  time  or  for  the  accomplishment  of  such  purpose  or  pur- 
poses in  accordance  with  the  terms  of  the  commissioner's  certificate. 
For  cause  shown  to  his  satisfaction,  the  commissioner  may,  by  certifi- 
cate filed  as  aforesaid,  extend  the  time  for  which  a  corporation  revived 
for  a  limited  time  shall  stand  revived. 
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GENERAL  PROVISIONS. 

Definitions. 

.•Application  of  chapter  regulated. 
Adoption  by  existing  corporations. 
Corporate  powers. 

Holding  stock  in  certain  public  service 
companies  regulated. 

ORGANIZATION. 

Organization  under  general  laws. 
Duration  of  real  estate  corporation. 


Sect. 
8.      First  meeting  of  incorporators.     No- 
tice. 

Organization,  election  of  officers. 

Completion  of  organization.  Articles 
of  organization;  liability  for  false 
statement. 

Articles  of  organization,  etc.,  ap- 
proval, filing. 

Certificate  of  incorporation. 

By-laws. 

Classes  of  stock.  Stock  without  par 
value. 


9. 
10. 


11. 

12. 
13. 
14. 
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Sect. 

15.  For  what  stork  may  be  issued. 

16.  Issue  of  authorized  stock  subsequent 

to  original  issue., 

17.  Validation  of  invalid  issue. 
IS.      Payment  of  subscriptions. 

19.  Sale    of    rights    of    delinquent    sub- 

scriber. 

20.  Sale  of  stock  for  unpaid  instalments, 

etc' 

OFFICERS. 

21.  Officers. 

22.  Officers  and   agents.     Choice,   terms 

of  office,  etc. 

23.  Election  of  directors  of  manufacturing 

corporation  by  employees. 

24.  Certificate     of     change     in     officers. 

Penalty. 

25.  Powers  of  directors. 

26.  Executive  committee. 

27.  Meetings  of  directors. 

STOCKHOLDERS. 

28.  Meetings  of  stockholders. 

29.  Certificate  of  change  of  date  of  an- 

nual meeting.     Penalty. 

30.  Special  meetings. 

31.  Voting  rights  of  corporations. 

32.  Voting      powers      of      stockholders. 

Proxies. 

STOCK. 

33.  Stock  certificates. 

34.  Lost  or  destroyed  certificates. 

LIABILITY  OF  STOCKHOLDERS,  OFFICERS  AND 
DIRECTORS. 

35.  Liability  of  stockholders. 

36.  Liability  of  president,  treasurer  and 

directors. 


Sect. 

37.      Liability  of  directors. 

Enforcement    of    liability    of    stock- 
holders, officers,  etc. 

Procedure. 

Apportionment  of  assessment. 


38. 


.39. 
40. 


AMENDMENTS  AFTER   ORGANIZATION. 

41.  Amendments  requiring  majority  vote. 
41A.   Increase  in  number  of  non-par  shares 

without  increase  of  capital. 

42.  Amendments  requiring  two  thirds  or 

larger  vote. 

43.  Articles  of  amendment. 

44.  Increase  of  capital  stock. 

45.  Reduction  of  capital  stock. 

46.  Remedy  of  minority  stockholder. 

ANNUAL    REPORTS. 

47.  Form  of  annual  report  of  condition. 

48.  Filing  of  annual  report. 

49.  Verification  by  auditor. 

50.  Penalty  for  failure  to  file  report  of  con- 

dition. 

RECEIVERS. 

51.  Receivers,  appointment,  etc. 

ENFORCEMENT    OF   PENALTIES. 

52.  Enforcement  of  penalties. 

ORGANIZATION  AND   FILING  FEES. 

53.  Fees  for  organization  papers. 

54.  Fees  for  filing  certain  certificates. 

55.  Fees  for  all  other  certificates,  state- 

ments and  reports. 


GENERAL   PROVISIONS. 

1  Section  1.     In  this  chapter,  unless  a  contrary  intention  appears,  "cor-  Definitions. 

2  poration"  shall  mean  a  corporation  to  which,  under  section  two,  this  §§52,53.' 

3  chapter  applies,  and  "commissioner"  shall  mean  the  commissioner  of     . 

4  corporations  and  taxation. 


1  Section  2.     Except  as  expressly  made  applicable  by  reference   in 

2  other  chapters,  this  chapter  shall  not  apply  to  corporations  organized 

3  for  the  purpose  of  carrying  on  the  business  of  a  bank,  savings  bank,  co- 

4  operative    bank,    trust    company,    credit    union,    surety    or    indemnity 

5  company,  or  safe  deposit  company,  or  for  the  purpose  of  carrying  on 

6  within  the  commonwealth  the  business  of  an  insurance  company,  rail- 

7  road,  electric  railroad,   street  railway  or  trolleymotor  company,  tele- 

8  graph  or  telephone  company,  gas  or  electric  light,  heat  or  power  com- 

9  pany,  canal,  aqueduct  or  water  company,  cemetery  or  crematory  com- 

10  pany,  or  to  any  other  corporations  which  now  have  or  may  hereafter 

11  have  the  right  to  take  land  within  the  commonwealth  by  eminent  do- 

12  main  or  to  exercise  franchises  in  public  ways  granted  by  the  common- 


Application 
of  chapter 
regulated- 
R.  S.  38,  §  1. 
G.  S.  60,  §  1. 
1870,  234, 
§§  13,  64,63. 
R    L.  110.  §  2. 
1903,  437, 
§§  1.95. 
1910.  385. 
1912.  586. 
1917,  224. 
1923,  438,  §  1. 
1931.  426, 
§  255. 

192  Mass.  428. 
214  Mass.  79. 
246  Mass.  242. 
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wealth  or  by  any  county,  city  or  town.  It  shall  apply  to  all  other  do-  13 
mestic  corporations  having  a  capital  stock  and  heretofore  or  hereafter  14 
established  either  by  general  or  special  law  for  the  purpose  of  carrying  on  15 
business  for  profit  except  as  provided  in  chapter  one  hundred  and  fifty-  16 
seven  and  except  so  far  as  such  application  may  be  inconsistent  with  17 
provisions  still  in  force  of  any  special  acts  of  incorporation,  enacted  before  18 
March  eleventh,  eighteen  hundred  and  thirty-one,  and  not  subject  to  19 
amendment,  alteration  or  repeal  by  the  general  court,  or  with  provisions  20 
of  any  special  acts  of  incorporation  hereafter  enacted;  and  this  chapter  21 
shall  govern  the  amount  of  real  or  personal  estate  which  any  corporation  22 
subject  to  it  may  hold,  and  the  right  to  increase  or  decrease  its  capital  23 
stock,  notwithstanding  the  provisions  of  any  special  act  of  incorporation,  24 
except  in  the  case  of  corporations  empowered  to  manufacture,  store,  25 
transmit,  sell  or  distribute  power.  26 


13. 


Adoption  by 
existing  cor- 
porations. 
1829.  53, 
R.  S.  38. 
§5  26,  27. 
G.  S.  60, 
S§  28.  29. 
1870,  224,  §  65. 
1874,  349,  §  1, 
cl.  4. 

P.  S.  106.  §  4, 
R.  L.  110,  §  3. 
1903,  437, 
§§  2,  95. 
1910,  353. 
1931,  426, 
§256. 


Section  3.     Corporations  which  would  otherwise  be  within  the  appli-  1 

cation  of  this  chapter,  as  defined  in  section  two,  but  which  were  created  2 

before  March  eleventh,  eighteen  hundred  and  thirty-one,  by  any  special  3 

act  not  subject  to  amendment,  alteration  or  repeal  by  the  general  court,  4 

may,  at  a  legal  meeting  of  the  stockholders  duly  called  therefor,  by  vote  5 

of  two  thirds  of  each  class  of  stock  outstanding  and  entitled  to  vote,  adopt  6 

the  provisions  of  this  chapter  and  all  provisions  of  chapter  one  hundred  7 

and  fifty-five  applicable  to  corporations  subject  to  this  chapter.     A  copy  8 

of  such  vote,  signed  and  sworn  to  by  the  president,  treasurer  and  a  9 

majority  of  the  directors,  shall  be  submitted  to  and  examined  by  the  10 

commissioner.     If  the  commissioner  finds  that  it  conforms  to  the  re-  11 

quirements  of  law,  he  shall  endorse  his  approval  thereon,  and,  upon  pay-  12 

ment  of  the  fee  provided  in  section  fifty-five,  it  shall  be  filed  in  the  office  13 

of  the  state  secretary;  and  thereupon  such  corporation  with  its  mem-  14 

bers  and  officers  shall  be  entitled  to  all  the  rights,  privileges  and  im-  15 

munities  and  be  subject  to  all  the  liabilities  set  forth  in  this  chapter  and  16 

in  the  provisions  of  chapter  one  hundred  and  fifty-five  applicable  to  17 

corporations  subject  to  this  chapter,  and  no  stockholder  in  such  corpora-  18 

tion  shall  be  liable  for  debts  of  the  corporation  contracted  after  the  19 

filing  of  the  copy  of  such  vote  except  for  the  causes  and  in  the  manner  20 

provided  in  this  chapter.  21 


Corporate 
powers. 
1851,  133. 
1855,  478, 
1857,  24. 


§1. 


Section  4.  In  addition  to  the  powers  and  pri\'ileges  given  by  section  1 
six  of  chapter  one  hundred  and  fifty-five,  every  corporation  shall  have  2 
the  following  powers  and  privileges :  3 


G.  S.  61.  §7. 

1870,  224,  §  31. 

1871.  110,  §  3. 
1877,  67. 

P.  .S.  105,  §7;  106,  §§36,  50. 


R.  L.  109,  §  7; 

110,  §§  33,  46. 

1903,  437,  §§  4,  els.  (a), 

(c),  (/),  (»),  95. 


131  Mass.  258. 
182  Mass.  147. 
238  Mass.  518. 
240  Mass.  574. 


6  Gray,  25. 
9  Gray,  367. 
141  Mass.  590. 
145  Mass.  261. 
147  Mass.  224. 


(a)  To  have  perpetual  succession  in  its  corporate  name,  unless  a  period  4 
for  its  duration  is  hmited  by  any  general  or  special  law.  5 

(h)  Except  as  provided  in  section  two,  to  have  a  capital  stock  to  such  6 
an  amount  as  may  be  fixed,  as  provided  in  this  chapter,  in  its  agreement  7 
of  association  or  articles  of  organization  or  of  amendment.  8 

(c)  To  hold,  purchase,  convey,  mortgage  or  lease  within  or  without  9 
this  commonwealth  such  real  or  personal  property  as  the  purposes  of  the  10 
corporation  may  require.  11 


1,50  Mass.  317. 
155  Mass.  554. 


1.57  Mass.  37. 
168  Mass.  53. 


244  Mass.  240. 
268  Mass.  561. 
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12      Ul)  To  make  contracts,  incur  liabilities  and  borrow  money  on  its  in  Mass.  sis. 
1.3  credit  and  for  its  use. 

131  Mass.  258.  249  Mass.  473.  260  Mass.  134.  145.        267  Mass.  483. 

150  Mass.  140.  258  Mass.  306,  453.        262  Mass.  242.  271  Mass.  479. 

167  Mass.  161. 

1  Section  5.     No  corporation,  unless  authorized  by  a  special  act  still  ,^°eerTa1n'°°'' 

2  in  force,  shall  purchase,  acquire,  take  or  hold,  directly  or  indirectly,  more  J?^^"^^^""^ 
,3  than  ten  per  cent  of  the  total  cai)ital  stock  of  any  domestic  corporation  'j'gK'^''^|^- 

4  authorized  to  carry  on  within  the  commonwealth  the  business  of  a  rail- 

5  road,  street  railway,  electric  railroad,  elevated  railway,  trolleymotor, 

6  gas  or  electric  light,  heat  or  power  company. 

organization. 

1  Section  6.    Three  or  more  persons  may  associate  themselves  by  writ-  un§gj?'''gnj.™i 

2  ten  agreement  of  association  with  the  intention  of  forming  a  corporation  la^ws.  ^^^ 

3  under  general  laws  for  any  lawful  purpose  not  excluded  by  section  two.  §§  i-a. 

4  The  agreement  of  association  shall  state: 

1852,  9.  1875.  177,  §  3.  1903,  437,  §§  7,  8,  95. 

1855,  68,  §  1.  1S78,  86,  §  1.  1906,  286. 

G.  S.  61,  §5  1,  2.  1879,  275,  §§  1,  4.  1912,595. 

1860,  128,  §  I.  P.  S.  105,  5  16;  106,  55  6-8,   1914,  598,  §  24. 

1862.182.  10,  13-16.  31;  107,  5  1.  1918,257,5  363. 

1866,  187,  §  1;  290,  5  2.  1888,116.  1919,5. 

1867,  131.  1894,  500.  1920,  2;  349,  §  1. 
1870,  224,  55  1,  2,  4.  7.               1898,  503,  5  2.  11  Gray,  139. 
1871,110.5  1.  1899,199,5  1.  12  Allen,  273,  362. 
1872,  244.  R.  L.  109,  5  18;  110,  98  Mass.  98. 
1873,37,5  11.  §5  4-6,8,11-15.  101  Mass.  381,  385. 
1874,  165;  295,  §  1. 

5  (a)  That  the  subscribers  thereto  associate  themselves  with  the  inten- 

6  tion  of  forming  a  corporation. 

7  (6)  The  corporate  name  assumed.  149  Mass.  436. 

8  (c)  The  location  of  the  principal  office  of  the  corporation  in  the  com- 

9  monwealth,  and  elsewhere  in  the  case  of  corporations  organized  to  do 

10  business  wholly  outside  the  commonwealth. 

11  ((/)  The  purposes  for  which  the  corporation  is  formed  and  the  nature  97  Mass.  494. 

12  of  the  business  to  be  transacted. 

13  (r)  If  only  shares  with  par  value  are  to  be  issued,  the  total  amount  of 

14  the  capital  stock  of  the  corporation,  which  shall  not  be  less  than  one 

15  thousand  dollars,  to  be  authorized,  and  the  number  of  shares  into  which 

16  the  capital  stock  is  to  be  divided,  and  the  par  value  of  the  shares,  which 

17  shall  not  be  less  than  five  dollars,  or,  in  lieu  thereof,  if  any  shares  without 

18  par  value  are  to  be  issued,  the  number  of  shares  without  par  value  to  be 

19  authorized,  which  shall  not  be  less  than  ten,  and  the  number  of  shares 

20  having  par  value  to  be  authorized,  if  any,  and  the  par  value  thereof, 

21  which  shall  not  be  less  than  five  dollars. 

22  (J)  The  restrictions,  if  any,  imposed  upon  the  transfer  of  shares.  143  Mass.  353. 

179  Mass.  169.  199  Mass.  371.  219  Mass.  405.  *"' 

181  Mass.  476.  210  Mass.  172.  272  Mass.  432. 

23  (fi)  If  there  are  to  be  two  or  more  classes  of  stock,  a  description  of  the 

24  difiercnt  classes  and  a  statement  of  the  terms  on  which  they  are  to  be 

25  created  and  of  the  method  of  voting  thereon. 

26  (h)  Any  other  la-s\'ful  provisions  for  the  conduct  and  regulation  of  the 

27  business  of  the  corporation,  for  its  voluntary  dissolution,  or  for  limiting, 

28  defining  or  regulating  the  powers  of  the  corporation,  or  of  its  directors  or 

29  stockholders,  or  of  any  class  of  stockliolders. 

30  (r)  The  subscriber  or  subscribers  by  whom  the  first  meeting  of  the 

31  incorporators  shall  be  called. 
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0")  The  names  and  residences  of  the  incorporators  and  the  amount  of  .32 
stock  subscribed  for  by  each.  33 


Duration  of  SECTION  7.    The  asfrcement  of  association  of  any  corporation  formed 

real  estate  „^..  iii-  .'..  .. 

corporation.      for  the  purpose  01  acquiring,  holding,  managing,  improving,  leasing, 
1914!  598!  §  24.  buying  and  selling  real  estate,  except  a  corporation  formed  for  the  pur- 
pose of  owning  forest  land  classified  under  chapter  sixty-one,  shall  state 
the  term  of  duration  of  the  corporation,  which  shall  not  exceed  fifty  years. 


First  meeting 
of  incorpora- 
tors.   Notice. 
1855,  478,  §  2. 
G.  S.  61,  §  3; 
68,  §  4. 
1866,  290,  §  4. 
1870,  224,  §  9. 
P.  S.  105,  §  10; 
106,  §  18. 
R.  L.  109,  §  14 
110,  §  17. 
1903,  437, 
§§9,95. 

1918,  257, 
§347. 

1919,  5. 

1920,  2. 

16  Mass.  94. 
11  Cush.  369. 
98  Mass.  98. 
101  Mass.  385 

129  Mass.  .540 

130  Mass.  264 
146  Mass.  482 


Section  8.    The  first  meeting  of  the  incorporators  shall  be  called  by  1 

a  notice  signed  by  such  subscriber  to  the  agreement  of  association  as  may  2 

be  designated  therein  or  by  a  majority  of  the  subscribers  to  such  agree-  3 

ment;    and  such  notice  shall  state  the  time,  place  and  purposes  of  the  4 

meeting,  which  shall  be  held  within  the  commonwealth.    A  copy  of  such  5 

notice  shall,  seven  days  at  least  before  the  day  appointed  for  the  meet-  6 

ing,  be  given  to  each  incorporator  or  left  at  his  residence  or  usual  place  7 

of  business,  or  deposited  in  the  post  office,  postage  prepaid,  and  addressed  S 

to  him  at  his  residence  or  usual  place  of  business,  and  another  copy  9 

thereof,  and  an  affidavit  of  one  of  the  signers  that  the  notice  has  been  10 

duly  served,  shall  be  recorded  with  the  records  of  the  corporation.     If  11 

all  of  the  incorporators  shall  in  writing,  upon  the  agreement  of  associa-  12 

tion,  waive  such  notice  and  fix  the  time  and  place  of  the  meeting,  no  13 

notice  shall  be  required.  1-4 

2  Op.  A.  G.  496. 


i20. 


Organization, 
election  of 
officers. 
1851,  133,  §  4. 
G.  S.  61.  §5. 
1870.  224,  §  10. 
P.  S.  106,  ! 
R.  L.  110, 
§  19. 

1903,  437, 
§§  10,  95. 

1918,  257, 
§348. 

1919,  5. 

1920,  2. 

15  Gray,  211 


Section  9.     At  the  first  meeting  of  a  corporation  organized  under  1 

general  law  or  created  by  special  act,  or  at  any  adjournment  thereof,  2 

the  incorporators  shall  organize  by  the  choice,  by  ballot,  of  a  temporary  3 

clerk,  who  shall  be  sworn,  by  the  adoption  of  by-laws  and  by  the  election  4 

by  ballot  of  directors,  of  a  treasurer,  of  a  clerk  and  of  such  other  officers  5 

as  the  by-laws  require  to  be  elected  by  the  stockholders.    The  tempo-  6 

rary  clerk  shall  make  and  attest  a  record  of  the  proceedings,  until  the  7 

clerk  has  been  chosen  and  sworn,  including  a  record  of  such  choice  and  8 

qualification.  9 


117  Mass.  478. 


Completion  of 
organization - 
.\rticles  of 
organization ; 
liability  for 
false  state- 
ment. 

1829,  66,  §  6. 
R.  S.  38,  §  15. 
1851,  133,  §  4. 
1855,  68,  §  2. 
1857,  276,  §  1. 
G.  S.  60,  §  16; 
61,  §  S. 
1870,  224. 
§§11.32. 
1875,  177,  §  2. 
P.  S.  106. 
§§  21.  46,  48. 

R.  L.  no, 

§§  20,  43.  44. 
1903.  437, 
§§  11.93. 
115  Mass.  380. 
126  Mass.  300. 
152  Mass.  428. 
244  Mass.  240. 
249  Mass.  272. 
263  Mass.  160. 
1  Op.  A.  G.  205, 
659. 


Section  10.    A  majority  of  the  directors  elected  at  such  first  meeting  1 

shall  forthwith  make,  sign  and  make  oath  to  articles  setting  forth:  2 

(a)  A  true  copy  of  the  agreement  of  association  and  the  names  of  the  3 
subscribers  thereto,  or,  if  the  corporation  is  created  by  special  act,  a  copy  4 
of  the  act  of  incorporation.  5 

(b)  The  date  of  the  first  meeting  and  of  the  successive  adjournments  6 
thereof,  if  any.  7 

(c)  Subject  to  section  fourteen,  the  amount  of  capital  stock  then  to  8 
be  issued,  the  amount  thereof  to  be  paid  for  in  full  in  cash,  the  amount  9 
thereof  to  be  paid  for  in  cash  by  instalments  and  the  instalment  to  be  10 
paid  before  the  corporation  commences  business,  and  the  amount  thereof  11 
to  be  paid  for  in  property.  If  such  property  consists  in  any  part  of  real  12 
estate,  its  location,  area  and  the  amount  of  stock  to  be  issued  therefor  13 
shall  be  stated;  if  any  part  of  such  property  is  personal,  it  shall  be  14 
described  in  such  detail  as  the  commissioner  may  require,  and  the  15 
amount  of  stock  to  be  issued  therefor  stated.  If  any  part  of  the  capital  16 
stock  is  issued  for  services  or  expenses,  the  nature  of  such  services  or  17 
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18  expenses  and  tlie  amount  of  stock  which  is  issued  therefor  shall  be  clearly 

19  stated. 

20  (f/)  The  name,  residence  and  post  office  address  of  each  of  the  officers 

21  of  the  corporation. 

22  The  directors  who  sign  such  articles  and  the  officers  and  directors  who 

23  sign  any  amendment  thereof  shall  be  jointly  and  severally  liable  to  any 

24  stockliolder  of  the  corporation  for  actual  damages  caused  by  any  state- 

25  ment  therein  which  is  false  and  which  they  know,  or  on  reasonable 
2G  examination  could  have  known,  to  be  false. 

1  Section  11.     The  articles  of  organization,  the  agreement  of  associa-  Articles  ot 

2  tion,  and  the  record  of  the  first  meeting  of  the  incorporators,  including  e[c!"approvai, 

3  the  by-laws,  shall  be  submitted  to  the  commissioner,  who  shall  examine  1829,56,  §6. 

4  them  and  who  may  require  such  amendment  thereof  or  such  additional  fsst,  133,^/4. 

5  information  as  he  deems  necessary.     If  he  finds  that  the  provisions  of  law  ^^^- 176,  u. 

6  relative  to  the  organization  of  the  corporation  have  been  complied  with,  ^U^Ij, 

7  he  shall  endorse  his  approval  on  the  articles.     Thereupon,  the  articles  §§11.32.' 37. 

8  shall,  upon  payment  of  the  fee  provided  by  section  fifty-three,  be  filed  p.  s.'io6,'§5  2i. 

9  in  the  office  of  the  state  secretary.  ■*^'  *^'  ^^' 

1898,  503,  5  1.  1918,  257,  5  349.  1931,  394,  §  163. 

R.  L.  110,  §§  20,  43,  44,  57.         1919,  5.  117  Mass.  476. 

1903,  437,  §§  12,  95.  1920,  2. 

1  Section  12.     Upon  the  approval  and  filing  as  above  provided  of  the  Certificate  of 

.  .*.  ,**  .  .,  ,  ..  incorporation. 

2  articles  of  organization  of  a  corporation  organized  under  general  laws,  i87o,  224,  §  11. 

3  the  state  secretary  shall  issue  a  certificate  of  incorporation  in  the  follow-  r.  l.  116,  §  20. 
A  ■      e  1903, 437, 

4  ingform:  §§12,93. 

1918,  257. 

Commonwealth  of  MASSAcmjSETTs.  1919, '5. 

1920,  2. 

Be  it  known  that  whereas  (the  names  of  the  subscribers  to  the  agreement  of  117  Mass.  476. 
association)  have  associated  themselves  with  the  intention  of  forming  a  corpo-  }^5  ^m- 1^- 
ration  under  the  name  of  (the  name  of  the  corporation),  for  the  purpose  (the  149  Mass' 436. 
purpose  declared  in  the  agreement  of  association),  with  a  capital  stock  of  (the  io4  Mass  169! 
amount  fixed  in  the  agreement  of  association,  with  a  statement  of  the  several  253  Mass.  334. 
classes  into  which  the  stock  is  divided  and  their  respective  amounts,  and  of  the 
method  of  paying  for  such  stock,  whether  by  cash  in  full,  cash  in  instalments, 
property,  services  or  expenses,  or  partly  by  one  method  and  partly  by  another 
or  others),  and  have  complied  with  the  provisions  of  the  statutes  of  this  com- 
monwealth in  such  case  made  and  provided,  as  appears  from  the  articles  of 
organization  of  said  corporation,  duly  approved  by  the  commissioner  of  cor- 
porations and  taxation  and  recorded  in  this  office:   now,  therefore,  I  (the  name 
of  the  secretary),  secretary  of  the  commonwealth  of  Massachusetts,  do  hereby 
certify  that  said  (the  names  of  the  subscribers  to  the  agreement  of  association), 
their  associates  and  successors,  are  legally  organized  and  estabhshed  as,  and 
are  hereby  made,  an  existing  corporation  under  the  name  of  (name  of  the  cor- 
poration), with  the  powers,  rights  and  privileges,  and  subject  to  the  limitations, 
duties  and  restrictions,  which  by  law  appertain  thereto. 

Witness  my  official  signature  hereunto  subscribed,  and  the  great  seal  of  the 
commonwealth  of  Massachusetts  hereunto  affixed,  tfiis  day  of 

in  the  year  (the  date  of  filing  of  the  articles  of 

organization). 

5  If  such  corporation  is  organized  wnth  capital  stock  without  par  value, 

6  the  form  of  said  certificate  may  be  modified  to  conform  thereto. 

7  The  state  secretary  shall  sign  the  certificate  of  incorporation  and  cause 

8  the  great  seal  of  the  commonwealth  to  be  thereto  affixed,  and  such 

9  certificate  shall  have  the  force  and  eft'ect  of  a  special  charter.     The  ex- 

10  istence  of  every  corporation  organized  under  general  law's  shall  begin 

11  upon  the  filing  of  the  articles  of  organization  in  the  office  of  the  state 
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secretary.  The  state  secretary  shall  also  cause  a  record  of  the  certificate  12 
of  incorporation  to  be  made,  and  such  certificate,  or  such  record,  or  a  13 
certified  copy  thereof,  shall  be  conclusive  evidence  of  the  existence  of  14 
such  corporation.  15 


Bv-laws. 

1S08,  65,  §  1. 

1829,  53,  §  1. 

1833,  83,  §  1. 

R.  S.  38, 

§§  6,7;  44,  §2. 

G.S,  60,  §§2, 

7;  68,  §  7. 

1870,  224,  §  20. 

P.  S.  105,  §5; 

106,  §  28. 

R,  L.  109,  §  5; 

110,  §  26. 

1903,  437, 

§§  13,  95. 

8  Met.  301, 

321. 

218  Mass.  387. 


Classes  of 
stock. 

Stock  without 
par  value. 
1855,  290. 
G.  S.  60,  < 
1870,  224, 
P.  S.  106, 
R.  L.  110, 

1902,  441. 

1903,  437, 
§§  27,  95. 
1920,  349,  §  3. 
136  Mass.  204. 
222  Mass.  418. 
251  Mass.  529. 


:  12. 

§  25, 
542. 

§36. 


Section  13.  Every  corporation  may  determine  by  its  by-laws  the  1 
time  and  place  of  holding  and  the  manner  of  conducting  its  meetings,  2 
and,  in  accordance  with  sections  twenty-one  and  twenty-two,  of  electing  3 
its  officers,  the  powers,  duties  and  tenure  of  its  officers,  the  number  of  its  4 
directors,  the  number  of  stockholders  and  of  directors  necessary  to  con-  5 
stitute  a  quorum,  the  manner  of  calling  regular  and  special  meetings  of  6 
the  directors,  the  expediency  of  providing  for  an  executive  committee,  7 
the  number  of  members  thereof,  and  the  duties  which  may  be  delegated  S 
to  it,  the  method  of  making  demand  for  payment  of  subscriptions  to  9 
its  capital  stock,  the  conditions  under  which  a  new  certificate  of  stock  10 
may  be  issued  in  place  of  a  certificate  which  is  alleged  to  have  been  lost  11 
or  destroyed,  the  method  in  general  of  transacting  its  business  and  the  12 
manner  by  which  the  by-laws  may  be  altered,  amended  or  repealed.      13 

Section  14.  Every  corporation  in  its  agreement  of  association,  or  in  1 
the  case  of  a  corporation  created  by  special  law,  in  its  articles  of  organiza-  2 
tion,  or  in  an  amendment  to  said  agreement  or  articles  which  may  be  3 
adopted  as  hereinafter  provided,  may  create  shares  of  stock  with  or  4 
without  par  value  and  may  create  two  or  more  classes  of  stock  with  5 
such  preferences,  voting  powers,  restrictions  and  qualifications  thereof  6 
as  shall  be  fixed  in  said  agreement  or  articles  or  in  such  amendment.  7 
Subject  to  any  provisions  so  fixed,  every  share  without  par  value  shall  8 
be  equal  to  every  other  such  share.  9 

The  provisions  of  law  relating  to  the  issue  of  shares  of  capital  stock  10 
with  par  value  shall  apply  to  the  issue  of  shares  without  par  value,  and  11 
a  corporation  may  issue  its  authorized  shares  without  par  value  for  such  12 
cash,  property,  tangible  or  intangible,  services  or  expenses  as  may  be  13 
determined  from  time  to  time  by  the  board  of  directors,  subject  to  the  14 
provisions  of  the  agreement  of  association,  articles  of  organization  or  15 
amendments  thereof  and,  in  the  case  of  an  increase  of  capital  stock,  sub-  16 
ject  to  the  vote  of  stockholders  determining  the  terms  and  manner  of  17 
the  disposition  of  the  increased  stock  pursuant  to  section  forty-one,  and  18 
when  the  cash  or  other  consideration  for  which  they  are  to  be  issued,  as  19 
stated  in  the  articles  of  organization,  or  certificate  of  issue,  or  articles  of  20 
amendment,  made  pursuant  to  section  ten,  sixteen  or  forty-four,  has  21 
been  received,  said  shares  shall  be  fully  paid  stock  and  not  liable  to  any  22 
further  call  or  assessment  thereon,  nor  shall  the  subscriber  or  holder  be  23 
liable  for  any  further  payments,  except  as  provided  in  section  thirty-five.  24 

In  any  case  in  which  the  law  requires  that  the  par  value  of  the  shares  25 
of  stock  of  a  corporation  be  stated,  it  shall  be  stated,  in  respect  of  shares  26 
without  par  value,  that  such  shares  are  without  par  value;  and  wherever  27 
the  amount  of  stock,  authorized  or  issued,  is  required  to  be  stated,  if  any  28 
shares  without  par  value  are  authorized,  the  number  of  shares  authorized  29 
or  issued  of  the  several  classes  shall  be  stated,  and  it  shall  also  be  stated  .30 
whether  such  shares  are  with  or  without  par  value  and  what  the  par  value  31 
is  of  such  shares  as  have  par  \alue.  32 


maylteYssue?       SECTION  15.     Capital  stock  may  be  issued  for  cash,  at  not  less  than     1 
1851, 133,  §  16.  par,  if  the  shares  have  par  value,  and  may  be  issued  for  property,  tangi-    2 
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3  ble  or  intangible,  or  for  services  or  expenses.     Stock  issued  for  cash  may  isos,  iw. 

4  be  paid  for  in  full  before  it  is  issued  or  by  instalments.     If  it  is  paid  for  g.  s.'  es,  5  9. 

5  by  instalments,  the  stock  certificate  shall  be  legibly  stamped  with  the  i873;39^§\^' 

6  words  "  per  cent  paid  up,  balance  payable  (stating  manner  Jgfg;  275;  ^ ' 

7  and  time  of  pa^Tnent)  and  shares  subject  to  forfeiture  if  |.^|;fo5, 517. 

8  unpaid",  the  facts  being  truly  stated;    and,  as  each  instalment  is  de-  ^^^|5  4i, 

9  manded  and  paid,  the  certificate  shall  be  stamped  accordingly. 

R  L  109.  §  19;  150  Mass.  200.  187  Mass.  262.  235  Mass.  162. 

110.  §§  44.  45.  152  Mass.  428.  193  Mass.  138.  238  Mass.  369. 

1903,  437.  §§  14,  95.  155  .Mass.  1S4.  194  Mass.  518.  249  Mass.  272. 

191S,  257,  §  350.  183  Mass.  355.  224  Mass.  564.  263  Mass.  160. 

1919,  5.  185  Mass.  265.  231  Mass.  513.  268  Mass.  14. 

1920,  2. 

1      Section  16.     The  whole  or  any  part  of  anv  unissued  balance  of  the  issue  of 


o 


authorized 


authorized  capital  stock  may  be  issued,  subsequent  to  the  issue  of  stock  stock  subse^ 

3  certified  by  the  articles  of  organization,  by  vote  of  the  directors,  under  nafiiie.""^" 

4  authority  of  the  by-laws  or  of  a  general  or  special  vote  of  the  incorporators  jfa.'l.^' 

5  at  the  first  meeting  or  of  the  stockholders  at  a  subsequent  meeting,  if,  ^  s^^s^ 

6  within  thirty  days  after  such  vote  of  the  directors,  a  certificate  signed  g_  s/ea 

7  and  sworn  to  by  the  president,  treasurer  and  a  majority  of  the  directors  is  i87o,'224, 

8  submitted  to  the  commissioner,  setting  forth  —  (a)  the  total  amount  of  p.  s.  loe! 

9  capital  stock  authorized;   (b)  the  amount  of  stock  already  issued  for  cash  flgsl'sos', Ti 

10  payable  by  instalments  and  the  amount  paid  thereon;   also  the  amount  §'5«.V4°;57. 

11  of  full  paid  stock  already  issued  for  cash,  property,  services  or  expenses;  5^°i'4''|5' 

12  (e)  the  amount  of  additional  stock  to  be  issued  for  cash,  property,  services  ^^g^f^^^A 

13  or  expenses,  respectively;   (d)  a  description  of  said  property,  and  a  state-  i9i9, 5. 

14  ment  of  the  nature  of  said  services  or  expenses,  in  the  manner  required  1931:394,"  ' 

15  by  section  ten.     The  commissioner  shall  examine  such  certificate  in  the  igV^tiass.  sis 

16  same  manner  as  the  original  articles  of  organization.     If  he  finds  that  it  |^|  l\^l  J^ 

17  conforms  to  the  requirements  of  law,  he  shall  endorse  his  approval 
IS  thereon,  and  it  shall  thereupon  be  filed  in  the  office  of  the  state  secretary, 

19  upon  payment  of  the  fee  provided  in  section  fifty-five.     No  issue  of  stock 

20  subsequent  to  that  certified  by  the  articles  of  organization  shall  be 

21  lawful  until  said  certificate  is  filed  with  the  secretary  as  aforesaid.     No 

22  stock  shall  be  at  any  time  issued  unless  the  cash,  so  far  as  due,  or  the 

23  property,  services  or  expenses  for  which  it  was  authorized  to  be  issued, 

24  has  been  actually  received  or  incurred  by,  or  conveyed  or  rendered  to, 

25  the  corporation,  or  is  in  its  possession  as  surplus;  nor  shall  any  note  or 

26  evidence  of  indebtedness,  secured  or  unsecured,  of  any  person  to  whom 

27  stock  is  issued,  be  deemed  to  be  payment  therefor;   and  the  president, 

28  treasurer  and  directors  shall  be  jointly  and  severally  liable  to  any  stock- 

29  holder  of  the  corporation  for  actual  damages  caused  to  him  by  such  issue. 

1  Section  17.     An  issue  of  stock  subsequent  to  that  certified  by  the  validation  of 

2  articles  of  organization  which  is  invalid  solely  for  the  reason  that  the  m8.'257r°' 

3  certificate  is  not  submitted  to  the  commissioner  within  thirty  days  as  [gif/s, 

4  required  by  the  preceding  section  may  be  rendered  lawful  and  valid  as  }9|o.  2^^^ 

5  of  the  date  of  its  issue  if  the  certificate  is  afterward  submitted  to  him,  §  les.     '■ 

6  and  is  examined  and  approved  by  him  and  filed  in  the  office  of  the  state 

7  secretary,  upon  payment  of  such  fee,  not  exceeding  twenty-five  dollars, 
•  8  as  the  commissioner  may  fix. 

1  Section  18.    In  the  case  of  capital  stock  authorized  to  be  issued  for  payment  of 

2  cash,  whether  or  not  to  be  paid  in  full  before  issue,  the  directors  may  igol!"?","""' 

3  require  pajmient  in  such  proportions  and  at  such  times  and  places  as  igA^sTlsasz. 
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1919,  5. 
1920, 2. 


Sale  of  rights 
of  delinquent 
subscriber. 
1903,  437,  5  15. 
5  Gray,  620. 
110  Mass.  213. 
168  Mass.  345. 
188  Mass.  587. 


they  deem  proper,  by  making  demand  therefor  according  to  the  by-laws,  4 

or,  in  default  of  such  by-law,  by  notice  mailed  to  each  subscriber  or  5 

stockholder  at  least  seven  days  before  his  subscription  or  any  portion  6 

thereof,  or  any  instalment  due  upon  stock  already  issued,  is  payable.  7 


Sale  of  stock 
for  unpaid  in- 
stalments, etc. 
1903.  437,  §  16. 
1910,  171. 

1918,  257, 
§352. 

1919,  5. 

1920,  2. 


IS 


Section  20.  If,  under  the  articles  of  organization,  capital  stock 
issued  payable  by  instalments,  and  a  stockholder  refuses  or  neglects  to 
pay  an  instalment  for  thirty  days  after  the  time  limited  for  payment  in 
the  demand  under  section  eighteen,  the  treasurer  of  the  corporation  may 
sell  such  stockholder's  shares  by  public  auction,  and,  out  of  the  proceeds 
of  such  sale,  shall  pay  to  the  corporation  all  instalments  then  due  from 
such  stockholder  with  interest  and  incidental  charges.  A  notice  stating 
the  time  and  place  of  such  sale  and  the  amount  of  the  instalment  due  and 
payable  and  also  the  number  of  the  certificate  and  number  of  shares  of 
stock  thus  offered  for  sale  shall  be  sent  by  the  treasurer  by  mail  not  less 
than  ten  days  prior  to  such  sale  to  such  stockholder  and  also  the  person 
who  originally  subscribed  to  the  said  delinquent  stock.  Upon  the  sale 
of  such  stock  as  aforesaid,  the  directors  shall  transfer  the  shares  so  sold 
to  the  purchaser,  who  shall  be  entitled  to  a  certificate  therefor,  so  stamped 
as  to  indicate  the  instalments  paid,  and  shall  be  liable  under  this  section 
for  all  subsequent  instalments.  Upon  the  issue  of  such  certificate,  the 
certificate  outstanding  shall  be  void  except  as  provided  in  sections 
twenty-four  to  forty-six,  inclusive,  of  chapter  one  hundred  and  fifty-fi\e. 
The  balance,  if  any,  of  the  proceeds  of  such  sale  shall  be  held  by  the  cor- 
poration for  such  stockliolder,  his  representatives  or  assigns,  and  be  paid 
to  him  or  them  at  any  time  upon  surrender  and  delivery  to  the  corpora- 
tion of  his  certificate.  If  no  person  offers  an  amount  sufficient  to  pay  all 
instalments  due  upon  such  stock  with  interest  and  incidental  charges,  it 
may  or  may  not  be  sold,  and  the  delinquent  stockholder  sliall  be  liable  to 
the  corporation  in  an  action  at  law  for  such  instalments,  interest  and 


Section  19.  If,  under  the  articles  of  organization,  capital  stock 
issued  for  cash  is  to  be  paid  for  in  full  before  it  is  issued,  and  the  sub- 
scriber refuses  or  neglects  to  pay  the  amount  demanded  for  thirty  days 
after  the  time  limited  for  payment  in  the  demand  made  under  the  pre- 
ceding section,  his  rights  of  subscription  may  be  sold  by  public  auction 
by  the  treasurer  of  the  corporation  who,  out  of  the  proceeds  of  such  sale, 
shall  pay  to  the  corporation  the  amount  then  due  from  such  subscriber 
with  interest  and  incidental  charges,  first  giving  notice  by  mail  to  such 
subscriber,  not  less  than  ten  days  prior  to  such  sale,  of  the  time  and  place  9 
appointed  therefor  and  of  the  amount  due  and  payable  by  him.  Upon  the  10 
sale  of  such  rights  as  aforesaid,  the  directors  shall  give  to  the  purchaser  all 
certificate  thereof.  If  the  rights  of  such  subscriber  do  not  sell  for  an  12 
amount  sufficient  to  pay  the  amount  due  from  him  with  interest  and  13 
charges  of  sale,  he  shall  be  liable  to  the  corporation  in  an  action  at  law  for  14 
the  deficiency;  if  they  sell  for  more,  he  shall  be  entitled  to  the  surplus.  15 
At  the  expiration  of  "thirty  days  after  the  time  limited  for  payment  as  16 
aforesaid,  the  directors  may  waive  their  right  to  offer  such  rights  for  sale,  17 
and  may  elect  to  proceed  at  law  against  such  delinquent  subscriber  to  18 
recover  all  amounts  due  and  payable  by  him  with  interest.  If  said  rights  19 
are  not  sold  at  said  auction,  or  if  a  judgment  rendered  in  an  action  against  20 
a  subscriber  remains  unsatisfied  for  thirty  days,  all  amounts  previously  21 
paid  by  him  shall  be  forfeited  to  the  corporation.  22 
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26  incidental  charges,  if  the  stock  is  not  sold,  or  for  the  deficiency,  if  it  is 

27  sold,  and  if  a  jiidfrnient  rendered  in  such  action  remains  unsatisfied  for 

28  thirty  days,  the  original  subscriber  shall  be  so  liable.    Instead  of  offering 

29  such  stock  for  sale,  tlie  directors,  at  the  expiration  of  the  time  limited  in 

30  the  notice  for  j)aynient  of  such  instalments,  may  proceed  by  an  action 

31  at  law  against  the  tleiinquent  stockliolder,  and,  if  a  judgment  rendered 

32  against  him  in  such  action  remains  unsatisfied  for  thirty  days,  against 

33  the  original  subscriber,  for  the  recovery  of  such  instalments,  interest  and 

34  incidental  charges.    The  delinquent  stockholder  or  the  original  subscriber, 

35  as  the  case  may  be,  upon  the  payment  of  such  instalments,  interest  and 

36  incidental  charges,  or  of  the  judgment  tiierefor,  shall  be  entitled  to  a 

37  certificate  of  the  stock,  so  stamped  as  to  indicate  the  instalments  paid, 

38  and,  thereupon,  the  certificate  outstanding  for  such  stock  shall  be  void, 

39  except  as  provided  in  sections  twenty-four  to  forty-six,  inclusive,  of  chap- 

40  ter  one  hundretl  and  fifty-five.     If  a  judgment  rendered  in  an  action 

41  against  the  original  subscriber  remains  unsatisfied  for  thirty  days,  said 

42  stock  shall  be  forfeited  to  the  corporation,  an  entry  of  transfer  to  it  shall 

43  be  made  on  its  books,  and,  thereupon,  the  certificate  outstanding  shall 

44  be  void  as  aforesaid.    While  the  stock  remains  the  property  of  the  cor- 

45  poration,  no  dividends  shall  be  declared  nor  instalments  paid  upon  it; 

46  but  it  shall  remain  subject  to  the  control  of  the  corporation  according 

47  to  its  by-laws. 

OFFICERS. 

1  Section  21.    The  business  of  every  corporation  shall  be  managed  and  fg^g^gj  5 1 

2  conducted  by  a  president,  a  board  of  not  less  than  three  directors,  a  j82|,  53.  §  1. 

3  clerk,  a  treasurer  and  such  other  officers  and  such  agents  as  the  corpora-  §§  2-4.  ' 

4  tion  by  its  by-laws  shall  authorize.  The  treasurer  may  be  required  to  5,  6. 

5  give  a  bond  for  the  faithful  performance  of  his  duty  in  such  sum  and  with  Isto!  224! 

6  such  sureties  as  the  by-laws  may  prescribe.    The  clerk,  who  shall  be  a  f.^  s\ol'.  ^^' 

7  resident  of  the  commonwealth,  shall  be  sworn  and  shall  record  all  votes  r.  l^'no,^''' 

8  of  the  corporation  in  a  book  to  be  kept  therefor.  §§22.24. 

1903.437.  1920.  237,  §  1.  188  Mass.  254. 

§§17,18,95.  15  Gray,  211.  273  Mass.  66. 

1  Section  22.    Except  as  otherwise  provided  in  this  and  the  following  officers  and 

2  section,  the  directors,  treasurer  and  clerk  shall  be  elected  annually  by  choTce. 

3  ballot,  by  such  stockholders  as  have  the  right  to  vote,  and  the  president  o^™';  "[^ 

4  shall  be  elected  annually  by  and  from  the  board  of  directors.    All  other  jsos.  65,  §  i. 

5  agents  and  officers  shall  be  chosen  or  appointed,  and  all  vacancies  filled,  f^fi'^^' 
()  in  the  manner  prescribed  in  the  by-laws,  or,  in  default  of  such  by-law,  G- s  o'o, 

7  by  the  board  of  directors.     Every  director,  unless  the  by-laws  otherwise  isee'.MO.  5  3. 

8  provide,  shall  be  a  stockliolder.    The  directors  and  other  officers  shall  \ll°;  Htl  1 1^ 

9  hold  office  for  one  year  and  until  their  successors  are  chosen  and  quali-  ^';  §;  jog 

10  fied,  except  that  a  corporation  may,  by  its  articles  of  organization  or  by  ^  Lt'uo, 

11  an  amendment  to  such  articles  adopted  as  provided  in  this  chapter,  l^^^'^^j 

12  divide  its  directors  into  classes  and  prescribe  the  tenure  of  office  of  the  §§  is.  95.' 

.  lOlH   ^o7 

13  several  classes  and  the  class  of  stock  by  which  each  class  of  directors  shall  s  3.53." 

14  be  elected;    but  no  class  shall  be  elected  for  a  shorter  period  than  one  I920;  2'; 

15  year  or  for  a  longer  period  than  five  years,  and  the  term  of  office  of  at  IcusVos. 

16  least  one  class  shall  expire  in  each  year. 

7  Gray,  1.  231  Mass  513.  273  Mass.  390. 

179  Mass.  61.  264  Mass.  499. 
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Election  of 
directors  of 
manufacturing 
corporation 
by  employees. 
1919,  70. 


Section  23.     A  manufacturing  corporation  may  provide  by  by-law  1 

for  the  nomination  and  election  by  its  employees  of  one  or  more  of  them  2 

as  members  of  its  board  of  directors.     All  such  elections  shall  be  held  3 

at  the  works  of  the  corporation  on  the  day  of  the  annual  meeting,  and  4 

the  voting  shall  be  by  secret  ballot.     If  less  than  a  majority  of  those  5 

entitled  to  vote  participate  in  the  election  there  shall  be  no  election,.  6 

and  the  vacancy  shall  be  filled  as  provided  in  the  preceding  section.     A  7 

director  elected  by  the  employees  shall  have  the  same  rights  and  powers  8 

and  shall  be  subject  to  the  same  duties  and  responsibilities  as  a  director  9 

elected  by  the  stockholders.  10 


Certificate  of 
change  in 
officers. 
Penalty. 

1907,  282. 

1908.  180. 
1915,  15. 

1918,  257, 
§§.3.54,355. 

1919,  5. 

1920,  2. 


Section  24.    Whenever  any  change  is  made  in  the  officers  of  a  cor-  1 

poration,  except  at  the  annual  meeting,  the  corporation  shall  forthwith  2 

file  in  the  office  of  the  commissioner  a  certificate  of  such  change,  signed  .  3 

and  sworn  to  by  the  clerk.     Any  corporation  which  omits  to  make  and  4 

file  a  certificate  as  aforesaid  within  thirty  days  after  such  change  has  5 

been  made,  or  which  fails  to  keep  a  clerk  of  the  corporation  in  this  com-  6 

monwealth,  shall  forfeit  not  more  than  five  hundred  dollars,  to  be  re-  7 

covered  in  the  manner  prescribed  by  section  fifty-two.  8 


Powers  of 
directors. 
190.3,  437.  §  19. 
2  Met.  163. 
188  Mass.  515. 


Section  25.  The  board  of  directors  may  exercise  all  the  powers  of  1 
the  corporation,  except  such  as  are  conferred  by  law,  or  by  the  by-laws  of  2 
the  corporation,  upon  the  stockholders.  3 


190  Mass.  61. 
209  Mass.  354. 


211  Mass.  453. 
268  Mass.  561. 


Executive 
committee. 
1903.  437,  § 
2  Met.  163. 
154  Mass.  277 
211  Mass.  453 


19. 


Section  26.  A  corporation  may,  by  its  by-laws,  provide  for  an  ex- 
ecutive committee  to  be  elected  from  and  by  its  board  of  directors.  To 
such  committee  may  be  delegated  the  management  of  the  current  and 
ordinary  business  of  the  corporation,  and  such  other  duties  as  the  by-laws 
may  prescribe. 


Meetings  of 
directors. 
1903,  437,  §  25. 


Section  27.     Meetings  of  the  board  of  directors  may  be  held  within  1 

or  without  the  commonwealth.    Any  meeting  of  the  board  shall  be  a  2 

legal  meeting  without  notice  if  each  director,  by  a  writing  filed  with  the  3 

records  of  the  meeting,  waives  such  notice.  4 


20. 


Meetings  of 

stockholders. 

1829,  53,  §  15, 

R.  S.  38,  §  7; 

44,  §  2. 

G.  S.  60,  §  7; 

68,  §  7. 

1870,  224 

P.  S.  105,  §  5; 

106,  §  28. 

R.  L.  109,  §  5; 

110,  §  26. 

1903,  437, 
§§20.95. 

1904,  207. 
1924,  91,  §  1. 
8  Met.  301. 
10  Gush.  27. 

8  Allen,  217.    • 


STOCKHOLDERS. 

Section  28.  There  shall  be  an  annual  meeting  of  the  stockholders,  1 
and  the  time  and  place  of  holding  it,  and  the  manner  of  conducting  it,  2 
shall  be  fixed  by  the  by-laws;  but  it  shall  be  held  within  ninety  days  3 
after  the  end  of  the  fiscal  year  of  the  corporation.  All  meetings  of  stock-  4 
holders  shall  be  held  in  the  commonwealth.  A  written  notice,  stating  5 
the  place,  day  and  hour  thereof,  shall  be  given  by  the  clerk,  at  least  seven  6 
days  before  the  meeting,  to  each  stockholder  entitled  to  vote  thereat  7 
and  to  each  stockliolder  who,  under  the  agreement  of  association  or  any  8 
amendment  thereof  or  under  the  by-laws,  is  entitled  to  such  notice,  by  9 
leaving  such  notice  with  him  or  at  his  residence  or  usual  place  of  business,  10 
or  by  mailing  it,  postage  prepaid,  and  addressed  to  such  stockholder  at  11 
his  address  as  it  appears  upon  the  books  of  the  corporation.  Unless  the  12 
by-laws  otherwise  provide,  a  majority'  in  interest  of  all  stock  issued  and  13 
outstanding  and  entitled  to  vote  shall  constitute  a  quorum.  Notices  of  14 
all  meetings  of  stockholders  shall  state  the  purposes  for  which  the  meet-  15 
ings  are  called.    No  notice  of  the  time,  place  or  purpose  of  any  regular  16 
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17  or  special  meeting  of  the  stockholders  shall  be  required  if  every  stock- 
IS  holder  entitled  to  notice  thereof,  or  his  attorney  thereunto  authorized, 

19  by  a  writing  which  is  filed  with  the  records  of  the  meeting,  waives  such 

20  notice. 

1  Section  29.    WTienever  any  change  is  made  altering  the  date  fixed  fhan^eof^°^ 

2  in  the  by-laws  for  the  annual  meeting  of  a  corporation,  the  corporation  <i^''te  of  annual 

3  shall  forthwith  file  in  the  office  of  the  commissioner  a  certificate  of  such  i'=°?'^y- 

4  change,  signed  antl  sworn  to  Ijy  the  clerk  of  the  corporation.     Any  cor-  igis!  257! 

5  poration  which  omits  to  make  and  file  a  certificate  as  aforesaid  within  igi9!*5.^"' 

6  thirty  days  after  such  a  change  has  been  made,  shall  forfeit  not  more  '^^°'  ^• 

7  than  one  hundred  dollars,  to  be  recovered  in  the  manner  prescribed  by 

8  section  fifty-two. 

1  Section  30.     Special  meetings  of  the  stockholders  may  be  called  by  Special 

2  the  president  or  by  a  majority  of  the  directors,  and  shall  be  called  by  r^I.'m!'?  2. 

3  the  clerk,  or  in  case  of  the  death,  absence,  incapacity  or  refusal  of  the  p;  |;  105, Vs. 

4  clerk,  by  any  other  officer,  upon  written  application  of  three  or  more  fg,,^;  ^^?;  ^  ^■ 

5  stockholders  who  are  entitled  to  vote  and  who  hold  at  least  one  tenth  fH^^J*!^  5 ,. 

6  part  in  interest  of  the  capital  stock  entitled  to  vote  at  the  meeting, 

7  stating  the  time,  place  and  purpose  of  the  meeting. 

1  Section  31.    No  corporation  shall,  directly  or  indirectly,  vote  upon  voting  rights 

,  „  .  ,  of  corporations. 

2  any  share  01  its  own  stock. 

1903.  437,  §  23.  101  Mass.  398. 

1  Section  32.     Stockholders  entitled  to  vote  shall,  except  as  provided  J{°^;°fkhorderl 

2  in  sections  two  and  four  of  chapter  one  hundred  and  fifty-seven,  have  ^°^'''^^  g  y. 

3  one  vote  for  each  share  of  stock  owned  by  them;  provided,  that  in  cor-  «.J2.g      ' 

4  porations  having  two  or  more  classes  of  stock,  the  voting  powers  of  es.  §  7. ' 

5  the  diff'erent  classes  may  be  fixed  in  the  manner  provided  by  section  p'^i:  lol' I ^f' 

6  foiu-teen.     Capital  stock  shall  not  be  voted  upon  if  any  instalment  of  r\.\m,  55; 

7  the  subscription  therefor  which  has  been  duly  demanded  under  section  [l^^^^-^^^ 

8  eighteen  is  overdue  and  unpaid.     Stockliolders  may  vote  either  in  per-  ||j-2*'j?;|' 

9  son  or  by  proxy.     No  proxy  which  is  dated  more  than  six  months  before  1920: 349;  §  2. 

10  the  meeting  named  therein  shall  be  accepted,  and  no  such  proxy  shall  be 

11  valid  after  the  final  adjournment  of  such  meeting. 

STOCK. 

1  Section  33.     Each  stockholder  shall  be  entitled  to  a  certificate,  in  stock^^^^^ 

2  form  conformable  to  section  fifteen,  which  shall  be  signed  by  the  presi-  ilos.  ell's. 

3  dent  or  a  vice  president  and  either  the  treasurer  or  an  assistant  treas-  n'i'.HAio. 

4  urer  of  the  corporation,  shall  be  sealed  with  its  seal  and  shall  certify  }|||;  ig{]; 

5  the  number  of  shares,  and  the  class  thereof,  owTied  by  him  in  such  ^^.  s^  oo, 

6  corporation;    but  when   any  such  certificate  is  signed  by  a  transfer  \f°^'^^f 

7  agent  or  transfer  clerk  and  by  a  registrar  and  the  registrar  is  not  the  i874,'349, 1 1. 

*  •  '  ■  1  PS   106 

8  same  person,  partnership,  association,  trust  or  corporation  as  the  trans-  §§29,42! 

9  fer  agent  or  transfer  clerk,  the  signature  of  the  president  or  a  vice  presi-  ^902, «?;  f  2!' 

10  dent  or  of  the  treasurer  or  an  assistant  treasurer  of  the  corporation,  or  jfl,;*!?; 

11  both  such  signatures,  or  the  seal  of  the  corporation,  or  either  or  both  }|j^;}^g; 

12  such  signatures  and  such  seal,  upon  such  certificate  may  be  facsimile,  1^29: 102; 

13  and  such  certificate  shall  be  as  valid  and  eft'ectual  for  all  purposes  as  if  1931. 394, 

14  signed  by  such  officer  or  officers,  or  sealed  with  its  corporate  seal,  as  le  Mass.  94. 
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8  Cush.  16S. 
211  Mass.  424. 
222  Mass.  418. 


the  case  may  be.  Each  certificate  of  stock,  which  by  the  agreement  of  15 
association  or  amended  agreement  of  association  or,  in  the  case  of  a  16 
corporation  created  by  special  law,  by  its  articles  of  organization  or  by  17 
amendment  is  limited  as  to  its  voting  rights  or  is  preferred  as  to  its  divi-  18 
dend  or  as  to  its  share  of  assets  upon  dissolution,  shall  have  plainly  19 
written,  printed  or  stamped  thereon  either  a  sufficient  statement  of  such  20 
limitation  or  preference  or  a  notification  that  its  preferences,  voting  21 
powers,  restrictions  and  qualifications  are  fixed  in  the  agreement  of  22 
association  or  articles  of  organization  or  amendments  filed  in  the  office  of  23 
the  state  secretary.  24 


Lost  or 
destroyed 
certificates. 
1870,  224,  § 
P.  S.  106,  § 
R.  L.  110,  S 
1903,  437, 
§§31,95. 


Section  .34.     The  directors  of  a  corporation  may,  subject  to  section  1 

forty-two  of  chapter  one  hundred  and  fifty-five  and  to  the  by-laws  of  2 

the  corporation,  determine  the  conditions  upon  which  a  new  certificate  3 

of  stock  may  be  issued  in  place  of  any  certificate  alleged  to  have  been  4 

lost  or  destroyed.    They  may,  in  their  discretion,  require  the  owner  of  5 

a  lost  or  destroyed  certificate,  or  his  legal  representative,  to  give  a  bond  6 

with  sufficient  surety  to  the  corporation  in  a  sum  not  exceeding  double  7 

the  market  value  of  the  stock  to  indemnify  the  corporation  against  any  8 

loss  or  claim  which  may  arise  by  reason  of  the  issue  of  a  certificate  in  9 

place  of  such  lost  or  destroyed  stock  certificate.  10 


Liability  of 
stockholders. 
1821,  38. 
1826,  137,  §  2. 
1829,53,  §§  6, 
7,  10,  11. 
R.  S.  38,  §§16, 
21,32. 

1851,  133, 
§  15;  252. 

1852,  9. 
1855,  290. 
G.  S.  60, 

§§  12,  17,  22; 
68,  §  16. 
1862,  218,  §  2. 
1870,  224,  §  39. 

1875,  177, 

1876,  1. 
P.  S.  106.  ! 
R.  L.  110, 
1903,  437, 
§§33,95. 
1920,  349,  §  4 
16  Gray,  127. 
2  Allen,  498. 
6  Allen,  579. 
267  Mass.  52. 


§1. 

i61. 
§59. 


LIABILITY  OF  STOCKHOLDERS,   OFFICERS  AND  DIRECTORS. 

Section  35.  The  stockholders  of  a  corporation  which  reduces  its 
capital  stock  in  violation  of  section  forty-five  shall  be  liable  for  the 
payment  of  the  debts  and  contracts  of  the  corporation  existing  at 
the  time  of  such  reduction  to  the  extent  of  the  amount  withdrawn  and 
paid  to  them  respectively.  The  stockholders  of  a  corporation  shall 
also  be  liable  for  all  money  due  to  operatives  for  services  rendered 
within  six  months  before  demand  made  upon  the  corporation  and  its 
neglect  or  refusal  to  make  such  payment.  A  stockholder  who  pays  on 
a  judgment  or  otherwise  more  than  his  proportion  of  any  debt  included 
in  this  section  shall  have  a  claim  for  contribution  against  the  other 
stockholders. 

Unless  otherwise  provided  in  the  agreement  of  association,  articles  of 
organization  or  amendments  thereof,  such  contribution,  in  the  case  of 
liability  based  on  reduction  of  capital  stock,  shall  be  in  proportion  to  the 
amounts  so  withdrawn  and  paid  to  them  respectively,  and  in  the  case 
of  any  other  liability  under  this  section  shall  be  in  proportion  to  the 
amounts  of  stock  held  by  them  respectively  at  the  time  when  their 
liability  accrued,  shares  of  stock  with  par  value  to  be  computed  for 
this  purpose  at  their  par  value  as  fixed  at  that  time,  and  shares  without 
par  value  to  be  computed  at  the  value,  at  the  time  of  issue,  of  the  cash, 
property,  services  or  expenses  for  which  they  were  issued,  but  not  in- 
cluding paid-in  surplus. 
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Liability  of 
president, 
treasurer  and 
directors. 
1821,  38. 
1829,  53,  §  9. 
R.  S.  38,  §  28. 
G.  S.  60,  §  30. 
1862,  218,  §  1. 
1870.  224,  §  38. 
1875,  177,  §  2. 
P.  S.  106,  §  60. 
1898,  266. 


Section  36.  The  president,  treasurer  and  directors  of  every  cor- 
poration shall  be  jointly  and  severally  liable  for  all  the  debts  and  con- 
tracts of  the  corporation  contracted  or  entered  into  while  they  are 
officers  thereof  if  any  stock  is  issued  in  violation  of  section  fifteen  or 
sixteen,  or  if  any  statement  or  report  required  by  this  chapter  is  made 
by  them  which  is  false,  in  any  material  representation  and  which  they 
know  to  be  false;    but  directors  who  vote  against  such  issue,  and  are 
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8  recorded  as  so  voting,  shall  not  he  so  Hahle,  and  only  the  officers  sign-  r.  l.  no,  §58. 

9  ing  such  statement  or  report  shall  be  so  liable;  provided,  that  if  a  report  §§34.95.' 

10  of  condition  as  a  whole  states  the  condition  of  the  corporation  with  sub-  i9i8;257; 

1 1  stantial  accuracy,  in  accordance  with  usual  methods  of  keeping  accounts,  19^1!%. 

12  it  shall  not  be  deemed  to  be  false;  and  provided,  also,  that  the  officers  or  }*j20. 2^^  ^  ^ 

13  directors  signing  a  false  report  of  condition  shall  be  liable  only  for  debts  l°^'"^y'  ^32. 

14  contracted  and  contracts  entered  into  before  the  filing  of  the  next  sub-  137  Mass.  sie. 
1.')  sequent  report  of  condition,  and  only  to  persons  who  shall  have  relied  150  Mass!  254! 
IG  upon  such  false  report  to  their  damage. 

182  Mass.  .530.  237  Mass.  312.  265  Mass.  108. 
190  Mass.  35.  261  Mass.  38.  260  Mass.  418. 
193  Mass.  138.                                263  Mass.  99,  160.  273  Mass.  375. 

1  Section  37.    The  directors  of  every  corporation  shall  be  jointly  and  ^^f^'j.t j,'^  °^ 

2  severally  liable  for  the  debts  and  contracts  of  the  corporation  in  the  }||J'^^- 

3  following  cases:  rI'Is' 

4  First.     For  declaring  or  assenting  to  a  dividend  if  the  corporation  is,  §§'23-25. 

5  or  thereby  is  rendered,  bankrupt  or  insolvent,  to  the  extent  of  such  ^\  15^27. 

fi   HiviHpnH  1862,218,  §1. 

D  aiviaena.  ^  _  jg7o,  224,  §  38. 

7  Second.     For  debts  contracted  between  the  time  of  making  or  assent-  j?"'io6%^60 

8  ing  to  a  loan  to  a  stockholder  or  director  and  the  time  of  its  repayment,  isss,  266. 

9  to  the  extent  of  such  loan.  1903, 437,' 

10  Directors  who  vote  against  declaring  said  dividend  or  who  vote  against  5  Aiien,'398. 

11  making  said  loan  shall  not  be  liable  as  aforesaid. 

183  Mass.  557.  263  .Mass.  99.  267  Mass.  52. 
190  Mass.  61.                                     265  Mass.  108. 

1  Section  38.    A  stockholder  of  a  corporation  shall  be  held  liable  for  Enforcement 

2  its  debts  and  contracts  under  section  thirty-five,  and  the  president  or  "tockhoiders,    ' 

3  treasurer,  or  a  director  of  any  such  corporation,  shall  be  held  so  liable  i^os^^^sfYe. 

4  under  section  thirty-six  or  thirty-seven,  if  the  corporation  has  been  duly  }|^^'  \lf  ^  ^ 

5  adjudicated  bankrupt.    The  president  or  treasurer,  or  a  director,  shall  {f^l'H'l.ag. 

6  also  be  held  so  liable  under  section  thirty-sbc  or  thirty-seven,  if  before  si:' 44.  §22. 

7  a  suit  to  enforce  such  liability  is  brought  by  a  creditor  of  said  corporation,  §§  i.'s.  ' 

8  a  written  demand  by  or  on  behalf  of  the  creditor  upon  such  corporation  a's.'6^o.§§3i, 

9  for  the  payment  of  his  claim  has  been  made,  and  said  corporation  has  isfelf if^'  ^  '^' 

10  for  ten  days  thereafter  neglected  to  pay  it.    Except  as  above  provided,  f^^  *  jg 

11  no  suit  shall  be  maintained  against  a  stockholder  or  officer  for  the  debts  ism!  290,  §  10. 

.  1S7U,  224, 

12  or  contracts  of  the  corporation.  §§40-42.60. 

13  After  such  adjudication  of  bankruptcy,  or  after  the  said  demand  and  §§62-64.' 83. 

14  neglect  to  pay  the  claim,  the  clerk,  or  other  officer  having  charge  of  the  f§  J'6-62!'85. 
1.5  records  of  such  corporation,  upon  request  of  a  creditor  of  the  corporation  g^^e.^^l; 

IG  or  of  his  attorney,  shall  furnish  to  him  a  certified  list  of  the  names  of  all  j^Ji'  |||'  5  2. 

17  persons  who  were  officers  or  stockholders  in  such  corporation  at  the  s^m.^ 

18  time  when  the  liability  to  be  enforced  against  them  personally  accrued.  1920!  2. 

19  The  supreme  judicial  or  superior  court  Shall  have  jurisdiction  in  equity  14  Gray!  193! 

20  to  compel  such  list  to  be  furnished.     After  an  adjudication  of  bank-  lo8*^Mas's"404, 

21  ruptcy  or  after  the  said  demand  and  neglect  to  pay  the  claim,  any  cred-  fo|  Mass.  473. 

22  itor  may  file  a  bill  in  equity  in  the  supreme  judicial  or  superior  court  in  iis  Mass.  286, 

23  behalf  of  himself  and  of  such  other  creditors  of  the  corporation,  entitled  us  Mass.  269. 

24  to  enforce  their  claims  against  the  same  defendants,  as  may  join  in  the  .592.595.' 

25  bill  as  plaintiffs,  against  it  and  all  persons  who  are  liable  to  the  plaintiff  1.50  Mass!  490! 
2G  as  stockholders  or  officers  for  the  recovery  of  the  money  due  from  the  If^  mS!  99^' 

27  corporation  to  himself  and  to  such  other  creditors  for  which  the  stock-  ||^  Jjt^j;  ^jl; 

28  holders  or  officers  may  be  personally  liable  by  reason  of  any  act  or  omis-  273  Mass.  375. 
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sion  on  the  part  of  the  corporation  or  any  of  the  other  defendants,  setting  29 
forth  the  bankruptcy  of  the  corporation,  or  the  said  demand  and  neglect  30 
to  pay  the  claim,  and  the  grounds  upon  which  it  is  expected  to  charge  31 
the  stockholders  or  officers  personally.  32 


Procedure. 
1862,  218, 
§§  7-9. 
1870,  224, 
§§  45,  47. 
P.  S.  106, 
§1  67-69. 
R.  L.  110, 
I  §65-67. 
1903.  437, 
§§  37,  95. 
10  Allen.  3 
237  Mass. 
265  Mass. 


312. 
108. 


Section  39.     Such  suit  shall  not  be  discontinued  by  the  plaintiff  1 

except  by  order  of  the  court  after  notice  to  other  creditors.    It  shall  not  2 

abate  by  reason  of  the  non-joinder  of  persons  liable  as  defendants,  3 

unless  the  plaintiff,  after  notice  by  plea  or  answer  of  their  existence,  4 

unreasonably  neglects  to  make  them  parties;  nor  shall  it  abate  by  rea-  5 

son  of  the  death  of  a  defendant,  but  his  estate  shall  be  liable  in  the  6 

hands  of  his  executor  or  administrator,  who  may  voluntarily  appear,  or  7 

who  may  be  summoned  by  the  plaintiff,  to  defend  the  suit.  8 


Apportionment 
of  assessment. 
1862,  218,  §  5. 
1870,  224,  §  43. 
P.  S.  106,  §  65. 
R.  L.  110,  §63. 
1903,  437, 
§§  38,95. 
1920,  349,  §  5. 
16  Gray,  127. 
Ill  Mass.  200. 
127  Mass.  586. 


Section  40.    Such  sums  as  may  be  decreed  to  be  paid  by  the  stock-  1 

holders  in  such  suit  shall  be  assessed  upon  them  in  the  proportions  fixed  2 

in  section  thirty-five  with  respect  to  claims  for  contribution ;  but  a  stock-  3 

holder  shall  not  be  liable  to  pay  a  larger  amount  than  the  amount  of  4 

stock  held  by  him  at  the  time  when  his  liability  accrued,  shares  of  5 

stock  with  par  value  to  be  computed  for  this  purpose  at  their  par  value  6 

as  fixed  at  that  time  and  shares  without  par  value  to  be  computed  at  the  7 

value,  at  the  time  of  issue,  of  the  cash,  property,  services  or  expenses  for  8 

which  they  were  issued,  but  not  including  paid-in  surplus.  9 


Amendments 
requiring 
majority  vote. 
1829.  53,  §  2. 
R.  S.  38, 
§§  11,20. 
1851,  133,  §  8. 
1855.  478,  §  5. 
1857.  24. 
G.S.60.  §§11, 
21;  61.  §6. 

1865,  283.  §  8. 

1866.  290.  §  5. 

1870,  179;  224. 
§24. 

1871.  110,  §  2. 
1873.  37.  §  2. 
1875.  177.  §  3. 

1877.  67; 
230.  §  3. 

1878.  86,  §  2. 
P.  S.  13.  §  43; 
105.  §§7.  16. 
20:  106.  §§31, 
34,  35,  37. 
1894,  600. 

1898,  503.  §  2. 

1899.  199.  §  2. 
R.  L.  109,  §§  7, 
18.  29,  52;  110, 
§§31.32.34. 
1902.441,  §  1. 
1903,  437. 
§§40,95. 
1920.  349.  §  6. 
211  Mass.  424. 
220  Mass.  183. 

238  Mass.  369. 
374. 

239  Mass.  174. 
251  Mass.  514, 
529. 

253  Mass.  205. 
263  Mass.  160. 


Increase  in 
number  of 
non-par 


AMENDMENTS  AFTER   ORGANIZATION. 

Section  41.  Every  corporation  may,  at  a  meeting  duly  called  for  1 
the  purpose,  by  the  vote  of  a  majority  of  all  its  stock,  or,  if  two  or  more  2 
classes  of  stock  have  been  issued,  of  a  majority  of  each  class  outstanding  3 
and  entitled  to  vote,  authorize  an  increase  or  a  reduction  of  its  capital  4 
stock  and  determine  the  terms  and  manner  of  the  disposition  of  such  5 
increased  stock,  or  authorize  such  terms  and  manner  of  disposition  to  6 
be  determined  in  whole  or  in  part  by  the  board  of  directors  or  officers  of  7 
the  corporation,  may  authorize  a  change  of  the  location  of  its  principal  8 
office  or  place  of  business  in  this  commonwealth  or  a  change  of  the  par  9 
value  of  the  shares  of  its  capital  stock,  or  may  authorize  proceedings  for  10 
its  dissolution  under  section  fifty  of  chapter  one  hundred  and  fifty-five.  11 
Such  increased  stock  may  in  whole  or  in  part  be  disposed  of  without  12 
being  offered  to  the  stockholders.  Any  corporation  having  authorized  13 
shares  with  par  value  may,  at  a  meeting  duly  called  for  the  purpose,  by  14 
the  vote  of  a  majority  of  all  its  stock,  or,  if  two  or  more  classes  of  stock  15 
have  been  issued,  of  a  majority  of  each  class  outstanding  and  entitled  16 
to  vote,  including  in  any  event  a  majority  of  the  outstanding  stock  of  17 
each  class  affected,  change  such  shares  or  any  class  thereof  into  an  18 
equal  or  greater  number  of  shares  without  par  value,  or  provide  for  the  19 
exchange  thereof  pro  rata  for  an  equal  or  greater  number  of  shares  with-  20 
out  par  value;  provided,  that  the  preferences,  voting  powers,  restrictions  21 
and  qualifications  of  the  outstanding  shares  so  changed  or  exchanged  22 
shall  not  be  otherwise  impahed  or  diminished  without  the  consent  of  23 
the  holders  thereof.  24 

Section  41A.  Any  corporation  having  authorized  shares  without  par  1 
value  may,  without  increasing  its  capital,  at  a  meeting  duly  called  for    2 
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3  the  purpose,  by  vote  of  a  majority  of  all  its  stock,  or,  if  two  or  more  shares  with- 

4  classes  of  stock  have  been  issued,  of  a  majority  of  each  class  outstanding  ""c-apitai. 

5  and  entitled  to  vote,  including  in  any  event  a  majority  of  the  outstand-  203  Mass:  16O. 

6  ing  stock  of  each  class  affected,  change  such  shares  or  any  class  thereof 

7  into  a  greater  number  of  shares  without  par  value,  or  provide  for  the 
S  exchange  thereof  pro  rata  for  a  greater  number  of  shares  without  par 

9  value;  provided,  that  the  preferences,  voting  powers,  restrictions  and 

10  qualifications  of  the  outstanding  shares  so  changed  or  exchanged  shall 

11  not  be  otherwise  impaired  or  diminished  without  the  consent  of  the 

12  holders  thereof. 

1  Section  42.    Every  corporation  may,  at  a  meeting  duly  called  for  Amendments 

2  the  purpose,  by  vote  of  two  thirds  of  each  class  of  stock  outstanding  and  tWrdTof 

8  entitled  to  vote,  or  by  a  larger  vote  if  the  agreement  of  association  or  lall.S'gs.^' 

4  act  of  incorporation  so  requires,  change  its  corporate  name,  the  nature  of  2i.^i  u.'  ^  ^^' 

5  its  business,  the  classes  of  its  capital  stock  subsequently  to  be  issued  and  Iffjj-lj'ai 

6  their  preferences  and  voting  power,  or  make  any  other  lawful  amendment  i87|,  ^177,  §  i. 

7  or  alteration  in  its  agreement  of  association  or  articles  of  organization,  ||  23, 42!  si, 

8  or  in  the  corresponding  provisions  of  its  act  of  incorporation,  or  author-  i89i..-ifio,  §  1. 

9  ize  the  sale,  lease  or  exchange  of  all  its  property  and  assets,  including  r.  l.  109,  §  9; 
10  its  good  will,  upon  such  terms  and  conditions  as  it  deems  expedient.         1^%^^  ^®'  *'^- 

1903,  437.  §§  40,  95.  220  Mass.  183.  260  Mass.  81. 

1920,  349,  §  6.  251  Mass.  514,  529.  271  Mass.  70,  533. 

139  Mass.  5. 

1  Section  4.3.     Within  thirty  days  after  any  meeting  at  which  any  Articles  of^^ 

2  amendment  or  alteration  of  the  agreement  of  association  or  articles  of  issi.  133,  §  §. 

3  organization  has  been  adopted,  articles  of  amendment,  signed  and  sworn  a^'s.'ei.^^'sl!'' 

4  to  by  the  president,  treasurer  and  a  majority  of  the  directors,  setting  jfg^i'll.'sT. 

5  forth  such  amendment  or  alteration  and  the  due  adoption  thereof,  shall  }|^|'  H^/^K*' 

6  be  submitted  to  the  commissioner,  who  shall  examine  them  with  the  ^i'%'°|i^|9^^' 

7  same  powers  as  in  the  case  of  the  original  articles  of  organization,  and,  if  isss.  sio!    ^ 

8  he  finds  that  they  conform  to  the  requirements  of  law,  shall  so  certify  isw!  500! 

9  and  endorse  his  approval  thereon.    Thereupon  the  articles  of  amend-  ^^t  109'. 

10  ment  shall,  upon  payment  of  the  fee  provided  in  section  fifty-four  or  l^y.^il/s""' 

11  fifty-five,  as  the  case  may  be,  be  filed  in  the  office  of  the  state  secretary.  J^^g  ^3^ 

12  No  such  amendment  or  alteration  shall  take  effect  until  such  articles  of  §§41,95. 

13  amendment  shall  have  been  filed  as  aforesaid. 


1918,  237,  §  300. 

1931,  394,  §  167. 

251  M.ass.  514. 

1919,  5. 

220  Mass.  183. 

263  .Mass.  160. 

1920.  2. 

249  Mass.  401. 

271  Mass.  70,  533. 

1  Section  44.     If  an  increase  in  the  total  amount  of  the  capital  stock  increase  of 

2  of  any  corporation  shall  have  been  authorized  by  vote  of  its  stockholders  i85i,''i33?'§  s. 

3  in  accordance  with  section  forty-one,  the  articles  of  amendment  shall  fgyl;  I24.  §%4. 

4  also  set  forth  —  (a)  the  total  amount  of  capital  stock  already  authorized;  r. t.^^fo.S^ii. 

5  (b)  the  amount  of  stock  already  issued  for  cash  payable  by  instalments  |f|^''^/; 

0  and  the  amount  paid  thereon;  and  the  amount  of  full  paid  stock  already  249  Mass.  272, 

7  issued  for  cash,  property,  services  or  expenses;    (c)  the  amount  of  addi-  263  Mass.  16O. 

8  tional  stock  authorized;    (rf)  the  amount  of  such  stock  to  be  issued  for 

9  cash,  property,  services  or  expenses,  respectively;    (e)  a  description  of 

10  said  property  and  a  statement  of  the  nature  of  said  services  or  expenses, 

11  in  the  manner  required  by  section  ten. 

1  Section  4,5.     If  a  reduction  of  the  capital  stock  of  any  corporation  Reduction  of 

2  shall  have  been  authorized  hv  its  stockholders  in  accordance  with  section  i85'5.''478?'^s  5. 
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?87o  ^iiS^'ss  foJ'ty-one,  the  articles  of  amendment  shall  also  set  forth  —  (a)  the  total    3 

p. s.'ro6.'§ 57. ■  amount  of  capital  stock  already  authorized  and  issued;    (6)  the  amount    4 

1903,'  437,'       '  of  the  reduction  and  the  manner  in  which  it  shall  be  effected ;   (c)  a  copy    5 

ilit^'sse.         of  the  vote  authorizing  the  reduction.     No  reduction  of  capital  stock    6 

shall  be  lawful  which  renders  the  corporation  bankrupt  or  insolvent,  but     7 

the  capital  stock  may  be  reduced  by  the  surrender  by  every  stockholder    8 

of  his  shares  and  the  issue  to  him  in  lieu  thereof  of  a  proportional  decreased     9 

number  of  shares,  if  the  assets  of  such  corporation  are  not  reduced  thereby,  10 

without  creating  any  liability  of  the  stockholders  of  such  corporation  in  11 

case  of  the  subsequent  bankruptcy  of  such  corporation.  12 

« 

Remedy  of  SECTION  46.     A  stockholder  in  anv  corporation  which  shall  have  duly     1 

minority  ii*"  i  i  i^ 

stockholder.  votcd  to  scll,  Icasc  or  exchange  all  its  property  and  assets  or  to  change  the  2 

224  Mass'.  20,  '  naturc  of  its  business  in  accordance  with  section  forty-two,  who,  at  the  3 

260Mas5. 81.  meeting  of  stockholders,  has  voted  against  such   action  may,  within  4 

271  Mass.  70.  ^jjjj.^y  jj^yg  ^f^^j.  ^[^p  jj^tg  pf  gaij  mccting,  make  a  written  demand  upon  5 

the  corporation  for  payment  for  his  stock.     If  the  corporation  and  the  6 

stockholder  cannot  agree  upon  the  value  of  the  stock  at  the  date  of  such  7 

sale,  lease,  exchange  or  change,  such  value  shall  be  ascertained  by  three  8 

disinterested  persons,  one  of  whom  shall  be  named  by  the  stockholder,  9 

another  by  the  corporation  and  the  third  by  the  two  thus  chosen.    The  10 

finding  of  the  appraisers  shall  be  final,  and  if  their  award  is  not  paid  by  11 

the  corporation  within  thirty  days  after  it  is  made,  it  may  be  recovered  12 

in  contract  by  the  stockholder  from  the  corporation.     Upon  payment  13 

by  the  corporation  to  the  stockholder  of  the  agreed  or  awarded  price  of  14 

his  stock,  the  stockholder  shall  forthwith  transfer  and  assign  the  stock  15 

certificates  held  by  him  at,  and  in  accordance  with,  the  request  of  the  16 

corporation.  17 

ANNUAL  REPORTS. 

Form  of  annual      SECTION  47.     Every  Corporation  shall  annually,  within  thirty  days  1 

d1tion.°  °°°      after  the  date  fixed  in  its  by-laws  for  its  annual  meeting,  or  within  thirty  2 

R%'.  38,'  §  22.    days  after  the  final  adjournment  of  said  meeting,  but  not  more  than  three  3 

i85i;  1.33;  §  9.    months  after  the  date  so  fixed  for  said  meeting,  prepare  and  submit  to  4 

1857: 276!         the  commissioner  a  report  of  condition  which  shall  be  signed  and  sworn  5 

GSg60.  |5  23,  ^Q  \yy  i^g  president,  treasurer  and  a  majority  of  its  directors  stating —  6 

1862' 210              1.  The  name  of  the  corporation.  7 

1870!  224;             2.  The  location  (with  street  address)  of  its  principal  office  in  this  com-  8 

187^1^'uo,         monwealth,  and  elsewhere  in  the  case  of  a  corporation  organized  to  do  9 

1874, 349, 5 1.    business  wholly  outside  the  commonwealth.  10 

1887,^225.^  ^*'        3.  The  date  of  its  last  preceding  annual  meeting.  11 

R  ^L  i?o  §  51       4.  The  total  amount  of  its  authorized  capital  stock  so  far  as  it  consists  12 

1903,437,'         of  shares  with  par  value,  and  the  total  number  of  shares  without  par  13 

1920, '349,  §7.    value  authorized  to  be  issued;  the  amount  of  stock  with  par  value,  and  14 

isiVass'.  478.    tlic  uumbcr  of  shares  without  par  value,  issued  and  outstanding  and  the  15 

228MaS:202:    amouut  then  paid  thereon;    the  class  or  classes,  if  any,  into  which  it  is  16 

266  Mass!  418.   divldcd;  the  par  value,  if  any,  and  number  of  its  shares.  17 

273  Mass.  375.        5    'pj.jg  namcs  and  addresses  of  all  the  directors  and  officers  of  the  18 

corporation,  and  the  date  at  which  the  term  of  office  of  each  exTjires.  19 

6.  A  statement  of  the  assets  and  liabilities  of  the  corporation  as  of  20 

the  date  of  the  end  of  its  last  fiscal  year,  to  be  made  in  such  form  as  the  21 

commissioner  shall  prescribe.  22 
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1  Section  48.     The  commissioner  shall  examine  such  report,  and  if  ^"^^^"'eport. 

2  he  finds  that  it  conforms  to  the  requirements  of  this  chapter,  he  shall  |,%°'i^o|*'5*5^^- 

3  endorse  his  approval  thereon;  and  upon  the  payment  of  the  fee  required  i887,  225. 

4  by  section  fifty-fi\'e,  it  shall  be  filed  in  the  office  of  the  state  secretary,  i896;  .;iS9: 
.'1  who  shall  receive  and  preserve  it  in  book  form  convenient  for  reference  r.  i,'.  110. 

1  X  I  r     ■  t-  §5  51,57. 

6  and  open  to  public  mspection. 

1903.  437,  §§  46,  95.  235  Mass.  79. 

i       Section  49.     Such  report  of  a  corporation  which  has  a  capital  stock  of  b'^''^^^,'-f„°" 

2  one  hundred  thousand  dollars  or  more,  for  this  purpose  counting  shares  }|^^>^^2. 

3  without  par  value  as  of  a  par  value  of  one  hundred  dollars  each,  shall  be  RqL'.  iib.  §  52. 

4  accompanied  by  a  written  statement  on  oath  by  an  auditor  that  such  §§47,95.' 

5  report  represents  the  true  condition  of  the  affairs  of  said  corporation  as  Igoglsos. 

()  disclosed  by  its  books  at  the  time  of  making  such  audit.    Such  auditor  1920,349,  §7. 

7  shall  be  employed  for  each  ensuing  fiscal  year  by  a  committee  of  three 

8  stockholders  who  are  not  directors  which  shall  be  selected  at  each  annual 

9  meeting  of  the  stockholders,  or,  if  there  are  not  three  stockholders  other 

10  than  directors  able  and  willing  to  serve  on  such  committee,  he  shall 

11  be  employed  by  the  directors;    but  no  bookkeeper,  treasurer  or  other 

12  officer  of  the  corporation  shall  be  appointed  as  such  auditor.    The  state- 

13  ment  of  the  auditor  shall  be  filed  by  him  with  said  report  in  the  ofiice  of 

14  the  state  secretary  and  shall  be  attached  to  and  form  part  of  it.    The 

15  auditor  shall  be  duly  sworn  to  the  faithful  performance  of  his  duties,  and 

16  the  officers  of  the  corporation  who  sign  said  report  of  condition  shall 

17  certify  thereon  that  the  auditor  was  duly  elected  and  qualified,  as  herein 
IS  provided. 

1  Sectio.\  50.     If  a  corporation  fails  to  file  its  report  of  condition  within  Penalty  for 

2  the  time  required  by  law,  the  commissioner  shall  give  notice  by  mail,  report  of 

3  postage  prepaid,  to  such  corporation  of  its  default.     If  it  omits  to  file  i87o!224',  §  eo. 

4  such  report  within  thirty  days  after  such  notice  of  default  has  been  given,  p^";fo°;  ^  ^• 

5  it  shall  forfeit  to  the  commonwealth  not  less  than  five  nor  more  than  ten  flgj^'alg 

6  dollars  for  each  day  for  fifteen  days  after  the  expiration  of  the  said  thirty  isse!  369. 

7  days,  and  not  less  than  ten  nor  more  than  two  hundred  dollars  for  each  §§53,84.' 

8  day  thereafter  during  which  such  default  continues,  or  any  other  sum,  §§49,95.' 

9  not  greater  than  the  maximum  penalty  or  forfeiture,  which  the  court  l9?4',  igs!  §  7.' 

10  may  deem  just  and  equitable.     If  a  corporation  fails  for  two  successive 

11  years  to  file  its  annual  report  of  condition,  the  supreme  judicial  court, 

12  upon  application  by  the  commissioner,  after  notice  and  hearing,  may 

13  decree  a  dissolution  of  the  corporation. 

receivers. 

1  Section  51.     Under  the  circumstances  set  forth  in  section  fifty-two  of  J^eivers^^^ 

2  chapter  one  hundred  and  fifty-five,  or  if  a  judgment  has  been  recovered  e^c^-^  ^^^  ^  j^ 

3  against  a  corporation,  and  it  has  neglected  for  thirty  days  after  demand  1905!  ise'. 

4  made  on  execution  to  pay  the  amount  due  with  the  officer's  fees,  or  to  232  mIH'.  ss.  ' 

5  exhibit  to  the  officer  real  or  personal  property  belonging  to  it  and  subject  ^®^  "^'"^^^  ^^*' 

6  to  be  taken  on  execution  sufficient  to  satisfy  the  same,  and  the  execution 

7  has  been  returned  unsatisfied,  one  or  more  receivers  may  be  appointed 

8  with  the  powers  and  duties  provided  in,  and  subject  to,  said  section. 
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Enforcement 
of  penalties. 
1870,  224,  §  60. 
1877,  57. 
P.  S.  106, 
§§81,82. 
1887,  225. 
1896,  369. 
R.  L.  110,  §  84. 
1903,  437, 
§§  50,  95. 
254  Mass.  331. 


ENFORCEMENT  OF  PEN.\LTIES. 

Section  52.  Penalties  or  forfeitures  incurred  by  any  corporation 
which  omits  to  cause  to  be  duly  filed  any  certificate  or  report  required  by 
section  twenty-four,  twenty-nine  or  forty-seven,  may  be  recovered  in  an 
action  brought  in  Suffolk  county  in  the  name  of  the  commonwealth, 
or  they  may  be  reco\ered  by  an  information  in  equity  in  the  name  of 
the  attorney  general  at  the  relation  of  the  commissioner,  brought  in  the 
supreme  judicial  court  in  Suffolk  county.  Upon  such  information,  the 
court  may  issue  an  injunction  restraining  the  further  prosecution  of 
the  business  of  the  corporation  until  such  penalties  or  forfeitures,  with 
interest  and  costs,  have  been  paid  and  until  such  certificate  or  report 
has  been  filed. 


1 

2 
3 
4 
5 
6 
7 
8 
9 
10 
11 


organization  and  filing  fees. 

Section  53.  The  fee  for  filing  the  articles  of  organization  required 
by  section  ten,  including  the  issuing  by  the  state  secretary  of  the  cer- 
tificate of  incorporation,  shall  be  one  twentieth  of  one  per  cent  of  the 
[87?;  356:.^  ^^'  total  amount  of  the  authorized  capital  stock  with  par  value,  and  one  cent 
a  share  for  all  authorized  shares  without  par  value,  as  fixed  by  the 
articles  of  organization,  but  not  in  any  case  less  than  fifty  dollars. 


Fees  for 

organization 

papers. 

1863,  231,  §  2. 

1865.  76. 


P.  S.  106, 
1887,  225. 
1896,  369. 


R.  L.  110,  §  86. 
1903,  437,  §§  88,  95. 


1907,396,  §  1. 
1920,349,  §8;  598.  §  1. 


1928,  360,  §  1. 
1931,  394,  §  168. 


Fees  tor 
filing  certain 
certificates. 
1863,  231,  §  2. 
1865,  76. 
1871,  356. 
P.  S.  106,  §84. 
1887,  225. 
1896,  369; 
523,  §  2. 
R.  L.  110,  §  86. 
1903,  437, 
§§  89,  95. 
1907,  396,  §  2. 
1920,  349,  §  9; 
598,  I  2. 
1928,  360,  §  2. 
220  Mass.  183. 
238  Mass.  369, 
374. 

Op.  A.  G. 
(1920)  158. 


Section  54.  The  fees  for  filing  and  recording  the  following  certifi- 
cates shall  be  as  follows : 

For  filing  and  recording  a  certificate  providing  for  an  increase  of 
capital  stock  with  par  value,  one  twentieth  of  one  per  cent  of  the  amount 
by  which  the  capital  is  increased;  but  not  in  any  case  less  than  twenty- 
five  dollars. 

For  filing  and  recording  a  certificate  providing  for  a  change  of  shares 
with  par  value  to  shares  without  par  value,  whether  or  not  the  capital  is 
changed  thereby,  one  cent  for  each  share  without  par  value  resulting 
from  such  change,  less  an  amount  equal  to  one  twentieth  of  one  per  cent  10 
of  the  total  par  value  of  the  shares  so  changed;  but  not  in  any  case  11 
less  than  twenty-five  dollars.  _  _     12 

For  filing  and  recording  a  certificate  providing  for  an  increase  in  13 
the  number  of  shares  without  par  value,  whether  or  not  the  capital  is  14 
changed  thereby,  one  cent  for  each  additional  share;  but  not  in  any  case  15 
less  than  twenty-fi\e  dollars.  10 


Fees  for  all 
other  certifi- 
cates, state- 
ments and 
reports. 

1870,  224,  §  59. 
1875.  177,  §  4. 
1879,  202,  §  2. 
P.  S.  106,  §84. 
1887,  225. 


Section  55.  The  fees  for  filing  all  other  certificates,  statements  or 
reports  required  by  law  of  corporations  shall  be  ten  dollars  for  each  cer- 
tificate, statement  or  report,  but  no  fee  shall  be  paid  for  filing  the  cer- 
tificate of  change  of  officers  or  of  annual  meeting  required  by  section 
twenty-four  or  twenty-nine  or  the  annual  tax  return  required  by  sec- 
tions thirty-five  and  forty  of  chapter  sLxty-three. 


1895,  169. 

1896,  369;  523, 
R.  L.  110,  §  86. 


1903,  437,  §§90,  95. 

1918,  257,  §  301. 

1919,  5. 


1920,  2;  598.  §  3. 
232  Mass.  22. 
238  Mass.  369. 
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CHAPTER    157. 

CO-OPERATIVE  CORPORATIONS. 


Sect, 
co-operative  business  corpokations. 

1.  Organization. 

2.  Distribution  of  profits  of  corporation 

organized  for  co-operative  purposes, 
etc. 

CO-OPERATIVE      AGRICULTURAL,      DAIRY      OR 
MERCANTILE    ASSOCIATIONS. 

3.  Incorporation   of   certain   co-operative 

associations. 

4.  Capital  stock. 

5.  Investment  of  reserve  fund,  etc. 

6.  -Apportionment  of  earnings. 

7.  Certificate   of  organization   to   bo  ap- 

proved and  filed.     Fee. 

8.  Use  of  word  co-operative  forbidden  to 

organizations    not    subject    to    this 
chapter. 

9.  Fee  for  filing  articles. 


Sect. 

agricultural  and   other   co-operativb 
corporations  without  capital  stock. 

10.  Incorporation     authorized.       Powers, 

etc.,  of  members. 

11.  Powers  of  corporation. 

12.  First  meeting.     Directors. 

1.3.  By-laws;   scope,  amendment,  etc. 

14.  Membership. 

15.  Amendment,  etc.,  of  agreement  of  asso- 

ciation, etc. 

16.  Marketing    contracts    by    corporation 

with  its  members. 

17.  Liquidated  damages.     Injunctions. 

IS.  Local  taxation.     Fee  for  filing  articles 
of  organization. 


CO-OPER.-VTIVE   BUSINESS   CORPORATIONS. 

1  Section  1.     A  corporation  may  be  organized  under  chapters  one  Organization. 

2  hundred  and  fifty-five  and  one  hundred  and  fifty-six,  with  shares  having  §5  i.'s. 

3  par  vakie,  for  the  purpose  of  co-operation  in  carrying  on  any  business  and  H™;  i^J: 

4  of  co-operative  trade. 


p.  s.  100,  §  9. 

R.  L.  110,  §  7. 


1903,437,  §§93,95. 
1920,  349,  I  10. 


1  Section  2.     Such  corporation  shall  distribute  its  earnings  or  profits  Distribution 

2  among  its  workmen,  purchasers  and  stockholders  at  such  times  and  in  corporation 

3  such  manner  as  its  by-laws  prescribe,  but  at  least  once  in  every  twelve  To^oplllnvf 

4  months.    No  distribution  shall  be  made,  unless  at  least  ten  per  cent  of  i8Je,T9o,Ti2. 

5  the  net  profits  have  been  appropriated  for  a  contingent  or  sinking  fund,  p^^'io's'.'/yt''' 

6  until  an  amount  has  accumulated  equal  to  thirty  per  cent  of  its  capital  ^^^-  i^lj.  1 7»- 

7  stock  issued  and  outstanding.    No  person  shall  hold  shares  in  any  such 

8  corporation  to  an  amount  exceeding  one  thousand  dollars  at  their  par 

9  value,  nor  shall  a  stockliolder  be  entitled  to  more  than  one  vote  upon 
10  any  subject. 


1 


CO-OPERATIVE    AGRICULTURAL,    DAIRY   OR   MERCANTILE    ASSOCIATIONS. 

Section  3.     Seven  or  more  persons,  residents  of  the  commonwealth,  incorporation 


2  may  associate  themselves  as  a  corporation,  association,  society,  company  operative 

3  or  exchange,  to  conduct  within  the  commonwealth  any  agricultural,  i87o,'224,"§  8. 

4  dairy  or  mercantile  business  on  the  co-operative  plan.    The  word  "co-  r  L.'nii.Vi^- 

5  operative"  shall  form  a  part  of  the  name  of  the  corporation,  and,  for  the  l^'fl^'' 

6  purposes  of  this  and  the  six  following  sections,  the  words  "association",  J||^'^*^'  |^°- 

7  "company",  "exchange",  "society"  and  "union",  shall  have  the  same 

8  signification  and  shall  import  a  corporation.     The  corporation  shall  be 

9  formed  as  provided  in  chapters  one  hundred  and  fifty-five  and  one  hun- 
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dred  and  fifty-six,  with  shares  having  par  value,  and  shall  be  subject  to  10 
the  provisions  thereof  so  far  as  consistent  with  said  sections.  1 1 


Capital  stock. 

1866, 

290, 

§7. 

1870, 

224 

§  52. 

1871, 

109'. 

1877, 

230, 

§3. 

P.  S. 

106, 

S§38,  73. 

R.  L. 

110, 

H35 

.  70. 

1913, 

447, 

§3. 

Investment  of 

reserve  fund. 

etc. 

1913, 

447, 

§4. 

Section  4.  The  capital  stock  of  a  co-operative  corporation  formed 
under  section  three  shall  not  be  less  than  one  hundred  dollars  nor  more 
than  two  hundred  thousand  dollars.  No  stockholder  shall  own  shares 
of  a  greater  par  value  than  one  tenth  of  the  total  par  value  of  the  capital 
stock,  nor  shall  any  member  be  entitled  to  more  than  one  vote  on  any  sub- 
ject arising  in  the  management  of  the  corporation. 

1915,  118,  §  1.  1921,  297. 

Section  5.  At  any  regular  meeting,  or  at  any  duly  called  special 
meeting,  at  which  a  majority  of  its  stockholders  are  present,  a  corpora- 
tion formed  under  section  three  may  authorize  the  investment  of  its  re- 
serve fund  or  any  part  thereof,  first,  in  the  building  where  it  is  doing  busi- 
ness, or,  second,  in  a  first  mortgage  of  real  estate  owned  and  occupied  as 
a  dwelling  by  any  of  its  stockholders. 


Section  6.    The  directors  of  every  corporation  formed  under  section 


Apportionment 
of  earnings. 

lire' 224'  I  5i'  three  shall  apportion  its  earnings  in  the  following  manner: 

p.  S.'l06,'§72,'         -      '^-  ,...•.  ..  .    .  .1 

R.  L.  110,  §  69 
1903,  437, 
§§  93,  95. 
1913,  447, 
§§  5,  6. 
1915,  118,  §  3. 


1.  They  shall  set  aside  annually  not  less  than  ten  per  cent  of  its  net 
profits  for  a  reserve  fund  until  there  is  accumulated  in  said  reserve  fund 
an  amount  not  less  than  thirty  per  cent  of  its  paid-up  capital  stock. 

2.  They  shall  declare  and  pay  dividends  on  the  paid-up  capital  stock 
not  exceeding  five  per  cent  per  annum. 

3.  From  the  balance  of  its  annual  net  earnings  the  directors  may  ap-  8 
propriate  a  sum  not  exceeding  five  per  cent  thereof  to  be  used  in  teaching  9 
co-operation.  10 

4.  The  directors  shall  distribute  the  remainder  of  such  earnings  or  any  11 
part  thereof  by  a  uniform  dividend  upon  the  amount  of  purchases  or  sales  12 
of  shareholders,  through  the  corporation,  and,  if  the  directors  so  vote,  13 
upon  the  amount  of  wages  earned  and  paid  to  employees,  except  that  in  14 
the  case  of  a  purchaser  not  a  shareholder,  who  desires  to  become  such,  a  15 
dividend  of  one  half  the  uniform  dividend  may  be  declared  upon  such  non-  16 
shareholder's  purchases  or  sales  and  credited  to  him  on  account  of  the  17 
purchase  of  stock  for  which  he  may  subscribe.  In  productive  corpora-  18 
tions,  including  creameries,  canneries,  storages,  factories  and  the  like,  19 
dividends  shall  be  calculated  on  raw  material  delivered  to  the  corpora-  20 
tion  instead  of  on  goods  purchased.  If  the  corporation  be  both  a  pur-  21 
chasing  and  a  selling,  or  a  productive,  concern,  the  dividends  may  be  on  22 
both  raw  material  and  on  goods  purchased.  The  profits  or  net  earnings  23 
of  such  corporation  shall  be  distributed  to  those  entitled  thereto  at  such  24 
times  as  the  by-laws  prescribe,  but  at  least  once  in  every  twelve  months.  25 

Sanfzation^         Section  7.    Any  co-opcratlvc  association  now  organized  by  law  in  the  1 

'°  be^approved  commouwcalth  for  any  of  the  purposes  mentioned  in  section  three,  and  2 

^^^-      .     _     qualified  so  to  do,  may  by  a  majority  vote  of  the  stockholders  at  a  meet-  3 

i93i!  394!     '    ing  called  therefor  vote  to  accept  sections  three  to  seven,  inclusive,  and  4 

shall  thereupon  present  to  the  commissioner  of  corporations  and  taxation  5 

a  certificate,  signed  and  sworn  to  by  its  clerk  or  secretary,  setting  forth  a  6 

copy  of  said  vote,  the  date  when  passed,  and  such  further  evidence  as  the  7 

commissioner  may  require  of  its  legal  existence  and  of  its  intention  to  8 

accept  said  sections.   The  commissioner  shaH  examine  the  certificate  and  9 

evidence  of  organization,  and,  if  it  appears  that  the  law  has  been  com-  10 
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11  plied  with,  shall  so  certify,  and  shall  approve  the  certificate  by  his  en- 

12  dorsement  thereon,  and   thereupon  such  corporation   shall   have  the 

13  powers  and  privileges  and  be  subject  to  the  duties  and  liabilities  of  cor- 

14  porations  formed  under  section  three.    Upon  the  payment  of  one  dollar, 

15  said  certificate  shall  be  filetl  in  the  office  of  the  state  secretary. 

1  Section  8.     Any   person,    partnership,   association   or   corporation,  use  of  word 

2  domestic  or  foreign,  except  co-operative  banks  and  corporations  organ-  forbkkicn  to 

3  ized  under  section  ten,  transacting  business  for  profit  in  the  common-  nof  "ubjc'c°°to 

4  wealth  under  any  name  or  title  containing  the  word  "co-operative",  Ig'fs^ul^'"^. 

5  unless  the  net  earnings  thereof  are  distributed  in  a  manner  permitted  l^^'l^^*^' 
()  for  a  co-operative  corporation  by  this  chapter,  shall  forfeit  to  the  com-  isia,  5. 

7  monwealth  not  more  than  ten  dollars  for  every  day  or  part  thereof  1923!  43s,  §3. 
S  during  which  such  name  or  title  is  so  used.     Such  forfeiture  may  be 

9  recovered  by  an  information  brought  in  the  supreme  judicial  or  superior 

10  court  by  the  attorney  general,  at  the  relation  of  the  commissioner  of 

11  corporations  and   taxation.      Upon   such   information,   the   court   may 

12  issue  a  temporary  or  permanent   injunction  restraining  such  person, 

13  partnership,   association   or   corporation   from   doing   business   in   the 

14  commonwealth,  or  from  so  using  such  name  or  title,  and  may  make 

15  such  other  orders  and  decrees  as  justice  and  equity  may  require. 

1  Section  9.    The  fee  for  filing  the  articles  of  organization  required  by  Fee  for  filing 

2  section  three,  including  the  issuing  by  the  state  secretary  of  the  certifi-  1915, Tis,  §  2. 

3  cate  of  incorporation,  shall  be  one  twentieth  of  one  per  cent  of  the  total  §^i\o,^^*' 

4  amount  of  the  authorized  capital  stock  as  fixed  by  the  articles  of  organ- 

5  ization,  but  in  no  case  less  than  five  dollars. 

agricultural    and    other    co-operative    corporations    without 

capital  stock. 

1  Section  10.     Agricultural  and  horticultural  associations  engaged  in  incorporation 

2  any  branch  of  agriculture,  horticulture,  viticulture,  forestry,  dairying,  poweTs'fltc, 

3  the  raising  of  livestock  or  poultry  and  any  other  farming  activity  or  igS^m"'*. 

4  business,  if  instituted  for  the  mutual  benefit  of  their  members  and 

5  formed  for  the  purpose  of  doing  business  without  profit  to  the  associa- 

6  tion  itself  may  be  incorporated  without  capital  stock.    Such  corporations 

7  shall  be  formed  in  the  manner  provided  by  chapters  one  hundred  and 

8  fifty-five  and  one  hundred  and  fifty-six  and  shall  be  subject  to  the  pro- 

9  visions  of  said  chapters,  so  far  as  applicable.    Members  of  corporations 

10  so  organized  shall  have  the  rights  and  powers  and  be  subject  to  the 

11  duties  and  liabilities  of  stockholders  of  corporations  having  capital  stock, 

12  under  the  provisions  of  said  chapters,  so  far  as  is  consistent  with  this 

13  and  the  eight  following  sections. 

1  Section  II.    Any  corporation  organized  under  the  preceding  section  Powers  of  cor- 

2  shall  have  power  to  mortgage  or  pledge  its  real  or  personal  property  and  1923!  438.  §  4. 

3  to  issue  promissory  notes  or  other  evidences  of  indebtedness.     Such 

4  corporation  shall  also  have  power  to  establish  reserves  and  invest  the 

5  funds  thereof  in  such  manner  as  it  may  deem  advisable  or  as  may  be 

6  provided  in  its  by-laws;    and  to  exercise  all  other  powers,  rights  and 

7  privileges  necessary  or  incidental  to  the  purposes  for  which  said  cor- 

8  poration  was  organized  or  to  the  activities  in  which  it  is  engaged;   pro- 
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vided,  however,  that  no  such  corporation  shall  handle  the  products  of    9 
any  non-member,  except  for  storage.  10 


First  meeting. 
DirectorB. 
1923,  438,  §  i. 


By-laws;  scope, 

amendment, 

etc. 

1923,  438,  §  4. 


Section  12.    The  first  meeting  of  the  corporation  shall  be  held  within  1 

six  months  after  the  execution  of  the  agreement  of  association.    If  the  2 

directors  of  the  corporation  have  been  previously  chosen  in  anticipation  3 

of  its  organization,  or  in  connection  with  a  plan  for  preliminary  organiza-  4 

tion,  or  in  accordance  with  contracts  made  in  anticipation  of  such  5 

organization,  such  choice  of  directors  shall  be  ratified  at  said  meeting.  6 

Elections  of  directors  shall  thereafter  be  governed  by  section  twenty-  7 

two  of  chapter  one  hundred  and  fifty-six,  except  as  provided  in  the  8 

following  section.  9 

Section  1.3.     In  addition  to  the  powers  granted  by  section  thirteen  of  1 

chapter  one  hundred  and  fifty-six,  any  corporation  organized  under  sec-  2 

tion  ten  may  pro^'ide  in  its  by-laws  for  the  election  of  directors  by  dis-  3 

tricts;   for  the  election  of  advisory  directors  who  are  not  members,  the  4 

number  of  whom  shall  not  be  greater  than  one  fifth  the  total  number  of  5 

directors;   for  voting  of  members  by  mail  in  elections  and  on  questions  6 

concerning  the  operation  and  business  of  the  corporation ;  for  the  admis-  7 

sion,  withdrawal,  suspension  or  expulsion  of  members;    for  dues  and  8 

assessments  to  be  paid  by  members  and  the  conditions  under  which  such  9 

dues  and  assessments  shall  be  imposed  and  collected;   for  determining  10 

the  rights  and  interests  of  members  in  the  property  of  the  corporation,  11 

whether  equal  or  unequal;    for  establishing  the  basis  of  voting  by  the  12 

members,  especially  whether  the  votes  of  all  members  shall  be  equal,  or  13 

in  proportion  to  the  land  area  leased  or  used  by  each  member  for  produc-  14 

tion  of  the  products  handled  by  the  corporation,  or  in  proportion  to  the  15 

quantity  of  such  products  delivered  by  each  member  to  the  corporation  16 

during  the  preceding  year;  for  an  approved  or  established  form  of  market-  17 

ing  contract;  and  for  fines  or  other  penalties  for  violation  of  its  by-laws  18 

or  marketing  contract.    No  by-law  shall  be  amended  or  repealed  nor  any  19 

new  by-law  adopted,  unless  notice  of  the  proposed  action  is  given  in  the  20 

call  for  the  meeting  at  which  the  proposal  is  to  be  considered,  or  in  the  21 

call  for  the  vote  if  the  vote  is  to  be  taken  by  mail.  22 


im'^ll'ti.  Section  14.  Membership  in  such  corporations  shall  be  limited  to 
persons  engaged  in  the  production  of  products  which  are  handled  or  to  be 
handled  by  the  corporation,  as  specified  in  its  articles  of  organization, 
including  the  lessees  or  tenants  of  land  used  for  the  production  of  such 
products  and  lessors  or  landlords  to  whom  are  due  all  or  any  part  of  such 
products  produced  on  leased  or  rented  premises  in  payment  for  the  use  of 
such  premises.  If  a  member  is  a  corporation,  it  may  be  represented  by 
any  officer  thereof,  duly  authorized  in  writing. 

Amendment  SECTION  15.     Any  such  Corporation  may  amend  Or  alter  its  agreement 

ment  of  associ-  (jf  associatiou  Or  articlcs  of  organization  in  the  manner  provided  by  sec- 
i923",'4'38;  §  4.  tions  forty-one  to  forty-three,  inclusive,  of  chapter  one  hundred  and  fifty- 
six,  so  far  as  applicable;  provided,  that  such  amendment  or  alteration 
shall  require  a  vote  of  three  fourths  of  the  members  present  and  voting 
at  a  meeting  of  the  corporation  called  to  consider  such  amendment  or 
alteration,  or  if  the  vote  upon  such  amendment  or  alteration  is  taken  by 
mail,  by  vote  of  three  fourths  of  the  members  who  return  votes.    A  vote 
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9  by  mail  upon  such  amendment  or  alteration  shall  not  be  valid  unless  votes 
10  are  returned  by  at  least  three  fifths  of  the  members  of  the  corporation. 

1  Section  10.     Any  such  corporation  may  enter  into  marketing  con-  Marketing 

2  tracts  with  its  members  by  which  the  members  shall  agree  to  sell,  for  any  corporation^ 

3  period  of  time  not  exceeding  ten  years,  all  or  any  specified  part  of  their  memblrs. 

4  products  or  of  certain  specified  products  exclusively  to  or  through  the  ^'^^^'  *^^' '  *• 

5  corporation  or  any  agency  designated  by  it.    If  such  contract  provides 
fl  for  a  sale  to  the  corporation,  title  to  the  products  covered  thereby  shall 

7  pass  to  the  corporation  absolutely,  except  for  recorded  liens,  upon  delivery 

8  or  at  any  other  time  specified  in  said  contract,  if  expressly  so  agreed 

9  therein.    Any  such  contract  may,  however,  provide  for  sale  by  the  cor- 

10  poration  of  the  products  of  its  members  with  or  without  acquisition  of 

1 1  title  to  such  products  by  the  corporation  and  may  further  provide  that 

12  the  corporation  shall  pay  over  to  the  members  the  resale  price  after  de- 

13  ducting  all  necessary  expenses  including  any  allowances,  contributions 

14  or  deductions  authorized  by  its  by-laws  or  by  the  contract  itself.    Such 

15  contract  shall  not  be  construed  as  a  violation  of  any  provision  of  sections 

16  one  to  seven,  inclusive,  of  chapter  ninety-three,  unless  it  results  in  an 

17  undue  enhancement  of  the  price  of  the  product  to  which  the  contract 

18  applies,  nor  shall  any  corporation  organized  under  section  ten  be  liable  to 

19  prosecution  for  any  action  reasonable  and  proper  in  the  exercise  of  the 

20  rights  and  powers  conferred  by  sections  ten  to  nineteen,  inclusive. 

1  Section  17.     The  marketing  contract  may  fix  as  liquidated  damages  Liquidated 

2  specific  sums  to  be  paid  by  a  member  upon  breach  of  the  provisions  of  said  inj™S?tions. 

3  contract  requiring  sale  or  delivery  of  products  by  the  member  exclusively  ^°^^'  *^^'  ^  *' 

4  to  or  through  the  corporation  or  any  agency  designated  by  it,  and  such 

5  provision  shall  be  valid  and  enforceable  in  the  courts  of  the  common- 

6  wealth.    An\-  such  corporation  may  be  granted  a  temporary  or  permanent 

7  injunction  against  a  member  for  breach  or  threatened  breach  of  such 

8  contract  with  reference  to  the  said  provisions  for  sale  or  delivery  of 

9  products. 

1  Section  18.    A  corporation  organized  under  the  provisions  of  section  Local  taxation. 

2  ten,  and  any  corporation,  association  or  organization  now  or  hereafter  fru/iesol'"^ 

3  established,  organized  or  chartered  without  capital  stock  for  a  similar  igls^'lisIT^. 

4  purpose  under  laws  other  than  those  of  this  commonwealth,  shall  not  be  i^iV;  *"'■*' 

5  liable  to  taxation  under  the  provisions  of  chapter  sixty-three,  but  shall  26i  Mass.  no. 

6  be  taxable  under  the  provisions  of  chapter  fifty-nine,  in  the  same  manner 

7  and  to  the  same  extent  as  an  individual  or  partnership.    The  fee  for  filing 

8  the  articles  of  organization  required  by  section  ten,  including  the  issuing 

9  by  the  state  secretary-  of  the  certificate  of  incorporation,  shall  be  fifty 
10  dollars. 
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CHAPTER    158 


CERTAIN   MISCELLANEOUS   CORPORATIONS. 


Sect. 

1.  Application  of  chapter,  etc. 

ORGANIZATION. 

2.  Formation  of  corporations. 

3.  Corporations  for  furnishing  steam  and 

hot  water. 

4.  Formation  of  other  corporations. 

5.  Contents  of  agreement. 

6.  First  meeting,  how  called  and  notified. 

7.  Subscribers  to  hold  franchise ;  distribu- 

tion of  shares. 

8.  Organization;    choice  of  officers;    rec- 

ords. 

9.  Certificate  of  organization  to  be  filed. 

POWERS    AND    DUTIE.S. 

10.  Business  powers  of  corporations. 

11.  Change  of  corporate  business. 

12.  Certain  corporations  may  open  streets, 

when. 

13.  Companies   Liable   to   repay   damages, 

etc. 

Companies,  etc.,  to  be  regulated  by 
selectmen,  etc. 

Corporations  for  propagation  of  her- 
rings and  alewives. 

Interest  upon  deposits  of  customers. 

Proceedings  it  rent  of  safe  deposit  boxes 
not  paid. 
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15. 


OFFICERS. 

18.  Officers. 

19.  How  chosen. 

20.  Clerk,  treasurer,  bond. 

CAPITAL   STOCK. 

21.  Stockholder  to  have  certificate  of  stock. 

22.  Lost  certificates. 

23.  Capital   stock   of   companies   specially 

chartered,  how  limited. 

24.  Increase  and  reduction  of  capital  stock. 

25.  Special  stock. 

26.  Employees'  stock. 

27.  Dividends  on  employees'  stock. 

28.  Transfer  of  employees'  stock. 


Sect. 

29.  Assessments  upon  shares. 

30.  Sale  of  shares  to  pay  assessments. 

31.  Notice  of  sale,  and  transfer  of  shares 

sold. 

32.  Capital  stock,  payment  of. 

33.  Capital  stock,  how  paid  in. 

34.  Voting  by  proxy. 

35.  Quorum  of  stockholders. 

CONFIRMATION    OF   PROCEEDINGS. 

36.  Confirmation  of  proceedings. 

CERTIFICATES    AND    RETURNS. 

37.  Annual  certificate  of  condition.  , 

38.  Corporations  failing  to  make  such  cer- 

tificate may  be  dissolved. 

39.  Certificate  of  increase  of  capital  stock. 

40.  Certificate  of  reduction. 

41.  Examination  and  endorsement  of  cer- 

tificates. 

42.  Penalties  for  omitting  to  file  certificates. 

FEES. 

43.  Fees  for  filing  certificates,  etc. 

LIABILITY  OF  OFFICERS  AND  STOCKHOLDERS. 

44.  Liability  of  officers  for  debts  and  con- 

tracts. 

45.  Liability  of  stockholders  or  members. 

46.  Procedure  before  enforcing  liability. 

47.  Clerk  to  furnish  creditor  with  names  of 

officers  and  stockholders. 

48.  Penalty   for   refusing  to  give   certified 

list.     False  list. 

49.  Creditor  may  file  bill  in  equity  against 

corporation,  officers  and  stockholders. 

50.  Stockholders  to  be  assessed  in  propor- 

tion to  stock. 

51.  Suit  in  equity  not  abated  by  death  of 

one  defendant. 

52.  Suit  in  equity,  when  dismissed. 

53.  Suit   in    equity    not    abated    by    non- 

joinder of  persons  liable. 

54.  Actions  may  be  defended  by  officer  or 

stockholder. 


Application  of  SECTION  1.  The  provisions  of  this  chapter,  unless  expressly  limited 
c  apter,  etc.  .^  ^^^^.^  application,  and  except  so  far  as  they  are  inconsistent  with  other 
provisions  of  law  relative  to  particular  corporations  or  classes  of  cor- 
porations, or  with  the  provisions  of  special  laws,  shall  apply  to  corpora- 
tions heretofore  or  hereafter  organized  under  general  or  special  laws  of 
the  commonwealth  for  the  purpose  of  carrying  on  the  business  of  a  safe 
deposit  company  and  to  corporations  heretofore  or  hereafter  organized 
under  general  or  special  laws  of  the  commonwealth  for  the  purpose 
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9  of  carrying  on  within  the  commonwealth  the  business  of  transmitting 

10  intelligence  by  electricity  or  of  a  heat  or  power,  gas,  electric,  canal, 

11  water  or  aqueduct  company,  and  to  any  other  corporations,  except  rail- 

12  road,  street  railway,  electric  railroad  or  trolleymotor  companies,  which 

13  now  have  or  may  hereafter  have  the  right  to  take  land  within  the  com- 

14  inonwealth  by  eminent  domain,  or  to  exercise  franchises  in  public  ways 

15  granted  by  the  commonwealth  or  by  any  county,  city  or  town.  In 
10  this  chapter,  unless  the  context  otherwise  requires,  the  "commissioner" 
17  means  the  commissioner  of  corporations  and  taxation. 

ORGANIZATION. 

1  Section  2.     Any  persons,  to  the  number  hereinafter  provided,  who  Formati9n  of 

2  associate  themselves  by  a  written  agreement  hereinafter  described  with  i85i?T33!"§'i. 

3  the  intention  of  forming  a  corporation  for  any  purpose  permitted  under  c^i' |i^  5 1 

4  section  one,  upon  complying  with  section  nine,  shall  be  and  remain  a  p^g'^foe'le' 

5  corporation. 

R.  L.  110,  §  4.  12  Allen.  273.  362.  101  Mass.  381.  385. 

11  Gray.  139.  98  Mass.  98.  1  Op.  A.  G.  47,  185. 

15  Gray,  211,494. 

1  Section  3.     For  the  purpose  of  generating  and  furnishing  steam  or  Corporations 

2  hot  water  for  heating,  cooking  and  mechanical  power,  or  for  the  purpose  steam  and'hot 

3  of  generating  and  furnishing  hydrostatic  or  pneumatic  pressure  for  me-  "s^^^ue.  1 1. 

4  chanical  power,  in  any  town,  or  for  any  two  or  more  of  said  purposes,  Q^'eY^iiV' 

5  ten  or  more  persons  may  associate  them.selves,  with  a  capital  of  not  less  }|™'  224,  §  5. 
()  than  one  thousand  nor  more  than  five  hundred  thousand  dollars. 

p.  S.  106.  §  11.  1893,  397.  1910,  346. 

1885,  240,  5  1.  R.  L.  110,  §  9.  157  Mass.  37. 

1891,  189.  8  1. 

1  Section  4.     For  the  purpose  of  carrying  on  any  other  lawful  business  Formation  of 

2  for  which  corporations  may  be  formed  under  this  chapter,  three  or  more  poratio'ns" 

3  persons  may  associate  themselves,  with  a  capital  of  not  less  than  one  p^^g ; }oq' 5 14 

4  thousand  dollars.     The  capital  of  such  companies  other  than  gas  and  fys^Mals' 2.52^' 

5  electric  companies  shall  not  exceed  one  million  dollars. 

1  Op.  A.  G.  153.  275,  304. 

1  Section  5.     The  agreement  of  association  shall  state  that  the  sub-  Contents  of 

2  scribers  thereto  associate  themselves  with  the  intention  of  forming  a  i85""i.33!'§  a. 

3  corporation,  the  corporate  name  assumed,  the  purpose  for  which  it  is  1866,  mo.S^z. 

4  formed,  the  town,  which  shall  be  in  this  commonwealth,  where  it  is  p^^'ioe^'u^e. 

5  established  or  located,  the  amount  of  its  capital  stock  and  the  par  value  fi  q^  ""isV^' 

6  and  number  of  its  shares. 

97  Mass.  494. 

1  Section  6.    The  first  meeting  shall  be  called  and  record  made  as  First  meeting, 

2  provided  in  section  eight  of  chapter  one  hundred  and  fifty-six.  nCtlfied.^ 

1855,  478,  §  2.  P.  S.  106,  §  18.  1918,  2,')7.  §  372. 

G.  S.  61,  §  3.  R.  L.  110,  I  17.  1919.  5;  333,  §§  17,  18. 

1866,  290,  5  4.  1914,  742,  §  7.  1920,  2. 

1870.  224,  5  9. 

1  Section  7.     The  subscribers  to  the  agreement  of  association  shall  hoid^fr'a^'nchise; 

2  hold  the  franchise  until  the  organization  has  been  completed;  and,  un-  distribution  of 

3  less  it  is  otherwise  provided  in  such  agreement,  each  subscriber  who  is7o.  224.  §  so. 

4  elects  to  take  such  shares  at  the  first  meeting  may  take  such  proportion  r.  l  no'.  §  is. 

5  of  the  shares  of  the  capital  stock  as  the  number  of  subscribers  to  the  ni^i/ate!  200. 

6  agreement  bears  to  the  whole  number  of  shares,  or  any  part  of  such 
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proportion,  upon  paying  the  assessments  thereon  as  called  for  by  the  7 
corporation.  All  shares  not  so  taken  shall  be  disposed  of  as  the  cor-  8 
poration  determines.  9 


Organization;         SECTION  8.     At  such  first  meeting,  or  at  any  adjournment  thereof,  1 

officers;  the  iucorporators  shall  organize  as  provided  in  section  nine  of  chapter  2 

records.  i  i        i  i    ni-  •  Q 

1851, 133,         one  hundred  and  nity-six.  o 

*^*'^'  G   S.  61.  §  5.  P.  S.  106.  §20. 

1870,  224,  §  10.  R.  L.  110,  §  19. 


1914,  742,  §  9. 


Certificate  of 
organization 
to  be  filed. 
1851,  133,  §  4. 
1855,  68.  §  2. 
1857,  276,  §  1. 
G.  S.  61,  §8. 
1879,  224,  §  11. 
P.  S.  106,  §  21. 
R.  L.  110,  §  20. 
1914,  742,  §  10. 
1931,394, 
§  172. 

101  Mass.  381. 
149  Mass.  436. 
151  Mass.  558. 


Section  9.    The  president,  treasurer  and  a  majority  of  the  directors  1 

shall  forthwith  make,  sign  and  swear  to  a  certificate  setting  forth  a  true  2 

copy  of  the  agreement  of  association  with  the  names  of  the  subscribers  3 

thereto,  the  date  of  the  first  meeting  and  the  successive  adjournments  4 

thereof,  if  any,  and  shall  submit  such  certificate  and  also  the  records  of  5 

the  corporation  to  the  commissioner,  who  shall  examine  the  same,  and  6 

who  may  require  such  other  evidence  as  he  may  judge  necessary.    If  it  7 

appears  that  the  requirements  of  the  preceding  sections,  and  of  sections  8 

five  and  six  of  chapter  one  hundred  and  sixty-four  in  the  case  of  gas  and  9 

electric  companies,  preliminary  to  the  establishment  of  the  corporation  10 

have  been  complied  with,  the  commissioner  shall  so  certify  and  approve  11 

the  certificate  by  his  endorsement  thereon.    Such  certificate  shall  there-  12 

upon  be  filed  by  said  officers  in  the  office  of  the  state  secretary,  who,  13 

upon  payment  of  the  fee  hereinafter  provided,  shall  issue  a  certificate  in  14 

the  following  form:  15 

Commonwealth  of  Massachusetts. 

Be  it  known  that  whereas  (the  name  of  the  subscribers  to  the  agreement  of 
association)  have  associated  themselves  with  the  intention  of  forming  a  corpo- 
ration under  the  name  of  (the  name  of  the  corporation),  for  the  purpose  (the 
purpose  declared  in  the  agreement  of  association),  with  a  capital  of  (the  amount 
of  capital  fixed  in  the  agreement  of  association),  and  have  complied  with  the 
provisions  of  the  statutes  of  this  commonwealth  in  such  case  made  and  pro- 
vided, as  appears  from  the  certificate  of  the  president,  treasurer  and  directors 
of  said  corporation,  duly  approved  by  the  commissioner  of  corporations  and  tax- 
ation and  recorded  in  this  office:  Now,  therefore,  1,  (the  name  of  the  secretary), 
secretary  of  the  commonwealth  of  Massachusetts,  do  hereby  certify  that  said 
(the  names  of  the  subscribers  to  the  agreement  of  association),  their  associates 
and  successors,  are  legally  organized  and  established  as,  and  are  hereby  made, 
an  existing  corporation  under  the  name  of  (name  of  the  corporation),  with  the 
powers,  rights  and  privileges,  and  subject  to  the  hmitations,  duties  and  restric- 
tions, which  by  law  appertain  thereto. 

Witness  my  official  signature  hereunto  subscribed,  and  the  great  seal  of  the 
commonwealth  of  Massachusetts  hereunto  affixed,  this  day  of 

in  the  year  (the  date  of  execution  of  the  certificate). 

The  state  secretary  shall  sign  the  same  and  cause  the  great  seal  of  the  16 

commonwealth  to  be  thereto  aflSxed,  and  such  certificate  shall  have  the  17 

force  and  eft'ect  of  a  special  charter  and  shall  be  conclusive  evidence  of  the  18 

existence  of  such  corporation.    He  shall  also  cause  a  record  of  such  cer-  19 

tificate  to  be  made,  and  a  certified  copy  of  such  record  may  be  given  in  20 

evidence  with  like  effect  as  the  original  certificate.  21 


POWERS  AND  DUTIES. 

^"wTof  Section  10.    A  corporation  may  in  its  corporate  name  purchase,  hold  1 

corporations.^    j^ud  couvcy  real  and  personal  property  necessary  for  the  purposes  of  its  2 

i855;478;  §  1;    organization;   may  carry  on  its  business,  or  so  much  thereof  as  is  con-  3 
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4  venient,  beyond  the  limits  of  this  commonwealth,  and  may  there  pur-  i857, 24 

5  chase  and  hold  real  or  personal  property  necessary  for  conducting  its  1860,290,  §2. 

6  business;   but  it  shall  not  direct  its  operations  or  appropriate  its  funds  §"i5,"r 

7  to  any  other  purpose  than  that  specified  in  its  agreement  of  association  5*5 ais'sEJ; 

8  or  its  charter,  as  the  case  may  be,  except  as  provided  in  the  following  J!,,^  yjS' |  so 

9  section  and  in  sections  twenty-two  and  twenty-three  of  chapter  one  hun-  }ij|°^j^f;^'  224 

10  dred  and  sixty-four.    No  conveyance  or  mortgage  of  its  real  property,  or  157  Masai  37. 

11  lease  thereof  for  more  than  one  year,  shall  be  made  unless  authorized  by  ""' 

12  a  vote  of  the  stockholders  at  a  meeting  called  for  the  purpose. 

1  Section  11.     A  corporation  may,  by  a  vote  of  all  its  stockholders  change  of 

2  at  a  meeting  duly  called  for  the  purpose,  alter,  add  to  or  change  the  bu^cL'' 

3  business  for  the  transaction  of  which  it  was  incorporated,  but  it  shall  p^^i.'uJl'iii. 

4  not  engage  in  any  business  which  is  not  authorized  by  law.    A  certifi-  ^  *£■  ,Jo  5  47 

5  cate  setting  forth  such  alteration,  addition  or  change,  signed  and  sworn  \l\1-_  'j^-  ^  .^ 

6  to  by  the  president,  treasurer  and  a  majority  of  the  directors,  shall  be 

7  filed  in  the  office  of  the  state  secretary. 

1  Section  12.    Corporations  organized  for  the  purpose  of  transporting  Certain  cor- 

2  the  United  States  mail,   merchandise  and  other  articles  by  means  of  opens'treeta, 

3  pneumatic  pressure  or  power,  corporations  engaged  in  or  organized  for  Iss™  i46,  §2. 

4  the  purpose  of  manufacturing,  buying,  selling,  distributing  or  dealing  f87o',224?  §56; 

5  in  artificial  cold  and  refrigerating  and  cooling  materials  and  corpora-  ^l%^.^2.  §  1. 

6  tions  organized  for  any  of  the  purposes  mentioned  in  section  three,  may,  p^g^jog  5  75 

7  with  the  written  consent  of  the  aldermen  of  a  city  or  the  selectmen  of  isss,  240,  §  1.' 

8  a  towm,  dig  up  and  open  the  ground  in  any  of  the  streets,  lanes  and  i899;453! 

9  highways  thereof,  so  far  as  is  necessary  to  accomplish  the  objects  of  12  Alien,  75. 

10  the  corporation;  but  such  consent  shall  not  affect  the  right  or  remedy  to  220Masl:  575: 

11  recover  damages  for  an  injury  caused  to  persons  or  property  by  the  acts 

12  of  such  corporations.    They  shall  put  all  such  streets,  lanes  and  high- 

13  ways  into  as  good  repair  as  they  were  in  when  opened ;  and  upon  failure 

14  so  to  do  within  a  reasonable  time  shall  be  guilty  of  a  nuisance. 

1  Section  13.    If  a  person  who  is  injured  in  his  person  or  property  by  Companiea 

2  a  defect  in  a  highway  which  is  caused  by  the  operations  of  a  company  damage" ,  Itc. 

3  or  corporation  described  in  the  preceding  section  in  laying  down  or  p.  s.'  loe.'  §  76. 

4  repairing  its  pipes  or  otherwise  obstructing  such  way  recovers  damages  ^*®£;  f'jj;  |  f^_ 

5  therefor  of  the  town  wherein  such  injury  is  received,  such  town  shall,  if 

6  such  company  or  corporation  is  liable  for  said  damages  and  has  reason- 

7  able  notice  to  appear  and  defend  the  original  action,  be  entitled  to  recover 

8  of  such  company  or  corporation  tlie  damages  so  recovered  from  it  with 

9  the  taxable  costs  of  both  parties  in  such  action. 

1  Section  14.    The  aldermen  of  a  city  or  the  selectmen  of  a  town  in  Companies, 

2  which  pipes  or  conductors  of  such  company  or  corporation  are  sunk  re^iate/by 

3  may  regulate,  restrict  and  control  all  acts  and  doings  of  such  company  fs'ls^Tle,' fs.' 

4  or  corporation  which  may  in  any  manner  aifect  the  health,  safety,  con-  fgyo.  224,^' 57. 

5  venience  or  property  of  the  inhabitants  of  such  city  or  town. 

p.  S.  106,  §77.  R.  L.  110,  §78. 

1  Section  1.5.     A  corporation  which  is  organized  for  the  purpose  of  STopaKafion 

2  opening  outlets,  canals,  sluiceways  or  ditches  for  the  introduction  and  "[^^.w*^  ""'^ 

3  propagation  of  herrings  and  alewives,  before  making  any  purchase  of  is«J>.  is7.  §  1. 

4  real  estate  or  doing  any  acts  in  pursuance  of  its  organization,  shall  obtain  §§  4,' 36,  54. 
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p.  S.  106, 
§§  10,  58,  74. 
R.  L.  110, 
§5  8,  50,  71. 
1903,  437,  §  92, 


the  written  authority  of  the  aldermen  of  the  city  or  the  selectmen  of  the  5 
town  within  which  its  works  are  to  be  located,  and,  within  thirty  days  6 
after  obtaining  such  authority,  shall  file  a  copy  thereof,  certified  by  the  7 
city  or  town  clerk,  in  the  office  of  the  state  secretary.  Such  corporations  8 
shall  be  organized  under  and  governed  by  chapter  one  hundred  and  fifty-  9 
six  so  far  as  applicable.  10 


de'ositsoF°°      '  Section  16.     If  a  corporation  which  has  a  franchise  in  and  the  use  of 

i9o\°"47o  ■        *^^  public  streets  of  a  town  for  the  supply  and  distribution  of  gas,  water, 

R.  l'.  no',  §  81.  electric  light  or  power,  or  for  the  maintenance  of  communication  by  wire 

'  or  otherwise,  holds  for  a  longer  period  than  six  months  money  which  is 

collected  in  advance  from  its  customers  to  guarantee  it  against  loss  of 


charges  or  tolls,  it  shall  pay  annually  upon  said  guaranty  fund  interest 
at  the  rate  of  four  per  cent  per  annum  to  the  depositors  thereof,  which 

shall  be  applied  to  the  payment  of  charges  and  tolls  by  said  depositors.  8 

The  annual  return  required  of  such  corporations  by  section  thirty-seven  9 

shall  include  a  true  statement  of  all  money,  and  of  the  value  of  any  col-  10 

lateral,  so  held  as  a  guaranty  for  the  payment  of  charges  or  tolls,  specify-  11 

ing  the  amount  so  deposited  by  the  inhabitants  of  each  town.    If  such  12 

corporation  fails  or  neglects  to  make  such  return  or  fails,  neglects  or  13 

refuses  to  pay  such  interest  it  shall  be  punished  by  a  fine  of  not  less  than  14 

one  hundred  nor  more  than  five  hundred  dollars.  15 


Proceedings  if 
rent  of  safe 
deposit  boxes 
not  paid. 
1887,  89. 
R.  L.  116,  §  38. 


Section  17.  If  the  amount  due  for  the  rent  or  use  of  a  box  or  safe  in 
the  vaults  of  a  domestic  corporation  organized  for  the  purpose  of  letting 
vaults,  safes  and  other  receptacles  shall  not  have  been  paid  for  two  years, 
such  corporation  may  cause  to  be  mailed,  postpaid,  to  the  person  in 
whose  name  such  safe  or  box  stands  upon  the  books  of  such  corporation 
and  at  his  address  as  stated  on  said  books,  a  notice  stating  that  if  the 
amount  then  due  for  the  use  or  rent  of  such  safe  or  box  shall  not  be  paid 
within  sixty  days  from  the  date  of  such  notice  such  corporation  will 
cause  such  safe  or  box  to  be  opened  in  the  presence  of  its  president,  treas- 
urer or  superintendent  and  of  a  notary  public,  and  the  contents  thereof, 
if  any,  to  be  sealed  up  in  a  package  and  placed  in  one  of  the  storage 
vaults  of  such  corporation.  If,  upon  the  expiration  of  said  sixty  days 
from  the  date  of  such  notice,  such  person  shall  have  failed  to  pay  the 
amount  due  for  the  use  or  rent  of  such  safe  or  box  in  full  to  the  date  of 
such  notice,  all  right  of  such  person  in  such  safe  or  box  and  of  access 
thereto  shall  cease,  and  such  corporation  may  in  the  presence  of  its  pres- 
ident, treasurer  or  superintendent  and  of  a  notary  public  not  an  officer  or 
in  the  general  employ  of  such  corporation,  cause  such  safe  or  box  to  be 
opened,  and  such  notary  public  shall  remove  the  contents  thereof,  make 
a  list  of  the  same  and  shall  seal  up  such  contents  in  a  package  and  shall 
mark  thereon  the  name  of  the  person  in  whose  name  such  safe  or  box 
stood  on  the  books  of  such  corporation  and  his  address  as  stated  on  said 
books,  and  such  package  shall  in  the  presence  of  said  notary  public  and 
of  said  president,  treasurer  or  superintendent  be  placed  in  one  of  the 
storage  vaults  of  such  corporation;  and  the  proceedings  of  such  notary 
public,  including  said  list  of  the  contents  of  said  safe  or  box  and  his 
estimate  of  the  total  value  of  said  contents,  shall  be  set  forth  by  him  in 
his  own  handwriting  and  under  his  official  seal  in  a  book  to  be  kept  by 
such  corporation  for  the  purpose.  The  officer  of  such  corporation  who 
sent  said  written  notice  shall  in  the  same  book  state  his  proceedings  rela- 
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.31  tive  thereto,  setting  forth  a  copy  of  said  notice.    Both  of  said  statements 

32  shall  be  sworn  to  by  such  notary  public  and  officer,  respectively,  before 

33  a  justice  of  the  peace,  who  shall  make  certificate  thereof  in  said  book ;  and 

34  said  written  statements  shall  be  prima  facie  evidence  of  the  facts  therein 
■3.5  set  forth  in  all  proceedings  at  law  and  in  equity  wherein  evidence  of  such 
.36  facts  would  be  competent.  This  section  shall  not  impair  any  right  rela- 
37  tive  to  such  safes,  boxes  or  their  contents  which  such  corporation  would 

35  otherwise  have. 

OFFICERS. 

1  Section  IS.     The  business  of  every  corporation  shall  be  managed  and  fsTOros.  §  i 

2  conducted  by  a  president,  a  board  of  not  less  than  three  directors,  a  clerk,  i8-|'  ||'  5 1- 

3  treasurer  and  such  other  officers  and  agents  as  the  corporation  author-  §§  2,  3. ' 

4  izes  for  that  purpose.    The  directors  shall  choose  one  of  their  number  §§3,' 5.' 

5  as  president. 

1866,  290,  §  3.  1874.  349,  §  1.  cl.  1.         R.  L.  110,  §22. 

1870.  224,  §§  13.  17.         P.  S.  106,  §§  23,  25. 

1  Section  19.     The  directors,  clerk  and  treasurer  shall  be  chosen  annu-  How  chosen. 

2  ally  by  the  stockholders  by  ballot,  and  shall  hold  office  for  one  year  and  i,s29!53!  §  i. 

3  until  others  are  chosen  and  qualified  in  their  stead.     The  manner  of  f§  3:5.*'' 

4  choosing  or  appointing  all  other  agents  and  officers,  and  of  filling  all  isvo,  224?  ^lo. 

5  vacancies,  shall  be  prescribed  by  the  by-laws. 

p.  S.  106,  §24.  8  Cush.  93.  13  Gray,  211. 

R.  L.  110,  §23.  7  Gray,  1.  179  Mass.  61. 

1  Section  20.     The  clerk  shall  be  sworn,  shall  record  all  votes  in  a  book  cierk,  treas- 

2  to  be  kept  for  that  purpose  and  shall  perform  all  other  duties  assigned  "sos,  os?  §  i. 

3  to  him.    The  treasurer  shall  give  bond  for  the  faithful  performance  of  r^'s.' si,' 1 1' 

4  his  duty  in  such  sum  and  with  such  sureties  as  shall  be  required  by  the  i87o',  224.^^18. 

5  by-laws. 

p.  S.  106,  §  26.  R.  L.  110,  §  24. 

capit.^l  stock. 

1  Section  21.     Every  stockholder  shall  be  entitled  to  a  certificate  of  hLve''ce°rt1fioat°e 

2  his  stock,  sealed  with  the  seal  of  the  corporation  and  signed  by  its  treas-  j^Qg^gj  5  3 

3  urer  or  assistant  treasurer  and  such  other  officer  as  the  by-laws  may  1829,  ss.  §  3 

4  designate. 

R.  S.  38,  §10.  1874,  349,  §  1.  16  Mass.  94. 

1852.  180.  P.  S.  106.  §  29.  8  Cush.  168. 

G.  S.  60,  §  10.  R.  L.  110.  §27.  12  Gray,  213. 

1870,  224,  §  23.  1914,  742,  §  22.  8  .\llon.  15. 

1  Section  22.     In  case  of  the  lo.ss  of  a  certificate,  a  duplicate  certificate  Lost  certm- 

2  may  be  issued  upon  such  reasonable  terms  as  the  directors  shall  prescribe.  isosI'gs,  §  4. 

1829.  .53,  §4.  G.S.  60.  §13.  R.  L.  110,  §28. 

R.  S.  38.  §  12.  1870,  224,  §  20.  1914,  742,  §  22. 

1846,  43.  P.  S.  106,  §  30. 

1  Section  23.     The  amount  of  the  capital  stock  of  every  corporation  capUai  stock 

2  established  by  special  charter  shall,  at  the  first  meeting  of  the  corpora-  spedaiiTchLV 

3  tion,  unless  the  charter  otherwise  provides,  be  fi.xed  and  limited  by  the  *i"'ifed''°" 

4  corporation  and  divided  into  shares,  of  which  a  record  shall  be  made  by  J|!J*'  |^'  t  f 

5  the  clerk. 

R.  S.  38.  §  9.  P.  S.  106,  §  32.  1914,  742,  §  28. 

G.  S.  6U,  §  9.  R.  L.  110,  §29.  6Gray,  ,-)86. 

1S70,  224,  §  22. 
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Increase  and 
reduction  of 
capital  stock. 
1829,  53. 
§§3,  10. 
R.  S.  38. 
§§  11.20. 
1851,  133,  §  8. 
1855.  478,  §  5. 


Section  24.     Every  corporation,  unless  otherwise  expressly  provided,  1 

at  a  meeting  called  for  the  purpose,  may  increase  or  reduce  the  amount  2 

of  its  capital  stock  and  the  number  of  shares  therein,  within  the  amount  3 

limited  by  its  charter,  if  a  chartered  corporation,  and  by  the  provisions  4 

of  this  chapter,  if  organized  under  general  laws.  5 


1857,  24. 

G.  S.  60,  §§11,21; 

61,  §  6. 

1865,  283,  §  8. 


1866,  290,  §  5. 

1870.  224,  §  24. 

1871,  110,  §  2. 
1873,  39,  §  2. 


1875,  177,  §  3. 
P.  S.  13,  §  43; 
106,  §  34. 
1899,  199,  §  2. 


R.  L.  110,  §  31. 
1914,  742,  §  35. 
1920,  295. 


Special  stock. 
1855,  290. 
G.  S.  60,  §  12. 
1870,  224,  §  25. 
P.  S.  106,  §  42. 
R.  L.  110,  §  36. 
1914,  742,  §31. 
15  Gray,  274. 
136  Mass.  204. 
139  Mass.  5. 


Section  2.5.     A  corporation  may,  by  a  vote  of  three  fourths  of  its  1 

general  stockholders  at  a  meeting  duly  called  for  the  piupose,  issue  special  2 

stock,  the  total  amount  of  which  outstanding  at  any  time  shall  not  exceed  3 

two  fifths  of  the  actual  capital  paid  in  on  the  general  and  special  stock,  4 

and  shall  be  subject  to  redemption  at  par  after  a  fi.xed  time  which  shall  5 

be  expressed  in  the  certificates.     Holders  of  special  stock  shall  be  en-  6 

titled  to  receive,  and  the  corporation  shall  be  bound  to  pay  thereon,  a  7 

fixed  half  yearly  sum  or  dividend,  which  shall  be  expressed  in  the  cer-  8 

tificates,  not  exceeding  four  per  cent,  and  they  shall  not  be  liable  for  the  9 

debts  of  the  corporation  beyond  their  stock.  10 


Employees'           Section  26.    A  corporation  may,  by  a  vote  of  its  general  stockholders  1 

1S86, 209, 1 1     at  a  meeting  called  for  the  purpose,  issue  employees'  stock  to  be  held  2 

1914,'  742,'  §  32!  only  by  the  employees  of  such  corporation.    The  par  value  of  the  shares  3 

of  such  employees'  stock  shall  be  ten  dollars,  and  the  purchasers  thereof  4 

may  pay  for  them  in  monthly  instalments  of  one  dollar  upon  each  share.  5 

The  total  amount  of  such  employees'  stock  outstanding  at  any  time  shall  6 

not  exceed  two  fifths  of  the  actual  capital  paid  in  on  the  general  and  7 

employees'  stock.  8 


Dividends  on 

employees' 

stock. 

1886,  209,  §  2. 

R.  L.  110,  §38. 

1914,  742,  §  33. 


Section  27.     If  a  dividend  is  paid  by  a  corporation  to  its  stock-  1 

holders,  the  holders  of  employees'  stock  shall  receive  upon  each  share  2 

which  has  been  paid  for  in  full  in  time  to  be  entitled  to  a  dividend,  an  3 

amount  which  shall  bear  such  proportion  to  the  amount  paid  as  a  divi-  4 

dend  upon  each  share  of  the  general  stock  of  such  corporation  as  the  par  5 

value  of  the  shares  of  such  employees'  stock  bears  to  the  par  value  of  the  6 

shares  of  such  general  stock.  7 


Transfer  of 

employees' 

stock. 

1886,  209,  §  3. 

R.  L.  110,  §  39. 

1914,  742,  §  34, 


Section  28.  The  shares  of  employees'  stock  shall  not  be  sold  or  trans- 
ferred except  to  an  employee  of  such  corporation  or  to  the  corporation 
itself.  A  corporation  which  issues  employees'  stock  may  prescribe  by 
its  by-laws  the  number  of  shares  which  may  be  held  by  any  one  em- 
ployee and  the  method  of  transfer  and  redemption  of  such  stock  as  is 
held  by  any  person  after  he  ceases  to  be  an  employee  of  the  corporation. 


Section  29.     Every  corporation  may,  from  time  to  time  at  a  legal 
meeting  called  for  the  purpose,  assess  upon  each  share  such  amount  of 


Assessments 
upon  shares. 
1808,  65,  §  5. 
1829,  53,  §  5.  .  .  1-  •  1  1      1         1  1 

R.  .s.  38,  §  13.  money  as  it  considers  proper,  not  exceeding  in  the  whole  the  par  value 
i87o',  224.  §  27.  thereof,  unless  the  price  is  fixed  as  provided  by  section  eighteen  of  chapter 
R.  L.\io,  §  «i.  one  hundred  and  sixty-four  or  section  seven  of  chapter  one  hundred  and 
1914, 742,  §  45.  sixty-six,  and,  in  such  case,  not  exceeding  said  price.    Such  assessment 

shall  be  paid  to  the  treasurer  at  such  times  and  by  such  instalments  as 

the  corporation  directs. 
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1  Section  30.     If  the  stockholder  neglects  to  pay  an  amount  duly  Sale  of  shares 

2  assessed  on  his  shares  for  thirty  days  after  the  time  appointed  for  pay-  ments. 

3  ment,  the  treasurer  of  the  corporation  may  sell  by  public  auction  a  suffi-  \^zl[  tl;  §  a. 

4  cient  number  thereof  to  pay  all  assessments  then  due  from  him  with  as.lo,  |i5. 

5  necessary  and  incidental  charges. 

1870,  224.  §  28.  1914,  742,  §  46.  14  Pick.  483. 

P.  S.  lOB,  §  44.  14  .Mass.  286.  121  Mass.  272. 

R.  L.  110,  §  41. 

1  Section  31.    The  treasurer  shall  give  notice  of  the  time  and  place  Notice  of  sale, 

2  appointed  for  such  sale,  and  of  the  amount  due  on  each  share,  by  adver-  sharers^a"  ° 

3  tising  the  same  three  weeks  successively  before  the  sale  in  a  newspaper,  HH]  Is]  |  f; 

4  published  in  the  county  where  the  corporation  is  established;    and  an  giIigo;  lit 

5  assignment  of  the  shares  so  sold,  made  by  the  treasurer  and  acknowledged  p**™',^-,-*'^*  J*- 

6  before  a  justice  of  the  peace  and  recorded  in  the  books  of  the  corpora-  fgj^  i].?'  |*|- 

7  tion,  shall  transfer  said  shares  to  the  purchaser,  who  shall  be  entitled  to 

8  a  certificate  therefor. 

1  Section  32.    A  corporation  shall  not  begin  business  until  the  whole  capital  stock, 

2  amount  of  its  capital  stock  has  been  paid  in  and  a  certificate  of  that  fact,  182^53',  f  6. 

3  and  of  the  manner  in  which  the  same  has  been  paid  in  and,  at  the  time  of  f^ ^  ^*'  ^^  ^^• 

4  making  the  certificate,  been  invested  or  voted  by  the  corporation  to  be  \ll\]  ^^  |  f 

5  invested,  signed  and  sworn  to  by  the  president,  treasurer  and  a  majority  ?o.''gf°sy  '^: 

6  of  the  directors,  has  been  filed  in  the  office  of  the  state  secretary.  isee,  290,  §  s. 

1S70,  224.  §  32.  6  Met.  114.  192  Mass.  223. 

1875,  177,  §  2.  101  Mass.  381.  193  Mass.  138. 

P.  S.  106,  §  46.  117  Mass.  476.  195  Mass.  461. 

R.  L.  110,  §  43.  152  Mass.  428. 

1  Section  33.    The  capital  stock,  except  as  provided  in  this  section,  capital  stock, 

2  shall  be  paid  in  in  cash.    The  conveyance  to  the  corporation  of  real  or  i829,''53,  Tk. 

3  personal  property  at  a  fair  valuation  shall  be  a  sufficient  paying  in  of  gIs.co.  |u'. 

4  its  capital  stock  to  the  extent  of  such  value,  if  a  statement,  made,  signed  J|^9;  Jy^;  1 1^- 

5  and  sworn  to  by  its  president,  treasurer  and  a  majority  of  its  directors,  jifj'Jjg' 

6  giving  a  description  of  such  property  and  the  value  at  which  it  has  been  ^q.^V.^'^'M*' 

7  taken  in  payment,  in  such  detail  as  the  commissioner  shall  require  or  193  Mass!  isa. 

8  approve,  and  endorsed  with  his  certificate  that  he  is  satisfied  that  said 

9  valuation  is  fair  and  reasonable,  is  filed  with  the  state  secretary.    Such 

10  statement  shall  be  included  in  the  certificate  of  payment  of  capital  re- 

11  quired  by  the  preceding  section.    No  note  or  obligation  given  by  a  stock- 

12  holder,  whether  secured  by  pledge  or  otherwise,  shall  be  considered  as 

13  payment  of  any  part  of  the  capital  stock. 

1  Section  34.    Absent  stockholders  may  vote  at  all  meetings  by  proxj%  voting  by 

2  authorized  in  writing,  which  shall  be  executed  and  dated  within  six  r.  s.  38,  §  7. 

3  months  previous  to  the  meeting  at  which  it  is  used. 

G.  S.  60,  §7.         P.  S.  106,  §27.        1914,742,5  16.         1919.5. 
1870,  224,  §  19.        R.  L.  110,  §  25.        1918.  257,  §  373.        1920,  2. 

1  Section  35.    Every  corporation  may  determine  by  its  by-laws  what  '^"°uu"ii'grs 

2  number  of  stockholders  shall  attend,  either  in  person  or  by  proxy,  or  1829. 53,  §  15. 

3  what  number  of  shares  or  amount  of  interest  shall  be  represented  at  any  g'.  s.  6o!  §  7! 

4  meeting,  to  constitute  a  quorum.    If  the  quorum  is  not  so  determined,  rs''io"6*'5  2"8.' 

5  a  majority  in  interest  of  the  stockholders  shall  constitute  a  quorum.        ^  ^  "°'  ^  ^°- 
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CONFIRMATION  OF  PROCEEDINGS. 

Confirmation  of      SECTION  36.    If  doubts  arisc  as  to  the  legality  of  the  organization  of 

proceedings.  .  -    .  ■    i      i  i*        '  •  i    • 

1874, 349,  §  2.    anv  corporatioH  created  by  special  charter  tor  a  purpose  mentioned  in 

T>     Q      1  Oft       K    CA  »  I  •'  i  11 

R  L.  no.  §83.  this  chapter,  which  is  in  the  exercise  of  its  franchise,  or  as  to  the  regu- 
1914, 742,  §  72.  jj^j.j^y  Qj,  sufficiency  of  the  proceedings  of  any  such  corporation,  whether 


1 
2 
3 
4 
5 
6 
7 
8 
9 
10 


created  by  special  charter  or  formed  under  general  laws,  in  consequence 
of  failure  subsequent  to  the  organization  to  comply  with  the  directions 
or  requirements  of  any  statute,  the  stockholders,  at  a  special  meeting 
called  for  the  purpose  in  the  manner  pro\ided  in  section  eight  of  chapter 
one  hundred  and  fifty-six  or  by  a  justice  of  the  peace  upon  the  written 
request  therefor  of  a  majority  of  the  acting  directors,  may  by  vote  con- 
firm such  defective  proceedings  and  all  subsequent  proceedings  of  the  11 
corporation  dependent  thereon.  The  clerk  shall  thereupon  make  a  12 
certificate  on  oath  setting  forth  the  particular  matters  especially  causing  13 
the  doubt,  and  a  copy  of  the  call  of  the  meeting  and  of  the  vote  of  the  14 
stockholders,  and  the  date  of  holding  the  meeting,  which  he  shall  present  15 
to  the  commissioner  who  shall  examine  the  same,  and,  if  he  finds  that  16 
this  section  has  been  complied  with,  shall  so  certify  by  endorsement  17 
thereon.  Upon  filing  the  certificate  so  endorsed  in  the  office  of  the  18 
state  secretary,  such  proceedings  shall  be  taken  to  be  legal  and  valid  19 
as  fully  as  if  the  requirements  of  the  statutes  had  been  complied  with.      20 


.\nnual  certifi- 
cate of  condi- 
tion. 

1829,  53,  §  7. 
R.  S.  38.  §  22. 
1S38.  177. 
1851,  133, 
§8  9,  10. 

1854,  438. 

1855,  68,  §  3. 
1857,  276. 

G.  S.  60,  §§  23. 
24;  61,  §  10. 
1862,  210. 
1866,  290,  §  6. 

1870,  224.  §  33. 

1871,  110, 
§§4,5. 
1874,349,  §  1. 
P.  S.  106,  §  54. 
1887,  225. 
1.S90,  199. 

1896,  369. 

1897,  492. 

1898,  64. 
R.  L.  110, 
§§51,  52. 


CERTIFICATES   AND   RETURNS. 

Section  37.     Every  corporation  shall  annually  file  in  the  office  of  the  1 

state  secretary,  within  thirty  days  after  the  date  fixed  in  its  by-laws  for  2 

its  annual  meeting,  or  within  thirty  days  after  the  final  adjournment  3 

thereof,  but  not  more  than  three  months  after  the  date  so  fixed  for  said  4 

meeting,  a  certificate  signed  and  sworn  to  by  its  president  or  vice  presi-  5 

dent,  and  treasurer  or  assistant  treasurer,  and  at  least  a  majority  of  its  6 

directors,  stating  the  date  of  holding  such  meeting,  the  amount  of  capital  7 

stock  as  it  then  stands  fixed  by  the  corporation,  the  amount  then  paid  8 

in,  and  the  assets  and  liabilities  of  the  corporation,  in  such  form,  with  9 

such  detail  and  of  such  date  as  the  commissioner  shall  require  or  approve.  10 

Such  certificates  shall  be  preserved  by  the  state  secretary  in  book  form  11 

convenient  for  reference.     Such  certificate  of  a  corporation  having  a  12 

capital  stock  of  one  hundred  thousand  dollars  or  more  shall  be  verified  by  13 

an  auditor  as  provided  in  section  forty-nine  of  chapter  one  hundred  and  14 

fifty-six.  15 


1914,  742, 
1926,  26. 


I  65,  66. 


1931,  188,  §  1;394, 
188  Mass.  478. 


220  Mass.  380. 
228  Mass.  202. 


Corporations 
failing  to 
make  such 
certificate  may 
be  dissolved. 
1S77,  230,  §  2. 
P.  S.  106,  §  55. 


Section  38.  If  a  corporation  fails  for  two  successive  years  to  file  such 
annual  certificate,  the  supreme  judicial  court,  upon  application  by  the 
commissioner,  after  notice  and  a  hearing,  may  decree  a  dissolution  of  the 
corporation. 

1887,  225.  1896,  369.  R.  L.  110.  §  S3.  1914,  742,  §  67. 


Section  39.     A  corporation  shall,  upon  an  increase  of  its  capital     1 


Certificate  of 

increase  of  ,       .  . 

1  s?'/"! ■H3'"?s  stock,  within  thirty  days  after  the  payment  or  collection  of  the  last  instal-     2 

G.  s.'  61.  '§  9.  ment  thereof,  file  a  certificate  of  the  amount  of  such  increase  and  the  fact     3 

p.  s.'i06,'§  56.  of  such  payment,  signed  and  sworn  to  by  its  president  or  vice  president,     4 
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5  and  treasurer  or  assistant  treasurer,  and  a  majority  of  its  directors,  in  r.l.uo.  |m. 

6  the  office  of  the  state  secretary  and  also,  if  the  corporation  is  subject  to  igig!  soo! 

7  chapter  one  hundred  and  sixty-four  or  one  hundred  and  sixty-five,  in  i929^97. 

8  the  office  of  tlie  department  of  pulihc  utilities.     If  such  a  certificate  is  1 0^:1*0.^3. 
<)  not  filed  as  aforesaid  within  said  perit)d  of  thirty  days,  it  may  thereafter 

10  be  received  by  the  commissioner  for  examination  in  accordance  with 

11  section  forty-one  upon  payment  to  him  of  such  sum,  not  exceeding 

12  twenty-five  dollars,  as  he  may  determine,  and  be  filed  as  hereinbefore 
v.]  provided,  subject  to  the  provisions  of  sections  forty-one  and  forty-three 

14  to  the  same  extent  as  if  such  certificate  had  been  filed  as  aforesaid  within 

15  said  period. 

1  Section  40.     A  corporation  shall,  within  thirty  days  after  a  reduction  CeniHcateof 

2  of  its  capital  stock  is  voted,  file  in  the  office  of  the  state  secretary  and  i855?478;  §5. 

3  also,  if  the  corporation  is  subject  to  chapter  one  hundred  and  sixty-four,  fwo,  Ik.S^ss. 

4  in  the  office  of  the  department  of  public  utilities,  a  copy  of  the  vote  R.L/ud,\M. 

5  authorizing  such  reduction,  signed  and  sworn  to  by  its  clerk. 

1914,  742,  §  69.  1919,  350,  §  U7. 

1  Section  41.     The  certificate  or  copy  which  is  required  by  section  EMmmatirai 

2  eleven,  fifteen,  thirty-two,  thirty-seven,  thirty-nine  or  forty  to  be  filed  mentof°"° 

3  shall,  before  filing,  be  submitted  to  the  commissioner,  who  shall  examine  ^Ito,  224?§  37. 

4  the  same;  and  if  it  appears  to  him  to  be  a  sufficient  compliance  in  form  f8l7:,2°25.^^**' 

5  with  the  requirements  of  law,  he  shall  certify  his  approval  thereof  by  ;«8|;  3^9-  ^  ^ 

6  endorsement  upon  the  same;   but  he  shall  endorse  only  the  date  and  fact  R^  l.  110,  §  57. 

7  of  submission  to  his  inspection  upon  the  copies  of  votes  of  corporations;  i93.i^''26', 

8  and  upon  the  payment  of  the  fee  provided  by  section  forty-three,  the  iGp.'A.G.203, 

9  same  may  be  filed  in  the  office  of  the  state  secretary;   and,  upon  such  ^^'*- 

10  filing,  the  corporation  and  its  officers  shall  be  conclusively  held  to  have 

11  complied  with  the  requirements  of  law  in  respect  to  the  filing  of  such 

12  certificate  or  copy,  except  that  it  may  be  shown  in  evidence  that  the 

13  statements  made  in  such  certificate  or  copy  were  false,  and  were  known 

14  to  be  so  by  any  officer  signing  or  making  oath  to  the  same. 

1  Section  42.     A  corporation  which  omits  to  file  any  certificate  or  copy  Penalties  for 

^  ,   .  •  i?      A         u    11  i'      i'    'j.   omitting  to  tile 

2  which  is  required  by  section  thirty-seven,  thirty-nine  or  torty  shall  torteit  eertmcates. 

3  two  hundred  dollars,  to  be  recovered  in  an  action  of  tort  brought  in  the  isee!  290;  §  9. 

4  name  of  the  commonwealth  in  Suftolk  county  or  in  the  county  wliere  !|^?;  §*■  ^  '^°- 

5  the  corporation  is  established;  and  its  president,  treasurer  and  directors,  f^fi'^l; 

6  for  the  time  being,  shall  in  addition  be  jointly  liable  in  a  like  amount  for  {^*^''225- 

7  such  omission;   and  all  forfeitures  by  a  corporation  under  any  provision  r.^l'.  110;  1 84. 

8  of  this  chapter  may  also  be  collected  by  information  in  equity,  which 

9  may  be  brought  in  Suft'olk  county  and  shall  be  brought  in  the  supreme 

10  judicial  court  in  the  name  of  the  attorney  general,  at  the  relation  of  the 

11  commissioner;    and  upon  such  information  the  court  may  issue  an  in- 

12  junction  restraining  tlie  further  prosecution  of  the  business  of  the  cor- 

13  poration  named  therein  until  such  forfeitures,  with  interest  and  costs,  are 

14  paid  and  until  the  returns  required  by  this  chapter  are  filed. 
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FEES. 

«/t1firates'^e^tc.      SECTION  43.     The  fees  for  filing  the  following  certificates  and  copies     1 
p.  s.  106,  §84.  of  votes  required  to  be  filed  with  the  state  secretary  shall  be  as  follows:     2 

1887,  225.  in08,  219;  382.  1915,  92;  264. 

1896,  369.  1914,  742,  §  91.  1931,  394,  §  174. 

R.  L.  110,  §  86. 


Of  organi- 
zation 


For  filing  the  certificates  required  by  section  nine,  including  the  issuing  3 

isfif'  70^'  ^  ^'    ^^  ^^^  certificate  of  incorporation  by  the  state  secretary,  one  twentieth  4 

i87o!  224,  §  59.  of  oue  per  cent  of  the  amount  of  the  capital  stock  as  fixed  by  the  agree-  5 

R.  l'.  iioi  §  86.  ment  of  association;  but  not  less  in  any  case  than  five  dollars.  6 


1908,  219;  382. 


1914,  742,  §  91. 


1915,  92;  264. 


1931,  394,  §  174. 


o/capifaf  For  filing  the  certificate  required  by  section  thirty-nine,  one  twentieth    7 

1863, 231,  §  2.    of  one  per  cent  of  the  amount  by  which  the  capital  is  increased.  8 

1S65,  76.  R.  L.  110,  §  86.  1915,  92:  264. 

1871,  356.  1908,  219;  382.  1931,  394,  §  174. 

1896,  523,  §  2.  1914,  742,  §  91. 


Other  cer- 
tificates. 

JI^O'  ^24, 1  59.  g]pveri,  thirty-six,  thirty-seven  or  forty  of  this  chapter  or  section  sixteen  10 
of  chapter  one  hundred  and  fifty-five,  ten  dollars  for  each  copy  or  certifi- 
cate; for  filing  any  other  certificate  required  by  law,  one  dollar. 

R.  L.  110,  §86.  191.5,  92;  264.  1924,44.5  3. 

1908.219:382.  1920,  598,  §§  5,  6.  1931,  394,  §  174. 

1914,  742,  §  91. 


1879,  202,  §  2. 
1895,  169. 
1896,523,  5  1. 


For  filing  the  copies  of  the  votes  or  certificates  required  by  section     9 


II 
12 


Liability  of 
officers  for 
debts  and 
contracts. 
1821,  38. 


LIABILITY  OF  OFFICERS  AND  STOCKHOLDERS. 

Section  44.    The  officers  of  a  corporation  shall  be  jointly  and  sev-  1 

erally  liable  for  its  debts  and  contracts  in  the  following  cases,  and  not  2 

otherwise :  3 


1829,  53,  §1  8,  9. 
R.  S.  38,  §§  23-25,28. 
G.  S.  60,  §§  17-25,  30. 
1862,  218,  §  1. 
1870,  224,  §  38. 
1875,  177,  §  2. 
1877,  230,  §  1. 


P.  S.  106,  §  60. 
1898,  266. 
R.  L.  110,  5  58. 
10  Gray,  232.  600. 
12  Gray,  203. 
6  Allen,  579. 


106  Miiss.  131. 
108  Mass.  523. 
118  Mass.  295. 
137  Mass.  516. 
148  Mass.  226. 
195  Mass.  461. 


189  Mass.  566. 

190  Mass.  61. 


183  Mass.  557. 


5  Allen,  398. 
127  Mass.  563. 
156  Mass.  490. 
173  Mass.  242. 
198  Mass.  76. 


190  Mass.  35. 


148  Mass.  226. 
150  Mass.  264. 
182  Mass.  530. 
193  Mass.  138. 


The  president  and  directors  shall  be  so  liable  —  4 

First,  For  making  or  consenting  to  a  dividend  if  the  corporation  is     5 

or  thereby  is  rendered  insolvent,  to  the  extent  of  such  dividend.  6 

Second,  For  debts  contracted  between  the  time  of  making  or  assent-    7 

ing  to  a  loan  to  a  stockholder  and  the  time  of  its  repayment,  to  the     8 

extent  of  such  loan.  9 

Third,  If  the  debts  of  a  corporation  exceed  its  capital,  to  the  extent  of  10 

such  excess  existing  at  the  time  of  the  commencement  of  the  suit  against  11 

the  corporation  in  which  the  judgment  was  recovered  upon  which  the  12 

suit  in  equity  to  enforce  such  liability  is  brought  as  provided  in  section  13 

forty-nine.  14 

The  president,  directors  and  treasiu'er  shall  be  so  liable  —  15 

Fourth,  For  signing  any  statement  filed  under  section  thirty-three,  if  16 

the  property  mentioned  in  such  statement  is  not  conveyed  and  taken  17 

at  a  fair  valuation;    but  only  the  officers  who  sign  the  statement  shall  IS 

be  so  liable.  19 

The  president,  directors  and  other  officers  shall  be  so  liable  —  20 

Fifth,  For  signing  any  certificate  which  is  required  by  law  knowing  21 

it  to  be  false;  but  onlv  the  officers  who  have  knowledge  thereof  shall  be  22 

liable.  '  23 
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24  Sixth,  For  debts  contracted  before  the  original  capital  has  been  fully  i95Ma88.46i. 

25  paid  in  and  the  certificate  of  such  payment  has  been  filed  in  accordance 
2<)  with  section  thirty-two. 

1  Section  45.    The  members  or  stockliolders  in  any  corporation  shall  .VoJkimideL 

2  be  jointly  and  severally  liable  for  its  debts  or  contracts  in  the  following  y^2'i™8'!"^' 

3  cases,  and  not  otherwise: 

18''6    137    §  2  1802.  218,  §  2.  6  .Met.  114. 

1829,'  53,  55  «.  7,  10,  11.  1S70.  224,  §  39.  ?.Cu^h.  168 

R.  S.  38,  §1  16,  21,  1W5,  177    §  1.  lo  Gray,  216. 

32  33  1876,  1.11.  -  Allen.  498. 

1851.  133,  §  15;  252.  P.  S.  106.  §61.  101  .Mass.  385. 

1852  9  R.  L.  110,  §59.  Ill  Mass.  200. 

1855' 290  1914.742.5  74.  127  .Mass.  586. 

G   S'60   §§12   17.22;  13  Pirk.  484.  19o  Mass.  461. 

68,  §■  16.'  21  Pick.  417. 

4  First,  For  such  as  may  be  contracted  before  the  original  capital  is  c  Met.  lu. 

5  fully  paid  in;  but  only  those  stockholders  who  have  not  paid  in  full  the  u  cusii.  iss. 
()  par  value  of  their  shares,  and  those  who  have  purchasetl  such  shares  lalMaslJga 

7  with  knowledge  of  the  fact,  shall  be  liable  for  such  debts. 

8  Second,  For  the  payment  of  all  debts  existing  at  the  time  when  the  127  Mass.  595. 

9  capital  is  reduced,  to  the  extent  of  the  amounts  withdrawn  and  paid  to 
1(1  stockholders. 

1 1  Third,  If  special  stock  is  created  under  section  twenty-five,  the  general 

12  stockholders  shall  be  liable  for  all  debts  and  contracts  until  the  special 

13  stock  shall  have  been  fully  redeemed. 

14  Fourth,  For  all  money  due  to  operatives  for  services  rendered  within  127  Mass.  586. 

15  six  months  before  demand  made  upon  the  corporation,  and  its  neglect 
1()  or  refusal  to  make  payment. 

17  Any  such  member  or  stockholder  who  pays,  on  a  judgment  or  other-  sc^^h.  192^ 
IS  wise,  more  than  his  proportion  of  any  such  debt  shall  have  a  claim  for  2  Alien, '498.' 
19  contribution  against  the  other  members  or  stockholders. 

6  Allen,  579.  118  Mass.  295.  127  .Mass.  586. 

1  Section  4(5.     A  stockholder  or  officer  in  a  corporation  shall  not  be  Procedure  be- 

2  held  liable  for  its  debts  or  contracts  unless  a  judgment  has  been  recovered  irabifity"™^ 

3  against  it  and  it  has  neglected  for  thirty  days  after  demand  made  on  \lll]  l^i"'  ^  ^• 

4  execution  to  pay  the  amount  due,  with  the  officer's  fees,  or  to  exhibit  ^sol,  2i'8,S^3: 

5  to  him  real  or  personal  property  of  the  corporation  subject  to  be  taken  }|66.  |90,  |  lo. 

6  on  execution,  sufficient  to  satisfy  the  same,  and  the  execution  has  been  ]^  |' \°«o'' /j'fo 

7  returned  unsatisfied. 

1914   742    §  75  115  Mass.  380.  198  Mass.  76.  247  Mass.  334, 

8  .\ll'en,  86  127  Mass.  563.  203  Mass.  551.  347. 

103  Mass   160  174  Mass.  434.  207  Mass.  441.  253  Mass.  205. 

108  Mass.  523.  180  .Mass.  513.  244  .Mass.  128. 

1  Section  47.    The  clerk  or  other  officer  who  has  charge  of  the  records  cierk  to 

2  of  a  corporation  against  which  judgment  has  been  so  recovered  and  wfth' namis 'of"^ 

3  execution  so  issued  and  returned  unsatisfied,  upon  reasonable  request  of  rtShoUtos. 

4  the  judgment  creditor  or  of  his  attorney,  shall  furnish  to  him  a  certified  }*f^;  |^^;  1 1\ 

5  list  of  the  names  of  all  persons  who  were  officers  and  stockholders  in  Jj  'f;\°fo,\*6i. 

6  such  corporation  at  the  time  of  the  commencement  of  the  suit  in  which  .ly'*'/*^.'  §  76. 

_^    .  '  244  Mass.  128. 

7  judgment  was  recovered. 

247  Mass.  347. 

1  Section  48.     If  an  officer  unreasonably  refuses  to  give  the  certified  fe'Ss'ng  t^give 

2  list  mentioned  in  the  preceding  section  or  wilfully  gives  a  false  list,  he  p","^''^^"^*- 

3  shall  be  liable  to  the  judgment  creditor  for  double  the  amount  of  all  Jlyo'm'leb 

4  damages  occasioned  by  such  refusal  or  false  list. 

p.  S.  106,  §83.  R.  L.  no.  §85.  1914,  742,  §  90. 
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11. 


Creditor  may 
file  bill  in 
equity  against 
corporation, 
officers  and 
stockholders. 
1808.  65.  §  6. 
1817.  183. 
1826.  137, 
1829,  53, 
R.  S.  38, 
§§29-31;  44, 
§22. 

1851,  315. 
§§  1,3. 

1852,  24. 
G.  S.  60, 
§§31.32,34: 
68,  §  17. 
1862,  218,  §  4. 
1866,  290,  §  10. 
1870,  224,  §  42. 


Section  49.    After  the  execution  has  been  returned  unsatisfied,  any  1 

creditor  may  file  a  bill  in  equity,  in  behalf  of  himself  and  all  other  2 

creditors  of  the  corporation,  against  it  and  all  persons  who  were  stock-  .3 

holders  therein  at  the  time  of  the  commencement  of  the  suit  in  which  4 

such  judgment  was  recovered,  or  against  all  the  officers  who  are  liable  5 

for  its  debts  and  contracts,  for  the  recovery  of  the  money  due  from  6 

the  corporation  to  himself  and  the  other  creditors  for  which  the  stock-  7 

holders  or  officers  may  be  personally  liable  by  reason  of  any  act  or  8 

omission  on  the  part  of  the  corporation  or  that  of  its  officers  or  any  9 

of  them,  setting  forth  the  judgment  and  proceedings  thereon,  and  the  10 

grounds  upon  which  it  is  expected  to  charge  the  stockholders  or  officers  11 

personally.  12 


p.  S.  106,  §  64. 
R.  L.  110,  §  62. 
1914,  742,  §  77. 
8  Gush.  93. 

10  Gray,  232. 

11  Gray,  139. 
14  Gray,  193. 


3  Allen,  485. 
5  Allen,  398. 
9  Allen,  471. 
101  Mass.  385. 
106  Mass.  131. 
108  Mass.  404, 
523. 


109  Mass.  473. 

115  Mass.  286,  380. 

118  Mass.  269, 

295 

127  Mass.  563, 

586,  592,  595. 

144  Mass.  399. 


1.56  Mass.  490. 
173  Mass.  242. 
194  Mass.  590. 
203  Mass.  551. 
244  Mass.  128. 
247  Mass.  336, 
347. 


Stockholders 
to  be  assessed 
in  proportion 
to  stock. 
1862,  218,  §  5. 
1870,  224.  §  43. 
P.  S.  106,  §  65. 
R.  L.  110,  §  63. 
1914,  742,  §  78. 
16  Gray,  127. 
Ill  Mass.  200. 


Section  50.    Such  sums  as  may  be  decreed  to  be  paid  by  the  stock-  1 

holders  in  such  suit  in  equity  shall  be  assessed  upon  them  in  proportion  2 

to  the  amounts  of  stock  held  by  them  ^especti^■ely  at  the  time  when  the  3 

suit  in  which  said  judgment  was  recovered  was  begun;    but  no  stock-  4 

holder  shall  be  liable  to  pay  a  larger  sum  than  the  amount  of  stock  held  5 

by  him  at  that  time  at  its  par  value.  6 

127  Mass.  586.  244  Mass.  128.  247  Mass.  347. 


Suit  in  equity 
not  abated 
by  death 
of  one 
defendant. 
1862,  218,  §  7. 
1870,  224,  §  45. 
P.  S.  106,  §  67. 
R.  L.  110,  §65. 


Section  51.  If  a  defendant  dies  during  the  pendency  of  such  a  suit 
in  equity,  it  shall  not  abate  thereby ;  but  his  estate  in  the  hands  of  his 
executor  or  administrator  shall  be  liable  to  the  same  extent  as  he  would 
be  if  living.  Such  executor  or  administrator  may  voluntarily  appear  and 
become  a  party  to  the  suit  or  may  be  summoned  by  the  plaintiff. 

1914,  742,  §  so.  173  Mass.  242.  244  Mass.  128.  247  Mass.  347. 


Suit  ill  equity        Section  52.    Such  suit  in  equity  shall  not  be  dismissed  by  the  plain-  1 

when  dismissed.         -^^^  ,  „  i"  i  •  i  i-.  i  .-> 

1862, 218,  §  8.    tifl'  without  an  order  of  court  and  such  notice  to  other  creditors  as  the  2 

p.  s.' 106,' §68.'  court  may  find  reasonable  under  the  circumstances.  3 

R.  L.  106,  §  69.  1914,  742,  §  81.  244  Mass.  128.  247  Mass.  347. 


Suit  in  equity 
not  abated  by 
non-joinder  of 
persons  liable. 
1862,  218,  §  9. 
1870,  224,  §  47. 
P.  S.  106,  §  69. 


Section  53.  No  such  suit  in  equity  shall  be  abated  by  reason  of  the 
non-joinder  of  persons  liable  as  defendants  unless  the  plaintiff,  after 
being  notified  by  plea  or  answer  of  the  existence  of  such  persons,  un- 
reasonably neglects  to  make  them  parties. 

R.  L.  110,  §  67.  10  Allen,  352.  247  Mass.  347. 

1914,  742,  I  82.  244  Mass.  128. 


Actions  may 
be  defended  by 
officer  or 
stockholder. 
1867,  36, 
§§  1,2. 
1870,  224. 
§§48,49. 
P.  S.  106, 
§§70,71. 
R.  L.  110,  §  68. 
1914,  742,  §  83. 
14  Allen,  470. 
244  Mass.  128. 


Section  54.  If,  in  an  action  against  a  corporation,  it  appears  to  the 
court  that  one  of  the  objects  of  the  action  is  to  obtain  a  judgment 
against  the  corporation  in  order  to  enforce  an  alleged  liability  of  a  per- 
son wdio  has  been  or  is  a  stockholder  or  officer  thereof,  any  such  person 
may  be  permitted,  on  petition,  to  defend  such  action,  and  in  such  case 
the  court  may  require  of  him  or  of  a  person  in  his  behalf,  a  bond  with  suf- 
ficient surety  or  sureties,  conditioned  to  pay  to  the  plaintiff'  ail  costs 
which  may  accrue  and  be  taxed  to  him  after  the  filing  of  said  petition. 


247  Mass.  347. 
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COMMON  CARRIERS. 


Sect. 

1. 
2. 
3. 

4. 


10. 

11. 
12. 
1.3. 
14. 
15. 

16. 

17. 

18. 

19. 
20. 

21. 


22. 
23. 
24. 


26. 
27. 
28. 
29. 
30. 
31. 
32. 
33. 

34. 
35. 

36. 
37. 
38. 


COMMON   C.IRRIERS  IN  GENER.VL. 

Discrimination  by  carriers  forbidden. 

Penalty. 

Limitation  of  lialiility. 

Railroads,  etc.,  not  to  require  indem- 
nity from  employees. 

General  agent  for  foreign  expresses. 

Agent  to  give  bond. 

Penalty  on  agent  of  delinquent 
company. 

Protection  of  business  of  carriers. 

Provisions  applicable. 

SUPERVISION   AND   REGULATION. 

Duties  of  department  of  public  utili- 
ties. 

Records. 

Carriers  subject  to  jurisdiction. 

Inquiry  into  rates,  etc. 

Regulation  of  rates,  etc. 

Free  service,  tickets,  etc.,  prohibited, 
except,  etc. 

Hearings  upon  service,  etc.  Use  of 
electric  power. 

Charges  for  service  regulated. 

Fixing  of  rates,  charges,  etc.,  subject 
to  approval  of  department. 

Schedules  of  rates  to  be  filed,  etc. 

Hearing  upon  changes  in  schedules 
and  action  thereon. 

Establishment  of  through  routes, 
joint  rates,  etc.,  for  passengers  and 
freight. 

Department  may  require  signals. 

Repairs,  fares,  etc. 

Hearings  and  examinations  as  to  cer- 
tain common  carriers  on  com- 
plaint of  mayor,  etc. 

Public  hearings.  Notice  to  members 
of  general  court. 

Valuation  of  properties. 

Inspection  and  investigation. 

Notice  of  accidents. 

Investigation  of  accidents. 

Complaint  of  defect. 

Forms  of  accounts,  returns,  etc. 

Returns,  form  and  time  for  filing. 

Returns  of  persons  doing  an  express 
business. 

Examination  of  books,  etc. 

Examination   of   condition   of   com- 
pany on  request  of  director,  etc. 
Annual  avidit. 

Service  of  orders  of  department. 
Effect  of  request  or  advice  of  depart- 
ment. 


Sect. 
39. 

40. 
41. 

42. 
43. 
44. 


Enforcement  of  law  through  attor- 
ney general. 

Enforcement  of  orders  by  court. 

Representation  of  department  at 
hearings. 

[Repealed.) 

Annual  report. 

Penalty  for  improperly  divulging  in- 
formation obtained  by  examina- 
tion or  audit. 


COMMON      CARRIERS      OF      PASSENGERS      BY 
MOTOR   VEHICLE. 

45.  [Repealed.] 

40.  [Repealed.] 

47.  [Repealed.] 

48.  [Repealed.] 
4SA.  [Repealed.] 
48B.  [Repealed.] 

49.  [Repealed.] 
49A.  [Repealed.] 


ISSUE    OF    STOCK    OR    BONDS    OF    RAILROADS 
AND   STREET   RAILWAYS. 

50.  Price  at  which  railroad,  etc.,  corpora- 

tions shall  offer  new  stock  to  their 
stockholders,  etc. 

51.  Stock  may  be  sold  at  auction  in  cer- 

tain cases. 

52.  Determination  by  department  as  to 

amount  of  stock. 

53.  Computing  amount  of  capital  stock 

as  basis  for  issue  of  bonds. 


TRANSFER    OF   FRANCHISE    OR   PROPERTY    OP 
RAILROADS   AND   STREET    RAILWAY'S. 

54.  Transfers  to  be  approved. 

55.  Conditional  sale  of  rolling  stock. 

56.  Recording.     Fees. 


CROSSINGS   AT   GRADE    BETWEEN    RAILROADS 
AND   STREET    RAILWAYS. 

57.  Grade  crossings  regulated. 

58.  Supervision  by  department  of  cross- 

ings. 


.59. 
GO. 


61. 
62. 


ALTERATION   OP   CROSSINGS. 

Alteration  of  crossings. 
Land  may  be  taken  and  damages  as- 
sessed. 
Award  to  be  made  by  a  commission. 
Commission;    appointment,  award. 
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Sect. 

63.  Revision  by  jury. 

64.  Recovery  after  alteration  of  propor- 

tion of  expense. 

ABOLITION    OF   GPADE    CROSSINGS. 

65.  Abolition   of   grade   crossings   regu- 

lated. 

66.  [Repealed.] 

67.  [Repealed.] 

68.  [Repealed.] 

69.  [Repealed.] 

70.  Manner  and  limits  of  grade  crossing 

abolitions,  how  determined.   Cost, 
how  apportioned,  etc. 

71.  [Repealed.] 

72.  State  highways. 

73.  Assessment  upon  or  contribution  of 

street   railway   company   deemed 
part  of  value  of  its  property. 

74.  Change  of  locations.     Removal  and 

relocation  of  tracks,  etc.     "State 
highway"  defined. 

75.  Damages. 

76.  Settlement  of  claim  barred  by  limita- 

tion. 

77.  Maintenance   of    crossing    and    ap- 

proaches. 

78.  Audit  of  expenses.     Investigations. 

Orders  for  jjayments. 

79.  Enforcement  of  law. 

80.  Proceedings  upon  agreement  as  to 

alterations. 

81.  [Repealed.] 

82.  Certain  provisions  not  to  apply. 

EAILROAD    AND    STREET    KAILW.W    BHIDC.ES. 

83.  Examination  of  railroad  and  street 

railway  bridges. 

84.  Maintenance  and  repair. 

85.  Enforcement. 


Sect. 

RAILROAD,     street     RAILWAY     AND     STEAM- 
BOAT   RELIEF    CORPORATIONS. 

86.  Railroad,  etc.,  relief  corporations. 

87.  By-laws,  returns. 

88.  Railroad,  etc.,  company  may  asso- 

ciate with  employees. 

RAILROAD,     STREET     RAILWAY     AND     STEAM- 
BOAT  POLICE. 

89.  Railroad,  etc.,  police. 

90.  Copy  of  appointment  to  be  filed. 

91.  Term  of  office. 

92.  Badges. 

93.  Powers  of  police. 

94.  Arrest.     Duties  of  police. 

95.  Compensation.     Liability. 

ACTIONS    AGAINST    RAILROADS    .\ND    STREET 
RAILW.WS    FOB    LABOR   AND   MATERIALS. 

96.  Action  against  owner  of  railroad  or 

railway  for  labor  and  materials. 
Contractor  not  to  have  such  action. 
Notice  of  intention  to  be  filed. 
Statement  of  amount  of  debt  to  be 

filed. 
Limitation  of  actions. 


97. 
9S. 
99. 

100. 


OFFENCES     RELATING     TO     RAILROADS     AND 
STREET    RAILWAYS. 

101.  Evasion  of  payment  of  fare. 

102.  Torpedo  to  be  marked. 

103.  Injury  to  signals. 

104.  Throwing  missiles,  etc. 

GENER.IL     JURISDICTION     AND     POWERS     OF 
THE    DEP.\RTMENT. 

105.  General  jurisdiction,  powers,  etc.,  of 

the  department  not  to  be  limited, 
etc. 


Discrimination 
by  carriers 
forbidden. 
1869,252,  §  1. 
P.  S.  73,  §  1. 
R.  L.  70,  §  1. 


COMMON  CARRIERS  IN  GENERAL. 

Section  1.    Every  common  carrier  of  merchandise  or  other  property  1 

shall  receive,  transport  and  forward  all  property  ottered  for  such  pur-  2 

poses  by  other  such  carriers  as  promptly,  faithfully  and  impartially,  at  3 

as  low  rates  of  charge,  and  in  a  manner  and  on'  terms  and  conditions  as  4 

favorable  to  the  carrier  ofl^ering  such  property,  as  he  on  the  same  day  and  5 

at  the  same  place  receives,  forwards  and  transports,  in  the  ordinary  6 

course  of  business,  property  of  a  like  description  ottered  by  persons  other  7 

than  such  carriers.    Such  carrier  shall  not  discriminate  against  any  par-  8 

ticular  person  or  subject  him  to  any  undue  or  unreasonable  prejudice  9 

or  disadvantage.     The  supreme  judicial  or  superior  court  shall  have  10 

jurisdiction  in  equity  to  enforce  this  section.  11 


fmM^,  § 2.        Section  2.     Every  such  carrier  who  wilfully  neglects  or  refuses  to  1 

R  L  TO  l^'      (*omply  with  the  preceding  section  shall  forfeit  not  less  than  fifty  nor  2 

more  than  five  hundred  dollars,  to  the  person  ottering  the  property  for  .3 

transportation.  4 
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1  Section  3.    No  common  carrier  of  passengers  shall,  by  rule,  regula-  Limitation 

2  tion,  sign  or  otherwise,  require  passengers  whom  it  suffers  to  enter,  or  igi'i",  12^' 

3  leave  by,  a  door  of  its  car  or  train,  to  do  so  at  their  own  risk;   and  no 

4  such  passenger  shall  be  pre\'ented  from  recovering  compensation  in 

5  damages  for  any  injury  by  reason  of  any  such  rule,  regulation,  sign  or 

6  requirement. 

1  Section  4.     A   corporation   engaged   in   carrying  passengers  or   in  Railroads,  otc, 

2  transporting  freight  for  hire  shall  not  require  or  receive  from  a  person  indemnity  from 

3  who  is  employed  or  about  to  be  employed  by  it  a  bond  or  other  security,  iggo,"!!"' 

4  either  with  or  without  surety,  to  indemnify  such  corporation  against  J^gg;  5^4;  |  it 

5  loss  or  damage  to  other  persons  or  to  property  resulting  from  the  act  or  ^^^  "^"^^  56^- 

6  neglect  of  such  person,  except  a  bond  to  account  for  money  or  other 

7  property  of  such  corporation.     A  corporation  or  a  person  in  its  behalf 

8  who  \iolates  the  provisions  of  this  section  shall  be  punished  by  a  fine 

9  of  not  more  than  fifty  dollars  for  the  first  offence  and  of  not  more  than 
10  one  hundred  dollars  for  a  subsequent  offence. 

1  Section  5.    Every  association  of  persons  who  are  not  inhabitants  of  f^r"fo're'ign^'" 

2  this  commonwealth  which  does  an  express  business  therein  shall  in  writ-  ^S?'!''''.??^  . , 

.-.    •  ■  1        •  •    •  1  -1  1  !•  I  iS'l.  371.  5  1. 

.3  mg  appomt  a  person,  wlio  is  a  citizen  and  a  resident  thereof,  to  be  a  gen-  p  s  73,  §  3. 

4  eral  agent,  upon  whom  all  la\vful  processes  against  sucii  persons  may  be  r.  L' 70,  §  3. 

5  served  with  like  effect  as  if  served  on  said  persons;   and  said  writing  or  251  kiassiseg! 

6  power  of  attorney  shall  contain  an  agreement  on  the  part  of  the  persons 

7  'making  it  that  the  service  of  any  lawful  process  against  it  or  them  on 
iS  said  general  agent  shall  be  of  the  same  legal  force  and  validity  as  such 
9  service  on  said  persons  or  any  of  them.    Tlie  power  of  attorney  shall  be 

10  filed  in  the  office  of  the  state  secretary,  and  copies  certified  by  him  shall 

11  be  taken  as  sufficient  evidence  and  proof  thereof.    Such  agency  shall  be 

12  continued  so  long  as  such  express  business  is  done  in  this  commonwealth, 

13  and  the  power  of  attorney  shall  not  be  revoked  until  a  similar  power  is 

14  given  to  another  person  and  filed  as  aforesaid. 

1  Section  6.    Such  general  agent  shall  give  bond  to  the  state  treasurer.  Agent  to 

2  with  one  or  more  sureties  to  be  approved  by  him,  in  the  sum  of  two  i8Vi,37i,'§  2. 

3  thousand  dollars,  conditioned  that  he  will  accept  service  of  all  lawful  r.l.to,^^. 

4  process  against  his  principal. 

1  Section  7.    No  person  shall  act  for  more  than  thirty  days  as  such  Penalty  on 

2  general  agent  unless   the   two  preceding  sections  have  been  complied  delinquent 

3  with;    and  whoever  so  acts  without  such  compliance  shall  forfeit  not  587i!'37i,  §  3. 

4  more  than  five  hundred  dollars. 

p.  S.  73,  §  5.  R.  L.  70,  §  5. 

1  Section  8.    Whoever,  with  intent  to  defraud  or  injure  in  his  business  Protection  of 

2  a  person  licensed  by  any  town  as  a  carrier  of  goods  for  hire,  takes  from  carrilr?  ° 

3  the  order  box  of  such  carrier  or  effaces  or  destroys  any  order  to  or  direc-  r.®£;  7o,'§ 7. 

4  tion  for  such  carrier  to  call  for  and  receive  goods  to  be  transported  by 

5  such  carrier,  or  appropriates  any  such  order  or  direction  or  makes  use  of 

6  the  information  derived  therefrom  for  the  purpose  of  executing  the  same, 

7  or  for  the  purpose  of  transporting  any  goods  or  receiving  the  hire  there- 

8  for,  shall  be  punished  by  a  fine  of  not  more  than  twenty-five  dollars. 
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r™iiraWe  Section  9.    Sections  one  hundred  and  ninety-three,  two  hundred  and  1 

1894,  «9.  y-    six  and  two  hundred  and  tliirty-three  of  chapter  one  hundred  and  sixty  2 

201  Mas's.o64.   shall  apply  to  steamboat  lines  within  the  commonwealth  and  to  persons  3 

who  are  engaged  or  who  desire  to  engage  in  the  express  business  thereon.  4 


SUPERVISION  AND  REGULATION. 

Duties  of  Section  10.    The  department  of  public  utilities,  in  this  chapter  called 

department  of  ,111.  ji-i_t 

public  utilities,  the  department,  shall  enforce  this  chapter. 

1919,  350,  §  117. 


i8^bT408  57        Section  11.     Every  vote,  recommendation  and  order  of  the  depart- 
1S74!  372,  §  6.    nient  relative  to  common  carriers  shall  be  entered  of  record. 


p.  S.  112,  §9. 
R.  L.  111.  §  8. 
1902,  432,  §  1. 


190G,  463,  I, 
III,  §  158. 


1,  68, 


1913,  784,  §  7. 
205  Mass.  94. 


Carriers 
subject  to 
jurisdiction. 
1869,  408, 
§§  2,  5. 

1874.  372,  §  7. 
P.  S.  112,  §14. 
R.  L.  Ill,  S  12. 

1903,  173. 

1904,  265. 
1906,  286:  433, 
§  1;  463,  I, 

§§  6,  7,  as,  in. 
§158. 
1913,  784, 
§§2.3. 

1916,  266,  §  6. 
1918,54; 
226,  §  2. 
1919,  S.W, 
§  117;  371, 
§§1.3,7. 
1931,  408,  §  5. 
201  Mass.  564. 
224  Mass.  365. 
247  U.  S.  105. 


262  Mass.  137. 


Section  12.    The  department  shall,  so  far  as  may  be  necessary  for  1 

the  purpose  of  carrying  out  the  provisions  of  law  relative  thereto,  have  2 

general  supervision  and  regulation  of,  and  jurisdiction  and  control  over,  .3 

the  following  services,  when  furnished  or  rendered  for  public  use  within  4 

the  commonwealth,  and  all  persons,  firms,  corporations,  associations  and  5 

joint  stock  associations  or  companies  furnishing  or  rendering  any  such  6 

service  or  services,  in  sections  ten  to  forty-four,  inclusive,  collectively  7 

called  common  carriers  and  se^'erally  called  a  common  carrier:  S 

(a)  The  transportation  or  carriage  of  persons  or  property,  or  both,  9 
between  points  within  the  commonwealth  by  railroads,  street  railways,  10 
in  this  chapter  called  railways,  electric  railroads,  trackless  trolleys  and  11 
steamships,  including  express  service  and  car  service  carried  on  upon  or  12 
rendered  in  connection  with  such  railroads,  railways,  electric  railroads,  13 
trackless  troOeys  or  steamships.  1-4 

(b)  The  carriage  of  passengers  for  hire  upon  motor  vehicles  as  pro-  15 
vided  in  chapter  one  hundred  and  fifty-nine  A,  in  section  seventy  A  of  16 
chapter  one  hundred  and  sixty  and  in  section  forty-four  of  chapter  one  17 
hundred  and  sixty-one,  but  only  to  the  extent  therein  provided.  18 

(c)  The  operation  of  all  conveniences,  appliances,  facilities  or  equip-  19 
ment  utilized  in  connection  with,  or  appertaining  to,  such  transportation  20 
or  carriage  of  persons  or  property  or  such  express  service  or  car  ser\'ice,  21 
by  whomsoever  owaied  or  provided,  whether  the  service  be  common  22 
carriage  or  merely  in  facilitation  of  common  carriage.  23 

(f/)  The  transmission  of  intelligence  within  the  commonwealth  by  24 

electricity,  by  means  of  telephone  lines  or  telegraph  lines  or  any  other  25 

method  or  system  of  communication,   including  the  operation  of  all  26 

conveniences,  appliances,  instrumentalities,  or  equipment  appertaining  27 

thereto,  or  utilized  in  connection  therewith.  28 


JawfTtc"'"  Section  13.    The  department  may  inquire  into  the  rates,  charges,  1 

1869,408,         regulations,  practices,  equipment  and  services  of  common  carriers  in  2 

1874, 372,  §  7.    this  coniinonwealth,  and  elsewhere,  rendering  any  service  of  a  kind  sub-  3 

R.  L.  Ill,  §  12.  ject  to  its  jurisdiction.  4 

1903,  173.  1911,  755,  §§  1,  2.  224  Mass.  365. 

1904,  265.  1913,  784,  §  10.  247  U.  S.  lOS. 
1906,  463,  I,  §§  6,  7,  68. 


S'^^at'es'eto  SECTION  14.     Whenever  the  department  shall  lie  of  opinion,  after  a     1 

S  |-  ii'  I  ^'I'o  hearing  had  upon  its  own  motion  or  upon  complaint,  that  any  of  the  rates,     2 
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3  fares  or  charges  of  any  common  carrier  for  any  services  to  be  performed  }|™'  l^,-  ^  '• 

4  within  the  commonwealth,  or  the  rej,niiati()ns  or  practices  of  such  common  l.'l^'ij^    jgo 

5  carrier  affecting  such  rates,  are  unjust,  unreasonable,  unjustly  discrini-  k.  l.  iii, 

6  inatory,  unduly  preferential,  in  any  wise  in  violation  of  any  provision  i906,'463^  ii, 

7  of  law,  or  insufficient  to  yield  reasonable  compensation  for  the  service  i908^  Moi^j  4. 

8  rendered,  the  tle])artment  siiall  determine  the  just  and  reasonable  rates,  J.jJ^;  7^4]  |  22. 

9  fares  and  charges  to  be  charged  for  the  service  to  be  performed,  anfl  l%\^^^^  jgg 

10  shall  fix  the  same  by  order  to  be  served  upon  every  common  carrier  by  22*  Mass.  463. 

11  whom  such  rates,  fares  and  charges  or  any  of  them  are  thereafter  to  be  ziiz  Mass:  aoo! 

12  ob.served.     Every  such  common  carrier  shall  obey  every  requirement  of  247U.Tio5.' 

13  every  such  order  served  upon  it,  and  do  everything  necessary  or  proper  a92o)  229. 

14  in  order  to  secure  absolute  compliance  with  every  such  order  by  all  its 

15  officers,  agents  and  employees.     If,  upon  investigation,  the  department 

16  finds  that  in  any  case  it  is  consistent  with  the  public  interests  to  author- 

17  ize  a  common  carrier  to  make  its  charge  for  transportation  less  for  a 
LS  longer  than  for  a  shorter  distance,  the  department  may  grant  such  author- 

19  ity  and  may  from  time  to  time  modify  or  revoke  the  same. 

20  If  complaint  is  made  to  the  department  concerning  any  rate,  fare  or 

21  charge  demanded  and  collected  by  any  railroad  corporation  for  any  serv- 

22  ice  performed  and  the  department  finds  after  hearing  and  investigation 
2:i  that  an  unjustly  discriminatory  rate,  fare  or  charge  has  been  collected 

24  for  any  service,  the  department  may  order  the  railroad  corporation 

25  which  has  collected  the  same  to  make  due  reparation  to  the  person  who 
2<)  has  paid  the  same,  with  interest  from  the  date  of  the  payment  of  such 

27  unjustly  discriminatory  amount;  but  such  order  of  reparation  shall  cover 

28  only  payments  made  within  two  years  before  the  date  of  filing  the  petition 

29  seeking  to  have  reparation  ordered.     Such  order  may  be  made  without 

30  formal  hearing  whenever  the  railroad  corporation  affected  shall  assent 

31  in  writing  thereto,  or  file  or  join  in  a  petition  therefor,  but  in  no  ca.se 

32  shall  any  such  order  be  made  until  the  department  shall  be  satisfied  by 

33  such  investigation  as  may  be  necessary  that  the  rate,  fare  or  charge 

34  collected  was  in  fact  unjustly  discriminatory. 

1  Section  15.     Except  as  pro\uded  by  section  two  hundred  of  chapter  Free  service, 

2  one  hundred  and  sixty,  no  common  carrier  shall,  directly  or  indirectl\',  prohibited!" 

3  issue  or  give  any  free  service,  free  tickets,  free  pass  or  free  transportation  i9()8!'*m9"'§  4. 

4  for  passengers  or  property  between  points  within  the  commonwealth ;  \l\f^  ^f|;  ^  '^' 

5  but  this  section  shall  not  prohibit  any  railroad  corporation  or  railway  i^tL'584^'^' 

6  company  from  giving  free  or  reduced  rate  service  to  policemen,  letter  227  Mass.  493. 

7  carriers  and  firemen  while  in  uniform  or  engaged  in  the  discharge  of  their 
S  duties,  or  prohibit  any  common  carrier  from  giving  free  or  reduced  rate 
9  service  to  its  employees,  or  in  cases  of  public  emergency,  or  for  such 

in  charitable  jnirposes  as  may  be  approved  by  the  department,  nor  prohii)it 

1 1  any  telephone  or  telegraph  company,  unless  the  department  shall  other- 

12  wise  order,  from  giving  service  at  reduced  rates  to  the  commonwealth 

13  or  to  any  city  or  town;   nor  shall  this  section  prohibit  the  commissioners 

14  of  the  department,  its  experts,  inspectors  and  counsel  from  being  trans- 

15  ported  over  the  railroads  and  the  railways  of  the  commonwealth  free  of 

16  charge  while  engaged  in  the  performance  of  their  duties;   nor  shall  this 

17  section  prohibit  the  giving  by  any  such  common  carrier  of  free  or  reduced 

18  rate  service  to  the  classes  defined  and  provided  for  in  the  act  of  con- 

19  gress  entitled  "An  act  to  regulate  commerce"  and  acts  amendatorv 

20  thereof. 
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Hearings  upon 
service,  etc. 
Use  of  electric 
power. 
1869,  408, 
5§  2,  5. 

1874,  372,  §  7. 
P.  .S.  112,  §  14. 
R.  L.  Ill,  §  12. 
1906,  267; 
463.  I,  §  68. 
1911,  755,  §  2. 
1913,  784,  §  23. 
1916,244. 
262  Mass.  137. 


Section  16.  If  the  department  is  of  opinion,  after  a  hearing  had 
upon  its  own  motion  or  upon  complaint,  that  the  regulations,  practices, 
equipment,  appliances  or  service  of  any  common  carrier  are  unjust,  un- 
reasonable, unsafe,  improper  or  inadequate,  the  department  shall  deter- 
mine the  just,  reasonable,  safe,  adequate  and  proper  regulations  and 
practices  thereafter  to  be  in  force  and  to  be  observed,  and  the  equip- 
ment, appliances  and  ser\ice  thereafter  to  be  used,  and  shall  fix  and 
prescribe  the  same  by  order  to  be  served  upon  every  common  carrier 
to  be  bound  thereby.  The  department  may  after  such  a  hearing,  order 
any  railway  company  to  build  and  operate  any  just  and  reasonable 
extensions  of  its  lines  for  which  it  may  have  been  or  may  be  granted 
locations  and  order  from  time  to  time  that  a  railroad  company  shall 
operate  its  lines,  of  standard  gauge,  or  such  parts  thereof  as  the  depart- 
ment shall  prescribe,  by  electric  power  instead  of  steam  power,  and  in  its' 
order  shall  prescribe  the  time  within  which  the  work  of  electrification 
shall  be  done.  Before  making  such  order,  the  department  shall  con- 
sider the  relative  importance  and  necessity  of  the  changes  in  any  spe- 
cific regulations,  practices,  equipment  and  appliances  proposed  to  be 
included  therein  and  of  other  changes  which  may  be  brought  to  its 
attention  in  the  course  of  the  hearing,  the  financial  ability  of  the  carrier 
to  comply  with  the  requirements  of  the  order,  and  the  effect  of  the  car- 
rier's compliance  therewith,  upon  its  financial  ability  to  make  such  other 
changes,  if  any,  as  may  be  deemed  by  the  department  of  equal  or  greater 
importance  and  necessity  in  the  performance  of  the  service  which  the 
carrier  has  professed  to  render  to  the  public.  Every  such  common  carrier 
shall  obey  every  requirement  of  every  such  order  so  ser\ed  upon  it,  and 
do  everything  necessary  or  proper  in  order  to  secure  absolute  compliance 
with  every  such  order  by  all  its  officers,  agents  and  employees. 
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Charges  for 
service 
regulated. 
1913,  784.  §  17. 
224  Mass.  463. 


Section  17.  All  charges  made,  demanded  or  received  by  any  com- 
mon carrier  for  any  service  rendered  or  performed,  or  to  be  rendered 
or  performed  by  it  or  in  connection  therewith  in  the  conduct  of  its 
common  carrier  business,  or  made,  demanded  or  received  by  any  two 
or  more  common  carriers  joining  in  rendering  or  performing  any  service 
shall  be  just  and  reasonable,  and  every  such  common  carrier  and  any 
two  or  more  such  common  carriers  joining  in  rendering  or  performing 
any  service  shall  be  entitled  to  make,  demand  and  receive  just  and  8 
reasonable  charges  for  any  such  service,  and  every  unjust  or  imreason-  9 
able  charge  is  hereby  prohibited  and  declared  unlawful;  but  charges  10 
heretofore  established  and  set  out  in  any  schedule  filed  as  provided  in  11 
section  nineteen  shall  be  deemed  prima  facie  lawful  until  changed  or  12 
modified  by  the  department  under  the  powers  conferred  upon  it  by  13 
this  chapter,  but  this  provision  shall  not  give  to  such  rates  any  greater  14 
weight  as  evidence  of  the  reasonableness  of  other  rates  than  they  would  15 
otherwise  have.  16 


Fixing  of 
rates,  charges, 
etc.,  subject 
to  approval 
of  department. 
1913,  784,  §  19. 
224  Mass.  463. 
232  Mass.  309. 


Section  18.     Subject  to  the  powers  of  the  department  to  regulate  1 

and  prescribe  rates  and  charges,  a  common  carrier  may  make  com-  2 

modity,  transit  or  other  classes  of  rates.    The  furnishing  by  any  common  3 

carrier  of  any  service  at  the  rates  and  upon  the  terms  and  conditions  4 

provided  for  in  any  existing  contract  executed  prior  to  July  first,  nine-  5 

teen  hundred  and  thirteen,  shall  not  constitute  a  discrimination  unless  6 

the  department  so  determines.    The  department  shall  not  be  prevented  7 

from  taking  such  action  as  it  deems  proper  by  any  commitment  or  8 
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9  agreement  of  a  common  carrier  entered  into  by  reason  of  any  require- 

10  ment  or  recommendation  of  any  board  or  public  officers  acting  under 

11  delegated  authority  from  the  general  court  prior  to  July  first,  nineteen 

12  hundred  and  thirteen.     Unless  the  department  determines  otherwise, 
lo  common  carriers  shall  be  permitted,  whether  required  to  do  so  by  law 

14  or  not,  to  issue  mileage,  workingmen's,  excursion,  school  or  commuta- 

15  tion  passenger  tickets,  or  reduced  rate  tickets  for  the  transportation  of 

16  children  under  twelve  years  of  age  or  of  pupils  attending  school,  or 

17  joint  interchangeable  mileage  tickets,  with  special  privileges  as  to  the 
IS  amount  of  free  baggage  which  may  be  carried  under  mileage  tickets  of 

19  five  hundred  miles  or  more.     All  season  tickets,  before  issuance,  shall 

20  be  subject  to  the  approval  of  the  department  as  to  the  form  thereof 

21  and  the  conditions  named  tiierein. 

1  Se(TI()\  19.     Everv  common  carrier  shall  file  with  the  department  Schedules  of 

'  ,  , .       .  -Ill        rates  to  be 

2  and  shall  plainly  print  and  keep  open  to  public  inspection  schedules  fikd,  e_t|.     ^^ 

3  showing  all  rates,  joint  rates,  fares,  telephone  rentals,  tolls,  classifica-  227  iiass'.  493.' 

4  tions  and  charges  for  any  service,  of  every  kind  rendered  or  furnished,  Sp*  a.*g.' ^'''' 

5  or  to  be  rendered  or  furnished,  by  it  within  the  commonwealth,  and  all  'i^^^'  ^*- 
G  conditions  and   limitations,   rules  and   regulations  and   forms  of   con- 

7  tracts  or  agreements  in  any  manner  afi'ecting  the  same,  in  such  places, 

8  within  such  time,  and  in  such  form  and  with  such  detail  as  the  depart- 

9  ment  may  order.     In  the  case  of  common  carriers  subject  to  the  inter- 

10  state  commerce  commission   the  forms  prescril)ed  for  such  schedules 

11  and  the  requirements  relative  to  the  filing  and  jjiiblication  tiiereof  siiall 

12  conform,  as  nearly  as  may  be,  to  the  forms  prescribed  by  and  the  similar 

13  reciuirements  of  tiie  said  commission.    No  common  carrier  shall,  except 

14  as  otherwise  provided  in  this  chapter,  charge,  demand,  exact,  receive  or 

15  collect  a  different  rate,  joint  rate,  fare,  telephone  rental,  toll  or  charge 

16  for  any  service  rendered  or  furnished  by  it,  or  to  be  rendered  or  fur- 

17  nished,  from  that  applicable  to  such  service  as  specified  in  its  schedule 

18  filed  with  the  department  and  in  efi'ect  at  the  time.     Nor  shall  any 

19  common  carrier  refund,  or  remit  directly  or  indirectly,  any  rate,  joint 

20  rate,  fare,   telephone  rental,   toll  or  charge  so  specified,  or  any  part 

21  thereof,  nor  extend  to  any  person  or  corporation  any  rule,  regulation, 

22  privilege  or  facility  except  such  as  are  specified  in  the  said  schedule  and 
2o  regularly  and  uniformly  extended  to  all  persons  and  corporations  under 

24  like  circumstances  for  the  like,  or  substantially  similar,  service.     Unless 

25  the  department  otherwise  orders,  no  change  shall  be  made  in  any  rate, 

26  joint  rate,  fare,  telephone  rental,  toll,  classification  or  charge,  or  in  any 

27  rule  or  regulation  or  form  of  contract  or  agreement  in  any  manner  af- 

28  fecting  the  same  as  shown  upon  tiie  schedules  filed  in  accordance  with 

29  this  chapter,  except  after  thirty  days  from  the  date  of  filing  a  statement 

30  with  the  department  setting  forth  the  changes  proposed  to  be  made  in 

31  the  schedule  then  in  force  and  the  time  when  such  changes  shall  take 

32  efi'ect,  and  such  notice  to  the  public  as  the  department  orders,  to  be 

33  given  prior  to  the  time  fixed  in  such  statement  to  the  department  for 

34  the  changes  to  take  effect.    The  de[)artment  for  good  cause  shown  may 

35  allow  changes  before  the  expiration  of  said  thirty  days,  under  such 

36  conditions  as  it  may  prescribe,  and  may  suspend  the  taking  effect  of 

37  changes  under  the  circumstances  and  in  the  manner  provided  in  the 

38  following  section.    At  the  time  when  any  changes  take  effect  they  shall 

39  be  plainly  indicated  upon  existing  schedules,  or  new  schedules  shall  be 

40  printed  and  filed  as  the  department  may  order.    This  section  shall  not 
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prevent  any  telegraph  or  telephone  corporation  from  continuing  to  41 
furnish  the  use  of  its  Hnes,  equipment  or  service  under  any  contracts  in  42 
force  on  July  first,  nineteen  hundred  and  thirteen,  or  upon  the  taking  43 
effect  of  any  schedules  of  rates  filed  with  the  department  as  provided  44 
in  this  chapter,  at  the  rates  fixed  in  such  contract;  provided,  that  when  45 
any  such  contracts  are  or  become  terminable  by  notice,  the  department  46 
may  direct  by  order  that  such  contracts  shall  be  terminated  by  the  47 
telegraph  or  telephone  corporation  which  is  a  party  thereto,  and  there-  48 
upon  such  contracts  shall  be  terminated  by  such  telegraph  or  telephone  49 
corporation  as  and  when  directed  by  such  order.  50 


Hearing  upon 
changes  in 
schedules  and 
action  thereon. 
1913,  784,  §  21. 
1916,  24. 

224  Mass.  463. 

225  Mass.  575. 
232  Mass.  309. 


Section  20.  Whenever  the  department  receives  notice  of  any  changes 
proposed  to  be  made  in  any  schedule  filed  under  this  chapter,  it  may, 
either  upon  complaint  or  upon  its  own  motion,  and  after  notice,  hold  a 
public  hearing  and  make  in\-estigation  as  to  the  propriety  of  such  pro- 
posed changes.  Pending  any  such  investigation  and  the  decision  thereon, 
the  department  may,  by  order  served  upon  the  common  carrier  affected, 
suspend  the  taking  effect  of  such  changes,  but  not  for  a  longer  period 
than  ten  months  beyond  the  time  when  the  same  would  otherwise  take 
effect.  After  such  hearing  and  investigation,  the  department  may  make, 
in  reference  to  any  new  rate,  joint  rate,  fare,  telephone  rental,  toll,  classi- 
fication, charge,  rule,  regulation  or  form  of  contract  or  agreement  pro- 
posed, such  order  as  would  be  proper  in  a  proceeding  under  section  four- 
teen. At  any  such  hearing  in\oIving  any  proposed  increase  in  any  rate, 
joint  rate,  fare,  telephone  rental,  toll  or  charge,  the  burden  of  proof  to 
show  that  such  increase  is  necessarj'  to  obtain  a  reasonable  compensation 
for  the  service  rendered  shall  be  upon  the  common  carrier.  If,  at  a  hear- 
ing involving  any  proposed  decrease  in  any  rate,  joint  rate,  fare,  telephone 
rental,  toll  or  charge  demanded  by  any  common  carrier,  it  shall  appear 
to  the  department  that  the  said  rate,  joint  rate,  fare,  telephone  rental, 
toll  or  charge  is  insufficient  to  yield  reasonable  compensation  for  the 
service  rendered,  the  department  may  determine  what  will  be  a  just  and 
reasonable  minimum  to  be  charged,  and  make  an  order  that  the  common 
carrier  shall  not  thereafter  demand  or  collect  less  than  the  minimum  so 
prescribed  without  first  obtaining  the  consent  of  the  department,  after 
a  public  hearing. 
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Establishment 
of  through 
routes,  joint 
rates,  etc..  for 
passengers 
and  freight. 
1S45,  191, 
H  1-4. 

1857,  291, 
§§  1-3. 

1858,  10. 
G.  S.  63. 

§§  117-119. 
1869,  408.  §  5. 
1872.  53.  §  12; 
180,  §§  3.  4. 
1874,  372. 
§§  165-167. 
1876,  182. 
P.  S.  112, 
§§216-218. 
R.  L.  Ill, 
§§272-274. 
1906,  463.  II, 
§§  205-207. 
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1913,  784,  §  25. 
1916,  137. 
9  Gush.  369. 
12  Gray,  180, 
393. 


Section  21.     Wherever  there  is  no  satisfactory  through  route  for  the  1 

transportation  of  passengers  or  freight  at  a  reasonable  rate,  the  depart-  2 

ment  may  order,  after  notice  and  a  public  hearing  had  upon  complaint,  3 

any  two  or  more  railroad  or  railway  companies  whose  lines,  owned,  op-  4 

crated,  leased,  or  controlled  by  stock  ownership,  or  otherwise,  form  a  5 

continuous  or  connecting  line  of  transportation,  or  could  be  made  to  do  6 

so  by  the  construction  and  maintenance  of  switch  connection  or  inter-  7 

change  track  at  connecting  points,  or  by  transfer  of  property  or  passengers  8 

at  connecting  points,  to  establish  through  routes  and  joint  rates,  fares  9 

and  charges  for  the  transportation  of  passengers  and  property,  and  for  10 

the  operation  of  the  cars  and  other  equipment  for  such  transportation,  11 

within  the  commonwealth,  as  the  department  may  by  order  designate;  12 

and,  if  the  board  of  aldermen  or  selectmen  act  adversely  upon,  or  fail  to  13 

act  within  sixty  days  from  the  date  of,  the  filing  of  a  petition,  brought  14 

by  a  railway  company  under  section  seventj'  of  chapter  one  hundred  15 

and  sixty-one  for  a  location  of  tracks  in  their  city  or  town  upon  which  Ki 

the  petitioning  company  may  construct  the  switch  connection  or  inter-  17 
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IS  change  track  necessary  to  the  establishment  of  such  througli  routes  or  14  Gray,  253. 

19  transportation,  or  to  the  operation  of  such  cars  or  other  equipment,  h  Alien.  462. 

20  the  petitioner  or  any  interested  party  may,  within  sixty  days  thereafter,  ^39  Mass.  235. 

21  file  such  petitit)n  with  the  dejjartment  wiiich  may,  if  after  notice  and  a 

22  puhhc  iiearing  it  is  of  the  opinion  that  public  convenience  and  necessity 

23  so  require,  grant  locations  upon  whicli  the  grantee  company  may  con- 

24  struct  the  switch  connection  or  interchange  track  necessary  to  the  es- 
2a  tablishment  of  such  through  routes  or  transportation,  or  to  the  operation 

26  of  such  cars  or  otiier  equipment;    and,  if  such  railroad  or  railway  com- 

27  panics  cannot  agree  as  to  the  division  of  rates  or  the  conditions  under 

28  which  such  through  routes  or  transportation  shall  be  established  or  such 

29  cars  or  other  equipment  operated,  the  department  may,  after  due  hear- 
;>()  ing,  determine  and  prescribe  the  proportionate  parts  of  such  through 
.'31  rates  payable  to  each  of  such  companies,  and  the  conditions  under  which 

32  such  through  routes  or  transportation  shall  be  establislied  or  such  cars  or 

33  other  equipment  operated;  provided,  that  a  railroad  or  railway  company 
3-i  shall  liave  control  of  and  responsibihty  for  the  management  and  opera- 
35  tion  of  all  trains  or  cars  while  upon  its  railroad  or  railway  as  fully  as 
3t)  if  it  owned  them;    and  provided,  further,  that  in  case  of  a  petition  for 

37  the  establishment  of  such  through  routes  and  transportation  by  railway 

38  companies,  or  for  locations  for  the  construction  of  the  switch  connection 

39  or  interchange  track  necessary  to  the  establishment  of  such  through 

40  routes  and  transportation  by  railway  companies,  the  department  shall 

41  give  fourteen  days'  notice  of  any  public  hearing  held  by  it  under  the 

42  foregoing  provisions  of  this  section,  to  the  petitioners,  to  the  companies 
4:5  affected  and  to  the  board  of  aldermen  of  the  city  or  the  selectmen  of  the 

44  town  where  the  lines  of  said  companies  connect  or  within  which  a  con- 

45  nection  between  the  lines  of  said  companies  is  proposed  to  be  made.  The 
4li  department  may,  upon  reasonable  terms  and  conditions,  require  and 

47  order  any  railroad  or  railway  company  which  carries  freight  in  carload 

48  lots  to  establish  and  maintain  for  the  purpose  of  receiving  or  delivering 

49  freight  in  carload  lots,  a  switch  connection  with  any  private  side  track 

50  constructed  on  land  adjoining  the  location  of  any  such  railroad  or  rail- 

51  way,  if  the  department  is  of  opinion  that  such  connection  is  reasonable 

52  and  practicable,  can  be  put  in  and  used  with  safety,  and  will  furnish 

53  sufficient  })usiness  to  justify  its  construction  and  maintenance,  and  the 

54  department  may  grant  to  any  railway  company  the  necessary  locations  in 

55  public  ways  and  places  for  any  switch  connection  ordered  by  the  depart- 

56  ment  to  be  constructed  by  such  railway  company. 

1  Section  22.     The  department  may  from  time  to  time  require  rail-  Department 

2  road  and  railway  corporations  to'  install  and  maintain  at  such  places  sisnafr""^*' 

3  upon  the  railroad  or  railway  premises  as  it  shall  designate  such  block  or  lels^'if^^e.^ '' 

4  other  signals  or  devices  as  it  shall  approve  for  the  purpose  of  safeguard-  '^p^  ^ess. 

5  ing  public  travel. 


1  Section  23.     If  the  department  is  of  opinion  that  repairs  are  nee-  Repairs, 

2  essary  upon  any  railroad  or  railway,  or  that  an  addition  to  its  rolling  ml.'  408,  §  3. 

3  stock,  or  an  addition  to  or  change  or  relocation  of  its  stations  or  station  ^p^i'ui'iie 

4  houses  or  waiting  rooms,  or  a  change  in  its  rates  of  fares  for  transporting  ^„^  \li'  |  ^^■ 

5  freight  or  passengers,  or  in  the  mode  of  operating  the  railroad  or  railway  ooe!  403!  i, 

6  and  conducting  its  business,  is  reasonable  and  expedient  to  promote  the  im  343. 

7  security,  convenience  and  accommodation  of  the  public,  it  shall  in  writ- 
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ing  inform  the  corporation  or  company  of  the  improvement  and  changes    8 
which  it  recommends.  9 

"iminSioM         Section  24.     Upon   written   complaint,   relati\-e   to   the   service   or  1 

comniM  ra"      chargcs  for  service  in,  to  or  from  any  city  or  towai  as  rendered  or  made  2 

"ilTnt  of"^"™'     ^y  ^^^  company  engaged  therein  in  the  transmission  of  intelhgence  by  3 

mayor,  etc         elcctricity,  by  the  mayor  or  selectmen,  or  by  twenty  customers  of  the  4 

1874!  372!  §  10.  company,  the  department  shall  grant  a  public  hearing,  first  giving  to  the  5 

R.  L.Vn,Vi6.  complainants  and  the  company  reasonable  wTitten  notice  of  the  time  6 

1906;  '433'.  1 1;    ^^*^  place  thereof.     On  wTitten  complaint  of  the  mayor,  selectmen  or  7 

463, 1,  §§  10,     twenty  legal  voters  of  a  city  or  town  within  which  any  railroad  or  rail-  8 

way  is  located,  alleging  grounds  of  complaint,  the  department  shall  9 

examine  the  condition  and  operation  of  such  railroad  or  railway,  first  10 

giving  to  the  complainants  and  the  corporation  or  company  reasonable  11 

written  notice  of  the  time  and  place  thereof.  12 

Notioe'to''"°^''      Section  25.     The  department  shall  give  seasonable  notice  by  mail  1 

^nwafcourt.     ^o  any  mcmbcr  of  the  general  court  of  any  hearing  before  the  depart-  2 

1919, 149.         ment  concerning  common  carriers  upon  a  matter  affecting  the  interests  3 

of  the  district  represented  by  him.  4 


Valuation  of 
properties. 


Section  26.     The  department  may  investigate  and  determine  the  1 

i9i'3,  784,  §  14.  fair  value  for  any  purpose  of  all  the  property  of  any  common  carrier  2 

rendering  a  public  service  subject  to  the  supervision  of  the  department,  3 

actually  used  or  useful  for  the  convenience  of  the  public,  whenever  it  4 

deems  the  ascertainment  of  such  value  necessary  to  carry  into  effect  any  5 

provision  of  this  chapter,  and  may  at  any  time  make  a  revaluation  6 

of  such  property.     In  making  any  valuation  under  this  section,  the  7 

department  shall  have  access  to  and  may  use  any  books,  documents  or  8 

records  in  the  possession  of  any  department  or  board  of  the  common-  9 

wealth  or  any  political  subdivision  thereof.  10 

J.^^estigat'So'l"''       Section  27.     The  department  may,  either  through  its  members  or  1 

1874: 372;  i  17.  responsible  agents,  engineers,  inspectors  or  examiners  duly  authorized  2 

f894  535  ^  ^°    '^•^'  ^*'  ^"t^r  upon  any  premises  occupied  by  any  common  carrier  for  any  3 

II 3.' 4.   '         purpose  consistent  with  this  chapter.     It  may  inspect  the  property,  4 

R.  l'.  Ill',     ■    equipment,  buildings,  plants,  factories,  power  houses,  ducts,  conduits  5 

1902,402.         and  offices  of  any  common  carrier.     It  may,  in  connection  with  such  (> 

§§"2^,' 58,^68.'      inspection,  have  performed  for  it  such  service  of  the  kind  rendered  by  7 

i9io'  4oi'  ^  ^'    *-'^^  common  carrier  as  it  may  reasonably  require,  including  passage  8 

1913, 784,  §  13.  upon  any  locomotive,  car  or  steamship  while  in  service,  and  upon  rea-  9 

sonable  notice,  the  use  of  an  inspection  locomotive  or  car  whenever  10 

that  is  necessary,  in  the  opinion  of  the  department,  for  a  physical  inspec-  11 

tion  of  all  or  any  of  the  lines  and  stations  of  any  railroad  or  railway  12 

under  its  supervision.  13 

fcddmtl             Section  28.    Every  railroad  corporation  and  railway  company  shall  1 

G^i'.  63^'§\ob.  pve  immediate  notice  of  an  accident  on  its  railroad  or  railway,  resulting  2 

1873'  gs^'s^''^  '"  ^  '°^^  °^  '^^^'  *°  *'^^  medical  examiner  of  the  county  who  resides  near-  3 

1874!  372,  "'     est  to  the  place  of  accident,  and  shall  also,  within  twenty-four  hours,  4 

1878,  7.            give  notice  to  the  department  of  any  such  accident  or  of  any  accident  5 

r.'l.  iiT,  §263!  of  the  description  of  accidents  of  which  it  may  require  notice  to  be  6 

1906;  463;  I,      given.    For  each  omission  to  give  such  notice,  the  corporation  or  com-  7 

§§  62, 68.         pany  shall  forfeit  not  more  than  one  hundred  dollars.  8 
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1  Section  29.     An  inspector  shall,  under  the  direction  of  the  depart-  investigation 

2  ment,  investigate  as  pn)niptly  as  may  be  any  accident  upon  a  railroad  isBO^m  §  u. 

3  or  railway,  or  resulting  from  the  operation  thereof,  which  causes  the  Isrt  372,S'ii. 

4  death  or  imperils  the  life  of  any  person,  and  shall  report  thereon  to  fso^'saWs 

5  the  department,  which  shall  investigate  the  cause  of  any  such  accident  ^^J-  \\f  5  ^■ 

6  resulting  in  loss  of  life,  and  may  investigate  any  other  accident.     The  §§  7'  -.r*-, 

7  inspector  shall  attend  the  inquest  held  in  case  of  any  such  death  by  l§ii,  oT.'es. 

8  accident  and  mai,'  cause  any  person  who  has  knowledge  of  the  facts  or 

9  circumstances  connected  with  such  death  to  be  summoned  as  a  witness 
10  to  testify  at  the  inquest. 

1  Section  30.     An   employee   may   make   written   complaint   to   the  Complaint 

2  department  of  a  defect  in  the  ways,  works,  machinery  or  appliances  isn4,'535.  5  6. 

3  of  a  railroad  or  railway,  and  the  name  of  the  complainant  shall  not  be  r."*!'.  111',  |  is. 

4  divulged. 

1906,463,  I,  §§  12,  68. 

1  Section  31.     The  department  may,   from  time  to  time,  prescribe  Forms  ot 

2  forms  of  accounts,  records  and  memoranda  for  the  common  carriers  ret™rTs.^4tc. 

3  under  its  supervision,  or  for  such  classes  of  common  carriers  as  it  shall  g'I^.' 6~3*,°§  us. 

4  establish.    The  forms  shall  conform  as  nearly  as  may  be  to  those  estab-  \ljg  f^f  ^  *'^- 

5  lished  by  the  interstate  commerce  commission.     The  accounts  of  such  ^^^^  *    ' 

6  common  carriers  shall  be  kept  in  accordance  with  the  forms  prescribed.  1874!  372!  §  is! 

7  It  shall  have  access  to  the  list  of  stockholders  of  any  railroad  corpora-  is5.'§§5,'6. 

8  tion  or  railway  company  and  may  cause  the  said  Hst  or  any  part  thereof  §§23.^24!  26; 

9  to  be  copied  for  its  information  or  for  tiie  information  of  said  stock-  islg.^sls.  §  2. 

10  holders.    Any  railroad  corporation  or  railway  company  which  refuses  to  f^  ,^3  \J}'2q- 

11  submit  its  books  to  the  examination  of  the  department  or  unreasonablv  J'?i^,%  ,  ,, 

I  -*  1  1  •  •  1  11  .11111  *      190b.  433.  8  11; 

12  neglects  to  keep  its  accounts  in  the  method  prescribed  by  the  depart-  463.  i.  §§  17.  is, 

13  ment  shall  forfeit  not  more  than  five  thousand  dollars.  §152.' 

1913,  784.  §  12.  1917,  122.  §§  3,  4. 

1  Section  32.    The  department  shall  prescribe  the  forms  for  the  annual  ^n'j"™;  f°™ 

2  returns  to  be  made  to  it  by  the  several  kinds  of  common  carriers,  may  fi''°8 

3  from  time  to  time  make  changes  and  additions  in  such  form,  and  shall  g  s.' 63. '§  u.5. 

,        .  .  1  .  •  4.-  r  1,  II-.,.-  -        1864.  229,  §  42. 

4  give  to  such  carriers  one  year  s  notice  ot  any  changes  or  additions  requir-  is7o.  307, 

5  ing  an  alteration  in  the  method  or  form  of  keeping  their  accounts.    The  is7i'.  ssi,  §  st. 

6  annual  returns  required  by  law  to  be  made  to  the  department  shall  be  }|76;  Hf,  ^  '^" 

7  returns  for  the  year  ending  on  December  thirty-first,  and  shall  be  trans-  fif  §59^^®' 

8  mitted  thereto,  upon  blank  forms  to  be  furnished  by  the  department,  on  {8S9,  328,  §  2 

9  or  before  March  thirty-first  following,  or  such  subsequent  date  as  in  any  112,  §94.' 

10  case,  for  good  cause  shown,  the  department  may  fix.    If  a  return  is  de-  520.' 11.  §2.53, 

II  fective  or  appears  erroneous,  the  department  shall  forthwith  order  the  iss.  ^^^^^' 

12  common  carrier  to  amend  it  within  fifteen  days.    The  original  of  each  ja^o;  fsg;  | }; 

13  return  or  amended  return,  subscribed  and  sworn  to  as  required  by  law,  55Y'4^|' 

14  shall  be  preserved  in  the  office  of  the  department. 

1  Section  33.     Every  person  doing  an  express  business  upon  either  a  Returns  of 

2  railroad  or  railway  in  the  commonwealth  shall  annually  transmit  to  the  arrapress'"* 

3  department  a  return  on  oath  of  his  doings  setting  forth  copies  of  all  FjoslMg, 

4  contracts  made  during  the  year  with  other  persons  doing  a  transporta-  fjjy'  %2, 5 1. 

5  tion  or  express  business  upon  any  railroad  or  railway  in  the  common-  -"^  ^i="^-  ^'^■^■ 

6  wealth,  and  shall  give  complete  information  in  reply  to  the  questions 

7  presented  in  the  form  for  such  return  which  sliall  be  prescribed  by  the 


2000  COMMON   CARRIERS.  [ChaP.    159. 

department.    A  person  neglecting  to  make  such  return  or,  if  defective  8 

or  erroneous,  to  amend  it  within  fifteen  days  after  a  request  so  to  do  9 

shall  forfeit  twenty-five  dollars  for  each  day  during  which  such  neglect  10 

continues.  11 

of^bSokfetc.         Section  34.    The  department,  through  its  commissioners  or  by  em-  1 

1874;  372!  1 12.  p'oyccs  duly  authorized,  may  examine  all  books,  contracts,  records,  2 

p*^s '  ul'  ^  ^'    documents,  papers  and  memoranda  of  any  common  carrier,  and  by  3 

§§  19, 2i:         subpoena  duces  tecum  compel  the  production  thereof,  or  of  duly  verified  4 

§i  19, 21.'         copies  of  the  same  or  any  of  them,  and  compel  the  attendance  of  such  5 

iesl^ifjlis,^"'  witnesses  as  the  department  may  require  to  give  evidence  at  any  such  6 

15, 68.             examination.  7 

1913,  784,  §  11. 

TODditiin'oT  °^      Section  35.     Upon  the  written  application  of  a  director,  or  of  any  1 

company^on      persou  owTuug  onc  fiftieth  part  of  the  paid-in  capital  stock  of  a  cor-  2 

director,  etc.      poration  or  Company  operating  a  railroad  or  railway,  or  who  owns  the  3 

p.  s.'ii2,'§22!    bonds  or  other  evidences  of  indebtedness  of  such  corporation  or  company  4 

fgfk.  Ill',  t^^'  equal  in  amount  to  one  fiftieth  part  of  its  paid-in  capital  stock,  the  5 

§§  16, 68.         department  shall  examine  the  books  and  the  financial  condition  of  said  6 

corporation  or  company,  and  shall  cause  the  result  of  such  examination  7 

to  be  published  in  one  or  more  daily  newspapers  in  Boston,  and  in  some  8 

newspaper  published  in  the  county  where  such  applicant  resides.  9 

Kisisi'Th.      Section  36.     The  department  may  provide  for  an  annual  audit  by  1 

employees  duly  authorized  by  it  of  all  accounts  of  any  common  carrier  2 

or  class  of  common  carriers.  3 

OTdeJ^of            Section  37.    Every  order  of  the  department  shall  be  served  upon  1 

191^784"^  26  ^'^'^^y  person  or  corporation  to  be  afi'ected  thereby,  either  by  personal  2 

delivery  of  a  certified  copy  thereof,  or  by  mailing  a  certified  copy  thereof,  3 

in  a  sealed  package,  postage  prepaid,  to  the  person  to  be  afl^ected  thereby  4 

or,  in  the  case  of  a  corporation,  to  any  officer  or  agent  thereof  upon  5 

whom  a  summons  may  be  served  under  the  laws  of  the  commonwealth.  6 

Every  person  and  corporation  shall  notify  the  department  forthwith,  in  7 

writing,  of  the  receipt  of  the  certified  copy  of  every  order  so  served,  and  8 

in  the  case  of  a  corporation  such  notification  shall  be  signed  and  acknowl-  9 

edged  by  a  person  or  officer  duly  authorized  by  the  corporation  to  admit  10 

such  service.     Within  a  time  specified  in  the  order,  every  person  and  cor-  1 1 

poration  upon  whom  it  is  served  shall,  if  so  required  in  the  order,  notify  12 

the  department  in  like  manner  whether  the  terms  of  the  prder  are  accepted  13 

and  will  be  obeyed.     Every  such  order  shall  take  effect  at  a  time  therein  14 

specified  and  shall  continue  in  force  either  for  a  period  designated  therein  15 

or  until  changed  or  abrogated  by  the  department.  16 

ffquesfoT            Section  .38.     No  request  or  advice  of  the  department  shall  in  any  1 

de^irtment       manner  impair  the  legal  duties  and  obligations  of  a  railroad  corporation  2 

1S69, 408, 1  12.  or  railway  company  or  its  legal  liability  for  the  consequences  of  its  acts  3 

p.  s.'ii2,'§2o;'  or  of  the  neglect  or  mismanagement  of  any  of  its  agents  or  servants.  4 

R.  L.  Ill,  §20.  1906,  463,  I,  §§  14,  68.  192  Mass.  308. 

ona'w7hJough       Section  39.     If  in  the  judgment  of  the  department  any  common  1 

gems'ra!^           Carrier  violates  or  neglects  in  any  respect  to  comply  with  the  provisions  2 

1869, 408,  §  3.    of  any  law,  and  after  written  notice  by  the  department  continues  such  3 
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4  violation  or  neglect,  or  neglects  to  make  returns  as  required  hy  law,  or  isro.  307, 55; 

5  to  amend   tlie  same  when  lawfully  rec|uired  so  to  do,  the  department  1874. 372.  §  s. 

6  shall  forthwith  present  the  facts  to  the  attorney  general  for  action.        n|§  el.^'^" 

R.  L   111,  5  H;  1900.  ISS.  5  G;  463,  I,  197  Mass.  194. 

112,  §  ilU.  5§  S,  08,  III,  I  156. 

1  Section  40.     Whenever  the  department  is  of  opinion  that  a  common  Enforcement 

2  carrier  subject  to  its  supervision  is  failing  or  omitting  or  about  to  fail  or  court  "^  ^ 

3  omit  to  do  anything  re(iuired  of  it  by  law  or  by  order  of  the  department,  \l\l\  l%\  |  f|; 

4  or  is  doing  anything  or  about  to  do  anything  or  permitting  anything  or  227  mL's;  lo?; 

5  about  to  permit  anything  to  be  done,  contrary  to  or  in  violation  of  the  232  Mass.  369, 

6  law  or  of  any  order  of  the  department,  it  shall  direct  its  counsel  to  begin,  2S3  Mass.  i78. 

7  subject  to  the  supervision  of  the  attorney  general,  an  action  or  proceeding 

8  in  the  supreme  judicial  court  in  the  name  of  the  department  for  the 

9  purpose  of  having  such  violations  or  threatened  violations  stopped  and 
10  prevented  either  by  mandamus  or  injunction. 

1  Section  41.     The  department  may  be  represented   at  any  public  Representation 

2  hearing  before  any  legislative  committee  or  public  board  in  the  com-  at  hearinS^" 

3  monwealth,  or  of  any  other  state  or  of  the  United  States,  with  respect  ^®'^'  ''^*' '  ^"^ 

4  to  any  proposed  legislation  or  action  by  public  authorities  within  or 

5  without  the  commonwealth  afi'ecting  any  public  service  within  the  com- 

6  monwealth  subject  to  its  supervision,  whenever  it  deems  such  represen- 

7  tation  desirable  in  the  interests  of  the  commonwealth.     It  may  apply 

8  by  petition  to  the  interstate  commerce  commission  for  relief,  and  may 

9  present  evidence  and  arguments  to  the  said  commission,  in  any  case  in 

10  which  it  is  of  opinion  that  a  common  carrier  subject  to  its  supervision  is 

11  viplating  any  provision  of  the  interstate  commerce  law  or  any  valid  order 

12  or  regulation  made  under  authority  thereof.  The  department  may  also 
1.3  confer  with  or  appear  before  boards  of  other  states  having  powers  over 
14  any  common  carrier  when  in  its  judgment  the  interests  of  the  common- 
1,5  wealth  will  be  promoted  thereby. 

1      Section  42.     [Repealed,  1922,  259,  §  2.] 

1  Section  43.     The  department  shall  make  an  annual  report  including  Annual  report. 

2  such   statements,   facts  and   explanations  as  will   describe   the   actual  §§3,'ii. ' 

3  working  of  the  system  of  carriers  under  its  supervision  in  its  bearing  {I™;  1%]  ^  ^' 

4  upon   the   business  and   prosperity   of  the   commonwealth,   with   such  |,^  |;  J^2,'^' 

5  tables  and  abstracts  of  all  the  returns  required  and  such  suggestions  ^  ]^i^{  ^^\i 

6  as  to  its  ereneral  policv  or  anv  part  thereof,  or  the  condition,  affairs  or  i906v*33'.5*; 

„,„,..:  ,   ■      .  .    .  .     .         463,  I,  8S  o, 

/  conduct  of  the  activities  under  its  supervision  as  may  seem  appropriate,  68. 

8  together  with  a  report  of  any  proceeding  had  under  authority  of  section 

9  twenty-three  and  the  result  thereof. 

1  Section  44.     Any  employee  or  agent  of  the  department  who  divulges  Penalty  for 

2  any  fact  or  information  coming  to  his  knowledge  during  the  course  of  any  dTvuTgmgTn- 

3  examination  or  audit  under  this  chapter,  except  in  so  far  as  he  may  be  obTaTnedV 

4  directed  by  the  department,  or  by  a  court  or  judge,  or  be  authorized  by  orTudi^'"" 

5  law,  shall  be  punished  by  a  fine  of  not  more  than  one  thousand  dollars,  i^i^,  -84,  §  11. 
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common  carriers  of  passengers  by  motor  vehicle. 
Section  4.5.     [Repealed,  19.31,  408,  §  2.] 


Price  at  which 
railroad,  etc., 
corporations 
shall  offer  new 
stock  to  their 
stockholders, 

1870,  179. 

1871.  392,  §  1. 
1873,  39,  §  1; 
305. 

1878,84,  §  1. 
1879,  90,  §  1. 
P.  S.  106,  §  39; 

112,  §  58; 

113,  §  16. 
1893.315,  §  1. 
1894,  472,  §  1. 
R.  L.  109,  §  30. 
1906,  463.  II, 
§§  69,  258, 
III.  §U11,158. 

1908,  636,  §  1. 

1909,  369. 
1915,  298,  §  1. 

1919.  333, 
§§  23,  24. 

1920,  2. 

216  Mass.  432. 
3  Op.  A.  G.  329. 


Stock  may  be 
sold  at  auction 
in  certain 
cases. 
1870,  179. 
1871,392,  §  2. 
1873,39,  §  1; 
305;  333. 
1874,  372,  §  46. 

1878,  84,  §  2. 

1879,  90. 

P.  S.  106,  §40; 
112,  §59;  113. 
§  16. 

1893,  315,  §  2. 

1894,  472. 
§§  1.2. 

R.  L.  109,  §  31. 
1906,  463,  II, 
§§  70,  2.';8, 
III,  §  112. 
1908,  636,  §  2. 


Section  4G.     [Repe.'lled,  1931,  408,  §  2.] 

Section  47.     [Repealed,  1931,  408,  §  2.] 

Section  48.     [Repealed,  1931,  408,  §  2.] 

Section  48A.     [Inserted,  1925,280,  §  2;  repealed,  1931,  408,  §  2.]  1 

Section  48B.    [Inserted,  1925,  280,  §  2;  repealed,  1931,  408,  §  2.]  1 

Section  49.     [Repealed,  1931,  408,  §  2.]  1 

Section  49A.    [Inserted,  1928,  115;  repealed,  1931,  408,  §  2.]  1 

issue  of  .stock  or  bonds  of  railroads  and  street  railways. 

Section  50.     Any  corporation  which  owns  or  operates  a  railroad,  1 

railway,  electric  railroad  or  elevated  railway  shall,  upon  any  increase  of  2 

its  capital  stock,  except  as  provided  in  the  following  section,  offer  the  new  3 

shares  proportionately  to  its  stockholders  at  such  price,  not  less  than  the  4 

par  value  thereof,  as  may  be  determined  by  its  stockliolders.    The  direc-  5 

tors  upon  the  approval  of  such  increase,  as  provided  in  section  forty-  6 

eight  of  chapter  one  hundred  and  sixty  and  section  twenty-eight  of  chap-  7 

ter  one  hundred  and  sixty-one,  shall  give  written  notice  of  the  increase  8 

to  each  stockholder  of  record  upon  the  books  of  the  company  at  a  date  9 

designated  by  \ote  of  the  directors  passed  after  the  approval  by  the  10 

department  of  such  issue,  stating  the  amount  of  the  increase,  the  number  11 

of  shares  to  which,  according  to  the  proportionate  number  of  his  shares  12 

at  said  date  designated  by  the  vote  of  the  directors,  he  is  entitled,  the  13 

price  at  which  he  is  entitled  to  take  them,  and  fixing  a  time  not  less  than  14 

fifteen  days  after  said  date  designated  by  vote  of  the  directors  within  15 

which  he  may  subscribe  for  such  additional  stock.     Each  stockliolder  16 

may,  within  the  time  limited,  subscribe  for  his  portion  of  such  stock,  to  be  17 

paid  for  in  cash  before  the  issue  of  a  certificate  therefor.    No  fractions  of  18 

shares  shall  be  issued,  but  stockholders  may  combine  them  by  purchase  19 

or  sale  of  rights  to  subscribe.  20 

Section  51.    If  such  increase  does  not  exceed  four  per  cent  of  the  1 

existing  capital  stock  of  the  company,  the  directors,  without  first  offer-  2 

ing  the  same  to  the  stockholders,  may  sell  the  shares  by  auction  to  the  3 

highest  bidder,  at  not  less  than  the  par  value  thereof,  to  be  actually  paid  4 

in  cash.    They  may  also  so  sell  at  public  auction  any  shares,  which,  after  5 

the  expiration  of  the  time  limited  in  the  notice  required  by  the  preceding  6 

section,  remain  unsubscribed  for  by  the  stockholders  entitled  to  take  7 

them.    Such  shares  shall  be  offered  for  sale  in  Boston,  or  in  such  other  8 

town  as  may  be  prescribed  by  the  department;   and  notice  of  the  time  9 

and  place  of  such  sale  shall  be  published  at  least  five  times  during  the  ten  10 

days  immediately  preceding  the  sale  in  each  of  at  least  three  of  such  11 

daily  newspapers  as  may  be  prescribed  by  the  department.  12 


1919,  .333, 

1920,  2. 


113  Mass.  79. 
216  Mass.  432. 
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1  Section  52.     The  determination  by  the  dejxxrtment,  under  the  pro-  Determination 

2  visions  of  section  forty-eight  of  chapter  one  hundred  and  sixty  and  section  as  to  umount 

3  twenty-eiijht  of  chapter  one  hundred  and  sixty-one,  as  to  the  amount  of  i908?036, 5  3. 

4  stock  whicii  is  reasonably  necessary  for  the  purpose  for  which  such  stock  ^'^  ^^^-  *'^''- 

5  has  been  authorized  shall,  in  the  case  of  the  corporations  described  in 

6  section  fifty,   be  leased   upon  the  jjrice  at  which  such   stock  is  to  be 

7  issued  as  fixed  by  the  stocidiolders ;    but  the  department  shall  refuse  to 

8  approve  any  particular  issue  of  stock  if,  in  its  opinion,  the  price  fixed  by 

9  the  stockliolders  is  so  low  as  to  be  inconsistent  with  the  public  interest. 

1  Section  5.3.     In  comijuting  the  amount  of  capital  stock  of  a  railroad  amount' of* 

2  corporation,  electric  railroad,  railway  or  elevated  railwav  company  in  capit:ii  stock 

^  *'  .  '  *         *  as  basis  lor 

8  order  to  determuie  the  maxnnum  amount  of   bonds,  coupon  notes  or  issue  of  bonds. 

4  other  evidences  of  indebtedness,  payable  at  periods  of  more  than  twelve 

5  months  after  the  date  thereof,  under  sections  forty-seven,  forty-eight 

6  and  sixty-four  of  chapter  one  huiulred  and  sixty  or  section  twenty-nine 

7  of  chapter  one  hundred  and  sixty-one,  and  under  any  similar  provisions 

8  of  any  special  acts  limiting  the  amount  of  such  securities,  which  a  rail- 

9  road  corporation,  electric  railroad,  railway  or  elevated  railway  company 

10  may  issue,  there  shall  be  added  to  the  par  value  of  the  capital  stock  all 

11  cash  premiums  paid  into  the  corporation  on  all  shares  issued  by  such 

12  corporation  or  company  subsequent  to  July  ninth,  eighteen  hundred  and 
1.3  ninety-four,  under  chapter  four  hundred  and  sixty-two  of  the  acts  of 
14  eighteen  hundred  and  ninety-four  or  any  similar  provisions  of  law. 

transfer    of    FR.«rCHISE    OR    PROPERTY    OF    RAILROADS    AND    STREET 

RAILWAYS. 

1  Section  54.     A  lease  or  purchase  and  sale  of  the  franchise  and  property  Transfers  to 

2  of  a  railroad  corporation,  or  railway  company,  and  a  consolidation  of  i894'?'5o!i!^  i. 

3  two  or  more  railroad  corporations,  or  railway  companies,  or  a  contract  foTs."'' 

4  that  either  corporation  or  company  shall  perform  all  the  transportation  ||°|^  ■*g|'  '■ 

5  upon  and  over  the  road  of  the  other,  whether  authorized  by  general  laws  Jj^/'fP' 

6  or  a  special  act,  shall  not  be  valid  or  binding  until  the  terms  thereof  202  Mass.  277. 

7  shall,  after  public  notice  and  a  hearing,  have  been  approved  by  the  6p.  a.  g. 

8  department,  and  a  certificate  signed  by  it,  setting  forth  the  vote  of 

9  approval,  shall  have  been  filed  in  the  office  of  the  state  secretary.    The 

10  department  shall  announce  its  decision  within  thirty  days  after  the  final 

11  hearing  upon  the  application  of  any  railroad  corporation  or  railway 

12  company  for  permission  to  lease  or  sell  to,  consolidate  with  or  purchase 

13  the  franchise  and  other  property  of,  any  other  railroad  corporation  or 

14  railway  company,  or  to  contract  with  any  other  railroad  corporation 

15  or  railway  company  that  either  corporation  or  company  shall  perform 

16  all  the  transportation  upon  and  over  the  road  of  the  other. 

17  This  section  may  be  enforced  as  provided  in  section  two  hundred 

18  and  fifty-two  of  chapter  one  hundred  and  sixty. 

1  Section  55.     A  contract  for  the  sale  of  railroad  or  railway  rolling  Conditional 

2  stock  may  stipulate  that  the  title  to  the  property  sold  or  contracted  stock.  '^"  '"^ 

3  to  be  sold  shall  not  vest  in  the  purchaser  until  the  purchase  price  is  §§^i*.'4.^''' 

4  fully  paid,  or  that  the  vendor  shall  have  and  retain  a  lien  thereon  for  fgoB  lea' i  ^^' 

5  the  unpaid  purchase  money  although  possession  thereof  may  be  deliv-  fl^^'^j^^g  500 

6  ered  immediately  or  at  any  subsequent  time,  and  a  contract  for  the 

7  leasing  or  hiring  of  such  property  may  stipulate  for  a  conditional  sale 


1925,  195. 


2004  COMMON   CARRIERS.  [ClL\P.    159. 

thereof  at  the  termination  of  such  contract,  and  that  the  rentals  or  8 
amounts  to  be  received  thereunder,  may,  as  paid,  be  applied  and  treated  9 
as  purchase  money,  and  that  the  title  to  the  property  shall  not  vest  in  10 
the  lessee  or  bailee  until  the  purchase  price  is  paid  in  full  and  until  the  11 
terms  of  the  contract  are  performed,  notwithstanding  delivery  to  and  12 
possession  by  such  lessee  or  bailee.  No  such  contract  shall  be  valid,  as  13 
against  any  subsequent  attaching  creditor  or  any  subsequent  bona  fide  14 
purchaser  for  value  and  without  notice,  unless  it  is  in  writing  executed  by  15 
the  parties  and  acknowledged  by  the  vendee,  lessee  or  bailee  in  the  same  16 
manner  as  deeds  are  acknowledged,  and  recorded  in  the  office  of  the  17 
state  secretary;  nor  unless  each  locomotive,  engine  or  car  so  sold,  leased  18 
or  hired,  or  contracted  to  be  sold,  leased  or  hired  as  aforesaid,  shall  have  19 
the  name  of  the  vendor,  lessor  or  bailor  plainly  marked  on  each  side  20 
thereof,  followed  by  the  word  "owner",  "lessor",  or  "bailor",  as  the  21 
case  may  be.  Chapter  two  hundred  and  fifty-five  shall  not  apply  to  22 
such  contract.  23 

Recording.            SECTION  56.     A  Contract  authorized  by  the  preceding  section  shall  1 

R^L  111'  1 76  ^^  recorded  by  the  state  secretary  in  a  book  kept  therefor;   and  upon  2 

il°66  *68 '  *'      pa.yment  in  full  of  the  pm-chase  money  and  the  performance  of  the  terms  3 

II,  §  258.'         and  conditions  stipulated  in  such  contract,  a  written  declaration  thereof  4 

may  be  made  by  the  vendor,  lessor  or  bailor,  or  his  assignee  on  the  5 

margin  of  the  record  of  the  contract,  attested,  or  it  may  be  made  by  a  6 

separate  instrument,  acknowledged  by  the  vendor,  lessor  or  bailor,  or  7 

his  assignee,  and  recorded  as  aforesaid.    The  minimum  fee  for  recording  8 

such  a  contract  or  declaration  shall  be  five  dollars,  and  if  it  contains  9 

more  than  twelve  pages  there  shall  be  an  additional  fee  of  forty  cents  10 

for  each  page  in  excess  of  twelve.     The  fee  for  noting  such  declaration  11 

on  the  margin  of  the  record  shall  be  one  dollar.  12 

CROSSINGS   AT   GRADE    BETWEEN   RAILROADS   AND   STREET   RAILWAYS. 

r^gulate™''"^'  SECTION  57.  A  railway  shall  not  be  constructed  across  the  tracks  of  1 
livi'  38i'  I  ie  ^  railroad  nor  shall  a  railroad  be  constructed  across  the  tracks  of  a  rail-  2 
^,;,?,  ",^.;  C^°-   way  at  the  same  level  therewith  without  the  consent  of  the  department.     3 

1895,  426,  3  1.  „    ,  . 

R.  L.  112,  §  63.  1906,  463.  I,  §§  21,  68.  IS"  Mass.  445. 

departmlnt  of       SECTION  58.     In  any  case  in  which  the  consent  or  approval  of  the  de-  1 

i8m'2^s  partment  required  by  law  for  any  crossing  at  grade  is  given,  it  may,  2 

R.  h.  Ill,  §  27.  after  notice  to  the  parties  interested  and  a  hearing,  impose  conditions,  3 

I,  |§'22, 68.       limitations,  restrictions  and  regulations  relative  to  such  crossing,  its  4 

construction  and  use,  and  may  change  and  modify  them.  5 

ALTERATION   OF   CROSSINGS. 

Alteration  of         SECTION  59.     If  a  pubHc  Way  and  a  railroad  cross  each  other,  and  the  1 

1842, 22.'  board  of  aldermen  of  the  city  or  the  selectmen  of  the  town  where  the  2 

§§53,54.  crossing  is  situated,  or  the  division  of  highways  of  the  department  of  3 

§§  1%.''^'  public  works,  if  the  crossing  and  its  approaches  are  in  direct  continuation  4 

§r^,'3°^'  of  a  state  highway,  or  the  directors  of  the  railroad  corporation,  or  the  5 

p^  8  11*2  §129  flirectors  of  a  railway  company  having  tracks  on  said  way,  deem  it  6 

1885.  iM.  §  -■  necessary  for  the  security  or  convenience  of  the  public  that  an  alteration  7 

§  134.     '  not  involving  the  abolition  of  a  crossing  at  grade  should  be  made  in  the  8 

iQoe!  463^  i,  '  crossing,  the  approaches  thereto,  the  location  of  the  railroad  or  way,  or  9 

§§  23,  68. 
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10  in  a  bridge  at  the  crossing,  they  shall  apply  to  the  county  commissioners,  isos,  542.  §  1, 

11  or,  if  the  crossing  is  situated,  in  whole  or  in  part,  in  Boston,  to  the  de-  192.3!  asi,  §  i. 

12  partment,  who  shall,  after  public  notice,  hear  all  parties  interested,  and,  iJeMass.'?""' 
1.3  if  they  decide  that  such  alteration  is  necessary,  shall  prescribe  the  manner  f*\  j^ass  208 

14  and  limits  within  which  it  shall  be  made,  and  shall  forthwith  certifv  their  J??  *;■"''  ~\^- 

...  .  .  •  1      1  rni    •  1*    '  ^"'■*  ^**ss.  410. 

15  decision  to  the  parties  and  to  said  department,  ihis  proceeding  may  im  Mass.  551. 
IB  include  any  case  where  there  is  need  of  the  relniilding  of  a  highway  ip  Muss!  12  ' 
17  bridge  or  any  structural  change  or  renewal  in  order  to  strengthen  or  17.5  mSs!  436! 
IS  improve  it.     If  any  railway  company  is  authorized  to  lay  and  use  tracks  HI  m^^;  ll\\ 

19  upon  the  said  way,  the  said  company  shall  bear  such  part  of  the  expense  IoomSIm' 

20  of  building,  rebuilding,  changing,  renewing,  repairing  or  improving  a  ;|jt  jjj|*3.  m. 

21  bridge  forming  a  part  of  said  way,  or  of  altering  or  improving  the  ap-  ^sn  Mass.  127. 

22  proaches  thereto,  as  the  commission  provided  for  in  sections  sixty-one  240  Mass!  286! 

00  J      •    J.      i  J  •      J.  '  266  Mass.  35S. 

23  and  sixty-two  deem  just. 

1  Section  60.     If  it  is  decided  that  the  location  of  the  railroad  or  of  J;4"4and: '"' 

2  the  way  shall  be  changed,  land  or  other  property  may  be  taken  therefor  damages 

3  by  eminent  domain  on  behalf  of  the  railroad  corporation  or  the  town,  as  i874.''30-i.  §  2; 

4  the  case  may  be,  under  chapter  seventy-nine,  and  damages  may  be  re-  p' s.  uJ.  §  1.30 

5  covered  therefor  under  said  chapter. 

1883,  194.  §§  2.  3.  19015,  463,  I,  §§  24,  GS.  184  Mass.  491. 

R.  L.  Ill,  §  135.  171  .Mass.  135.  266  Mass.  358. 

1  Section  61.    A  commission  of  three  disinterested  persons,  appointed  ^"^eV^a"^^ 

2  as  provided  in  the  following  section,  shall  determine  which  partv  shall  commission. 

3  carry  such  decision  into  efl'ect  and  which  party  shall  pay  the  charges  and  1874!  372!  §  98 

4  expenses  of  making  such  alteration  and  the  future  charges  for  keeping  such  p.  s'*'i\2!'§V3i. 

5  bridge  or  crossing  and  the  approaches  thereto  in  repair,  as  well  as  the  J^y;  295!  ^  ■*' 

6  costs  of  the  application  to  the  county  commissioners,  or  the  department,  g'j^g  '"• 

7  and  of  the  hearing  before  said  commission;    and  it  mav  apportion  all  !-i!!r  53.3, 1 2. 

8  such  charges,  expenses  and  costs  between  the  railroad  corporation,  the  §§25,68.' 

9  railway  company  having  tracks  on  said  way,  and  the  counties,  cities  or  1923!  351!  §  2! 

10  towns  where  said  crossing  is  situated  and  other  cities  and  towns  which  19s  Mass!  111! 

1 1  may  be  specially  benefited ;   and  if  the  crossing  and  its  approaches  are  232  Mass!  171 ! 

12  in  direct  continuation  of  a  state  highwav,  the  commonwealth  mav  be  ??S  ^M"'"  ?5?- 

Ill-  -  1     •      '     7  •  T     p  '      1  Mass.  4oD, 

13  included  in  such  apportionment  and  its  share  shall  be  paid  from  the  5^°  , . 

14  annual  appropriation  for  maintenance  and  repair  of  state  highways.     If  ""    ' 

15  a  railway  company  is  authorized  to  lay  and  use  tracks  upon  any  bridge 

16  in  a  highway  built,  repaired  or  altered  as  above  provided  for,  or  the 

17  approaches  to  which  are  altered  or  improved  as  above  provided  for,  the 

18  said  commission  shall  determine  what  part  of  the  charges  anfl  expenses 

19  of  making  such  changes  or  improvements,  or  of  keeping  such  bridge  or 

20  crossing  and  approaches  in  good  condition,  shall  be  paid  by  said  railway 

21  company. 

1  Section  62.     Upon  application   of  the   county   commissioners,   the  Commission: 

2  department,  the  division  of  highways  of  the  department  of  public  works,  award"'""'"'' 

3  the  board  of  aldermen,  the  selectmen  or  the  directors  of  the  railroad  jj":/®'' 

4  corporation  or  of  the  railway  company  for  the  appointment  of  such  Jlyj' laf  |  j*'' 

5  commission,  the  superior  court  shall  cause  notice  thereof  to  be  given  to  is^e!  212! 

6  the  other  parties  interested  fourteen  days  at  least  before  the  time  fixed  p.  .s.'ii2,'§i3!2. 

7  for  the  hearing;   and  thereupon,  after  hearing,  shall  appoint  such  com-  r.  l.  111',  *"' 

8  mission,  one  member  of  which  shall  be  a  member  of  and  designated  by  igol's-ss,  §  3, 

9  the  department.    The  commission  shall  meet  as  soon  as  may  be  after  jj^lg.^os.' '" 
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1923, 351.  §  3.    its  appointment,  and,  after  notice  to  and  a  hearing  of  the  parties,  shall  10 

11 

266  Mass.  358. 


203  Mass.  364!   make  a  written  award  and  return  it  to  said  court. 


232  Mass.  171. 
236  .Mass.  2G0. 


242  Mass.  .590. 
246  Mass.  286. 


Revision 
bv  jury. 
1875.  231, 
85  2,  3. 

1878,  175,  §  2. 
P.  S.  112,  §  133. 
R.  L.  Ill, 
S  138. 

1906,  463,  I, 
§5  27,  68. 
148  Mass.  474. 
156  Mass.  217. 
184  Mass.  491. 
236  Mass.  260. 
242  Mass.  455, 
590. 


Section  63.    A  party  aggrieved  by  said  award  may,  within  fourteen  1 

days  after  the  return  thereof,  apply  to  the  court  for  a  jury  to  revise  and  2 

determine  any  matter  of  fact  found  therein;   and  thereupon  the  court,  3 

after  notice  to  all  parties  interested,  shall  order  a  trial  by  jury  in  the  4 

same  manner  as  civil  cases  are  tried  by  jury.    The  decree  of  the  court  5 

upon  said  award  or  upon  the  verdict  of  a  jury  shall  be  final  and  binding,  6 

and  said  court  may  in  equity  enforce  compliance  therewith,  and  also  7 

issue  and  enforce  such  interlocutory  decrees  and  orders  as  justice  may  8 

require.  9 


Recovery  after 
alteration  of 
proportion  of 
expense. 
1872,  262.  §  5. 
1874,  372, 
§  101. 

P.  S.  112,  §  134. 
R.  L.  Ill, 

5  139. 

1906,  463,  I, 
H  28,  68. 

6  Cush.  424. 
242  Mass.  590. 


Section  64.    Tlie  party  designated  for  that  duty,  having  carried  into  1 

effect  the  decision  made  under  section  fifty-nine,  may  recover  in  con-  2 

tract  from  any  other  party  the  proportion  awarded  to  be  paid  by  such  3 

other  party,  with  interest;   and  if  the  party  so  designated  unreasonably  4 

fails  to  carry  the  decision  into  effect,  any  other  party  affected  by  such  5 

failure  may  proceed  to  do  it,  and  may  reco\'er  in  contract  from  each  or  (i 

all  of  the  others  the  proportion  awarded  to  be  paid  by  them,  and  from  7 

the  party  so  failing  all  charges,  expenses  and  costs  occasioned  thereby.  8 


H. 


:  1. 


.\boIition  of 
grade  crossings 
regulated. 
1885.  194, 

1890,  428, 
§§  1,  11. 

1891,  262. 
1894,  216. 
1897,  264. 
R.  L  HI, 
§  149. 
1902,  440. 
1906,  463,  I, 
H29.  68. 
1930,  417,  5  1. 
158  Mass.  299. 
161  Mass.  259. 
175  Mass.  430. 
183  Mass.  535. 

185  Mass.  160, 
219. 

186  Mass.  128. 
189  Mass.  439. 
194  Mass.  80. 
202  Mass.  585. 

206  Mass.  208. 

207  Mass.  58. 
209  Mass.  298. 
213  Mass.  567. 
219  Mass.  85. 
223  Mass.  408. 
229  Mass.  399. 
236  Mass.  98. 
253  Mass.  391. 
268  Mass.  93, 


ABOLITION  OF  GRADE  CROSSINGS. 

Section  65.  The  department  of  public  works  shall  proceed  to  make  1 
an  investigation  of  crossings  where  a  public  or  private  way  and  a  railroad  2 
cross  each  other  at  grade,  in  sections  si.xty-five  to  eighty-two,  inclusive,  3 
referred  to  as  grade  crossings.  Said  department  shall  annually  on  or  4 
before  October  first  file  with  the  department  of  public  utilities  lists  of  5 
grade  crossings  the  abolition  of  which  it  suggests  for  early  consideration.  6 
Such  lists  shall  state  the  names  of  the  grade  crossings,  the  names  of  the  7 
corporations  operating  the  railroads  crossed  and  the  comities,  cities  and  8 
towns  in  which  such  crossings  are  located.  The  department  of  public  9 
works  shall  receixe  all  petitions  for  the  abolition  of  grade  crossings  from  10 
the  aldermen  of  the  city,  the  selectmen  of  the  town,  or  the  county  com-  1 1 
missioners  of  the  county,  where  such  a  crossing  exists,  or  the  board  of  12 
directors  of  the  railroad  corporation  operating  the  railroad  crossed,  and  13 
after  a  hearing,  due  notice  of  which  shall  have  been  given  to  said  rail-  14 
road  corporation,  city  or  town  and  county,  may  in  its  discretion  place  15 
said  crossing  on  one  of  said  lists.  The  department  of  public  utilities,  16 
after  due  notice  to  the  department  of  public  works,  the  counties  and  17 
municipalities  in  which  such  crossings  are  located  and  the  railroad  cor-  18 
porations  operating  the  railroads  crossed,  shall  proceed  to  hold  public  19 
hearings  upon  such  lists  and  such  additional  grade  crossings  as  the  20 
department  of  public  works  shall  have  notified  it  to  include.  Upon  the  21 
completion  of  such  hearings  the  department  of  public  utilities  by  order  22 
shall  designate  a  program  of  grade  crossings  the  abolition  of  which  shall  23 
be  considered;  provided,  that  such  program  order  may  be  amended  or  24 
revised  from  time  to  time  by  the  department  of  public  utilities  on  request  25 
of  the  department  of  public  works.  In  establishing  such  program  the  26 
department  of  public  utilities  shall  take  into  consideration  the  relative  27 
security  and  convenience  of  the  public  likely  to  result  from  the  abolition  28 


Chap.  159.]  common  c.\rriers.  2007 

29  of  each  particular  grade  crossinij:  included  therein  as  compared  with  the 

30  abolition  of  other  grade  crossings.    Such  program  order  shall  state  with 

31  respect  to  each  grade  crossing  the  name  of  the  crossing,  the  name  of  the 

32  railroad  corporation  operating  the  railroad  crossed,  and  the  names  of 

33  the  counties,  cities  and  towns  in  which  the  crossing  is  located.    A  copy 

34  of  such  i)rogram  order  and  amendments  and  revisions  thereof  shall  be 

35  filed  in  the  office  of  the  department  of  public  utilities  and  of  the  depart- 

36  ment  of  public  works. 

1  Section  (JG.  [Repealed,  1030,  417,  §  2.] 

1  Section  G7.  [Repealed,  19.30,  417.  §  2.] 

1  Section  68.  [Repealed,  1930,  417,  §  2.] 

1  Section  09.  [Repe.\led,  1930,  417,  §  2.] 

1  Section  70.    The  department  of  public  works  shall  proceed  to  con-  Manner  and 

2  sider  the  abolition  of  grade  crossings  in  the  order  established  by  the  gr"adl  crossing 

3  program  orders  as  adoi)ted  and  amended  or  revised  under  section  sixty-  how  dXr- 

4  five,  and  shall  hold  pul)lic  hearings  on  each  such  grade  crossing  abolition,  ho«.''appo*?-''^'' 

5  due  notice  of  which  shall  be  given  to  such  railroad  corporations,  counties,  5g™o''''4os'' §  3 
()  cities  and  towns  as  may  be  required  by  law  to  bear  part  of  the  cost  of  issiisS.Va. ' 

7  abolition.     After  hearing  as  aforesaid,  it  shall  by  order  determine  the  iso?!  264! 

8  manner  and  limits  of  the  grade  crossing  abolition,  what  part,  if  any,  of  §151.     ' 

9  an  existing  public  or  private  way  shall  be  discontinued,  and  whether  or  \lo6. 40°;  i.^' 

10  not  a  new  way  shall  be  substituted  therefor,  the  grade  for  the  railroad  iJi'^vll.  §1 

11  and  the  way,  the  changes  to  be  made  in  the  location  and  grades  of  a  }-!?°;,'*'^' L^- 

12  street  railway  having  a  location  in  the  part  01  such  public  way  where  159  Mass.  495. 

13  the  crossing  exists  or  in  ways  connecting  therewith,  the  general  method  n?. 

14  of  construction,  and  what  land  or  other  property  it  considers  necessary  18.3  Mass!  147! 

15  to  be  taken,  including,  in  its  discretion,  an  easement  in  land  adjoining  202  Mass!  if°' 

16  the  location  of  a  public  or  private  way,  or  of  a  railroad,  consisting  of  a  §03  Mass.  304. 

17  right  to  have  the  land  of  the  location  protected  bv  having  the  surface  ??§  ^"^^^  ?2§- 

r^,..  iiT  Vi  Mass.  56/. 

18  01  such  adioining  land  slope  from  the  boundary  of  the  location  in  a  man-  229  Mass.  399. 

,r>  .,.      11.  .11,  in  11  I  238  Mass.  328. 

19  per  specined  by  it;   provided,  that  so  much  or  any  such  order  as  relates  26SMass. 93. 

20  to  the  foregoing  shall  not  be  effecti\e  unless  the  consent  of  the  depart- 

21  ment  of  public  utilities  thereto  shall  first  be  obtained,  but  no  consent 

22  shall  be  given  by  said  department  to  an  order  requiring  a  change  in  the 

23  grade  of  a  railroad  or  street  railway  until  the  carrier  interested,  if  it  so 

24  requests,  has  been  given  an  opportunity  to  be  heard  before  said  depart- 

25  ment  on  the  sole  question  of  such  change.     The  department  of  public 

26  works  shall  determine  in  such  order  when  the  work  shall  be  commenced, 

27  who  shall  do  the  work  and  how  much  shall  be  done  by  eacli.    All  such 

28  work  not  done  in  whole  or  in  part  by  the  department  of  public  works 

29  shall  be  done  under  its  general  supervision.    Except  as  otherwise  provided 

30  in  this  section  and  section  eighty,  the  railroad  corporation  shall  pay  fifty 

31  per  cent  of  the  total  actual  cost  of  the  alterations  aforesaid,  including 

32  therein,  in  addition  to  the  cost  of  construction,  all  damages  on  account 

33  thereof,  but  excluding  the  actual  cost  to  a  street  railway  company  of 

34  changing  its  railway  and  location  to  conform  to  the  order  of  abolition, 

35  which  shall  be  borne  by  it.     The  remainder  of  said  total  cost  shall  be 

36  apportioned  by  said  department  of  public  works  between  the  common- 

37  wealth  and  the  city  or  town  where  the  crossing  is  situated,  and  in  making 
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said  apportionment  said  department  shall  take  into  account  the  benefits  38 
to  the  city  or  town  and  shall  assess  upon  the  city  or  town  such  percentage  39 
of  the  total  cost,  not  more  than  ten  per  cent  nor  less  than  five  per  cent  40 
thereof,  as  may  in  the  judgment  of  said  department  be  just;  provided,  41 
that  if  less  than  ten  per  cent  of  such  total  cost  is  assessed  upon  the  city  42 
or  town,  the  difference  between  the  amount  so  assessed  and  said  ten  per  43 
cent  shall  be  assessed  upon  the  county  in  which  such  crossing  exists;  44 
and  provided,  further,  that  if  in  the  judgment  of  said  department  it  45 
shall  be  deemed  just,  the  forty  per  cent  of  said  total  cost  thereby  due  to  46 
be  apportioned  to  the  commonwealth  may  be  reduced  by  an  amount  47 
equal  to  not  more  than  five  per  cent  of  the  said  total  cost,  which  amount  48 
shall  be  assessed  upon  said  county  and  shall  be  in  addition  to  any  amount  49 
which  may  be  assessed  upon  it  as  hereinbefore  pro\aded.  If  the  crossing  50 
is  of  a  railroad  and  a  private  way,  and  no  crossing  of  a  public  way  is  51 
abolished  in  connection  therewith,  the  total  cost  as  aforesaid  shall  be  52 
paid  by  the  parties  affected  by  the  abolition  in  such  proportion  as  said  53 
department  may  establish.  Said  department  shall  equitably  apportion  54 
the  amount  assessed  as  herein  pro\ided  to  be  paid  by  the  railroad  cor-  55 
porations  between  the  several  railroads  which  are  affected  by  the  aboli-  56 
tion.  Said  department  may  require  the  railroad  corporation  or  corpora-  57 
tions  and  the  cities,  towns  and  counties  affected  by  any  such  grade  58 
crossing  abolition,  or  any  of  them,  to  cause  to  be  prepared  and  submitted  59 
to  it  plans,  specifications  and  estimates  of  the  cost  of  such  abolition.  A  60 
copy  of  any  order  made  under  this  section,  after  so  much  thereof  as  is  61 
required  hereby  to  be  consented  to  by  the  department  of  public  utilities  62 
has  been  consented  to  as  hereinbefore  provided,  shall  be  filed  in  the  63 
office  of  the  department  of  public  works  and  of  the  department  of  public  64 
utilities,  and  a  copy  thereof  shall  be  served  on  the  state  comptroller,  the  65 
railroad  corporation  or  corporations,  the  county  and  city  or  town  af-  66 
fected  by  such  abolition.  The  department  of  public  works  shall  include  67 
in  its  budget  estimate  in  each  year  a  sum  sufficient  to  meet  the  cost  of  68 
such  portion  of  any  abolition  or  abolitions  of  grade  crossings,  to  be  69 
undertaken  during  the  following  year,  as  is  to  be  paid  by  the  common-  70 
wealth,  counties  and  municipalities.  71 


Section  71.     [Repealed,  1930,  41i 


§2. 


State  highways. 
1910.  498. 
1917,  344,  I, 
§20,  VIII,  §1. 
1919.  350, 
§§  111,  113. 
1930,  417,  §  4. 
268  Mass.  93. 


Section  72.     AYhenever  a  grade  crossing  is  abolished  upon  a  state  1 

highway,  county  way,  or  way  which  has  been  petitioned  for  as  a  state  2 

highway,  the  said  highway  or  way  shall  be  so  constructed  that  there  3 

shall  be  a  clear  view  in  each  direction  for  at  least  one  hundred  and  fifty  4 

feet  from  the  center  of  said  highway  or  other  way  where  the  same  passes  5 

over  or  under  the  railroad,  except  in  any  particular  case,  when  compli-  6 

ance  with  said  requirement  is  deemed  by  the  department  of  public  7 

works  to  be  unnecessary  and  unreasonable  under  all  the  circumstances.  8 


Assessment 
upon  or  con- 
tribution of 
street  railway 
company 
deemed  part 
of  value  of 
its  property. 
1902,  440,  ■§  7. 
1906,  463,  I. 
§5  35,  68. 
1930,  417,  5  5. 
268  Mass.  93. 


Section  73.    The  amount  of  any  expenditure  under  section  eighty  by  1 

a  street  railway  company  toward  the  cost  of  abolishing  a  grade  crossing  2 

shall  be  deemed  and  taken  in  all  proceedings  thereafter  as  a  part  of  the  3 

value  of  its  property  for  street  railway  purposes;    and  such  company  4 

may  issue  stock  or  bonds  to  such  amount  as  the  department  of  public  5 

utilities  shall,  subject  to  the  laws  relating  to  the  issue  of  stocks  and  bonds  6 

by  street  railway  companies,  approve  as  reasonably  necessary  to  provide  7 

for  the  payment  of  such  expenditure.  8 
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1  Section  74.     If  in  an  order  of  abolition  under  section  seventy  it  is  change  of 

2  determined  that  the  location  of  the  railroad  or  of  the  public  or  private  RemovaTanri 

3  way  shall  be  changed,  such  order  when  a  copy  thereof  is  filed  with  the  uacS'/crc."' 

4  department  of  public  utilities  shall  establish  the  location  as  thus  chan.ued,  ^^ay''- dSd. 

5  and  if  it  is  necessary  to  take  land  or  an  easement  therein  to  provide  Jlg^'lil'^*' 

6  such  new  location,  the  department  of  public  works  shall  take  the  same  isnJ!  216. 

7  by  eminent  domain  under  chapter  seventy-nine,  and  in  such  case  the  R.  l!  in', 

8  order  of  taking  shall  be  included  in  said  order  of  abolition  under  section  i902T«o,  53. 

9  seventy.     Said  taking  shall  be  on  behalf  of  the  commonwealth  if  the  laoe.  tel;  i,^' 

10  land  or  easement  is  to  be  used  for  or  in  connection  with  a  state  high-  flil'Jasy, 

11  way  or  on  behalf  of  the  city  or  town  if  the  land  or  easement  is  to  be  l^^^l^^^- 

12  used  for  or  in  connection  with  any  other  public  way,  or  on  behalf  of  J92o;2^_^  ^^ 

18  the  railroad  corporation  if  the  land  or  easement  is  to  be  used  for  or  in  1 63  Mass!  356. 

...  1        j1  •!  J  i"  169  Mass.  495. 

14  connection  with  a  private  way  or  by  the  railroad  corporation.  171  Mass.  228. 

15  If  in  an  order  of  abolition  under  section  seventy  it  is  determined  that  lo"  Mass!  i^' 

16  the  location  of  a  street  railway  shall  be  changed,  such  order  when  a  copy  |o6  Mass.  208. 

17  thereof  is  filed  with  the  department  of  public  utilities  shall  establish  the  fg^  j}^^- ^^*'- 
IS  location  as  thus  changed.  Sop.A.d.  199. 

19  The  department  of  public  works  may  in  any  order  entered  under 

20  said  section  seventy,  or  from  time  to  time  thereafter  with  the  appro\al 

21  of  the  department  of  public  utilities,  order  the  removal  or  relocation 

22  of  any  surface  street  railway  tracks,  and  of  any  conduits,  pipes,  wires, 

23  poles  or  other  property  located  in  public  ways  or  places  which  it  deems 

24  to  interfere  with  any  such  grade  crossing  abolition  or  the  work  or  works 

25  required  therefor,  and  may  grant  new  locations  for  any  such  struc- 
2(i  tures  so  removed  or  relocated.     Such  orders,  to  the  extent  specified 

27  therein,  shall  be  deemed  a  revocation  of  the  right  or  license  to  main- 

28  tain  such  tracks,  conduits,  pipes,  wires,  poles  or  other  property  in  such 

29  public  ways  or  places,  and  the  owner  of  any  such  structures  shall  comply 

30  with  said  orders  without  expense  to  the  commonwealth  or  any  party 
?,l  which  said  department  of  public  works  has  determined  shall  do  the 
.■!2  whole  or  any  part  of  the  work.     If  any  such  owner  shall  fail  to  comply 

33  with  the  order  of  the  department  of  public  works  within  a  reasonable 

34  time,  to  be  fi.xed  in  the  order,  said  department  may  discontinue  and 
:i5  remove  such  tracks,  conduits,  pipes,  wires,  poles  or  other  property  or 
3(5  may  relocate  the  same,  and  the  cost  of  such  discontinuance,  removal 
37  or  relocation  shall  be  repaid  by  the  owner,  and  if  not  repaid  may  be 

35  recovered  by  the  commonwealth  in  an  action  of  contract.     No  such 

39  discontinuance,  removal  or  relocation  shall  entitle  the  owner  of  the 

40  property   thus   affected   to   any   damages   on  account   thereof.     Any 

41  structures  in  or  upon  private  lands  may  be  removed  and  relocated  by 

42  the  department  of  public  works  as  a  part  of  the  cost  of  the  abolition,  or 

43  if  removed  and  relocated  by  the  owner  thereof  the  reasonable  expense 

44  shall  be  paid  to  him  by  the  commonwealth  as  a  part  of  the  cost  of 

45  the  abolition.     If  in  any  order  hereunder  or  under  said  section  seventy 

46  any  location  shall  be  changed,  such  order  when  a  copy  thereof  is  filed 

47  with  the  department  of  public  utilities  shall  establish  the  location  as 

48  thus  changed.     In  this  section  and  in  sections  seventy-five,  seventy- 

49  seven,   seventy-eight  and  eighty,   the  words    "state   highway"   shall 

50  include  any  pul)lic  way  and  part  thereof  in  direct  continuation  of  a 

51  state  highway  and  not  more  than  one  hundred  feet  from  the  end  thereof. 

1  Section  75.     All  damages  sustained  by  any  person  in  his  property  Damages. 

2  by  the  taking  of  land  for  or  by  the  alterations  of  the  grade  of  a  public  Jig?;  HI  ^^' 
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way,  or  by  an  abutter  thereon  by  the  discontinuance  of  such  public  3 

way,  to  the  same  extent  as  damages  are  recoverable  by  abutters  on  4 

ways  discontinued  by  towns,  or  by  the  taking  of  an  easement  in  land  5 

adjoining  a  public  way,  shall  primarily  be  paid  by  the  city  or  town,  or,  6 

in  case  such  public  way  is  a  state  highway,  by  the  commonwealth;   and  7 

all  damages  caused  by  the  taking  of  land  for  the  railroad  or  by  the  8 

change  or  discontinuance  of  a  private  way,  or  by  the  taking  of  an  ease-  9 

ment  in  land  adjoining  a  private  way  or  a  railroad  location  shall  pri-  10 

marily  be  paid  by  the  railroad  corporation.    Any  amount  paid  by  way  11 

of  damages  by  the  commonwealth  or  the  city  or  town  or  the  railroad  12 

corporation  primarily  liable  therefor  shall  be  subject  to  in\estigation  13 

by  the  department  of  public  works,  unless  such  settlements  are  assented  14 

to  in  writing  by  all  parties  in  the  proceeding.    If  the  parties  interested  15 

cannot  agree  upon  said  damages,  any  party  may  have  the  damages  16 

determined  under  chapter  seventy-nine.     All  expense  resulting  from  the  17 

necessary  relocating  or  changing  of  streams  and  watercourses  forming  18 

the  natural  drainage  channels  of  the  territory  where  alterations   of  19 

grades  are  authorized,  and  of  sewers,  drains  and  pipes  therein  owned  20 

and  operated  by  a  city  or  town,  shall  be  primarily  paid  by  said  city  or  21 

town,  and  shall  be  a  part  of  the  actual  cost  of  the  alterations  specified  22 

in  section  seventy.  23 

221  Mass.  169.  228  Mass.  202.  268  Mass.  93. 


Settlement  of 
claim  barred 
by  limitation. 
1911,486,  §  2. 
268  Mass.  93. 


Section  76.  In  any  case  arising  under  the  preceding  section,  where 
any  person  sustaining  damage  to  his  property  in  the  manner  therein 
specified  fails  to  bring  a  petition  within  the  time  limited  by  chapter 
seventy-nine,  the  attorney  general  may  join  with  the  other  parties  inter- 
ested in  a  settlement  of  the  claim  of  such  person;  and  the  proportion 
of  the  amount  agreed  upon  in  settlement  thereof  which  would  be  charge- 
able to  the  commonwealth  under  section  seventy  shall  be  paid  by  the 
commonwealth  as  if  it  were  a  part  of  the  actual  cost  of  the  work  re- 
quired to  be  done  under  said  section. 


Maintenance 
of  crossing  and 
approaches. 

1890,  428,  §  6. 

1891,  33,  §  2. 
R.  L.  Ill, 

§  154. 

1906,  463,  I, 
§§38,  68. 
1912,  156. 
1930,  417,  §  8. 
210  Mass.  229. 
256  Mass.  293. 
268  Mass.  93. 


Section  77.     After  the  completion  of  the  work,  the  expense  of  main-  1 

tenance  and  repair  shall  be  paid  as  follows:    if  the  public  way  crosses  2 

the  railroad  by  an  overhead  bridge,  the  superstructure  and  subflooring  3 

of  the  bridge  and  its  abutments  or  other  supports  shall  be  maintained  4 

and  kept  in  repair  by  the  railroad  corporation,  but  the  approaches  of  5 

the  bridge  and  the  pavement  or  wearing  surface  over  the  subflooring  0 

shall  be  maintained  and  kept  in  repair  by  the  city  or  town  where  situ-  7 

ated,  or,  in  case  such  public  way  is  a  state  highway,  by  the  common-  8 

wealth;   if  the  public  way  passes  under  the  railroad,  the  bridge  and  its  9 

abutments  or  supports  shall  be  maintained  and  kept  in  repair  by  the  10 

railroad  corporation,  and  the  public  way  and  its  approaches  shall  be  11 

maintained  and  kept  in  repair  by  the  city  or  town  where  situated,  or,  in  12 

case  such  public  way  is  a  state  highway,  by  the  commonwealth;  if  several  13 

railroads  cross  a  public  way  at  or  near  a  given  point,  the  department  of  14 

public  works  shall  apportion  and  award  in  what  manner  and  proportion  15 

each  of  said  railroacl  corporations  shall  maintain  and  keep  in  repair  the  16 

superstructure  and  subflooring  of  the  bridge  and  its  abutments  or  sup-  17 

ports  if  the  public  way  crosses  the  railroad  by  an  overhead  bridge,  and  18 

the  bridge  and  its  abutments  or  supports  if  the  public  way  passes  under  19 

said  railroads.  20 
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1  Section  78.     All  accounts  of  expense  incurred  by  the  railroad  corpo-  Audit  of 

2  rations  or  the  city  or  town  shall  from  time  to  time  be  submitted  to  the  InTOstTKationa. 

3  department  of  jiublic  works  which  shall  audit  the  same,  includin;^  any  pay^'nt's' 

4  expense   incurred   by  the  commonwealth   for  or  in  connection  with   Ji  ilgg;  ass' ^ '' 

5  state  highway,  and  report  thereon  to  the  state  comptroller.     Said  de-  jss^,  545. 

6  partment  shall  upon  request  of  any  of  the  parties  to  the  proceeding  in-  R  '-/in. 

7  vestigate  the  amounts  presented  for  allowance  by  the  commonwealth  or  1902, 440. 5  4 

8  any  city  or  town  or  any  railroad  corjjoration  as  expended  in  the  pay-  §§  39,  bs.'  ' 

9  ment  of  damages  for  land  taken  or  affected  by  reason  of  the  proposed  \l°l\  fg"-  ^ ' 

10  alteration,  which  have  been  paid  by  the  party  primarily  liable  therefor,  }g|Va'I'  504 

11  as  provided  in  section  seventy-five,  unless  it  appears  that  all  the  parties  }^^{Jj|;^^  \\l 

12  to  tiic  proceeding  for  the  abolition  of  the  grade  crossing  have  assented  213  Mass.  sct 
1:}  in  writing  to  the  payment  or  settlement  so  made  by  the  party  primarily  268  Mass'  93. 

14  liable;   and  if  said  department  determines  that  the  amount  so  paid  is  in       p 

15  excess  of  what  in  its  opinion  should  have  been  properly  paid  therefor, 
Ifi  it  shall  allow  only  such  ])ortion  of  the  amount  so  paid  as  it  may  deem 

17  to  be  just  and  reasonable.     In  case  of  any  dispute  as  to  the  propriety 

18  or  reasonableness  of  the  whole  or  a  part  of  any  account  of  expense,  the 

19  department  of  public  utilities,  upon  application  of  any  party  to  the  pro- 

20  ceedings,  shall  determine  the  amount  thereof,  if  any,  to  be  allowed,  and 

21  its  determination  shall  be  final.     The  department  of  public  works  shall, 

22  from  time  to  time,  issue  its  orders  for  payments  on  the  part  of  each  rail- 
2.3  road  corporation,  not  exceeding  the  amount  apportioned  to  it  by  said 

24  department,  and  for  the  payment  by  the  commonwealth  of  a  sum  not 

25  exceeding  the  amounts  api)ortioned  to  it  and  to  the  county  and  city  or 

26  town;    and  such  county  and  city  or  town  shall  repay  to  the  common- 

27  wealth  the  amount  apportioned  to  it,  with  interest  thereon  at  the  rate 

28  of  four  per  cent  per  annum  in  such  instalments  and  at  such  times  within 

29  ten  years  thereafter  as  said  department,  with  the  approval  of  the  state 

30  comptroller,  having  regard  to  the  financial  condition  of  the  county,  city 

31  or  town,  shall  determine. 

1  Section  79.    The  superior  court  shall  have  jurisdiction  in  equity  to  Enforcement 

2  enforce  compliance  with  sections  sixty-five  to  eighty-two,  inclusive,  and  1890^428.  §  s. 

3  with  the  orders  and  agreements  made  thereunder.     The  supreme  ju-  ff*'£;  nf. 

4  dicial  court  shall  have  juris<liction  in  equity  to  review,  modify,  amend  iVo|'^4e53.  i, 

5  or  annul  any  order  of  the  department  of  public  works  or  the  department  f^gj"'/;^  ^  lo. 

6  of  public  utilities  made  under  authority  of  said  sections,  but  only  to  the  162  Mass'.  564. 

7  extent  of  the  unlawfulness  of  such  order. 

253  Mass.  391.  208  Mass.  93. 

1  Section  80.     If  the  board  of  aldermen  of  a  city  or  the  selectmen  of  a  Proceedings 

2  town  where  a  public  way  and  a  railroad  cross  each  other  and  the  directors  as °o  after-"' 

3  of  the  railroad  corporation  deem  it  neces.sary  for  the  security  and  con-  i8^,''428. 

4  venience  of  the  public  that  alterations  shoukl  be  made  in  such  crossing,  |j^?;  Vii. 

5  in  the  approaches  thereto,  in  the  location  of  the  railroad  or  public  way  floV^^lf'^j  e. 
0  or  in  the  grades  thereof,  or  in  a  bridge  at  such  crossing,  or  that  such  i9o5J463',^^ 

7  crossing  should  be  discontinued  with  or  without  building  a  new  way  in  im.'-dii. 

8  substitution  therefor,  and  they  agree  as  to  the  alterations  to  be  made,  }9i4;722;  52. 

9  a  written  instrument  signed,  in  behalf  of  a  city,  by  the  mayor,  author-  l^oosflss. 

10  ized  by  the  board  of  aldermen,  or  in  behalf  of  a  town,  by  the  chairman  of  HH'  |; 

11  the  selectmen,  authorized  by  vote  of  the  town,  and  by  the  president  5Jj2oi  isi'.fsi. 

12  of  the  railroad  corporation,  authorized  bv  its  directors,  specifying  the  Jsso.^it.' 

ii  2, 11. 
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153  Mass.  161.  manner  and  limits  within  which  the  alterations  shall  be  made,  and  by  13 
which  party  the  work  shall  be  done,  or  how  it  shall  be  apportioned  be-  14 
tween  the  city  or  town  and  the  railroad  corporation,  the  general  method  15 
of  construction,  the  grades  for  the  railroad  and  the  public  way,  and  also  16 
what  land  or  other  property  it  is  necessary  to  take,  and  what  portion,  if  17 
any,  of  an  existing  public  way  is  to  be  discontinued,  and  how  the  cost  18 
thereof  shall  be  apportioned  between  the  city  or  town  and  the  railroad  19 
corporation,  shall  be  valid  and  binding  on  the  city  or  town  and  the  rail-  20 
road  corporation,  respectively,  and  ha\e  the  same  force  and  effect  as  21 
an  order  of  the  department  of  public  works  under  section  seventy,  if  22 
the  department  of  public  utilities,  after  notice  to  all  parties  interested  23 
by  advertisement  and  a  public  hearing,  approves  of  the  alterations  set  24 
forth  in  the  agreement  as  necessary  for  the  convenience  and  security  of  25 
the  public;  provided,  that  the  department  of  public  works,  acting  on  26 
behalf  of  the  commonwealth,  may,  if  in  its  judgment  it  seems  advisable,  27 
join  in  such  an  agreement  to  abolish  any  grade  crossing,  thereby  engaging  28 
the  commonwealth  to  pay  to  the  parties  entitled  thereto  under  the  29 
agreement,  such  amount,  not  exceeding,  in  case  of  an  abolition  of  a  30 
crossing  of  a  railroad  and  a  public  way  other  than  a  state  highway,  forty  31 
per  cent  of  the  total  cost  of  the  alterations,  as  defined  in  section  seventy,  32 
as  said  department  deems  just,  and  such  an  agreement  in  which  the  33 
commonwealth  so  joins  shall  be  valid  and  binding  on  the  commonwealth  34 
as  well  as  the  other  parties  thereto,  and  shall  have  the  same  force  and  35 
effect  as  an  order  of  said  department  under  said  section  seventy,  after  36 
approval  as  aforesaid  by  the  department  of  public  utilities.  Said  agree-  37 
ment,  when  approved  by  the  department  of  public  utilities  and  filed  in  38 
its  office,  shall  establish  the  locations  as  thus  altered,  and  if  it  is  necessary  39 
to  take  land  or  an  easement  therein  to  provide  such  new  locations,  the  40 
department  of  public  works,  in  case  of  the  abolition  of  a  grade  crossing  41 
to  the  cost  of  which  the  commonwealth  is  to  contribute,  otherwise  the  42 
department  of  public  utilities,  shall  take  the  same  by  eminent  domain  43 
on  behalf  of  the  commonwealth,  of  the  city  or  town,  and  of  the  railroad  44 
corporation,  respectively,  under  cha])ter  seventy-nine.  Except  as  other-  45 
wise  provided  in  this  section,  so  much  of  section  seventy-four  as  relates  46 
to  the  taking  of  land,  and  so  much  of  section  seventy-five  as  relates  to  47 
the  right  of  any  person  to  recover  damages  sustained  in  consequence  of  48 
such  taking  or  of  the  alterations  made  in  pursuance  of  said  order  shall  49 
apply  to  the  taking  of  land  and  to  damages  sustained  under  an  agreement  50 
made  pursuant  to  this  section.  The  crossing  and  approaches  shall  be  51 
maintained  and  kept  in  repair  as  pro\'ided  in  section  seventy-seven.  If  52 
the  agreement  provides  for  the  abolition  of  a  grade  crossing  to  the  cost  53 
of  which  the  commonwealth  is  to  contribute,  the  department  of  public  54 
works  shall  keep  itself  informed  of  the  progress  and  character  of  the  work  55 
and  of  the  amounts  reasonably  expended  for  work  done  or  for  damages,  56 
so  far  as  rendered  necessary  for  the  abolition  of  the  grade  crossing;  and  57 
for  that  purpose  it  may  employ  any  necessary  agents,  and,  from  time  to  58 
time,  as  it  may  consider  proper,  shall  issue  certified  statements  of  the  59 
amount  legally  and  properly  expended  for  such  abolition  of  a  grade  60 
crossing.  A  street  railway  company  or  county  or  other  party  which  61 
would  be  affected  by  the  alteration  of  a  crossing  as  aforesaid  may  join  62 
in  any  agreement  under  this  section.  63 

Section  81.     [Repealed,  1930,  417,  §  2.]  1 
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1  Section  82.    Sections  fifty-nine  to  sixty-four,  inclusive,  of  this  chaj)-  Certain  pro- 

2  ter  and  sections  one  hundred  and  eight,  one  hundred  and  eleven,  one  toTppiy" 

3  hundred  and  twelve,  one  hundred  and  thirteen  and  two  hundred  and  K'.  lu', 

4  fifty-two  of  chai)ter  one  hundred  and  sixty,  so  far  as  they  relate  to  pro-  iVo6°'403,  i, 

5  ceedings  for  the  abolition  of  grafle  crossings,  shall  not  apply  to  cases  Igs^Mmb.  93. 

6  within  the  provisions  of  the  preceding  seventeen  sections. 

RAILROAD   AND   STREET   RAILW.W  BRIDGES. 

1  Section  S3.    Every  railroad  corporation  and  railway  company  shall,  of''r\11'r"aj"^"nj 

2  upon  request  of  the  department,  and  at  least  once  in  two  years,  cause  bn^'cr''""^ 

3  an  examination  of  its  bridges  and  of  the  approaches  thereto  to  be  made  i887, 334. 

4  by  a  competent  engineer,  who  shall  report  the  result  of  his  examination,  1399, 280. 

5  his  conclusions  and  recommendations  to  the  corporation  or  company,  §  it;9.     " 

6  and  it  shall  forthwith  transmit  a  copy  of  the  report  to  the  department,  jj^ls.^os.' '" 

7  Before  a  railway  company  builds  a  bridge,  it  shall  first  submit  the  plans 

8  thereof  to  the  department  for  approval.    Upon  the  completion  of  a  new 

9  bridge,  the  railroad  corporation  or  railway  company  shall  forthwith  cause 

10  such  examination  and  report  to  be  made  and  transmitted  to  the  depart- 

11  ment.    The  report  shall  furnish  such  information,  in  such  detail  and  with 

12  such  drawings  or  prints,  as  may  be  requested  in  writing  by  the  depart- 

13  ment.     The  department  may  make  further  examination  of  the  bridge 

14  structure  if  necessary  or  expedient.     This  section  shall  not  exempt  a 

15  corporation  from  making  other  and  more  frequent  examination  of  its 
IG  bridges  and  the  approaches  thereto. 

1  Section  84.    If  the  county  commissioners  of  a  county,  the  board  of  amUep"*""^ 

2  aldermen  of  a  city  or  the  selectmen  of  a  town  where  a  bridge  at  the  cross-  aseVala'.  260. 

3  ing  of  a  public  way  and  a  railroad,  or  a  bridge  upon  which  a  railway 

4  company  is  authorized  to  lay  and  use  tracks,  is  located  in  whole  or  in 

5  part,  or  the  directors  of  a  corporation  owning  or  operating  such  railroad, 

6  or  the  directors  of  a  company  owning  or  operating  such  railway,  are 

7  of  the  opinion  that  such  bridge  is  in  need  of  maintenance  or  repair,  they 

8  may  apply  to  the  department,  which  shall,  after  public  notice,  hear  all 

9  persons  interested,  and,  if  it  decides  that  the  work  of  maintenance  or 

10  repair  is  necessary,  shall  prescribe  the  manner  in  and  the  limits  within 

11  which  it  shall  be  done,  and  shall  forthwith  certify  its  decision  to  the 

12  parties. 

1  Section  85.     If  railroad  corporations,  railway  companies,  counties,  Enforcement^ 

2  cities,  towns,  or  any  of  them,  jointly  or  severally,  are  charged  with  210  Mass"  229. 

3  the  fluty  of  maintaining  or  repairing  any  such  bridge  under  any  provision  ^*® 

4  of  law,  agreement,  or  decree  of  court,  and  if  the  parties  so  charged  with 

5  such  duty  refuse  or  neglect  to  carry  into  effect  such  decision  within  a 

6  reasonable  time,  any  other  such  party  may  apply  to  the  superior  court, 

7  which  may  in  equity  enforce  such  decision. 

RAILRO.\D,  STREET  RAILW.W  AND  STEAMBOAT   RELIEF  CORPORATIONS. 

1  Section  8(1.    Seven  or  more  persons,  a  majority  of  whom  are  residents  Railroad,  etc., 

2  of  the  commonwealth,   being  employees  of  any  railroad,  railway  or  tions. 

3  steamboat  corporation,  organized  under  the  laws  of  the  commonwealth,  lHo]  Ts^  §  i. 

4  may  form  a  corporation  under  chapter  one  hundred  and  eighty  for  the  Jgoe' 403,' i. '^' 


5  purpose  of  receiving,  managing  and  applying  such  property  and  funds  f|g'*|', 

6  as  it  may  receive  by  contribution,  assessment  or  otherwise  for  the  im-  202  Mass.  549. 
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provement  and  benefit  of  its  members,  and  for  their  relief  and  the  relief  7 
of  their  families  in  case  of  sickness,  injm-y,  inability  to  labor,  or  other  8 
cases  of  need.  9 


By-laws, 
returns. 
IS82,  244, 
§S  2,  3. 
R.  L.  125. 
1906.  463,  : 
§§  47,  68. 


Section  87.  The  by-laws  of  such  corporation  shall  be  approved  by  1 
the  department,  and  shall  prescribe  the  manner  in  which,  and  the  officers  2 
and  agents  by  whom,  the  purpose  of  its  incorporation  may  be  carried  out,  .3 
and  also  the  manner  in  which  its  property  may  be  invested.  Such  cor-  4 
poration  shall  annually,  and  as  often  as  may  be  required  by  the  depart-  5 
ment,  render  to  it  such  statements  of  its  membership  and  financial  trans-  6 
actions  and  such  other  information  relative  thereto  as  the  department  7 
may  consider  necessary  for  a  proper  exhibit  of  its  business  and  standing.  8 
The  department  may  verify  such  statement  by  an  examination  of  the  9 
books  and  papers  of  the  corporation;  and  whoever,  having  charge  or  10 
custody  of  such  books  and  papers,  neglects  to  comply  with  this  section  11 
shall  be  punished  by  a  fine  of  not  more  than  five  hundred  dollars.  12 


Section  88.    A  railroad  corporation  operating  a  railroad  or  portion 
thereof  in  the  commonwealth,  or  a  railway  company,  may,  by  vote  of 


Railroad,  etc., 
company  may 
associate  with 
employees.  ...  .  .        ,„        .   .  «    .  , 

18S6, 125.  its  directors,  associate  itseli  with  seven  or  more  oi  its  employees  in 
R.  l!  125',  5 19.  forming  a  corporation  under  section  eighty-six,  or  may,  upon  the  invi- 
|i°^s*68.' ''      tation  of  any  such  corporation,  become  a  member  thereof,  and  may  from 


time  to  time  aid  such  corporation  by  contributions  to  its  funds  or  other- 
wise. The  by-laws  of  such  corporation  shall  provide  for  the  manner  in 
which  the  railroad  corporation  or  railway  company  shall  vote  and  be 
represented  in  said  corporation.  The  funds  of  such  corporation  shall 
not  be  liable  to  attachment  by  trustee  process,  or  be  liable  to  be  taken 
on  execution  or  on  any  other  process,  legal  or  equitable,  to  satisfy  any 
debt  or  liability  of  the  railroad  corporation  or  railway  company  or  of  12 
any  member  of  the  corporation.  13 


1 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 


Railroad, 
police. 
1871, 331 
§U.8. 
1874.  372, 
§  143. 
1880,  85, 
P.  S.  103, 
1895,  318, 
H  1.4. 
R.  L.  108, 
§§  13,  21. 
1906,  463, 
§§  49,  68. 


5  1. 
§13. 


RAILROAD,  street  RAILWAY  AND  STEAMBOAT  POLICE. 

Section  89.    The  mayor  of  a  city,  or  the  selectmen  of  a  town,  upon  1 

the  petition  of  a  railroad  corporation  having  a  passenger  station  therein,  2 

or  of  a  railway  company  operating  a  railway  therein,  or  of  a  common  3 

carrier  of  passengers  by  water  for  hire  having  a  usual  place  of  receiving  4 

or  discharging  passengers  therein,  may  appoint  as  many  of  the  persons,  5 

designated  in  said  petition,  as  police  officers  as  they  may  deem  proper  6 

for  the  purposes  and  with  the  powers  hereinafter  set  forth.  7 

196  Mass.  353. 


Copy  of  ap- 
pointment to 
be  filed. 
1871.  331,  §  : 
1874,  372, 
§  143. 
1878,  90. 
1880,  85,  5  2. 
P.  S.  103,  §  14 


Section  90.    An  attested  copy  of  the  record  of  all  such  appointments  1 

shall  be  filed  by  the  petitioner  with  the  clerk  of  every  city  or  town,  other  2 

than  the  city  or  town  of  appointment,  where  the  railroad  corporation  or  3 

railway  company  operates  its  cars,  or  such  carrier  is  accustomed  to  4 

receive  or  discharge  passengers,  and  where  it  is  intended  that  such  police  5 

it^L.  los!  I  li.  officers  shall  act;    and  the  filing  of  such  attested  copy  shall  constitute  6 

the  persons  named  therein  railroad,  railway  or  steamboat  police,  respec-  7 

tively,  within  such  city  or  town,  and  upon  the  boats  or  vessels  of  such  8 

carriers  by  water,  while  within  the  boundaries  of  the  commonwealth,  9 

and  shall  be  conclusive  evidence  of  the  regularity  of  their  appointment.  10 


1906,  463,  I 
§§  50,  68, 
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1  Section  91.     Such  police  officers  shall  be  sworn  before  a  justice  of  Jgrrssi"*"' 

2  the  peace  or  notary  public,  and  shall  hold  their  offices  until  their  ap-  ?L'' -•,, 

3  pointment  is  revoked  bv  the  niavor  of  tiie  citv  or  the  selectmen  of  the  §  U3. 

4  town  where  they  are  appomted;    but  such  petitioner,  upon  ceasing  to  p  s.  los.  §  is. 

5  require  the  services  of  any  of  .such  officers,  shall  file  a  notice  to  that  k***l'.  lus.  s  is. 

0  effect  with  the  clerk  of  the  city  or  town  where  he  is  appointed,  and  with  |§°5\ ''gs.'  ^' 

7  the  clerks  of  the  several  cities  and  towns  where  notice  of  such  appoint-  V^lh^^^' 

8  ment  has  been  filed,  and  thereupon  the  power  of  such  officer  shall  cease,  loia.  s. 

1920,  2.  1931,  394,  §  185. 

1  Section  92.     Such  police  officers  shall,  when  on  dutv  except  as  detec-  Badges. 

2  lives,  wear  in  plain  sight  a  metallic  badge,  inscribed  with  the  words,  is74!3'72! 

3  "Railroad  Police",  "Street  Railway  Police",  or  "Steamboat  Police",  issolss.  53. 

4  as  the  case  may  be,  and  the  name  or  initials  of  the  corporation  or  com-  fgg^s'ig^^^; 

5  pany  for  which  they  are  appointed;  and  the  presence  of  any  such  officer  jf®L'jQ|'  ^^• 

6  on  the  cars,  steamboats  or  premises  of  the  corporation  or  company  upon  §§16.22. 

7  whose  petition  he  was  appointed,  wearing  such  badge,  shall  be  prima  §§52,68.' 

8  facie  evidence  that  he  is  lawfully  upon  duty. 

1  Section  93.    Railroad,  railway  or  steamboat  police  officers  may  pre-  Powers  of 

2  serve  order  on  the  premises,  cars,  vessels  and  boats  of  the  corporation  istT'ssi. 

3  or  company  upon  whose  petition  they  are  appointed  and  at  the  wharves  fsy*',  372. 

4  and  landing  places  owned  or  used  by  such  carrier  by  water;  may,  with-  ilsol^so^^^i. 

5  out  a  warrant,  arrest  an  idle,  noisy,  into.xicated  or  disorderly  person  F;^j^j^- 

6  upon  such  premises,  cars,  vessels  or  boats;    or  a  passenger  upon  such  1895, '31s.  §  3. 

7  cars,  vessels  or  boats  who  refuses  to  pay  his  fare,  and  remove  him  to  §§'  17-19V23. 

8  the  baggage  or  other  suitable  car  or  place;    may,  without  a  warrant,  §§53,68.'  ' 

9  arrest  any  person  committing  any  of  the  offences  specified  in  section  one  \\l  llHl]  i?|; 

10  hundred  and  four;   and  railway  police  officers  may,  without  a  warrant,  210 Mass' 159' 

11  arrest  anv  person  committing  anv  of  the  offences  specified  in  section  216  Mass.  ire. 

p*«i  11       *i  1-  219  Mass.  341. 

12  ninety-iour  of  chapter  one  hundred  and  sixty-one. 

1  Section  94.    The  person  so  arrested  by  railroad  or  railway  police  Arrest. 

2  officers  shall  be  taken  to  the  police  station  or  other  place  of  lawful  deten-  poUce^" 

3  tion  in  the  city  or  town  where  the  arrest  is  made,  or  in  the  city  or  town  Jf ^£1  lol'.  1 23. 

4  where  the  car,  boat  or  vessel  next  stops,  or  in  any  city  or  town  of  the  |^?|'  *'^^'  '■ 

5  same  or  adjoining  county  through  which  the  car  passes  after  the  arrest;  Jgi^i^^^-^co 

6  he  may  be  placed  in  charge  of  a  police  officer  or  constable  in  either  of 

7  such  cities  or  towns,  to  be  taken  to  a  lawful  place  of  detention  within 

8  twenty-four  hours  after  the  time  of  such  arrest,  Sunday  excepted.     Com- 

9  plaint  shall  be  made  against  the  person  arrested  by  the  officer  taking  him 

10  to  the  place  of  detention,  for  the  offence  for  which  he  was  arrested,  to  a 

1 1  district  court,  or  trial  justice  having  jurisdiction  of  such  offences  com- 

12  mitted  in  the  city  or  town  where  such  person  is  detained,  and  such  court 

13  or  justice  shall  have  jurisdiction  of  the  case. 

1  Section  95.    Railroad,  railway  and  steamboat  police  officers  shall  L°abiiftT*''°"' 

2  be  paid  by  the  corporation  or  company  upon  whose  petition  they  are  |*"4-'^'^' 

3  appointed.     Such  corporation  or  company  shall  be  liable  for  any  official  p.  s  io3.  §20. 

4  misconduct  of  such  officers  to  the  same  extent  as  for  torts  of  agents  or  i9oc!  463!  i, 

5  servants  in  their  employ.  ^* '''''  ^^' 

210  Mass.  159. 
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Action  against 
owner  of  rail- 
road or  rail- 
way for  labor 
and  materials. 
1873,  353.  §  1. 
P.  S.  112,  §143, 
R.  L.  Ill, 
§  164. 
1904,  373. 
1906,  463.  II, 
§§  218,  258. 
III.  §§  117. 
158. 


ACTIONS    AGAINST    RAILROADS    AND    STREET    RAILWAYS    FOR    LABOR    AND 

MATERIALS. 

Section  96.     A  person  to  whom  a  debt  is  due  for  labor  performed  or  1 

for  materials  furnished  and  actually  used  in  constructing  a  railroad  or  2 

railway  under  a  contract  with  a  person  other  than  the  railroad  cor-  .3 

poration  or  railway  company,  who  has  authority  from  or  is  rightfully  4 

acting  for  such  corporation  or  company  in  furnishing  such  labor  or  ma-  5 

terials,  shall  have  a  right  of  action  against  such  corporation  or  company  6 

to  recover  such  debt  with  costs,  except  as  provided  in  the  four  following  7 

sections.  8 


115  Mass.  580. 
121  Mass.  510. 


174  Mass.  45. 
204  Mass.  494. 


226  Mass.  148. 


Contractor  not 
to  have  such 
action. 
1873.  353.  §  2. 

P.  s.  112, 5 144.  action 


Section  97.     A  person  who  has  contracted  to  construct  the  whole     1 
or  a  specified  part  of  such  railroad  or  railway  shall  not  have  such  right  of    2 

3 


R.L.  lll.§165. 
1904,  373. 


1906.  463.  II.  §§  219. 
258.  III.  §§  118.  158. 


226  Mass.  148. 


Notice  of  in- 
tention to  be 
filed. 

1873.  353.  §  4. 
P.  S.  112, 
§  146. 
R.  L. Ill, 
§167. 
1904,  373. 


Section  98.     A  person  shall  not  have  such  right  of  action  for  materials  1 

furnished,  unless,  before  beginning  to  furnish  them,  he  files  in  the  office  2 

of  the  clerk  of  the  city  or  town  where  any  of  the  materials  are  to  be  3 

furnished  a  written  notice  of  his  intention  to  claim  such  right,  in  the  4 

manner  provided  for  filing  the  statement  named  in  the  following  section.  5 

1906,  463,  II,  §§  221,  258,  III,  §§  120,  158. 


Statement  of 
amount  of  debt 
to  be  filed. 
1873,  353,  §  3. 
P.  S.  112,  §  145. 
R.  L.  Ill, 
§  166. 
1904,  373. 
1906,  463.  II. 
§  §  220.  258. 
III.  §§  119. 
158. 
127  Mass.  101. 


Section  99.     A  person  shall  not  have  such  right  of  action  for  labor  1 

performed,  unless,  within  thirty  days  after  ceasing  to  perform  it,  he  files  2 

in  the  office  of  the  clerk  of  a  city  or  town  where  any  of  said  labor  was  3 

performed  a  written  statement,  on  oath,  of  the  amount  of  the  debt  so  due  4 

him  and  of  the  name  of  the  persons  for  whom  and  by  whose  employment  5 

the  labor  was  performed.     Such  right  of  action  shall  not  be  lost  by  a  6 

mistake  in  stating  the  amount  due;   but  the  claimant  shall  not  recover  7 

as  damages  a  larger  amount  than  is  named  in  said  statement  as  due  to  8 

him,  with  interest  thereon.  9 


ofTctfons"            Section  100.     Such  action  shall  not  be  maintained  unless  begun  within  1 

p%^'m'U47  si.xty  days  after  the  plaintiff  ceased  to  perform  such  labor  or  to  furnish  2 

R.  L.  in'.  5 168.  such  materials.  3 

1904,  373.  1906,  463,  II,  §§  222,  258,  III,  §§  121,  158. 


Evasion  of 
payment  of 
fare. 

1849,  191.  §  2. 
1857.  240.  §  5. 
G.  S.  63, 
§§  113, 141. 
1864.  229,  §  33. 
1871,381,  §  37. 
1874,  372, 
I  150. 

P.  S.  112.  §  197. 
R.  L.  111. 
§  251. 

1906.  463.  I. 
§§64,  68. 


OFFENCES   RELATING  TO   RAILROADS   AND   STREET   RAILWAYS. 

Section  101.     Whoever  fraudulently  evades  or  attempts  to  evade  the  1 

payment  of  a  toll  or  fare  lawfully  established  by  a  railroad  corporation  2 

or  railway  company,  either  by  giving  a  false  answer  to  the  collector  of  3 

the  toll  or  fare,  or  by  traveling  beyond  the  point  to  which  he  has  paid  4 

the  same,  or  by  leaving  the  train  or  car  without  having  paid  the  toll  or  5 

fare  established  for  the  distance  traveled,  or  otherwise,  shall  forfeit  not  6 

less  than  five  nor  more  than  twenty  dollars.     Whoever  does  not  upon  7 

demand  first  pay  such  toll  or  fare  shall  not  be  entitled  to  be  transported  8 

for  any  distance,  and  may  be  ejected  from  a  railway  car;  but  no  person  9 
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10  shall  be  removed  from  a  car  of  a  railroad  corporation  except  as  provided  228.^'^^^'  ®*' 

11  in  section  ninety-three,  nor  from  a  train  except  at  a  regular  passenger  174  Mass.  40i. 

12  station. 

178  Mass,  64.  185  Mass.  279.  216  Mass.  178.  222  Mass.  121. 

1  Section  102.     No  railroad  corporation  or  railway  company  or  any  ^^"^^^^^0  to 

2  officer  or  employee  thereof  shall  use  or  deposit  a  torpedo  or  other  ex-pio-  i908,'495. ' 

3  sive  upon  or  near  the  tracks  of  any  railroad  or  railway  for  the  purpose  of 

4  signalling  or  otherwise,  unless  there  is  plainly  and  conspicuously  stamped 

5  or  otherwise  permanently  marked  thereon  in  a  manner  approved  by 
G  the  department  a  word  or  words  indicating  that  such  torpedo  or  other 
7  explosive  is  dangerous. 

1  Section  103.    Whoever  unlawfully  and  intentionally  injures,  molests  injury  to 

2  or  destroys  any  signal  of  a  railroad  corporation  or  railway  company,  I'sTe'.es. 

3  or  any  line,  wire,  post  or  other  structure  or  mechanism  used  in  connec-  fsS/s.'     °'' 

4  tion  with  such  signal,  or  prevents  or  in  any  way  interferes  with  the  r^l  in, 

5  proper  working  of  such  signal,  shall  be  punished  by  a  fine  of  not  more  fg^^g^  ^gg  i 

6  than  five  hundred  dollars  or  by  imprisonment  for  not  more  than  two  §§65,68. 

7  years,  or  both. 

1  Section  104.    Whoever  wilfully  throws  or  shoots  a  missile  at  a  loco-  xhromng  mis- 

2  motive  engine,  or  railroad  or  railway  car  or  train,  or  at  a  person  on  such  I'slo.'^uo. 

3  engine,  car  or  train,  or  in  any  way  assaults  or  interferes  with  a  con-  rLVu,^^"^' 

4  ductor,  engineer,  brakeman,  or  motorman,  while  in  the  performance  of  fg^'o^.'^a^.  i. 

5  his  duty  on  or  near  such  engine,  car  or  train,  shall  be  punished  by  a  H/^j^g*-  ^gj 

6  fine  of  not  more  than  one  hundred  dollars  or  by  imprisonment  for  not  575.* 

7  more  than  one  year,  or  both.     A  person  so  offending  may  be  arrested 

8  without  a  warrant  by  an  officer  authorized  to  serve  criminal  process, 

9  and  kept  in  custody  in  jail  or  other  convenient  place  not  more  than 

10  twenty-four  hours,  Sundays  and  legal  holidays  excepted,  at  or  before  the 

11  expiration  of  which  time  he  shall  be  taken  before  a  proper  court  or  mag- 

12  istrate,  and  proceeded  against  according  to  law. 

GENER.\L  jurisdiction  AND  POWERS  OF  THE  DEPARTMENT. 

1  Section  105.    The  jurisdiction,  powers,  authority  and  discretion  dele- General  juris- 

2  gated  to  the  department  by  sections  ten  to  twenty-six,  inclusive,  of  this  etc.,  of'thede-' 

3  chapter  and  section  one  hundred  and  eighty-five  of  chapter  one  hundred  fo  brHmited! 

4  and  sixty  shall  not  be  limited  by  other  provisions  of  law  contained  in  fgi^^  ^g^^  5  29. 

5  chapters  one  hundred  and  fifty-nine  to  one  hundred  and  sixty-three,  ^-*  ^'^-  *^^- 

6  inclusive,  or  in  chapter  one  hundred  and  sixty-six,  nor  shall  such  provi-  (1920). 

7  sions  prevent  the  department  from  exercising  to  the  fullest  extent  such 

8  jurisdiction,  powers,  authority  and  discretion. 
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1.  Licensing  of  certain  motor  carriers  regu- 

lated.    Fees. 

2.  License  to  specify  route. 
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to  permit  through  traffic  in  certain 
cases. 

4.  Certain  licenses  to  remain  in  force  until 

revoked.     Revocation  of  licenses. 

5.  Temporary  licenses. 

6.  Bond.     Operation  prohibited  if  bond 
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Sect. 
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10.  Licensee  declared  to  be  common  carrier. 

11.  Revocation  of  registration  and  driver's 

license  for  violations. 
Local  rules  and  regulations.    Powers  of 

department  relative  to. 
Powers,    etc.,    of    registrar    of    motor 

vehicles,  etc.,  not  affected. 
14.  Chapter  not  applicable  to  troUeymotors 

or  trackless  trolleys. 
General      penalty.        Jurisdiction      of 
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Pena,lty  for  evasion  of  payment  of  fare. 

Eviction. 


12 


13 


15. 


16. 


Licensing  of 
certain  motor 
carriers  regu- 
lated.    Fees. 
1916,  293,  §  1. 

1918,  220,  I  2. 

1919,  371, 
§§  1,7. 

G.  L.  (ed.  of 
1920)  159,  §  45 

1925,  280, 
§§1,4. 

1926,  163; 
392,  §  1. 
1931,  408, 
§§  1,2. 

253  Mass.  178. 

254  Mass,  28, 
240,  248,  253, 
271 

258  -Mass.  498. 
260  Mass.  193. 
4  Op.  A.  G.  7, 
183,  422. 
Op.  A.  G. 
(1917)  45,  101. 
Op.  A.  G. 
(1919)  66. 


Section  1.  No  person  shall,  except  as  otherwise  provided  in  this 
chapter,  operate  any  motor  vehicle  upon  any  public  way  in  any  city  or 
town  for  the  carriage  of  passengers  for  hire,  in  such  a  manner  as  to 
afford  a  means  of  transportation  similar  to  that  afforded  by  a  railway 
company,  by  indiscriminately  receiving  and  discharging  passengers  along 
the  route  on  which  the  vehicle  is  operated  or  may  be  running,  or  for 
transporting  passengers  for  hire  as  a  business  between  fixed  and  regular 
termini,  without  first  obtaining  a  license  for  such  operation  from  the 
city  council  of  such  city  or  the  selectmen  of  such  town,  in  this  chapter 
called  the  licensing  authority;  provided,  that,  in  respect  to  any  boule- 
vard or  way  under  the  jurisdiction  of  the  metropolitan  district  commis- 
sion, such  commission  shall  constitute  the  licensing  authority.  Any  such 
license  issued  by  a  city  council  under  this  section  shall  be  subject  to  the  13 
approval  of  the  mayor.  The  fee  for  any  such  license  shall  not  exceed  14 
ten  dollars.  Such  license  may  limit  the  number  of  vehicles  to  be  oper-  15 
ated  thereunder.  Any  person,  receiving  a  license  under  this  section  and  16 
operating  a  vehicle  or  vehicles  thereunder,  shall,  in  respect  to  such  17 
operation,  be  subject  to  such  orders,  rules  or  regulations  as  shall  be  18 
adopted  by  the  licensing  authority  under  this  chapter.  No  license,  19 
certificate  or  permit  shall  be  required  under  this  chapter  in  respect  to  20 

21 


9 
10 
11 
12 


such  carriage  of  passengers  as  is  exclusively  interstate. 

License  to  SECTION  2.    Every  such  license  shall  specify  the  route  or  routes  over 

ToMe^  which  the  motor  vehicles  used  thereunder  may  be  operated.    A  licensee 

llfii^ss.  178.  shall  not  operate  motor  vehicles  for  the  purposes  specified  in  the  preced- 
240,^4^253:  ing  section  otherwise  than  upon  routes  specified  in  the  license  or  licenses 
issued  to  him,  provided  that  in  the  event  of  the  closing  of  the  whole  or 
a  portion  of  such  a  route  by  public  authority  or  of  interference  with 
operation  thereon  by  street  repairs,  fire,  accident,  unusual  and  severe 
traffic  congestion  or  other  emergency,  a  licensee  may  temporarily  operate 
such  vehicles  by  a  reasonably  direct  and  convenient  detour. 


271. 

258  Mass.  498, 

260  Mass.  193 


1 

2 
3 
4 
5 
6 
7 
8 
9 


Department          SECTION  3.  If  a  pcrson  dcsiriug  to  operate  any  motor  vehicle  for  the  1 

to  be  hcensmg  .  '                                 ,•               •  i                                    j.                      '              ^    1          *.  O 

authority  to  purposes  and  m  the  manner  aforesaid  over  a  route  covering  at  least  - 

permit  through  "      ^ 
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traffic  in 
certain  cases. 


3  twenty  miles  holds  a  license  therefor  in  the  terminal  municipalities  and 

4  also  a  license  in  all  but  one  of  the  intervening  municipalities,  or,  in  case  ^g,QJ  'j'^"^  °J^^ 

5  seven  or  more  municipalities  intervene,  in  all  but  one  or  two  thereof,  'S?*' ^Ro' ^ '• 

6  the  department  of  public  utilities,  hereinafter  in  this  chapter  called  the  §§  1.2. 

7  department,  on  petition  of  such  person,  shall  act  as  the  licensing  author-  sri't  Mala!  28,' 

8  ity  in  the  one  or  two  municipalities,  as  the  case  may  be,  in  which  such  iiTi;  '*^'  '^^' 

9  person's  application  for  such  an  original  license  has  not  been  favorably  iio  lilll'.  ill'. 

10  acted  upon  within  three  months  after  tlie  filing  thereof.     The  depart- 

11  ment,  before  issuing  such  a  license,  shall  give  a  public  hearing  thereon 

12  after  notice  to  the  licensing  authority  of  such  a  municipality,  and  if  the 
1.]  department  finds  that  public  convenience  and  necessity  require  that  the 

14  applicant  be  allowed  to  operate  motor  vehicles  through  such  a  munici- 

15  pality  and  over  a  route  as  aforesaid,  it  may  issue  a  license  therefor  and 
1()  shall  specify  therein  the  route  or  routes  over  which  such  motor  vehicles 
17  shall  be  operated  therein,  but  operation  under  such  a  license  shall  be 
IS  limited  to  through  traffic  without  stopping  in  such  municipality  for 

19  taking  on  or  discharging  passengers,  except  in  case  of  a  railroad  or  rail- 

20  way  company  operating  a  bus  line  as  a  part  of  its  system. 

1  Section  4.    Each  license  issued  after  July  eighteenth,  nineteen  hun-  certain  licenses 

2  dred  and  twenty-seven,  under  the  provisions  of  general  law  applicable  force'unt'ii'" 

3  thereto  or  under  this  chapter,  and  not  since  revoked,  shall  remain  in  Revoca'tion 

4  force  and  effect  as  to  the  routes  and  for  the  number  of  vehicles  specified  G.'L.'^ced^'of 

5  in  such  license  or  operated  thereunder,  notwithstanding  any  limitation  }po'  ^^'  5  ^^• 

6  therein  contained  as  to  the  time  it  shall  remain  in  effect,  until  revoked  l^^iiJos, 

7  as  hereinafter  provided.    After  public  notice  and  hearing,  the  licensing  253  Mass.  i78. 

8  authority  may,  for  good  and  sufficient  reasons  to  be  stated  in  the  order  240/24^253; 

9  of  revocation,  revoke  in  whole  or  in  part  such  a  license  issued  by  such  iss  Mass.  493. 

10  authority,  but  unless  within  thirty  days  after  any  such  order  of  revoca-  ^^°  *'*^^  ^^^• 

11  tion,  except  an  order  made  by  the  department  or  by  the  metropolitan 

12  district  commission  acting  as  such  licensing  authority,  the  licensee  con- 

13  sents  thereto  in  writing,  such  order  shall  not  be  valid  until  approved  by 

14  the  department  after  public  notice  and  hearing. 

1  Section  5.    The  department  may,  in  order  to  provide  for  unusual,  Hce11se°8^'"^ 

2  sudden  or  unforeseen  transportation  needs,  or  to  avoid  interruption  of  i^^i,  408,  5 1. 

3  existing  transportation  facilities,  issue  such  temporary  licenses  as  it 

4  deems  that  public  convenience  and  necessity  may  require  over  such 

5  route  or  routes  as  it  shall  specify.    All  temporary  Hcenses  issued  under 

6  the  provisions  of  this  section  shall  be  limited  to  such  period  as  the  de- 

7  partment  shall  specify,  not  exceeding  si.xty  days.    No  such  license  shall 

8  be  renewed,  nor  shall  more  than  one  such  license  for  substantially  the 

9  same  route  be  granted  to  the  same  person  because  of  the  same  emergency. 

1  Section  6.     No  motor  vehicle  shall  be  operated  under  any  license  Bond. 

2  issued  under  this  chapter  until  the  licensee,  in  addition  to  complying  pro1[^H°ed 

3  with  all  orders,  rules  and  regulations  of  the  licensing  authority,  shall  eanreitd.  etc. 

4  have  deposited  with  the  state  treasurer  a  bond,  running  to  him  in  such  Jgjg' I71'  H' 

5  sum  as  the  department  may  reasonably  require,  with  a  surety  or  sureties  g.  l!  (e<i!  of 

6  or  other  security  approved  by  the  state  treasurer  and  by  the  depart-  1925, 346,'  §  s. ' 

7  ment,  conditioned  to  pay  any  final  judgment  obtained  against  the  prin-  392.52. ' 

8  cipal  named  in  the  bond  for  anv  injury  to  person  or  propertv  or  for  dam-  \lll'  III' ' '' 

551,' 2. 
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253  Mass.  178. 

254  Mass.  28, 
240.  248,  253, 
271. 

258  Mass.  498. 
260  Mass.  193. 
4  Op.  A.  G.  422. 


ages  for  causing  the  death  of  any  person  by  reason  of  any  neghgent  or 
unlawful  act,  on  the  part  of  said  principal,  his  or  its  agents,  employees 
or  drivers,  in  the  use  or  operation  of  any  such  motor  vehicle.  Any  person 
so  injured  or  damaged,  or  hi.s  executor  or  administrator,  or  the  executor 
or  administrator  of  any  person  whose  death  was  so  caused,  may  enforce 
payment  of  such  judgment  by  suit  on  said  bond  in  the  name  of  the  state 
treasurer,  and  in  such  suit  the  court  may  make  any  appropriate  order 
for  the  application  of  any  security  deposited  as  aforesaid.  If  any  lia- 
bility insurance  policy  filed  as  security  for  any  such  bond,  or  any  such 
bond  with  a  surety  company  as  surety,  shall  be  cancelled  or  a  renewal 
policy  or  bond  is  not  filed  prior  to  the  expiration  thereof,  or  if  the  state 
treasurer  or  the  department  at  any  time  after  notice  and  hearing  shall 
determine  that  the  sureties  on  any  such  bond  or  the  security  therefor  is 
not  sufficient,  or  if  the  department  shall  in  its  discretion  determine  and 
notify  the  licensee  that  a  larger  bond  is  required,  no  such  motor  vehicle 
shall  thereafter  be  operated  until  the  licensee  has  furnished  other  or 
additional  security  approved  by  the  state  treasurer  and  by  the  depart- 
ment. No  security  other  than  as  herein  provided  shall  be  required  of 
any  such  licensee. 


9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
2.3 
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Certificate 
of  public 
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and  necessity. 
1925,  280.  §  2 
[G.  L,  159, 
§  48 A). 
1931,  408, 
§§1,2. 
254  Mass.  28, 
240.  248,  253. 
258  Mass.  498. 
262  Mass.  583. 


Section  7.  No  person  shall  operate  a  motor  vehicle  under  a  license  1 
issued  as  aforesaid  unless  he  has  also  obtained  from  the  department  a  2 
certificate  declaring  that  public  convenience  and  necessity  require  such  3 
operation.  The  department  may,  after  public  hearing,  issue  or  refuse  4 
to  issue  such  a  certificate,  or  may  issue  the  same  for  the  partial  exercise  5 
only  of  the  privilege  sought.  Such  certificate  shall  specify  the  route  or  6 
routes  over  which  the  motor  ^'ehicles  to  be  used  thereunder  may  operate,  7 
and  may  prescribe  the  period  during  which  the  rights  granted  therein  or  8 
in  such  license  may  be  exercised,  and  may  attach  to  the  exercise  of  said  9 
rights  such  terms  and  conditions  as  the  department  shall  deem  that  10 
public  convenience  and  necessity  may  require.  The  department,  after  11 
notice  and  hearing,  may  revoke  any  such  certificate  for  cause,  and  may,  12 
in  like  manner,  revise  any  provisions  thereof  and  any  of  the  terms  and  13 
conditions  of  such  certificate  or  license.  Upon  such  revocation,  or  upon  14 
the  termination  of  the  period  coNcred  by  such  certificate,  the  right  of  15 
any  person  to  operate  thereunder  shall  immediately  terminate.  The  16 
department  may  adopt  rules  prescribing  the  manner  and  form  in  which  17 
applications  for  certificates  or  for  any  modification  of  outstanding  cer-  18 
tificates  shall  be  made.  19 


Permit. 

1925.  280.  §  2 

[G.  L.  159. 

§488). 

254  Mass.  28, 

240,  248,  253. 

258  Mass.  498. 


Section  8.  No  motor  vehicle  shall  be  operated  under  a  license  issued  1 
under  the  provisions  of  this  chapter  without  a  permit  from  the  depart-  2 
ment.  Such  permit  shall  not  be  issued  until  an  inspector  of  the  depart-  3 
ment  finds  that  such  motor  vehicle,  in  respect  to  type,  construction,  4 
equipment  and  operating  condition,  conforms  to  the  rules  and  regulations  5 
promulgated  by  the  department  under  the  provisions  of  this  chapter.  6 
The  department  may  charge  for  such  permit  such  reasonable  fee  not  7 
exceeding  ten  dollars  as  it  may  fix.  Such  permit  may  be  revoked  or  8 
suspended  by  the  department  at  any  time  when  it  appears  to  the  depart-  9 
ment  that  the  motor  vehicle  co\ered  by  such  permit  does  not  conform  10 
to  said  rules  and  regulations.  No  other  permit,  license  or  registration  11 
shall  be  required  for  any  such  motor  vehicle,  except  as  provided  in  12 
chapter  ninety.  13 
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1  Section  9.    No  person  shall  drive  any  motor  vehicle  under  authority  Driver,  .luaii- 

2  of  this  chapter  unless  he  shall,  in  addition  to  holding  an  unlimited  license  iio?ns™'*  "'"^ 

3  to  operate  motor  vehicles  from  the  registrar  of  motor  vehicles,  be  licensed  ^^^''  *°^' ' '' 

4  by  the  department.    No  license  shall  be  issued  by  the  department  except 

5  to  persons  at  least  twenty-one  years  of  age.    The  department  may  charge 

6  a  fee  of  one  dollar  for  each  such  license,  and  may  revoke  or  suspend  such 

7  a  license  at  any  time  for  such  cause  as  may  seem  to  it  sufficient.    No  other 

8  license  or  permit  than  as  specified  or  referred  to  in  this  section  shall  be 

9  required  for  any  such  driver. 

1  Section  10.    Any  person  engaged  in  the  operation  of  motor  vehicles  Licensee 

2  under  a  license  and  certificate  as  provided  in  this  chapter  is  hereby  brcommon 

3  declared  to  be  a  common  carrier.    The  department  shall  have  general  m8!226.  §  2. 

4  supervision  and  regulation  of,  and  jurisdiction  and  control  over  such  j^'f'y'^' 

5  common  carriers  to  the  same  extent  as  it  has  over  railway  companies,  1^25.  aso.  §  1 

6  except  as  to  the  issue  of  securities  bv  persons  whose  securities  are  not  §  *51- 

7  subject  to  the  jurisdiction  of  the  department.    The  department  may,  392,11.  ' 

8  from  time  to  time,  prescribe  forms  of  accounts,  records  and  memoranda  §5'*/,' I"*' 

9  for  such  common  carriers  and  their  accounts  shall  be  kept  in  accordance  240, 24T253! 
10  with  the  forms  prescribed.  ^''^■ 

238  Mass.  49S. 

1  Section  11.     If  the  department  after  notice  and  hearing  finds  that  Revocation  of 

2  any  motor  vehicle  subject  to  this  chapter  has  been  operated  in  violation  and  drivers 

3  of  any  provision  thereof,  it  may  notify  the  registrar  of  .motor  vehicles  vTohitioM. 

4  of  its  findings,  and  the  registrar  may  thereupon  revoke  the  registration  '^•'^■^°*'  ^  '■ 

5  of  such  motor  vehicle  or  the  license  of  the  driver  thereof,  or  both,  as  may 

6  be  recommended  by  the  department. 

1  Section  12.     The  licensing  authority  in  any  city  or  town  may,  in  Local  rules 

2  respect  of  matters  not  treated  of  in  the  provisions  of  law  governing  the  tk.ns'^'^^Powers 

3  operation  of  motor  vehicles  under  this  chapter  or  rules  established  by  "eiaUve'^to"''" 

4  the  department,  adopt  rules  and  regulations  governing  such  operation.  \l\f  ~ff'  5 1- 

5  After  the  adoption  of  any  such  rules  and  regulations,  any  person  operat-  §§  2.' 3. 

6  ing  such  a  motor  vehicle  as  authorized  by  this  chapter,  or  a  railway  or  1920)  159, 5  47, 

7  railroad  company  operating  a  railway  or  railroad  in  such  city  or  town,  or  1927!  lit'.  §  2. 

8  any   twenty   residents   thereof,   may  petition   the   department   for   the  §§^^'2.°*' 

9  alteration,  amendment  or  revocation  of  any  such  rule  or  regulation.        ?4o '24T253' 

10  The  department,  upon  such  petition,  after  notice  to  the  licensing  ^jg  jj^g  493 

11  authority  and  a  hearing,  may  alter,  amend  or  revoke  such  rule  or  regu-  "    *      •      ■ 

12  lation  and  establish  in  place  thereof  rules  and  regulations  thereafter  to 
I.'-!  be  observed  in  such  city  or  town.     Thereafter  the  department,  upon  its 

14  own  initiative  or  upon  petition  of  the  mayor  of  such  city  or  the  select- 

15  men  of  such  town,  or  of  any  person  so  operating  any  such  motor  vehicle 

16  in  such  city  or  town,  or  of  a  railway  or  railroad  company  operating  a 

17  railway  or  railroad  in  such  city  or  town,  or  of  any  twenty  residents  thereof, 

18  after  notice  to  the  licensing  authority  of  such  city  or  town,  may  alter, 

19  amend  or  revoke  any  rule  or  regulation  established  by  the  department, 

20  and  may  adopt  rules  and  regulations  in  substitution  thereof.     Rules  and 

21  regulations  prescribed  by  the  department  under  this  section  shall  not  be 

22  subject  to  amendment  or  repeal  by  a  city  or  town  or  by  the  licensing 

23  authority  thereof. 
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o°"S'war"         Section  13.    Nothing  contained  in  this  chapter  shall  lessen  or  affect  1 

Slwdls^tc,     *'^^  authority  or  powers  of  the  department  of  public  works  or  of  the  2 

not  affected.      registrar  of  motor  vehicles  under  chapter  ninety.  3 

1925,  280,  §  2  [G.  L.  159,  1931.  408.  §  1.  258  Mass.  498. 

S  48B].  254  Mass.  28.  240,  248,  253. 

appX'abieto         Section  14.     The  provisious  of  this  chapter  shall  not  apply  to  trans-  1 

or°trSies3"     portatlon  by  the  system  known  as  trolleymotor  or  trackless  trolley  2 

troUeys.           under  the  provisions  of  chapter  one  hundred  and  sixty-three.  3 

1931,  408,  §  1. 

penalty.               SECTION  15.     WTiocver  violates  any  provision  of  this  chapter,  or  any  1 

Jurisdiction       order,  rule  or  regulation  adopted  or  established  thereunder,  or  anv  re-  2 

of  courts.  .'  P.  ,..r  ..  ...  ,.' 

1919, 371.  §  5.    quirement,  condition,  limitation  or  restriction  contained  in  any  license,  3 

1920)  159,  §  49.  certificate  or  permit  issued  under  authoritv  of  this  chapter,  shall  be  4 

1931!  4osi     '    punished  by  a  fine  of  not  more  than  one  hundred  dollars  or  by  imprison-  5 

2M  Mass.  178.   nieut  in  the  house  of  correction  for  not  more  than  two  months,  or  both;  6 

240,'24T253!     ^'^*^  ^hc  suprcmc  judicial  and  superior  courts  shall  have  jurisdiction  in  7 

258  Mass.  498.  equity  to  restrain  any  such  violation  upon  petition  of  the  department,  S 

any  licensing  authority,  ten  citizens  of  any  city  or  town  affected  by  such  9 

violation,  or  any  interested  party.  10 

Tv^sfon  of'           Section  16.    Whoever  fraudulently  evades  or  attempts  to  evade  the  1 

payment          payment  of  a  fare  lawfully  established  by  a  common  carrier  duly  licensed  2 

Eviction           under  the  provisions  of  this  chapter,  either  by  giving  a  false  answer  to  3 

159,  §  49A1.     '  the  collector  of  the  fare,  or  by  travelling  beyond  the  point  to  which  he  4 

§§  i,'2.   '         has  paid  the  same,  or  by  leaving  the  motor  vehicle  without  having  paid  5 

the  fare  lawfully  established  for  the  distance  travelled,  or  otherwise,  6 

shall  forfeit  not  less  than  five  nor  more  than  twenty  dollars.     Whoever  7 

does  not  upon  demand  first  pay  such  fare  shall  not  be  entitled  to  be  S 

transported  for  any  distance,  and  may  be  ejected  from  such  a  motor  9 

vehicle.  10 
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CHAPTER    160 

RAILROADS. 


Sect. 

1.  Definitions. 

2.  .Application  to  certain  matters  aris- 

ing in  Boston. 

CORPORATIONS  SUBJECT  TO  THE  PROVISIONS 
OF    THI3    CHAPTER. 

3.  Corporations  subject  to  this  chapter. 

4.  Corporation    ch.artered    by    concur- 

rent legislation. 

5.  Corporation    or    trustees    operating 

railroads  of  other  corporations. 

BIGHTS  RESERVED  BY  THE  COSIMON'tt'EALTH. 

6.  Rights  reserved  by  commonwealth. 

7.  Commonwealth  may  take  railroad. 

SPECIAL    CH.^HTERS. 

8.  Petition   for  charter  to   be  accom- 

panied by  report  of  engineer,  map. 
etc. 

9.  Plans,  etc.,  to  be  deposited  in  state 

library. 

10.  Petition  not  to  be  acted  upon  until 

notice,  etc. 

11.  Railroad  to  be  within  limits  speci- 

fied. 

12.  Chartered  railroads  to  be  located. 

etc.,  under  this  chapter. 

INCORPORATION    UNDER    GENER-iL    L.\WS. 

13.  Incorporation   of   railroad   corpora- 

tions. 

14.  Agreement  of  association,  corporate 

name,  etc. 

15.  Associates'  authority. 

16.  Publication  of  agreement  of  associa- 

tion. 

17.  Certificate  of  public  convenience  and 

necessity. 

18.  Map  of  route,  report  of  engineer  and 

estimates. 

19.  Submi-ssion  of  map,  etc.,  to  board  of 

aldermen,  etc. 

20.  Route  may  be  agreed  upon. 

21.  Proceedings  on  failure  to  agree. 

22.  Spurs  and  branches. 

23.  Certificate,  map  and  report  to  be  de- 

posited with  department. 

24.  Certificate   of   compUance.      Filing. 

Certificate  of  incorporation. 
Form  of  certificate.  Certificate 
to  be  recorded. 

25.  Increase   and   reduction    of   capital 

stock.  Change  of  gauge  regu- 
lated. 

26.  Proceedings  void. 


Sect. 

27.  Limit  of   time   for   construction   of 

railroad. 

28.  Capital  stock  of  narrow  gauge  rail- 

roads. 

ORGANIZATION. 

29.  First  meeting  of  incorporators. 

30.  Organization. 

OFFICERS. 

31.  Officers. 

32.  Election  of  officers. 

MEETINGS. 

33.  Meetings   of    stockholders;    notice, 

quorum,  etc. 

34.  Special  meetings. 

35.  Voting  rights  of  corporation  upon  its 

own  stock. 

36.  Voting  rights  of  stockholders. 

37.  Meetings  of  directors. 

CAPITAL   STOCK. 

38.  Stock  certificates. 

39.  Assessments  upon  shares. 

40.  Collection  of  assessment. 

41.  Purposes    for    which    capital    stock 

may  be  increased. 

42.  Forfeiture  for  unauthorized  increase 

of  capital  stock. 

43.  Preferred  stock,  issue  of. 

44.  Designation  of  preferred  stock,  etc. 

45.  Preferred  stock:  voting  power,  limi- 

tation on  amount. 

46.  Preferred    stock    to    be    offered    to 

stockholders,  etc. 

ISSUE    OF  STOCK,    BONDS,    ETC. 

47.  Issue  of  capital  stock,  bonds,  coupon 

notes,  and  other  evidences  of  in- 
debtedness. 

48.  Approval  of  issue  of  bonds,  coupon 

notes  and  other  e\-idence3  of  in- 
debtedness.    Penalty. 

BONDS    AND   MORTGAGES. 

49.  Registered  bonds. 

50.  Securities  collectible. 

51.  Trustees  entitled  to  possession  may 

contract  with  corporation  to  oper- 
ate railroad. 

52.  Trustees  in  possession  to  call  annual 

meetings. 

53.  Election  and  confirmation  of  trus- 

tees. 


2024 


RAILROADS. 


[Chap.  160. 


Sect. 

54.  Equity  jurisdiction  of  supreme  judi- 

cial court. 

55.  Riglits    of    purchaser    under    fore- 

closure. 

STOCK   AND    SCRIP    DIVIDENDS. 

56.  Stocic  or  scrip  dividends  forbidden, 

when. 

57.  LiabiHty  of  directors. 

CONNECTING    RAILROADS. 

58.  Connecting  railroad  companies  may 

use  each  other's  roads. 

59.  Compensation  for  drawing  cars. 

60.  Determination  of  rates  for  drawing 

cars,  etc. 

61.  Connecting  roads  chartered  by  other 

roads. 

62.  Connecting  companies  may  contract 

that  one  shall  perform  all  trans- 
portation for  the  other. 

63.  Term  of  lease  not  to  exceed  ninety- 

nine  years. 

TAKING     SECURITIES     OP     OTHER     C0RP0R.4- 
TIONS. 

64.  Taking  securities  of  other  corpora- 

tions. 

65.  Stock  in  a  telegraph  company. 

66.  Guaranty    of    bonds    of    steamship 

companies. 

67.  Railroad   corporation   may   become 

associate  in  grain  elevator  corpo- 
ration. 

68.  Connecting    roads    may    guarantee 

each  other's  bonds. 

69.  Railroad    corporations   may   aid   in 

construction  of  branches,  etc. 

70.  May  invest  in  securities  of  terminal 

companies    and    certain    e-xpress 
companies. 

AUXILIARY    SERVICES. 

70A.  May  acquire,  operate,  etc.,  steam- 
ship companies,  docks,  motor  ve- 
hicles, etc. 

CONSOLIDATION      OF      RAILROAD     COMPANIES 
RESTRAINED. 

71.  Corporations  owning,  etc.,  railroiid 

not  to  acquire  stock  in  domestic 
railroad. 

72.  Department  to  pass  on  consolidation 

and  report  to  general  court. 

73.  Rates  not  to  be  increased  or  facili- 

ties diminished  by  consoUdation. 

74.  Penalties. 

LOCATION  AND  CONSTRUCTION  OF  RAILROAD. 

Conditions  Precedent. 

75.  Establishing,  method    for    crossing 

highways. 


Sect. 

76.  Prerequisites  to  use  of  land  for  rail- 

road. 

77.  Location    not    to    be    within    three 

miles  of  state  house. 

Purchase  of  Land. 

78.  What  may  be  purchased. 

79.  Location  of  purchased  land. 

Taking  by  Eminent  Domain. 

80.  Filing  of  location. 

81.  Change  of  location  to  avoid  griev- 

ous damage. 

82.  Taking  of  land  for  location  of  tracks. 

83.  Taking  of  property  for  other  pur- 

poses. 

84.  Taking  land  of  other  railroad,  etc. 

Change  of  Location. 

85.  Improvement  of  alignment. 

86.  Direction  of  road  may  be  varied. 

Miscellaneous. 

87.  Land  outside  limit  taxable. 

SS.      No  prescriptive  right  in  land  of  cor- 
poration. 

89.  Rules  as  to  form,  etc.,  of  records,  etc. 

Embankments,  Fences,  etc. 

90.  Fencing. 

91.  Construction,  etc.,  of  embankments 

may  be  ordered. 

92.  Enforcement  of  order. 

93.  Fences. 

94.  Cost  of  fencing,  how  recovered  from 

person  liable. 

Crossings. 

95.  Separation    of    grade    crossings    by 

agreement. 

96.  Crossings  of  one  railroad  with  an- 

other, or  over  navigable  waters. 

97.  Railroad  crossing  a  highway  not  to 

obstruct  the  same. 

98.  Space  under  bridge  regulated. 

99.  Agreements  with  cities  and  towns  as 

to  wearing  surfaces  of  bridges  and 
approaches. 

100.  Highway  may  be  raised  or  lowered 

under   direction   of   county   com- 
missioners. 

101.  Course  of  highway  may  be  altered. 

102.  Crossing  public  way  at  a  level. 

103.  Rails  to   be   protected   at  highway 

crossing. 

104.  When    highway    may    be    laid    out 

across  a  railroad. 

105.  Alterations  of  canals. 

106.  Obstructions  and   repairs  at  cross- 

ings. 

107.  Repairs  of  bridges,  etc. 

108.  County  commissioners  to  have  juris- 

diction of  obstructions. 
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Sect. 
109. 

110. 
111. 

112. 
113. 

114. 


120. 
121. 

122. 
123. 
124. 
125. 

126. 

127. 


128. 
129. 
130. 
131. 


Severance  of  private  land  by  cross- 
ing. 

Access  to  land  cut  off  by  railroad. 

Appeal  from  decision  of  county 
commissioners. 

Same  subject.    Proceedings  thereon. 

Same  subject.  Hearing;  powers  of 
department. 

Right  of  crossing  not  acquired  by 
prescription. 


BRANCHES    AND   EXTENSIONS. 

115.  Branches  and  extensions. 

116.  Switch  connections. 

117.  Switch   connection,   control   by   de- 

partment. 

OPENING    RAILROAD    FOR    USE. 

lis.      Road  not  to  be  opened  for  public  use 

until,  etc. 
119.      When  road  is  opened  for  public  use, 

map,  etc.,  to  be  filed. 


EQUIPMENT   AND    OPERATION. 

Drawbridges. 

Draw  tender. 

Drawbridges  to  be  kept  closed,  ex- 
cept. 

Passage  of  vessels,  how  regulated. 

Drawbridge  signals. 

Drawbridge  gates. 

Engineer  to  see  that  drawbridge  is 
closed. 

Penalty  on  corporations,  etc.,  for 
neglect. 

Penalties. 


Slations. 
Abandonment  of  passenger  stations 

regulated. 
Relocation   of  stations  and   freight 

depots. 
Way   stations   to   be   indicated    bj- 

signs. 
Compensation  for  joint  occupation. 


Switches,  Bridge  Guards,  etc. 

132.  Safety  switches. 

133.  Blocked  switches. 

134.  Bridge  guards. 

Signals,  etc.,  at  Crossings. 

135.  Stopping  of  trains  at  grade  crossings. 

136.  Department  may  prescribe  rules  for 

crossings. 

137.  Interlocking  signals. 

138.  Bell  to  be  rung  or  whistle  sounded. 

139.  Sounding  of  whistles  regulated. 

140.  Signboards  at  crossings  of  ways. 

141.  Signboards  at  crossings  of  traveled 

places. 


Sect. 

142.  Warning  signs  to  be  erected  by  coun- 

ties, etc. 

143.  Warning    signs    furnished    by    rail- 

roads. 

144.  When  signs  impracticable. 

145.  Penalties. 

146.  Penalty  for  removing,  etc.,  sign. 

147.  Gates,  etc.,  at  crossings. 

148.  Penalty. 

149.  Signals  at  overhead  crossings. 

150.  Removal  of  standing  wood  at  cross- 

ings. 

151.  Penalty  on  corporation  for  obstruct- 

ing highways,  etc. 

152.  Occupation  of  ways  by  cars  regu- 

lated. 


EQUIPMENT    OF   ENGINES    AND    CARS. 

153.  Electricity  a  motive  power. 

154.  Brakes  and  brakemen. 

155.  Brake  appliances  on  trains. 

156.  Safety  couplers  on  freight  oars. 

157.  Automatic  couplers  on  cars. 

158.  Grab  irons  on  cars. 

159.  Standard   height  of  draw   bars  for 

freight  cars. 

160.  Penalty. 

161.  Limitation  of  preceding  sections. 

162.  Extension  of  time  for  equipment. 

163.  Tools  to  be  carried  on  trains. 

164.  [Repealed.] 

1G5.      Heating  of  cars  regulated. 

166.  Passenger  cars  not  to  be  lighted  by 

explosive  oils. 

167.  Platform  gates. 

168.  Testing  of  locomotive  boilers. 

169.  Mufflers  with  vacuum  brakes. 

170.  Mufflcr.s  for  safety  \'alves. 

171.  Penalties. 

172.  Reasonable  accommodations. 

173.  Women,  etc.,  in  smoking  cars. 

174.  Drinking  water.. 

175.  Penalty. 

176.  Further  appliances. 

EMPLOYEES. 

177.  Uniform  caps  and   badges  for  em- 

ployees. 

178.  Color  blindness,  examination  for. 

179.  Experience   required   of   locomotive 

engineer. 
ISO.      Experience  required  of  conductor. 

181.  Promoting,  etc.,  violation  of  two  pre- 

ceding sections  forbidden. 

182.  Exceptions. 

183.  Penalty. 

184.  Rest  days  required  for  certain  em- 

ployees. 

185.  Department  to  regulate  train  crews. 

FARES,    TOLLS,    CH.\nGES,    ETC. 

186.  Rates  of  fare,  how  established  and 

revised. 
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Sect. 

transportation  of  passengers. 

187.  Conveyance  of  passengers  at  reduced 

rates. 

188.  Extra  fares  regulated. 

189.  Mileage  tickets,  coupons  to  be  de- 

tached. 

190.  Commutation  tickets  between  Bos- 

ton  and    stations    within   fifteen 
miles. 

191.  Deposit  of  season  tickets. 

192.  Reimbursing  season  ticket  holder  for 

fare  paid. 

193.  Season  tickets  for  express  messen- 

gers. 

194.  Baggage  checks. 

195.  Storage  of  baggage  from  Friday  to 

Monday. 

196.  Bicycles  as  baggage. 

197.  Cheap  morning  and  evening  trains. 

198.  Workingmen's  trains. 

198A.  Sale  of  certain  tickets  regulated. 
Penalty. 

199.  Free  passes  to  state  officers  forbid- 

den. 

200.  Passes  to  former  employees. 

TRANSPORTATION    OF    MAILS. 

201.  Mails  to  be  transported  on  request. 

202.  Compensation  for  carrying  mails. 

203.  Confirmation  of  rates. 

TRANSPORTATION    OF    MERCHANDISE. 

204.  Receipts  to  shippers  of  merchandise. 

205.  Equal  facilities  for  transportation. 

206.  Equal  facilities  to  local  expressmen. 

207.  Merchandise      to      be      forwarded 

promptly. 

208.  Charges  for  transportation  of  freight. 

209.  Penalties  on  corporations. 

210.  Freight  differential  against  Boston 

forbidden. 

211.  Discrimination  in  freight  rates  for- 

bidden. 

TRANSPORTATION    OF    MILK. 

212.  Transportation  of  milk. 

213.  Tariff  for  milk. 

214.  Penalties. 

CHANGE    OF   NAME. 

215.  Change  of  name. 

210.  Certificate  of  vote  to  be  filed  with 
secretary. 

217.  Rights  and  liabilities  under  new- 
name. 


Sect. 

offences  and  penalties. 

218.  Walking  on  track. 

219.  Loitering  in  station. 

220.  Unlawful  riding  upon  locomotive,  etc. 

221.  Fees  of  officers. 

222.  Riding- or  driving  beasts  on  railroad. 

223.  Negligence  in   permitting  beast  on 

railroad. 

224.  Neglect   to   close   gates   at   private 

crossing. 

225.  Malicious  injury  to  railroad,  etc. 

226.  Obstructing  engine  or  car,  etc. 

227.  Wilfully  stopping  train. 

228.  Tampering  with  tools. 

ACCIDENTS. 

229.  Liability  to  town  for  personal  injury. 

230.  Penalty  on  engineer,  etc.,  for  negli- 

gence. 

231.  Penalty  for  gross  negligence  in  man- 

agement of  trains. 

232.  Liability  for  damages  in  case  of  colli- 

sion at  grade  crossings,  etc. 

233.  Non-Hability  for  acts  of  expressmen. 

FIRES. 

234.  Loss  by  fire  caused  by  engine. 

235.  Spark  arresters. 

236.  Clearing  land  adjoining  track. 

237.  Engineer,  etc.,  to  give  notice  of  fire. 

238.  Employees  to  extinguish  fires. 

239.  Employees  to  be  instructed  and  pro- 

vided with  means  to  fight  fires. 

240.  Railroad  not  to  enter  public  park. 

241.  Liability  to  city  or  town  for  fire. 

BOOKS    AND    RETURNS. 

242.  Books,  accounts  and  annual  returns. 

243.  Quarterly  returns. 

244.  Lessee  of  railroad  to  make   returns 

required  of  lessor. 

RAILROADS    FOR    PRIVATE    USE. 

245.  Railroads  for  private  use. 

246.  Regulation  of  crossings. 

CORPORATIONS     TO     CONSTRUCT     RAILROADS 
IN    FOREIGN    COUNTRIES. 

Corporations  to  construct  railroads 
in  foreign  countries. 

Agreement  of  association. 

Certificate  of  compliance  with  re- 
quirements. 

Increase  or  reduction  of  capital 
stock. 

251.  Statutes  governing  such  corporation. 

252.  Enforcement. 


247. 

248. 
249. 

250. 


The  following  words  as  used  in  this  chapter,  unless  the 


Section  1.     The  following  words  as  used  in  this  chapter,  unless  the     1 

context  otherwise  requires,  shall  have  the  following  meanings:  2 

"Board  of  aldermen"  or  "selectmen"  includes  the  board  or  other    3 

4 


Definitions. 

1874,  372,  §  2. 

P.  S.  112.  §  1. 

1892,  110. 

1898,  578,  §  1.  

R.°L.  Ill,  §  1.    authority  exercising  the  powers  of  a  board  of  aldermen  or  of  selectmen 
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5  but  nothint?  herein  shall  be  construed  as  affecting  the  veto  power  of  a  i?06, 463,  ii, 

„  ~  ..  §§  I.  2o8. 

G  mayor  oi  any  city.  i9i3, 784, 5 1. 

7  "Department"",  the  department  of  public  utilities.  fn?.^'^"' 

8  "  Public  way  ",  any  way  laid  out  by  public  authority.  \ll  f^l^^-  HI 

9  "Railroad",  a  railroad  or  railway  of  the  class  usually  operated  by  ^?^^^|;||]; 

10  steam  power. 

11  "Railroad  corporation",  the  corporation  which  lays  out,  constructs, 

12  maintains  or  operates  a  railroad  of  the  class  usually  operated  by  steam 
IH  power. 

14      "Railroads  and  railways",  all  railroads  and  railways  except  tramways 
1,5  in  mines  and  marine  railways. 

1  Section  2.    The  duties  imposed  by  this  chapter  upon  county  com-  Application  to 

2  missioners  as  a  tribunal  of  original  jurisdiction  relative  to  the  fixing  of  arising  in" 

3  routes  or  to  the  location,  construction,  maintenance  and  operation  of  ?8°74?372. 1 5. 

4  railroads  shall,  in  Boston,  unless  it  is  otherwise  expressly  provided,  de-  p^f'ni^: 

5  volve  upon  the  city  council  of  said  city.     The  duties  imposed  upon  the  }»85;  }»*•  1 1 

6  county  commissioners  by  reference  or  appeal  from  the  board  of  aldermen  {^°^j1f^^s8 

7  shall,  in  cases  arising  in  Boston,  devolve  upon  the  department.  1909, 4"86,  §1. 

CORPOR-ITIONS   SUBJECT  TO  THE   PROVISIONS   OF  THIS   CHAPTER. 

1  Section  3.     Railroad  corporations  established  in  the  commonwealth  Corporations 

2  shall  be  subject  to  this  chapter  and  chapter  one  hundred  and  fifty-nine  chapter. 

3  which,  so  far  as  inconsistent  with  charters  granted  since  March  eleventh,  c;  _s:  es!  §  i.' 

4  eighteen  hundred  and  thirty-one,  shall  be  an  alteration  and  amendment  p%*n2%3*' 

5  thereof;    but  this  section  shall  not  impair  the  validity  of  any  special  fgog,  lea,' *  ^' 

6  power  heretofore  conferred  by  charter  or  other  special  act  upon  a  particu-  "^^^j^^g^^a^fg 

7  lar  railroad  corporation  which  had  exercised  such  power  before  February 
S  first,  eighteen  hundred  and  seventy-five,  or  prevent  the  continued  exer- 

9  cise  thereof  conformably,  so  far  as  may  be,  to  this  chapter  and  chapter 
10  one  hundred  and  fifty-nine. 

1  Section  4.     A  railroad  corporation  chartered  by  the  concurrent  legis-  Corporation 

2  lation  of  this  and  other  states  shall,  as  regards  any  portion  of  its  rail-  concurrent  ^ 

3  road  lying  within  this  commonwealth,  be  entitled  to  all  the  benefits  ^liy^^sfo,' 

4  and  be  subject  to  all  the  liabilities  of  the  railroad  corporations  of  this  |>'s^ii2,  §4. 

5  commonwealth. 

R.  L.  111.  §4.  1906,  463,  II,  §§4,  258. 

1  Section  5.     If  a  railroad  which  has  been  laid  out  and  constructed  ^us?°eg  0°°^?'' 

2  by  one  corporation  is  lawfully  maintained  and  operated  by  another  cor-  ^f'"t\g^'],™p'!f. 

3  poration,  the  latter  corporation  shall  be  subject  to  the  provisions  of  this  ^''^^-72     3 

4  chapter  and  chapter  one  hundred  and  fifty-nine  respecting  or  arising  p  s.'ii2,'§5.' 
.5  from  the  maintenance  and  operation  of  such  railroad,  as  if  such  railroad  i906.'463,' 

C  had  been  laid  out  and  constructed  by  it.     If  a  railroad  is  lawfully  main-  l74^Mass^?79. 

7  tained  and  operated  by  trustees,  they  shall  in  like  manner  be  subject 

8  to  the  provisions  of  law  respecting  or  arising  from  the  maintenance  and 

9  operation  of  such  railroad  which  apply  to  the  corporation  for  whose 

10  stockholders  or  creditors  thev  are  trustees. 
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Rights  reserved 
by  common- 
wealth. 
R.  S.  39,  §  84. 
G.  S.  63,  §  138. 
1872,  53,  §  18. 
1874,  372, 
§§  178,  180. 
P.  S.  112, 
§§  6,  7. 

R.  L.  Ill,  §  6. 
1906,  463, 
II,  §§  6,  258. 


RIGHTS  RESERVED  BY  THE   COMMOmVEALTH. 

Section  6.     This  chapter  and  chapter  one  hundred  and  fifty-nine  shall  1 

not  impair  the  rights  of  the  commonwealth  as  asserted  or  reserved  in  2 

previous  statutes,  and  the  commonwealth  may,  at  any  time  during  the  3 

continuance  of  the  charter  of  a  railroad  corporation  after  the  expiration  4 

of  twenty  years  from  the  opening  of  its  railroad  for  use,  purchase  of  the  5 

corporation  its  railroad  and  all  its  franchise,  property,  rights  and  priv-  6 

ileges  by  paying  therefor  such  amount  as  will  reimburse  to  it  the  amount  7 

of  capital  paid  in,  with  a  net  profit  thereon  of  ten  per  cent  a  year  from  8 

the  time  of  the  payment  thereof  by  the  stockholders  to  the  time  of  the  9 

purchase.  10 


Common-             SECTION  7.     The  Commonwealth  mav,  at  anv  time  after  one  year's  1 

wealth  may  .  ,  ,  ."  •    ^         •  i      f  t  •  ^  i 

t|keraiiroad      written  noticc  to  a  railroad  corporation,  take  its  railroad,  franchise  and  2 

1874] 372,' §  181.  other  property  by  eminent  domain  under  chapter  seventy-nine.  3 


p.  S.  112,  5  8. 


R.  L.  Ill,  §7. 


1906,  463,  II,  §§  7,  258. 


Petition  for 
charter  to  be 
accompanied 
by  report  of 
engineer,  map, 
etc. 
1833,  176. 


SPECIAL   CHARTERS. 


Section  8.     A  petition  to  the  general  court  for  a  charter  for  a  railroad  1 

corporation  shall  not  be  acted  upon,  unless  accompanied  by  such  a  map  2 

of  the  route  and  by  such  a  report  of  a  competent  engineer,  as  is  specified  3 

in  section  eighteen.  4 


R.  S.  39,  §  46. 

1848,  327,  6  1. 

1849,  131.  §  2. 


G.  S.  63,  §  13. 
P.  S.  112,  §29. 


R.  L.  Ill,  5  30. 

1906,  463,  II,  §§  8,  258. 


Section  9.     Plans  and  profiles  presented  to  a  committee  of  the  general     1 


Plans,  etc.,  to 

be  deposited  ,  ,  ...  i         i  ■        i   i 

is4s'"i4o'''^'"^^'  '^0'^""^  "^  the  hearing  of  a  petition  for  such  a  charter  shall  be  deposited  by     2 
G.  s.'  63,  §  14.    it  in  the  state  library.  3 


p.  S.  112,  §30. 


R.  L.  Ill,  §  31. 


1906,  463,  II,  §§  9,  25S. 


Petition  not          SECTION  10.     Such  petition  shall  not  be  acted  upon,   until   notice  1 

upon  until         thereof  has  been  published  according  to  law,  designating  the  route  with  2 

1833, 176.         such  certainty  as  to  give  reasonable  notice  to  all  persons  interested  therein  3 

§:  i'  63!  I  tl'.    that  their  rights  may  be  afi^ected  by  the  granting  of  the  petition,  and  4 

R.  L.Vu,V32.  that  they  may  ha\-e  an  opportunity  to  appear  and  object  thereto.  5 

1906,  463,  II,  §§  10,  258. 


Railroad  to  be 
within  limits 
specified. 
R.  S.  39,  §  48. 
G.  S.  63,  §  16. 
P.  S.  112,  §32. 
R.  L.  Ill,  S  33. 
1906,  463,  II, 
§§11,  25S. 


Section  11.     Every  charter  shall   confine  the  railroad  within   the  1 

limits  indicated  by  the  notice  required  in  the  preceding  section,  shall  2 

specify  the  several  cities  and  towns  through  which  the  railroad  may  3 

pass,  and  shall  otherwise  designate  the  route  thereof  with  as  much  cer-  4 

taintv  as  the  nature  of  the  case  will  admit.  5 


Chartered 
railroads  to  be 
located,  etc., 
under  this 
chapter. 
1874,  372,  §  33, 
P.  S.  112,  §  33. 
1882,  265,  §  3. 
R.  L.  Ill,  §  34, 
1906.  463,  II, 
§§  12,  258. 


Section  12.  The  route  of  the  railroad  of  a  corporation  established 
by  special  charter,  and  of  its  branches  and  extensions,  shall  be  fixed  ac- 
cording to  sections  twenty  and  twenty-one  except  so  far  as  they  may 
have  been  fixed  by  special  statute;  and  such  railroad,  branches  and  ex- 
tensions shall  be  located  and  constructed  according  to  the  provisions  of 
this  chapter  regulating  the  location  and  construction  of  railroads  by  cor- 
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7  porations  incorporated  under  general  laws,  except  that  section  seventeen 

8  shall  not  apply,  if  authority  so  to  locate  and  construct  has  been  granted 

9  by  special  act  of  the  general  court. 

INCORPORATION   UNDER   GENERAL   LAWS.  \ 

1  Section  13.     Fifteen  or  more  persons  may  associate  themselves  by  a  incorporation 

2  written  agreement  of  association  with  the  intention  of  forming  a  railroad  ^orpirations. 

3  corporation. 

1872,  53,  §  1.  p.  S,  112.  §  34.  1906,  463,  II,  §§  13, 

1874,  372,  i  10.  R.  L.  Ill,  §  35.  258. 

1  Section  14.    The  agreement  of  association  shall  state :  Agreement  of 

2  (a)  That  the  subscribers  thereto  associate  themselves  with  the  inten-  TOrpom?"' 

3  tion  of  forming  a  railroad  corporation.  is72!'5'3.'^' 

4  (b)  The  corporate  name  assumed,  which  shall  be  one  not  in  use  by  any  fg74"1,gg. 

5  other  railroad  corporation  in  the  commonwealth,  or,  in  the  judgment  of  ?sfsll3g°'5-}- 
G  the  department,  so  similar  thereto  as  to  be  likely  to  be  mistaken  for  it,  P-s/ri2,' 

7  and  which  shall  contain  the  words,  "railroad  corporation",  at  the  end  i89i.'2.i7,  §  i. 

„    .,  ,.  R.  L.  109.  §  8; 

b>  thereoi.  in.  §§36. 37. 

9       (c)  The  termini  of  the  railroad.  Ifu.^lls."' 

10  {(I)  The  length  of  the  railroad,  as  nearly  as  may  be. 

11  (e)  The  name  of  each  county,  city  and  town  where  the  railroad  is  to  be 

12  located. 

13  (/)  The  gauge  of  the  railroatl,  which  shall  be  either  four  feet  eight  and 

14  one  half  inches,  or  three  feet. 

15  (,17)  The  total  amount  of  the  capital  stock  of  the  corporation,  which 

16  shall  be  not  less  than  ten  thousand  dollars  for  each  mile,  if  the  gauge  is 

17  four  feet  eight  and  one  half  inches,  and  not  less  than  five  thousand  dollars 

18  for  each  mile,  if  the  gauge  is  three  feet. 

19  (h)  The  par  value  of  the  shares,  which  shall  be  one  hundred  dollars. 

20  (/)  The  names  and  residences  of  at  least  five  persons,  who  shall  be  sub- 

21  scribers  to  the  agreement  of  association,  to  act  as  directors  until  others 

22  are  chosen  and  qualified  in  their  stead. 

23  Each  associate  shall  subscribe  to  the  agreement  of  association  his  name, 

24  residence,  post  office  address,  and  the  number  of  shares  of  stock  which 
2.5  he  agrees  to  take;   but  no  subscriber  shall  be  bound  to  pay  more  than 

26  ten  per  cent  of  the  amount  of  his  subscription  unless  a  corporation  is 

27  incorporated. 

1  Section  15.     The  associates  may  from  time  to  time,  at  a  meeting  called  ^utg^j.'Jf"' 

2  therefor,  reduce  the  amount  of  the  capital  stock,  but  not  below  the  limit  i872,  53, 5  4. 

3  prescribed  in  the  preceding  section;  and  they  may,  in  like  manner,  change  §21.' 

4  the  gauge  of  their  railroad  to  the  other  gauge  allowed  by  said  section,  r  l.  in,  §37. 

5  The  directors  shall  appoint  a  clerk  and  a  treasurer,  who  shall  hold  their  §§°i5,''2ls."' 

6  respective  offices  until  a  clerk  and  a  treasurer  of  the  corporation  are  chosen 

7  and  qualified  in  their  stead.  The  directors  shall  fill  any  vacancy  in  their 
S  board,  or  in  the  office  of  clerk  or  treasurer,  before  the  organization  of  the 
9  corporation. 

1  Section  16.     The  directors,  before  fixing  the  route  of  the  railroad  as  Publication  of 

2  hereinafter  provided,  shall  publish  a  copy  of  the  agreement  of  association  alsodat^on"^ 

3  in  a  newspaper,  if  any,  published  in  each  of  the  cities  and  towns  where  {^l' 372*5^22. 

4  the  railroad  is  to  be  located,  and  if,  in  any  county,  a  newspaper  is  pub-  p  s.  112  §  37 

5  lished  in  none  of  said  cities  and  towns  therein,  in  such  newspaper  pub-  isoe,' 463!  11, 

§§  16,  258. 
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lished  in  said  county  as  shall  be  designated  by  the  department,  at  least  6 
once  in  each  of  three  successive  weeks;  and,  three  weeks  before  fixing  7 
said  route,  shall  also  post  a  copy  of  said  agreement  in  two  or  more  public  8 
places  in  each  of  said  cities  and  towns  where  said  railroad  is  to  be  located;  9 
and  the  sworn  certificate  of  the  clerk  shall  be  conclusive  evidence  of  such  10 
publication  and  posting.  11 


Certificate  of 
public  con- 
venience and 
necessity. 
1882,  265,  §  1. 
R.  L.  Ill,  §  40. 
1906.  463,  II, 
§§  IS,  258. 


Section  17.    After  compliance  with  the  provisions  of  sections  thir-  1 

teen  to  sixteen,  inclusive,  and  within  thirty  days  after  the  first  publica-  2 

tion  of  notice  of  the  agreement  of  association  therein  required,  the  3 

directors  therein  named  shall  apply  to  the  department  for  a  certificate  4 

that  public  convenience  and  necessity  require  the  construction  of  a  5 

railroad  as  proposed  in  such  agreement.     If  the  department  refuses  to  6 

issue  such  certificate,  no  further  proceedings  shall  be  had,  but  the  appli-  7 

cation  may  be  renewed  after  one  year  from  the  date  of  such  refusal.  8 


?ep?rt°of  e"-^'  SECTION  18.  The  directors  shall  prepare  a  map  of  the  route  on  an 
litfrnafe"''  appropriate  scale,  with  a  profile  thereof  on  a  vertical  scale  of  ten  to  one 
;|^2, 53,  §  6;  as  compared  with  the  horizontal  scale,  and  shall  procure  the  report  of 
1874, 372,  §  23.  a  Competent  engineer,  based  on  actual  examination  and  survey,  showing 
K.  L.  iTi,  §39.  the  kind  and  amount  of  excavation,  filling,  bridging  and  masonry  re- 
I§'i7,*2^58.  '  quired,  the  grades,  the  number  of  public  ways  and  of  other  railroads, 
and  of  navigable  streams  and  tide  waters,  to  be  crossed,  and  the  man- 


ner of  crossing  the  same,  the  general  profile  of  the  surface  of  the  country 
through  which  the  railroad  is  to  pass,  the  feasibility  of  the  route,  the 
manner  of  constructing  the  railroad,  and  a  detailed  estimate  of  the  cost  10 
of  construction.  11 


Submission  of 
map,  etc.,  to 
board  of 
aldermen,  etc. 

1873.  121,  §  2. 

1874,  372,  §  24. 
P.  S.  112,  §39. 
R.  L.  ill,  §  41. 
1906.  463,  II, 
§§  19,  258. 


Section  19.  The  directors  shall  submit  said  map  and  report  to  the  1 
board  of  aldermen  of  every  city  and  to  the  selectmen  of  every  town  2 
named  in  the  agreement  of  association,  who  shall  thereupon  appoint  a  3 
time  and  place  for  a  hearing,  of  which  notice  shall  be  given  by  publica-  4 
tion  in  a  newspaper  published  in  said  city  or  town,  or  if  none  is  pub-  5 
lished  therein,  in  such  newspaper  published  in  the  county  where  said  6 
city  or  town  is  situated  as  shall  be  designated  by  the  department,  at  7 
least  once  in  each  of  two  successive  weeks,  the  last  publication  to  be  at  8 
least  two  days  before  the  hearing;  and  by  posting  copies  of  said  notice  9 
in  two  or  more  public  places  in  said  city  or  town  at  least  two  weeks  10 
before  such  hearing.  11 


?g°reed  upon''^       SECTION  20.    If  thc  board  of  aldermen  of  a  city  or  the  selectmen  of  a  1 

J|^2. 53,  §  7;     town  named  in  the  agreement  of  association,  after  such  notice,  exhibition  2 

1874, 372,  §  25.  of  thc  map  and  the  hearing,  agree  with  the  directors  as  to  the  said  route  3 

R.L.  Ill,  §  42.  or  as  to  any  route  of  the  railroad  in  said  city  or  town,  they  shall  in  such  4 

§§20,258.   '     agreement  fix  the  route,  and  sign  and  give  to  the  directors  a  certificate  5 

setting  it  forth.  6 


feUiJ?lto°^^  °°  Section  21.  If  they  fail  so  to  agree,  the  directors  may  petition  the 
1872;  53,  §8;  department  to  fix  the  route  in  said  city  or  town;  and  the  department, 
JiS',  ^o-.,  ,!  o^  after  notice  to  said  board  of  aldermen  or  selectmen,  shall  hear  the 

1874,  3/2,  §  26.  .  i    o         ,  •  ,        .  i  ■  ■„ 

P.  s.  112,  §41.    parties,  and  fax  the  route  in  sucti  city  or  town,  and  make  a  certificate 

ipoc!  463!  ii,  '  setting  forth  the  route  as  fixed  by  it,  which  shall  be  certified  by  its 

-  •' ^  ■        clerk  to  the  directors.    The  costs  of  the  petition  shall  be  paid  by  the 
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7  directors.     All  variations  from  the  route  first  proposed  shall  be  made 

8  upon  the  map. 

1  Section  22.    The  route  fixed  under  the  two  preceding  sections  may  Spurs  and 

2  include  such  spurs,  branches  and  connecting  and  terminal  tracks  in  any  isTs^^m,  53. 

3  city  or  town  as  may  be  necessary  to  enable  the  corporation  conveniently  l^^s'ni.'itJ.' 

4  to  collect  and  deliver  passengers  and  freight  therein;    but  no  such  fygg- ^g^' Ij**- 

5  branches,  spurs  or  connecting  or  terminal  tracks  shall  be  laid  longi-  5§22, 258. 

6  tudinally  within  the  limits  of  a  public  way  without  the  consent  of  the 

7  board  of  aldermen  or  the  selectmen,  who,  in  giving  such  consent,  may 

8  impose  such  conditions  as  to  the  location,  construction  and  use  thereof 

9  as  may  be  agreed  upon  between  themselves  and  the  directors.    A  cor- 

10  poration  which  owns  or  operates  any  such  tracks  so  laid  longitudinally 

11  in  a  public  way  shall,  in  respect  to  the  same,  be  liable  to  the  city  or  town 

12  for  all  loss  or  damage  caused  to  it  by  the  construction  and  use  of  such 

13  tracks  and  by  the  negligence  or  default  of  the  agents  or  workmen  of 

14  such  corporation  on  such  way. 

1  Section  2.3.    When  the  amount  of  capital  stock  named  in  the  agree-  Certificate. 

2  ment  of  association  has  been  subscribed  in  good  faith  by  responsible  [Tonrobe^" 

3  persons,  and  ten  per  cent  of  the  par  value  of  each  share  has  been  actu-  department"' 

4  ally  paid  in  cash  to  the  treasurer,  tiie  directors,  clerk  and  treasurer  shall  J874' 372*5^28 

5  annex  to  the  agreement  of  association  their  certificate  setting  forth  S  lVh  V« 

6  these  facts,  and  that  it  is  intended  in  good  faith  to  locate,  construct,  isoe,  463.'  11, 

7  maintain  and  operate  the  railroad  upon  the  route  fixed,  shall  also  annex 

8  to  said  agreement  the  certificate  of  publication  specified  in  section  six- 

9  teen,  and  the  several  certificates  fixing  the  route,  shall  present  the  same 

10  for  inspection  to  the  department,  and  shall  at  the  same  time  deposit  in 

11  the  office  of  the  department  the  report  of  the  engineer  and  the  map. 

1  Section  24.    When  it  is  shown  to  the  satisfaction  of  the  department  Certificate  of 

2  that  the  requirements  of  this  chapter  preliminary  to  the  incorporation  FiiTng"^ 

3  of  a  railroad  corporation  have  been  complied  with,  the  clerk  of  the  de-  f 

4  partment,  upon  its  order,  shall  annex  to  the  agreement  of  association  a  ^yl' I72  ^5^29 

5  certificate  stating  that  such  requirements  have  been  complied  with.  p®s''i\^i-.44 

6  The  directors  shall  thereupon  file  the  agreement  of  association,  with  all  R  l  in,  §46. 

7  the  certificates  annexed  thereto,  in  the  office  of  the  state  secretary,  who,  li,  §'§  24/258. 

8  upon  the  payment  to  him  of  a  fee  of  fifty  dollars,  shall  receive  and  pre-  ^**  '^'^^'^  ^^°' 

9  serve  the  same  in  form  convenient  for  reference  and  open  to  public  in- 

10  spection,  and  shall  thereupon  issue  a  certificate  of  incorporation  sub- 

11  stantially  in  the  following  form: 

COMMOXWEALTH   OF   ]VL\SS.^.CHUSETTS. 

Be  it  known  that  whereas  (names  of  the  subscribers  to  the  agreement  of  ^"f!"  °' 
association)  have  associated  themselves  with  the  intention  of  forming  a  corpo-  ""''^  °*'*' 
ration  under  the  name  of  the  (name  of  the  corporation),  for  the  purpose  of 
locating,  constructing,  maintaining  and  operating  a  railroad  (description  of  the 
railroad  as  in  the  agreement  of  association),  and  have  complied  with  the 
statutes  of  this  commonwealth  in  such  cases  made  and  provided:  Now,  there- 
fore, I,  ,  secretary  of  the  commonwealth  of  Massachusetts,  do 
hereby  certify  that  the  persons  aforesaid,  their  associates  and  successors,  are 
legally  established  as  a  corporation  under  the  name  of  the  (name  of  the  cor- 
poration), with  all  the  powers  and  privileges,  and  subject  to  all  the  duties,  ha- 
bilities  and  restrictions,  set  forth  in  all  general  laws  which  now  are  or  hereafter 
may  be  in  force  relating  to  railroad  corporations. 


Certificate  of 
ncorporation. 
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In  witness  whereof,  I  have  hereunto  subscribed  my  official  signature,  and 
affixed  the  great  seal  of  said  commonwealth,  this  day  of  , 

in  the  year 


Certificate  to 
be  recorded. 


The  state  secretary  shall  sign  the  certificate  of  incorporation,  and  12 
cause  the  great  seal  of  the  commonwealth  to  be  thereto  affixed,  and  13 
such  certificate  shall  have  the  force  and  effect  of  a  .special  charter.  The  14 
state  secretary  shall  also  cause  a  record  of  the  certificate  of  incorpora-  15 
tion  to  be  made,  and  such  certificate,  or  such  record,  or  a  certified  copy  16 
thereof,  shall  be  conclusive  evidence  of  the  existence  of  such  corporation.  17 


Increase  and 
reduction  of 
capital  stock. 
Change 
of  gauge 
regulated. 

1872,  S3,  §  15. 

1873,  121,  §  1. 

1874,  372,  §  30. 
1879,  156. 

P.  S.  112,  §45. 
R.  L.  Ill,  §  4S. 
1906,  463, 
II,  55  25,258. 


Section  2.5.  If  the  capital  stock  fixed  in  the  agreement  of  associa- 
tion is  found  to  be  insufficient  for  the  construction  and  equipment  of 
the  railroad,  the  corporation  at  a  meeting  called  therefor  may,  subject 
to  section  forty-seven,  increase  the  same,  from  time  to  time,  to  the 
amount  necessary  for  those  purposes.  It  may,  at  a  meeting  called 
therefor,  reduce  the  amount  of  the  capital  stock,  but  not  below  the  limit 
prescribed  in  section  fourteen.  It  may,  also,  in  like  manner,  change  the 
gauge  to  the  other  authorized  gauge;  but  a  corporation  organized  to  8 
construct  its  railroad  on  a  gauge  of  three  feet  shall  not  change  such  9 
gauge  to  four  feet  eight  and  one  half  inches  without  complying  with  all  10 
provisions  of  law  relative  to  the  capital  stock  of  railroads  of  the  broad  11 
gauge;  and  the  fact  that  such  provisions  have  been  complied  with  shall  12 
be  showii  to  the  satisfaction  of  the  department,  and  endorsed  by  its  13 
clerk  upon  the  certificate  of  such  change  of  gauge  before  it  is  filed  in  the  14 
office  of  the  state  secretary.  A  certificate  of  the  increase  or  reduction  15 
of  capital  or  change  of  gauge  shall,  within  thirty  days  thereafter,  be  16 
filed  in  the  office  of  the  state  secretary.  17 


Proceedings 

void. 

1882,  265.  §  2. 

R.  L.  Ill,  §  47. 

1906,  463, 

II,  §§26,258. 


Section  26.  The  agreement  of  association,  and  all  proceedings  there- 
under, including  the  fixing  of  the  route,  shall  be  void,  unless  the  certifi- 
cate of  incorporation  is  issued  within  one  year  after  the  time  the  route 
is  fixed  as  provided  in  section  twenty  or  twenty-one. 


fo'r"ionstr™t?on  SECTION  27.  If  a  Corporation  does  not  begin  the  construction  of  its 
i872!'53^t  16.  railroad  and  expend  thereon  at  least  ten  per  cent  of  the  amount  of  its 
p*s^'m '§^45"'  original  capital  stock  within  two  years  after  the  date  of  its  certificate  of 
1906  46.3'  ^  **  incorporation,  and  does  not  complete  and  open  its  railroad  for  use  within 
II,  §'§  27, '258.    four  years  after  said  date,  its  corporate  powers  and  existence  shall  cease. 


Section  28.     A  corporation  which  has  a  railroad  of  the  gauge  of     1 


Capital  stock 
of  narrow  gauge 

i874°'298-  372    three  feet  shall  not  begin  running  its  trains,  until  its  paid-up  capital  stock    2 
§  3J.'      '      '  is  equal  to  one  half  of  its  cost,  including  equipment.  3 

p.  S.  112,  §45.  R.  L.  HI,  §48.  1906,  463,  II,  §§  28,  258. 


organization. 

of^nc™rpo'-°^  Section  29.  Upon  the  issue  of  such  certificate  of  incorporation,  the 
i872,%3,  §  11.  ^''st  meeting  of  the  incorporators  shall  be  called  by  a  notice  signed  by  a 
J87g4. 372,  §^30.  majority  of  the  directors;  and  such  notice  shall  state  the  time,  place 
R  L.  HI,  §  48.  and  purposes  of  the  meeting.  A  copy  of  such  notice  shall,  seven  days  at 
II,  §'§  29,'258.  least  before  the  day  appointed  for  the  meeting,  be  given  to  each  incor- 
porator or  left  at  his  residence  or  usual  place  of  business,  or  deposited  in 
the  post  office,  postage  prepaid,  and  addressed  to  him  at  his  residence  or 


Chap.  160.]  kailro.\ds.  2033 

S  usual  place  of  business,  and  another  copy  thereof,  and  an  affidavit  of  the 

9  clerk  that  the  notice  has  been  duly  served,  shall  be  recorded  with  the 

10  records  of  the  corporation.     If  all  of  the  incorporators  shall  in  writing 

1 1  waive  such  notice,  and  fix  the  time  and  place  of  the  meeting,  no  notice 

12  shall  be  required. 

1  Section  30.    At  such  first  meeting,  or  at  any  adjournment  thereof,  i'gfi°i3''3'°°- 

2  the  incorporators  shall  organize  by  the  adoption  of  by-laws,  and  by  the  ^  |'^j  ,5 

3  election,  by  ballot,  of  not  less  than  five  directors.     The  clerk  appointed  by  isio.  224, 5 10. 

4  the  directors  under  section  fifteen  shall  make  and  attest  a  record  of  the  r.l.  no,  5 19. 

5  proceedings  until  the  clerk  has  been  chosen  and  sworn,  including  a  record  il'so^a^ls."' 

6  of  such  choice  and  qualification. 

OFFICERS. 

1  Section  31.    The  business  of  every  corporation   shall  be  managed  fg'^"^^ 

2  and  conducted  by  a  president,  a  board  of  not  less  than  five  directors,  a  g  |^|  |*'- 

3  clerk,  a  treasurer  and  such  other  officers  and  such  agents  as  the  corpora-  is69, 50'. 

4  tion  by  its  by-laws  shall  authorize. 

1874.  372,  §  43.  R.  L.  Ill,  §  58.  16  Gray.  407. 

P.  S.  112,  §55.  1906,  463,  II,  5  §31,  258.  117  Mass.  226. 

1  Section  32.     The  directors  shall  be  elected  annually  by  the  stock-  Election  of 

2  holders  by  ballot,  and  the  president  shall  be  elected  annually  by  and  i83T,'^72. 

3  from  the  board  of  directors,  and  the  treasurer  and  the  clerk  annually  a  s:  es!  §1' 

4  by  said  board.     Every  director,  unless  the  by-laws  otherwise  provide.  If?!;  ^26, 

5  shall  be  a  stockholder.     The  treasurer  may  be  required  to  give  a  bond  f^y^'^jyj,  §  43. 

6  for  the  faithful  performance  of  his  duty  in  such  sum  and  with  such  sureties  p.  s/u|.'  ^^ 

7  as  the  by-laws  may  prescribe.     The  clerk,  who  shall  be  a  resident  of  the  r.  l.Tii', 

8  commonwealth,  shall  be  sworn,  and  shall  record  all  votes  of  the  corpora-  1906,463, 

9  tion  in  a  book  to  be  kept  for  that  purpose.     The  officers  of  a  corporation  5918,^257.  ^^*' 

10  shall  hold  office  for  one  year  and  until  their  successors  are  qualified.     All  fg^il"^  5. 

11  other  agents  and  oflScers  shall  be  chosen  or  appointed,  and  all  vacancies  1920,2. 

12  filled,  in  the  manner  prescribed  by  the  by-laws,  or,  in  default  of  such 

13  by-law,  by  the  board  of  directors. 

meetings. 

1  Section  33.    There  shall  be  an  annual  meeting  of  the  stockholders,  Meetings  of 

2  and  the  time  and  place  of  holding  it,  and  the  manner  of  conducting  it,  no°'ice,°quOTum, 

3  shall  be  fixed  by  the  by-laws.     All  meetings  of  stockholders  shall,  unless  jj^g  39, 5  51, 

4  the  by-laws  otherwise  provide,  be  held  in  the  commonwealth;  and  shall  f^el  1^12^ *' 

5  be  called,  and  notice  thereof  given,  in  the  manner  provided  in  the  by-laws  }|^|'^S|:  372 

6  of  the  corporation;   or,  if  the  by-laws  make  no  provision  therefor,  shall  !,■*?■',■  5, 

7  be  called  by  the  president,  and  a  written  notice,  stating  the  place,  day  r.  l.  in,  §''56. 

8  and  hour  thereof,  given  by  the  clerk,  at  least  seven  days  before  such  n,  §'§  33,'258. 

9  meeting,  to  each  stockholder  by  leaving  such  notice  with  him  or  at  his  ^®°^'  '''*^'  *  ^• 

10  residence  or  usual  place  of  business,  or  by  mailing  it,  postage  prepaid,  and 

1 1  addressed  to  each  stockholder  at  his  address  as  it  appears  upon  the  books 

12  of  the  corporation.     Unless  the  by-laws  otherwise  provide,  a  majority  in 

13  interest  of  all  stock  issued  and  outstanding  and  entitled  to  vote  shall 

14  constitute  a  quorum,  but  if  at  any  annual  meeting  or  at  any  other  meet- 

15  ing  held  for  the  purpose  of  electing  officers  less  than  a  majority  of  the 

16  stock  is  represented,  no  election  of  officers  shall  take  place. 

17  Notices  of  all  meetings  of  stockholders  shall  state  the  purposes  for  , 

18  which  the  meetings  are  called.     No  notice  of  the  time,  place  or  purpose 
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of  any  regular  or  special  meeting  of  the  stockholders  shall  be  required,  if  19 
every  stockholder,  or  his  attorney  thereunto  authorized,  by  a  writing  20 


filed  with  the  records  of  the  meeting,  waives  such  notice. 


21 


meetogs.  SECTION  34.     A  spccial  meeting  of  the  stockholders  shall  be  called,  1 

p%^'u2§52    ^"d  a  written  notice  thereof,  stating  the  time,  place  and  purpose  of  the  2 

R  L.  Ill,  §5'6.  meeting,  given  by  the  clerk,  upon  written  application  of  three  or  more  3 

II.  u  33,'258.    stockholders  entitled  to  vote,  and  holding  at  least  one  tenth  of  the  capital  4 

stock.  5 

o°cOTporlt\on        SECTION  35.    A  railroad  corporation  shall  not,  directly  or  indirectly,  1 

stick ''■*°"°     '^'^^^  upon  any  share  of  its  own  stock.  2 

1843,  68,  §  2.  1874,  372,  §  41.  R.  L.  Ill,  §  57. 

G.  S.  63,  §  5.  P.  S.  112,  §  53.  1906,  463,  II,  §§  36,  258. 


Voting  rights  of 
stockholders. 
R.  S.  39.  8  50. 
1843,  68,  §  1. 
1858,  76. 
G.  S.  63, 
l§  5,  6. 
1874,  372, 
§§41,42. 


Section  36.    Stockholders  entitled  to  vote  shall  have  one  vote  for  1 

each  share  of  stock  owned  by  them.     Stockholders  may  vote  either  in  2 

person  or  by  proxy.     No  proxy  dated  more  than  six  months  before  the  3 

meeting  named  therein  shall  be  accepted,  and  no  such  proxy  shall  be  4 

valid  after  the  final  adjournment  of  such  meeting.  5 

p.  S.  112,  §§  53,  54.  R.  L.  HI,  §  57.  1906,  463,  II,  §§  37,  25S. 


Meetj'jg3  of          Section  37.    Meetings  of  the  board  of  directors  may  be  held  within  1 

1906., -les,         or  without  the  commonwealth.     Any  meeting  of  the  board  of  directors  2 

shall  be  a  legal  meeting  without  notice,  if  each  director,  who  is  absent,  3 

by  a  writing  filed  with  the  records  of  the  meeting,  waives  such  notice.  4 


Stock 

certificates. 
1906,  463, 
II,  §  40. 


capital  stock. 

Section  .38.  Each  stockholder  shall  be  entitled  to  a  certificate,  which 
shall  be  signed  by  the  president  and  by  the  treasurer  of  the  corporation, 
or  by  such  other  officers  authorized  by  the  by-laws,  shall  be  sealed  with 
its  seal,  and  shall  certify  the  number  of  shares  owned  by  him  in  such 
corporation. 


§60. 


Assessments 
upon  shares. 
R.  S.  39,  §  53. 
1852,  303. 
G.  S.  63, 
§§  S-10. 
1874,  372,  §  45. 
P.  S.  112,  §  57. 
R.  L.  Ill 
1906.  463. 
II,  §§  45,  258. 
9  Cush.  5. 

1  Gray,  544. 

2  Gray,  277. 
4  Gray,  61. 
6  Gray,  .520. 
8  Gray,  596. 
107  Mass.  .507. 
110  Mass.  213. 
113  Mass.  79. 


Section  39.    The  directors  may  from  time  to  time  assess  upon  each  1 

share  such  amounts,  not  exceeding  in  all  one  hundred  dollars  on  a  2 

share,  or  the  price  fi.xed  under  section  fifty  of  chapter  one  hundred  and  3 

fifty-nine,  as  they  think  proper,  and  may  direct  the  same  to  be  paid  to  4 

the  treasurer,  who  shall  give  notice  thereof  to  the  subscribers.    If  a  sub-  5 

scriber  has  made  no  payment  upon  his  shares,  the  directors,  thirty  days  6 

after  an  assessment  has  become  due,  may  declare  them  forfeited,  and  7 

may  transfer  them  to  any  responsible  person  who  subscribes  for  them  8 

and  pays  the  assessments  then  due.    If  a  subscriber  neglects,  for  thirty  9 

days  after  notice  from  the  treasurer,  to  pay  an  assessment  upon  his  10 

shares,  the  directors  may  order  the  treasurer,  after  giving  notice  of  the  11 

sale,  to  sell  such  shares  by  public  auction  to  the  highest  bidder,  and,  12 

upon  the  payment  by  him  to  the  corporation  of  the  unpaid  assessments,  13 

of  interest  to  the  date  of  sale  and  of  the  charges  of  sale,  the  shares  shall  14 

be  transferred  to  him.    If  within  thirty  days  after  the  sale  the  purchaser  15 

does  not  make  said  payment  to  the  corporation,  the  sale  shall  be  can-  16 

celled,  and  the  subscriber  shall  be  liable  to  the  corporation  for  the  un-  17 

paid  assessments,  interest  thereon  and  charges  of  sale.     If  the  amount  IS 

so  paid  by  the  purchaser  to  the  corporation  is  more  than  the  amount  for  19 
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20  which  the  shares  were  sold,  the  subscriber  shall  be  liable  to  the  purchaser 

21  for  the  deficiency;   if  it  is  less,  the  purchaser  shall  be  liable  to  the  sub- 

22  scriber  for  the  surplus. 

1  Section  40.    If  a  subscriber  ncslccts  to  pav  his  assessment  for  thirty  Collection  of 

,  ,.  .1  ,.,  lij.      assessment. 

2  days  as  provided  in  the  preceding  section,  the  tiirectors  may  elect  to  rjoii.  403, 

3  proceed  at  law  against  said  delinquent  subscriber  to  recover  all  amounts  "'  *  *^ 

4  due  and  payable  by  him  with  interest.     If  a  judgment  rendered  in  an 

5  action  against  a   subscriber  remains   unsatisfied   for   thirty  days,   all 

6  amounts  previously  paid  by  him  shall  be  forfeited  to  the  company  and 

7  the  directors  may  offer  such  shares  for  sale  as  provided  in  said  section. 

1  Section  41.     A  railroad  corporation,  for  the  purpose  of  building  a  Purposes  for 

«.,..,  •  i»  ^1  '11     wnirn  capital 

2  branch  or  extension,  or  or  aiding  in  the  construction  or  another  railroad,  stock  may  be 

3  or  of  taking  stock  in  a  grain  elevator  corporation  in  the  organization  of  'istTsIi.  §  2; 

4  which  it  is  an  associate,  or  of  erecting  and  operating  grain  elevators  HI]  |  f^- 

5  within  the  commonwealth,  or  of  building  depots,  or  of  abolishing  grade  J89'^4/5\|^  ^^ 

6  crossings,  or  of  making  permanent  investments  or  improvements,  or  of  fg^'^  |^J;  ^'^'■ 

7  funding  its  floating  debt,  or  of  refunding  its  funded  debt,  or  for  the  pay-  li,  §'§46,'258. 

8  ment  of  money  borrowed  for  any  lawful  purpose,  or  for  other  necessary 

9  and  lawful  purposes,  may,  from  time  to  time,  in  accordance  with  sections 

10  forty-seven  and  forty-eight,  increase  its  capital  stock  or  bonds  beyond 

11  the  amounts  fixed  and  limited  by  its  agreement  of  association  or  its 

12  charter,  or  by  any  special  law. 

1  Section  42.    If  a  railroad  corporation  owning  a  railroad  in  this  com-  Forfeiture  for 

,.,,.'.  .■  .  •!  1    •      unauthorized 

2  monwealth  and  consolidated  with  a  corporation  owning  a  railroad  in  increase  of 

3  another  state  increases  its  capital  stock,  or  the  capital  stock  of  such  il^'/.^ilg""  ' 

4  consolidated  corporation,  except  as  authorized  by  this  chapter  or  chap-  l^/yy.^''^' 

5  ter  one  hundred  and  fifty-nine,  without  authority  of  the  general  court,  p  |  112.  |  ei. 
fi  or  without  such  authority  extends  its  line  of  railroad,  or  consolidates  i906.^4m;^^^ 

7  with  any  other  corporation,  or  makes  a  stock  dividend,  the  charter  and  109  iiass.  99.' 

8  franchise  of  such  corporation  shall  be  subject  to  forfeiture. 

142  Mass.  146, 

1  Section  43.    A  railroad  corporation  organized  under  the  laws  of  this  ^''^'^J^^.^f^^^  ^[ 

2  commonwealth,  or  organized  under  the  laws  of  this  commonwealth  and  i902,'44i,  §  1.' 

3  of  any  other  state  or  states  may,  by  vote  of  two  thirds  in  interest  of  its  §§  i,'4. 

4  common  stockholders,  at  a  meeting  duly  called  therefor,  with  the  ap- 

5  proval  of  the  department,  issue  and  from  time  to  time  increase  preferred 

6  stock  of  one  or  more  classes  for  any  lawful  purposes  for  which  railroad 

7  corporations  are  authorized  to  issue  or  increase  their  capital  stock.    Each 

8  class  of  preferred  stock  shall  be  entitled  to  the  preferences  and  rights 

9  and  shall  be  subject  to  the  restrictions  and  limitations  fixed  by  such  vote, 

10  as  approved  by  the  department.    Such  stock  shall  be  issued  subject  to 

1 1  all  the  provisions  of  the  laws  of  this  commonwealth  governing  the  issue 

12  of  capital  stock  by  railroad  corporations. 

1  Section  44.    Each  class  of  preferred  stock  issued  under  authority  of  °tt^ed  s°o?k, 

2  the  preceding  section  shall  be  designated  by  a  name  approved  by  the  fg^gg  441, 5  2. 

3  department  to  distinguish  it  from  all  other  classes  of  stock  of  the  cor-  '^is.Mg, 

4  ])oration.    A  certified  copy  of  the  vote  creating,  and  of  the  order  of  the  i91|^3M, 

5  department  approving  the  creation  of,  any  class  of  preferred  stock  shall 

6  be  filed  in  the  office  of  the  department  and  in  the  office  of  the  commis- 
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sioner  of  corporations  and  taxation.     Every  certificate  of  stock  issued  7 

by  a  railroad  corporation  after  the  approval  by  the  department  of  the  8 

creation  by  it  of  preferred  stock  shall  contain  a  reference  to  all  votes  ere-  9 

ating  preferred  stock  and  a  brief  description  of  the  respective  preferences,  10 

rights  and  restrictions  of  each  class  of  said  stock.  11 


Preferred 
stock:  voting 
power,  limita- 
tion on  amount. 
1915,  299,  §  3. 


Section  45.  Any  preferred  stock  issued  under  authority  of  section  1 
forty-three  shall  have  the  same  voting  power  as  the  common  stock,  2 
except  that,  in  any  case,  there  may  be  such  limitations  of  the  voting  3 
power  of  the  preferred  stock  as  the  department  approves  and  finds  to  be  4 
consistent  with  the  adequate  protection  of  the  public  interest.  The  5 
aggregate  amount  at  par  of  preferred  stock  of  all  classes  issued  by  a  6 
railroad  corporation  shall  at  no  time  exceed  twice  the  amount  at  par  7 
value  of  its  outstanding  common  stock,  and  no  class  of  preferred  stock  8 
shall  be  created  which  is  not,  in  a  manner  approved  by  the  department,  9 
made  subordinate  in  respect  to  dividends  or  to  participation  in  the  pro-  10 
ceeds  of  liquidation  to  the  preferences  of  every  previously  created' class  11 
of  preferred  stock.  12 


Preferred  stock 

to  be  offered  to 

stockholders, 

etc. 

1915,  299,  §  3. 


Section  46.  Upon  any  issue  of  preferred  stock  the  new  shares  shall, 
unless  the  common  stockholders  shall,  with  the  approval  of  the  depart- 
ment, otherwise  provide,  first  be  ofi'ered  to  the  common  stockholders  in 
the  manner  prescribed  in  sections  fifty  and  fifty-one  of  chapter  one  hun- 
dred and  fifty-nine,  including  the  holders  of  such  of  its  evidences  of 
indebtedness  outstanding  as  on  their  face  entitle  the  holders  thereof 
to  participate  in  the  right  to  subscribe  to  such  shares;  and  any  shares 
of  the  preferred  stock  which  shall  not  have  been  duly  subscribed  and  8 
paid  for  by  the  common  stockholders  or  their  assigns  and  by  holders  of  9 
such  evidences  of  indebtedness,  and  all  of  the  preferred  shares,  if  the  10 
common  stockholders  so  determine  and  the  department  approves,  may  11 
be  sold  in  the  manner  and  subject  to  section  fifty-one  of  chapter  one  12 
hundred  and  fifty-nine,  or  in  any  other  manner,  at  not  less  than  par,  1.3 
which  the  department  may  approve.  In  case  of  any  increase  in  the  14 
common  stock  of  the  corporation,  holders  of  preferred  stock  shall  be  15 
entitled  to  have  offered  to  them  shares  of  the  new  stock  in  the  manner  16 
provided  in  sections  fifty  and  fifty-one  of  chapter  one  hundred  and  17 
fifty-nine,  whenever  the  \ote  creating  such  preferred  stock  as  approved  18 
by  the  department  shall  so  provide.  19 


Issue  of  capital 
stock,  bonds, 
coupon  notes, 
and  other 
evidences  of 
indebtedness. 
1854,  286, 
5§  1,3.4. 
G.  S.  63, 
§§  120,  121, 
123 
1S69,  131,  5  1. 

1874,  372. 
§§49,51. 

1875,  58. 

1876,  170. 
P.  S.  112, 
§§  62,  64. 
1887, 191. 
1889,  316, 
1897,  337. 
R.  L.  109, 
S  25: 111, 
§§63,65. 


§2. 


ISSUE   OF   STOCK,   BONDS,   ETC. 

Section  47.    A  railroad  corporation  may  issue  shares  of  capital  stock,  1 

bonds,  notes  or  other  evidences  of  indebtedness,  for  the  purpose  of  fund-  2 

ing  its  floating  debt  or  for  any  other  lawful  purpose,  and  may  mortgage  3 

or  pledge  as  security  for  the  payment  of  such  indebtedness  a  part  or  all  4 

of  its  railroad,  equipment  and  franchise  and  a  part  or  all  of  its  real  and  5 

personal  property,  including  property  to  be  afterward  acquired.     Any  6 

mortgage  executed  by  a  railroad  company  shall  secure,  on  equal  terms  7 

with  any  other  indebtedness  secured  by  such  mortgage,  all  bonds,  notes  8 

and  other  evidences  of  indebtedness  previously  issued  and  then  out-  9 

standing  of  which  such  corporation  is  the  maker  or  which  it  has  assumed  10 

through  merger  or  consolidation  with  the  original  and  principal  obligor,  11 

except  outstanding  bonds,   notes  or  other  evidences  of  indebtedness  12 

while  and  so  long  as  the  same  are,  in  accordance  with  any  promise  con-  13 
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14  tained   therein,   secured   by  another  direct   mortgage;    but   the   term  looe, 463, 

15  "mortgage"  as  used  herein  shall  not  include  or  apply  to  the  pledge  of  so. ee.^lss. 

16  securities  deposited  with  a  trustee  as  collateral  to  secure  the  repaxment  ii'§'§ "'^s 

17  of  a  loan.    Its  bonds,  notes  or  other  evidences  of  indebtednes.s,  payable  TfiVi^fi*' 
IS  at  periods  of  more  than  one  year  from  the  date  thereof,  may  l)e  issued  i'Jis-'sos. 

19  by  any  such  corporation  to  an  amoimt  which,  when  ad<lcd  to  the  amount  is?  .mTss.  37! 

20  of  all  its  then  outstanding  bonds,  notes  or  other  evidences  of  indebted-  "'"  ^'""^  *^^ 

21  ness,  payable  at  periods  of  more  than  one  year  from  the  date  thereof,  of 

22  which  it  is  the  maker  or  whicii  it  lias  assumed,  shall  not  cause  the  aggre- 

23  gate  amount  of  all  such  bonds,  notes  and  other  evidences  of  indebted- 

24  ness  to  exceed  tlie  amount  of  the  capital  stock  of  the  corporation  actually 

25  paid  in  at  the  time,  as  determined  under  section  fifty-three  of  chapter 

26  one  hundred  and  fifty-nine,  unless  any  excess  above  such  amount  shall 

27  have  been  previously  approved  by  the  department  as  consistent  with  the 

28  public  interest,  taking  into  consideration  the  fixed  charges  of  such  cor- 

29  poration,  the  amount  and  character  of  its  contingent  liabilities  and  other 

30  pertinent  conditions;   but  in  no  event  shall  the  aggregate  amount  of  all 

31  bonds,  notes  or  other  evidences  of  indebtedness  of  which  it  is  the  maker 

32  or  which  it  has  assumed  exceed  twice  the  amount  of  said  capital  stock  as 

33  determined  as  aforesaid;    but  such  of  the  bonds  issued  or  to  be  issued 

34  under  a  mortgage  as  are  deposited  to  retire,  at  or  before  maturity,  bonds 

35  or  other  evidences  of  indebtedness  previously  issued  and  outstanding  at 

36  the  date  of  such  mortgage,  while  so  deposited,  shall  not  be  taken  into 

37  account  in  applying  these  limitations.    No  bonds,  coupon  notes  or  other 

38  evidences  of  indebtedness  payable  at  periods  of  more  than  one  year  from 

39  the  date  thereof  shall  be  issued  unless  authorized  by  a  vote  of  the  stock- 

40  holders  at  a  meeting  called  for  the  purpose,  and  no  such  bonds,  coupon 

41  notes  or  other  evidences  of  indebtedness  shall  be  issued  unless  counter- 

42  signed  and  authenticated  by  a  person  or  trust  company  appointed  by 

43  the  corporation  for  that  purpose. 

1  Section  48.     Before  any  railroad  corporation  shall  issue  any  shares  Approval  of 

2  of  capital  stock  or  any  bonds,  notes  or  other  evidences  of  indebtedness  coupon' not"!'*' 

3  payable  at  periods  of  more  than  one  year  after  the  date  thereof,  it  shall  ?vidcnceIof 

4  apply  to  the  department  for  its  approval  of  the  proposed  issue  to  such  'peS'"'"'^''^' 

5  amount  as  the  department  shall  determine  to  be  reasonable  and  proper  If^*',*^^. 

6  for  the  purpose  of  funding  its  floating  debt  properly  incurred  for  lawful  1897',  337.  §  1. 

7  purposes,  or  reasonable  and  proper  for  any  other  lawful  purpose  set  §§24.27.' 

8  forth  in  the  application  for  such  approval.    The  department  shall  render  n.°§§*63%8, 

9  a  written  decision  assigning  its  reasons  therefor  upon  such  an  applica-  fi?2, 725, 

10  tion  within  thirty  days  after  the  final  hearing  thereon.    Any  order  of  the  \l\l  *jg^  5  ^ 

1 1  department  ajiproving  any  such  issue  of  stock,  bonds,  notes  or  other  If  -J}"*'''  |||- 

12  evidences  of  indebtedness  may  provide  for  the  application  of  the  pro-  2i6Mals:432: 

13  ceeds  thereof  to  such  particular  uses  as  the  department  shall  by  that  "" 

14  order  or  by  some  subsequent  order  specify,  and  the  corporation  shall  not 

15  apply  such  proceeds  otherwise  than  as  thus  specified  in  such  orders. 

16  The  decision  of  the  department  as  to  the  amount  of  stock  reasonably 

17  necessary  for  the  purpose  for  which  such  stock  is  proposed  to  be  issued 
IS  shall  be  based  upon  the  price  at  which  such  stock  is  to  be  issued,  and  the 

19  department  shall  refuse  to  approve  any  particular  issue  of  stock,  if,  in 

20  its  opinion,  the  price  at  which  it  is  proposed  to  be  issued  is  so  low  as  to 

21  be  inconsistent  with  the  puljlic  interest.     This  section  shall  not  require 

22  a  railroad  corporation  incorporated  under  the  laws  of  one  or  more  other 

23  states  or  foreign  countries,  as  well  as  under  the  laws  of  this  common- 


2038  RAILROADS.  [ChAP.    160. 

wealth,  to  apply  to  the  department  for  approval  of  the  issue  of  shares  of  24 
capital  stock  or  of  bonds,  notes  or  other  evidences  of  indebtedness  for  the  25 
sole  ultimate  purpose  of  providing  funds  for  additions  to  or  improvements  26 
of  property  of  such  corporation  or  of  any  corporation  controlled  by  it  27 
through  lease  or  stock  ownership,  if  such  property  has  a  situs  in  another  28 
state  or  country  by  the  laws  of  which  such  railroad  corporation  is  author-  29 
ized  to  operate  a  railroad  therein  and  to  make  such  additions  to  or  30 
improvements  of  such  property,  nor  to  apply  to  the  department  for  31 
approval  of  the  issue  of  shares  of  capital  stock,  bonds,  notes  or  other  evi-  32 
deuces  of  indebtedness  for  paying,  funding  or  refunding  indebtedness  33 
incurred  for  such  ultimate  purpose ;  but  all  such  proposed  issues  and  the  34 
authority  therefor  shall,  before  the  issue  of  such  securities,  be  reported  35 
to  the  department.  Except  for  such  ultimate  purpose,  such  a  railroad  36 
corporation  shall  not,  without  the  approval  of  the  department,  issue  any  37 
shares  of  capital  stock,  or  any  bonds,  notes  or  other  evidences  of  in-  38 
debtedness  payable  at  periods  of  more  than  one  year  after  the  date  39 
thereof,  in  exchange  for  or  to  pay  for  shares  of  capital  stock,  notes,  bonds  40 
or  other  evidences  of  indebtedness  of  any  other  corporation  which  are  41 
acquired  or  contracted  for;  but  if  the  acquisition  or  holding  of  such  42 
securities  by  such  railroad  corporation  shall  be  authorized  by  the  laws  43 
of  any  state  or  country  where  it  has  been  incorporated,  and  shall  also  be  44 
permitted  by  the  laws  of  the  state  or  country  where  such  other  corpora-  45 
tion  has  been  incorporated,  the  department  may  authorize  the  acquisi-  46 
tion  of  such  securities  by  such  railroad  corporation,  and  may  approve  47 
the  issue  of  shares  of  capital  stock,  bonds,  notes  or  other  evidences  of  48 
indebtedness  by  such  railroad  corporation  in  exchange  for  or  to  pay  for  49 
such  securities,  provided  that  the  department  shall  find  that  such  acqui-  50 
sition  and  the  terms  thereof  are  consistent  with  the  public  interest.  51 
A  director,  treasurer  or  other  officer  or  agent  of  a  railroad  corporation,  52 
who  knowingly  votes  to  authorize  the  issue  of,  or  knowingly  signs,  cer-  53 
tifies  or  issues  stock  or  bonds  contrary  to  this  or  the  preceding  section,  54 
or  who  knowingly  votes  to  authorize  the  application,  or  knowingly  55 
applies  the  proceeds  of  such  stock  or  bonds  contrary  to  any  provision  of  56 
said  sections,  or  who  knowingly  votes  to  assume  or  incur,  or  knowingly  57 
assumes  or  incurs  in  the  name  or  behalf  of  such  corporation,  any  debt  58 
or  liability  except  for  the  legitimate  purposes  of  the  corporation,  shall  59 
be  punished  by  a  fine  of  not  more  than  one  thousand  dollars  or  by  im-  60 
prisonment  for  not  more  than  one  year,  or  both.  61 

BONDS  AND  MORTGAGES. 

boSf.""'*  Section  49.     At  the  request  of  the  owner  or  holder  of  any  coupon     1 

§5^-4^^'         bonds  lawfully  issued,  the  railroad  corporation  issuing  them  may  issue    2 

^''s'u^'iis'  registered  bonds  in  exchange  therefor,  upon  such  terms  and  under  such     3 

R.  L.  in,  §  64.  regulations  as  its  directors  may  prescribe,  and  with  the  consent  and  ap-    4 

II,  §'§  49,'258.    proval  of  the  trustees,  if  any,  to  whom  a  mortgage  or  pledge  has  been     5 

executed;    and  such  registered  bonds  shall,  with  the  exception  of  the     6 

coupons,  correspond  in  all  respects  with  the  coupon  bonds  for  which  they     7 

are  exchanged,  and  shall  be  in  conformity  with  all  laws  authorizing  the    S 

issue  of  said  coupon  bonds.    Such  exchange  shall  not  affect  a  mortgage  or    9 

pledge  given  as  security  for  the  payment  of  such  coupon  bonds,  and  such  10 

mortgage  or  pledge  shall  remain  in  full  force  as  security  for  such  registered  11 

bonds;   and  the  coupon  bonds  shall  be  cancelled  and  destroyed  at  the  12 

same  time  that  the  registered  bonds  are  issued  in  exchange  therefor.  13 
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1  Section  50.    AH  bonds  or  notes  issued  by  a  railroad  corporation  shall  fof,^j'i,Yc 

2  be  valid  and  binding,  although  negotiated  and  sold  by  it  or  its  agents  at  i.®^i' ^fs- 5  s- 

3  less  than  par. 

1874,  372,  §  32.  P.  S.  112,  §  Go.  R.  L.  Ill,  5  66.  1906,463,11,55  51,258. 

1  Section  51.     If  a  railroad  corporation,  having  executed  a  mortgage  Trustees 

2  of  its  property,  rights  and  privileges,  or  of  a  part  thereof,  to  trustees  for  possession  may 

3  the  benefit  of  its  general  creditors,  or  of  a  particular  class  of  creditors,  cOTporatioi"' 

4  makes  default  in  the  performance  of  the  condition  of  the  mortgage,  so  Jaifroa".'" 

5  that  the  trustees  or  their  successors  are  entitled  to  the  actual  possession  Q^'g-J*;  ^24 

6  and  usufruct  of  the  property,  rights  and  privileges  therein  conveyed,  in  }^- ^  \'f j  ^.•'li 

7  trust  for  the  purposes  specified  in  the  mortgage,  the  trustees,  after  entry,  iwe.  463.'  _ 

8  instead  of  retaining  actual  possession  of  the  mortgaged  premises  and     '     "  •  ^  • 

9  operating  the  railroad,  may  contract  with  the  corporation  or  other  compe- 

10  tent  party  to  take  or  retain  for  them  the  possession  of  the  mortgaged 

11  premises,  and  to  use  and  operate  the  same  on  its  own  responsibility, 

12  accounting  with  the  trustees  for  the  earnings  and  income,  and  paying 

13  over  the  profits  and  net  income  periodically,  when  and  as  far  as  neces- 

14  sary  for  the  performance  of  the  conditions  of  the  mortgage,  if  a  majority 

15  in  interest  of  the  bondholders  or  creditors  under  the  mortgage  shall  so 

16  vote,  in  person  or  by  proxy,  at  a  meeting  called  therefor,  notice  of  which 

17  shall  be  published  ten  days  before  said  meeting  in  two  or  more  daily  news- 
IS  papers  published  in  Boston,  and  in  at  least  one  newspaper  published  in 

19  each  county  where  the. railroad  is  located.    All  liabilities  incurred  by  the 

20  corporation  or  other  party  in  operating  the  railroad  under  such  contract 

21  shall  be  held  as  claims  against  and  be  paid  out  of  the  income,  in  the  same 

22  manner  and  to  the  same  extent  as  if  the  property  had  remained  in  the 

23  actual  possession  of  the  trustees  and  been  operated  by  them. 

1  Section  52.    Trustees  in  possession  of  a  railroad  under  a  mortgage  Trustees  in 

2  shall  annually  call  a  meeting  of  the  bondholders  or  creditors  for  whose  Sfannuai*° 

3  security  they  hold  the  railroad  in  trust,  to  be  held  in  December,  of  which  ™s5"7''"i78, 

4  notice  shall  be  given  by  publication,  at  least  ten  days  before  such  meeting,  ^5 1. 3.^ 

5  in  two  or  more  daily  newspapers  in  Boston,  and  in  at  least  one  news-  l^  ^-?j.^^^- 

6  paper  in  each  county  where  the  railroad  is  located;  and  at  such  meeting  §5  67, eii! 

7  they  shall  submit  a  report  for  the  year,  similar  to  the  annual  report  of  1900.  4B3,' 

8  railroad  directors  to  stockholders.     If  they  fail  to  call  such  a  meeting,     -sSoS,  20  . 

9  five  or  more  bondholders  or  creditors,  whose  claims  secured  by  the 

10  mortgage  amount  to  not  less  than  ten  thousand  dollars,  may  in  the  same 

11  manner  call  such  meeting,  to  be  held  in  the  January  following  said 

12  December. 

1  Section  53.    At  the  annual  meeting  held  under  the  preceding  section.  Election  and 

2  the  bondholders  or  creditors,  by  a  majority  in  interest  vote,  may,   in  of'tfiSees"" 

3  person  or  by  proxy,  elect  three  trustees  under  the  mortgage  for  the  ensu-  g.^|;63.'*5  127. 

4  ing  year,  and  until  others  are  chosen  and  qualified.    And  the  trustees  or  p^  Yn  \^69 

5  anv  of  them  or  a  bondholder  or  creditor  mav  submit  the  proceedings  of  i906, 463,' 

.,       I    *  •  p  n  '  •  •  f^    -i  •      T    •    1  II,  §5  34,  2o8. 

0  the  meeting  tor  connrmation  to  a  justice  01  the  supreme  judicial  court, 

7  in  court  or  at  chambers,  first  giving  notice  of  their  intention  so  to  do  to 

8  the  former  trustees  under  the  mortgage,  to  the  trustees  of  all  other  exist- 

9  ing  mortgages  upon  the  railroad,  and  to  the  corporation,  seven  days  at 

10  least  before  the  hearing  thereon;   which  notice  may  be  served  by  an  of- 

11  ficer  or  disinterested  person.    The  justice  may  hear  the  parties,  ratify 
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the  election,  and  enter  such  decree  as  he  may  find  necessary  to  transfer  12 
the  property  to  the  new  trustees;  which  decree  shall  be  filed  in  the  office  13 
of  such  clerk  of  the  court  as  the  justice  may  direct.  14 


Equity  juris- 
diction of 
supreme  judi- 
cial court. 
1857.  178,  §  5. 
G.  S.  63.  §  128. 
P.  S.  112,  §  70. 
R.  L.  Ill,  §70. 


Section  54.     The  supreme  judicial  court  shall  have  jurisdiction  in  1 

equity  of  all  cases  arising  under  the  two  preceding  sections,  and  of  all  2 

questions  arising  out  of  railroad  mortgages,  and  may  summarily  remove  3 

a  trustee  under  a  railroad  mortgage,  whether  he  is  in  possession  of  the  4 

railroad  or  not,  and  appoint  a  new  trustee  in  his  stead.  5 

1906,  463,  II,  §§  55,  258.  127  Mass.  43.  171  Mass.  239.  218  Mass.  367. 


Rights  of 
purchaser 
under  fore- 
closure. 
18S6.  142,  §  1. 
R.  L.  111.  I  74. 
1906,  463, 
II,  §§56,258. 


Section  55.    A  purchaser  of  a  railroad  at  a  sale  under  a  valid  fore-  1 

closure  of  a  legal  mortgage  thereof,  and  his  successors  in  title,  shall,  rela-  2 

tive  to  the  construction,  maintenance  and  operation  of  said  railroad,  be  3 

subject  to  all  the  duties,  liabilities  and  restrictions,  and  have  all  the  4 

powers  and  rights,  which  the  mortgagor  was  subject  to  and  had  at  the  5 

time  of  said  sale.  6 


stock  or  scrip 
dividends  for- 
bidden, when. 
1868,  310,  §  1. 
1871,389. 
1874,  372, 
§  177. 

PS.  112,  §61. 
1894.  350,  §  1. 
R.  L.  109,  §  20. 
1906.  463, 
II.  §§  63.  258. 
214  Mass.  529. 


STOCK  AND  SCRIP  DIVIDENDS. 

Section  56.     A  railroad  corporation  shall  not  declare  any  stock  or  1 

scrip  dividend  or  divide  the  proceeds  of  the  sale  of  stock  or  scrip  among  2 

its  stockholders;  nor  shall  any  such  corporation  issue  any  share  of  stock  3 

to  any  person  unless  the  par  value  of  the  shares  so  issued  is  first  paid  in  4 

cash  to  its  treasurer;  nor  shall  it  without  authority  of  the  general  court  5 

increase  its  capital  stock  beyond  the  maximum  amount  fixed  by  its  6 

act  of  incorporation,  or  fixed  under  sections  forty-one,  forty-seven  and  7 

forty-eight.  8 


Liability  of 
directors 
1868, 
PS 


Section  57.     A  certificate  of  stock  or  scrip  issued  in  violation  of  the  1 

f.'u2°,'§S9.  preceding  section  shall  be  void;    and  each  director  of  the  corporation  2 

R^L  109  1 21  issuing  it  shall  be  liable  to  a  penalty  of  one  thousand  dollars,  to  he  re-  3 

'"""  ""'          covered  by  indictment  in  the  county  where  he  resides,  or,  if  he  resides  4 

in  no  county,  in  the  county  where  he  is  commorant,  or  the  offence  was  5 

committed;    but  if  any  such  director  proves,  that,  before  such  issue,  he  6 

filed  his  written  dissent  thereto  with  the  clerk,  and  at  no  time  voted  7 

therefor,  he  shall  not  be  so  liable.  8 


1906,  463, 
II.  H  64,  258, 

1918,  257, 
§366. 

1919,  5. 

1920,  2. 


Connecting 
railroad  com- 
panies may  use 
each  other's 
roads. 
1845,  191, 
§§  1,2. 
1857,  291, 
§§1.3. 
G.  S.  63, 
§§  118,  119. 
1872,  53,  §  12; 
180,  §  3. 
1874,  372, 
§  165. 
1876,  182, 
P.  S.  112,  §216. 
R.  L.  Ill, 
§272. 
1906,  463, 
II,  §§  205,  258. 
12  Gray,  393. 


CONNECTING   RAILROADS. 

Section  58.     If  a  railroad  constructed  after  April  eighth,  eighteen  1 

hundred  and  seventy-two,  meets  another  railroad  which  terminates  in  2 

the  same  city  or  town,  or  lawfully  crosses  another  railroad  at  the  same  3 

level  therewith,  the  corporation  by  which  either  of  said  railroads  is  4 

owned  may  enter  its  railroad  upon,  unite  the  same  with  and  use  the  5 

railroad  of  the  other;    if  a  railroad  constructed  after  said  date  meets  6 

another  railroad  which  passes  through  the  same  city  or  town,  the  corpora-  7 

tion  by  which  either  of  said  railroads  is  owned  may,  with  the  written  8 

consent  of  the  department  and  upon  such  terms  as  the  department  upon  9 

hearing  prescribes,  enter  its  railroad  upon,  unite  the  same  with  and  use  10 

the  railroad  of  the  other;   and  if  a  railroad  corporation  whose  railroad  11 

was  constructed  prior  to  said  date  is  specially  authorized  to  enter  its  12 

railroad  upon,  unite  the  same  with  and  use  the  railroad  of  another  cor-  13 
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14  poration,  each  of  such  corporations  may  enter  upon,  unite  its  railroad 

15  with  and  use  the  railroad  of  the  other;  but  no  locomotive  engine  or  other 
If)  motive  power  not  owned  and  controlled  by  the  corporation  owning  or 

17  lawfully  operating  the  railroad  shall  he  allowed  to  run  upon  a  railroad 

18  except  with  the  consent  of  such  corporation. 

1  Section  59.     If  two  corporations  are  authorized  as  in  the  preceding  Compensation 

2  section  each  to  enter  its  railroad  upon,  unite  the  same  with  and  use  the  cars/""'"^ 

.3  railroad  of  the  other,  each  of  them  shall  at  reasonable  times  and  for  a  isstImI;*^' 

4  reasonable  compensation  draw  over  its  railroad  the  passengers,  merchan-  ^^  ^•■^3  5 117 

5  disc  and  cars  of  the  other,  and  each  of  them  shall  for  a  reasonable  f/u^ ;"-■ 

6  compensation  provide  upon  its  railroad  convenient  and  suitable  station  J^|Yn/^'^' 

7  accommodations  for  the  passengers  and  merchandise  of  the  other  cor-  \^J^-^^^ 

8  poration  passing  to  and  over  it,  and  shall  receive  and  deliver  the  same  11,  §'§  206. 258. 

9  in  the  manner  in  which  it  receives  and  delivers  its  own  passengers  and      '   °"' 
10  freight. 

1  Section*  60.     If  the  corporations  cannot  agree  upon  the  stated  periods  Determination 

2  at  which  the  cars  of  one  shall  be  drawn  over  the  railroad  of  the  other,  drawing  "ars, 

3  and  upon  the  compensation  to  be  paid  therefor,  or  upon  the  terms  and  1845,  ig,. 

4  conditions  upon  which  accommodations  shall  be  furnished  for  the  pas-  Igs^y^^agi.  §2. 

5  sengers  and  merchandise  of  the  other,  or  if  two  corporations  operating  Jf^f;^^ 

6  railroads  of  different  gauges  cannot  agree  as  to  the  requisite  terminal  llg'g^'^oy^j , 

7  accommodations,  or  as  to  the  manner  in  which  freight  and  passengers  1872;  iso!  §  t. 

8  shall  be  transferred  from  one  railroad  to  the  other  and  forwarded,  the  §  lei.   " 

9  department,  upon  the  petition  of  either  party  and  after  notice  to  the  r.  L.'u'i,^"'*' 

10  other,  shall  hear  the  parties,  and  determine,  having  reference  to  the  con-  \gJ^/4S3_ 

1 1  venience  and  interest  of  the  corporations  and  of  the  public  to  be  accom-  "cush.°369.^^' 

12  modated  thereby,  the  stated  periods  for  drawing  cars,  the  compensa-  "gCray,  253, 
1.3  tion  therefor,  the  terms  and  conditions  for  passengers  and  merchandise,  " 

14  or  the  requisite  terminal   accommodations  and  manner  of  transferring 

15  passengers  and  freight  as  aforesaid;    and,  upon  the  application  of  either 

16  party,  shall  determine  all  questions  between  the  parties  relative  to  the 

17  transportation  of  freight  and  passengers  and  other  business  upon  and 
IS  connected  with  said  railroads  in  which  they  are  jointly  interested  and 

19  the  manner  in  which  the  business  shall  be  done,  and  shall  apportion  to 

20  the  corporations  their  respective  shares  of  the  expenses,  receipts  and  in- 

21  come  of  the  same;    and  the  award  of  the  department  shall  be  binding 

22  upon  the  respective  corporations  for  one  year  and  thereafter  until  the 

23  department  revises  the  same;   and  the  compensation  of  the  department 

24  for  services  and  expenses  under  this  section  shall  be  paid  by  the  respec- 

25  tive  corporations  in  such  proportions  as  the  department  shall  determine 

26  and  set  forth  in  its  award.     Upon  the  written  request  of  a  party  affected 

27  thereby,  filed  with  the  department  within  thirty  days  after  the  render- 

28  ing  thereof,  the  award  shall  be  filed  in  the  supreme  judicial  court  which 

29  shall  have  jurisdiction  to  revise  it  as  if  it  had  been  made  by  a  commission 

30  appointed  by  said  court. 

1       Section  61.     A  railroad  corporation  created  by  the  laws  of  another  Conneeting 


9 


roads  chartered 


state  shall  have  all  the  rights  and  privileges  relative  to  connecting  rail-  by  other  roads. 

3  roads,  under  the  three  preceding  sections,  of  a  corporation  created  by  1874'.  372! 

4  the  laws  of  this  commonwealth.  ^  ^®*' 

P.S.  112,  §219.  R.L.  111,5  275.  1906,463,11,15  208,258. 
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Connecting 
companies  may 
contract  that 
one  shall  per- 
form all  trans- 
portation for 
the  other. 
1S38,  99, 
§§  1-3. 
G  S.  63, 
§§  115,  U6. 

1872,  180,  §  1. 

1873,  361. 

1874,  372. 
§  170, 

1S80,  205,  §  1. 
P.  S    112. 
§§  220.  221. 
1894,  506,  §  1. 
R   L   111, 
§276. 

1906,  463, 

II,  §§209,258. 

1907,  585,  §  8. 
10  Gray,  103. 
8  Allen.  438. 
114  Mass.  127. 
233  Mass.  411. 
lOp.  A.  G.  118. 


Section  62.  Two  railroad  corporations,  incorporated  under  the  laws 
of  the  commonwealth,  and  whose  railroads  enter  upon  or  connect  with 
each  other,  may  contract  that  either  corporation  shall  perform  all  the 
transportation  upon  and  over  the  railroad  of  the  other;  and  any  such 
corporation  may  lease  its  railroad  to  any  other  such  corporation;  but  the 
facilities  for  travel  and  business  on  either  of  the  railroads  of  said  cor- 
porations shall  not  thereby  be  diminished.  Such  leases  shall  be  upon 
such  terms  as  the  directors  agree,  and  as  a  majority  in  interest  of  the 
stockholders  of  both  corporations  at  meetings  called  therefor  approve,  9 
subject  to  section  fifty-four  of  chapter  one  hundred  and  fifty-nine.  10 
The  income  arising  from  such  contracts  or  leases  shall  be  subject  to  the  11 
provisions  of  law  relative  to  the  right  of  the  commmonwealth  to  purchase  12 
the  railroads  of  the  railroad  corporations  or  to  reduce  their  tolls,  in  the  13 
same  manner  as  that  arising  from  the  use  of  the  railroads.  Copies  of  14 
such  contracts  or  leases  shall  be  deposited  with  the  department,  and  15 
full  statements  of  the  facts  shall  be  set  forth  in  the  next  annual  return  16 
of  such  corporations.  This  section  shall  not  authorize  a  lease  or  con-  17 
tract  between  two  railroad  corporations,  each  of  which  has  a  terminus  18 
in  Boston.  The  railroads  of  two  railroad  corporations  shall  be  con-  19 
sidered  to  enter  upon  or  connect  with  each  other,  within  the  meaning  of  20 
this  section,  if  one  of  such  railroads  enters  upon,  connects  with,  or  inter-  21 
sects  a  railroad  leased  to  the  other  or  operated  by  it  under  a  contract  22 
as  herein  authorized.  23 


Term  of  lease 

not  to  exceed 

ninety-nine 

years. 

1880,  205,  §  2. 

P.  S.  112.  §222 

R.  L.  Ill, 

§  277. 

1906,  463,  II, 

§§  210,  258. 


Section  63.  A  railroad  corporation  shall  not  lease  or  contract  for 
the  operation  of  its  railroad  for  a  period  of  more  than  ninety-nine  years 
without  the  consent  of  the  general  court;  but  this  section  shall  not 
render  invalid  a  lease  approved  by  the  stockholders  of  a  corporation 
before  July  first,  eighteen  hundred  and  eighty. 


TAKING   securities   OF   OTHER   CORPOR.A.TIONS. 


Taking  securi- 
ties of  other 
corporations. 
1868,  347.  §  1. 
1872,  53,  §  17: 
ISO,  §  2. 
1874,  372,  §  53. 
P.  S.  112,  §74. 
R.  L.  Ill    §  77. 
1906,  463, 
II,  §§57,258. 

197  Mass.  194. 

198  Mass.  413. 
201  Mass.  370. 
208  Mass.  544. 
233  Mass.  502. 


Section  64.  A  railroad  corporation,  unless  authorized  by  the  gen- 
eral court  or  by  the  six  following  sections,  shall  not  directly  or  indirectly 
subscribe  for,  take  or  hold  the  stock  or  bonds  of  or  guarantee  the  bonds 
or  dividends  of  any  other  corporation;  and  the  amount  of  the  bonds  of 
one  or  more  other  corporations  subscribed  for  and  held  by  a  railroad 
corporation,  or  guaranteed  by  it  conformably  to  special  authority  of 
the  general  court  or  the  authority  given  in  said  sections,  with  the 
amount  of  its  owti  bonds  issued  in  conformity  with  sections  forty-seven 
and  forty-nine,  shall  not  exceed  at  any  time  the  amount  authorized  by  _ 
said  section  forty-seven,  computed  as  provided  in  section  fifty-three  of  10 
chapter  one  hundred  and  fifty-nine.  11 


Stock  in  a 
telegraph 
company. 
1849.  93.  §  8. 
G.  S.  63.  §  12. 
1874.  372.  §  54. 
P.  S.  112,  §  75. 


Section  65.  A  railroad  corporation  may  hold  stock  in  a  telegraph 
company,  whose  telegraph  connects  two  or  more  places  on  the  railroad, 
to  an  amount  not  exceeding  two  hundred  dollars  for  each  mile  of  rail- 
road so  connected. 

R.  L.  Ill,  §  78.  1906,  463,  II,  §§  58,  258. 


S"bonds^of  Section  66.    A  railroad  corporation  may  guarantee,  to  an  amount     1 

steamship         jjot  cxcccding  five  per  cent  of  its  capital  stock,  the  bonds  of  any  corpora-    2 
1868,347,5  2.    tiou  incorporated  in  the  commonwealth  for  the  purpose  of  carrying    3 
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4  freight,  passengers  and  mails  between  any  port  of  this  commonwealth  i874,37|,^§_55. 

5  and  Europe;    or,  upon  adequate  security  therefor,  may  issue  its  own  r.^l.  in,  §'79. 

6  bonds  to  the  same  amount,  conformably  to  the  provisions  of  sections  n.  §'§  59,' 258. 

7  fortv-seven  and  forty-eight. 


1  Section  67.    A  railroad  corporation  may  become  an  associate  under  Railroad 

2  chapter  one  hundred  and  fifty-six  in  the  formation  of  a  corporation  for  nmy">eco°me 

3  the  purpose  of  erecting  and  operating  a  grain  elevator  within  the  com-  lf^,nt\ev^tor 

4  nionwealth,  and  may  take  stock  in  any  elevator  corporation  so  organ-  "istT'shC' 

5  ized,  and,  at  all  meetings,  and  in  all  transactions  of  such  elevator  cor-  |,^^;fi2. 

6  poration,  the  president  of  the  railroad  corporation,  or  in  his  absence  any  |j5  77, 73!  ^  ^^ 

7  officer  appointed  bv  its  board  of  directors,  may  represent,  act  and  vote  ;?06. 463. 

8  in  the  name  of  such  railroad  corporation. 

1  Section  68.     If  two  corporations  own  and  operate  connecting  rail-  p„°°df  ^**^8 

2  roads,  which  are  whollv  constructed,  either  corporation  may  guarantee  guaramee 

3  the  bonds  of  the  other,  upon  such  terras  and  to  such  an  extent  as  may  bonds^^^  ^  ^ 

4  be  authorized  at  a  meeting  called  therefor,  if  the  bonds  so  guaranteed  1871!  asi. 

5  are  issued  in  conformity  with  law. 

1874,  372,  §  56.  R    L.  Ill,  §  81. 

P.  S.  112,  §  79.  1906,  463,  II,  §§  61,  258. 

1  Section  69.     A  railroad  corporation  may  aid  in  the  construction  of  corporations 

2  any  branch  or  connecting  railroad  within  the  limits  of  the  common-  J^^^n^.^i.'^.^^on 

3  wealth,  whether  connecting  by  a  railroad  or  steamboat  line,  by  sub-  of  branches, 

4  scribing  for  shares  of  stock  in  such  corporation,  or  by  taking  its  notes  or  l^l*'^^^j'  5  4: 

5  bonds  secured  by  mortgage  or  otherwise,  and  may  vote  on  all  shares  of  p.  s.  n2.'  s^sa 

6  stock  so  subscribed  for  and  held;  but  a  corporation  shall  not  so  subscribe  igoe,'  463.' 

7  to  an  amount  in  excess  of  two  per  cent  of  its  paid-up  capital  stock,  or  "i  Ma3af39. 

8  mortgage  its  property  to  secure  the  loans  or  subscriptions  made  by  any  249  Mass.  451. 

9  other  corporation  under  this  section,  except  by  a  vote  of  a  majority  in 
10  interest  of  the  stockliolders  at  a  meeting  called  therefor. 

1  Section  70.    A  railroad  corporation  may  acquire,  hold,  vote,  sell  hJtecSes 

2  and  negotiate  the  stock  and  securities  of  terminal  companies  organ-  °l,^^^Zfo.nd 

3  ized  under  the  laws  of  the  commonwealth,  and  of  express  companies  H'^^^^^^"""^ 

4  operating  in  whole  or  in  part  on  its  lines,  and  may  guarantee  the  bonds  m2. 725. 11, 

5  of  such  companies. 

1925.  125.  §  2.  1929,  76. 

AUXILIARY  services. 

1  Section  70A.     A    railroad    corporation    may    acquire,    hold,    main-  May^acquire, 

2  tain  and  operate  steamship  companies,  ferries,  ferryboats  and  docks  and,  steamship 

3  with  the  approval  of  the  department,  motor  vehicles  not  running  upon  dS^m^otor 

4  rails  or  tracks,  for  the  transportation  of  passengers  or  freight,  to  be  jgosi'iKli 

5  operated  upon  such  routes  as  public  convenience  and  necessity,  in  the  i93i,408.  §3a. 

6  opinion  of  the  department,  may  require,  subject,  in  respect  to  the  trans- 

7  portation  of  freight,  to  the  provisions  of  section  thirty-one  A  of  chapter 

8  ninety.     Any  such  railroad  corporation,  in  maintaining  and  operating 

9  such  Vehicles,  shall  be  subject  to  all  other  provisions  of  chapter  ninety 

10  and  to  all  other  laws  applicable  to  motor  vehicles  and  the  operation 

11  thereof;    to  the  provisions  of  chapter  one  hundred  and  fifty-nine  in 

12  respect  to  rates,  fares  and  charges  for  services  performed,  and,  in  respect 
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to  the  transportation  of  passengers,  to  chapter  one  hundred  and  fifty-  13 
nine  A.  This  section  shall  not  be  construed  to  affect  any  right  or  privi-  14 
lege  derived  from  the  constitution  or  laws  of  the  United  States.  15 


Corporations 
owning,  etc., 
railroad  not 
to  acquire 
stock  in 
domestic 
railroad. 
1907,  585, 
§§  1,2. 
253  Mass.  144. 


CONSOLIDATION   OF   RAILROAD   COJIPANIES  RESTR.\INED. 

Section  71.  No  corporation  owning,  leasing  or  operating  a  railroad  I 
wholly  or  partly  in  the  commonwealth,  nor  any  person  or  corporation  2 
acting  in  its  interest  shall,  directly  or  indirectly,  acquire,  or  attempt  to  3 
acquire  by  purchase,  exchange  of  shares,  or  in  any  other  way,  any  shares  4 
of  the  capital  stock  of  any  domestic  railroad  company  not  lawfully  5 
leased,  owned  or  operated  by  it  prior  to  May  first,  nineteen  hundred  6 
and  seven,  except  under  specific  authority  provided  by  law.  No  such  7 
domestic  railroad  company,  or  any  officer,  director,  servant  or  agent  8 
thereof,  shall  permit  or  suffer  the  said  corporation  or  any  of  its  officers  9 
or  agents  to  exercise  any  control  whatsoever  over  the  corporate  acts  of  10 
such  domestic  company,  except  as  hereinafter  provided.  11 


Department 
to  pass  on 
consolidation 
and  report  to 
general  coxirt. 
1907,  585,  §  3. 


Section  72.  The  presidents,  or  a  majority  of  the  boards  of  directors,  1 
or  the  holders  of  not  less  than  one  third  in  interest  of  the  capital  stock  of  2 
two  or  more  railroad  corporations,  may  apply  to  the  department  for  its  3 
determination  as  to  whether  the  consolidation  of  the  railroads  of  such  4 
corporations  is  consistent  \vith  the  public  interest.  If  the  department,  5 
after  public  notice  and  hearing,  shall  find  tJiat  such  consolidation  is  con-  6 
sistent  with  the  public  interest,  it  shall  report  its  findings  to  the  general  7 
court,  together  with  drafts  of  a  law  or  laws  to  authorize  such  consolida-  8 
tion  upon  the  agreement  of  the  corporations  to  be  consolidated,  and  after  9 
ratification  by  a  vote  of  not  less  than  two  thirds  in  interest  of  the  stock-  10 
holders  in  each,  and  under  terms  and  conditions  which  will  effectually  11 
prevent  any  decrease  in  the  facilities  for  transportation  on  the  railroad  12 
of  either  of  such  corporations  or  any  increase  in  the  rates  for  passengers  13 
or  freight  by  the  said  consolidation,  and  which  will,  in  the  opinion  of  14 
the  department,  secure  to  the  commonwealth  adequate  control  over  the  15 
organization,  conduct,  and  management  of  the  said  corporations  and  16 
railroads,  and  upon  such  other  terms  and  conditions  as  may  seem  to  the  17 
department  desirable  and  proper.  18 


Rates  not  to 
be  increased 
or  facilities 
diminisiied  by 
consolidation. 
1907,  585,  §  4. 


Section  73.  In  case  of  any  lease,  purchase  and  sale  or  consolidation 
as  authorized  by  the  preceding  section,  no  rate,  fare  or  charge  for  trans- 
portation of  passengers  or  property  shall  be  increased,  and  no  facilities 
for  transportation  shall  be  diminished  thereby,  nor  in  connection  there- 
with or  as  a  result  thereof  shall  there  be  any  increase  in  the  aggregate 
outstanding  capital  stock  or  indebtedness  of  the  contracting  companies. 


Penalties. 
1907,  585,  §  9. 


Section  74.  A  railroad  corporation,  which  violates  any  provision  of 
section  seventy-one  or  seventy-two,  shall  be  punished  by  a  fine  of  ten 
thousand  dollars;  and  any  officer  or  agent  of  such  railroad  corporation 
who  procures,  aids  or  abets  such  corporation  in  any  violation  of  said  sec- 
tions, and  any  partnership,  trustee  or  other  person  who  procures,  aids  or 
abets  in  any  violation  thereof,  shall  be  punished  by  a  fine  of  one  thou- 
sand dollars  or  by  imprisonment  for  not  less  than  six  months  nor  more 
than  one  year,  or  both. 
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LOCATION   ANT)   CONSTRUCTION   OF   RAILRO.\D. 

Conditions  Precedent. 

1  Section  75.     No  railroad  corporation  shall  purchase  or  take  by  emi-  Establishing 

,  .  i>  1  •  ^11   nit'thod  lor 

2  nent  domain  or  enter  upon  or  use,  except  tor  making  surveys,  any  land  crossing  high- 
.3  or  other  property  for  the  construction  of  its  railroad  or  of  any  branch  or  Tssum,  §  i. 

4  extension  thereof  until  the  county  commissioners  of  the  county  where  el.Vu,\°98. 

5  such  land  or  other  property  is  situated,  after  hearing  the  parties,  have  ii'"55''s2?'258. 

6  determined  the  manner  in  which  the  railroad  shall  cross  the  highways  ''  ^ush-  soe. 

7  and  other  ways  within  such  county,  nor  until  it  has  obtained  from  the 

8  department  the  consent  required  by  sections  ninety-seven  and  one  hun- 

9  dred  and  two  in  all  cases  in  which  the  county  commissioners  adjudge 

10  that  public  necessity  requires  the  crossing  at  the  same  level;  and  notice 

11  of  such  hearing  shall  be  given  by  publication  for  three  successive  weeks 

12  in  one  or  more  newspapers  published  in  such  county,  the  last  publication 

13  to  be  at  least  seven  days  before  the  hearing. 

1  Section  76.    No  railroad   corporation  shall   take  by  eminent  do-  Prerequisites 

2  main  or  enter  upon  or  use,  except  for  making  surveys,  land  or  other  for'rSiroad" 

3  property  for  the  construction  of  its  railroad  or  any  branch  or  e.xten-  g.^s.'63?§7.^' 

4  sion  thereof  until  a  sworn  estimate  of  the  total  cost  of  constructing  the  J^g;  |f|; 

5  same,  prepared  by  its  chief  engineer,  has  been  submitted  to  the  depart-  \^^^  ^-^^  ^ , 

6  ment  and  approved  by  it;   nor  until  the  department  is  satisfied  that  an  ?j|-^"-' 

7  amount  of  the  capital  stock  of  the  corporation  equal  to  at  least  fifty  per  r.  l.'iii'.  jss. 

8  cent  of  such  estimated  cost  has  been  actually  subscribed  by  responsible  li,  §§  71,258. 

9  parties  without  any  condition  which  invalidates  the  subscription,  and 

10  that  twenty  per  cent  of  the  par  value  of  each  share  has  been  actually 

11  paid  in,  and  that  the  authority  and  consent  required  by  the  preceding 

12  section  have  been  obtained;  nor  until  the  clerk  of  the  department,  upon 

13  its  order,  has  filed  a  certificate  with  the  state  secretary  that  this  section 

14  has  been  complied  with;   nor  until  the  corporation  has  paid  to  the  state 

15  secretary  a  fee  of  fifty  dollars  for  filing  such  certificate.     The  certificate 

16  of  a  master  in  chancery  or  a  justice  of  a  court  of  record  for  the  county 

17  where  a  subscriber  resides  that  he  owns  property  in  his  own  name  equal 

18  in  value,  above  all  encumbrances,  to  the  amount  of  his  subscription  shall 

19  be  conclusive  evidence  of  his  responsibility.     If  the  department  refuses 

20  its  approval  to  an  estimate  or  a  subscription  list  so  submitted,  it  shall 

21  in  writing  state  its  reasons  therefor  in  detail  at  the  time  and  shall  include 

22  them  in  its  next  annual  report. 

1  Section  77.     No  railroad  or  part  thereof  which  is  operated  by  steam  Location  not 

2  power  shall  be  located  or  constructed  within  three  miles  of  the  state  three  miies°of 

3  house  without  the  previous  written  consent  of  the  department,  and  of  ml,  265!''§  4. 

4  the  board  of  aldermen  of  any  city  or  of  the  selectmen  of  any  town  where  ^^-  \ll[  l^^' 

5  the  location  is  sought.  5§  72, 253. 

Purchase  of  Land. 

1  Section  78.    A  railroad  corporation  may  purchase  land  for  the  loca-  what  may  be 

2  tion  of  its  railroad  within  the  limits  of  the  route  fixed  under  section  fl^s.  If  §  54. 

3  twenty  or  twenty-one,  and  may  also  purchase  so  much  more  land  as  may  g.^I'm.^'  ^  ^' 

4  be  reasonably  necessary  for  the  proper  construction  and  security  of  the  fly^^gVI',  §  53. 

5  railroad  and  the  convenient  operation  thereof,  for  one  or  more  new  tracks  J^  |^  Vn.\*90. 
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1906.  463,  II, 
5§  73,  258. 
1912,  725, 
II,  §  2. 

1915,  157,  §  1. 
9  Met.  553. 
4  Gray,  301. 


adjacent  to  other  land  occupied  by  it  by  a  track  or  tracks  already  in  use,  6 

and  for  the  purpose  of  cuttings,  embankments,  and  for  procuring  stone  7 

and  gravel,  and  for  stations,  car  houses,  roundhouses,  freight  houses,  8 

yards,  docks,  wharves,  elevators  and  other  structures.  9 


113  Mass.  277. 
118  Mass.  391. 


161  Mass.  387. 
213  Mass.  40. 


214  Mass.  8. 


purTbL°sed°iand.  SECTION  79.  The  Corporation  may,  within  one  year  after  it  has 
R^L  111'  92  purchased  land  for  railroad  purposes,  file  with  the  commissioners  of 
1906^  463,'  II,  each  county  where  such  land  is  situated  a  description  thereof,  defining 
185  Mass.'i86.  the  courscs,  distances  and  boundaries  of  such  land  and  certified  by  the 

clerk  of  the  department  in  such  form  and  with  such  other  particulars 

as  the  rules  of  the  department  may  require. 


Filing  of 
location. 
1912,  725, 
II,  5  3. 


Taking  by  Eminent  Domain. 

Section  80.  If  a  railroad  corporation  is  not  able  to  obtain  by  agree- 
ment with  the  owner  any  land  necessary  for  the  location  of  its  rail- 
road, it  may  file  with  the  department  a  description  of  such  location, 
which  shall  not  be  more  than  five  rods  wide  unless  authorized  by  the 
department  under  section  eighty-three.  Such  description  shall  define  the 
courses,  distances  and  boundaries  and  shall  be  in  such  form  and  shall 
contain  such  plans  and  particulars  as  may  be  required  by  the  rules  of  the 
department.  Within  ten  days  after  the  filing  of  such  description  with 
the  department,  the  corporation  shall  submit  to  the  board  of  aldermen  of 
e\'ery  city,  and  to  the  selectmen  of  every  town  through  which  the  route 
of  the  proposed  railroad  passes,  a  copy,  duly  certified  by  the  clerk  of  the 
department,  of  so  much  of  the  said  location  as  applies  to  that  part  of  the 
said  railroad  which  lies  within  the  limits  of  such  city  or  town.  The  board 
of  aldermen  or  the  selectmen  shall  thereupon  appoint  a  time  and  place 
for  a  hearing  in  the  manner  provided  by  section  nineteen. 

If  the  board  of  aldermen  or  the  selectmen,  after  notice  and  hearing 
as  aforesaid,  shall  agree  with  the  directors  as  to  said  location,  or  as  to  any 
location  of  the  said  railroad  in  their  city  or  town,  they  shall  in  such 
agreement  fix  the  location,  and  sign  and  give  to  the  directors  a  certificate 
setting  it  forth,  and  shall  make  report  of  their  action  to  the  department 
within  sixty  days  after  the  said  copy  has  been  submitted  to  them  as 
hereinbefore  provided.  If  they  fail  so  to  agree  within  sixty  days  after 
said  corporation  has  submitted  the  location  to  the  board  of  aldermen 
or  to  the  selectmen,  the  directors  shall,  within  sixty  days,  petition  the 
department  to  fix  the  location  in  that  city  or  town,  and  the  department, 
after  notice  to  the  board  of  aldermen  or  to  the  selectmen,  shall  forthwith 
hear  the  parties  and,  within  ninety  days,  fix  the  location  in  that  city  or 
town,  and  shall  make  a  certificate  setting  forth  the  location  so  fixed,  which 
shall  be  certified  by  its  clerk  to  the  board  of  directors.  The  costs  of 
the  petition  shall  be  paid  by  the  corporation.  The  department  shall  by 
order  finally  fix  the  location  of  the  said  railroad  in  accordance  with  the 
original  location  as  varied  in  the  said  certificate,  subject  to  the  provi- 
sions of  the  following  section. 


1 
2 

.3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
31 
32 
33 


Change  of 

location  to 

avoid  grievous 

damage. 

R.  S.  39.  §  60. 

1848,  327,  §  2. 

G.  S.  63,  §  45. 


Section  81.  If  a  railroad  corporation  is  not  able  to  obtain  by  agree- 
ment with  the  owner  any  land  necessary  for  the  location  of  its  railroail, 
it  shall  furnish  a  plan  of  the  land  to  the  owner.  An  owner  of  land  ag- 
grieved by  the  location  of  a  railroad  crossing  his  land  in  such  manner 
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5  as  to  be  of  grievous  damage,  which  could  be  avoided  without  serious  }|J2. 53, 5 13; 

6  iniurv  to  others,  mav,  within  thirtv  davs  after  receiving  the  plan  of  his  isvi.  372. 

7  land,  as  provided  herein,  petition  the  department,  who  shall  give  notice  p.  s.  112; 

8  and  hear  the  parties.    If  it  appears  that  such  location  will  greatly  and  |t^  l'^iA^^' 

9  unnecessarily  damage  the  petitioner,  and  that  it  can  be  so  changed  as  ilo6°4'63°*ii, 

10  entirely  or  partly  to  avoid  such  damage  without  material  detriinent  to  f|,T'7?,|' -^^• 

11  the  line  of  the  railroad  and  without  great  injury  to  other  parties,  the  {'^5^^];^"^^'  gg 

12  department  shall  change  such  location  accordingly.    It  shall  give  to  each  lickass!  194! 
lo  party  a  certificate  of  its  determination  within  sixty  days  after  receiving 

14  the  petition.  The  necessary  expenses  of  the  department  and  the  costs 
1.3  of  the  petition  shall  be  paid  by  the  corporation;  but  if  the  department 
U)  decides  that  the  petition  was  frivolous,  such  expenses  and  costs  shall 
17  be  paid  by  the  petitioner. 

1  Section  82.     After  the   location  of  the  railroad   has   been   finally  Taking  of  land 

.        ,  ,  ,  ,.  .1  .  ror  location  of 

2  determmed  under  the  two  precedmg  sections,   the  corporation   may  tracks. 

3  take  any  land  within  such  location  by  eminent  domain  under  chapter  Jsssi  148!  §  3'. 

4  seventy-nine. 

R.  S.  39.  §5  55,  56,  76.         1874,  372.  5  63.        1906,  463,  II,  5§  83,  258. 
1849,  153.  P.  S.  112,  §  95.  1912,  725,  II,  §  3. 

G.  S.  63,  §§19,  21,  39.         R.  L.  Ill,  §  99. 

1  Sectiox  S3.     If  a  railroad  corporation  requires  land  for  any  of  the  Taking  of 

.«,,  .  .,  1  1  p.,!!  ^-  n  property  for 

2  purposes  specmed  in  section  seventy-eight  other  than  tor  the  location  oi  other  purposes. 

3  its  railroad  not  more  than  five  rods  wide  as  provided  in  the  three  pre-  r.^s.' 39,*§  55.' 

4  ceding  sections,  and  is  unable  to  obtain  it  by  agreement  with  the  owner,  af.'63!'§  19.' 

5  it  may  apply  to  the  department,  which,  after  notice  to  the  owner  and  a  gfj^'j^lo;  ^  ^' 

6  hearing,  mav  prescribe  the  limits  within  which  it  may  be  taken  without  f„i*; V,-;  5  9i- 

11  .  -i*  rli  Io»4, 134. 

7  his  permission;  and  the  corporation  may,  within  one  year  alter  the  decree,  R  l.  111,  §  95. 

8  take  such  property  by  eminent  domain  under  chapter  seventy-nine.  §1 78, 258. 

1915.  157,  §  2.  141  Mass.  481.  213  Mass.  17. 

119  Mass.  516.  185  Mass.  186. 

1  Section  84.     A  railroad  corporation  may  purchase,  or  take  in  the  Taking  land  of 

2  manner  provided  in  the  preceding  section,  from  time  to  time,  any  lands  etc. 

3  or  rights  belonging  to  any  other  railroad  or  other  public  service  cor-  li,  ii.'  ' 

4  poration  not  necessary  for  the  business  of  such  corporation  at  such 

5  time  or  in  the  reasonably  near  future,  provided  that  this  section  shall 

6  not  authorize  it  to  acquire  by  eminent  domain  any  part  of  the  location 

7  or  right  of  way  of  any  other  railroad  or  street  railway  company  except 

8  such  lands  or  rights  as  the  department  adjudges  necessary  for  the  supjjort, 

9  construction  and  repair  of  bridges  or  other  methods  of  crossing  such  rail- 

10  road  or  street  railway. 

Change  of  Location. 

1  Section  85.     A  railroad  corporation,  with  the  written  approval  of  If^'^l^rHlVi'^ 

2  the  department,  obtained  upon  petition,  and  after  notice  to  all  persons  J^^^l' in',  §94. 

3  interested,  and  a  hearing,  may,  for  the  purpose  of  improving  the  align-  1?°7®^  ■'j®?^  "• 

4  ment  of  its  railroad,  change  its  location,  subject  to  the  provisions  of  this 

5  chapter  relative  to  the  fixing  of  the  route  of  railroads,  and  may  take  land 

6  for  such  new  location  by  eminent  domain  under  chapter  seventy-nine. 


1  Section  86.     A  railroad  corporation,  having  taken  land  for  its  rail-  °a"^°ybi 

2  road,  may  vary  the  direction  of  said  railroad  in  the  city  or  town  where  ^^^'^''^jg^  .7 

3  such  land  is  situated;  but  it  shall  not  locate  any  part  thereof  outside  the  r.  s.  39,  \  73." 
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i87^i  37'''S^5'9  ''™its  of  the  route  fixed  under  section  twenty  or  twenty-one,  without  the  4 

p. s.'n2.'§9()    written  consent  of  the  board  of  aldermen  or  selectmen,  if  it  was  fixed  5 

1906^  463,'  ii,     under  section  twentv,  or  of  the  department,  if  it  was  fixed  under  section  6 

i9i2,'725,'        twenty-one.    If  the  board  of  aldermen  or  the  selectmen,  whose  consent  7 

"cray,  340.      is  required  to  such  change  of  direction,  shall  neglect  or  refuse  to  give  S 

109  Ma33. 527.   g^^.^^  conscut  within  sixty  days  after  the  railroad  company  has  in  writ-  9 

ing  requested  the  same,  the  directors  may  petition  the  department  for  10 

leave  to  make  such  change  of  direction.  11 

The  corporation  may  take  land  for  such  new  location  by  eminent  12 

domain  under  chapter  seventy-nine,  and  in  so  far  as  said  new  location  1.3 

as  finally  fixed  shall  differ  from  the  location  originally  taken,  the  original  14 

location  shall  be  held  to  be  abandoned,  and  the  rights  of  all  persons  1.5 

interested  in  so  much  of  the  original  location  as  is  included  within  the  16 

abandoned  part  shall  revive  as  if  no  taking  had  been  made.    Any  person  17 

who  has  suffered  loss  or  been  put  to  expense  by  having  his  lands,  build-  18 

ings,  rights  or  other  property  included  in  the  original  taking,  but  not  19 

included  in  the  final  taking,  shall  be  entitled  to  have  his  damages  there-  20 

for  assessed  under  chapter  seventy-nine,  but  the  value  to  him  of  the  21 

use  of  the  land  between  the  time  of  said  taking  and  the  abandonment  22 

thereof  shall  be  taken  into  consideration  in  determining  the  sum  to  2.3 

which  he  is  entitled.  24 

Miscellaneojis. 

UmlftaxaWe.         SECTION  87.     Laud,  outside  the  location  of  the  railroad  five  rods  in  1 

G^l'63.''§  20.'    width,  taken  or  purchased  for  railroad,  depot  or  station  purposes  shall  2 

1874, 372,  §  62..  jjq^  {jg  excmpt  from  taxation.  3 

p.  S.  112.  §92.  4  Met.  564.  185  Mass.  114. 

1895,  356.  8  Gush.  237.  186  Mass.  128. 

R.  L.  Ill,  §96.  151  Mass.  69.  267  Mass.  343. 

1906,463,11,  §§79,258. 

rig°hu?fa'ifd"'^      Section  88.     No  length  of  possession  or  occupancy  of  land,  which  1 

ise^wcr''™'   belongs  to  a  railroad  corporation,  by  an  owner  or  occupier  of  adjoining  2 

|874^372,         land  shall  create  in  him  or  in  a  person  claiming  under  him  a  right  to  3 

p.  s.  ii2,  §  215.  such  land  of  the  corporation.  4 

R.  L.  in,§271.  146  Mass.  268.  212  Mass.  421. 

1906.  463,  II,  §§  80,  258.  147  Mass.  118.  226  Mass.  286. 

135  Mass.  107.  161  Mass.  283.  235  Mass.  402. 

145  Mass.  433.  211  Mass.  174. 

form?etV,°ot         SECTION  89.     The  department  shall,  from  time  to  time,  prescribe  1 

1878 '*r35*'§' 2    rules  relative  to  the  form  in  which  all  descriptions  of  locations  of  rail-  2 

R  L  m'  \^97  roads  shall  be  made,  the  particulars  to  be  contained  tlierein  and  the  3 

1906!  463.'         manner  in  which  such  descriptions  shall  be  uniformly  kept  for  preserva-  4 

tion  and  convenient  reference  in  the  offices  of  the  clerks  of  the  commis-  5 

sioners  of  the  several  counties.    No  such  description  shall  be  filed  until  6 

the  clerk  of  the  department  certifies  thereon  that  it  has  been  prepared  7 

in  conformity  with  the  rules  of  the  department.  8 


Embankments,  Fences,  etc. 

i848,'32'7,  §  2.  Section  90.  After  a  railroad  corporation  has  taken  land  in  the  man-  1 
1874' 372 S* 70  ^^^  hereinbefore  authorized,  it  shall,  before  constructing  the  railroad,  2 
p.  s.'ii2,'§  102.  and,  upon  request  of  the  owner  or  occupant,  fence  it.  3 

R.  L.  ill,  §  106.  1906,  463,  II,  §§  90.  258. 
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1  Section  91.     At  the  time  of  awarding  damages  to  land  owners  under  Construction, 

2  chapter  seventy-nine,  the  county  commissioners  shall  in  addition  thereto  bankmentsmay 

3  order  the  corporation  to  construct  and  maintain  such  embankments,  cul-  ,84°'',  m. ' 

4  verts,  walls,  fences  or  other  structures  as  they  judge  reasonable  for  the  }^  ^;  ^j  5  ^g 
.5  security  and  benefit  of  such  owners,  and  shall  prescribe  the  time  and  },*^s';i^/2^'5\J;^ 
(i  manner  of  making  or  repairing  them,  and  it  shall  not  be  competent  for  'j'jj-  ''i' 

7  a  jury  to  reverse  such  order. 

1906,  463,  II,  §§  101,  258.  141  Mass.  407.  1.54  Mass.  314. 

1  Section  92.     If  the  corporation  neglects  to  comply  with  such  order.  Enforcement 

2  the  supreme  judicial  court,  upon  application  of  the  land  owner  interested  i84i!  125.  §  2. 
'A  in  its  execution,  or  his  assigns,  shall  have  jurisdiction  in  equity  to  enforce  1874',  372.  §  82. 

4  the  specific  performance  thereof.    Or  if  the  corporation,  for  more  than  K.lVfiy"' 

5  forty-eight  hours  after  written  notice  of  such  neglect,  given  to  the  presi-  i^gyjj^gj, 

6  dent  or  superintendent,  fails  to  begin  the  work  required  to  be  done,  or  lyj^^^ji^^*- 

7  thereafter  unreasonably  delays  to  complete  it,  the  person  so  interested  1  Gray,  eu. 

8  may  recover  in  tort  double  the  damages  sustained  by  him  by  reason  of 

9  the  neglect. 

1  Section  93.     Every  railroad   corporation  shall  erect  and  maintain  f"™^''"^! 

2  suitable  fences,  with  convenient  bars,  gates  or  openings  therein,  upon  §,§|'4^  " 

3  both  sides  of  the  entire  length  of  its  railroad,  except  at  the  crossings  of  a  §§  43, 44. 

4  public  way  or  in  places  where  the  convenient  use  of  the  railroad  would  [HI]  HI]  5 1* 

5  be  thereby  obstructed,  and  except  at  places  where,  and  so  long  as,  it  is  fglj.Vei^  ^'^ 

6  specially  exempted  from  so  doing  by  the  department.    Such  an  exemp-  l^j^g  "!■ 

7  tion  granted  prior  to  August  first,  eighteen  hundred  and  eighty-two  J906,^*63^  ^.^ 

8  shall  not  be  revoked  except  upon  new  proceedings  had  under  this  section,  i2^^^u3h.^605. 

9  notice  of  which  shall  be  given  to  the  corporation,  and  published  once  as  mTs's.  seo. 

10  in  each  of  three  successive  weeks  in  a  newspaper  published  in  each  county  \%  ^l^\  tss, 

11  where  the  land  lies.    The  corporation  shall  also  construct  and  maintain  1  at' Mass.  11  s. 

1 2  sufficient  barriers,  where  necessary  and  practicable  so  to  do,  to  prevent  the  }33  ^if^-  28 

13  entrance  of  cattle  upon  the  railroad.     A  corporation  which  unreason-  }|{  ^5*|^  297. 
U  ably  neglects  to  comply  with  this  and  the  following  section  shall,  for  194  Mass.  35. 
1.")  every  such  neglect,  forfeit  not  more  than  two  hundred  dollars  for  every  210  mI^'  176. 
1()  month  during  which  the  neglect  continues,  and  upon  such  neglect  the 

17  supreme  judicial  court  may  restrain  and  prohibit  it  from  crossing  a  pub- 
is lie  way,  or  from  using  any  land  until  said  sections  are  complied  with. 

1  Section  94.     If  a  person  other  than  a  railroad  corporation  is  required  how  recoterLT' 

2  by  law  or  contract  to  erect  or  maintain  fences  along  a  part  of  the  line  of  {[X""""' 

3  the  railroad,  the  corporation  shall  erect  such  fences  or  keep  them  in  J,%*'if2''j\f6 

4  repair  as  provided  in  the  preceding  section,  and  may  recover  in  contract  r.^L  iTi, 
.5  the  reasonable  cost  thereof  from  such  person.    If  he  is  an  owner  of  land  i906.'463, 

(i  adjoining  such  line,  the  corporation  shall  also  have  a  lien  upon  said  land  {32\^ias3*'2"4''  ' 

7  for  labor  performed  and  furnished  and  all  materials  furnished  and  used  ^^^  ^^^-  '^''*- 

8  by  it  in  erecting  and  repairing  such  fences  upon  such  land,  and  for  the 

9  costs  which  may  arise  in  enforcing  it;    and  it  shall  be  enforced  in  the 

10  manner  provided  for  enforcing  liens  for  labor  in  chapter  two  hundred 

1 1  and  fifty-four. 

Crossings. 

1  Section  95.     If  two  or  more  railroad  corporations  whose  tracks  cross  separation  ot 

1  1  J.L  1       Eradc  crossings 

2  each  other  at  the  same  level  agree  to  separate  the  grades,  tnev  may  apply  by  agreement. 

3  to  the  department  which  shall  thereupon  determine  when,  in  what  man-  p.s.'ir2. 5 117. 
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R.  L.  Ill,         ner  and  by  which  corporation  said  work  and  each  portion  thereof  shall  4 

i906"'463,         be  done,  and  shall  apportion  all  charges  and  expenses  caused  by  making  5 

II,  §§  105,  258.  gj^pjj  alterations  and  all  future  charges  for  keeping  the  necessary  struc-  6 

tures  connected  therewith  in  repair,  among  said  corporations.    For  said  7 

purposes,  the  corporations  may,  under  the  direction  of  the  department,  8 

make  all  necessary  changes  in  the  location,  grade  and  construction  of  9 

said  railroads,  and,  so  far  as  necessary,  may  take  additional  land  therefor  10 

by  eminent  domain  under  chapter  seventy-nine  and  may  raise,  lower  or  11 

otherwise  change  any  and  ail  public  ways;   and  in  the  exercise  of  said  12 

powers  said  corporations,  and  any  person  who  sustains  damage  thereby,  13 

shall  have  all  the  rights,  privileges  and  remedies,  and  be  subject  to  all  14 

the  duties,  liabilities  and  restrictions  provided  by  law  in  the  case  of  land  15 

taken  by  railroad  corporations.  16 


Crossings  of 
one  railroad 
with  another, 
or  over  navi- 
gable waters. 

1872,  53,  §  12; 
180,  §  3. 

1873,  121,  5  4. 

1874,  372,  §  85. 
1881,  156. 
P.  S.  112, 
R.L.  Ill, 
§  123. 

1906,  463, 
II,  §§106,258. 
1916,  288, 
§§  1,2. 
1919,  350, 
§  111. 


i  118. 


Railroad 
crossing  a 
highway  not 
to  obstruct 
the  same. 
R.  S.  39,  §  66. 
1846,  271,  §  1. 
G.  S.  63. 
§§46,47. 
1874,  372,  §  86. 
1876,  73. 
P.  S.  112,  §119. 
R.L.  Ill,  §124. 


9 
10 


Section  96.  A  railroad  shall  not  be  constructed  across  another  rail- 
road at  the  same  level  without  the  written  consent  of  the  department, 
nor  across  navigable  or  tide  waters  without  the  written  consent  of  the 
department  of  public  works,  and  in  such  manner  as  said  departments, 
respectively,  shall  prescribe,  nor  across  any  portion  of  the  deep  channel 
of  Boston  harbor  below  the  bridges  existing  on  March  thirtieth,  eighteen 
hundred  and  eighty-one,  without  special  legislative  authority.  Any  lit- 
toral proprietor  whose  access  to  the  sea  is  obstructed  or  interrupted  by 
the  location  and  construction,  after  said  date,  of  any  railroad  across 
tide  water,  otherwise  than  by  a  bridge  with  a  suitable  draw,  may  recover 
of  the  corporation  whose  railroad  is  so  located  all  damages,  caused  by  11 
such  location  and  construction,  under  chapter  seventy-nine,  but  this  pro-  12 
vision  as  to  damages  shall  not  apply  to  any  railroad  constructed  under  1.3 
chapter  two  hundred  and  fifty-two  of  the  acts  of  eighteen  hundred  and  14 
eighty.  Associates  for  the  purpose  of  constructing  a  railroad  under  sec-  15 
tion  thirteen,  or  a  corporation  which  proceeds  to  construct  its  railroad  or  16 
branch  or  extension  thereof,  shall  not  take  proceedings  which  involve  a  17 
new  crossing  of  one  railroad  by  another  at  the  same  level,  unless  such  18 
crossing  is  first  approved  in  writing  by  the  department;  and  every  pre-  19 
liminary  approval  of  a  plan  for  such  crossing  shall  be  subject  to  revision  20 
by  the  department.  21 


Section  97.  A  railroad  laid  out  across  a  public  way  shall  be  so  con- 
structed as  not  to  obstruct  the  same;  and,  unless  the  county  commis- 
sioners and  the  department  authorize  a  crossing  at  the  same  level  as 
provided  in  section  one  hundred  and  two,  it  shall  be  constructed  so  as  to 
pass  either  over  or  under  the  way,  as  prescribed  in  the  following  section, 
and  conformably  to  any  decree  which  may  be  made  by  the  county  com- 
missioners under  section  one  hundred. 


1 
2 
3 
4 
5 
6 
7 


1906,  463,  II,  § 
14  Grav,  379. 
14  Allen,  444. 


107,  258. 


114  Mass.  350. 
195  Mass.  299. 
202  Mass.  394. 


220  Mass.  569. 
246  Mass.  292. 


Space  under 
bridge  regu- 
lated. 

1846,  271,  §  1. 
G.  S.  63,  §  47. 
1874,  372,  §  87. 
P.  S.  112,  §  120. 
R.  L.  Ill, 
§  125. 
1906,  463, 
II,  §§  108,  258. 
130  Mass.  361. 
176  Mass.  145. 


Section  98.  If  the  railroad  is  constructed  to  pass  over  the  way,  a 
sufficient  space  shall  be  left  under  the  railroad  conveniently  to  accom- 
modate the  travel  on  the  way.  If  the  railroad  is  constructed  to  pass 
under  the  way,  the  railroad  corporation  shall  build  such  bridges,  with 
their  abutments  and  suitable  approaches  thereto,  as  will  accommodate 
the  travel  upon  the  way;  but  no  bridge  for  any  purpose  shall  be  con- 
structed over  a  railroad  at  a  height  less  than  eighteen  feet  above  the  track 
of  such  railroad,  except  with  the  written  consent  of  the  department. 


1 

2 
3 
4 
5 
6 
7 
8 
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1  Section  99.     Cities  and  towns  may  make  agreements  with  railroad  ^^h^Tteand 

2  corporations  in  regard  to  the  kind  of  material,  form  of  construction  and  ^;^°?„y/„°. 

3  navment  of  the  cost  of  the  wearing  surface  of  bridges  and  approaches  faces  of  bridges 

"'    pa,> '"■-"■-   "  ,  ,  .,  1  •  •        1  and approaefies. 

4  over  or  under  a  public  way,  where\er  the  railroad  company  is  required  ioh,  200. 

5  by  law  to  maintain  such  surface. 

1  Section  100.     A  railroad  corporation  may  raise  or  lower  a  public  way  f^j^l;;;;^^  ™»y 

2  to  permit  its  railroad  to  pass  over  or  under  the  same ;   but  before  pro-  iow,.re<i  under 

3  ceeding  to  cross  or  to  alter  or  excavate  for  the  purpose  of  crossing  the  c,',unty"TOm- 

4  way,  it  shall  obtain  from  the  county  commissioners  a  decree  prescribing  Jg'sf.^gJ^  5. 

5  what  alterations  may  be  made  in  the  way,  and  what  structures  erected  f^-^^^^o] ^^' 

6  at  the  crossing,  and  the  manner  and  time  of  making  or  erecting  the  §,§  ^s.^  ' 

7  same;  and  before  entering  upon,  excavating  or  altering  the  way,  it  shall  5M8.  w^. 
S  give  to  the  city  or  town  where  the  crossing  is  situated  security,  sat-  §§  ss,  103. 

9  isfactory  to  the  commissioners,  that  it  will  faithfully  comply  with  the  §§  121, 135. 

10  requirements  of  the  decree  to  their  acceptance,  and  will  indemnify  the  f§  ['ae.V.ii 

11  city  or  town  against  all  damages  and  charges  by  reason  of  a  failure  Iffog/^i'is"' 

12  so  "to  do.  ,  icush.i. 

13  If,  upon  the  petition  of  the  board  of  aldermen  or  selectmen,  it  appears  246  Mass.  292. 

14  that  such  corporation  has  excavated  or  altered  a  public  way  without 
1.5  obtaining  the  decree  and  giving  the  security  required  by  this  section,  or 
1(1  has  neglected  for  fifteen  days  to  give  security  as  required  by  section  one 
17  hundred  and  six,  the  supreme  judicial  court  may  enjoin  it  from  entering 

15  upon,  altering,  exca\ating  or  crossing  the  way  until  such  decree  has  been 
19  obtained  or  such  security  given. 

1  .Section  101.     A  railroad  corporation  may  alter  the  course  of  a  public  course  of 

2  way  to  facilitate  the  crossing  thereof  by  its  railroad  or  to  permit  its  rail-  b'e^aite?ed"''^ 

3  road  to  pass  at  the  side  thereof  without  crossing,  if,  after  notice  to  the  r^^I'sI^ito.' 

4  city  or  town  where  the  way  is  situated,  and  a  hearing,  the  county  com-  G.^l'el.^jgj 

5  missioners  decide  that  such  alteration  will  not  essentially  injure  the  way,  ^^^'i^a^'j^l?: 

6  and  make  a  decree  prescribing  the  time  and  manner  of  such  alteration.  Rj^^iii' 

7  If  it  is  necessary  to  take  land  for  such  alteration,  the  county  commis-  igos.  463,  ^_ 

8  sioners  shall  take  the  same  by  eminent  domain  under  chapter  seventy-  i9i8!257.^"''*' 

9  nine  on  behalf  of  the  county,  city  or  town  having  jurisdiction  over  the  U^ij^^^"- 

10  alteration  of  such  way,  and  before  entering  upon,  excavating  or  altering  i^^o,  2. 

11  such  way  the  corporation  shall  give  to  such  county,  city  or  town  security 

12  satisfactory  to  the  commissioners  that  it  will  indemnify  such  county,  city 

1 3  or  town  for  all  damages  and  charges  which  it  is  obliged  to  pay  by  reason 

14  of  such  taking. 

1  Section  102.     If  a  railroad  is  laid  out  across  a  public  way,  the  county  CrossingpubUc 

2  commissioners,  upon  the  application  of  the  railroad  corporation,  or  of  r864!'i52,'' 

3  the  board  of  aldermen  of  the  city  or  selectmen  of  the  town  where  the  iles.  239. 1 1. 

4  crossing  is  situated,  after  notice  to  all  persons  interested  and  a  hearing,  \f^\\^l^:  ^  ®°- 

5  may  adjudge  that  public  necessity  requires  the  crossing  at  the  same  r  l.'iu,^^"^' 

6  level,  and  may,  if  the  department  also  consents  in  writing  to  such  cross-  IgJ^s^gg^ 

7  ing  at  the  same  level,  make  a  decree  specially  to  authorize  and  require  11  §5  in',  238. 

, "  .  •  •!  1     •  1  l_    11    I       246  Mass.  292. 

8  the  corporation  so  to  construct  its  railroad,  in  such  manner  as  shall  be 

9  prescribed  in  the  decree,  and  the  commissioners  may  modify  such  decree 

10  or  may  revoke  it  at  any  time  before  the  construction  of  the  railroad  at 

1 1  such  crossing. 
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Rails  to  be            SECTION  10.3.     A  railroad  corporation  whose  railroad  is  crossed  bv  a  1 

Erotected  at  iiiii-  i^ 

ighway           public  way  at  the  same  level  shall,  at  its  own  expense,  so  guard  or  pro-  2 

1857. 287.  §  6.    tect  its  rails  by  plank,  timber  or  otherwise  as  to  secure  a  safe  and  easy  3 

?874, 372,  fgi.  passage  across  its  railroad;  and  if,  in  the  opinion  of  the  county  com-  4 

R.  L.'ni,^  ^^*'  missioners,  any  subsequent  alteration  of  the  highway  or  other  way  or  5 

i906!'463,         additional  safeguards  are  required  at  the  crossing,  they  may  make  a  6 

ii'5§ii2,         decree  ordering  the  corporation  to  establish  the  same  as  provided  in  7 

140  Mass.  84.     scctlou  oue  hundred.  8 

147  Mass.  455,  505.  211  Mass.  573.  229  Mass.  532. 

164  Mass.  393.  217  Mass.  312.  246  Mass.  292. 

^y  bSr''^       Section  104.     A  public  way  may  be  laid  out  across  a  railroad  pre-  1 

^aiiroad"'^ "       viously  constructcd,  if  the  county  commissioners  adjudge  that  public  2 

i||||'§69.    necessity  and  convenience  so  require;   and  in  such  case,  after  notice  to  3 

§§  1-5    '         the  railroad  corporation  and  a  hearing  of  all  parties  interested,  they  may  4 

§§57-59.          thus  lay  out  or  authorize  a  city  or  town,  upon  petition  of  the  board  of  5 

1876!  73^' ^  ^^'  aldermen  or  selectmen  thereof,  to  lay  out  a  way  across  a  railroad,  in  6 

R.  L.\W^  '^*  such  manner  as  not  to  injure  or  obstruct  the  railroad,  and  otherwise  in  7 

iQcfe^ws          conformity  with  sections  ninety-seven  and  ninety-eight,  but  they  shall  8 

n  §'§  113,        not  permit  it  to  cross  at  a  level  with  the  railroad  unless  public  necessity  9 

11  Gray,  512.     so  requires,  and  the  department  consents  thereto  in  writing,  in  which  10 

7  Allen!  523!      casc  the  county  commissioners  may  give  special  authority  for  such  cross-  11 

ing  as  provided  in  section  one  hundred  and  two.  12 

173  Mass.  12. 


140  Mass.  87 
159  Mass.  283 


juterations  SECTION  10.5.     A  railroad  corporation  may,  with  the  consent  of  a     1 


of  canals 


1837, 226,  canal  corporation,  alter  the  course  of  a  canal  or  of  a  feeder  to  a  canal, 

G.  s!6.3,  §56.  which  interferes  with  the  convenient  location  of  its  railroad.     If  it  is  3 

p.  s.'ii2''5 126!  necessary  to  take  land  for  such  alteration,  the  railroad  corporation  may  4 

f9o^',463.^"''  take  the  same  under  chapter  seventy-nine  and  shall  immediately  convey  5 

II.  §§114, 258.  ^jjg  property  so  taken  to  the  canal  corporation.  6 

1918.  257.  §  207;  285.  1919,  5.  1920,  2. 

and*re"'^aire'         SECTION  106.     If,  upon  application  to  the  county  commissioners  by     1 

at  crossings.      the  board  of  aldermen  or  selectmen,  and  after  notice  to  the  corporation    2 

G.  s!  63,  '§  49!    which  owns  or  operates  a  railroad,  and  a  hearing,  it  appears  that  the     3 

p.s.'ii27§i27!  railroad  so  crosses  a  public  way  as  to  obstruct  it,  contrary  to  section    4 

fi32."^'         ninety-seven,  or  to  a  decree  made  under  section  one  hundred,  or  that    5 

ii,°§§  ns,  258.  the  corporation  refuses  or  neglects  to  keep  a  bridge  or  other  structure     6 

198  Mais'  584'   Tcquircd  or  necessary  at  such  crossing  in  proper  repair,  the  county  com-    7 

220  Mass.  569.   missioners  may  make  a  decree  prescribing  what  repairs  shall  be  made  by    8 

the  corporation  at  the  crossing,  and  the  time  within  which  they  shall  be     9 

made,  and  shall  make  a  decree  ordering  the  corporation  to  pay  the  costs  10 

of  the  application.     They  may  further  order  the  corporation  to  give  11 

security,  as  provided  in  section  one  hundred,  for  the  faithful  performance  12 

of  the  requirements  of  the  decree  and  for  the  indemnity  of  the  city  or  13 

town  upon  a  failure  in  such  performance.  14 

bridge?  etc  SECTION  107.     Every  railroad  corporation  shall,  except  as  pro\'ided  1 

R.  s.  39,  §  72.    in  sections  sixty-five  to  eighty-two,  inclusive,  of  chapter  one  hundred  2 

i85i!  88. '     ■    and  fifty-nine,  at  its  own  expense,  construct,  maintain  and  keep  in  repair  3 

0.^8. 63°'    *■    all  bridges,  with  their  approaches  and  abutments,  which  it  is  authorized  4 

is72!'262',  Te.    or  required  to  construct  over  or  under  a  canal  or  public  way;  audacity  5 

p%*'ii2!'§\2s!  or  town  may  recover  of  the  railroad  corporation  whose  railroad  crosses  a  6 
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7  public  way  therein  all  damages,  charges  and  expenses  incurred  by  such  k^l^hi, 

8  city  or  town  by  reason  of  the  neglect  or  refusal  of  the  corporation  to  erect  im.  463, 

9  or  keep  in  repair  all  structures  required  or  necessary  at  such  crossing;  Igbl.^sVs'' ^''*' 

10  but  if,  after  the  laying  out  and  building  of  a  railroad,  the  county  com-  l2^AUen^254. 

11  missioners  authorize  a  public  way  to  be  laid  out  across  the  railroad,  all  ^^s'^^^^;,;'^"^. 

12  expenses  of  and  incident  to  constructing  and  maintaining  the  way  at  '39  Mass.  525. 
IS  such  crossing  shall  be  borne  by  the  county,  city,  town  or  other  owier  of 

14  the  same,  unless  otherwise  determined  by  an  award  of  a  commission, 

15  under  proceedings  in  accordance  with  sections  fifty-nine  to  sixty-four, 

16  inclusive,  of  chapter  one  hundred  and  fifty-nine. 


1  Section  108.    County  commissioners  shall  have  original  jurisdiction  County  com- 

2  of  questions  relative  to  obstructions  to  public  ways  caused  by  the  con-  "ave'jllria-  ° 

rt       ,  ,•  ..  •  r        •!  J  diction  of 

3  struction  or  operation  01  railroads.  obstructions. 

1849.  222,  §  4.  R.  L.  Ill,  §  140.  2  Gray,  54. 

G   S.  63.  §  62.  1906,  463.  11,  141  Mass.  17. 

1874,  372,  §  102.  §§  117,  258.  155  Mass.  16. 

P.  S.  112,  §  135.  4  Cush.  63.  195  Mass.  299. 

1  Section  109.    If  a  railroad  lawfully  laid  out  through  land  without  the  severance  of 

2  consent  of  the  owner  thereof  separates  a  portion  of  such  land  from  an-  by'J^rolsing. 

3  other  or  from  a  public  way,  and  the  owner,  having  a  right  to  cross  the  §5'i''.:4^^'*' 

4  railroad,  cannot  agree  with  the  corporation  as  to  the  place  or  manner  in  ^jfi^^g. 

5  which  he  shall  cross,  or  if  a  crossing  is  inconvenient,  either  party,  in  a  \^J^^^^^' 

6  case  which  does  not  involve  the  abolition  of  a  crossing  at  grade,  may  p^ s.  u2. 5 138. 

7  apply  to  the  county  commissioners,  who,  after  taking  a  recognizance  RjL^iH' 

8  from  the  applicant  to  the  county,  with  sureties  to  their  satisfaction,  for  i9oc,'403, 

9  the  payment  of  costs  and  expenses  according  to  their  order,  and  after  "'s^Mlis.'i. 

10  notice  to  the  other  party  and  a  hearing,  may  make  an  order  relative  to  ^^s  Mass.  io7. 

11  such  crossing  and  to  the  costs  of  the  application;    but  they  shall  not 

12  order  the  corporation  to  construct  or  maintain  a  crossing  without  its 

13  consent,  unless  it  is  liable  by  law  or  by  agreement  to  construct  a  crossing 

14  for  the  owner  of  the  land,  or  is  the  applicant. 

1  Section  110.     If  by  the  laying  out  of  a  railroad,  or  the  widening  Access  to  land 

2  thereof,  a  person  is  cut  off  from  access  to  land  owned  by  him,  and  has  railroad. 

3  neither  received  compensation  nor  made  an  agreement  with  the  corpora-  r^^'l".  Vn, 

4  tion  relative  thereto,  the  department,  after  notice  to  the  parties  and  a  1*906*403, 

5  hearing,  may  order  a  crossing  to  be  made  and  maintained  at  the  expense  {'ea^li'^^J;!,*- 

6  of  the  railroad  corporation,  specifying  definitely  the  character  thereof  les  Mass.  su. 

7  and  when  it  may  be  used.    If  the  railroad  corporation  neglects  for  ninety 

8  days  after  the  date  of  such  order  to  comply  therewath,  it  shall  forfeit 

9  five  dollars  for  every  day  thereafter  during  which  such  neglect  continues, 

10  which  shall  be  recovered  by  the  person  aggrieved.    The  amount  recovered 

11  shall  be  equally  divided  between  the  plaintiff  and  the  county  where  the 

12  crossing  was  ordered  to  be  maintained. 

1  Section  111.    A  partv  aggrieved  bv  a  decision  or  order  of  the  county  Appeal  from 

.      .  .  *         ,.  .    .  J  ,.  decision  of 

2  commissioners  in  any  matter  or  proceeding  arising  under  section  one  county  com- 

3  hundred  and  nine,  or  section  fifty-nine  of  chapter  one  hundred  and  fifty-  Jgsl'Tss!' 

4  nine,  or  by  their  unreasonable  refusal  or  neglect  to  announce  a  decision  ^  ]^^iu_ 

5  in  any  such  matter  or  proceeding  for  sixty  days  after  the  first  day  fixed  Ig^^-^Q^^ 

6  for  a  hearing  thereon,  may  appeal  to  the  department  by  filing  a  notice  {'^j^jfi^^/-^!^- 

7  of  appeal  with  the  county  commissioners  within  ten  days  after  the  de- 

8  cision  or  order  appealed  from,  or  in  case  of  a  refusal  or  neglect  to  announce 
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a  decision,  within  ten  days  after  the  expiration  of  sixty  days  from  the  9 
first  day  fixed  for  a  hearing  thereon.  The  proceedings  before  the  county  10 
commissioners  in  which  the  appeal  is  taken  slmll  thereupon  be  stayed.     11 


Same  subject. 
Proceedings 
thereon. 
1882,  135, 
§§4,5. 
R.  L.  Ill, 
§  146. 
1906.  463, 
II    §§  123, 


Section  112.     The  appeUant,  to  perfect  the   appeal,   shall,   within  1 

twenty  days  after  filing  the  notice  thereof,  file  with  the  clerk  of  the  2 

department  a  petition  stating  the  reasons  for  the  appeal,  and  shall,  3 

within  ten  days  after  filing  the  petition,  cause  a  certified  copy  thereof  4 

58.  to  be  served  upon  the  county  commissioners.    An  appeal  may  be  waived  5 

at  any  time  before  a  hearing  thereon  by  written  agreement  of  the  parties,  6 

filed  with  the  county  commissioners  and  the  department.    If  the  appel-  7 

lant  fails  to  perfect  the  appeal,  or  if  the  appeal  is  waived,  the  matter  8 

may  proceed  before  the  county  commissioners  as  if  no  appeal  had  been  9 

taken.  10 


Same  subject. 
Hearing : 
powers  of 
department. 
1882,  135, 
§§  6,  7. 
R.  L.  Ill, 
§  147. 
1906,  463, 
II,  §§  124,258. 


Section  11.3.  The  department  shall  hear  the  appeal  in  the  county 
where  it  is  taken,  unless  the  parties  in  writing  otherwise  agree.  Upon 
such  appeal,  the  department  shall  have  the  same  powers  and  perform 
the  same  duties  as  county  commissioners  in  like  matters  and  proceed- 
ings, and  shall  be  governed  by  the  provisions  of  law  relative  to  hearings 
and  determinations  by,  and  decisions  and  orders  of,  the  county  com- 
missioners in  such  matters  and  proceedings. 


Right  of 
crossing  not 
acquired  by 
prescription. 
1892,  275. 
R.  L.  111,§148. 
1906,  463,  II, 
§5  125,258. 


Section  114.    No  right  of  way  across  any  railroad  track  or  location  1 

which  is  in  use  for  railroad  purposes  shall  be  acquired  by  prescription.  2 

This  section  shall  not  apply  to  rights  of  way  which  existed  on  June  fifth,  3 

eighteen  hundred  and  ninety-two.  4 


163  Mass.  330. 
176  Mass.  359. 


210  Mass.  243. 
213  Mass.  91. 


246  Mass.  292. 
260  Mass.  407. 
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5  4. 


Branches  and 
extensions. 

1874,  351, 
§§1,3,5; 
§§31,32. 

1875,  110. 
1878,  215, 
P.  S.  112, 
§§  139,  140. 
1882,  265, 
§§1,3. 

R.  L.  111. 
§  161. 
1906,  463, 
II,  §§  126,  2.58. 
124  Mass.  368. 


BR.\NCHES  AND  EXTENSIONS. 

Section  115.  A  railroad  corporation,  after  having  finished  the  con-  1 
struction  of  its  railroad  and  put  it  in  operation,  may  build  a  branch  or  2 
extension  thereof  in  accordance  with  this  chapter,  if  an  amount  of  addi-  3 
tional  capital  stock,  applicable  solely  to  the  construction  of  such  branch  4 
or  extension,  has  been  subscribed,  and  a  certificate  of  the  department  5 
that  public  necessity  and  convenience  require  the  construction  of  the  6 
branch  or  extension  has  been  obtained,  and  a  certificate  of  the  clerk  of  7 
the  department  has  been  filed  according  to  section  seventy-six;  and  it  8 
may  build  such  branch  or  extension  without  additional  capital  stock,  if  9 
its  indebtedness  is  not  thereby  increased;  but  this  section  shall  not  10 
invalidate  a  lease  or  contract  between  railroad  corporations  made  11 
pursuant  to  law.  Upon  the  filing  of  such  certificate,  fifty  dollars  shall  be  12 
paid  to  the  state  secretary.  If  the  construction  of  such  branch  or  exten-  13 
sion  is  not  begun,  and  ten  per  cent  of  the  additional  capital  stock  is  not  14 
expended  thereon  within  two  years  after  the  date  of  the  certificate  re-  15 
quired  by  section  seventy-six  and  the  branch  or  extension  completed  16 
and  put  in  operation  within  four  years  after  said  date,  the  power  of  the  17 
railroad  corporation  to  construct  the  same  shall  cease.  18 


fmnections  SECTION  116.     A  railroad  corporation,  upon  the  application  of  any     1 

1907,585,5  5.    shipper  tendering  freight  for  transportation,  shall  construct,  maintain    2 

and  operate  upon  reasonable  terms  switch  connections  with  a  lateral    3 
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4  line  of  railroad  or  private  side  track  owned,  operated  or  controlled  by 

5  such  shipper  and  shall,  upon  the  application  of  any  ship|)cr,  jjrovide 

6  upon  its  own  property  a  side  track  and  switch  connection  with  its  line 

7  of  railroad,  whenever  such  side  track  and  switch  connection  are  reason- 

8  ably  practicable,  can  be  put  in  with  safety,  and  the  business  therefor  is 

9  sufficient  to  justify  the  same. 

1  Section  117.     If  any  railroad  corporation  fails  to  install  or  operate  Sw-itch  connec- 

2  any  such  switch  connection  with  a  lateral  line  of  railroad  or  any  such  by  department. 

3  side  track  and  switch  connection  as  aforesaid,  after  written  application  272VaM'.  372. 

4  therefor  has  been  made  to  it,  any  person  interested  may  present  the 

5  facts  to  the  department  by  written  petition,  and  the  department  shall 

6  investigate  the  matters  stated  in  such  petition,  and  give  such  hearing 

7  thereon  as  it  may  deem  necessary  or  proper.    If  the  department  deems 

8  it  safe  and  practicable  to  have  a  connection,  substantially  as  prayed  for, 

9  established  or  maintained,  and  that  the  business  to  be  done  thereon 

10  justifies  the  construction  and  maintenance  thereof,   it  shall  make  an 

11  order  directing  the  construction  and  establishment  thereof,  specifying 

12  the  reasonable  compensation  to  be  paid  for  the  construction,  establish- 

13  ment  and  maintenance  thereof,  and  may  in  like  manner  upon  the  appli- 

14  cation  of  the  railroad  corporation  order  the  discontinuance  of  such  switch 

15  connection. 

OPENING   RAILROAD   FOR  USE. 

1  Section  118.    A  railroad  or  branch  or  extension  thereof  shall  not  be  Road  not  to 

2  opened  for  public  use  until  the  department,  after  an  examination,  certi-  pubhcule 

3  fies  that  all  laws  relative  to  its  construction  have  been  complied  with,  is74,'223: 

4  and  that  it  appears  to  be  in  a  safe  condition  for  operation.  ^''^^  ^  120. 

p.  S.  112.  §141.  R.  L.  Ill,  §  162.  190Q,  463.  II,  §§  127,  258. 

1  Section  119.     When  a  railroad  or  a  branch  or  extension  thereof  is  when  mad  is 

2  finished  and  opened  for  public  use,  the  corporation  by  which  it  was  con-  pSwk  ual 

3  structed  shall,  within  one  year,  file  in  the  office  of  the  state  secretary  bj'fiied''^' '" 

4  a  map  and  profile  thereof,  with  tables  of  grade  and  curvature  and  a  \%^\^i;  ^  ^*'' 

5  statement  of  the  other  characteristics  of  the  railroad,  certified  by  its  p*s*'n2^'A4* 

6  president  and  engineer  in  such  form  as  the  department  may  prescribe.      R  l  ui, 

1906,  463,  II,  §§  12s,  258. 


equipment  and  operation. 
Drawbridges. 

1  Section  120.     Every   railroad   corporation   shall   provide   for  each  Draw  tender. 

2  drawbridge  upon  the  line  of  its  railroad  an  experiencefl  draw  tender,  who  §§  i.'2.    ' 

3  shall  have  full  control  of  the  passing  of  vessels  through  the  draw;   and  fgel,  isi.S^i.' 

4  the  corporation  shall  make  and  enforce  regulations  for  each  drawbridge  I^/qs.^^"' 

5  conformable  to  the  seven  following  sections. 

p.  S.  112,  §148.  R.  L.  Ill,  §  170.  1906.  463,  II,  §§  129,  258. 

1  Section  121.    Every  such  drawbridge  shall  be  kept  closed  at  all  times.  Drawbridges 

2  except  while  open  for  the  actual  passage  of  vessels.    The  draw  tender  dosed,  except. 

3  shall  at  all  hours  of  the  day  and  night  be  ready  to  open  the  draw;   shall  §§^2^;|.^*' 

4  decide,  having  regard  to  the  convenient  and  secure  passage  of  engines  fggi' 131.^/2. 

5  and  trains  and  the  state  of  the  tide,  when  and  in  what  order  vessels  may  i^Z?^^^^' 
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p.  s.  112,  §  149.  pass,  allowing  no  unnecessary  detention;  and  shall  give  all  the  necessary     6 
§  i7i/'  '         advice  and  furnish  proper  facilities  for  such  passing.  7 

1906,  463,  II.  §§  130,  258. 


Passage  of 

vessels,  how 

regulated. 

18.55,  434, 

§§3,4. 

G.  S.  63, 

§§  75,  76. 

1874,  372, 

§  110. 

P.  S.  112,  §  150. 

R.  L.  Ill, 

§  172. 

1906.  463, 

II.  §§  131,  258. 

127  Mass.  7. 

146  Mass.  621. 


Section  122.    The  master  of  a  vessel  applying  to  pass  such  draw  shall  1 

give  to  the  draw  tender  a  true  report  of  his  vessel's  draught,  and  of  any-  2 

thing  projecting  below  such  vessel's  draught,  and  shall  be  governed  by  3 

him  as  to  priority  of  right  if  two  or  more  vessels  apply  at  the  same  time  4 

to  pass.     In  passing,  he  shall,  unless  otherwise  directed  by  the  draw  5 

tender,  go  to  the  right  according  to  the  tide,  if  practicable,  and  shall  so  6 

place  his  warping-lines,  anchors,  cables  and  other  rigging  and  equip-  7 

ment  as  neither  to  interfere  with  other  vessels  nor  obstruct  or  injure  the  8 

bridge;  and  he  shall  be  allowed  a  reasonable  time  for  his  vessel  to  pass.  9 

A  railroad  train  shall  be  allowed  fifteen  minutes  to  cross  a  draw  before  10 

and  after  it  is  due  by  its  time  table,  and  any  approaching  train  shall  be  11 

allowed  a  further  reasonable  time  to  pass.  12 


s^g'SSs."'^'^''  Section  12.3.    Every  drawbridge  shall  be  equipped  with  conspicuous 

1874'  372]  ^  ^'  ^^y  ^""^  night  signals,  which  shall  be  displayed  at  all  times  in  such  man- 
p"^ii2  §  151  "^^  ^*  clearly  to  indicate  to  the  engineer  of  an  approaching  train  whether 
R.  L.  Ill',  §173!  the  draw  is  open  or  closed. 

1906,  463,  II,  §§  132,  258. 


Ser.''"^^^  Section  124.    The  railroad  corporation  may  erect,  at  a  distance  of  1 

1I74'  372'  ^  *'    ^^^  hundred  feet  from  every  drawbridge,  or  at  such  other  distance  as  2 

5 112  may  on  its  application  be  prescribed  by  the  department,  and  on  each  side  3 

R.  L.  Ill,     "  thereof,  a  substantial  barrier,  so  constructed  and  connected  with  the  4 

1906. 463,         draw  by  suitable  mechanism,  that  the  draw,  when  in  position  for  the  5 

II,      133, 258  passage  of  trains,  cannot  be  opened  or  moved  until  the  barriers  have  6 

been  closed  across  the  track  in  such  manner  as  to  be  a  warning  to  any  7 

train  which  approaches  in  either  direction.  8 


Se^that  draw-        SECTION  125.     If  a  drawbridge  is  not  furnished  with  such  barriers,  and  1 

^oal?",'!,"'?"!'*  in  all  cases  if  by  reason  of  darkness  or  otherwise  the  barriers  or  signals  2 

186.3,  131,  §5.  I'l"!!-,  .'I,  •  „ 

1874  372,         connected  with  a  drawbridge  are  not  visible  from  the  engine  of  an  ap-  3 

p.  s.  112.  §  153.  proaching  passenger  train,  the  engineer  of  such  train  shall  bring  it  to  a  4 

full  stop  at  a  distance  of  not  less  than  three  hundred  nor  more  than  eight  ,5 

hundred  feet  from  the  drawbridge,  and,  before  proceeding,  shall  positively  6 

ascertain  that  the  draw  is  properly  closed  for  the  passage  of  trains;  7 

except  that  if  the  drawbridge  is  between  two  railroad  crossings  at  grade,  8 

within  six  hundred  feet  of  each  other,  one  stop  only  shall  be  required  for  9 

such  crossings  and  drawbridge.  10 


R.  L.  HI 
§  175. 
1906,  463, 
II,  §§  134,  258, 


pomtrons°,°et°c°.r  SECTION  126.  A  railroad  corporation  which  neglects  to  comply  with 
ises'^fsT's  6  sections  one  hundred  and  twenty-three  and  one  hundred  and  twenty- 
1874, 372,  five  shall  forfeit  one  hundred  dollars  for  each  day  such  neglect  is  con- 
p.  s.  ii2,  §154.  tinned;  and  an  engineer  or  draw  tender  who  violates  any  provision  of 
§  176.  '  said  sections  or  any  regulation  established  in  conformity  therewith  for 
ii,°§'§^^35,  258.  such  drawbridge  by  the  corporation  by  which  he  is  employed  shall  forfeit 
one  hundred  dollars  for  each  offence,  which  shall  be  recovered  in  the 
county  where  the  offence  is  committed,  to  the  use  of  the  informer. 


Penalties. 
1855,  434, 
§§5-7. 


Section  127.     Whoever  violates  any  provisions  of  the  seven  preced-     1 
ing  sections,  shall,  unless  otherwise  therein  provided,  forfeit  not  less  than     2 
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3  three  nor  more  than  fifty  dollars.     ^Vllocve^  wilfully  injures  or  defaces  o  s.  63, 

4  any  such  drawbridge  or  wharf  or  pier  appurtenant  thereto,  or  any  rail-  i874^  372, 

5  road  hridsie,  wharf  or  pier,  shall  forfeit  not  less  than  three  nor  more  than  p.'s.^ii2, 5 155. 

0  fifty  dollars.     Whoe\-er,  without  the  consent  of  the  draw  tender,  opens  fnV."'' 

7  or  wilfully  obstructs  the  draw,  or  wilfully  makes  fast  or  moors  any  scow,  n^j's'*!®!^  238. 

8  raft  or  other  vessel  in  such  manner  as  to  obstruct  passage  to  or  through  '^7  .Mass.  7. 

9  said  draw,  or  wilfully  hinders  a  draw  tender  in  the  performance  of  his 
10  duties,  shall  forfeit  not  less  than  fifty  nor  more  than  one  hundred  dollars. 

Stations. 

1  Section  128.     A   railroad    corporation    which   has    established   and  Abandonmont 

1  ■  1  1         .    ^1  en  i-         of  passenger 

2  mamtamed  a  passenger  station  throughout  the  year  tor  nve  consecutive  stations 

15  vears  at  anv  point  upon  its  railroad  shall  not  abandon  such  station,  unless  iseo,  175'. 

4  it  is  relocated  under  the  following  section,  nor  substantially  diminish  the  §  ne.     ' 

5  accommodation  furnished  by  the  stopping  of  trains  thereat  as  compared  r.  L.\^ii.^'^*' 

6  with  that  furnished  at  other  stations  on  the  same  railroad,  except  with  fgog^^gg 

7  the  written  approval  of  the  department  after  notice  po.sted  in  and  on  said  J^yW^^'  ^-'^ 

8  station  for  a  period  of  thirty  days  immediately  preceding  a  public  hearing  pp.  a  g 

9  thereon. 

1  Section  129.     A  railroad  corporation  may  relocate  passenger  sta-  Relocation 

2  tions  and  freight  depots,  with  the  written  approval  of  the  department  andfrdglft 

3  and  of  the  board  of  aldermen  of  the  city  or  the  selectmen  of  the  town  ?l72'l62. 

4  where  such  stations  or  depots  are  situated. 

1874,  372,  §  117.  1906,  463,  II,  158  Mass.  104. 

P.  S.  112,  §  l.i-  §§  138,  258.  Op.  A.  G.  (1920)  229. 

R.  L.  Ill,  §  179.  137  Mass.  45. 

1  Section  130.     Every  railroad  corporation  shall  indicate  to  its  passen-  way  stations 

2  gers  the  name  of  each  way  station  by  placing  at  or  near  the  station  a  b°y  sfgns. 

3  proper  and  conspicuous  sign  or  signs,  and  shall  forfeit  fifty  dollars  for  p^s^'n^^'j  iss. 

4  each  violation  of  this  section. 

R.  L.  HI,  §  180.  1906,  463,  II,  §§  1.39,  258. 

1  Section  131.     If  one  railroad  corporation  occupies  or  uses,  or  has  a  Compensation 

2  right  to  occupy,  enter  upon  and  use,  a  station,  railroad  or  grounds  of  occupation. 

3  another,  or  any  portion  thereof,  the  department,  upon  petition  of  either  r^^l.  ni'. 

4  party,  and  after  notice  to  the  other,  and  a  hearing,  shall  determine  the  iVo||-463, 

0  compen.sation  to  be  paid  for  such  occupancy  and  use.     Its  award  shall  232  M^t^'sla' 
G  be  binding  upon  the  parties  thereto  for  five  years,  and  thereafter  until 

7  it  is  revised  or  altered  by  the  department,  and  upon  the  written  request 

8  of  a  party  affected  thereby,  filed  within  thirty  days  after  the  rendering 

9  thereof,  the  award  shall  be  filed  in  the  supreme  judicial  court  which  shall 

10  have  jurisdiction  to  revise  the  same  as  if  the  award  had  been  made  by  a 

1 1  commission  appointed  by  said  court. 

Switche.i,  Bridge  Guards,  etc. 

1  Section  132.     Every  switch  laid  in  a  railroad  track  used  by  passen-  safety 

2  ger  or  mixed  trains  shall  be  a  safety  switch  of  a  type  approved  in  writing  is7i,  24! 

3  by  the  department.     For  each  switch  laid  in  violation  of  this  section,  5  ns.     ' 

4  the  railroad  corporation  shall  forfeit  two  hundred  dollars,  and  the  further  r  l.^W^  ^^'' 

5  sum  of  five  dollars  for  each  day  such  switch  is  maintained.  ^  ^^2- 

1906,  463,  II,  5§  141,  258. 
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Blocked 

switches. 
1886,  120. 
1894, 41. 
R.  L.  Ill, 
§  183. 
1900,  463, 
II,  §§  142,  258. 
158  Mass.  261. 


Section  133.  The  frogs,  switches  and  guard  rails,  except  guard  rails 
on  bridges,  which  are  in  or  connected  with  the  railroad  tracks  operated 
or  used  by  any  railroad  corporation  shall  be  kept  so  blocked  by  some 
method  approved  by  the  department  as  to  prevent  employees  from  being 
caught  therein.  A  railroad  corporation  which  violates  this  section  shall 
be  punished  by  a  fine  of  not  less  than  ten  nor  more  than  one  hundred 
dollars. 


Section  134.     Every  railroad  corporation,  at  every  bridge  or  other  1 

structure,  any  portion  of  which  crosses  the  railroad  above  the  track,  2 

shall  erect  and  maintain,  in  a  manner  prescribed  by  the  department,  3 

suitable  bridge  guards,  of  a  type  approved  by  the  department,  except  at  4 

places  where,  and  so  long  as,  it  is  specially  exempted  from  so  doing  by  5 

the  department.     A  corporation  which  neglects  to  comply  with  this  6 

1913^61^'  ^^*'  section  shall  forfeit  fifty  dollars  for  each  month's  neglect.     Whoever  7 

175  Mass!  150.   -svilfully  dcstroys  or  breaks  any  such  bridge  guard  shall  be  punished  by  8 

a  fine  of  not  more  than  one  hundred  dollars  or  by  imprisonment  for  not  9 

more  than  one  month.  10 


Bridge  guards. 

1869,  308, 
5§  2,  3. 

1870,  276. 
1874,  226; 
372,  I  119. 
1881,  68. 

P.  S.  112.  §  160. 
R.  L.  111. 
§  184. 
1906,  463, 


§  1. 


Stopping  of 
trains  at  grade 
crossings. 
1855,  452 
1859,  39; 
126,  §  1. 
G.  S.  63, 
§§93,94. 
1872,  313. 
1874,  372, 
§  121. 

P.  S.  112,  §161. 
R.  L.  Ill, 
§  185. 
1906,  463, 
II,  §§  144.  258. 


Signals,  etc.,  at  Crossings. 

Section  135.     If  two  railroads  cross  each  other  at  the  same  level,  1 

the  engineer  of  every  freight  train  and,  if  both  railroads  are  used  for  2 

passenger  traffic,  of  every  passenger  train,  upon  approaching  such  cross-  3 

ing,  shall  stop  his  engine  within  five  hundred  feet  therefrom,  and  shall  4 

not  resume  his  course  until  signalled  so  to  do,  when  he  shall  pass  slowly  5 

over  the  crossing;   but  one  stop  shall  be  sufficient  for  all  such  crossings  6 

within  six  hundred  feet  of  each  other  upon  the  same  railroad.     Every  7 

engineer  who  fails  so  to  stop  his  engine  shall  forfeit  one  hundred  dollars;  8 

and  the  corporation  on  whose  railroad  the  offence  is  committed  shall  9 

forfeit  the  further  amount  of  three  hundred  dollars.  10 


Department 
may  prescribe 
rules  for 
crossings. 
1874,  372, 
§  122. 
1881,  143, 
P.  S.  112, 
R.  L,  111 
§  186. 
1906,  463, 
II,  §§  145,  258. 


il62 


Section  136.     The  department  shall  make  general  regulations  for  all  1 

such  crossings  or  special  regulations  for  such  particular  crossing  as  it  2 

may  designate,  and  in  such  detail  as  it  may  consider  expedient;  and  the  3 

supreme  judicial  court  may  issue  any  processes  necessary  to  secure  the  4 

enforcement  of  such  regulations,  or,  upon  the  petition  of  the  department,  5 

may  enjoin  the  running  of  trains  on  a  railroad  upon  which  any  regulation  6 

relative  to  such  crossing  is  not  exactly  observed.     The  approval  of  the  7 

department  shall  be  required  for  a  system  of  signals  to  be  established  and  8 

maintained  in  concert  by  corporations  operating  railroads  which  cross  9 

each  other;   but  no  such  regulation  or  system  of  signals  shall  exempt  a  10 

railroad  upon  or  across  which  passenger  trains  are  run  from  the  require-  1 1 

raents  of  the  preceding  section,  unless  a  system  of  interlocking  or  auto-  12 

matic  signals,  approved  in  writing  by  the  department,  is  adopted  by  13 

both  corporations.                                       .  14 


Interlocking 

signals. 

1885,  85. 

R.  L.  Ill, 

§  187. 

1906,  463, 

n,  5§  146,  258. 


Section  137.  The  department  may,  on  the  application  of  a  railroad 
corporation  whose  railroad  crosses  another  railroad  at  the  same  level, 
after  notice  to  the  parties  and  a  hearing,  authorize  the  applicant  at  its 
own  expense,  to  establish  and  maintain  a  system  of  interlocking  or  auto- 
matic signals  at  any  crossing  of  said  railroad,  and  to  erect  and  maintain 
the  necessary  wires,  rods,  signal  posts  and  signals,  in  such  manner  as  the 
department  shall  prescribe.     Such  corporation,  after  the  system  has  been 
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S  established  and  approved  in  writing  by  the  department,  shall  be  exempt 

9  as  to  such  crossing  from  the  requirements  of  section  one  hundred  and 
in  thirty-five  so  long  as  the  department  continues  its  approval.     Upon  pay- 

1 1  ment  to  such  corporation  by  the  corporation  owning  or  operating  the 

12  other  railroad  at  such  crossing  of  so  much  of  the  cost  of  establishing  such 

13  system  of  signals  as,  upon  petition  of  the  latter  corporation  and  a  hearing, 

14  is  awarded  by  the  department,  both  railroad  corporations  shall,  as  to  that 
1.')  crossing,  be  exempted  from  the  requirements  of  said  section.  Until  such 
l(i  payment  the  latter  corporation  shall  semi-annually  contribute  toward 
17  the  expense  of  operating  said  signals  an  amount  equal  to  the  cost  to  it 

15  of  operating  the  signals  used  by  it  at  said  crossing  before  the  establish- 

19  ment  of  the  signals  herein  provided  for.     After  the  payment  of  such 

20  award,  the  expense  of  maintaining  and  operating  such  system  of  signals 

21  shall  be  borne  by  the  two  railroad  corporations  according  to  the  propor- 

22  tions  fixed  by  the  award  for  paying  the  original  cost  of  the  signals.     So 

23  much  of  the  award  as  relates  to  the  cost  of  maintaining  and  operating 

24  said  signals  may,  at  the  request  of  either  party,  be  revised  at  the  expira- 

25  tion  of  five  years  from  the  original  award  or  from  any  revision  thereof. 

1  Section  1.38.     Everv  railroad  corporation  shall  cause  a  bell  of  at  Beiitobenmg 

•    .  .  '.  1  •      1        i_      1  1  1  or  whistle 

2  least  thirty-five  pounds  m  weight,  and  a  steam  whistle,  to  be  placed  on  sounded, 

3  each  locomotive  engine  passing  upon  its  railroad;   anil  such  bell  shall  be  r  s.' 39,_'§  ts! 

4  rung  or  at  least  three  separate  and  distinct  blasts  of  such  whistle  sounded  cf.^l.'el.^j  H: 

5  at  the  distance  of  at  least  eighty  rods  from  the  place  where  the  railroad  }|?|;f}2,^ '' 
(i  crosses  upon  the  same  level  any  public  way  or  traveled  place  over  which  a  l^l^j^g' 

7  signboard  is  required  to  be  maintained  as  provided  in  sections  one  hun-  f'^63.^^^ 

8  dred  and  forty  and  one  hundred  and  forty -one;    and  such  bell  shall  be  r.  l".  ui', 

9  rung  or  such  whistle  sounded  continuously  or  alternately  until  the  engine  fgol^^es. 

10  has  crossed  such  way  or  traveled  place.    This  section  shall  not  aft'ect  "cush"539^^*' 

1 1  the  authority  conferred  upon  the  department  by  the  following  section.      locush.  562. 

113  Mass.  366.  196  Mass.  192.  554.  242  Mass.  1S8. 

153  Mass.  57.  200  Mass.  441.  251  Mass.  255. 

157  Mass.  336.  208  Mass.  137.  451.  260  Mass.  28. 

162  Mass.  132.  210  Mass.  179.  305.  261  Mass.  29. 

183  Mass.  393.  234  Mass.  95,  415.  263  Mass.  87.  529. 

186  Mass.  474.  235  Mass.  510.  271  Mass.  101. 

187  Mass.  217.  237  Mass.  441.  273  Mass.  522. 

1  Section  139.    The  department,  upon  petition,  and  after  notice  to  Sounding  of 

2  the  railroad  corporation  and  a  public  hearing,  may,  for  good  cause  shown,  Regulated. 

3  recommend  to  such  railroad  corporation  such  changes  as  it  considers  1891:204: 

4  proper  in  the  manner  of  making  up  and  shifting  freight  trains  or  freight  figg/"- 

5  cars,  and  of  sounding  of  whistles  on  locomotives,  and  it  may  by  written  {f^^j^f^fg,  258. 

6  order  forliid  or  regulate  the  sounding  of  whistles  on  the  locomotives  of  260  Mass. '28. 

7  such  corporation  at  any  specified  grade  crossings  of  the  tracks  of  such 

8  corporation  with  any  public  way.     The  corporation  which  is  subject  to 

9  such  order  shall,  until  the  order  has  been  modified  or  annulled  by  the 

10  department,  conform  in  all  respects  to  the  terms  thereof. 

1  Section  140.     Everv  railroad  corporation  shall  cause  boards,  sup-  signboards  at 

,   '        ■  1     1      •    I  ,1  ■!  1_       i  crossings  of 

2  ported  by  posts  or  otherwise  at  such  height  as  to  be  easily  seen  by  trav-  w^-^^^    ^ 

3  elers,  and  not  obstructing  travel,  containing  on  each  side  in  capital  r* ^1: 39, 1 79: 

4  letters  at  least  nine  inches  long  the  following  inscription,  —  Railroad  }||^;  ^|?;  |  f; 

5  Crossing  —  Look  out  for  the  Engine,  —  to  be  placed  and  constantly  fggi  |t.  ||*' 

6  maintained  across  each  public  way  where  it  is  crossed  by  the  railroad  i|72. 191. 

7  at  the  same  level;   or  the  corporation  may  substitute  therefor  warning  §124. 
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boards  on  each  side  of  the  crossing,  of  such  form,  size  and  description  as 


1875,  219. 

1878,  68.  ,         , 

P.  s.  112,  i  164.  the  department  approves. 

R.  L.  Ill,  §  190. 
1906,463,  II,  §§  149,258 


153  Mass.  51. 
162  Mass.  132. 


170  Mass.  430. 
196  Mass.  192. 


Signboards 

at  crossings 

of  traveled 

places. 

1859,  125,  §  2. 

G.  S.  63.  §  85. 

1874,  372, 

§  125. 

P.  S.  112,  1165. 

R.  L.  Ill, 

§  191. 

1906,  463, 

II,  §§  150,  258. 

7  Gray,  98. 

140  Mass.  238. 

159  Mass.  32. 


Section  141.  The  board  of  aldermen  of  a  city  or  the  selectmen  of  a 
town  where  a  traveled  place  is  crossed  by  a  railroad  at  the  same  level, 
if  of  opinion  that  it  is  necessary  for  the  better  security  of  the  public  that 
boards  such  as  are  described  in  the  preceding  section  should  be  main- 
tained at  such  traveled  place,  may  in  writing  request  the  railroad  cor- 
poration to  erect  and  maintain  them.  If  it  refuses  or  neglects  so  to  do, 
they  may  apply  to  the  department.  If  the  department,  after  public 
notice  and  a  hearing,  decides  that  such  erection  is  necessary  for  the  better 
security  of  the  public,  the  corporation  shall  comply  with  such  decision. 

170  Mass.  430. 
[Penalty,  §  148.) 


Warning  signs 
to  be  erected 
by  counties, 

1917,246,  §  1; 
344,  I,  §  1. 
1919,  350, 
§  111. 
1926,  270. 

[Penalty,  5  145. 


Section  142.  Every  county,  city  and  town  shall,  except  as  herein-  1 
after  provided,  and  the  department  of  public  works  shall,  unless  in  any  2 
case  it  deems  it  unnecessary  or  impracticable  so  to  do,  place  and  main-  3 
tain  warning  signs  on  every  public  way  subject  to  its  jurisdiction,  where  4 
the  way  crosses  the  tracks  of  a  railroad  at  grade.  The  signs  shall  consist  5 
of  a  metal  disc  twenty-four  inches  in  diameter,  the  field  thereof  to  be  6 
enamelled  yellow,  with  an  enamelled  black  border  line  one  inch  wide,  7 
and  with  an  enamelled  black  perpendicular  and  horizontal  crossline  two  8 
and  one  half  inches  wide;  the  reverse  side  of  the  disc  to  be  colored  yellow.  9 
In  each  of  the  upper  quarterings  shall  appear,  in  black  enamel,  the  letter  10 
"R",  five  inches  high,  three  and  three  quarter  inches  wide,  the  lines  to  11 
be  of  one  inch  stroke.  The  said  signs  shall  be  placed  in  conspicuous  situ-  12 
ations  beside  the  public  way,  on  each  side  of  the  crossing,  and  at  a  dis-  1.3 
tance  of  not  less  than  three  hundred  feet  from  the  nearest  rail  of  the  14 


crossing. 


15 


warningsigns        SECTION  143.     Evcrv  railroad  corporation  shall,  within  four  months  1 

furnished  by               -^    ^               ^                            „                             ,           ,.          n          •    i                                                • .  .-> 

railroads.     ^    after  rcceiviug  a  written  request  therefor,  lurmsh  to  any  county,  city  or  .:: 

344,  ir§i.  "'    town  in  the  commonwealth,  or  to  the  department  of  public  works,  as  the  3 

m9^35a,         ^^^^  ^^^  ^^^  ^  sufficient  number  of  such  warning  signs  to  enable  such  4 

[Penalty,  §  145.1  county,  city  or  town,  or  the  said  department,  from  time  to  time  to  com-  5 

ply  with  the  preceding  section.     The  said  signs  shall  be  furnished,  as  6 

aforesaid,  without  charge,  unless  they  are  to  be  used  for  replacement  7 

purposes,  in  which  case  the  railroad  corporation  may  require  the  pay-  8 

ment  of  the  net  cost  thereof.  9 


When  signs           SECTION  144.    When  it  appears  that  the  placing  of  the  signs  prescribed  1 

igff  246,  §  4.    by  section  one  hundred  and  forty-two  is  impracticable  or  unnecessary,  2 

the  department  of  public  utilities,  on  petition,  may  release  the  county,  3 

city  or  town,  as  the  case  may  be,  from  compliance  with  said  section.  4 


Penalties. 
1917,  246,  5  5. 


Section  145.  If  any  county,  city  or  town  shall  neglect,  for  sixty  days, 
to  comply  with  the  requirements  of  section  one  hundred  and  forty-two, 
unless  released  therefrom  by  order  of  the  department  of  public  utilities, 
or  unless  prevented  by  the  failure  of  any  railroad  corporation  to  comply 
with  the  requirements  of  section  one  hundred  and  forty-three,  or  if  any 
railroad  corporation  shall  neglect,  for  sixty  days  after  the  expiration  of 
the  four  months  prescribed  in  section  one  hundred  and  forty-three,  to 
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8  comply  witli  the  requirements  thereof,  it  shall  forfeit  one  dollar  for  each 

9  day  during  which  such  neglect  continues,  to  be  recovered  in  an  action  of 

10  tort  brought  in  the  name  and  for  the  use  of  the  commonwealth  by  the 

11  attorney  general  or  by  the  district  attorney  of  the  district  where  the 

12  violation  occurred. 

1  Section  146.     Any  person  who  unlawfully  removes,  throws  down,  Penalty  for 

2  injures  or  defaces  any  such  sign  shall  be  punished  by  a  fine  of  not  more  sfgT™'^' "  '^" 

3  than  ten  dollars,  to  the  use  of  the  county,  city  or  town  placing  and  main-  JM^'if  u.^  ^' 

4  taining  the  sign,  or  of  the  commonwealth,  if  the  sign  is  placed  and  main-  fni.^^°' 

5  tained  by  the  department  of  public  works. 

1  Section  147.    The  department,  after  notice  to  a  railroad  corporation  Gates,  etc.  at 

2  whose  railroad  crosses  a  public  way  or  traveled  place  at  the  same  level,  isjTI'hs. 

3  and  a  hearing,  may  direct  in  writing  that  gates  shall  be  erected  at  said  r.  I'.m,  5  so. 

4  crossing  across  said  way  or  place  and  that  an  agent  be  stationed  thereat  jj^fig^^'' 

5  to  open  and  close  such  gates  when  an  engine  or  train  passes,  or  that  a  JH^'loJ- 

6  flagman  be  stationed  at  the  crossing,  who  shall  display  a  flag  when  an  isse!  245' 

7  engine  or  train  passes,  or  that  such  crossing  shall  be  provided  with  such  §§86-89,92. 

8  an  electric  signal  as  the  department  determines  the  better  security  of  ima,  239!  5  2. 

9  human  life  or  the  convenience  of  public  travel  requires,  and  the  corpo-  §*i'26.^^^' 
10  ration  shall  comply  with  such  order. 

p.  S.  112.  §  160.  1906,  463,  II,  §§  151.  188  .Mass.  416. 

1883.  117.  258.  208  Mass.  137. 

1888,  240.  129  Mass.  364.  230  Mass.  431. 

R.  L.  Ill,  §  192.  186  Mass.  249. 

[Penalty,  §  148.) 

1  Section  148.    A  railroad  corporation  which  unreasonably  neglects  to  Penalty. 

2  comply  with  an  order  or  decision  made  under  section  one  hundred  and  r.'^s.'39*'§8i.' 

3  forty-one  or  one  hundred  and  forty-seven  shall  forfeit  not  more  than  one  fsel  i52,S^4. 

4  thousand  dollars. 

1874.  372,  §  128.  R.  L.  111.  §  193. 

P.  S.  112,  §  168.  1906,  463,  II,  §§  152,  253. 

1  Section  149.     The  department  may  require  a  railroad  corporation  signals  at 

2  whose  railroad  crosses  a  highway  by  a  crossing  above  the  level  of  the  crcSiings. 

3  highway  to  give  such  signal  as  the  department  may  designate  of  the  r*^l!  iii'. 

4  approach  of  trains  to  such  crossing.    The  department  may  in  each  case  i906%63. 

5  determine  the  nature  of  the  signal  to  be  given,  and,  in  its  discretion,  '!•  55  iss.  258. 

6  may  require  an  automatic  signal. 

1  Section  150.    If  the  view  of  a  railroad  crossing  or  highway  at  grade  Removal  of 

2  is  obstructed  by  standing  wood  in  woodlands,  the  railroad  corporation  It'^cro'ssfng™' 

3  or  ten  citizens  of  a  town  may  petition  the  county  commissioners  for  the  r  *l.  iii', 

4  county  where  such  crossing  is  situated  for  the  removal  of  such  standing  igog^^gs. 

5  wood;  and  the  commissioners,  after  notice  and  a  hearing,  shall  make  such  !!■  55 154,  258. 

6  orders  as  to  such  removal  as  the  public  safety  demands.    They  shall  also 

7  prescribe  the  limits  within  which  such  standing  wood  shall  be  taken,  and 

8  shall  determine  the  damage  sustained.     Such  damage  and  the  expense 

9  incident  thereto  may  be  recovered  from  the  railroad  corporation  under 
10  chapter  seventy-nine. 

1  Section  151.    A  railroad  corporation,  or  receiver  or  assignee  thereof,  fo'rporatiMi  for 

2  or  its  or  his  servant  or  agent,  shall  not  wilfullv  or  negligentlv  obstruct  or  obstructing 

„  .,  11  ■  1  1-  •  highways,  etc. 

3  unnecessarilv  or  unrcasonablv  use  or  occupv  a  public  wav,  or  in  anv  case  i854. 378. 
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G.  S.  63,  5  68. 
1871,83;  316. 
1874,  372, 
§  129. 

P.  S.  112,  §169. 
1895,  173. 
R.  L.  Ill, 
§  196. 
1906,  463, 
II,  §§  155,  258. 
112  Mass.  412. 
135  Mass.  550. 
156  Mass.  159. 
202  Mass.  394. 
206  Mass.  417. 
219  Mass.  410. 


obstruct,  use  or  occupy  it  with  cars  or  engines  for  more  than  five  minutes  4 

at  one  time;   and  if  a  public  way  has  been  thus  used  or  occupied  with  5 

cars  or  engines,  tlie  railroad  corporation,  or  receiver  or  assignee  thereof,  6 

shall  not  again  use  or  occupy  it  with  the  cars  or  engines  of  a  freight  train,  7 

until  a  sufficient  time,  not  less  than  three  minutes,  has  been  allowed  for  8 

the  passage  across  the  railroad  of  such  travelers  as  were  ready  and  wait-  9 

ing  to  cross  when  the  former  occupation  ceased.    A  railroad  corporation,  10 

receiver  or  assignee  thereof,  who  violates  this  section,  shall  forfeit  one  11 

hundred  dollars.  12 

230  Mass.  431. 


Occupation  of 
ways  by  cars 
regulated. 
1885,  110,  §  1. 
R.  L.  Ill, 
§  197. 
1906,  463, 
II,  §§  156,  258. 


Section  152.  Upon  an  application  to  the  department,  according  to  1 
section  twenty-four  of  chapter  one  hundred  and  fifty-nine,  stating  that  2 
a  crossing  of  a  railroad  with  a  public  way  at  the  same  le\el  is  improperly  3 
used  by  a  railroad  corporation  with  its  freight  engines,  freight  cars  or  4 
freight  trains  to  the  unreasonable  inconvenience  or  danger  of  the  public,  .5 
the  department,  after  notice,  shall  hear  the  parties;  and,  if  public  con-  6 
venience  or  safety  so  requires,  it  may  direct  that  after  a  date  to  be  fixed  7 
by  it  such  railroad  corporation  shall  not  use  such  crossing  or  any  part  8 
thereof  for  making  up,  connecting  or  disconnecting  freight  trains,  or  the  9 
engines  or  cars  of  such  trains,  or  for  the  purpose  of  distributing  freight  or  10 
freight  cars;  and  to  prevent  the  same  may  prescribe  such  changes  to  be  11 
made  in  the  construction  of  side  tracks,  branches  and  connections,  in  12 
proximity  to  such  crossings,  and  such  regulations  limiting  the  use  of  such  13 
crossings,  as  may  be  necessary.  The  department  may  at  any  time  modify  14 
its  order  after  a  hearing  and  for  cause  showni.  15 


EQUIPMENT  OF  ENGINES  AND  CARS. 

mot^'vTpOT^r.  Section  153.  A  railroad  corporation  may  operate  its  railroad  by 
R^L  in;  electricity,  or  by  such  other  power  as  may  duly  be  approved  by  the 
§  198.  department. 

1906,  463,  II,  §§  157,  258.  1910,  355. 


Brakes  and 

brakemen. 
1837,  226,  5  8. 
1849,  161. 
G.  S.  83, 
§§  81,82. 
1869,  426. 
1874,  372, 
§  130. 

P.  S.  112,  §  170. 
R.  L.  HI, 
§  200. 

1906,  463,  II, 
§§  158,  258. 


Section  154.     Every  railroad  corporation   shall   cause  a   sufficient  1 

brake  to  be  attached  to  every  car  used  upon  its  railroad  for  the  transpor-  2 

tation  of  passengers,  and  to  every  car  used  for  the  transportation  of  3 

freight,  except  four-wheel  cars  used  only  for  freight;  and  shall  cause  at  4 

least  one  brakeman  for  every  two  cars  in  a  passenger  train  to  be  stationed  5 

thereon,  and  one  brakeman  for  the  last  car  of  every  freight  train  to  be  6 

stationed  thereon.     A  corporation  which  violates  this  section  shall  forfeit  7 

not  more  than  one  hundred  dollars.  8 


194  Mass.  489. 


206  Mass.  557. 


269  Mass.  60. 


Brake  appl: 
ances  on 
trains. 
1895,  362, 
R.  L. Ill, 
§201. 
1906,  463, 
II,  §§  159, 


§1. 


258. 
[Penalty,  §  160.) 


Section  155.     A  railroad  corporation,  in  moving  traffic  between  points  1 

in  the  commonwealth,  shall  not  use  any  locomotive  not  equipped  with  a  2 

power  driving  wheel  brake  and  appliances  for  operating  the  train  brake  3 

system;   nor  run  an\'  train  in  such  traffic  unless  a  sufficient  number  of  4 

cars  in  it  are  so  equipped  with  power  or  train  brakes  that  its  speed  can  5 

be  controlled  by  the  engineer  of  the  locomotive  which  is  drawing  such  6 

train,  without  the  use  of  the  common  hand  brakes  by  the  brakeman.  7 

When  such  corporation  has  equipped  a  sufficient  number  of  its  cars  with  8 

such  power  or  train  brakes,  it  may  lawfully  refuse  to  receive  from  con-  9 
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10  ncctiiig  lines  of  railroad  any  cars  used  in  such  traffic  which  are  not  suf- 

11  ficiently  equipped  with  such  power  or  train  brakes  as  will  work  and 

12  readily  interchange  with  the  brakes  in  use  on  its  own  cars. 

1  Section  156.     A  railroad  corporation  shall  cause  to  be  placed  upon  Safety  couplers 

2  both  ends  of  every  freight  car  owned  by  it  and  which  it  may  lawfully  18847222.  Ti!' 
■3  use  such  automatic  or  other  safety  coupler  as  the  department,  after  an  §'202"'' 

4  examination  and  test,  nia\-  prescribe,  and  the  department  may  annul  ii°55*f|(J.  25$. 

0  any  such  requirement  made  by  it. 

1  Section  157.     A   railroad    corporation,   in   moving   traffic   between  Autoirmtic^ 

2  points  in  the  commonwealth,  shall  not  haul  or  use,  or  permit  to  be  hauled  cars'!  °"°'' 

3  or  used,  on  its  lines  any  car  which  is  not  equipped  with  couplers  coupling  r.  1 111', 

4  automatically  by  impact,  and  which  do  not  require  men  to  go  between  i906!-4r,3. 

5  the  cars  to  uncouple  them.  "■  ^^  i"'  ^'^^■ 

182  Mass.  348.  188  Mass.  390.  196  Mass.  471. 

[Penalty.  §  160.] 

1  Section  158.     A  railroad  corporation,  in  moving  traffic  between  points  Grab  irons 

2  in  the  commonwealth,  until  otherwise  ordered  by  the  department,  shall  is95y362,  §  3. 

3  not  use  any  car,  except  flat  cars  equipped  with  automatic  couplers,  which  ^204.^"' 

4  is  not  provided  with  secure  grab  irons  or  hand  holds  on  the  ends  and  sides  n°55*f62,  258. 

5  for  greater  seciu-ity  to  men  in  coupling  and  uncoupling  cars. 

[Penalty,  §  KiO.) 

1  Section  159.    The  standard  height  of  draw  bars  for  freight  cars,  standard 

2  measured  perpendicularly  from  the  level  of  the  top  of  the  rails  to  the  drawbars  for 

3  centres  of  the  draw  bars,  shall  be  thirty-four  and  one  half  inches  for  is9l!'362"§  4. 

4  standard  gauge  railroads  and  twenty-six  inches  for  narrow  gauge  railroads,  f  sJ;,/^^' 

5  with  a  maximum  variation  from  such  standard  height,  in  either  case,  of  Jj^^^^^'^la^  258. 

6  three  inches  between  the  draw  bars  of  empty  and  loaded  cars;   and  no  ip'enaity.  uoo] 

7  freight  car  with  draw  bars  which  do  not  comply  with  the  above  stand- 

8  ard,  whether  loaded  or  unloaded,  shall  be  used  in  moving  traffic  between 

9  points  in  the  commonwealth. 

1  Section  160.     A  railroad  corporation  which  violates  any  provision  of  f|9?'3^g2, 5  5. 

2  sections  one  hundred  and  fifty-five,  one  hundred  and  fifty-seven,  one  hun-  ^^mi.''^' 

3  dred  and  fift\-eight  and  one  hundred  and  fifty-nine,  shall  forfeit  one  i?06.  463 

*.  1-  •  c  11*1         ^^>   •*  104,  Joo. 

4  hundred  dollars,  to  be  recovered  in  an  action  of  tort   brought  in  the 

5  name  and  for  the  use  of  the  commonwealth  by  the  attorney  general  or 

6  the  district  attorney  for  the  district  where  the  offence  was  committed. 

1  Section  161.     Sections  one  hundred  and  fifty-five  and  one  hundred  11^^*^}^^°' 

2  and  fifty-seven  to  one  hundred  and  sixty,  inclusive,  shall  not  apply  to  fg'g'^°" 

3  trains  composed  of  four-wheel  cars,  or  to  locomotives  used  in  hauling  r  l^ 

4  such  trains. 

1906,  463,  II,  §§  165,  258. 

1  Section  162.    The  department  may  from  time  to  time,  after  hearing  Extension  of  _ 

2  and  for  good  cause,  exempt,  until  a  date  fixetl  by  it,  any  railroad  corpo-  mTnt.'"^J'""'' 

3  ration  from  the  requirements  of  sections  one  hundred  and  fifty-five,  one  jf^L  \fi\  ^  ^^ 

4  hundred  and  fiftv-seven,  one  hundred  and  fifty-eight  and  one  hundred  |g-06*463 

5  and  fiftv-nine.     '  "•  55 16»'  "8 


362,  §  5. 
Ul, 
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Jw?ildon^  Section  163.     Every  railroad  corporation  shall  equip  each  of  the  1 

1870.^372.         trains  and  cars  owned  or  operated  by  it,  for  use  in  case  of  accident  and  for  2 

1874'  372  safety  purposes,  with  such  tools  and  devices  as  the  department  in  writing  3 

|,i|i-      ,jyj   shall  order.     A  corporation  which  violates  this  section  shall  forfeit  five  4 

1882, 54,' §1.  '  hundred  dollars.  5 

R.  L.  in,§210.  1917,41. 

1906,  463,  II,  §§  168,  258.  1930.  211.  §  1. 

Section  164.     [Repealed,  1930,  211,  §  2.]  1 

Srfr'e|u°ated        SECTION  165.     A  passengcr,  mail  or  baggage  car  shall  not  be  heated     1 

is9i'  249'  ^y  ^  stove  or  furnace  kept  in  the  car  or  suspended  therefrom  unless  it  is     2 

R.  l'.  hi'.         temporarily  necessary  by  reason  of  an  accident  or  other  emergency,  and    3 

1906"!  463,         no  method  of  heating  such  cars  nor  heater  shall  be  used  until  it  shall  have    4 

II,  §§  170, 258  j^ggjj  approved  in  writing  by  the  department;  but  the  department  may    5 

from  time  to  time  grant  such  exemptions  from  the  requirements  of  this    6 

section  as  may  seem  to  it  necessary  or  reasonable,  and  may  grant  per-    7 

mission  to  any  railroad  corporation  to  make  such  experiments  in  heating    8 

its  passenger  cars  as  the  department  determines  is  proper.     A  corpora-    9 

tion  which  violates  this  section  shall  forfeit  not  more  than  five  hundred  10 

dollars.  11 

notto" b" """       Section  166.     A  passenger  car  on  a  railroad  shall  not  be  lighted  by  1 

pbsive  oi^^'    naphtha,  nor  by  an  illuminating  oil  or  fluid  made  in  part  of  naphtha  or  2 

1872' 276  which  will  ignite  at  a  temperature  of  less  than  three  hundred  degrees  3 

1874!  372,         Fahrenheit.     A  corporation  which  violates  this  section  shall  forfeit  not  4 

p.  s.  ii2,  §  172.  more  than  five  hundred  dollars.  5 

R.  L.  Ill,  §  213.  1906,  463,  II,  §§  171,  258. 

1900, 223.  Section  167.      Every   passenger,    baggage,    mail    and    express    car,  1 

f2i4.^'''         owned  or  regularly  used  on  any  railroad  in  the  commonwealth  shall  be  2 

ii,°§'§*m,  258.  provided  at  each  end  thereof  with  platform  gates  of  a  pattern  approved  3 

186  Mass.  521.   by  the  department.    A  railroad  corporation  which  hauls  or  uses,  or  per-  4 

mits  to  be  hauled  or  used,  on  its  railroad  any  car  in  violation  of  this  sec-  5 

tion  shall  forfeit  one  hundred  dollars  to  the  use  of  the  commonwealth,  6 

and  the  attorney  general  or  the  district  attorney  for  the  district  where  7 

such  violation  occurred  shall  bring  an  action  therefor.  8 

Sram'Sive  SECTION  168.    The  department  may  make  and  revise  regulations  for     1 

i88r73  testing  boilers  of  locomotives  used  by  railroad  corporations,  by  other    2 

f  ^li  ^'''         corporations,  and  by  persons,  firms  or  associations  upon  any  railroad  or     3 

i9'66,'463,         railway  within  the  commonwealth,  and  every  person,  firm,  association    4 

1909, 348.'  °    and  corporation  other  than  a  railroad  corporation,  so  using  a  locomotive,     5 

shall  inform  the  department  in  writing  on  or  before  June  thirtieth  of    6 

each  year  of  the  number  of  locomotives  so  used  by  him  or  it,  together     7 

with  the  length  of  track  of  such  railroad  or  railway,  its  location  and     8 

uses,  and  such  other  information  as  the  department  may  require.    This    9 

section  shall  apply  to  railroads  for  private  use  authorized  by  section  two  10 

hundred  and  forty-five  of  this  chapter.    Tests  under  regulations  made  11 

as  aforesaid  shall,  if  possible,  be  made  by  the  master  mechanic  of  the  12 

corporation,  association,  person  or  firm  which  constructs,  repairs  or  uses  13 

the  boiler  of  the  locomotive,  and  the  report  of  such  tests  shall  be  in  form  14 

satisfactory  to  the  department.     A  corporation,  association,  firm  or  15 

person  using  a  locomotive  in  the  commonwealth  the  boiler  of  which  has  16 
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1 7  not  been  tested  in  accordance  with  this  section  shall  be  punished  by  a 
IS  fine  of  t\vent,\'  dollars  for  every  day  after  notice  by  the  department  dur- 
19  ing  which  such  use  continues. 

1       Section  1(59.     A  railroad  conioration  using  anv  vacuum  brake  shall  Mufflers  with 

r»  -J  1  1  •  •  i"       1  •    1  .,■         vacuum 

I  provide  and   use   on   e\ery   locomotive  e(|uii)ped   therewith   a    muffler  i>rakcs. 

3  or  other  appliance,  apjjroved  in  writing  by  the  department,  for  deadening  5§  lI**' 

4  the  noise  incident  to  the  operation  of  such  brake;    but  any  other  a])pli-  §Vm,'i74. 

5  ance  may  be  used  upon  any  locomotive  for  the  purpose  of  experiment  s'iils.'"' 

()  only,  for  not  more  than  thirtv  tla\s,  i)ut  not  upon  more  than  two  loco-  }?°?'s*'?;  „,„ 

-  ■  ,.      1  •  .        •  '.  _,  ,..!'•  55  174,  258. 

/  motives  of  tlie  same  corporation  at  any  one  time.     Every  application 

8  to  the  department  for  approval  of  such  appliances  shall  be  in  writing; 

9  and  such  approval  may  be  revoked  by  the  department  by  written  notice 
10  to  the  corporation. 

1  Section  170.     A  railroad  corporation  using  upon  its  locomotives  a  Mufflers  for 

2  pop  or  other  safety  valve  shall  provide  and  use  therewith  a  suitable  and  i879?'2S4',T2. 

3  sufficient  appliance  for  deadening  the  sound  made  by  steam  escaping  rlVu.^^^^' 

4  therefrom,  and,  if  it  materially  retards  the  escape  of  steam  or  increases  igog^^Qs 

5  the  pressure  upon  the  boiler,  the  corporation  shall  use  an  additional  ii'  §5 175.  25s. 

6  safety  valve  without  such  appliance,  set  at  a  higher  point  than  the  other 

7  but  below  the  point  at  which  explosion  is  likely  to  occur. 

1  Section  171.    A  corporation  which  violates  any  provision  of  the  two  Penalties. 

2  preceding  sections  shall  forfeit  not  less  than  one  hundred  nor  more  than  Ra'nlt'i^Te. 

3  three  hundred  dollars  for  every  locomotive  used  by  it  in  violation  thereof,  f  217.^"' 

4  and  a  further  sum  of  fi\e  dollars  for  each  dav  upon  which  such  locomo-  }?"^■,^'S;  „.„ 

r    i-  1      11    I  •  •    I       ■  1  P  -        tr  II,  55  176,  25!). 

5  tive  snalf  be  run  in  violation  thereof. 

1  Section  172.     Every  railroad  corporation  shall  furnish  reasonable  Reasonable 

2  accommodations  for  the  convenience  and  safety  of  passengers;   and  for  dlS"°' 

3  every  wilful  neglect  to  provide  the  same  shall  forfeit  not  less  than  fi\'e  nor  g.^s.'  63,^'8\io. 

4  more  than  twenty  dollars. 

1874,372.5  133.  R.  L.  111.  5  219.  210  Mass.  164. 

P.  S.  112,  §  177.  1906,  463,  11.  §§  177,  258. 

1  Section  173.    A  railroad  corporation  shall  not  require  women  or  chil- wom™,  etc.,  in 

2  dren  to  ride  in  smoking  cars.    For  a  violation  of  this  section  the  corpora-  islu'ifa!"^' 

3  tion,  or  any  officer  or  employee  thereof,  shall  be  punished  by  a  fine  of  f 235.^^^' 

4  not  less  than  ten  nor  more  than  fifty  dollars.  ii,°§5'*f9i  253 

1  Section  174.    Every  railroad  car,  except  private  cars,  sleeping  cars,  Drinking 

2  dining  cars,  parlor  cars,  and  the  smoking,  buffet  and  observation  cars  r9'nT49i.  5 1. 

3  used  in  connection  with  the  same,  while  in  use  for  the  transportation  }9J4;  |,j2;  §  1 

4  of  passengers,  upon  a  train  running  thirty  miles  or  more,  shall  be  pro-  isis.sso.  §96. 

5  vided  with  a  sufficient  quantity  of  pure  drinking  water  in  such  place 
()  in  the  car  as  will  be  convenient  for  the  passengers,  and  with  individual 

7  drinking  cups  accessible  to  the  passengers.     Said  cups  shall  be  in  a 

8  proper  receptacle  near  the  water  tank,  and  said  receptacle  shall  be  so 

9  placed  as  to  be  easily  seen  and  shall  be  plainly  marked  as  follows: 

DRINKING    CUP.S 
FOR   USE 

only  in  this  c.^r 
free 
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such  words  to  occupy  a  space  not  less  than  two  inches  wide  by  three  10 
inches  long,  and  to  be  in  clear  black  letters  on  a  white  background.  No  11 
charge  shall  be  made  for  the  water  or  for  the  drinking  cups.  The  water  12 
and  cups  supplied  shall  be  subject  to  the  supervision  and  approval  of  1.3 
the  department  of  public  health,  which  shall  enforce  this  and  the  follow-  14 
ing  section.  15 


Penalty. 
1911,  491, 


§2. 


Section  17.5.    Violations  of  the  preceding  section  shall  be  punished  1 

by  a  fine  of  not  less  than  twenty-five  dollars  for  each  trip  made  by  a  car  2 

used  for  transporting  passengers  and  not  provided  with  water  and  uten-  3 

sils  for  its  distribution  in  accordance  with  the  preceding  section.  4 


Further  ap- 
pliances. 
1882,  54,  §  4. 
R.  L.  Ill, 
§  222. 

1906.  463,  II, 
§§  ISO,  258. 


Section  176.    The  department  may  require  a  railroad  corporation  to  1 

equip  its  cars  with  such  other  appliances  as,  in  the  judgment  of  the  de-  2 

partment,  are  necessary  for  the  further  protection  of  life  in  all  passenger  3 

trains  used  in  the  commonwealth.  4 


EMPLOYEE,?. 

and'bad'ges'for       SECTION  177.     Every  railroad  corporation  shall  provide  a  uniform 
employees.        hat  or  Cap  and  distinguishing  badge,  which  shall  be  worn  by  all  its  em- 
372,  '§  13"4.        ployees  whose  duties  relate  immediately  to  the  transportation  of  passen- 
p  s.'iii,  §  178.  gers  or  their  baggage.    A  corporation  neglecting  to  provide  such  uniform 
§  220.     '         hat  or  cap  and  badge  shall  forfeit  one  hundred  dollars  for  each  week  of 
n°§'§\^78, 258.  such  neglect;   and  if  such  an  employee  neglects  to  wear  the  same  when 
on  duty,  the  corporation  which  employs  him  shall  for  each  case  of  such 
neglect  forfeit  twenty-five  dollars;  and  no  employee,  unless  wearing  his 
uniform  hat  or  cap  and  badge,  shall  be  permitted  to  exercise  any  au- 
thority or  to  perform  any  of  the  duties  of  his  office. 


1 
2 
3 
4 
5 
6 
7 
8 
9 
10 


m;°s's%xam1na-        SECTION  178.     A  railroad  corporation  shall  not  employ  any  person 
1881 'T94  °'"  '^^^P  ^™  ^"  '^^  employ  in  a  position  requiring  the  employee  to  distin- 

P- s-  ii|j  5  J '■g.  guish  form  or  color  signals,  unless  he  has  been  examined  for  color  blind- 
R.  l'.  ni,  ness  or  other  defective  sight  by  a  competent  person  employed  by  the 
1906, 463,  corporation  and  has  received  a  certificate  that  he  is  not  disqualified  for 
II,  §5 179, 2os.  gi^i^jj  position  by  color  blindness  or  other  defective  sight.  A  railroad  cor- 
poration which  violates  this  section  shall  forfeit  one  hundred  dollars. 


feqmre'dof            SECTION  179.    No  pcrson  shall  act  as  a  locomotive  engineer  unless  he  1 

'n" °n  °r''^        has  bccu  employed  two  years  as  a  locomotive  fireman  or  as  an  engineer's  2 

1911, 539,  §  1.    helper,  or  was  employed  as  a  locomotive  engineer  before  June  tenth,  3 

nineteen  hundred  and  eleven.  4 

KquH^ed" of            Section  180.    No  person  shall  act  as  a  conductor  on  a  railroad  train  1 

mi^sMS''    unless  he  has  been  employed  as  a  brakeman  for  two  years,  or  was  em-  2 

ployed  as  a  conductor  on  a  railroad  train  before  June  tenth,  nineteen  3 

hundred  and  eleven.  4 


etcTvioiation        SECTION  181.     No  pcrsou  shall  knowingly  engage,  promote,  require,     1 
of  twopreced-    persuade,  prevail  upon,  or  cause  any  person  to  act  in  violation  of  either    2 

ing  sections  p,  i-- 

forbidden.         of  the  two  preceding  sections.  3 

1911,  539,  5  3. 
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1  Section  182.     The  three  preceding  sections  shall  not  apply  to  the  Exceptions. 

2  operating  of  locomotive  engines  by  engine  hostlers  in  or  aroun<l  engine  §§'4;6.^'*' 

3  houses,  or  to  any  railroad  other  than  a  standard  gauge  railroad.    In  the 

4  event  of  the  disability  of  an  engineer  or  conductor  on  the  road,  railroad 

5  companies  may  employ  persons  without  the  qualifications  prescribed  by 

6  sections  one  hundred  and  seventy-nine  and  one  hundred  and  eighty, 

7  but  only  for  the  purpose  of  reaching  a  terminal  station. 

1  Section  1S3.    Any  violation  of  any  provision  of  the  four  preceding  Penalty. 

2  sections  shall  be  punished  by  a  fine  of  not  more  than  five  hundred  dollars  '^'''  ^^^'  ^  ^' 

3  or  imprisonment  for  not  more  than  one  year,  or  both,  and  each  day's 

4  violation  shall  constitute  a  separate  offence. 

1  Section  184.    Every  person  employed  as  signalman,  towerman,  lever- Rest  days  re- 

2  man,  agent,  train  despatcher,  telegrapher  or  telephone  operator  in  a  rail-  tain'empLyeos. 

3  road  signal  tower  or  railroad  station,  and  every  other  person  employed  i9i<'723. 

4  by  a  railroad  in  the  operating  of  trains  by  the  use  of  the  telegraph,  tele- 

5  phone  or  signal  and  interlocking  switching  machines  shall  be  allowed  two 

6  days  of  twenty-four  hours  each  in  every  month  for  rest  with  regular 

7  compensation,  except  in  a  case  of  extraordinary  emergency  caused  by 

8  accident,  fire,  flood,  or  danger  to  life  or  property,  when  the  said  period 

9  of  rest  shall  be  allowed  after  the  emergency  is  past.    Any  violation  of 

10  this  section  shall  be  punished  by  a  fine  of  not  less  than  one  hundred 

11  dollars. 

1  Section  185.    Whenever  the  department  is  of  opinion,  after  a  hear-  Department  to 

2  ing  had  upon  its  own  motion  or  upon  complaint,  that  the  number  of  crfwi""^  "'"'^ 

3  men  forming  a  train  crew  of  any  train  is  not  sufficient  to  operate  said  '^'^'  ^**'  *  ^-i- 

4  train  for  the  safety  of  the  public  and  the  employees  of  the  railroad,  it 

5  shall  thereupon  order  such  changes  as  it  deems  necessary. 


fares,  tolls,  charges,  etc. 

1  Section  186.    A  railroad  corporation  may  establish  for  its  sole  bene-  Rates  of  fare. 

2  fit  fares,  tolls  and  charges  upon  all  passengers  and  property  conveyed  or  and  re'fs'ed'!'"''^ 

3  transported  on  its  railroad,  at  such  rates  as  may  be  determined  by  its  §  |  Is'lm 

4  directors,  and  may  from  time  to  time  by  its  directors  regulate  the  use  J|Jo.  325,  §  i. 

5  of  its  railroad;   but  such  fares,  tolls  and  charges,  and  such  regulations,  §  i79. 

.    .  •  PS  112   S  180 

6  shall  be  subject  to  revision  and  alteration  by  the  general  court,  or  by  r.  l.  ii'i, 

7  such  officers  or  persons  as  it  may  appoint  for  the  purpose,  anything  in  i906^'463, 

8  the  charter  of  the  railroad  corporation  to  the  contrary  notwithstanding.  {2Gray*\'8o:'*' 

210  Mass.  159,  553. 


transportation  of  passengers. 

1  Section  187.     A  railroad  corporation  may  make  contracts  for  the  Conveyance  of 

2  conveyance  of  passengers  upon  designated  trains  for  a  specific  distance  flfduced^ates. 

3  at  fixed  times,  at  such  reduced  rates  of  fare  as  the  parties  may  agree  JI74;  372; 

4  upon.    Tickets  may  be  issued  for  such  passengers,  upon  which  shall  be  |>'|^ij2  §isi 

5  plainly  printed  the  terms  upon  which  they  may  be  u.sed.    Such  tickets  R- l.  ui, 

6  shall  not  be  transferable  without  the  consent  of  the  corporation,  nor  shall  laoe,  463, 

7  they  entitle  the  holder  to  ride  upon  a  train  not  therein  designated. 

179  Mass,  242.  192  Mass,  159. 
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Extra  fares 
regulated. 
1883.  32. 
1900,  154. 
R.  L.  111. 
§226. 
1906.  463, 
II,  §§  182,  258. 


Section  188.    A  railroad  corporation  shall  not  demand  or  receive  for  1 

any  single  ticket  bought  or  fare  paid  on  a  train  or  elsewhere  than  at  its  2 

ticket  offices  more  than  ten  cents  in  excess  of  the  tariff  rates  charged  at  3 

its  ticket  offices.    When  such  excess  is  received,  the  conductor  or  other  4 

person  receiving  it  shall  give  to  the  passenger  a  printed  certificate  which  5 

shall  entitle  him  to  receive  the  excess  so  paid  at  any  station  of  the  cor-  6 

poration  in  exchange  for  such  certificate.    A  railroad  corporation  violat-  7 

ing  any  provision  hereof  shall  be  punished  by  a  fine  of  not  less  than  ten  8 

nor  more  than  fifty  dollars.  9 


Mileage  tickets, 
coupons  to  be 
detached. 
1908,  649,  §  1. 


Section  189.     Every   railroad   corporation   issuing   mileage   tickets  1 

shall,  upon  presentation  of  such  a  ticket  by  a  passenger,  detach  there-  2 

from  one  coupon  and  no  more  for  each  mile  and  fraction  thereof  actually  3 

traveled;  provided,  that  for  distances  less  than  three  miles  three  coupons  4 

may  so  be  detached.    Distances  to  or  from  the  station  known  as  Back  5 

Bay  on  the  New  York,  New  Haven  and  Hartford  railroad,  and  the  6 

stations  known  as  Trinity  Place  and  Huntington  Avenue  on  the  Boston  7 

and  Albany  railroad,  shall  be  computed  as  if  to  or  from  the  Boston  ter-  8 

minal  station.  9 


Commutation 
tickets  between 
Boston  and 
stations  within 
fifteen  miles. 
1900,  395. 
R.  L.  Ill, 
§227. 
1906,  463, 
II,  §§  183,  258. 
1908.  649, 
§§2,3. 

1913,  784,  5  29. 
224  Mass.  403. 


Section  190.  Every  railroad  corporation  having  a  terminus  in  Bos- 
ton, except  the  Boston,  Revere  Beach  and  Lynn  Railroad  Company, 
shall  sell  a  commutation  ticket  good  for  not  more  than  twelve  rides 
between  Boston  and  each  station  on  its  lines  within  fifteen  miles  of  its 
terminal  station  in  Boston.  The  said  tickets,  before  issuance,  shall  be 
subject  to  approval  by  the  department  both  as  to  the  rate  of  fare  and 
the  conditions  named  therein.  So  far  as  is  practicable,  the  rates  of  fare 
on  all  roads  for  like  distances  from  their  terminal  stations  shall  be  equal. 


i^ason  tickets.  SECTION  191.  All  railroads  issuing  season  tickets  between  points 
1911, 508,  §  1.  -j^ri^i^in  the  commonwealth  shall,  at  the  request  and  on  the  presentation 
of  a  season  ticket  by  the  holder  thereof,  place  the  same  on  deposit  for 
not  less  than  one  week  and  reissue  the  ticket  at  the  request  of  the  owner, 
extending  the  period  for  which  the  ticket  was  issued  by  a  number  of  days 
equal  to  the  number  during  which  it  remained  on  deposit;  provided,  that 
no  ticket  shall  be  deposited  more  frequently  than  at  the  rate  of  once 
in  three  months;  and  a  holder  shall  have  such  further  privileges  as  the 
department  approves. 


Reimbursing 

season  ticket 
holder  for 
fare  paid. 
1911,508,  §  2. 


Section  192.     All  railroads  issuing  season  tickets  between  points  1 

within  the  commonwealth  shall,  at  the  request  of  a  holder  of  a  season  2 

ticket,  reimburse  said  holder  for  the  cost  of  the  fares  paid  by  said  holder  3 

between  the  stations  named  on  the  ticket  whenever  said  holder  fails  to  4 

present  the  season  ticket  for  fare.    The  holder  of  a  season  ticket  in  order  5 

to  be  entitled  to  reimbursement  must,  within  one  week,  present  to  the  6 

proper  officer  of  the  railroad  company  the  certificate  given  at  the  time  of  7 

paying  the  fare  together  with  the  coupon  from  the  season  ticket.  8 


.Season  tickets 
for  express 
messengers. 
1894,  469,  §  2. 
R.  L.  Ill, 
§233. 
1906,  463, 
II,  §§  189,  258. 
201  Mass.  564. 


Section  193.  Every  railroad  corporation  shall  sell  to  an  express 
messenger  or  to  a  person  conducting  a  local  express  business,  as  provided 
in  section  two  hundred  and  six,  in  its  trains  or  cars  within  the  common- 
wealth, a  season  ticket  for  his  personal  transportation,  at  a  price  not  ex- 
ceeding that  at  which  similar  tickets  are  sold  to  passengers,  upon  receiv- 
ing from  him  a  release  of  all  right,  to  whomsoever  accruing,  to  damages 
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7  or  compensation  for  death  or  lor  an\'  personal  injur}'  received  by  him 

8  while  riding  on  such  ticket. 

1  Section  194.     Every  railroad  corporation  shall,  upon  request,  sive  Baggage 

2  checks  to  passengers  for  their  baggage  when  delivered  for  transportation,  ism,  23. 

.3  and  shall  re-deliver  the  baggage  to  the  passengers  upon  the  surrender  i874,  372,' "^' 

4  of  such  checks.     A  corporation  violating  this  section  shall  forfeit  ten  p.".^i2.  |i82. 

5  dollars. 

R.  L.  Ill,  §  230.  IS  Gray,  447.  199  Mass.  586. 

1906,  463.  II.  7  .\llen,  329.  209  Mass.  598. 

55  186,  258.  183  Mass.  175.  215  Mass.  440. 

1  Section  195.    No  charge  shall  be  made  by  railroad  corporations  for  storage  of 

2  the  care  or  storage  of  baggage  left  at  or  arriving  in  railroad  stations  upon  FrXy  V""" 

3  Friday,  for  the  period  of  time  between  Friday  and  twelve  o'clock  noon  ^Zif'isi. 

4  of  the  following  Monday. 

1908.  504. 

1  Section  190.    A  railroad  corporation  which  owns  or  operates  a  rail-  baggage"^ 

2  road  of  standard  gauge  shall  check  and  transport  between  stations  within  \^^-  si^ 

3  the  limits  of  the  commonwealth,  as  baggage,  and  subject  to  the  same  l^^^-^^^ 

4  charges,  terms  and  liabilities  as  other  baggage,  one  bicycle  for  each  ii,  55  iss.  258 

5  passenger  who  pays  by  a  mileage  book,  by  a  ticket  other  than  a  season 

6  ticket,  or  in  cash,  the  established  fare,  if  it  is  not  less  than  ten  cents, 

7  exclusive  of  rebate.    The  weight  of  the  bicycle  shall  be  included  in  deter- 

8  mining  the  total  weight  of  the  baggage  to  be  transported  for  such  pas- 

9  senger.     Such  corporation  shall  not  require  such  bicycle  to  be  crated, 
10  covered  or  otherwise  protected. 

1  Section  197.    Every  railroad  corporation  having  a  terminus  in  Boston  cheap  morning 

2  shall,  upon  the  application  of  two  hundred  or  more  persons  therefor,  wainr*"""^ 

3  furnish  on  each  week  day  a  morning  train  in  and  an  evening  train  out  Rs^'nt^§ i83. 

4  for  distances  not  exceeding  fifteen  miles,  or  suitable  cars  attached  to  other  fss'i/''' 

5  trains,  and  reaching  and  leaving  Boston  at  about  six  o'clock  in  the  fore-  {^"^j^f^  258. 

6  noon  and  afternoon,  or  at  such  hours  as  may  be  fi.xed  by  the  department; 

7  and  for  such  trains,  shall  furnish  season  tickets  good  once  a  day  each  way 

8  for  six  days  in  the  week,  at  a  rate  not  exceeding,  for  yearly  tickets,  three 

9  dollars  a  mile  and  for  quarterly  tickets,  one  dollar  a  mile. 

1  Section  198.      Every    railroad    corporation    having    a   terminus   in  wqrkingmen-s 

2  Boston  shall  furnish  such  number  of  workingmen's  trains,  not  less  than  i9oo,%98. 

3  two  each  way,  as  the  department,  upon  a  petition  for -such  trains  filed  f2k"'' 

4  with  it,  shall  in  each  case  order.     Such  trains  shall  arrive  at  Boston  n°5j'*i''|8,  258. 

5  between  six  and  half  past  seven  o'clock  in  the  morning  and  leave  Boston 

6  between  the  same  hours  in  the  evening  and  special  cars  may  be  provided 

7  therefor.    Season  tickets,  good  once  a  day  each  way  for  six  days  in  the 

8  week,  shall  be  furnished  for  such  trains  at  a  rate  not  exceeding,  for  yearly 

9  tickets,  three  dollars  a  mile,  and  for  quarterly  tickets,  one  dollar  a  mile. 

1  Section  19SA.    Whoever,  except  a  person  authorized  so  to  do  by  the  Saie  of  certain 

2  railroad  corporation  issuing  the  same,  or  a  bona  fide  passenger  in  actual  rLguia^ted. 

3  transit,  sells  or  offers  for  sale  any  railroad  ticket  or  portion  of  such  a  f|25.'2'i'6. 

4  ticket  entitling  the  holder  or  any  specified  person  or  persons  to  pas- 

5  sage  wholly  within  the  commonwealth  on  any  railroad  passenger  train 

6  or  trains,  such  ticket  or  portion  of  a  ticket  having  been  put  out  by  the 


2070 


RAILROADS. 


[Chap.  160. 


railroad  corporation  issuing  the  same  at  a  price  less  than  the  rate  of  a  7 
full  one  way  fare  for  such  passage  under  the  tariff  provisions  then  in  force,  8 
shall  be  punished  by  a  fine  of  not  more  than  one  hundred  dollars  or  by  9 
imprisonment  for  not  more  than  one  month,  or  both.  10 


Free  passes  to 

state  ofRcers 

forbidden. 

1892.  59, 

§§  1-3. 

R.  L.  Ill, 

§23-4. 

1906.  463, 

II,  H  190,  258. 


Section  199.    Any  person  who,  being  governor,  lieutenant  governor,  1 

member  of  the  council,  member  or  member-elect  of  the  general  court,  2 

justice  of  the  supreme  judicial  court,  justice  of  the  superior  court,  judge  3 

of  probate,  justice  of  a  district  court  or  a  county  commissioner,  who  4 

requests,  for  himself  or  another,  accepts  or  uses  any  free  pass  upon  a  5 

railroad,  or  any  ticket  entitling  him  to  transportation  upon  a  railroad,  6 

for  which  he  has  paid  a  less  price  than  is  demanded  of  the  public  gen-  7 

erally,  and  an  officer,  agent  or  employee  of  a  railroad  corporation  who  8 

issues,  delivers  or  offers  to  any  person  hereinbefore  mentioned  or  to  or  9 

for  any  other  person  at  the  request,  solicitation  or  procurement  of  any  10 

such  person,  except  as  otherwise  provided  by  the  following  section  or  11 

section  fifteen  of  chapter  one  hundred  and  fifty-nine,  a  free  pass  or  any  12 

ticket  entitling  him  to  transportation  at  a  less  rate  of  fare  than  is  de-  13 

manded  of  the  public  generally,  shall  be  punished  by  a  fine  of  not  less  14 

than  one  hundred  nor  more  than  one  thousand  dollars.  15 


Passes  to 
former  em- 
ployees. 
1912,  488. 
227  Mass.  493. 


Section  200.    Railroad  corporations  may  issue  passes  for  free  trans-  1 

portation  to  former  employees  who  have  been  injured  in  the  service  of  2 

the  corporation  issuing  the  pass.    The  pass  shall  state  the  nature  of  the  3 

injury,  shall  not  be  transferable,  and  shall  be  forfeited  if  used,  or  at-  4 

tempted  to  be  used,  in  violation  of  the  conditions  of  the  pass,  or  if  it  was  5 

obtained  by  misrepresentation.  6 


transportation  of  mails. 

tra*nspo?ted           SECTION  201.    Every  railroad  corporation  shall,  upon  request  of  the  1 

i867!'35r,'  §  1.    postmaster  general  or  of  an  authorized  agent  of  the  post  office  depart-  2 

R.  l/iu,^^*^'  nient,  carry  the  mails  at  such  times  and  upon  such  trains  as  may  be  3 

§  236.              desired  by  him  upon  the  terms  provided  in  the  two  following  sections.  4 

1906,  463,  II,  §§  192,  258. 


Er"ar?ylng™  SECTION  202.  A  Corporation  which  cannot  agree  with  the  postmaster 
^67!'35i.  1 2  general  or  other  proper  officer  of  the  United  States  as  to  the  compensa- 
R  L  W^i  ^  ^*^'  ^^^^  ^^  ^^  P''^'^  ^^^  ^"^^^  transportation  may  notify  the  postmaster  general 
§237.     '  '"■'  ■"■  ■  .1  -.  ...  .  .    A 

1902.  544,  §  13. 

1906.  463, 

II,  §§  193,  258. 


of  its  unwillingness  to  carry  the  mails  upon  the  terms  proposed;  and  after 
the  expiration  of  three  months  from  the  depositing  of  such  notice  in  a 
post  office  in  the  commonwealth,  addressed  to  the  postmaster  general, 
such  corporation  shall  be  absolved  from  the  duty  imposed  in  the  pre- 
ceding section,  unless  he  or  some  officer  or  agent  of  the  post  office  depart- 
ment within  that  time  has  filed  a  petition  in  the  supreme  judicial  court 
in  any  county,  praying  for  the  appointment  of  three  commissioners  to  10 
fix  the  price  to  be  paid  to  the  corporation  for  such  service;  and  the  court,  11 
after  notice  to  the  corporation,  shall  appoint  three  commissioners  to  12 
hear  the  parties  and  determine  such  compensation,  the  award  of  a  13 
majority  of  whom,  being  made  to  and  confirmed  by  said  court,  shall  14 
be  final  as  to  all  past  service  and  for  a  period  of  two  years  after  such  15 
confirmation.  16 
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1  Section  203.    Upon  application  to  said  court  by  either  party  to  such  Confirmation 

2  proceedings  at  any  time  after  the  expiration  of  two  years  from  the  con-  isej,  ssi,  53. 

3  firmation  of  such  award,  the  matter  may  be  reopened,  and  the  same  or  R.L/ni. 

4  other  commissioners  shall  rehear  the  parties,  and  the  award  of  said  com-  fgle^^BS.  11, 

5  missioners  or  of  a  majority  of  them,  when  made  to  and  confirmed  by  55  im.  258. 

6  said  court,  shall  be  binding  on  the  parties  for  two  years  after  such  con- 

7  firmation,  when  like  proceedings  may  again  be  had  on  petition  of  either 

8  party. 

TR.VNSPORTATION   OF  MERCH-USTDISE. 

1  Section  204.     A  railroad  corporation  shall,  upon  request,  without  fi^^^^'i^^^f 

2  additional  charge,  give  a  receipt  describing  articles,  packages  or  com-  merchandise. 

3  moditics  not  extra  hazardous  delivered  to  it  for  transportation.    A  cor-  187J372; 

4  poration  which  refuses  to  give  such  receipt  shall  forfeit  fifty  dollars  to  p.^|.'ii2,  §i87. 

5  the  person  entitled  thereto. 

R.  L.  Ill,  §  239.  1906,  463,  II.  |§  195,  258. 

1  Section  205.     Every  railroad  corporation  shall,  subject  to  the  pro- Equal  facin- 

2  visions  of  section  two  hundred  and  eleven,  give  to  all  persons  reasonable  po?ta°tion. 

3  and  equal  terms,  facilities  and  accommodations  for  the  transportation  1874',  372] 

4  upon  its  railroad  of  themselves,  their  agents  and  servants,  and  of  their  |.^|*n2.  §i8s. 

5  merchandise  and  other  property  and  for  the  use  of  its  depot  and  other  f o^-q/^^- 

()  buildings  and  grounds;    and,  at  any  point  where  its  railroad  connects  ^l^fag^^l^g"' 
7  with  another  railroad,  it  shall  give  reasonable  and  equal  terms  and  facili-  ii5  Mkss.  416. 
S  ties  of  interchange. 

128  Mass.  326.  147  Mass.  35.  255.  165  Mass.  398.  235  Mass.  199. 

1  Section  206.    The  preceding  section  shall  apply  to  all  persons  en-  Equal  faciu- 

2  gaged  only  in  a  local  express  business  for  the  forwarding  of  express  matter  ex'^pressmen. 

3  between  points  within  the  commonwealth  in  the  trains  or  cars  of  any  Ifte'^^' 

4  railroad  corporation,  and  to  persons  desiring  to  engage  therein  who  ob-  f  al'i."^' 

5  tain  the  recommendation  of  the  department  therefor,  and  who  agree  in  Iffgy^l^g"' 

6  writing  to  indemnify  the  corporation  against  all  loss  of  and  damage  to  any  les  Mass.  398. 

7  property  carried  by  them  on  its  trains.    Such  recommendation  shall  be  235  iMassl  199! 

8  given  only  after  notice  to  all  parties  interested  and  a  hearing  thereon,  and 

9  with  regard,  among  other  considerations,  to  the  public  interest.    Such 

10  corporation  may  contract  with  one  or  more  persons  for  the  express  serv- 

11  ice  over  its  railroad  or  system,  subject  to  the  rights  of  such  persons  as 

12  may  then  be  engaged  in.  or  shall  have  obtained  the  recommendation  afore- 

13  said  to  conduct  such  local  express  business  thereon  between  points  within 

14  the  commonwealth  under  this  section;  and  the  terms,  facilities  and  ac- 

15  commodations  provided  for  such  last  named  persons  shall  not  be  unrea- 

16  sonalile  or  unequal,  having  regard  to  the  amount  and  character  of  the 

17  service  and  also  to  such  reasonable  regulation  of  said  business  as  may  be 
IS  for  the  public  interest  and  the  efficient  operation  of  the  railroad.    This 

19  section  shall  not  deprive  any  railroad  corporation  of  any  right  which  it  has 

20  under  its  charter  or  under  general  laws,  to  perform  all  the  transportation 

21  of  property  upon  its  railroad. 

1  Section  207.     Every  railroad  corporation  shall   promptly  forward  J'J''be'}Sr-''''^ 

2  merchandise  consigned  to  or  directed  to  be  sent  over  another  railroad  ^'r^J^^p'Jiy 

3  connecting  with  its  railroad,  according  to  the  directions  contained  thereon  issg,  209,  §  1. 
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G.  s.  63,  5 114.  or  accompanying  the  same,  and  shall  not  receive  and  forward  over  its 
Tn'^  ^^^'         railroad  merchandise  consigned  to  or  directed  to  be  sent  by  a  different 

p.  S.  112.  §  189.  „„+„ 

R.  L.  Ill,  §242.  route. 

1906,  463,  11.  55  198,  258. 


Charges  for 

transportation 

of  freight. 

1871.  363. 

1874,  372, 

§  140. 

P.  S.  112,  §  190 

R.  L.  Ill, 

1243. 

1906,  463,  II, 

§5  199,  2.58. 

124  Mass.  561. 


Section  208.    A  railroad  corporation  .shall  not  charge  or  receive  for  1 

the  transportation  of  freight  to  any  station  on  its  railroad  a  greater  2 

amount  than  is  at  the  time  charged  or  received  for  the  transportation  of  3 

the  like  class  and  quantity  of  freight  from  the  same  original  point  of  4 

departure  to  a  station  at  a  greater  distance  on  its  railroad  in  the  same  5 

direction.    Two  or  more  railroad  corporations  whose  railroads  connect  6 

shall  not  charge  or  receive  for  the  transportation  of  freight  to  any  sta-  7 

tion  on  the  railroad  of  either  of  them  a  greater  amount  than  is  at  the  8 

time  charged  or  received  for  the  transportation  of  the  like  class  and  9 

quantity  of  freight  from  the  same  original  point  of  departure  to  a  sta-  10 

tion  at  a  greater  distance  on  the  railroad  of  either  of  them  in  the  same  11 

direction.     In  construing  this  section,  the  amount  charged  or  received  12 

for  the  transportation  of  freight  shall  include  all  terminal  charges;   and  13 

the  railroad  of  a  corporation  shall  include  all  the  railroad  in  use  by  it,  14 

whether  owned  or  operated  under  a  contract  or  lease.  15 


Section  209.    A  railroad  corporation  violating  any  provision  of  the  1 

four  preceding  sections,  in  addition  to  liability  for  all  damages  sustained  2 

by  reason  of  such  violation,  shall  forfeit  two  hundred  dollars,  to  be  3 

recovered  in  tort  to  his  own  use  by  the  party  aggrieved,  or  to  the  use  of  4 

191.  the  commonwealth  by  the  attorney  general  or  the  district  attorney  of  5 

the  district  where  such  violation  was  committed;    but  no  such  action  6 

§5'2oot^2^5s"'     shall  be  maintained  unless  brought  within  one  year  after  the  date  of  7 

such  violation.  8 


Penalties  on 
corporations. 
1859.  209,  §  2. 
G.  S.  63.  §  114 

1873,  240. 

1874,  372, 
.  8  141. 

1880,  258. 
P.S.  112,1 
R.  L.  Ill, 
§244 


Freight  differ- 
ential against 
Boston  for- 
bidden. 
1912,  725, 
H.  §  7. 


Section  210.  A  railroad  corporation  shall  not,  at  any  time,  charge,  1 
demand  or  receive  a  greater  sum  for  transportation  by  it  of  freight  from  2 
any  point  of  origin,  for  the  same  distances  and  under  like  conditions,  on  3 
any  lines  operated  by  it  or  in  connection  with  it,  to  the  port  of  Boston  4 
for  export  to  foreign  countries,  than  is  at  the  time  received  by  it  for  5 
transportation  of  the  like  class  and  quantity  of  freight  to  any  other  port  6 
reached  by  its  lines  for  export  to  foreign  countries;  or  charge,  demand  7 
or  receive,  a  greater  sum  for  transportation  for  the  same  distance  and  8 
under  like  conditions  from  the  port  of  Boston  of  freight  from  foreign  9 
countries  through  said  port  of  Boston  to  any  point  on  any  lines  operated  10 
by  it  or  in  connection  with  it  than  is  at  the  time  received  by  it  for  trans-  11 
portation  of  the  like  class  and  quantity  of  freight  through  any  other  12 
port  on  its  lines  to  the  same  point;  provided,  that  if  the  aforesaid  13 
provisions  of  this  section  shall  conflict  with  any  regulations  made  by  act  14 
of  congress  this  section  shall  be  null  and  void  so  far  as  it  conflicts  there-  15 
with;  and  provided,  further,  that  nothing  herein  contained  shall  justify  16 
the  charging  of  the  same  rate  for  freight  for  export  or  import  through  17 
any  other  port  reached  by  its  lines  where  the  mileage  from  the  point  18 
of  receipt  or  delivery  is  less  to  the  port  of  Boston  than  to  the  port  in  19 
question,  in  which  case  the  rate  through  Boston  shall  be  proportion-  20 
ately  less.  21 


Discrimination       SECTION  211.    A  railroad  Corporation  shall  not  in  its  charges  for  the     1 

in  freight  t>  p      •     i  •         i  i  p  •        p      •    ^       t         •  I  r» 

rates  forbidden,  transportation  of  freight  or  in  the  conduct  ot  its  treight  business,  make  or     s 
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3  give  any  undue  or  unreasonable  preference  or  advantage  to  or  in  favor  i882,94;  225. 

4  of  any  "person,  nor  subject  any  person  to  any  undue  or  unreasonable  §  245. 

5  prejudice  or  disadvantage. 

1906.  403,  II,  §§  201,  258.  227  Mass.  197. 

TRANSPORTATION   OF   MILK. 

1  Section  212.    A  railroad  corporation  shall  not  receive,  forward  or  de-  TVaMponation 

2  liver  milk  in  large  quantities  over  any  portion  of  its  line,  or  permit  others  isfa'.  206, 

3  so  to  do,  under  contract,  lease  or  hiring  of  cars  or  otherwise,  without  at  Ks.'ii2.  §  192. 

4  the  same  time  providing,  as  regards  time,  care  and  preservation  of  the  }^*^£;  fi^;  ^  ^■ 

5  milk  and  the  return  of  the  empty  cans,  equal  facilities  and  advantages  fg^p}"  ,,^3  u^ 

6  for  receiving,  forwarding  and  delivering  milk  by  the  can  over  the  same  flj^o^^jf  s^  [ 

7  portion  of  its  line;   nor  without  establishing  a  tariff  for  the  milk  by  the    .    ' 
S  can  which  is  the  same  rate  which  it  charges  or  receives  as  aforesaid  for 

<)  milk  in  large  quantities. 

1  Section  213.    Upon  the  petition  of  one  or  more  persons  who  desire  Tariff ^f or  miik. 

2  to  forward  milk  by  the  can  over  any  railroad  or  any  portion  thereof,  the  p.s.'ii2.'§i93. 
:\  department,  after  notice  to  the  railroad  corporation  and  a  hearing,  shall  r^I;  fn\  ^  ^' 

4  ascertain  and  compare  the  taritf  established  as  aforesaid  for  milk  by  the  fgoti^^es,  11, 

5  can  with  the  rate  charged  or  received  as  aforesaid  for  milk  in  large  quan-  fli^J^^gsl'l^j  2. 
(i  titles  over  such  railroad  or  such  portion  thereof;  and  if  the  former  is,  in  issiiaas.  1. 

7  the  judgment  of  the  department,  higher  than  the  latter,  the  department 
S  shall  revise  said  tariff  and  shall  fix  such  rate  for  milk  by  the  can  as  it  finds 
9  to  be  the  rate  for  milk  in  large  quantities,  including  in  both  cases  the  same 

10  care  and  preservation  of  the  milk  and  the  return  of  the  empty  cans,  as 

11  aforesaid;  and  shall  notify  the  corporation  in  writing  of  the  rate  by  the 

12  can  so  fixed  over  such  railroad  or  such  portion  thereof;  but  the  rates  by 
1:^  the  can  so  fixed  shall  not  be  higher  than  the  rates  charged  by  the  same 
14  railroad  corporation  for  a  longer  distance  on  any  part  of  its  system. 

1  Section  214.     A  railroad  corporation  which   refuses  or  neglects  to  penalties. 

2  receive,  forward  or  deliver  milk  by  the  can  over  its  railroad  or  any  portion  p^,s.'ii2.'5 194. 

3  thereof  at  the  tariff  rate  therefor,  as  provided  in  the  preceding  section,  r.^l!  111;  ^  ^' 

4  shall  forfeit  to  the  person  tendering  the  same  five  dollars  for  every  can  ^f^-^f^s^  u^ 

5  of  milk  which  it  so  refuses  to  receive  or  neglects  to  forward  and  deliver  §§  264, 258. 

6  at  the  said  tariff  rate. 

CHANGE   OF   NAME. 

1  Section  21.5.    On  application  of  any  railroad  corporation,  authorized  ^^^^^^""^ 

2  by  a  vote  of  two  thirds  of  the  shares  present  and  voting  at  a  meeting  |^9,''|80' 

3  called  therefor,  the  department  may,  after  public  notice  and  a  hearing,  1S92'.  hs.    ^ 

4  authorize  such  corporation  to  change  its  name. 

1906,  463,  II,  51  223,  258. 

1  Section  216.    A  certified  copy  of  such  authorization  and  a  certificate  Certificate  of 

2  of  the  vote  of  the  corporation,  signed  and  sworn  to  by  the  president,  eied  with 

3  treasurer  and  a  majority  of  the  directors,  shall  be  filed  in  the  office  of  isgi.'seo,  §  s. 

4  the  state  secretary.    The  department  shall  require  public  notice  to  be  fgoe;  les!  iV°' 

5  given  of  the  change  so  authorized;  and,  upon  receipt  of  proof  thereof,  §§224,258. 

6  the  state  secretary  may  grant  a  certificate  of  the  name  which  the  cor- 

7  poration  shall  bear,  which,  subject  to  the  provisions  of  section  fourteen, 

8  shall  thereafter  be  its  legal  name. 
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uiibiiities°under      SECTION  217.     A  railroad  Corporation  shall  have  the  same  rights,  1 

new  name.        powers  and  privileges,  and  be  subject  to  the  same  duties,  obligations  2 

R.  L.  109,  §  li.  and  liabilities,  under  its  new  name  as  before  its  name  was  changed,  and  .3 

§§225,258. '     may  sue  and  be  sued  by  its  new  name;   but  any  action  brought  against  4 

it  by  its  former  name  shall  not  be  defeated  on  that  account,  and,  on  5 

motion  of  either  party,  the  new  name  may  be  substituted  therefor.  6 


OFFENCES   and   PENALTIES. 

Walking  on  SECTION  218.    Whoever  without  right  knowingly  stands  or  walks  on    1 

G^s'6"'§\o2  ^  railroad  track  shall  forfeit  not  less  than  five  nor  more  than  fifty    2 
1874, 372,  §i4s:  dollars.  '      3 

p.  S.  112,  §  195.  1906,463.11,  145  Mass.  433. 

R,  L.  Ill,  §  249.  §§  232,  258.  226  Mass.  522. 

iii°stltk,l  Section  219.     \Mioever  without  right  loiters  or  remains  within  a    1 


1878,  ISO,  1 1.    pany,  or  upon  the  platform  or  grounds  adjacent  to  such  station,  after    3 
r'.  l.  111.       '  being  requested  to  leave  the  same  by  a  police  officer  or  by  a  railroad  police    4 


M49^'^'         station  house  of  a  railroad  corporation,  or  of  the  Boston  Terminal  Com-  2 

1878, 1 
P.S.I 

R.  L.  : 

1904, 59.          officer,  shall  forfeit  not  less  than  two  nor  more  than  twenty  dollars.  5 

1905,  210.  1906,  463,  II,  §§  233,  258. 

Unlawful              Section  220.    Whoever,  without  right,  rides  or  attempts  to  ride  upon  1 

nding  upon                                                        .                     i           p      •    i                          i                               i  „ 

locomotive,  etc.  a  locomotivc  engine,  tender,  freight  car,  caboose,  or  other  conveyance  2 

1906!  463^  II,     not  a  part  of  a  passenger  train,  upon  a  railroad  or  upon  the  property  3 

1909,1233?  '       of  the  Boston  Terminal  Company,  shall  be  punished  by  a  fine  of  not  4 

more  than  fifty  dollars  or  imprisonment  for  not  more  than  six  months.  5 

A  sheriff,  deputy  sheriff,  constable,  police  officer,  railroad  police  officer,  6 

or  officer  appointed  with  the  powers  of  a  railroad  police  officer,  upon  view  7 

of  such  an  offence,  may,  without  warrant,  arrest  the  offender  and  make  8 

complaint  against  him  therefor.  9 

This  section  shall  not  apply  to  employees  while  in  the  discharge  of  10 

their  duties.  11 

f9ir745®""'      Section  221.     Except  in  Suffolk  county,  the  fees  and  expenses  of  1 

officers  in  the  apprehension,  trial  or  commitment  of  a  person  arrested  2 

or  tried  for  violation  of  the  preceding  section  shall  be  paid  by  the  county  3 

where  the  offence  was  committed.  4 

driving  beasts        Section  222.    Whocvcr,  without  the  consent  of  a  railroad  corpora-  1 

r"  s''39°''§  85     ^^on,  or  its  agent,  rides,  drives,  or  leads  a  horse,  or  other  beast,  on  the  2 

1874'  372^  ^°^'  railroad  opened  for  use  of  such  corporation,  except  in  the  proper  use  of  3 

§  151.     ■         a  public  or  other  way,  or  of  a  traveled  place  at  a  crossing  of  such  rail-  4 

R.  L.  ui,       '  road  therewith  upon  the  same  level,  shall  forfeit  not  more  than  one  5 

hundred  dollars  and  be  liable  for  any  damage  resulting  therefrom.  6 

1906,  463,  II,  §§  235,  2.5S. 


i  252. 


^e'rmfttml '°         Section  223.    The  person  through  whose  fault  or  negligence  a  horse  1 

road'  °°  '^^'^"     ^^  other  beast  goes  at  large  within  the  limits  of  a  railroad  opened  for  use,  2 

G  I'  63'  lu?4    ^^^^'  forfeit  not  more  than  twenty  dollars,  and  be  liable  for  any  damage  3 

1874'. 372,  §152.  resulting  therefrom.  4 

p.  S.  112,  5  199.  R.  L.  Ill,  §  253.  1906,  463,  11,  §§  236,  258. 
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1  Section  224.    Whoever  enters  upon  or  crosses  a  railroad  at  a  private  Neeiect  to 

2  way  closed  by  gates  or  bars,  and  neglects  to  close  them  securely,  shall  private"  "'^ 

3  forfeit  not  less  than  two  nor  more  than  ten  dollars,  and  be  liable  for  any  JsiTI.'m. 

4  damage  resulting  therefrom. 

1874,  372,  §  183.  R.  h.  111.  5  2.54 

P.  S.  112,  §  200.  1906,  463,  II,  §§  237,  258. 


>  rail- 


7. 
105. 


1  Section  225.     Whoever  maliciously  injures  a  railroad,  or  anything  MaUrious^  ^ 

2  pertaining  thereto,  or  any  materials  or  implements  for  the  construction  roaX^ot"™ 
,3  or  use  thereof,  or  aids  or  abets  in  such  trespass,  shall  be  punished  by  a  G^sieli.'si 

4  fine  of  not  more  than  one  thousand  dollars  or  by  imprisonment  in  jail  jY,^;"^' 

5  for  not  more  than  one  year,  or  both,  and  shall  for  each  otlence  forfeit  R.t.  m.^^"^" 
(')  to  the  use  of  the  corporation  treble  the  amount  of  damages  which  it  has  §  255. 

7  sustained  thereby. 

1906,  463,  II,  §5  238,  258. 

1  Section  226.     Whoever  wilfully  obstructs,  or  aids  or  abets  in  ob-  obstructing 

2  structing,  or  wilfully  does  or  causes  to  be  done  anything  with  the  intent  r.^r./t"  ^  _ 

3  to  obstruct,  the  passing  of  an  engine  or  car  upon  a  railroad,  or  wilfully  is.jo,'44'. '  ' 

4  endangers,  or  aids  or  abets  in  endangering,  or  wilfully  does  or  causes  to  G.'a'ef,"' 

5  be  done  anything  with  the  intent  to  endanger,  the  safety  of  persons  con-  %^^f^j^^- 

6  veyed  in  or  upon  the  same,  shall  be  punished  by  a  fine  of  not  more  than  f.^  I'^jiigf^- 

7  one  thousand  dollars  or  by  imprisonment  in  the  state  prison  for  not  §§^201-204. 

8  more  than  twenty  years,  or  both,  and  shall  for  each  offence  forfeit  to  11.  l".  m; 

9  the  use  of  the  corporation  treble  the  amount  of  damages  which  it  has  1906^  ^Ij'  h, 
10  sustained  thereby. 

105  Mass.  53.  109  Mass.  345. 

1  Section  227.    Whoever  wilfully  and  maliciously  stops  a  train  on  a  wiituUy  stop- 

2  railroad  or  causes  it  to  be  stopped  for  the  purpose  of  entering,  leaving  or  1879,  i77._ 

3  wantonly  delaying  the  same  shall  be  puni.shed  by  a  fine  of  not  more  than  r  l^Ju, 

4  one  hundred  dollars  or  by  imprisonment  for  not  more  than  one  month.    ^  -''^• 

1906,  463,  II,  §§  240,  258. 

1  Section  228.     W^hoever  unlawfully  uses,  removes  or  tampers  with  Tamporing 

2  any  tools  or  appliances  carried  on  the  cars  of  a  railroad  corporation  as  r882, 54. °5  2. 

3  required  by  section  one  hundred  and  sixty-three  shall  be  punished  by  a  5  261.     ' 

4  fine  of  not  more  than  one  hundred  dollars  or  by  imprisonment  for  not  ii°|§  2*41,258. 

5  more  than  three  months,  or  both. 

ACCIDENTS. 

1  Section  229.    If,  upon  the  trial  of  an  action  against  a  city  or  town.  Liability  to 

'  .     .  I   .  town  for  per- 

2  the  plaintiff  recovers  damages  for  an  injury  to  his  person  or  property  sonai  injury. 

3  caused  by  reason  of  a  defect  in  a  highway,  within  the  location  of  a  rail-  §  106. 

4  road,  and  if  the  corporation  owning  the  railroad  is  liable  for  such  dam-  r.  L.\'ii,^^°^ 

5  ages,  and  has  had  reasonable  notice  to  defend  the  action,  the  city  or  f/o^^es.  n, 

6  town  may  recover  from  the  corporation  such  damages  and  the  costs  of  §§242,258. 

7  both  plaintiff'  and  defendant  in  the  action. 

1  Section  2.30.     If  an  engineer,  fireman  or  other  agent  of  a  railroad  J',eer%t"",To"r 

2  corporation  is  guilty  of  negligence  whereby  an  injury  is  done  to  a  person,  "ggyfloe!?  7. 

3  he  shall  be  punished  by  a  fine  of  not  more  than  one  thousand  dollars  or  ^^^yl,  372!  ^'^' 

4  by  imprisonment  for  not  more  than  twehe  months.  5  lei- 

p.  S.  112.  §210.  R.  L.  Ul,  §265.  1906.  463,  II,  §5  243,  258. 
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Whoever,  having  the   management  or  control  of  a 


gross  negU-  OECTION   231 „. ,    „ „^^^^^..v    ^^     ^^^.^^^.    ^^    „ 

igemen"  of^"^"    Tailroad  train  while  being  used  for  the  common  carriage  of  persons,  is 
iss'riis  guilty  of  gross  negligence  in  or  in  relation  to  the  management  or  control 

%-p'  S72  W'-^  thereof,  shall  be  punished  by  a  fine  of  not  more  than  five  thousand  dollars 
p. s.'ii2,'§2iT!  or  by  imprisonment  for  not  more  than  three  years. 

R.  L.  Ill,  §  266.  1906,  463,  11,  §§  244,  258. 


Liability  for 
damages  in 
case  of  col- 
lision at  grade 
crossings,  etc. 
1S71,  352. 
1874,  372, 
§  164. 
1881,  199, 
§§  2,  5,  6. 
P.  S.  112, 
§213. 
R.  L.  Ill, 
§  268. 

1906,  463,  II, 
§§245,258. 
1931,  135,  §  1. 
120  Mass.  372. 
129  Mass.  440. 
133  Mass.  383, 
491. 
136  Mass.  6. 

145  Mass.  386. 

146  Mass.  241. 
154  Mass.  402, 
524. 

159  Mass.  493. 
163  Mass,  132. 
172  Mass.  98. 


Section  232.  If  a  person  is  injured  in  his  person  or  property  by  1 
collision  with  the  engines  or  cars  or  rail-borne  motor  cars  of  a  railroad  2 
corporation  at  a  crossing  such  as  is  described  in  section  one  hundred  3 
and  thirty-eight,  and  it  appears  that  the  corporation  neglected  to  give  4 
the  signals  required  by  said  section  or  to  give  signals  by  such  means  or  5 
in  such  manner  as  may  be  prescribed  by  orders  of  the  department,  and  6 
that  such  neglect  contributed  to  the  injury,  the  corporation  shall  be  7 
liable  for  all  damages  caused  by  the  collision,  or  to  a  fine  recoverable  8 
by  indictment  as  pro\ided  in  section  three  of  chapter  two  hundred  and  9 
twenty-nine,  or,  if  the  life  of  a  person  so  injured  is  lost,  to  damages  re-  10 
coverable  in  tort,  as  provided  in  said  section  three,  unless  it  is  showni  11 
that,  in  addition  to  a  mere  want  of  ordinary  care,  the  person  injured  or  12 
the  person  who  had  charge  of  his  person  or  property  was,  at  the  time  of  13 
the  collision,  guilty  of  gross  or  wilful  negligence,  or  was  acting  in  viola-  14 
tion  of  the  law,  and  that  such  gross  or  wilful  negligence  or  unlawful  act  15 
contributed  to  the  injury.  16 


173  Mass.  136. 
183  Mass.  393. 

186  Mass.  474. 

187  Mass.  84. 

188  Mass.  127. 
194  Mass.  181. 

196  Mass.  192,  554. 
200  Mass.  8. 
203  Mass.  453. 


208  Mass.  137,  451. 
210  Mass.  179,  305. 
212  Mass.  596. 
220  Mass.  526. 
223  Mass.  444, 
228  Mass.  487. 
230  Mass.  370. 
234  Mass.  415. 


,  550. 


235  Mass.  469. 

237  Mass.  441. 

238  Mass.  392. 
251  Mass.  255. 
260  Mass.  28. 
263  Mass.  87. 
271  Mass.  101. 
273  Mass.  522. 


Non-liability 
for  acts  of 
expressmen. 
1894,  469,  §  3. 
R   L.  Ill, 
§269. 

1906,  463,  II, 
§§  246,  258. 


Section  233.    A  railroad  corporation  shall  not  be  liable  to  any  person  1 

for  personal  injuries  caused  by  the  acts  or  omissions  of  any  persons  or  2 

companies  doing  an  express  business  over  its  railroad  or  of  their  servants  3 

or  agents.  4 

170  Mass.  464.  201  Mass.  564. 


Loss  by  fire 
caused  by 
engine. 
1837.  226, 
§§9.  10. 
1840.  85,  §  1. 
G.  S.  63.  §  101. 
1864,  229,  §  34. 
1871,381,  §  45. 
a874.  372, 
§  106. 

PS.  112,  §214. 
1895,  293. 
R.  L.  Ill, 
§270. 

1906,  463,  II, 
§§  247.  2,58. 
13  Met.  99. 
4  Cush.  288. 
16  Gray,  71. 


FIRE.S. 

Section  234.  Every  railroad  corporation  shall  be  liable  in  damages  1 
to  a  person  whose  buildings  or  other  property  may  be  injured  by  fire  2 
communicated  by  its  locomotive  engines,  and  shall  have  an  insurable  in-  3 
terest  in  the  property  upon  its  route  for  which  it  may  be  so  held  liable,  4 
and  may  procure  insurance  thereon  in  its  own  behalf.  If  held  liable  in  5 
damages,  it  shall  be  entitled  to  the  benefit  of  any  insurance  effected  upon  6 
such  property  by  the  owner  thereof,  less  the  cost  of  premium  and  expense  7 
of  recovery.  The  money  recei\-ed  as  insurance  shall  be  deducted  from  8 
the  damages,  if  recovered  before  they  are  assessed;  and  if  not  so  re-  9 
covered,  the  policy  of  insurance  shall  be  assigned  to  the  corporation  10 
held  liable  in  damages,  and  it  may  maintain  an  action  thereon.  11 


2  Allen,  331. 
6  Allen,  87. 
8  Allen,  438. 
98  Mass.  414. 
103  Mass.  583. 
118  Mass.  543. 
121  Mass.  124. 
145  Mass.  129,  132. 


147  Mass.  606. 
169  Mass.  398. 
171  M.ass.  245. 
179  Mass.  524. 
181  Mass.  551. 
184  Mass.  150. 
196  Mass.  329. 
208  Mass.  16. 


210  Mass.  465. 

211  Mass.  549. 
213  Mass.  9. 
225  Mass.  538. 
230  Mass.  370. 
252  Mass.  432. 
260  Mass.  535. 
273  Mass.  567. 
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1  Section  235.     P^very  corporation  operating  a  steam  railroad  shall,  f^^^^^^g 

2  subject  to  the  approval  of  the  department,  install  and  maintain  a  spark  jo^.  43i,  5 1. 

3  arrester  on  every  engine  in  its  service  in  which  wood,  coke  or  coal  is  used  §5  39, 42.' 

4  as  fuel,  and  sliall,  between  April  first  and  December  first  in  each  year, 
.5  keep  the  full  width  of  all  of  its  locations  over  which  such  engines  are 

6  operated,  to  a  point  two  hundred  feet  distant  from  the  centre  line  on 

7  each  side  thereof,  clear  of  dead  leaves,  dead  grass,  dry  brush  or  other 

8  inflammable  material,  and  shall  not  at  any  time  leave  any  deposit  of 

9  fire,  hot  ashes  or  live  coals  upon  its  locations  in  the  immediate  vicinity 

10  of  woodlands  or  grass  lands,  and  shall  post  in  stations  and  other  con- 

11  spicuous  places  within  its  location  and  right  of  way  such  notices  and 

12  warning  placards  as  are  furnished  to  it  for  the  purpose  by  the  state 

13  forester;    provided,  that  this  section  shall  not  prohibit  any  railroad  cor- 

14  poration  from  piling  or  keeping  upon  its  location  or  right  of  way  cross-ties 

15  or  other  material  necessary  for  the  maintenance  and  operation  of  its 

16  railroad. 


track. 


1  Section  236.     Anv  railroad  corporation  mav,  upon  givmg  notice  as  clearing  lan 

.  ,     ,  *  .  1    1         1    '   1*    •     •  ^  i.'  adjoining traci 

2  herem  provided,  enter  upon  unimproved  land  adjoining  any  location  or  1907,  431.  §  2; 

3  right  of  way  upon  which  it  operates  engines  burning  wood,  coke  or  coal,  *''^-  ^  ^■ 

4  and  may  there,  at  its  own  expense  and  subject  to  the  direction  of  the 

5  forest  warden,  or  the  officer  or  board  having  his  powers,  in  the  city  or 

6  town  where  the  land  lies,  clear  such  land  of  dead  leaves,  dead  grass  and 

7  dead  wood  to  a  distance  of  one  hundred  feet  from  the  tracks,  without 

8  thereby  becoming  liable  for  trespass;  provided,  that  no  railroad  corpora- 

9  tion  shall,  under  this  section,  do  any  acts  on  unimproved  land  outside 

10  its  location  or  right  of  way,  unless  it  has  within  two  months  given  four- 

11  teen  days'  written  notice  by  mail  or  otherwise  to  the  occupant  of  the 

12  land,  and  to  the  owmer  thereof,  if  he  resides  or  has  a  usual  place  of  busi- 

13  ness  in  the  city  or  town  where  it  lies,  and  if  the  land  is  unoccupied  and 

14  the  owner  does  not  reside  or  have  a  usual  place  of  business  in  the  city  or 
1.')  town,  then,  unless  the  railroad  corporation  has  within  two  months  pub- 
l(i  lished  notice  of  its  purpose  once  in  three  successive  weeks  in  a  news- 
17  paper  published  in  the  county  where  the  land  lies,  and  unless  it  has 

15  within  three  days  given  at  least  twenty-four  hours'  notice  to  the  forest 

19  warden,  or  the  officer  or  board  having  his  powers,  in  the  city  or  town 

20  where  the  land  lies  of  the  location  of  the  land  which  it  intends  to  enter 

21  under  this  section,  and  of  the  time  at  which  it  intends  to  enter  the  same; 

22  and  provided,  further,  that  no  notice  hereby  required  shall  be  valid 

23  unless  it  sets  forth  the  provisions  of  this  section. 

1  Section  237.    Any  engineer,  conductor  or  other  employee  on  a  train  Engineer,  etc., 

2  discovering  a  fire  burning  uncontrolled  on  lands  adjacent  to  the  tracks  0?^^°°'" 

3  shall  forthwith  cause  a  fire  signal  to  be  sounded  from  the  engine,  which  ^^°^'  ^^^'  ^  ^■ 

4  shall  consist  of  one  long  and  three  short  whistle  blasts  repeated  several 

5  times,  and  shall  notify  the  next  sectionmen  whom  the  train  passes,  and 

6  the  next  telegraph  station,  of  the  existence  and  location  of  the  fire. 

7  This  section  shall  not  affect  the  authority  conferred  upon  the  depart- 

8  ment  by  section  one  hundred  and  thirty-nine. 

1  Section  238.    Sectionmen  or  other  employees  of  a  railroad  corpora-  Employees  to 

2  tion  receiving  notice  of  the  existence  and  location  of  a  fire  burning  on  firp's"'^'"^ 

3  land  adjacent  to  the  tracks  shall  forthwith  proceed  to  the  fire  and  shall  '^°^-  *^''  ^  * 
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use  all  reasonable  efforts  to  extinguish  it;  provided,  that  they  are  not  4 
at  the  time  employed  in  labors  immediately  necessary  to  the  safety  of  5 
tracks  or  to  the  safety  and  convenience  of  passengers  and  the  public.        6 


btMSucted         Section  2.39.    Railroad  corporations  shall  inform  their  employees  as  1 

w^th'mraM  to    ^^^  their  duties  under  the  four  preceding  sections  and  shall  furnish  them  2 

fight  fires.         with  the  appropriate  facilities  for  reporting  and  extinguishing  such  fires.  3 

1907,  431,  §  5. 

tl^enterVubiio       SECTION  240.     The  five  preceding  sections  shall  not  authorize  any  1 

1907  431  §  6.    railroad  corporation  to  enter  upon,  or  to  interfere  in  the  management  2 

or  care  of,  any  public  park  or  reservation.  3 


Liability  to 
city  or  town 
for  fire. 
1909,  394. 


Section  241.     Any  railroad  corporation  which,  by  its  servants  or  1 

agents,  negligently,  or  in  violation  of  law,  sets  fire  to  grass  lands  or  forest  2 

lands  shall  be  liable  to  any  city  or  town  where  such  fire  occurs,  for  the  3 

reasonable  and  lawful  expense  incurred  by  such  city  or  town  in  the  4 

extinguishment  of  the  fire.  5 

Cities  and  towns  may  recover  in  contract  in  the  superior  court  sums  6 

to  which  they  are  entitled  under  this  section.  7 


Books,  ac- 
counts and 
annual  returns. 
R.  S.  39,  §  82. 

1837,  226.  §  5. 

1838,  99,  §  2. 
1841,  69. 
1849,  191, 
§§1,4. 
1851,  102, 
§§1.2. 
1854,  423. 

1856,  165. 

1857,  40, 
§§5,6:  I6S; 
240,  §  2. 

1858,  46,  §  8. 
G.  S.  63. 

§§  132-135. 

1862,  13.5, 
§§  1.  2. 

1863,  224. 

1864,  167,  §  4. 

1869,  419. 

1870,  307, 
§  1;  383. 

1871,  381, 

1873,  194. 

1874,  372, 
§§  171,  174. 
1876,  173; 
185,  §  1. 

P.  S.  112, 
§§  81,  84. 
1889,  328,  §  1. 
R.  L.  Ill, 
§§  83,  87. 
1906,  463, 
II,  §§  248,  258. 

1909,  502. 

1910,  5.58. 
1917,  122, 
§§  1,3,5. 


§  52 


BOOK.S   AND   RETURNS. 

Section  242.  A  railroad  corporation  shall  at  all  times  submit  its  1 
books  to  the  inspection  of  any  committee  of  the  general  court  authorized  2 
to  inspect  them.  The  directors  of  every  railroad  corporation  shall  annu-  3 
ally  within  the  time  prescribed  by  section  thirty-two  of  chapter  one  4 
hundred  and  fifty-nine  transmit  to  the  department  a  return  of  the  cor-  5 
poration  for  the  year  ending  on  December  thirty-first  preceding  which  6 
shall  be  sworn  to  by  the  treasurer  and  the  chief  accounting  officer  of  the  7 
corporation.  Such  return  shall  state  whether  any  fatal  accident  or  8 
serious  injury  has  occurred  to  a  passenger  or  other  person  upon  the  rail-  9 
road  during  the  year,  and,  if  so,  the  cause  of  such  accident  or  injury  and  10 
the  circumstances  under  which  it  occurred;  shall  set  forth  copies  of  all  11 
contracts  or  leases  made  with  other  railroad  corporations  during  the  12 
year,  and  specify  the  receipts  and  expenditures  under  the  same;  and  13 
shall  include  a  detailed  statement  of  all  particulars  relative  to  the  rail-  14 
road,  its  business,  receipts  and  ex]3enditures  during  the  year,  in  the  form  15 
to  be  prescribed  by  the  department  under  said  section  thirty-two.  The  16 
books  of  each  corporation  shall  be  so  kept  that  returns  may  be  made  in  17 
exact  conformity  with  the  form  so  prescribed;  and  the  accounts  shall  be  18 
closed  on  December  thirty-first  in  each  year,  so  that  a  balance  sheet  of  19 
that  date  can  be  taken  therefrom  and  included  in  the  return.  E\'ery  20 
railroad  corporation,  neglecting  to  make  said  annual  return  within  the  21 
time  prescribed  as  aforesaid,  or  to  amend  said  return  within  fifteen  days,  22 
when  required  by  the  department  as  provided  in  said  section  thirty-  23 
two,  shall  forfeit  fifty  dollars  for  each  da\'  during  which  such  neglect  24 
continues;  and  if  such  corporation  unreasonably  refuses  or  neglects  to  25 
make  said  return,  it  shall  forfeit  not  more  than  five  thousand  dollars.       26 


^t"n"'^             Section  243.    Every  railroad  corporation  shall,  within  fifty  days  after  1 

1893'  i3i'         *^^^  expiration  of  each  quarter  of  the  year,  transmit  to  the  department  a  2 

R.  l'.  Ill,  §  85.  quarterly  statement  of  ^s  business  and  financial  condition,  in  such  form  3 

II,  §'§  249,  258.  and  with  such  detail  as  the  department  requires,  which  shall  at  reasonable  4 


83. 
86. 
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5  times  be  open  to  public  inspection.  A  railroad  corporation  neglecting  to 
G  comply  with  this  section  shall  forfeit  fifty  dollars  for  each  day  during 
7  which  such  neglect  continues. 

1  Section  244.     Every  railroad  corporation  shall,  during  the  contin-  Lessee  of  raii- 

2  uance  of  any  lease  which  it  has  taken  of  the  railroad  of  another  cor-  r^urnsre-''* 

'A  poration,  make  all  the  returns  required  of  the  lessor;   and  during  the  ?sm,''i67!1T' 

4  continuance  of  such  lease,   the  lessor  shall   not   be  required  to  make  Jsf4;  J^^; 

5  such  returns,  if,  when  requested  by  the  lessee,  the  lessor  furnishes  all  il'l'^jjg'j 

6  the  information  in  its  possession  needed  to  make  such  returns;   but  if  a  i^g^L  |^^'  6 

7  railroad  in  this  commonwealth  is  leased  to  a  lessee  in  another  state,  li,  §'§  250, 258. 

8  the  lessors  in  this  commonwealth  shall  make  the  annual  return. 

RAILROADS    FOR   PRIVATE   USE. 

1  Section  24').    A  person  or  corporation  may  construct  a  railroad  for  Railroads  for 

2  private  use  in  the  tran.sportation  of  freight;  but  shall  not  take  or  use  1871^232^'^' 

3  lands  or  other  property  therefor  without  the  consent  of  the  owner  thereof.  \fu5J1J6. 

4  No  such  railroad  shall  be  connected  with  the  railroad  of  another  corpo-  |'5l23,^i24. 

5  ration  without  its  consent;    nor  shall  it  be  constructed  across  or  upon  a  P^^g^^^' 

6  public  way  or  traveled  place  without  the  consent  of  the  board  of  alder-  }9t)6,  ^ej 

7  men  or  selectmen,  nor  except  in  a  place  and  manner  approved  by  them,  is'e  Mass.'isg.' 
S  If  the  board  of  aldermen  or  selectmen  consent,  they  shall  from  time  to  239  Mass!  235! 

9  time  make  such  regulations  relative  to  motive  power,  rate  of  speed, 
li)  and  time  and  manner  of  using  the  railroad  over  and  upon  such  way  or 

1 1  traveled  place,  as  in  their  judgment  the  public  safety  and  convenience 

12  require,  and  they  may  order  such  changes  to  be  made  in  the  track  as  are 
v.]  rendered  necessary  by  the  alteration  or  repair  of  such  way.  If  they  allow 
14  steam  power  to  be  used  on  such  railroad,  the  provisions  of  this  chapter 
1.5  and  chapter  one  hundred  and  fifty-nine  relative  to  the  crossing  of  ways 
l(i  and  traveled  places  by  railroad  corporations  shall  apply  to  such  rail- 
17  road,  and  to  the  person  constructing  or  operating  the  same. 

1  Section  246.     If  the  consent  of  the  department  is  required  for  the  Regulation  of 

2  crossing  of  a  way  or  tra\eled  place  by  a  railroad  for  pri\ate  use,  it  may  isgo'sfi. 

3  limit  the  number  of  tracks,  and  may  impose  other  conditions  relative  to  f iso.^"' 

4  the  use  of  the  crossing  by  said  railroad,  and  may  modify  such  limitations  n°§§*2^|2, 253. 

5  and  conditions.    The  department  may,  upon  the  complaint  of  any  party  }^^\^q; 
fi  interested,  or  upon  its  own  motion,  exercise  supervisory  powers  over  all  (i9i9)  114. 
7  railroads  for  private  use  with  regard  to  the  character  and  condition  of 

S  the  roadbed,  tracks,  crossings,  rolling  stock,  machinery,  equipment  and 
9  appliances  used  in  or  in  connection  with  the  operation  of  such  railroads, 

10  so  far  as  is  reasonable  and  expedient  to  promote  the  security  of  persons 

11  t'in])loyf(l  in  the  maintenance  and  operation  of  the  same  and  of  the 

12  i)ul)lic. 

corpor.\tions  to  construct  railroads  in  foreign  countries. 

1  Section  247.     Fifteen  or  more  persons,  a  majority  of  whom  are  in-  Corporations  to 

2  habitants  of  this  commonwealth,  may  associate  themselves  by  a  written  roads  in  foreign 

3  agreement  of  association,  with  the  intention  of  forming  a  corporation  to  isTg.'m',  5 1. 

4  construct  and  operate  a  railroad,  or  railroad  and  telegraph,  in  any  foreign  r.  l.'iu,*^^^' 

5  country,  but  in  accordance  with  the  laws  of  such  country;    and,  upon  fgg^'^gj 

6  complying  with  section  two  hundred  and  forty-nine,  shall,  with  their  l|,„5)  253.  2j8 
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associates  and  successors,  be  a  corporation  for  the  purpose  aforesaid,  7 
with  the  powers  necessary  and  incident  thereto,  and  with  such  powers  8 
and  privileges,  and  subject  to  such  duties,  habihties  and  restrictions,  9 
as  to  the  location,  construction,  maintenance  and  operation  of  its  rail-  10 
road,  or  railroad  and  telegraph,  and  the  transfer  of  its  property  by  11 
mortgage,  lease  or  otherwise,  as  may  be  fixed  by  such  country.  12 

Agreement  of         SECTION  24S.     The  agreement  of  associatiou  shall  state:  1 

association.  i-i  i  *  i  i  -ii*-, 

1S79, 274,  §2         (ft)  That  the  subscribers  thereto  associate  themselves  with  the  in-    2 
R.  L.  Ill,  "    '  tention  of  forming  a  railroad  corporation,  or  a  railroad  and  telegraph    3 

§282.  ,.  "  ^  A 

1906, 463,         corporation.  -1 

II,  §§  254,  258.      ^^^  rpj^g  corporate  name  assumed.  5 

(c)  The  termini  of  the  railroad,  or  the  railroad  and  the  telegraph.  6 

(d)  The  total  amount  of  the  capital  stock  of  the  corporation.  7 

(e)  The  names  and  residences  of  at  least  five  persons,  who  shall  be  8 
subscribers  to  the  agreement  of  association,  to  act  as  directors  until  9 
others  are  chosen  and  qualified  in  their  stead.  10 

Each  associate  shall  subscribe  to  the  agreement  of  association  his  11 
name,  residence,  post  office  address,  and  the  number  of  shares  of  stock  12 
which  he  agrees  to  take;  but  no  subscriber  shall  be  bound  to  pay  more  13 
than  ten  per  cent  of  the  amount  of  his  subscription,  unless  a  corporation  14 
is  chartered.  15 

Certificate  of         SECTION  249.     Whcu  it  is  showH  to  the  satisfaction  of  the  depart-    1 

compliance  .  pi  t  •  i  i  r* 

with  require-     mcut  that  the  requirements  oi  the  two  preceding  sections  have  been  2 

1879,  274,  §  3.    Complied  with,  the  clerk  of  the  department,  upon  its  order,  shall  annex  3 

R.L.  Ill,  ""    to  the  agreement  of  association  a  certificate  setting  forth  that  fact.    The  4 

1906^463,         directors  shall  thereupon  file  the  agreement  of  association  and  certificate  5 

II,  §§  255,  258.  jj^  (.jjg  office  of  the  state  secretary,  who,  upon  receipt  of  fifty  dollars,  shall  6 

receive  and  preserve  the  same  in  form  convenient  for  reference  and  open  7 

to  public  inspection;  and  shall  thereupon  issue  a  certificate  of  incorpora-  8 

tion  substantially  in  the  following  form:  9 

Commonwealth  of  Massachusetts. 

Be  it  known,  that  whereas  (names  of  the  subscribers  to  the  agreement  of 
association)  have  associated  themselves  with  the  intention  of  forming  a  cor- 
poration, under  the  name  of  the  (name  of  the  corporation),  for  the  purpose  of 
locating,  constructing,  maintaining  and  operating  a  railroad  (or  railroad  and 
telegraph)  (description  of  tlie  railroad  or  railroad  and  telegraph  as  in  the  agree- 
ment of  association),  and  have  complied  with  the  statutes  of  this  commonwealth 
in  such  cases  made  and  provided:    Now,  therefore,  1,  ,  secretary 

of  the  commonwealth  of  Massachusetts,  do  hereby  certify  that  the  persons  afore- 
said, their  associates  and  successors,  are  legally  established  as  a  corporation,  under 
the  name  of  the  (name  of  the  corporation),  with  all  the  powers  and  privileges, 
and  subject  to  all  the  duties,  liabilities  and  restrictions,  set  forth  in  the  general 
laws  applicable  to  such  corporations. 

In  witness  whereof,  I  have  hereunto  subscribed  my  official  signature,  and 
affixed  the  great  seal  of  said  commonwealth,  this  day  of  , 

in  the  year 

The  state  secretary  shall  sign  the  certificate  of  incorporation  and  cause  10 
the  great  seal  of  the  commonwealth  to  be  thereto  affixed,  and  such  cer-  11 
tificate  shall  have  the  force  and  efi'ect  of  a  special  charter.  The  state  sec-  12 
retary  shall  also  cause  a  record  of  the  certificate  of  incorporation  to  be  13 
made,  and  such  certificate,  or  such  record,  or  a  certified  copy  thereof,  14 
shall  be  conclusive  evidence  of  the  existence  of  such  corporation.  15 
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1  Section  250.    The  corporation  may  from  time  to  time,  at  a  meeting  increase  or 

2  of  directors  called  therefor,  reduce  the  amount  of  the  capital  stock,  or  capital  stock. 

3  increase  it  for  the  purpose  of  constructing  and  equipping  its  railroad  and  r  s''il2!'5  228. 

4  extensions  or  branches  thereof.    If  such  increase  or  reduction  is  made,  a  5*284  "'' 

5  certificate  of  the  fact,  signed  by  the  president  of  the  corporation,  .shall,  IJUjg'Jgg'  ^  *• 

6  within  thirty  days  thereafter,  be  filed  in  the  office  of  the  state  secretary,  i'.  §§  256,  25s. 

7  Such  corporation  may,  by  vote  at  a  meeting  of  its  directors,  purchase, 

8  acquire  or  lease  the  property,  stocks,  bonds  or  securities  of  any  railroad 

9  corj)oration  whose  line  is  located  in  the  foreign  country  named  in  the 

10  original  agreement  of  association  of  such  corporation  or  any  amendment 

1 1  thereof  made  as  hereinafter  provided,  or  of  any  steamship  company  as- 

12  sociated  in  transi)ortation  or  business  with  such  corporation,  upon  such 
1:!  terms  and  for  such  consideration  as  shall  be  determined  by  such  vote,  and 

14  in  like  manner  may  appoint  an  executive  committee  from  the  members 

15  of  its  board,  and  delegate  to  such  committee  such  power  and  authority 
10  as  by  such  vote  shall  be  provided,  and  in  like  manner  may  divide  the  di- 
17  rectors  into  classes  as  nearly  equal  as  possible  for  the  prescribed  number 
IS  of  classes,  and  prescribe  the  tenure  of  office  of  the  several  classes,  but  no 

19  class  shall  be  elected  for  a  shorter  period  than  one  year  or  for  a  longer 

20  period  than  five  years,  and  the  term  of  office  of  at  least  one  class  shall 

21  expire  at  the  next  annual  meeting  and  thereafter  at  the  end  of  each 

22  year,  and  at  each  annual  meeting  after  such  division  directors  shall  be 
2.3  elected  only  to  fill  the  place  of  those  whose  terms  of  office  shall  then  ex- 

24  pire  as  so  provided  and  shall  hold  office  for  the  period  so  prescribed,  and 

25  all  directors  shall  hold  office  until  their  successors  are  chosen  and  quali- 

26  fied ;  and  such  corporation  may,  by  vote  at  an  annual  or  a  special  meeting 

27  of  its  stockliolders,  called  therefor,  amend  its  agreement  of  association 

28  to  provide  for  constructing  and  operating  a  railroad  in  any  other  foreign 

29  countries  in  accordance  with  the  laws  of  such  countries,  and  shall  file 
.30  such  amendment  in  the  office  of  the  state  secretary  and  pay  him  fifty 

31  dollars,  and  thereupon  such  corporation  shall  have  the  same  powers 

32  and  privileges,  and  be  subject  to  the  same  duties,  liabilities  and  restric- 

33  tions,  in  all  respects,  as  if  its  agreement  of  association  had  originally 

34  contained  such  amendment. 

1  Section  251.    Such  corporation  shall  be  subject  to  sections  twenty-  statutes 

2  nine  to  forty,  inclusive,  and  sixty-fi\e,  except  as  otherwise  provided  in  corporation. 

3  the  four  preceding  sections. 

1879,  274.  §§  5,  6.  R.  L.  Ill,  5  285.  1906,  463.  II.  §§  257,  258. 

P.  S.  112,  §229.  1904,169.5  2.  192  Mass.  129. 

1  Section  252.    The  supreme  judicial  court  shall  have  jurisdiction  in  Enforcement. 

2  equity  on  petition  of  the  attorney  general,  of  the  railroad  corporation,  Iplisso, 

3  of  any  public  body  or  of  any  other  party  interested  to  compel  the  observ-  q.  I',  o's, 

4  ance  of  and  to  restrain  the  violation  of  all  laws  which  govern  railroad  f|74'''i|2'-^f72, 

5  corporations  and  of  all  orders,  rules  and  regulations  made  in  accordance  §m.  8.5,  i03, 

6  with  the  provisions  of  this  chapter  by  any  public  body  or  by  the  depart-  i57.5, 219. 

7  ment  and  to  review,  annul,  modify  or  amend  the  rulings  of  any  state  issi!  Tii!  §  4- 

8  department  relative  to  such  corporations  as  law  and  justice  may  require.  p"''s  \i->, 

9  The  superior  court  shall   have  such  jurisdiction  concurrent  with   the  ii8.'mY36, 

10  supreme  judicial  court  to  enforce  the  provisions  of  sections  forty-eight,  }8S4'222,  §2. 

11  one  hundred  and  ninety-three  and  two  hundred  and  six.  i885, 110,  §  2. 

1891,129.  1900.  463,  II,  §§67,  71,  1907,  ,585.  5  10. 

1894.  462.  §  3;  469.  §  5  82.  103.  105,  106.  108,  1913,  784.  §  16. 

R.  L.  109.  5  27;  111.  §§  88,  118.1.52.153.156,160,  246  Mass.  292. 

98.  120,  122.  123.  125.  141.  189.  197,  258.  256  Mass.  600. 
193,  194,  197.  202,  233,  241. 
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CHAPTER     161 


STREET   RAILWAYS. 


Sect. 

1. 
2. 


10. 
11. 


12. 
13. 


14. 
15. 
16. 

17. 

18. 


19. 
20. 
20A. 

21. 
22. 
23. 


24. 


26. 


27. 
28. 


29. 


MATTER    OF   CONSTRUCTION. 

Definitions. 

Companies  subject  to  this  chapter. 

FORMATION. 

Formation  of  street  railway  com- 
pany. 

Agreement  of  association. 

Clerk  and  treasurer.    Vacancies. 

Publication  of  agreement  of  associa- 
tion. 

Location. 

Certificates  to  be  presented  to  de- 
partment. 

Certificate  of  incorporation. 

ORGANIZATION. 

First  meeting  of  incorporators. 
Organization. 

OFFICERS. 

Officers. 

Election  of  officers. 

MEETINGS. 

Meetings  of  stockholders. 

Special  meetings. 

Voting  rights  of  company  upon  its 

own  stock. 
Voting      rights      of      stockholders; 

proxies. 
Meetings  of  directors. 

CAPITAL    STOCK   AND    BONDS. 

Stock  certificates. 

Shares  to  be  issued  at  par. 

Changes  of  par  value  of  shares  regu- 
lated. 

Assessments  upon  capital  stock. 

Collection  of  assessments. 

Subscriptions  to  full  capital  stock 
and  payment  of  fifty  per  cent  be- 
fore construction. 

Liability  of  directors  before  stock 
paid  in. 

Increase  of  capit.il  stock  and  issue  of 
bonds  for  certain  purposes. 

Increase  of  stock  and  issue  of  bonds 
to  provide  working  capital. 

Reduction  of  capital  stock. 

Issue  of  capital  stock,  bonds,  coupon 
notes  and  other  evidences  of  in- 
debtedness. 

Limit  of  issue  of  bonds,  coupon 
notes  and  other  evidences  of  in- 
debtedness. 


Sect. 

30.  Enforcement. 

31.  Penalties. 

32.  Issue  of  preferred  stock. 

33.  Exchange  of  common  for  preferred. 

34.  Form  of  certificates,  etc. 

35.  Preferred  stock;    voting  powers,  is- 

sue, etc. 

STOCK   AND   scrip    DIVIDENDS. 

36.  Stock  and  scrip  di\idends  forbidden. 

37.  Liability  of  directors. 

CORPORATE    POWERS. 

38.  Powers  to   cease  if  railway  is  not 

built  within  eighteen  months  after 
date  of  incorporation,  unless,  etc. 

39.  Extension  of  corporate  authority  to 

operate  railway. 

40.  Connecting  location. 

41.  Real  and  personal  estate:   stock  and 

bonds  of  other  street  railway  com- 
panies. 

42.  Pleasure  resorts. 

43.  Motive  power. 

44.  May  acquire  and  use  motor  cars. 

45.  Power  to  manufacture  and  transmit 

electricity. 

46.  Connecting  companies,  joint  use  of 

tracks. 

47.  Regulation  of  interchange  of  traffic 

and  cars. 

48.  Use  of  railroad  tracks. 

49.  Street  sprinkling  cars. 

50.  Gravel,  etc.,  cars. 

51.  Coal  and  other  supplies. 

52.  Carriers  of  mail. 

53.  Companies    may    become    common 

carriers  of  freight,  etc. 


54. 

Private  land. 

53. 

Location  by  purchase  or  lease  on  pri 

vate  land. 

56. 

Same  subject.     Regulation. 

57. 

Law  applicable  to  locations  on  pri 

vate  land. 

58. 

Location  by  eminent  domain  on  pri 

vate  land. 

59. 

Same  subject. 

60. 

Same  subject. 

61. 

Same  subject. 

LEASE    OR    SALE    OF    RAILWAY. 

62.  Railway  not  to  be  leased  or  sold,  ex- 

cept, etc. 

63.  Sale  or  consolidation. 
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Sect. 
64. 

65. 

66. 
67. 
68. 

69. 


Increase  of  capital  stock,  and  issue 

of  Ijonds. 
Powers  and   duties  of  consolidated 

company. 
Operating  contracts  and  leases. 
Powers  under  contracts  or  leases. 
Proceeds  of  sale  not  to  be  used  for 

di\'idends. 
Purchase  of  connecting  lines. 


EXTENSION    OF    LOCATION. 

70.  Extension  of  location. 

ALTER.VTION    OF    LOCATION. 

71.  Alteration  of  location. 

TEMPORARY    LOCATIONS. 

72.  Temporary  locations. 

73.  Same  in  case  of  the  alteration,  etc., 

of  bridges. 

74.  Application  to  department. 

75.  Termination  of  temporarj-  location. 

76.  Cost  of  temporarj'  tracks  reckoned 

as  part  of  expense  of  alteration  of 
grade  crossing. 

REVOCATION    OF   LOCATION. 

77.  Revocation  of  location. 

WIDENING    OF   PUBLIC    WAT. 

78.  Public  way  widening. 

79.  Alteration   or   change   in   grade   of 

public  way. 

80.  Betterments. 


STATE    HIGHWAYS. 

81.  Location  upon  state  highways. 

82.  Supervision  by  the  department. 


OPERATION. 

83.  Opening   for   use   conditional   upon 

certificate  of  department. 

84.  Rules  as  to  rate  of  speed,  etc. 

85.  Clearing  snow  from  tracks. 

86.  Voluntary  discontinuance  of  use  of 

tracks. 

87.  Temporary  discontinuance  of  use  of 

tracks. 

88.  Taking  up,  alteration  or  discontinu- 

ance of  ways. 

89.  Repair  of  ways  and  bririges. 

90.  Liability  of  company  for  defective 

ways  and  bridges. 

91.  Guards  upon  bridges  and  draws. 

92.  Cars  to  stop  at  railroad  crossings. 

93.  Notice  of  approach  of  cars. 

94.  Obstruction  of  tracks. 

95.  Loitering  within  stations,  etc. 

96.  Obstruction  of  ways  by  companies. 

97.  Sales  by  children  upon  cars. 


Sect. 

98. 

99. 
100. 
101. 
102. 
103. 


Fenders,  wheel  guards,  brakes,  etc. 

Emergency  lifting  jack. 

Heating  of  cars. 

Enclosed  platforms. 

Penalty. 

Day's  work  of  employees. 

FARES   AND   ACCO.MMODATIONS. 

104.  Reasonable  accommodations. 

105.  Additional  accommodations.    . 

106.  Companies   shall    not   require    pas- 

sengers riding  on  platform  to  do 
so  at  their  own  risk. 

107.  Special  service  cars,  free  passes,  etc. 

108.  Special  rates  for  school  pupils. 

109.  Regulation  of  fares. 

110.  Withdrawal  of  free  checks  and  free 

transfers. 

111.  Public  notice  of  change  of  service. 

112.  Notice  to  cities  and  towns  of  pro- 

posed  changes  in   street   railway 
rates. 

113.  Penalty     for     misuse     of     transfer 

checks. 

114.  Transportation  of  milk  and  cream. 

SERVICE    AT    COST. 

115.  Companies  may  provide  service  at 

cost. 

116.  What   included   in   cost   of  service. 

Definitions. 

117.  Reserve  fund. 

118.  Unfunded  debt.    Interest  charges. 

119.  Use  of  reserve  fund. 

120.  Schedules  of  grades  of  fare.     Ap- 

proval and  modification. 

121.  Changes  in  grades  of  fare. 

122.  Improvement  fund. 

123.  Obligation   of   company   to   sell    to 

state  or  municipality. 

124.  Appointment  of  directors  by  gover- 

nor. 

125.  Reports  by  companies.    Supervision 

and  investigation  by  department. 

126.  Acceptance  of  §§  115-128  by  com- 

panies. 

127.  Disposing  of  useless  property. 

128.  Revising  orders  of  department. 

RAILROAD    CROSSINGS. 

129.  Abolition  of  grade  crossings. 

130.  Construction  of  tracks  outside  pub- 

lic ways. 

131.  Structures   within   limits   of   public 

ways  or  state  highways. 

CHANGE  OF  NAME. 

132.  Change  of  name. 

133.  Certificate  of  change  to  be  filed  with 

state  secretarj'. 

134.  Rights    and    liabilities    under    new 
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Sect 

Sect 

SALE    EV    RECEIVERS. 

14.5. 

13.5. 

Sale  of  railway  by  receivers. 

146. 

136. 
137. 

Agreement    of    association    of    new 

company. 
Organization. 

147. 
14S. 
149. 

BOOKS,    RETURNS    AND    REPORTS. 

150. 
1.51. 

138. 

Returns. 

1.52. 

139. 

Tables  and  abstracts  of  returns. 

153. 

140. 

Lessee   of   street   railway   to   make 
same  report  to  lessor. 

154. 

141. 

Records  of  proceedings  before   de- 

155. 

partments,  etc. 

156. 
157. 

ADDITIONAL    REMEDY. 

158. 

142. 

Enforcement  of  laws. 

1.59. 

transportation  areas. 

143.  Establishment      of      transportation 

area. 

144.  Preliminary  agreement. 


160. 


161. 


Acceptance  by  voters. 

Trustees,  appointment,  compensa- 
tion. 

Powers. 

Officers  of  board,  etc. 

Taking  of  street  railway. 

Contribution  by  cities  and  towns. 

Finances. 

Borrowing  by  cities  and  towns. 

Extension  of  lines,  etc. 

Exclusion  of  city  or  town  from  trans- 
portation area,  etc. 

Rentals,  etc. 

Fare  zones  and  fares. 

Termination  of  lease,  etc. 

Taxation. 

Boston  Elevated  Railway  not  af- 
fected by  §§  143-158. 

Cities  and  towns  which  acted  under 
1920,  599. 

Contributions  by  cities  and  towns 
toward  cost  of  street  railway  serv- 
ice therein  regulated. 


Definitions. 
1874,  372,  §  2. 
P.  S.  112,  §  1. 
1892,  110. 
1898,  578,  §  1. 
R.  L.  111.  §  1. 
1906,  463, 
HI,  §  1. 
178  Mass.  300. 
196  Mass.  329. 
200  Mass.  551. 
227  Mass.  547. 
261  Mass.  556. 


MATTER  OF  CONSTRUCTION. 

Section  1.     In  this  chapter,  unless  the  context  otherwise  requires,  the  1 

following  words  shall  have  the  following  meanings:  2 

"Board  of  aldermen",  or  "selectmen",  includes  the  board  or  other  3 

authority  exercising  the  powers  of  a  board  of  aldermen  or  of  selectmen,  4 

but  nothing  in  this  chapter  shall  affect  the  veto  power  of  a  mayor  of  a  5 

city.  G 

"Company",  a  street  railway  company.  7 

"Department",  department  of  public  utilities.  8 

"Extension",  any  railway  constructed  by  a  street  railway  company  9 

in  a  city  or  town  in  addition  to  that  authorized  by  its  original  location  10 

therein.  11 

"Location",  as  applied  to  a  street  railway,  the  grant  to  a  street  rail-  12 

way  company  of  the  right  to  construct,  maintain  and  operate  a  street  13 

railway  in  a  public  way  or  place.  1-1 

"Original",  as  applied  to  a  street  railway  location  in  a  city  or  town,  15 

the  first  location  granted  to  the  company  in  such  city  or  town.  16 

" Public  way",  any  way  laid  out  by  public  authority.  17 

"Street  railway"  or  "railway",  a  railway,  including  poles,  wires  or  18 

other  appliances  and  equipment  connected  therewith,  of  the  class  oper-  19 

ated  by  motive  power  other  than  steam,  and  usually  constructed  upon  20 

public  ways  and  places.  21 


Companies 
subject  to 
this  chapter. 
1864.  229, 
§§1.44. 
1871.  381, 
§§1.58. 
1874,  29,  §  1. 
P.  S.  113,  §  1. 
R.  L.  112,  §  1. 
1906,  463, 
III,  §§  2,  158. 
259  Mass.  364. 
261  Mass.  556. 


Section  2.     Street  railway  companies  shall  be  subject  to  this  chapter  1 

and  chapter  one  hundred  and  fifty-nine.     Companies  which  have  been  2 

specially  chartered  shall  continue  to  exercise  and  enjoy  the  powers  and  3 

privileges  granted  and  be  subject  to  all  the  liabilities  imposed  by  their  4 

respective  charters,  except  as  modified  and  controlled  by  amendments  5 

thereof,  or  by  this  chapter  or  chapter  one  hundred  and  fifty-nine.    All  6 

street  railway  companies  whether  organized  under  general  or  special  laws  7 

shall  be  subject  to  any  other  general  laws  applicable  thereto.  8 
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FORMATION. 

1  Section  8.     Fifteen  or  ninre  persons  may  associate  themselves  by  a  Formation  of 

2  written  agreement  of  association  with  the  intention  of  forming  a  company,  company."* 

1874,  29,  §1.  R.  L.  112,  5  2.  261  Mass.  556. 

P.  S.  113,  §  2.  1906,  463,  III,  §5  3,  158. 

1  Section  4.     The  agreement  of  association  shall  state:  Agrcomentof 

2  (a)  That  the  subscribers  thereto  associate  themselves  with  the  in-  ileTioo"' 

„    ,     \ .  t  c  ■  ^        4.        ■}  IS"-*-  220,  §  21. 

3  tention  oi  torming  a  street  railway  company.  isji.ssi.  5  27. 

4  (h)  The  corporate  name  assumed,  which  shall  be  one  not  in  use  by  Ifa.'l,^ 

5  any  other  such  company  in  the  commonwealth,  or,  in  the  judgment  of  p**";/{'3^- 

6  the  department,  so  similar  thereto  as  to  be  likely  to  be  mistaken  for  l^f^\^[  jgg. 

7  it,  and  which  shall  contain  the  words,  "street  railway  company",  at  |^2/§|^3^,'4. 

8  the  end  thereof.  ni.  §§  4.'i58. 

«  ,    ,     rr.1       ,,  ■     •      e  ^l  -I  1923,491,  §  1. 

9  (c)   1  he  termini  01  the  railway.  26iMass.  sse. 

10  (d)  The  length  of  the  railway,  as  nearly  as  may  be. 

11  (f)  The  name  of  each  county,  city  and  town  where  the  railway  is  to 

12  be  located. 

13  (J)  The  gauge  of  the  railway,  which  shall  be  four  feet  eight  and  one 

14  half  inches. 

15  ig)  The  total  amount  of  the  capital  stock  of  the  company,  which 

16  shall  be  not  less  than  ten  thousand  dollars  for  each  mile,  unless  the 

17  railway  is  to  be  wholly  outside  of  a  city,  in  which  case  said  stock  shall 

18  be  not  less  than  five  thousand  dollars  for  each  mile. 

19  (h)  The  par  value  of  the  shares,  which  may  be  one  hundred  dollars, 

20  fifty  dollars  or  twenty-five  dollars  as  the  department  shall  authorize. 

21  (0  The  names  and  residences  of  at  least  five  persons,  who  shall  be 

22  subscribers  to  the  agreement  of  association,  to  act  as  directors  until 

23  others  are  qualified  in  their  stead. 

24  Each  associate  shall  subscribe  to  the  agreement  of  association  his 

25  name,  residence,  post  office  address,  and  the  number  of  shares  of  stock 
2G  which  he  agrees  to  take;  but  no  subscriber  shall  be  bound  to  pay  more 

27  than  ten  per  cent  of  the  amount  of  his  subscription  unless  a  company 

28  is  incorporated. 

1  Section  5.    The  du-ectors  shall  appoint  a  clerk  and  a  treasurer  who  cierkand 

2  shall  hold  their  respective  offices  until  a  clerk  and  a  treasurer  of  the  com-  vaS^ies. 

3  pany  are  qualified  in  their  stead.    The  directors  shall  fill  any  vacancy  in  Rs^.'fia.Vs. 

4  their  board,  or  in  the  office  of  clerk  or  treasurer,  before  the  organization  f^^  |^2,  §  5. 

5  of  the  companv. 

1906,463,  III,  55  5,  158. 

1  Section  6.    The  directors,  before  apph-ing  for  locations  for  a  railway.  Publication  of 

.  ,  „..  ,  UTUJ*  agreement  ol 

2  shall  cause  a  copy  of  the  agreement  or  association  to  be  publisnen  in  a  association, 

3  new,spaper,  if  any,  published  in  each  of  the  cities  and  towns  where  the  p.'s.'us,  §6. 

4  railway  is  to  be  located,  and,  if,  in  any  county,  a  newspaper  is  published  f^^-  ]g|;  ^  ^■ 

5  in  none  of  said  cities  and  towns  therein,  in  such  newspaper  published  in  "i-  85  6, 158. 

6  said  county  as  shall  be  designated  by  the  department,  at  least  once  in 

7  each  of  three  successive  weeks;    and  the  sworn  certificate  of  the  clerk 

8  shall  be  conclusive  evidence  of  such  publication. 

1  Section  7.    The  board  of  aldermen  of  a  city  or  the  selectmen  of  a  l?™*-™^ 

2  town,  upon  petition  executed  in  accordance  with  the  by-laws  or  a  vote  i87i!38i;  i  n'. 
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1874, 29.  §  6.     of  the  directors  of  a  company  organized  or  in  process  of  organization    3 

1898, 578.  §  13.  under  this  chapter,  or  organized  under  a  special  act,  for  an  original    4 

1902'  395',  396;  location  of  tracks  in  such  city  or  town,  shall  give  fourteen  days'  notice    5 

1906.463,         of  the  time  and  place  for  a  hearing  on  such  petition  by  publication    6 

i9o'9?4i7.'u     thereof  in  one  or  more  newspapers,  if  any,  published  in  said  city  or  town;    7 

i6i*M  "s'  416    otherwise,  in  such  newspapers  published  in  the  county  where  the  city    8 

178  M.as3.  .300.   or  towu  is  situated  as  shall  be  designated  by  the  board  of  aldermen  or    9 

181  Mass!  .583!   the  Selectmen  thereof.    They  shall  also  give  like  notice  in  writing  of  the  10 

184  Mass!  294!   time  and  place  of  such  hearing  to  all  members  of  the  general  court  11 

lis  Mass!  180!   representing  the  district  or  districts  in  which  such  city  or  town  lies,  12 

i92Mas9  106    ^^^  the  Validity  of  the  proceedings  shall  not  be  affected  by  failure  to  13 

Jno  ^J"""'  ??q'   give  notice  to  such  members.    If,  after  a  hearing,  they  deem  that  public  14 

209  Mass.  213.   ncccssity  and  convenience  so  require,  they  may  grant  said  location,  or  15 

245  u.'*!' 574.'   any  portion  thereof,  and  may  prescribe  how  the  tracks  shall  be  laid,  16 

and  the  kind  of  rails,  poles,  wires  and  other  appliances  which  shall  be  17 

used,  and,  in  addition  to  the  general  provisions  of  law  governing  such  18 

companies,  and  in  respect  of  matters  not  treated  of  in  such  provisions,  19 

impose  such  other  terms,  conditions  and  obligations,  incidental  to  and  20 

not  inconsistent  with  the  objects  of  a  street  railway  company,  as  they  21 

deem  the  public  interests  may  require;    but  no  such  location  shall  be  22 

valid,  until  the  department  after  public  notice  and  a  hearing  shall  certify  23 

that  such  location  is  consistent  with  the  public  interest.  24 

If  the  department  requires  an  alteration  in  such  location  before  certi-  25 

fying  that  the  same  is  consistent  with  the  public  interest,  it  shall  notify  26 

the  board  of  aldermen  or  selectmen  granting  such  location  of  such  altera-  27 

tion;    and  thereafter  said  board  of  aldermen  or  selectmen  may  amend  28 

such  location  accordingly;   provided,  that,  if  such  alteration  involves  a  29 

change  in  the  route  of  the  railway,  public  notice  and  a  hearing  shall  be  30 

given  as  provided  in  the  case  of  an  original  application  for  a  location;  31 

and  thereafter  the  department  may,  as  a  part  of  the  original  proceed-  32 

ings  before  it,  certify  that  such  location  so  amended  is  consistent  with  33 

the  public  interest.    A  location  so  certified  to  be  consistent  with  public  34 

interest,  shall  be  the  true  location,  if,  within  sixty  days  after  the  issue  35 

of  notice  of  said  certification  to  the  company,  it  shall  file  a  written  36 

acceptance  of  such  location,  executed  in  accordance  with  its  by-laws  37 

or  a  vote  of  its  directors,  with  the  board  of  aldermen  or  selectmen.    A  38 

location  granted  by  a  board  of  aldermen  or  selectmen,  but  refused  39 

certification  hereunder  by  the  department,  or  not  accepted  as  herein  40 

provided,  shall  be  void.    Such  location  shall  also  be  void,  if  the  certifi-  41 

cate  of  incorporation  of  the  street  railway  company  is  not  issued,  and  42 

its  organization  is  not  completed,  within  eighteen  months  after  the  issue  43 

of  notice  of  certification,  or  if  application  for  said  certification  is  not  44 

made  to  the  department  within  thirty  days  after  the  grant  of  said  45 

location  by  the  board  of  aldermen  or  selectmen.    If  in  anj-  city  or  town  46 

the  original  location  of  a  company  expires,  is  revoked,  or  otherwise  47 

becomes  void,  this  section  shall  apply  to  a  new  petition  for  an  original  48 

location  therein.  49 

Spra'eut'edt'o       Section  8.    When  the  amount  of  capital  stock  named  in  the  agree-  1 

i87r2'9''§*7      ment  of  association  has  been  subscribed  in  good  faith  by  responsible  per-  2 

p.  s.'  112.  §  43;  sons,  and  ten  per  cent  of  the  par  value  of  each  share  has  been  paid  in  3 

1898. 578,  §  27.  cash  to  the  treasurer,  the  directors,  clerk  and  treasurer  shall  annex  to  the  4 

112,  §  8.  ■     ^'  agreement  of  association  their  certificate  setting  forth  these  facts,  and  5 

iii*§§*|^'i5s.    that  it  is  intended  in  good  faith  to  locate,  construct,  maintain  and  operate  6 
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7  the  railway  as  described  in  said  agreement,  shall  annex  to  said  agree- 

8  meat  the  certificate  of  publication  specified  in  section  six  and  the  sc\eral 

9  certificates  of  location,  and  shall  present  the  same  for  inspection  to  the 
10  department. 

1  Section  9.    When  it  is  shown  to  the  satisfaction  of  the  department  Certificate  of 

,  .  i>i.i  !■•  1*  •         incorporation. 

2  that  the  requirements  oi  this  chapter  preliminary  to  the  incorporation  is74, 29,  §  8. 

3  of  a  company  have  been  complied  with,  and  that  locations  have  been  p.  s.' 112,' §  44; 

4  obtained  for  a  railway  between  the  termini  and  substantially  over  the  llgs.^oy's,  5  27. 

5  route  set  forth  in  the  agreement  of  association,  the  clerk  of  the  depart-  no^j"''  ^*^' 

6  ment,  upon  its  order,  shall  annex  to  the  agreement  of  association  a  {if^j^i^'isg, 

7  certificate  stating  such  fact.     The  directors  shall  thereupon  file  the 

8  agreement  of  association,  with  all  the  certificates  annexed  thereto,  in- 

9  eluding  the  plan,  if  any,  required  Ijy  the  department,  in  the  office  of  the 

10  state  secretary,  who,  upon  receipt  of  fifty  dollars,  shall  receive  and 

11  preserve  the  same  in  form  convenient  for  reference  and  open  to  public 

12  inspection;  and  shall  thereupon  issue  a  certificate  of  incorporation  sub- 

13  stantially  in  the  following  form: 

Commonwealth  of  Massachusetts. 

Be  it  known  that  whereas  (names  of  the  subscribers  to  the  agreement  of  as- 
sociation) have  associated  themselves  with  the  intention  of  forming  a  corijora- 
tion  under  the  name  of  the  (name  of  company),  for  the  purpose  of  locating, 
constructing,  maintaining  and  operating  a  street  raihvay  (description  of  the 
railway  as  in  the  agreement  of  association),  and  have  complied  with  the  statutes 
of  this  commonwealth  in  such  cases  made  and  provided:  Now,  therefore,  1, 
,  secretary  of  the  commonwealth  of  Massachusetts,  do  hereby 
certify  that  the  persons  aforesaid,  their  associates  and  successors,  are  legally 
estalilished  as  a  corporation  under  the  name  of  the  (name  of  the  company), 
with  all  the  powers  and  privileges,  and  subject  to  all  the  duties,  liabilities  and 
restrictions,  set  forth  in  all  general  laws  which  now  are  or  hereafter  may  be  in 
force  relating  to  street  railway  companies. 

In  witness  whereof,  I  have  hereunto  subscribed  my  official  signature,  and 
affixed  the  great  seal  of  said  commonwealth,  tliis  day  of  , 

in  the  year 

14  The  state  secretary  shall  sign  the  certificate  of  incorporation,  and 

15  cause  the  great  seal  of  the  commonwealth  to  be  thereto  affixed,  and 
Ifi  such  certificate  shall  have  the  force  and  effect  of  a  special  charter.     He 

17  shall  also  cause  a  record  of  the  certificate  of  in,corporation  to  be  made, 

18  and  such  certificate,  or  such  record,  or  a  certified  copy  thereof,  shall  be 

19  conclusive  evidence  of  the  existence  of  such  corporation. 

orgaxization. 

1  Section  10.     Upon  the  issue  of  such  certificate  of  incorporation,  the  First  meeting 

2  first  meeting  of  the  incorporators  shall  be  called  by  a  notice,  signed  by  a  rat'ors""^"" 

3  majority  of  the  directors,  stating  the  time,  place  and  purposes  of  the  Rs*;n2,^§^45; 

4  meeting.     A  copy  of  such  notice  shall,  seven  days  at  least  before  the  day  r\^*u,  5  48; 

5  appointed  for  the  meeting,  be  given  to  each  incorporator  or  left  at  his  [95g^4|3 

6  residence  or  usual  place  of  business,  or  deposited  in  the  post  office,  postage  m.  5§  10,  iss. 

7  prepaid,  and  addressed  to  him  at  his  residence  or  usual  place  of  business, 

8  and  another  copy  thereof,  and  an  affidavit  of  the  clerk  that  the  notice 

9  has  been  duly  served,  shall  be  recarded  with  the  records  of  the  company. 

10  If  all  the  incorporators  shall  in  writing  waive  such  notice  and  fLx  the  time 

11  and  place  of  the  meeting,  no  notice  shall  be  required. 
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?9oe."4U3,'™'  Section  11.  At  such  first  meeting,  or  at  any  adjournment  thereof, 
in,  §  11.'  the  incorporators  shall  organize  by  the  adoption  of  by-laws,  and  by  the 
election,  by  ballot,  of  not  less  than  five  directors.  The  clerk  appointed 
by  the  directors  under  section  five  shall  make  and  attest  a  record  of  the 
proceedings  until  the  clerk  of  the  company  has  been  chosen  and  sworn, 
including  a  record  of  such  choice  and  qualification. 


officers. 


Section  12.     The  business  of  every  company  shall  be  managed  and 


Officers. 

1864,  229,  §  2.  -11, 

^''s'ntis'    conducted  by  a  president,  a  board  of  not  less  than  five  directors,  a  clerk, 
R  L.  112,  §  13.  a  treasurer  and  such  other  officers  and  such  agents  as  the  company  by  its 

1906,  463,  III,     1        1  1      11  J.I        •  ^ 

§§  12, 158.        by-laws  shall  authorize. 


Election  of 
officers. 
1864,  229,  §  2. 
1871,381,  §  2. 
1874,  29,  §  4. 
P.  S.  113, 
§§  5,  9. 
R.  L.  112, 
55  5,  15. 

1905,  80. 

1906,  463,  III, 
H  13,  158. 
1909,  417,  §  5. 
1918,  257, 

5  367. 
1919,5. 
1920.  2. 
167  Mass.  161. 


Meetings  of 
Btoclcholders- 
1864,  229,  §  3. 
1871,381,  §  3. 
P.  S.  113,  5  10. 
R.  L.  112,  5  16. 
1906,  463,  III, 
§§  14,  158. 


Section  13.    The  directors  shall  be  elected  annually  by  the  stock-  1 

holders  by  ballot,  and  the  president  shall  be  elected  annually  by  and  from  2 

the  board  of  directors,  and  the  treasurer  and  the  clerk  annually  by  said  3 

board.     Every  director,  unless  the  by-laws  otherwise  provide,  shall  be  a  4 

stockholder.     The  treasurer  may  be  required  to  give  a  bond  for  the  faith-  5 

ful  performance  of  his  duty  in  such  sum  and  with  such  sureties  as  the  6 

by-laws  may  prescribe.     The  clerk,  who  shall  be  a  resident  of  the  com-  7 

monwealth,  shall  be  sworn,  and  shall  record  all  votes  of  the  company  in  8 

a  book  kept  therefor.     The  officers  of  a  company  shall  hold  office  for  one  9 

year  and  until  their  successors  are  qualified.     All  other  agents  and  officers  10 

shall  be  chosen  or  appointed,  and  all  vacancies  filled,  in  the  manner  pre-  11 

scribed  by  the  by-laws,  or,  in  default  of  such  by-law,  by  the  board  of  12 

directors.     Any  requirement  in  the  general  laws  of  action  to  be  taken  13 

or  instruments  to  be  signed  by  the  president,  directors,  or  a  majority  of  14 

the  directors,  of  a  company,  relative  to  grants,  extensions,  alterations,  15 

and  revocations  of  location,  abolition  of  grade  crossings  and  rights  in  16 

state  highways,  shall  be  sufficiently  and  legally  complied  with  if  such  17 

action  is  taken  by  a  vote,  or  if  such  instrument  is  executed  in  accordance  18 

with,  and  by  the  persons  designated  in,  a  vote  of  the  directors  of  such  19 

company,  at  a  meeting  duly  and  properly  held,  at  which  a  quorum  of  the  20 

board  is  present.  21 

meetings. 

Section  14.     There  shall  be  an  annual  meeting  of  the  stockholders,  and  1 

the  time  and  place  of  holding  it,  and  the  manner  of  conducting  it,  shall  2 

be  fixed  by  the  by-laws.     All  meetings  of  stockholders  shall  be  held  in  3 

the  commonwealth,  and  shall  be  called,  and  notice  thereof  given,  in  the  4 

manner  provided  in  the  by-laws  of  the  company;  or,  if  the  by-laws  make  5 

no  provision  therefor,  shall  be  called  by  the  president,  and  a  written  6 

notice,  stating  the  place,  day  and  hour  thereof,  shall  be  given  by  the  clerk,  7 

at  least  seven  days  before  such  meeting,  to  each  stockholder  by  leaving  8 

such  notice  with  him  or  at  his  residence  or  usual  place  of  business,  or  by  9 

mailing  it,  postage  prepaid,  and  addressed  to  each  stockholder  at  his  10 

address  as  it  appears  upon  the  books  of  the  company.     Unless  the  b\-laws  1 1 

otherwise  provide,  a  majority  in  interest  of  all  stock  issued  and  outstand-  12 

ing  and  entitled  to  vote  shall  constitute  a  quorum.     Notices  of  all  meet-  13 

ings  of  stockholders  shall  state  the  purposes  for  which  the  meetings  are  14 

called.     No  notice  of  the  time,  place  or  purpose  of  any  regular  or  special  15 

meeting  of  the  stockholders  shall  be  required  if  every  stockholder,  or  his  16 

attorney  thereunto  authorized,  by  a  writing  filed  with  the  records  of  the  17 

meeting,  waives  such  notice.  18 
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1  Section  15.    A  special  meeting  of  the  stockholders  shall  be  called,  ^p"',^'  ^ 

2  and  a  wTitten  notice  thereof,  stating  the  time,  place  and  purpose  of  the  },**7?-0'  ^ 

3  meeting,  given,  by  the  clerk  upon  written  application  of  tliree  or  more  isaV,  99 ' 

4  stockholders  entitled  to  vote,  holding  at  least  one  tenth  part  in  interest  of  vm6.  Ill',  iiif 

5  the  capital  stock.  '*  '«•  '^^ 

1  Section  16.     A  company  shall  not  directly  or  indirectly  vote  upon  Voting  righu 

2  any  share  of  its  own  stock.  SpSnTu^o'Jm 

1804,229.5  4.  PS.  113,  5  11-  1906.463,111,  »*<>«''■ 

1871.  381.  §  4.  R   L.  112.  §  17.  §5  17,  158. 

1  Section  17.     Stockholders  entitled  to  vote  shall  have  one  vote  for  votinR  rights  ot 

2  each  share  of  stock  owned  by  them.    Stockholders  may  vote  either  in  pro'Ses"''^'''^' 

3  person  or  by  proxy.     No  proxy  dated  more  than  six  months  before  the  §§'4.'|.^^' 

4  meeting  named  therein  shall  be  accepted,  and  no  such  proxy  shall  be  55^4 'l*^' 

5  valid  after  the  final  adjournment  of  such  meeting. 

p.  .S.  113,  §§  11,  12.  R.  L.  112,  §  17, 

1889.  210.  1906,  463,  III,  §§  18,  158. 

1  Section  IS.     Meetings  of  the  board  of  directors  may  be  held  within  Meetings  of 

2  or  without  the  commonwealth.     Any  meeting  of  the  board  of  directors  igoe.'wa,  in, 

3  shall  be  a  legal  meeting  without  notice,  if  each  director  who  is  absent,  ^  ^° 

4  by  a  ^\Titing  filed  with  the  records  of  the  meeting,  waives  such  notice. 

capital  stock  and  bonds. 

1  Section  19.     Each  stockholder  shall  be  entitled  to  a  certificate  which  stock 

2  shall  be  signed  by  the  president  and  by  the  treasurer  of  the  company,  or  igoe^MsTiii, 

3  by  such  other  officers  as  may  be  authorized  by  the  by-laws,  shall  be  ^  ^' 

4  sealed  with  its  seal,  and  shall  certify  the  number  of  shares  owned  by 

5  him  in  such  company. 

1  Section  20.     Certificates  of  stock  shall  not  be  issued  by  a  company  shares  to  be 

2  until  the  par  value  thereof  shall  have  been  paid  in  cash.  W64!'229rr6. 

1871,  381,  §  7.  R.  L.  109,  5  20:  141  Mass.  496. 

P.  S.  113,  §13.  112.5  18.  1  Op.  A.  G.  659. 

1894,350,  §  1.  1906,  463.  Ill,  §§26,  158. 

1  Section  20A.     Every  corporation  subject  to  this  chapter  may,  at  a  changes  of 

2  meeting  duly  called  for  the  purpose,  by  the  vote  of  a  majority  of  all  of  sharls'rTgu- 

3  its  stock  or,  if  two  or  more  classes  of  stock  have  been  issued,  of  a  ma-  ig'ls^gi.  §3. 

4  jority  of  each  class  outstanding  and  entitled  to  vote,  authorize  a  change  of 

5  tiie  par  value  of  the  shares  of  its  capital  stock  in  accordance  with  para- 

6  graph  (/;)  of  section  four  or  paragraph  (0  of  section  one  hundred  and 

7  thirty-six;  but  such  change  shall  not  be  eflfective  unless  the  department 

8  shall  approve  the  same  on  an  application  of  the  corporation  filed  within 

9  thirty  days  after  the  passage  of  such  vote.     The  aggregate  par  value  of 

10  the  outstanding  shares  shall  not  be  increased  by  a  change  in  the  par 

11  value  thereof. 

1  Section  21.     The  directors  mav  assess  upon  all  the  shares  subscribed,  Assessments 

r»L  *i-  '•  i»i-  I  upon  capital 

2  but  not  paid  in,  such  amounts,  not  in  excess  of  their  par  value,  as  they  f°!\''20Q 

3  tiiink  proper,  and  nuiv  direct  the  same  to  be  paid  to  the  treasurer,  who  §§8,9.'  ' 

1  S7 1     "^S 1     SO 

4  shall  give  written  notice  thereof  to  the  subscribers.    If  a  subscriber  fails  p.  s.'ii3,'§  17. 

5  to  pay  his  assessment  for  thirty  days  after  such  notice,  the  directors  may  {906.  Ill',  uif' 

6  transfer  the  rights  under  such  subscription  to  any  person  who  subscribes  *^  ^^'  '^' 

7  for  the  same  and  pays  the  assessments  due,  or  may  order  the  treasurer. 
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after  giving  notice  of  the  sale,  to  sell  such  shares  by  public  auction  to  the  8 
highest  bidder,  and,  upon  the  payment  by  him  to  the  company  of  the  9 
unpaid  assessments,  of  interest  to  the  date  of  sale  and  of  the  charges  of  10 
the  sale,  the  shares  shall  be  transferred  to  him.  If,  within  thirty  days  11 
after  the  sale,  the  purchaser  does  not  make  said  payment  to  the  company,  12 
the  sale  shall  be  cancelled,  and  the  subscriber  shall  be  liable  to  the  com-  13 
pany  for  the  unpaid  assessments,  the  interest  thereon,  and  the  charges  of  14 
sale.  If  the  amount  so  paid  by  the  purchaser  to  the  company  is  more  15 
than  the  amount  for  which  the  shares  were  sold,  the  subscriber  shall  16 
be  liable  to  the  purchaser  for  the  deficiency;  if  it  is  less,  the  purchaser  17 
shall  be  liable  to  the  subscriber  for  the  surplus.  18 


Collection  of 
assessments. 
1906,  463.  Ill, 

§  27. 


Section  22.     If  a  subscriber  fails  to  pay  his  assessment  for  thirty  1 

days,  as  provided  in  the  preceding  section,  the  directors  may  elect  to  pro-  2 

ceed  by  an  action  at  law  against  said  delinquent  subscriber  to  recover  all  3 

amounts  due  and  payable  by  him  with  interest.    If  a  judgment  rendered  4 

in  an  action  against  a  subscriber  remains  unsatisfied  for  thirty  days,  all  5 

amounts  previously  paid  by  him  shall  be  forfeited  to  the  company,  and  6 

the  directors  may  offer  such  shares  for  sale  as  above  provided.  7 


Subscriptions 
to  full  capital 
stock  anci  pay- 
ment of  fifty 
per  cent  before 
construction. 
1864,  229,  §  6. 
1871,381,  §  6. 
P.  S.  113,  §  19. 
R.  L.  112.  §  27. 
1906,  463,  III, 
§§  28,  158. 


Section  23.     A  company  shall  not  begin  to  build  its  railway  until  it  1 

shall  have  filed  in  the  office  of  the  state  secretary  a  certificate,  signed  2 

and  sworn  to  by  its  president,  treasurer,  clerk  and  a  majority  of  its  di-  3 

rectors,  stating  that  the  amount  of  its  capital  stock  has  been  uncondi-  4 

tionally  subscribed  for  by  responsible  parties,  and  that  fifty  per  cent  of  5 

the  par  value  of  each  share  thereof  has  been  paid  in  cash.  6 

141  Mass.  496. 


Liability  of 
directors 
before  stock 
paid  in. 
1864,  229,  §  6. 
1871,  381,  §  7. 
P.  S.  113,  §  14. 
R.  L.  112.  §  19. 
1906,  463,  III, 
§§  29,  158. 

194  Mass.  590. 

195  Mass.  571. 


Section  24.    The  directors  of  a  company  shall  be  jointly  and  severally  1 

liable,  to  the  extent  of  its  capital  stock,  for  all  its  debts  and  contracts,  2 

until  the  whole  amount  of  its  capital  stock  as  originally  fixed  by  its  3 

agreement  of  association,  or  if  a  chartered  company,  by  its  directors,  4 

and  authorized  by  the  department,  shall  ha\'e  been  paid  in,  and  until  5 

a  certificate  stating  the  amount  thereof  so  fixed  and  paid  in  shall  have  6 

been  signed  and  sworn  to  by  its  president,  treasurer,  clerk  and  a  majority  7 

of  its  directors,  and  filed  in  the  office  of  the  state  secretary.  8 


Increase  of 
capital  stock 
and  issue  of 
bonds  for  cer- 
tain purposes. 
1864,  229,  §  7. 
1871,  381,  §  8. 
1874,  29,  §  15. 
P.  S.  113,  §  5. 
1887,  366. 
1889,  316,  §§  1 


1892,  192. 

1895,  316,  §  3. 

1896,  409. 
1898.  578,  §  22. 
R.  L.  112, 

§§  20,  21,  23, 
76. 

1902,  370. 
1906.  463.  Ill, 
§§  103.  1.58. 
1910.  536. 
218  Ma.ss.  367. 
253  Mass.  304. 


Section  25.     A  company,  for  the  purpose  of  building  an  extension,  or  1 

acquiring  land  for  pleasure  resorts,  or  acquiring  or  building  power  houses  2 

or  car  houses  or  park  buildings,  or  acquiring  or  equipping  additional  roll-  3 

ing  stock,  or  changing  its  motive  power,  or  furnishing  electricity  to  a  town  4 

for  light,  or  abolishing  grade  crossings,  or  paying  betterment  assessments  5 

for  widening  or  otherwise  altering  streets,  or  complying  with  any  require-  6 

ments  lawfully  imposed,  or  making  permanent  investments  or  improve-  7 

ments,  or  acquiring  any  additional  real  or  personal  property  necessary  8 

or  convenient  for  its  corporate  objects,  or  refunding  its  funded  debt,  or  9 

paying  money  borrowed  or  indebtedness  incurred  for  any  of  the  foregoing  10 

purposes,  or  other  similarly  necessary  and  lawful  purposes,  may,  in  ac-  11 

cordance  with  sections  twenty-eight  and  twenty-nine  of  this  chapter,  12 

sections  fifty  to  fifty-two,  inclusi\e,  of  chapter  one  hundred  and  fifty-  13 

nine  and  sections  forty-seven  to  fifty-five,   inclusive,  of  chapter  one  14 

hundred  and  sixty,  increase  its  capital  stock  or  issue  bonds,  secured  15 

by  mortgage  or  otherwise,  to  such  an  amount,  beyond  the  amounts  fixed  16 
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17  and  limited  by  its  agreement  of  association  or  its  charter,  or  by  any 
IS  special  law,  as  the  department  shall  determine  will  realize  the  amonnt 

19  which  has  been  properly  expended  or  will  be  properly  required,  and  as 

20  the  department  shall  approve  for  such  of  the  purposes  aforesaid  as  are 

21  set  out  in  its  petition  to  the  department. 

22  The  department,  in  authorizing  the  issue  of  any  bonds  under  this 
2'-]  section,  may  prescribe  the  minimum  price  at  which  such  bonds  shall  be 

24  sold,  and  may  modify  such  price  from  time  to  time,  as  it  deems  proper. 

25  Wiienever  it  authorizes  or  has  approved  the  issue  or  sale  of  bonds  of  a  face 
2(1  value  in  excess  of  the  amount  determined  by  it  to  have  been  properly  ex- 
27  pended  or  to  be  properly  required,  it  may,  in  its  order  of  approval,  or  at 
2S  any  time  thereafter,  require  the  company  issuing  such  bonds  to  establish 
29  a  sinking  fund,  estimated  to  realize  at  the  maturity  of  said  bonds  a  sura 
.SO  equal  to  the  difference  between  the  amounts  for  which  such  bonds  were 

31  authorized  or  apjjroved,  and  the  face  value  of  the  bonds  so  authorized 

32  or  approved  therefor,  and  may  designate  a  domestic  trust  company  as 

33  trustee  and  custodian  of  such  fund,  and  may  from  time  to  time  change 

34  such  trustee.    Any  agreement  relative  to  said  sinking  fund,  made  between 

35  the  street  railway  company  and  the  trust  company  selected  as  such 

36  trustee,  shall  not  be  valid  until  approved  by  the  department. 

1  Section  2G.    In  addition  to  the  purposes  for  which  a  company  may  increase  of 

2  increase  its  capital  stock  or  issue  bonds,  as  provided  in  the  preceding  sec-  L°ue  of  bonds 

3  tion,  a  company  to  supply  itself  with  working  capital  may,  in  accordance  woKg  ^ 

4  with  sections  twenty-eight,  twenty-nine  and  thirty-one  of  this  chajiter  iJog^lgs. 

5  or  sections  fifty  to  fifty-two,  inclusive,  of  chapter  one  hundred  and 

6  fifty-nine,  in  the  case  of  companies  to  which  said  last  named  sections 

7  are  applicable,  and  of  sections  forty-seven  to  fifty-five,  inclusive,  of 
S  chapter  one  hundred  and  sLxty,  increase  its  cajiital  stock  to  an  amount 

9  not  exceeding  five  per  cent  of  the  par  value  thereof  then  outstanding,  or 

10  may  issue  bonds,  secured  by  mortgage  or  otherwise,  to  such  an  amount, 

1 1  beyond  the  amounts  fixed  and  limited  by  its  agreement  of  association, 

12  or  by  any  general  or  special  law,  and  not  more  than  the  department 

13  shall  determine  will  be  properly  required  therefor,  as  the  department 

14  shall  approve  as  being  consistent  with  the  interest  of  the  public  and  of 

15  the  stockholders  of  such  company  and  as  not  unreasonably  reducing  the 

16  security  of  any  bond  previously  issued. 

1  Section  27.    On  petition  of  a  company  for  authority  to  reduce  its  Reduction  of 

2  capital  stock,  presented  in  accordance  with  a  vote  of  the  stockholders  at  i|go,''326°'^ 

3  a  meeting  called  therefor,  the  department  may,  after  a  hearing  and  such  fgoo;  463!  iiif ' 

4  examination  of  the  financial  condition  of  the  company  as  it  considers  fgy'^kss^^e. 

5  necessary,  authorize  such  reduction,  if  it  appears  to  be  consistent  with 

6  the  public  interest  and  with  the  limitations  imposed  by  general  or  special 

7  laws.    A  certificate  of  the  amount  of  the  reduction  and  of  any  terms  and 

8  conditions  imposed  shall  be  forthwith  filed  by  the  department  in  the 

9  office  of  the  state  secretary.    When  such  reduction  is  made,  no  money  or 

10  other  pr<)])erty  shall  be  paid  or  transferred  to  the  stockholders  unless 

11  specially  authorized  by  the  department,  and  by  vote  of  the  directors 

12  of  the  company  taken  by  yeas  and  nays  at  a  meeting  called  therefor. 

13  The  directors  voting  therefor  shall  be  jointly  and  severally  liable  for 

14  the  debts  or  contracts  of  the  company  existing  when  the  capital  stock 

15  is  reduced,  to  the  extent  of  the  money  or  property  paid  or  transferred 

16  to  the  stockholders. 
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Issue  of  capital 
stock,  bonds, 
coupon  notes 
and  other 
evidences  of 
indebtedness. 
1894,  462,  §  1. 
1S97.  3.37,  §  1. 
R.  L.  109,  §  24. 
1906,  463,  III, 
§§  107,158. 
199  Mass.  352. 
214  Mass.  529. 
216  Mass.  432. 
Op.  A.  G. 
(1919)  54. 

[Penalty,  §31.] 


Section  28.    A  company  shall  issue  only  such  amounts  of  stock  and  1 

bonds,  coupon  notes  and  other  evidences  of  indebtedness  payable  at  2 

periods  of  more  than  one  year  after  the  date  thereof,  as  the  department  3 

may  from  time  to  time  determine  to  be  reasonably  necessary  for  the  4 

purpose  for  which  such  issue  of  stock  or  bonds  has  been  authorized.  5 

The  department  shall  render  a  written  decision  upon  an  application  for  6 

such  issue  within  thirty  days  after  the  final  hearing  thereon,  assigning  7 

the  reasons  therefor,  and  shall,  if  authorizing  such  issue,  specify  the  re-  8 

spective  amounts  of  stock,  bonds,  coupon  notes  or  other  evidences  of  9 

indebtedness  as  aforesaid,  which  are  authorized  to  be  issued  for  the  10 

respective  purposes  to  which  the  proceeds  thereof  are  to  be  applied,  and  11 

the  decision  shall,  within  seven  days  after  it  has  been  rendered,  be  filed  12 

in  the  office  of  the  department.    A  certificate  of  the  decision  shall,  within  1.3 

three  days  after  it  has  been  rendered  and  before  the  stock,  bonds,  coupon  14 

notes  or  other  evidences  of  indebtedness  as  aforesaid  are  issued,  be  15 

filed  in  the  office  of  the  state  secretary,  and  a  duplicate  thereof  delivered  16 

to  the  company.    Such  company  shall  not  apply  the  proceeds  of  such  17 

stock,  bonds,  coupon  notes  or  other  evidences  of  indebtedness  as  afore-  18 

said  to  any  purpose  not  specified  in  such  certificate.  19 


Limit  of  issue 
of  bonds, 
coupon  notes 
and  other 
evidences  of 
indebtedness. 
1889,316,  §  2. 
1897,  337, 
5§2,3. 

R.  L.  109,  §  25. 
1906,  463,  III, 
§§  108,  158. 
1914.  671. 
222  Mass.  35. 

[Penalty,  §31.1 


Section  29.  A  company,  unless  e.xpressly  authorized  by  its  charter  1 
or  by  special  law,  shall  not  issue  bonds,  coupon  notes  or  other  evidences  2 
of  indebtedness  payable  at  periods  of  more  than  one  year  after  their  3 
date  to  an  amount  which,  including  the  amount  of  all  such  securities  4 
previously  issued  and  outstanding,  computed  as  provided  in  section  5 
fifty-three  of  chapter  one  hundred  and  fifty-nine,  exceeds  in  the  whole  6 
the  amount  of  its  capital  stock  at  the  time  actually  paid  in;  but  this  7 
limitation  shall  not  apply  to  an  issue  of  bonds  for  the  purpose  of  paying  8 
and  refunding  at  maturity  bonds  lawfully  issued  prior  to  June  second,  9 
eighteen  hundred  and  ninety-seven;  nor  shall  it  apply  to  such  of  the  10 
bonds  issued  or  to  be  issued  under  a  mortgage  as  are  deposited  to  retire  11 
at  or  before  maturity  bonds  or  other  evidences  of  indebtedness  previ-  12 
ously  issued  and  outstanding  at  the  date  of  such  mortgage,  and  as  do  not  13 
exceed  the  par  value  of  the  funded  or  other  debt  so  to  be  retired;  nor  14 
shall  it  apply  to  bonds,  coupon  notes  or  other  evidences  of  indebtedness  15 
payable  at  periods  of  more  than  one  year  after  their  date,  in  addition  to,  16 
and  not  exceeding  twenty  per  cent  of,  the  amount  so  computed,  which  17 
shall  be  authorized  as  consistent  with  the  public  interest  by  the  depart-  18 
ment,  and  which  shall  be  subject  to  such  reqiairement  as  to  a  sinking  fund  19 
or  other  method  of  retiring  said  evidences  of  indebtedness  within  a  period  20 
not  exceeding  ten  years,  as  the  department  may  prescribe,  to  provide  21 
means  for,  or  to  fund,  the  actual  cost  of  replacement  or  reconstruction  22 
of  any  existing  property ;  and  such  company  shall  not  issue  the  securities  23 
specified  in  this  section  unless  authorized  by  a  vote  of  its  stockholders  24 
at  a  meeting  called  therefor.  25 


i894,T6T"'3.        Section  30.    The  supreme  judicial  or  superior  court  shall  have  juris- 

1906.'  463.'  iiP'  (hction  in  equity,  upon  the  application  of  the  department,  the  attorney 

§§  109, 158.       general,  any  stockholder,  or  any  interested  party,  to  enforce  the  two 

preceding  sections  and  all  lawful  orders  and  decisions,  conditions  or 

requirements  of  said  department  made  in  pursuance  thereof. 


Penalties. 
1894,  462,  5  2, 


1 

2 
3 
4 
5 


Section  31.    A  director,  treasurer  or  other  officer  or  agent  of  a  com-     1 
R.  L.  109,  §  28.  p^j,y  ^.j^Q  knowingly  votes  to  authorize  the  issue  of,  or  knowingly  signs,     2 
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3  certifies  or  issues,  stock  or  bonds  contrary  to  any  provision  of  section  •^jOf^g^^-'jg'"' 

4  twenty-eight  or  twent\-nine,  or  who  knowingly  votes  to  authorize  the 

5  appHcation,  or  knowingly  applies  the  proceeds,  of  such  stock  or  bonds 

6  contrary  to  any  jjrovision  of  said  sections,  or  who  knowingly  votes  to 

7  assume  or  incur,  or  knowingly  assumes  or  incurs  in  the  name  or  behalf  of 

8  such  company,  any  debt  or  liability  except  for  legitimate  purposes  of 

9  the  company-  sliall  be  punished  by  a  fine  of  not  more  than  one  thousand 
10  dollars  or  by  imprisonment  for  not  more  than  one  year,  or  both. 

1  Section  32.    A  company  organized  under  the  laws  of  the  common-  issue  of 

2  wealth  may,  by  vote  of  two  thirds  in  interest  of  its  common  stockholders  s^ock"^ 

3  at  a  meeting  duly  called  therefor,  with  the  approval  of  the  department,  m^^jH;  ^  '■ 

4  and  subject  to  section  twenty-eight  of  this  chapter  and  section  fifty- If/ ivf^^s.  424. 

5  two  of  chapter  one  hundred  and  fifty-nine,  issue,  and  from  time  to  time 

6  increase,  preferred  stock  of  one  or  more  classes,  for  any  lawful  purposes 

7  for  which  such  companies  may  issue  or  increase  their  capital  stock. 

8  Each  class  of  preferred  stock  shall  be  entitled  to  the  preferences  and 

9  rights  and  subject  to  the  restrictions  and  limitations  fixed  by  such  vote 
10  as  approved  by  the  department. 

1  Section  33.    Any  such  company  may,  upon  such  terms  and  in  such  Exch^nge^oj 

2  manner  as  shall  be  determined  by  vote  of  two  thirds  in  amount  of  its  p^^|^^.fgd-  ^  ^ 

3  outstanding  common  capital  stock  and  as  shall  be  approved  by  the 

4  department,  issue  in  lieu  of  outstanding  common  shares  preferred  shares 

5  to  such  number,  of  such  par  value  and  with  such  preferences,  rights, 

6  restrictions  and  limitations  and  entitled  to  such  rate  of  preferred  divi- 

7  dend  as  shall  so  be  determined  and  approved;   provided,  that  the  aggre- 

8  gate  par  value  of  such  preferred  stock  shall  not  exceed  the  aggregate 

9  par  value  of  the  common  stock  in  exchange  for  which  it  is  issued. 

1  Section  34.     Each   class  of  preferred   stock   issued   under  sections  Formofcer- 

rt  .,.  Ill    I  1*  J.11  tincates.  etc. 

2  thirty-two  to  thirty-five,  inclusive,  shall  be  designated  by  a  name  ap-  1902, 441, 5  2. 

3  proved  by  the  department  to  distinguish  it  from  all  other  classes  of  \fi;l^*- 

4  stock  of  the  company.     A  certified  copy  of  the  vote  creating,  and  of  the 

5  order  of  the  department  approving,  the  creation  of  any  class  of  preferred 

6  stock  shall  be  filed  in  the  office  of  the  department  and  in  the  office  of  the 

7  commissioner  of  corporations  and  taxation.     Every  certificate  of  stock 

8  issued  by  such  company  after  the  approval  by  the  department  of  the 

9  creation  by  it  of  preferred  stock  shall  contain  a  reference  to  all  votes 

10  creating  preferred  stock  and  a  brief  description  of  the  respective  pref- 

11  erences,  rights  and  restrictions  of  each  class  of  such  stock. 

1  Section  35.     Preferred   stock   issued   under   sections  thirty-two  to  Preferred 

1      1,    1  1  ,•  J.1-  stock;  voting 

2  thirty-five,  inclusive,  shall  have  the  same  voting  power  as  the  common  powers,  issue. 

3  stock,  except  that,  in  any  case,  there  may  be  such  limitations  of  the  voting  ^902. 441, 5 1. 

4  power  of  said  preferred  "stock  as  the  department  approves  and  finds  con-  \fls?*' 

5  sistent  with  public  interest.     The  aggregate  amount  at  par  of  preferred 

6  stock  of  all  classes  issued  by  a  company  shall  at  no  time  exceed  twice  the 

7  amount  at  par  value  of  its  outstanding  common  stock,  and  no  class  of 

8  preferred  stock  shall  be  created  which  is  not,  in  a  manner  approved  by  the 

9  department,  made  subordinate  in  respect  to  dividends  or  to  participa- 

10  tion  in  the  proceeds  of  liquidation  to  the  preferences  of  every  previously 

11  created  class  of  preferred  stock.     Upon  any  issue  of  preferred  stock  the 

12  new  shares  shall,  unless  the  common  stockholders  with  the  approval  of 
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the  department  otherwise  provide,  first  be  offered  to  the  common  stock-  1.3 

holders  in  the  manner  prescribed  in  sections  fifty  to  fifty-two,  inclusive,  14 

of  chapter  one  himdred  and  fifty-nine,  and  any  shares  of  the  preferred  15 

stock  not  duly  subscribed  and  paid  for  by  the  common  stockholders  or  16 

their  assigns  shall  be  ofi'ered  in  the  same  manner  to  the  holders  of  pre-  17 

ferred  stock  of  the  same  class;    and  any  of  such  preferred  shares  then  18 

remaining  untaken,  and  all  of  the  preferred  shares  if  the  common  stock-  19 

holders  so  determine  and  the  department  approves,  may  be  sold  in  the  20 

manner  provided  by  and  subject  to  section  fifty-one  of  chapter  one  hun-  21 

dred  and  fifty-nine.     In  case  of  any  increase  in  the  common  stock  of  the  22 

company,  holders  of  preferred  stock  shall  be  entitled  to  have  offered  to  23 

them  shares  of  the  new  stock  in  the  manner  pro\ided  in  sections  fifty  to  24 

fifty-two,  inclusive,  of  chapter  one  hundred  and  fifty-nine,  whene\'er  the  2.5 

vote  creating  such  preferred  stock  as  appro\ed  by  the  department  shall  26 

so  provide.  27 


Stock  and 
scrip  divi- 
dends for- 
bidden. 
1894,  350,  §  1. 


STOCK   AND   SCRIP   DIVIDENDS. 


Section  36.  A  company  shall  not  declare  any  stock  or  scrip  divi-  1 
dend  or  divide  the  proceeds  of  the  sale  of  stock  or  scrip  among  its  2 
stockholders.  3 


R.  L.  109.  §  20. 


1906,  463,  III,  §§  105,  158. 


214  Mass.  529. 


Liability  of 
directors. 
1894,  350,  §  2 
R.  L.  109.  §  2 
1906,  463,  III 
§§  106.  158. 

1918,  257, 
§  368. 

1919,  5. 

1920,  2. 


Section  37.  A  certificate  of  stock  or  scrip  issued  in  violation  of  the 
preceding  section  shall  be  void ;  and  each  director  of  the  company  issuing 
it  shall  be  liable  to  a  penalty  of  one  thousand  dollars,  to  be  recovered  by 
indictment  in  the  county  where  he  resides,  or,  if  he  resides  in  no  county 
in  the  commonwealth,  in  the  coimty  where  he  is  coinmorant,  or  the  offence 
was  committed;  but  if  any  such  director  proves  that,  before  such  issue,  he 
filed  his  wTitten  dissent  thereto  with  the  clerk,  and  at  no  time  voted 
therefor,  he  shall  not  be  so  liable. 


Powers  to 
cease  if  rail- 
way is  not 
built  within 
eighteen 
months  after 
date  of  incor- 
poration, 
unless,  etc. 
1857,  198. 
G.  S.  63,  §  140. 
1864,  229,  §  12. 
1871,  381,  §  12. 
P.  S.  113,  §  20. 
R.  L.  112,  §  28. 
1906,  463.  Ill, 
§§  30,  158. 


CORPORATE   POWERS. 

Section  38.     A  company,  incorporated  under  the  laws  of  the  com-  1 

monwealth,  may,  subject  to  this  chapter  and  chapter  one  hundred  and  2 

fifty-nine,  construct,  maintain  and  operate  a  street  railway,  but,  if  such  3 

company  does  not  build  and  put  in  operation  its  railway  within  eighteen  4 

months  after  the  date  of  its  certificate  of  incorporation,  its  corporate  5 

powers  shall  cease,  unless  the  department,  after  public  notice  and  a  hear-  6 

ing,  shall  extend  said  time  by  a  certificate,  stating  that  in  its  judgment  7 

due  diligence  has  been  exercised  by  the  company,  and  that  public  necessity  8 

and  convenience  require  such  extension.  9 


foTporlte°^         Section  39.     A  company,  which,  by  its  charter  or  certificate  of  in-  1 

authority  to      corporation,  or  bv  special  act,  is  authorized  to  construct,  maintain  and  2 

operate  *  *    . ,  .  .  .         , 

railway.            operate  a  street  railway  in  any  city  or  town  in  the  commonwealth,  and  3 

R.  l'.  112^  §  92.  which  has  constructed  its  railway  therein,  may,  subject  to  the  provisions  4 

§§°3i,*f58.   ^'    of  the  general  laws  relative  to  the  location,  construction  and  operation  5 

of  street  railways,  extend  its  railway  into  such  other  cities  and  towns  6 

in  the  commonwealth  as  the  department  shall,  on  application  of  such  7 

company,  and  after  public  notice  and  a  hearing,  certify  that  the  public  8 

necessity  and  convenience  require.     An  attested  copy  of  such  certificate  9 
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10  sliall,  within  three  days  after  it  is  granted,  be  filed  by  the  department  in 

11  the  office  of  the  state  secretary. 

1  Section'  40.     A  company  whose  petition  for  a  location,  necessary,  in  Connecting 

2  the  judgment  of  the  department,  to  furnish  proper  transportation  faciH-  isus.'Tts,  5  ii. 

3  ties  between  two  cities,  or  two  towns,  or  a  city  and  to\\ii,  has  in  whole  or  f^J^;  l^.,;  fj}' 

4  in  part  been  granted  or  refused,  or  has  been  neither  granted  nor  refused  ^^-^'^^  '^^ 

5  within  three  months  after  the  filing  thereof,  may.  within  thirty  days  of 

6  such  grant  or  refusal  of  a  location,  or  the  expiration  of  said  three  months, 

7  apply  to  the  department  for  such  location.     If  it  shall  appear  at  a  hearing 

8  on  said  application,  after  such  notice  to  the  board  of  aldermen  or  the 

9  selectmen,  and  to  all  persons  who  own  real  estate  abutting  upon  any  way 

10  in  which  such  location  was  asked  for,  by  publication  or  otherwise,  as  the 

11  department  orders,  that  the  company  has  already  been  granted  and  has 

12  accepted  locations  for  a  street  railway  in  two  cities,  or  two  towns,  or  a 

13  city  and  town,  adjoining  the  city  or  to'mi  where  such  location  has  been 

14  asked  for,  or  has  already  been  granted  and  has  accepted  locations  for  a 
1.5  street  railway  in  two  adjoining  cities,  or  two  adjoining  towns,  or  an  ad- 

16  joining  city  and  town,  and  that  a  location  is  necessary  to  connect  such 

17  existing  locations,  the  department  may,  if  it  finds  that  public  necessity 

15  and  convenience  so  require,  enter  a  decree  granting  a  connecting  location. 

19  In  granting  the  location  the  department  may  prescribe  the  appliances 

20  and  impose  the  conditions  and  obligations  which  are  specified  or  referred 

21  to  in  section  seven  relative  to  the  granting  of  original  locations.     Such 

22  location  shall  be  the  true  location,  if,  within  thirty  days  after  the  issue  of 

23  notice  to  the  company  of  the  entry  of  said  decree,  the  directors  shall  file 

24  a  written  acceptance  of  such  location  with  the  department;  otherwise, 

25  said  location  shall  be  void. 

1  Section  41.     A  company  may  purchase  and  hold  real  and  personal  ^„a\^psfaf"' 

2  estate  necessary  or  convenient  for  the  operation  of  its  railway;   but  it  stock  and   ' 

rt      I      11  •  1      1    •  •  *    i       p  1*         ^T  •      !•         ji        bonds  of  Other 

3  shall  not,  except  as  provided  m  section  sixty-tour,  directly  or  mdirectly,  street  railway 

4  subscribe  for,  take  or  hold  stock  or  bonds  of  any  such  company  organized  is64!'229!§  13. 

5  under  general  laws  unless  specially  so  authorized  by  the  general  court.      \lll[  ll]\\o^' 

p.  S.  H3,  §  IS.  1906,  463.  Ill,  §§  33,  158. 

R.  L.  112,  §  26.  187  Mass.  536. 

1  Section  42.     A  company  may,  except  in  Boston,  acquire,  hold,  main-  Pleasure 

2  tain  and  ec(uip  land  for  purposes  of  recreation  and  for  pleasure  resorts,  isos.'sie, 

3  provided  that  the  department  shall  find  that  the  acquisition,  equipment  r.  l.  ns.  5  76. 

4  and  maintenance  of  such  land  for  such  purposes  and  the  cost  thereof  and  \f^^  '^'^'^^  "'■ 

5  other  circumstances  relating  thereto  are  consistent  with  the  public  inter-  i?pj  i33. 

(~.       1  •  11  1      11    1  1   ••         1  212  Mass.  583. 

6  est.    Such  recreation  and  pleasure  resorts  shall  be  subject  in  the  same 

7  manner  as  other  places  of  amusement  to  the  supervision  and  regulation  of 

8  the  local  authorities  of  the  cities  or  towns  where  situated,  and  shall  be 

9  subject  to  such  further  restrictions  as  the  department  may  from  time  to 

10  time  impose.    No  company  shall  sell  intoxicating  liquors  or  allow  them  to 

1 1  be  sold  within  the  limits  of  any  resort  held  or  maintained  by  it ;  nor  shall  it 

12  sell  without  the  approval  of  the  department  any  land  so  acquired.    No 

13  company  shall  contribute,  directly  or  indirectly,  by  payment  of  money 

14  or  otherwise,  except  in  such  cases  and  to  such  extent  as  the  department 
1.5  shall  first  approve,  to  the  establishment,  equipment  or  maintenance  of 

16  any  recreation  park  or  pleasure  resort  not  owned  by  such  company. 
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Motive  Section  43.    A  company  may  use  electricity,  or  such  other  motive    1 

1864,  229.  §  34.  powcF,  othcF  than  steam,  as  the  department  may  permit.  2 

1871,  381,  §  44.  R.  L.  112,  5  51.  188  Mass.  250. 

P.  S.  113,  §  39.  1906,  463,  III,  §§  35,  158.  196  .Mass.  329. 


May  acquire 
and  use 
motor  cars. 

1918.  220.  §  1. 

1919,  371, 
§§4,7. 

1931.  408,  §4. 
254  Mass.  28. 


Section  44.  Any  company,  with  the  approval  of  the  department, 
may  acquire,  own  and  operate,  for  the  transportation  of  passengers  or 
freight,  motor  vehicles  not  running  upon  rails  or  tracks,  but  in  such 
operation  shall  be  subject  to  chapter  one  hundred  and  fifty-nine  A, 
so  far  as  applicable. 


Power  to 
manufacture 
and  transmit 
electricity. 
1911,  442. 


Section  45.  A  company  may,  for  all  purposes  necessary  or  reasonably 
incident  to  the  construction,  maintenance  or  operation  of  its  railway, 
generate,  manufacture,  use  and  transmit  electricity  in  any  city  or  town 
where  authorized  to  operate  its  railway,  and  may  erect  and  maintain 
therefor,  as  a  part  of  its  railway,  and  subject  to  sections  seven,  seventy, 
seventy-one  and  seventy-seven,  relative  to  the  grant  and  revocation 
of  authority  therefor,  poles  and  trolley,  feed  and  stay  wires,  and  other 
proper  devices  for,  or  used  in  connection  with,  the  transmission  of  elec-  8 
tricity,  of  materials  and  workmanship  prescribed  in  the  grant  of  au-  9 
thority  therefor,  in,  over  and  under  any  ways  and  bridges  in  any  such  10 
city  or  town;  provided,  that  authority  to  erect  and  maintain  the  same  11 
is  granted  by  the  board  of  aldermen  of  the  city  or  selectmen  of  the  12 
town,  respectively;  and  may  also  erect  and  maintain  such  poles,  wires  13 
and  other  devices  upon  and  over  any  private  land,  with  the  consent  of  14 
the  owners  thereof.  15 


TOmpanfe"^  SECTION  46.     A  Company  may  permit  another  street  railway  company  1 

jrf'tracks  *°  opcratc  cars  over  its  tracks  to  such  extent  and  under  such  rules  and  2 

1888, 278.  §  1.    regulations  as  the  department  deems  consistent  with  the  public  safety.  3 

R.  L.  112,  178.  1906,  463,  III,  §§  36,  158. 


Regulation 
of  interchange 
of  traffic 
and  cars. 

1863,  223, 
§§  1-5. 

1864.  229, 
§§  29-31. 
1871.  381, 
§§  38-41. 
1874,  29, 
§§  12-14. 
P.  S.  113, 
§§48-52.  55. 
1888,  278,  §  1. 
R.  L.  112, 
§§77-81,84. 
1911.  487. 


Section  47.  The  department  may,  on  petition  of  a  company  or  of  1 
any  interested  party,  after  notice  and  a  public  hearing,  determine  the  2 
reasonable  conditions  which  shall  govern  the  interchange  of  traffic  and  3 
cars  between  companies,  and  may,  wherever  it  is  reasonable  and  con-  4 
sistent  with  the  public  interest,  order  such  company  to  receive  and  con-  5 
vey  over  its  tracks  the  cars  of  another  such  company  at  such  times  and  6 
over  such  routes  and  upon  such  terms,  including  reasonable  compensa-  7 
tion,  as  the  department  may  prescribe;  provided,  that  a  company  shall  8 
have  control  of  and  responsibility  for  the  management  and  operation  of  9 
all  cars  while  upon  its  railway  as  fully  as  if  it  owaied  them.  The  depart-  10 
ment  may  also  recommend  such  joint  rates,  fares  and  charges  as  are  con-  1 1 
sistent  with  the  provisions  of  any  special  charter  of  any  company,  speci-  12 
fying  at  the  same  time  and  in  every  instance  the  part  of  the  joint  rate,  13 
fare  or  charge  to  which  each  company  affected  thereby  shall  be  entitled,  14 
and  may  make  such  other  recommendations  as  seem  appropriate  to  the  15 
circumstances  of  each  particular  case.  16 


road°tmcks  Section  48.     A  compauy,  with  the  consent  of  a  railroad  corporation  1 

1910, 596.         owning  tracks,  may,  to  such  extent  and  subject  to  such  terms  and  regula-  2 

tions  as  the  department  may  approve  or  prescribe,  operate  cars  upon  and  3 

over  such  tracks  of  said  railroad  corporation  as  are  equipped  for  opera-  4 
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5  tion  by  the  electric  system  of  motixe  power,  and  may  connect  its  own 
G  tracks  with  the  tracks  of  such  railroad  in  such  manner  as  may  be  agreed 
7  upon  by  the  two  companies  and  approved  by  the  department. 

1  Section  49.     A  company  may  allow  street  sprinkling  cars  or  similar  street 

2  apparatus  to  be  used  upon  its  tracks,  may  furnish  the  inoti\'e  power  and  IZ'" 

3  use  of  tracks  or  other  facilities,  and  may  make  contracts  therefor;   but  itV.  112.  sm. 

4  this  section  shall  be  operative  only  to  such  extent  and  subject  to  such  §§°a7,^fl8.'"' 

5  regulations  and  restrictions  as  the  department,  having  regard  to  the 

6  necessities  of  public  travel,  may  approve. 

1  Section  50.     A  company  may,  with  the  consent  of  the  board  of  f^''^^^''^'' <^'<'- 

2  aldermen  or  the  selectmen,  convey  in  cars  over  its  tracks  snow,  ice,  stones,  jS"S-  -^^s.  ^  ^^ 

3  gravel,  dirt,  or  street  sweepings,  taken  from  any  street  or  way  over  or  1902. 288.' Ti. ' 

4  through  which  its  tracks  are  located,  in  order  to  keep  said  street  or  way  §§  38.  iss. 

5  in  proper  condition  for  travel,  or  may  convey  to  any  point  on  its  line,  §  103. ' 

6  or  deliver  to  any  connecting  line  or  any  other  such  company,  necessary  '^^  •^^''^^'  ^^^' 

7  material  for  use  in  constructing,  grading,  repairing  or  improving  any 
S  street  or  way  in  any  city  or  towii,  or  any  state  highway,  whether  on  the 

9  line  of  any  such  company  or  not,  and  may  make  contracts  with  cities, 
ID  towns,  the  department  of  public  works,  and  with  other  such  companies' 
11  for  the  transportation  of  such  material. 

1  Section  51.     A  company  may  convey  in  cars  over  its  tracks  coal  and  oth^^sutpUes. 

2  other  supplies  for  its  own  use. 

19U6,  463.  Ill,  5  39.  190  Mass.  527. 

1      Section  52.    A  company  may  carry  the  United  States  mail.  ofmaiif 

1901,254.  R.  L.  112,  §75.  1906,  463,  III,  §§  40,  158. 

1  Section  53.     A  company,  on  petition  of  any  interested  party,  may  Companies 

2  become  a  common  carrier  of  newspapers,  baggage,  express  matter  and  common 

3  freight,  upon  such  parts  of  its  railway  and  subject  to  such  orders,  rules  fr'^Kht!  etc. 

4  or  regulations  as  may  from  time  to  time  be  made,  established  or  pre-  ^^°l[  'jii  §  75. 

5  scribed  by  the  board  of  aldermen  or  the  selectmen,  in  this  section  called  \l°f  f^f 

6  the  licensing  authorities.    Any  such  petitioner  or  any  company,  aggrieved  Is'fi ''fls  "^' 

7  bv  such  orders,  rules  or  regulations,  or  in  case  of  failure  of  the  licensing  1907, '402. 

f,       '     1        •    .  e  ■  ,  L  ^•^-  -xU-       J.I.-   J.       1918,238. 

8  authorities  of  any  city  or  town  to  act  upon  such  petition  within  thirty 

9  days  of  its  presentation,  may  appeal  to  the  department,  whose  decision, 

10  after  public  notice  and  bearing,  shall  be  made  within  thirty  days  of  the 

11  said  appeal  and  shall  be  final.     All  orders,  rules  or  regulations  made, 

12  established  or  prescribed  as  aforesaid  shall  be  enforced  in  the  manner 
]'■)  provided  in  section  forty  of  chapter  one  hundred  and  fifty-nine.     Any 

14  company  acting  under  the  authority  herein  granted  shall  be  subject  to 

15  all  laws  relating  to  common  carriers  in  so  far  as  consistent  herewith.  The 
HI  authority  conferred  upon  any  company  by  said  licensing  authorities  by 
17  virtue  of  this  .section  may  be  revoked  at  any  time  by  said  licensing  au- 
IS  tiiorities  if,  after  public  notice  and  hearing,  they  determine  that  the 

19  public  interest  so  requires;    provided,  that  any  company  or  interested 

20  party,  aggrieved  at  such  revocation,  may  appeal  to  the  department, 

21  whose  decision,  after  public  notice  and  hearing,  shall  be  made  within 

22  thirty  days  of  the  said  appeal  and  shall  be  final  and  shall  be  enforceable 

23  as  provided  in  section  forty  of  chapter  one  hundred  and  fifty-nine. 
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Private  land. 

1901.  503, 

§§3,4. 

R.  L.  112,  §  29. 

1906,  463,  III, 

§§  42,  15S. 

1910,  551. 


LAND. 

Section  54.  Except  as  provided  in  this  chapter  or  chapter  one  hun-  1 
dred  and  fifty-nine  or  one  hundred  and  sixty,  and  except  for  the  pur])ose  2 
of  reaching  its  car  barns  or  repair  shops,  and  of  reaching  and  providing  3 
convenient  terminals  in  parks  and  pleasure  resorts  situated  upon  the  line  4 
of  its  railway,  and  of  reaching  its  freight  yards  and  terminals,  and  of  5 
maintaining  spurs  and  sidings,  and  for  other  purposes  incident  to  per-  6 
forming  the  business  authorized  by  the  preceding  section,  a  company  shall  7 
not,  unless  authorized  by  special  act  of  the  general  court,  construct  or  8 
operate  any  part  of  its  railway  outside  the  limits  of  a  public  way  or  bridge ;  9 
but  such  a  company  which,  prior  to  June  fourteenth,  nineteen  hundred  and  10 
one,  without  special  legislative  authority  therefor  constructed  any  part  11 
of  its  railway  upon  private  land,  with  the  consent  of  the  owners  thereof,  12 
or  upon  land  leased  or  purchased  by  such  company,  or  which  ])rior  to  13 
said  date  purchased  or  leased  land  for  the  purpose  of  constructing  its  rail-  14 
way  thereon,  or  which  prior  to  said  date  after  public  notice  and  a  hearing  15 
obtained  the  approval  of  the  board  of  aldermen  of  a  city  or  of  the  select-  16 
men  of  a  town  to  the  construction  of  a  part  of  its  railway  upon  private  17 
land  within  such  city  or  town,  and  prior  to  said  date  actually  with  the  18 
consent  of  the  owners  of  the  land  began,  or  obtained  their  consent  to  19 
begin,  such  construction,  may  construct,  maintain  and  operate  its  railway  20 
upon  such  private  land,  subject  to  the  pro\-isions  of  this  chapter  conferring  21 
upon  the  department  control  over  street  railways  constructed  upon  pri\'ate  22 
land.  23 


Location  by 
purchase  or 
lease  on 
private  land. 
1901,  503.  §  1. 
R.  L.  112,  §  9. 
1906,  463,  III, 
§§43,  158. 


Section  55.  A  company,  organized,  or  in  process  of  organization,  1 
under  the  laws  of  the  commonwealth,  having  first  obtained  the  approval  2 
of  the  board  of  aldermen  of  the  city  or  of  the  selectmen  of  the  town  where  3 
private  land  is  situated  to  the  construction  of  its  railway  thereon,  may,  4 
for  the  purpose  of  avoiding  grades  and  curves  in  public  ways,  and  for  5 
such  other  purposes  incidental  to  the  use  of  such  ways,  as  the  depart-  6 
ment  may  in  the  manner  hereinafter  provided  approve,  petition  the  de-  7 
partment  for  authority  to  construct  and  maintain  parts  of  its  railway  or  8 
extension  thereof  upon  such  pri\'ate  land  outside  the  limits  of  such  ways.  9 
The  company  in  such  petition  shall  set  forth  the  purpose  for  which  such  10 
authority  is  desired  in  each  case,  and  shall  file  with  the  petition  a  plan,  in  11 
such  form  and  upon  such  scale  as  the  department  prescribes,  of  the  rail-  12 
way  or  extension,  and  of  the  localities  where  it  is  desired  to  construct  the  13 
same  upon  private  land,  and  the  department,  after  public  notice  and  a  14 
hearing,  if  satisfied  that  public  necessity  and  convenience  demand  that  15 
parts  of  the  railway  or  extension  should  be  built  outside  the  limits  of  such  16 
w-ays,  substantially  on  the  private  land  selected,  and  that  the  approval  of  17 
the  board  of  aldermen  or  the  selectmen  of  the  city  or  town  where  the  18 
land  is  situated  has  been  obtained  as  aforesaid,  may  authorize  the  peti-  19 
tioner  to  construct  and  operate  its  railway  or  extension  upon  and  over  20 
private  land,  and  for  that  purpose  to  purchase  or  lease  private  land  or  21 
rights  therein  and  thereover,  in  such  cases  and  to  such  extent  as  the  22 
department  deems  public  necessity  and  convenience  in  the  construction  23 
and  operation  of  the  railway  or  extension  require.  The  department  in  24 
granting  such  authority  may  determine  the  kind  of  construction  to  be  25 
used,  the  grade  and  alignment  of  the  tracks,  and  may  order  such  special  26 
appliances  to  be  furnished  and  such  safeguards  to  be  adopted  in  the  con-  27 
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2S  struction  and  operation  of  the  railway  or  extension  upon  private  land  as 
29  it  deems  public  necessity,  convenience  and  safety  demand. 

1  Section  5G.     A  street  raihvav  constructed  upon  private  land  shall  not  .;;amc subject. 

«  11-  -11^1  c  "i*  i"£?        Uf'gulation. 

2  be  opened  for  i)ublic  use  until  the  department,  after  e.xammation,  certifies  iwi.  .503.  §  2. 

3  that  all  laws  relative  to  its  construction  and  all  requirements  of  the  de-  urn.  lla.  111°' 

4  partment  have  been  complied  with,  and  that  it  appears  to  be  in  a  safe  ^*"'  '^*- 

5  condition  for  operation.     The  department  may,  at  any  time  after  the 

6  opening  of  a  street  railway  for  pui)lic  use,  order  such  changes  and  im- 

7  provements   to   be    made    in    the   construction   and    operation   of   any 

8  part  thereof  upon  private  land  as  it  deems  necessary  for  public  safety 

9  in  the  use  thereof;  and  such  order  shall  be  complied  with  by  such 
10  company. 

1  Section  57.     A  companv,  whose  railwav  is  constructed  in  part  outside  Law  applicable 

n  ,  ,.  I      ,,      •  '  i.      I  •  i  ]   to  locations  on 

2  the  limits  of  public  ways,  shall,  in  respect  ot  the  equipment,  use  and  private  land.^ 

3  operation  of  its  railway  and  transportation  thereon,  be  subject  to  the  laws  K;  112,  §  60. 

4  relative  to  street  railway  companies,  as  fully  as  if  its  railway  were  located  If^j.^fj/"; 

5  wholly  within  the  limits  of  public  ways. 

1  Section  58.    A  domestic  company  may  apply  to  the  board  of  aldermen  Locatimjjy 

2  of  a  city  or  to  the  selectmen  of  a  town  where  it  desires  to  take  land,  for  m^moa  °" 

3  an  adjudication  that  public  necessity  and  convenience  require  that  cer-  i9or476.°§i. 

4  tain  land,  or  interests  in  land,  as  described  in  its  petition,  and  for  the  jffe.tis/"' 

5  specific  purpose  therein  stated,  be  taken  by  such  company,  to  enable  it,  213  Mass.  54. 

6  in  constructing  its  street  railway,  or  extension  thereof,  to  avoid  dangerous 

7  curves  or  grades  existing  in  the  highways,  or  for  other  similar  purposes 

8  incident  to  and  not  inconsistent  with  its  corporate  franchise  of  operating 

9  a  railway  to  accommodate  public  travel  in  public  ways.     If  the  board  to 

10  which  such  application  is  made  finds  in  favor  of  the  petitioner,  after  the 

11  notice  and  hearing  required  by  law  in  the  case  of  the  grant  of  locations  for 

12  street  railways  in  public  ways,  the  company  may,  upon  complying  with 

13  the  provisions  prescribed  for  railroad  corporations  by  section  eighteen 

14  of  chapter  one  hundred  and  sLxty,  apply  to  the  department  for  a  certificate 

15  that  public  necessity  and  convenience  require  the  construction  of  the 
1()  railway  between  the  termini  and  substantially  upon  the  route  fixed  by 

17  the  agreement  of  association  in  case  of  a  company  organized  under  the 

18  general  laws  and  by  the  charter  of  a  company  created  by  special  statute, 

19  or  of  the  extension  "substantially  on  the  locations  already  granted  therefor, 

20  and  for  approval  of  the  adjudication  of  the  board  of  aldermen  or  of  the 

21  selectmen  as  to  the  necessity  and  reasons  for  taking  land  or  rights  in  land 

22  in  every  city  or  town  where  such  adjudication  has  been  made.     If  the 

23  department,'  after  public  notice  and  a  hearing,  at  which  all  persons  or 

24  corporations  alleging  that  they  would  be  injured  by  the  construction  of 

25  the  railway  shall  be  deemed  to  be  interested  parties  and  entitled  to  be 

26  heard,  grants  the  certificate  as  prayed  for,  the  petitioner  may  take  by 

27  eminent  domain  under  chapter  seventy-nine  any  land  or  rights  in  land 

28  the  taking  of  which  has  so  been  approved  by  the  department. 

1  Section  59.     A  company  acting  under  authority  of  the  preceding  Same  subject. 

2  section  shall  be  subject  to  sections  seventy-five,  seventy-six,  eighty,  igoe!  463'.  iit 

3  eighty-one,  eighty-six,  ninety  to  ninety-three,  inclusive,  ninety-six  and  5M7.  las. 

4  two  hundred  and  fifty-two  of  chapter  one  hundred  and  sixty,  and,  if  its 

5  railway  crosses  a  public  way  or  another  street  railway,  except  where  its 
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railway  is  constructed  within  the  limits  of  another  public  way  crossing  6 
such  way  or  street  railway,  it  shall  also  be  subject  to  sections  ninety-seven  7 
to  one  hundred  and  three,  inclusive,  one  hundred  and  forty,  one  hundred  8 
and  forty-one,  and  one  hundred  and  forty-seven  to  one  hundred  and  9 
fifty,  inclusive,  of  said  chapter;  provided,  that  wherever  by  said  sections  10 
any  jurisdiction  is  conferred  upon  a  board  of  county  commissioners,  11 
the  same  shall  in  the  case  of  a  company  be  exercised  by  the  board  of  12 
aldermen  of  the  city  or  by  the  selectmen  of  the  town  where  the  land  or  13 
other  property  proposed  to  be  taken  is  situated.  14 


Same  subject. 
1903,  476,  §  3. 
1906,  463,  III, 
§§  48,  158. 


Section  60.     A  company  authorized  to  construct  its  railway  at  grade  1 

across  a  public  way  in  any  place  where  such  crossing  is  not  a  part  of  the  2 

crossing  of  such  way  by  another  public  way,  and  incident  to  the  construe-  3 

tion  of  the  street  railway  longitudinally  within  the  limits  of  such  other  4 

public  way,  shall,  in  any  proceedings  for  the  abolition  of  such  grade  5 

crossing,  be  considered  as  a  railroad  corporation  under  sections  sixty-five  6 

to  eighty-two,  inclusive,  of  chapter  one  hundred  and  fifty-nine  if  such  7 

company  has  taken  any  land  or  other  property  under  authority  of  the  8 

two  preceding  sections;   and  it  may  bring  a  petition,  or  be  made  a  re-  9 

spondent  to  any  petition  brought  by  any  of  the  other  parties  named  in  10 

said  sections,  in  the  same  way  and  be  subject  to  the  same  liabilities  as  if  11 

it  were  a  railroad  corporation.  12 


Same  subject. 
1903,  476,  §  4. 


Section  61.    The  three  preceding  sections  shall  not  enlarge  the  extent  1 

1906. 463.  iii,    or  purposes  for  which  a  street  railway  may  be  constructed  or  operated  2 

outside  the  limits  of  public  ways  as  defined  and  limited  in  sections  fifty-  3 

four  and  fifty-five.  4 


lease  or  sale  of  railway. 

tcfbrfeased'or  SECTION  62.  A  Company  shall  not  lease  or  contract  for  the  operation 
sold,  except,  of  its  railway  for  a  period  of  more  than  ninety-nine  years  without  the  con- 
1864.229, 8  24.  scut  of  the  general  court,  nor,  except  as  provided  in  the  three  following 
p.  s.' 113,' §  56.'  sections  and  in  section  one  hundred  and  twenty-three,  shall  it  sell  its 
R.T.  Ill',  1 85.  railway  unless  authorized  so  to  do  by  its  charter  or  by  special  act  of  the 
general  court. 


1906, 

463, 

Ill, 

§§51 

,  158, 

Sale  or  con- 

solidation. 

1897, 

269, 

§1. 

R.  L. 

112, 

§86. 

1906, 

463, 

Ill, 

§§52 

,  1.58 

1911, 

357. 

209  Mass. 

213. 

11  .\llen.  65. 
173  Mass.  2S6. 


191  Mass.  522. 
206  Mass.  215. 


Op.  A.  G.  (1919)  20. 


Section  63.     A  domestic  company  may  sell  and  convey  the  whole  1 

or  a  part  of  its  franchise  and  property  to,  or  may  consolidate  with,  any  2 

other  such  company  whose  railway  connects  with,  intersects  or  forms  3 

a  continuous  line  with  its  own,  if  the  facilities  for  travel  on  the  railway  4 

of  each  of  said  companies  shall  not  be  thereby  diminished,  or  the  rates  of  5 

fare  increased,  and  such  other  company  may  purchase  of  or  consolidate  6 

with  it  as  aforesaid;    but  such  purchase  and  sale  or  consolidation  shall  7 

not  be  valid  or  binding  until  its  terms  have  been  agreed  to  by  a  majority  8 

of  the  directors,  and  have  been  approved,  at  meetings  called  therefor,  by  9 

a  \ote  of  two  thirds  in  interest  of  the  stockliolders  of  each  of  the  con-  10 

tracting  companies,  and  by  the  department  as  required  by  section  fifty-  11 

four  of  chapter  one  hundred  and  fifty-nine.    Whene\'er  a  company  sells  12 

and  conveys  the  whole  or  a  part  of  its  franchise  and  property  to,  or  con-  13 

solidates  with,  any  other  company,  every  stockliolder  of  both  the  purchas-  14 

ing  or  consolidated  company  and  of  the  selling  company  shall  be  deemed  15 
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Ifi  to  assent  to  the  terms  of  purchase  and  sale  6r  of  consolidation,  when 
17  approved  by  tlie  department  in  accordance  with  any  provisions  of  law 
IS  requirinfj  such  appro\al,  unless,  within  thirty  days  after  the  date  of  such 

19  approval,  he  shall  file  with  the  clerk  of  the  department  a  writing,  declar- 

20  ing  his  dissent  from  said  terms  and  stating  the  number  of  shares  held  by 

21  him  and  the  number  of  the  certificates  evidencing  the  same;    provided, 

22  that,  as  against  any  stockholder  under  any  legal  incapacity  to  act  for 

23  himself  and  having  no  legal  guardian,  said  period  of  thirty  days  shall  not 

24  begin  to  run  until  the  removal  of  such  incapacity  by  the  appointment  of 

25  a  legal  guardian,  or  otherwise.    The  shares  of  any  stockliolder  so  dissent- 

26  ing  shall  be  acquired  by  the  purchasing  or  consolidated  company,  and 

27  shall  be  valued,  and  the  value  thereof  paid  or  tendered  to,  or  deposited 

28  to  or  for  the  account  of,  such  stockholder  in  the  manner  following:  Within 

29  si.xty  days  after  the  filing  as  aforesaid  of  his  dissent  from  the  terms  of  such 

30  sale  or  consolidation,  the  said  dissenting  stockholder  or  the  purchasing 

31  or  consolidated  company  shall  file  a  petition  with  the  supreme  judicial 

32  court,  sitting  within  and  for  the  county  where  said  stockliolder  resides 

33  or  in  any  county  in  which  said  company  operates  any  part  of  its  railway, 

34  which  petition,  if  filed  by  the  company  in  a  county  other  than  that  of  the 

35  stockholder's  residence,  may  upon  his  application  be  removed  to  the 

36  county  where  the  said  stockliolder  resides,  setting  forth  the  material 

37  facts  and  praying  that  the  value  of  such  dissenting  stockholder's  shares 

38  may  be  determined.    Thereupon,  after  such  notice  to  all  parties  con- 

39  cerned  as  it  deems  proper,  said  court  shall  make  an  order  requiring  such 

40  dissenting  stockholder's  certificates  of  stocks  to  be  deposited  with  the 

41  clerk  of  said  court,  and  shall  appoint  three  commissioners  to  ascertain 

42  and  report  the  value  of  such  di-ssenting  stockholder's  shares  on  the  day 

43  of  the  approval  by  the  department  of  the  terms  of  the  agreement  of 

44  purchase  and  sale  or  consolidation.     Said  report  shall  be  made  to  the 

45  court  as  soon  as  practicable,  and,  after  due  notice  to  the  parties  in  in- 

46  terest,  shall  be  accepted  by  the  court,  unless  before  such  acceptance 

47  either  of  the  parties  to  said  proceedings  shall  claim  a  trial  by  jury,  in 

48  which  case  the  court  shall  order  the  value  of  said  shares  to  be  tried  and 

49  determined  by  a  jury  in  the  same  manner  as  other  civil  cases  are  tried 

50  in  said  court.    The  said  commissioners'  report,  or  the  verdict,  when  ac- 

51  cepted  by  the  court,  shall  be  final  and  conclusive  as  to  the  value  of  such 

52  dissenting  stockholder's  shares,  and  the  amount  so  ascertained  as  such 

53  value  shall  at  once  be  paid  or  tendered  to  such  stockholder;   or,  if  such 

54  payment  or  tender  be  impracticable  for  any  cause,  shall  be  paid  into 

55  court.     Upon  such  payment,  tender  or  deposit,  the  shares  of  such  dis- 

56  senting  stockholder  and  the  certificates  thereof  shall  become  the  property 

57  of  the  purchasing  or  consolidated  company,  whose  right  and  title  thereto 

58  may  be  enforced  by  the  court  by  any  appropriate  order  or  process.    Ex- 

59  ceptions  may  be  taken  to  any  ruling  or  order  of  said  court,  to  be  heard 

60  and  determined  by  the  full  court  as  in  other  civil  cases;   and  said  court 

61  may  make  all  such  orders  for  the  enforcement  of  the  rights  of  any  party 

62  to  the  proceedings,  for  the  consolidation  of  two  or  more  petitions  and 

63  their  reference  to  the  same  commissioners,  for  the  consolidation  of  claims 

64  for  a  jury  trial  and  the  trial  of  two  or  more  cases  by  the  same  jury,  and 

65  for  the  payment  of  interest  upon  the  value  of  a  stockholder's  share 

66  as  determined,  and  the  payment  of  costs  by  one  party  to  the  other,  as 
07  justice  and  equity  and  the  speedy  settlement  of  the  matters  in  contro- 
68  versy  may  require. 
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Increase  of 
capital  stock, 
and  issue  of 
bonds. 

1897,  269,  §  2. 
R.  L.  112,  §  87. 
1906,  463.  Ill, 
§§  53,  158. 


Section  64.  The  purchasing  or  consolidated  company  may,  subject 
to  section  twenty-eight,  increase  its  capital  stock  and  issue  bonds  to 
an  amount  necessary  for  the  purposes  authorized  in  the  preceding  sec- 
tion, and  may  exchange  its  securities  for  those  of  the  selling  or  merged 
company,  if  tlie  aggregate  amount  of  the  capital  stock  and  debt  of  the 
two  contracting  companies  shall  not  by  reason  of  such  purchase  and 
sale  or  consolidation  be  increased. 


Powers  and 
duties  of 
consolidated 
company. 
1897.  269,  §  3. 
R.  L.  112,  §  SS. 
1906.  463,  III, 
§§  54,  158. 
202  Mass.  298. 


Section  65.  Such  purchasing  or  consolidated  company  shall  have 
the  powers  and  privileges,  and  be  subject  to  the  duties,  liabilities  and 
restrictions,  of  the  company  selling  or  merged,  but,  except  as  provided 
in  this  chapter  or  chapter  one  hundred  and  fifty-nine,  no  right  to  con- 
duct an  express  business  or  to  be  a  common  carrier  of  merchandise  shall, 
by  reason  of  any  such  sale  or  consolidation,  be  allowed  over  any  location 
where  it  had  not  been  granted  prior  to  April  tenth,  eighteen  hundred  and 
ninet\'-seven. 


Operating  c 
tracts  and 


1897.  213, 
§1  1,2. 
R.  L.  112, 
1906.  463, 
§§  55.  158, 


§89. 
Ill, 


Section  66.  Two  domestic  companies,  whose  railways  connect  with  1 
or  intersect  each  other  or  together  form  a  continuous  line,  may  contract  2 
that  either  company  shaH  perform  all  the  transportation  upon  and  over  3 
the  whole  or  any  part  of  the  railway  of  the  other;  or  any  such  company  4 
may  lease  its  franchise,  property  and  railway  to  any  other  such  com-  5 
pany;  but  the  facilities  for  travel  on  either  of  the  railways  of  said  com-  6 
panics  shall  not  be  thereby  diminished  or  the  rates  of  fare  increased.  7 
Such  contract  or  lease  shall  not  be  valid  or  binding  until  its  terms  have  8 
been  agreed  to  by  a  majority  of  the  directors,  and  have  been  approved,  9 
at  meetings  called  therefor,  by  a  vote  of  a  majority  in  interest  of  the  10 
stockholders  of  each  of  said  companies,  and  by  the  department  as  11 
required  by  section  fifty-four  of  chapter  one  hundred  and  fifty-nine.  The  12 
income  arising  from  such  contracts  or  leases  shall  be  subject  to  the  13 
provisions  of  law  relative  to  the  reduction  of  fares  in  the  same  manner  14 
as  that  arising  from  the  use  of  the  railways.  Such  railways  shall  be  15 
considered  as  connecting  with  or  intersecting  each  other,  or  forming  a  16 
continuous  line,  if  one  of  them  connects  with  or  intersects  or  forms  a  17 
continuous  line  with  a  railway  leased  to  or  operated  by  the  other  under  18 
a  contract  authorized  by  this  section.  19 


Powers  under        Section  67.    A  companv  which  contracts  for  the  operation,  or  takes  1 

contracts  or  .  *i  i      ii  i   •  i  c  i  o 

leases.  a  Icasc,  01  another  railway  shall,  subject  to  the  terms  oi  such  contract  or  Z 

R.  l'  112',  §90.  lease,  have  and  enjoy  the  powers  and  privileges,  and  be  subject  to  the  3 

ll^l^.^fss.    '    duties,  liabilities  and  restrictions  of  the  company  owning  it;  but  no  right  4 

to  carry  on  an  express  business  or  to  be  a  common  carrier  of  merchandise  5 

shall  be  allowed,  except  as  provided  in  this  chapter  or  chapter  one  hun-  6 

dred  and  fifty-nine,  over  any  location  where  it  had  not  been  granted  7 

prior  to  March  twenty-ninth,  eighteen  hundred  and  ninety-seven.  8 


saie'^not^o'be         Section  68.     A  Company  shall  not  appropriate  for  the  payment  of 
used  for  dividends  any  money  received  from  the  sale  of  an\'  portion  of  its  railway, 

1864,  229,'  §  39.  uulcss  it  first  Tcduccs  its  capital  stock  issued,  by  an  amount  which,  at  its 
p.  s.' 113,' 5  5^7.'  par  value,  is  equal  to  the  amount  which  such  portion  of  its  railway  cost 

R.  L.  112.  §  91.   '     • , 

1906, 463,  III,    said  company. 

§§  57,  158. 
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1  Section  69.    A  domestic  company  may  purchase  from  a  street  rail-  ^o^neeTing' 

2  way  compan\-  incorporated  under  the  laws  of  another  state  so  much  of  'j'nj's  ^^^ 

3  the  raihvay,  franchise  and  property  of  such  other  company  as  is  located 

4  or  used  and  exercised  within  this  commonwealth  when  the  raihvay  of 

5  such  other  company  connects  with,  intersects,  or  forms  a  continuous  line 

6  with  that  of  the  purchasing  company;   provided,  that  the  facilities  for 

7  travel  on  the  railway  f)f  each  of  said  companies  within  this  commonwealth 

8  shall  not  thereby  be  diminished,  or  the  rates  of  fare  increased;   and  pro- 

9  vided,  that  no  such  purchase  shall  be  valid  or  binding  until  the  terms 

10  thereof  have  been  approved  by  the  department  as  required  by  section 

11  fifty-four  of  chapter  one  hundred  and  fifty-nine. 

extension  of  location. 

1  Section  70.    The  board  of  aldermen  of  a  city  or  the  selectmen  of  a  j^^tensmn  of 

2  town,  on  petition  of  fifty  legal  voters,  or  on  petition  executed  in  accord-  i°874, 29, 5 11. 

3  ance  with  the  by-laws  or  a  vote  of  the  directors  of  a  company  whose  isqs,  o78,ri5. 

4  tracks  are  located  in  said  city  or  town,  after  public  notice  and  a  hearing  fg^-  Hf  ^  ^°- 

5  as  provided  in  section  seven,  may  grant  a  location  for  the  extension  of  5^°|4''f|s /"' 

6  the  tracks  of  such  company,  and  prescribe  how  said  tracks  shall  be  laid  J?""^!*^^^'  J/j 

7  and  the  kind  of  rails,  poles,  wires  and  other  appliances  to  be  used;  but  125  Mass  515. 

,  ,      ,,    .  ,.    .  1  -1  ^^".^  .       1(5  Mass.  518. 

8  they  shall  impose  no  terms  or  conditions  to  such  grant  in  addition  to  231  Mass.  540. 

9  those  imposed  by  general  laws  on  such  companies  in  force  on  October  first,  392!'489. 

10  eighteen  hundred  and  ninety-eight,  or  such  as  may  have  been  imposed  in 

11  the  grant  of  original  location  to  such  company  in  such  city  or  town  sub- 

12  sequent  to  said  date.     Xo  such  extension  of  a  location  shall  be  valid, 

13  until  the  department,  after  public  notice  and  a  hearing,  shall  certify  that 

14  such  extension  is  consistent  with  the  public  interest.    If  the  department 

15  requires  an  alteration  in  such  extension  before  so  certifying,  it  shall 
If)  notify  the  board  of  aldermen  or  selectmen,  granting  such  extension,  of 

17  such  alteration;  and  thereafter  said  board  of  aldermen  or  selectmen  may 

18  amend  such  extension  in  accordance  with  such  alteration;    provided, 

19  that,  if  such  alteration  involves  a  change  in  the  route  of  the  railway, 

20  public  notice  and  a  hearing  shall  be  given  as  provided  in  the  case  of  the 

21  original  application  for  an  extension;    and  thereafter  the  department 

22  may,  as  a  part  of  the  original  proceedings  before  it,  certify  that  such  ex- 

23  tension  so  amended  is  consistent  with  the  public  interest.    An  extension, 

24  so  certified,  shall  be  a  valid  location,  if,  within  sixty  days  after  the  issue 
2.5  of  notice  of  said  certification  to  the  company,  it  files  a  written  acceptance 

26  of  such  extension,  executed  in  accordance  with  its  by-laws  or  a  vote  of 

27  its  directors,  with  the  board  of  aldermen  or  selectmen.     An  extension 

28  granted  by  a  board  of  aldermen  or  selectmen,  but  refused  certification 

29  hereunder  by  the  department,  or  not  accepted  as  hereinbefore  provided, 

30  shall  be  void. 

*  ALTER.\TION    OF    LOCATION. 

1  Section  71.    The  board  of  aldermen  of  a  city  or  the  selectmen  of  a  Alteration  of 

2  town,  on  petition  executed  in  accordance  with  the  by-laws  or  a  vote  of  ism,  229,  §  u.. 

3  the  directors  of  a  company  whose  tracks  are  located  in  said  city  or  to^m,  r  s.'ifs.'s  22".' 

4  or  on  petition  of  any  interested  party,  after  public  notice  and  a  hearing  ^^^l  f^|;  |  JJ; 

5  as  provided  in  section  seven,  may  alter  the  location  of  the  tracks  in  the  {^gii^eain, 

6  manner  prescribed  in,  and  subject  to,  the  preceding  section.    Such  alter-  l^^^g^-^lf- 

7  ation  shall  be  made  by  such  company  within  such  time,  and  the  expense  §§  s.'e. 
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sg^riM.^'  thereof  shall  be  borne  by  such  parties  and  in  such  proportions,  as  the  S 
board  of  aldermen  or  selectmen  may  determine.  No  such  alteration  of  9 
a  location  shall  be  valid,  until  the  department,  after  public  notice  and  a  10 
hearing,  shall  certify  that  such  alteration  is  consistent  with  the  public  11 
interest.  If  the  department  requires  an  amendment  to  such  alteration  12 
before  so  certifying,  it  shall  notify  the  board  of  aldermen  or  selectmen  13 
of  such  amendment;  and  thereafter  the  board  of  aldermen  or  selectmen  14 
may  amend  such  alteration  in  accordance  with  the  said  amendment;  pro-  15 
vided,  that,  if  the  amendment  involves  a  change  in  the  route  of  the  rail-  16 
way,  public  notice  and  a  hearing  shall  be  given  as  provided  in  the  case  of  17 
the  original  application  for  an  alteration;  and  thereafter  the  department  18 
may,  as  a  part  of  the  original  proceedings  before  it,  certify  that  such  19 
alteration  so  amended  is  consistent  with  the  public  interest.  An  alter-  20 
ation,  so  certified,  shall  be  a  valid  location,  if,  within  sixty  days  after  21 
the  issue  of  notice  of  said  certification  to  the  company,  it  files  a  written  22 
acceptance  of  such  alteration,  executed  in  accordance  with  its  by-laws  23 
or  a  vote  of  its  directors,  with  the  board  of  aldermen  or  selectmen.  24 

TEMPORARY   LOCATIONS. 

JcSs^  Section  72.    The  several  boards,  departments  and  commissions  au-     1 

1910, 518.  thorized  by  law  to  grant  locations  to  companies  may,  to  enable  any  such  2 
company  to  avoid  interruption  of  its  service,  on  petition  of  such  company  3 
or  of  any  interested  party,  grant  temporary  locations  for  the  tracks  of  4 
the  company  in  any  public  place  or  way,  or  may  approve  temporary  loca-  5 
tions  upon  private  land  without  notice  and  hearing.  The  body  granting  6 
or  approving  such  temporary  locations  may  place  a  limit  of  time  upon  7 
their  use,  and  if  unlimited  as  to  time  such  use  shall  terminate  after  such  8 
reasonable  time  as,  in  the  opinion  of  such  body,  will  permit,  without  in-  9 
terruption,  the  restoration  of  service  upon  the  locations  of  the  company.  10 
The  department  may  approve  such  temporary  locations  without  notice  11 
and  hearing.  12 

the"aiterat?on°'  Section  73.  If  a  bridge  upon  which  a  company  is  authorized  to  lay  1 
etc..  of  bridges  aud  usc  tracks  is  being  or  is  to  be  altered,  rebuilt,  improved  or  repaired,  2 
§§  i.'s.  ■  the  board  of  aldermen  of  a  city  or  the  selectmen  of  a  town  on  petition  3 
of  the  president  or  a  majority  of  the  directors  of  such  company  may  grant  4 
a  temporary  location  for  the  extension  of  the  tracks  of  such  company  in  5 
an\'  public  way  in  such  city  or  towTi  so  as  to  provide  such  connection  be-  6 
tween  the  existing  tracks  of  such  company  upon  either  side  of  such  bridge  7 
as  will  prevent  any  interruption  of  proper  transportation  facilities  by  8 
reason  of  such  alteration,  improvement,  rebuilding  or  repair,  and  may  9 
prescribe  how  said  tracks  shall  be  laid  and  the  kind  of  rails,  poles,  wires  10 
and  other  appliances  to  be  used.  Such  location  shall  not  be  valid  unless  11 
the  board  of  aldermen  or  selectmen  file  with  the  clerk  of  the  (^ty  or  town  12 
concerned  a  certificate  that  the  granting  of  the  location  is  consistent  13 
with  the  public  interest.  In  no  case  shall  a  location  be  valid  unless,  14 
within  thirty  days  after  the  filing  of  the  said  certificate  or  after  the  en-  15 
tering  of  a  decree  by  the  department,  a  majority  of  the  directors  of  the  16 
company  shall  file  with  the  body  granting  the  location  a  written  accept-  17 
ance  thereof.  IS 

de''pl'Jtmen" '"        SECTION  74.    A  Company  whose  petition  for  such  temporary  location     1 
1908, 266,  §  2    has  been  refused  in  whole  or  in  part,  or  has  been  neither  granted  nor    2 
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3  refused,  within  fourteen  days  after  the  filing  thereof,  may  apply  to  the 

4  department  for  .sucli  temporary  location.    If  the  department  deems  public 

5  necessity  and  convenience  require  such  temporary  location,  it  may  enter 

6  a  decree  granting  the  same,  and  may  prescribe  the  use  of  such  appliances 

7  and  impose  such  conditions  and  obligations  as  it  deems  proper. 

1  Section  75.    A  company  which  is  granted  such  temporary  location  Termination 

2  for  the  extension  of  its  tracks  siiall  not  maintain  them  nor  operate  cars  iocation"™"^^ 

3  over  them  beyond  the  period  during  which  the  operation  of  its  cars  over  ''"**■  ^®^'  ^  *• 

4  such  bridge  is  interrupted  by  reason  of  such  alteration,  improvement,  re- 

5  building  or  repair,  and  at  the  end  of  such  period  shall  remove  its  tracks 

6  from  the  public  ways  upon  and  over  which  such  temporary  location  has 

7  been  granted. 

1  Section  7G.    If  such  bridge  is  altered,  rebuilt,  improved  or  repaired  po^Vy'trldL 

2  under  sections  fifty-nine  to  sixty-four,  inclusive,  of  chapter  one  hundred  p''^''r'|°"/'p,!^ 

3  and  fifty-nine,  the  cost  of  construction  of  the  tracks  upon  and  over  such  pense  of  aiter- 

4  temporary  location  shall  be  reckoned  as  a  part  of  the  charges  and  expenses  crossing. 

5  of  the  alteration,  improvement  or  repair  of  the  crossing,  to  be  apportioned 

6  by  the  special  commission  as  provided  thereunder. 

revocation  of  location. 

1      Section  77.    The  board  of  aldermen  or  selectmen,  after  the  expiration  Revocation  of 
^  of  one  year  from  the  opening  for  use  of  a  street  railway  in  their  city  or  i864, 229, 5 15. 

3  town,  and  after  public  notice  and  a  hearing  as  provided  in  section  seven,  jfVs.^*?.' 

4  if  public  necessity  and  convenience  in  the  use  of  the  public  ways  so  re-  p^s.  113.  §§23, 

5  quire,  may,  for  good  and  sufficient  reasons  to  be  stated  in  the  order  there-  J*^*'  ^^s.  |  n. 

6  for,  revoke  the  location  of  a  street  railway  in  any  public  way  therein ;  but  i906, 463^  iii, 

7  unless,  within  thirty  days  after  such  order  of  revocation,  the  company  in  Mass  232. 

8  consents  thereto  in  writing,  such  order  shall  not  be  valid  until  approved  191  *Mass  522! 

9  by  the  department  after  public  notice  and  a  hearing.    Upon  the  approval  HI  l\^l[  H*' 

10  of  such  order  of  revocation,  the  company  shall  remove  the  railway  in  con-  jH  u.*s^  574. 

1 1  formity  with  such  order  and  shall  put  the  surface  of  said  ways  disturbed 

12  by  such  removal  into  as  good  condition  as  the  adjacent  surface  of  said 

13  ways.    If  the  company  fails  to  comply  with  such  order  after  thirty  days' 

14  notice  of  the  approval  thereof,  the  board  of  aldermen  or  selectmen  may 

15  cause  it  to  be  executed  and  the  work  to  be  done  at  the  ex-pense  of  the 

16  company,  and  such  expense  shall  be  recovered  in  tort. 

widening  of  public  way. 

1  Section  7S.     If  application  is  made  for  a  location  in  a  public  way  Public  way 

2  where  no  street  railway  tracks  are  located,  and  such  way  is  widened  "sgs,  578,  §  19. 

3  under  chapter  eighty  or  eighty-two  by  an  order  declaring  the  widening  fgoe.  463,'  mf ' 

4  to  be  necessary  for  public  con\'enience  for  the  purpose  of  granting  such  Igg'^Mas^s^  304. 

5  location  of  street  railway  tracks  therein,  a  proportionate  share  of  the 

6  expense  of  such  widening  may  be  assessed  upon  a  company  accepting  a 

7  location  in  the  way  so  widened;   but  the  amount  of  such  assessment,  in 

8  addition  to  the  amounts  assessed  on  real  estate,  shall  not  exceed  one  half 

9  of  the  total  cost  of  such  widening. 

1  Section  79.     If  a  public  way  where  the  tracks  of  a  company  have  Alteration  or 

2  been  located  for  a  period  of  five  years  is  altered,  or  if  the  grade  thereof  is  of  puWic  way. 

3  changed  under  chapter  eighty  or  eighty-two,  the  company  shall  pay  such  r.^l.  112',  §  34! 
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1906. 463.  Ill,    proportionate  share  of  the  expense  thereof,  including  therein  the  neces-  4 

245  Niass.  103.   sary  cost  of  changing  its  railway  to  conform  to  such  alteration  or  change  5 

of  grade,  as  may  be  assessed  upon  it,  provided  that,  if  betterments  are  6 

assessed,  no  such  assessment  on  the  company  shall  exceed  the  aggregate  7 

amount  of  all  the  betterments  assessed  upon  real  estate,  and  that  in  no  8 

case  shall  such  assessment  exceed  one  quarter  of  the  total  cost  of  such  9 

alteration  or  change  of  grade.  10 

f89s!'578"?'2i.  Section  80.  The  provisions  of  chapter  eighty  relative  to  the  assess-  1 
?906  463'  m°'  nient  of  betterments  on  real  estate,  so  far  as  applicable,  shall  apply  to  2 
§§  69, 158.    '    assessments  made  under  the  two  preceding  sections.  3 

253  Mass.  304. 
STATE   HIGHWAYS. 

Location  SECTION  81.    If  the  board  of  aldermen  of  a  citv  or  the  selectmen  of  a     1 

upon  state  .  .  .  '  ,  •  i    i  i 

Wghways.         towii  and  a  company  having  a  location  in  a  way  which  said  board  of  2 

R  l'.  112!  §38.  aldermen  or  said  selectmen  or  the  county  commissioners  of  the  county  .3 

§§  70. 158.    '    where  said  city  or  towii  lies  have  in  writing  requested  the  commonwealth  4 

§1°4,'6.^^'         to  take  charge  of,  make  application  to  the  department  of  public  works,  5 

M^oi.^^*'         ^nd  with  the  application  submit  satisfactory  plans,  profiles  and  cross  6 

213  Mass.  103.   gectious  of  said  way,  said  department  shall  indicate  on  such  plans,  pro-  7 

files  and  cross  sections  a  location  and  grade  for  the  tracks  of  said  com-  8 

pany.    If  said  department  considers  said  way  suitable  for  a  state  high-  9 

way,  and  said  department  and  the  company  by  vote  of  its  directors  10 

agree  as  to  the  proportionate  part  of  the  cost  of  construction  which  shall  11 

be  paid  by  the  commonwealth  and  by  the  company,  said  department  12 

may  pay,  out  of  the  appropriations  for  the  construction  and  repair  of  13 

state  highways,  said  proportionate  part  of  the  damages  sustained  by  a  14 

person  whose  property  may  be  injured  by  the  construction  of  such  state  1.5 

highway,  and  of  the  cost  of  grading  it  to  the  lines  established  by  said  16 

department.    A  way  graded  under  this  section  shall  remain  a  tovm  way  17 

or  a  highway,  subject  to  all  laws  relative  thereto,  until  said  way  is  taken  18 

charge  of  as  a  state  highway  by  the  commonwealth.  19 

Supervision  by       SECTION  82.     If  a  public  wav  in  which  a  street  railway  location  has     1 

the  department.  i      i      n   i  i  c      *   i    •  i  c 

R^f'  n?'  1 6i'  "^^"^  granted  shall  be  thereafter  laid  out,  taken  charge  of  or  constructed  2 

1906.463,'         by  or  under  the  authority  of  said  department  of  public  works,  it  shall  3 

1925,  236.'       '  thereafter,  relative  to  the  location  and  maintenance  of  a  street  railway  4 

n^os.^  *'          upon  such  state  highway,  have  the  authority  conferred  by  sections  seven,  5 

se\'enty,   se\'enty-one,    seventy-se\'en   and   eighty-nine   upon   boards  of  6 

aldermen  and  selectmen,  and  shall  exercise  such  authority  in  the  same  7 

manner,  and  subject  to  the  same  rights  and  limitations,  except  that  8 

subject  to  the  approval  of  the  department  of  public  utilities  an  order  of  9 

said  department  of  public  works  for  the  alteration  of  a  location  may  be  10 

made  without  the  written  acceptance  of  alterations  required  by  said  11 

section  seventy-one.     If  the  company  fails  to  comply  with  such  order  12 

so  approved  within  the  time  specified  therein,  said  department  of  public  13 

works  may  carry  out  the  work  at  the  expense  of  the  company,  and  such  14 

expense  shall  be  recovered  in  contract.  15 

OPERATION. 

Opening  for  SECTION  83.    No  Street  railwa\-  or  portion  or  extension  thereof  shall     1 

use  conditional  -i     'i  i  p  •  ■ 

upon  certificate  [je  opcncd  for  public  use  until  the  department,  alter  an  examination,     2 

of  department.  i-  l 


Chap.  Kil.]  street  railways.  2107 

3  certifies  that  all  laws  relative  to  its  construction  have  been  complied  with,  i90i.  .308. 

4  and  that  it  appears  to  he  in  a  safe  condition  for  operation;   but  this  sec-  isoiii  wa.  n'l, 

5  tion  shall  not  compel  the  department  to  grant  such  certificate  until  the  ^^  ''^'  ^^*' 

6  entire  road  included  in  the  location  of  such  railway,  portion  or  extension 

7  has  been  completed. 

1  Section  84.    The  board  of  aldermen  or  the  selectmen  may,  subject  Rules  as  to 

2  to  the  approval,  revision  or  alteration  of  the  department,  establish  such  ^ijj'=  °' '*"™<'' 

3  regulations  as  to  the  rate  of  speed,  the  manner  and  extent  of  use  of  Isti:  .?si;  ^ '*"■ 

4  tracks,  and  the  number  and  routes  of  cars  which  run  over  such  tracks,  j|74*''29'  §  13 

5  within  their  city  or  town,  as  public  interest  and  convenience  require;  Tjly^H' 

6  and  a  street  railway  company  whose  servants  or  agents  wilfully  or  negli-  R.  l.  112. 

7  gently  violate  any  such  regulations  shall  forfeit  not  more  than  five  igos.'us. 

8  hundred  dollars. 

1905,  376.  190  Mass.  527. 

1906,  463,  III,  §§  74.  15S.  222  Mass.  270. 

1  Section  S5.     The  department  of  public  works,  in  respect  to  state  clearing  snow 

2  highways,  and  the  superintendent  of  streets  of  cities  or  officers  exer-  isss,  578. 1 12. 

3  cising  like  authority  therein  and  the  selectmen  in  towns  in  respect  to  fgoe.lBs!  iii,^' 

4  all  other  puljlic  ways,  shall  establish  regulations  for  the  clearance  of  i923^'482%  3. 

5  snow  from  its  tracks  by  any  street  railway  company  operating  therein,  PJq^^^*' 

6  and  for  the  removal  of  such  snow  by  said  company  from  the  public  ways  n  Alien,  287. 

7  in  which  such  tracks  are  located;    provided,   that  no  such  company 
S  .shall  be  compelled  to  remove  from  the  pul)lic  ways  in  which  its  tracks 

9  are  located  an  amount  of  snow  greater  than  it  has  cleared  from  between 

10  its  rails  and  between  its  tracks  and  from  a  space  eighteen  inches  wide  on 

1 1  either  side  of  its  tracks. 

12  Annually  on  or  before  September  first  the  .said  department  of  public 

13  works  and   the   local   authorities  abo\e   named   shall   transmit  to  the 

14  president  or  other  officer  of  each  company  operating  its  cars  in  the 

15  public  ways  subject  to  regulations  established  by  said  department  of 
1()  })ublic  works  or  local  authorities,  and  to  the  department  of  public  utili- 
17  ties,  a  copy  of  such  regulations.  Within  fourteen  days  after  the  receipt 
IS  by  any  company  of  such  regulations,  such  company  may,  by  its  presi- 

19  dent  or  a  majority  of  its  board  of  directors,  petition  the  department  of 

20  public  utilities  for  such  amendments  thereof  as  said  president  or  said 

21  board  of  directors  deem  reasonable.    The  department  of  public  utilities 

22  shall,  after  notice  and  hearing,  within  sixty  days  of  the  receipt  of  said 

23  i)etition,  file  with  the  said  department  of  public  works  or  the  said  local 

24  authorities  and  with  the  president  of  such  company  its  findings  upon 
2.5  said  petition,  including  such  amendments  of  said  regulations,  if  any,  as 
2(i  the   department   of   j)ul)lic   utilities   deems   reasonable,   and   thereafter 

27  such  regulations  as  amended  shall  be  and  remain  in  force  until  Septem- 

28  ber  first  following  and  until  other  regulations  are  established  as  herein 

29  provided. 

1  Section  86.     If  a  company  voluntarily  discontinues  the  use  of  any  voluntary 

2  part  of  its  tracks  for  a  period  of  six  months,  the  public  ways  occupied  Lnce'ofuseof 

3  thereby  shall,  upon  order  of  the  board  of  aldermen  or  the  selectmen,  '18^^229,  §  19. 

4  forthwith,  at  the  expen.se  of  the  company,  be  cleared  of  said  tracks,  and  ]^^^;  ui' ^ it 

5  be  put  into  as  good  conflition  for  jjublic  travel  as  they  were  in  immediately  Jgog  33!.'  \g^' 

6  before  being  so  occupied.     If  a  company  without  right  or  lawful  excuse  iji.  §§  ''a',  los." 

7  discontinues  the  use  of  any  track  and  when  requested  by  the  board  of       "  ' 
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aldermen  of  the  city  or  by  the  selectmen  of  the  town  where  such  track  8 
is  located  refuses  to  operate  the  same,  the  mayor  of  such  city,  if  duly  9 
authorized  by  \ote  of  the  city  council  or  the  selectmen  of  such  town  if  10 
duly  authorized  by  vote  of  the  town,  may  petition  the  supreme  judicial  11 
court  to  compel  said  company  to  resume  the  use  of  such  track  and  to  12 
perform  all  its  corporate  duties  relating  thereto.  Such  petition  shall  set  13 
forth  the  facts  upon  which  the  petitioner  relies  and  the  relief  sought,  but  14 
shall  not  be  defeated  for  informality,  and  may  be  amended  at  any  stage;  15 
and  said  court  shall  have  jurisdiction  in  ecjuity  to  determine  the  cause  16 
and  enforce  its  decrees  and  orders  relative  thereto.  Upon  the  filing  of  any  17 
such  petition  said  court  shall  order  due  notice  to  be  served  upon  the  com-  18 
pany  and  shall  advance  the  cause  to  speedy  hearing  and  final  decision.  19 
In  case  the  track,  the  use  of  which  has  been  discontinued,  is  located  in  20 
two  or  more  cities  or  towns,  any  or  all  of  such  cities  or  towns,  acting  by  21 
the  officials  above  named  and  authorized  as  hereinbefore  p^o^'ided,  may  22 
join  in  such  petition.  This  section  shall  not  be  deemed  a  legislative  con-  23 
struction  of  any  existing  law  or  an  impairment  of  any  existing  right  of  a  24 
company  to  discontinue  the  use  of  tracks.  25 

Temporary  SECTION  87.     The  aldermen  or  selectmen  may  order  a  company  to     1 

anceofuse        discontinuc  tcmporarilv  the  use  of  any  tracks  within  the  limits  of  their    2 

of  tracks.  _•-_-- 


i864!''229, 1  20.  citv  Or  towu,  if  they  determine  that  public  safety  or  convenience  so    3 

R.  L.  112,  §  37.  1906,  463,  III,  §§  77,  158. 


JreratloTor  SECTION  88.     A  city  Or  a  town  which,  for  any  lawful  purpose,  takes     1 

discontinu-  up^  alters  or  discontinues  public  ways  in  which  the  tracks  of  a  company  2 
i8B4,°229,Ti7-  are  located,  shall  not  be  liable  in  damages  therefor  to  said  company.  3 

1871,  381,  §  20.  R.  L.  112,  §  43. 

P.  S.  113,  §  31.  1906,  463,  III,  §§  78,  158. 

Repair  of  SECTION  89.     A  Company  shall  not  be  required  to  keep  any  portion  of  1 

brWgeT  the  surface  material  of  public  ways  and  bridges  in  repair,  but  it  shall  2 

1866: 286:  ^  '*■  remain  subject  to  all  legal  obligations  imposed  in  original  grants  of  loca-  3 

issl:  ill:  ^  ^^'  tions,  and  may,  as  incident  to  its  corporate  franchise,  and  without  being  4 

fso^a  Vtc'  V?,-  subject  to  the  payment  of  anv  fee  or  to  any  other  condition  precedent,  5 

lays,  o/»,  8  11.  J  ,  ,     .  1         •  1-1  ,       r  -J.  •!  *     I         J.    J        fi 

R  L.  112,  §  44.  open  any  such  way  or  bridge  in  which  any  part  oi  its  railway  is  located,     o 

§5  79.158     '  in  order  to  make  repairs  or  renewals  of  the  railway,  or  of  any  part  thereof,    7 

112  lllll'.  st:  and  the  superintendent  of  streets  or  other  officer  exercising  like  authority,    8 

130  Mass:  492:  or  the  board  of  aldermen  or  selectmen  shall  issue  the  necessary  permits    9 

149  Mass:  335:  therefor  in  a  city  or  town  where  such  are  required.    If,  during  the  original  10 

180  Mass.  104,  coustruction  or  subsequent  alteration  or  extension  or  the  making  of  any  1 1 

181  Mass.  205,  guch  repairs  or  renewals  of  any  railway  or  a  portion  thereof,  said  surface  12 

182  Mass.  41,  material  is  disturbed,  the  company  which  owns  or  operates  such  railway  13 
184  Mass.  65,  shall,  at  its  own  cost,  except  as  provided  in  sections  seventy-one  and  14 
189  Mass.  254.  cighty-two,  replace  to  the  reasonable  satisfaction  of  the  said  superin-  15 
192  Mas':  loe:  tendent,  or  other  officer,  said  surface  material  with  the  same  form  of  16 
213  Mass  103  constructlou  as  that  which  was  disturbed,  or,  by  first  obtaining  the  17 
228  Mass:  357',  approval  thereof  by  such  officer,  with  a  different  material  and  form  of  18 
23iMass.  540,  coustructiou,  and  shall  restore  said  way  or  bridge  to  as  good  condition  as  19 
272  Mass:  Ha  cxistcd  at  the  time  of  such  disturbance.    Such  company  shall  be  liable  20 

for  any  loss  or  injury  sustained  by  any  person  in  the  management  and  21 
use  of  its  tracks  and  during  the  construction,  alteration,  extension,  repair  22 
or  renewal  of  its  railway,  or  while  replacing  the  surface  of  any  way  dis-  23 
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24  turbed  as  aforesaid,  and  resulting  from  the  carelessness,  neglect  or  mis- 

25  conduct  of  its  agents  or  servants  who  are  engaged  in  the  jjrosecution  of 

26  such  work,  if  notice  of  such  loss  or  injury  is  given  to  the  company  and 

27  an  action  therefor  is  CDmmcnced  in  the  manner  provided  by  section 
2S  eighteen  of  chapter  eighty-four.     This  section  shall  not  affect  the  obli- 

29  gations  of  any  company  in  respect  of  the  construction  or  maintenance  of 

30  any  bridge  or  part  thereof  wliich  any  private  person  or  corporation  may 

31  be  liable,  in  whole  or  in  part,  to  construct  or  maintain. 

1  Sectiox  90.     If,  upon  the  trial  of  an  action  against  the  common- Liability  of 

-11  .  1-1  J.'  j.\         conipaliy  for 

2  wealth,  a  city,  town,   railroad  corporation  or  bridge  corjjoration,   the  .i.f.Mtivf  ways 

3  plaintiff  recovers  damages  for  an  injury  to  his  person  or  property  caused  iseo.'-isf.'^' 

4  by  reason  of  a  defect  in  a  public  way  or  bridge  occupied  by  the  tracks  Rs'.'ffa'; 

5  of  a  company,  and  such  company  is  liable  for  such  damages  under  the  |j^  l^'{\*2  ms. 

6  i)receding  section,  and  has  had  reasonal)le  notice  to  defend  the  action,  i904.  no.  ^^^ 

7  the  commonwealth,  city,  town,  railroad  corporation  or  bridge  corpora-  ||g*^-,jj^5g*  274 

8  tion  may  recover  the  damages,  and  all  the  costs  of  both  plaintiff  and  197  Mass^  76. ' 

9  defendant  in  the  action  from  said  company. 

1  Sectiox  91.     Everv  compaiu-  shall,  in  a  manner  satisfactory  to  the  Guards  upon 

',..',  ...  1*1  bridges  and 

2  department,  erect  and  maintain  guards  or  railings  upon  every  bridge,  draws. 

3  or  draw  of  a  bridge,  crossed  by  its  tracks,  to  prevent  its  cars  from  running  ilyi;  331; 

4  off.    If,  for  sixty  days  after  service  on  it  of  an  order  of  the  department  P  l^nt', 

5  relative  to  such  guards  or  railings,  it  fails  to  comply  therewith,  it  shall,  fj^f"*!^!!,  549 

6  for  each  month  of  such  failure  subsequent  to  said  sixty  days,  forfeit  two  if^g^; '*ifg '"• 

7  hundred  dollars,  to  the  use  of  the  city  or  town. 

1  Section  92.     If  a  street  railway  crosses  at  the  same  level  a  steam  cars  to  stop 

2  railroad  where  locomotive  engines  are  in  daily  use,  every  motorman  of  ^roSi^gs. 

3  a  car  upon  the  street  railway  shall,  when  approaching  the  point  of  inter-  q 'I;  e.ll'sMiz, 

4  section,  stop  his  car  within  one  hundred  feet  of  the  crossing;    but  the  Jfyi;  si?;  ^  ^®' 

5  department  may,  for  such  term  and  under  such  restrictions  as  it  may  |>^^"'i^|- 

6  from  time  to  time  prescribe,  modify  or  suspend  the  requirements  of  this  §§ '«,  42! 

7  section  with  respect  to  any  such  crossing  bv  a  street  railway  of  a  rail-  1906,  463.'  iii, 

8  road  built  for  private  use  under  section  two  hundred  and  forty-five  of  ign.'ag'o. 

9  chapter  one  hundred  and  sixty,  or  of  a  branch,  spur  or  siding  of  a  rail- 

10  road  built  or  used  only  for  the  transportation  of  freight  to  the  premises 

11  of  manufacturing  or  other  industrial  plants.     For  each  violation  of  this 

12  section,  the  motorman  shall  forfeit  ten  dollars,  and  the  company  em- 

13  ploying  him  shall  forfeit  twenty  dollars. 

1  Section  93.     The  board  of  aldermen  or  the  selectmen  may,  subject  ^°\'^^°J 

2  to  the  approval  of  the  department,  establish  such  regulations,  requiring  of  cars. 

3  the  motorman  or  conductor  to  give  notice  or  warning  of  the  approach  of  i'sti!  ssi',  §  28^ 

4  street  cars,  as  they  deem  will  best  secure  the  unobstructed  use  of  the  r.  l.  m,  §  47. 

5  tracks  and  the  free  passage  of  the  cars. 

1906,  463,  111,  §§  83,  158. 

1  Section  94.    Whoever  wilfully  obstructs  a  company  in  the  legal  use  obstruction 

2  of  a  railway  track,  or  delays  the  passing  of  its  cars  thereon,  or  aids  or  ism,  229.  §  22. 

3  abets  in  such  obstruction  or  delay,  shall  be  punished  by  a  fine  of  not  r  s.'i'is.'s  37.' 

4  more  than  five  hundred  dollars  or  by  imprisonment  for  not  more  than  ^  °l  i,|;  5  43 

5  three  months.    Whoever  commits  any  of  said  acts  in  such  manner  as  to  ^^^o^^  *^'^^  ""■ 

6  endanger  the  life  or  safety  of  persons  conveyed  in  or  upon  said  cars,  or  7  Alien,  573. 


2110 


STREET   RAILWAYS. 


[Chap.  161. 


aids  or  abets  therein,  shall  be  punished  by  a  fine  of  not  more  than  one  7 
thousand  dollars  or  by  imprisonment  in  the  state  prison  for  not  more  8 
than  ten  years.  9 


Loitering 
within  sta- 
tions, etc. 

1905,  134. 

1906.  463.  Ill, 
§§86,158. 


Section'  95.    ^\Tioever  without  right  loiters  or  remains  within  a  sta-  1 

tion  or  waiting  room  of  a  company,  or  upon  the  platform,  stairs,  grounds  2 

or  other  property  owned  or  controlled  by  a  company,  adjacent  to  such  3 

station  or  waiting  room,  after  being  requested  to  leave  the  same  by  a  4 

special  or  other  police  officer,  shall  forfeit  not  less  than  two  nor  more  5 

than  twenty  dollars.  6 


Obstruction 
of  ways  by 
companies. 
1864.  229,  §  23. 
1871,  381,  §  30. 
P.  S.  113,  §  38. 
R.  L.  112,  §  49. 
1906,  463,  III, 
§§  88,  158. 


Section  96.  If  a  company,  its  agents  or  servants,  wilfully  or  negli- 
gently obstructs  a  public  way  or  bridge,  or  hinders  the  passing  of  vehicles 
over  the  same,  or  wilfully  detains  the  cars  of  another  company  having  the 
lawful  right  to  pass  thereon,  such  company  shall  be  punished  by  a  fine 
of  not  more  than  five  hundred  dollars;  and  any  such  agent  or  servant 
shall  be  punished  by  a  fine  of  not  more  than  ten  dollars  or  by  imprison- 
ment for  not  more  than  three  months. 


fhifdren               SECTION  97.    If  a  Company,  its  agent  or  servant,  allows  a  child  under  1 

1889  229'         ^^'^  years  to  enter  upon  or  into  any  of  its  cars  for  the  purpose  of  selling  2 

R.  L.  112,  §  50.  newspapers  or  other  articles  therein  or  offering  them  for  sale,  it  shall  3 

1906  463   III  .  . 

§§  89, 158.     ■    forfeit  fifty  dollars,  to  be  recovered  by  any  person  by  an  action  brought  4 

within  three  months  after  the  oft'ence  has  been  committed.  5 


Fenders, 
wheel  guards, 
brakes,  etc. 

1890,  364. 

1891,  366. 
1895,  378.  §  1 
R   L.  112,  §  ! 


Section  98.    A  company  shall  equip  its  cars,  when  in  use,  with  such  1 

headlights,  fenders,  wheel  guards,  brakes,  and  other  safety  devices,  and  2 

shall  provide  such  protection,  human  or  otherwise,  at  its  station  plat-  3 

forms,  as  may  be  required  from  time  to  time  by  the  department.  4 


1903,  134. 

1906,  463,  III,  §§90.  158. 


1911,  345. 
1913,  357. 


1922,  430. 
262  .Mass.  86. 


Emergency 
lifting  jack. 
1913,  598. 


Section  99.     All  street  railway  cars  operated  in  the  commonwealth  1 

shall  be  equipped  with  an  emergency  lifting  jack  and  with  such  other  2 

emergency  tools  as  may  be  approved  by  the  department.    Any  company,  3 

its  officers  or  employees,  operating  a  street  railway  car  in  the  use  of  4 

which  this  section  is  violated,  shall  be  punished  by  a  fine  of  not  less  than  5 

fifty  nor  more  than  one  hundred  dollars.  6 


Heating 
of  cars. 
1895,  136. 
R.  L.  112.  §  53. 
1906,  463,  III, 
§§91,  158. 
182  Mass.  598. 


Section  100.     The  department  shall  require  every  street  railway  1 

company  to  heat  its  cars,  when  in  use  for  the  transportation  of  passengers,  2 

at  such  times,  by  such  means,  and  to  such  extent,  as  the  department  3 

shall  determine,  and  the  company  shall  forfeit  twenty-five  dollars  for  4 

each  trip  run  by  any  of  its  cars  not  so  heated,  except  in  case  of  accident  5 

to  the  heating  process  or  apparatus,  or  other  unavoidable  cause.    The  6 

state  police  shall  cause  this  section  to  be  enforced.  7 


Enclosed 
platforms. 
1897,  452, 
§§  1.2. 
1900,  414, 
§§1,3. 
R.  L.  112, 
§§  56,  58. 
1906,  463,  III, 
§§92,  158. 


Section  101.    Every  street  car  in  use  for  the  transportation  of  pas-  1 

sengers  in  December,  January,  February  and  INIarch,  which,  while  in  2 

motion,  requires  the  constant  care  or  service  of  an  employee  upon  its  3 

platforms  or  upon  one  of  them,  shall  have  said  platforms  enclosed  in  4 

such  manner  as  to  protect  the  motormen,  conductors  or  other  employees  5 

operating  such  car  from  exposure  to  wind  and  weather  in  such  manner  6 

as  the  department  shall  approve.  7 


Chap.  IGL]  street  r.\ilways.  2111 

1  Section  102.    A  company  failing  to  comply  with  the  preceding  section  PenaUy._^ 

2  shall  be  punished  by  a  fine  of  not  more  than  one  hundred  dollars  for  each  im  4u,'  §  4] 

3  day  during  which  such  failure  continues. 

R.  L.  112,  §  59.  1906,  463,  III.  §§  94,  158. 

1  Section  103.    Aday's  work  for  aO  conductors,  guards,  drivers,  motor- Day's  work 

2  men,  brakemen,  despatchers  and  gatemen  employed  by  or  on  behalf  of  'I's^Vi'.' .^si;. 

3  a  street  railway  or  elevated  railway  company  shall  not  exceed  nine  hours,  h 'l'  laG,  1%. 

4  and  shall  be  so  arranged  by  the  employer  that  it  shall  be  performed  '/f93,^f8."'■ 
,5  within  eleven  consecutive  hours.    No  officer  or  agent  of  any  such  com-  Hf^'  H*-  5  *6- 

6  pany  shall  require  from  said  employees  more  than  nine  hours'  work  for  J9i|  |33. 

7  a  day's  labor.    Threat  of  loss  of  employment  or  threat  to  obstruct  or 

8  prevent  the  obtaining  of  employment  by  the  employees,  or  threat  to 

9  refrain  from  employing  any  employee  in  the  future  shall  be  considered 

10  "requiring",  within  the  meaning  of  this  section.    But  this  section  shall 

11  not  prevent  an  employee  of  the  character  mentioned  herein,  if  he  so 

12  desires,  from  working  more  hours  than  those  prescribed  herein  for  extra 
\',i  compensation.  A  company  violating  any  provision  of  this  section  shall 
14  forfeit  not  less  than  one  hundred  nor  more  than  five  hundred  dollars. 


FARES  -VND  ACCOMMODATIONS. 

1  Section  104.     Every  company  shall  furnish  reasonable  accommoda-  Reasonable 

2  tions  for  the  conveyance  of  passengers,  and  for  every  wilful  neglect  to  tions. 

3  provide  such  accommodations  shall  forfeit  not  less  than  five  nor  more  \seo'.  26i! 

4  than  twenty  dollars;   and  may  establish  the  rates  of  fare  for  all  passen-  ks.'us.'m^s'' 

5  gers  and  property  conveyed  or  transported  in  its  cars,  subject  to  the  Rl  112. 5  69. 

6  limitations  of  its  charter  or  other  provisions  of  law. 

1906,  463,  III,  §§  96,  158.  233  Mass.  347. 

1  Section  105.     If  the  department  deems  additional  accommodations  Additional 

,1.  .   .  •  1         J.  1      j_i_  -J.  accommoda- 

2  mcluding  waiting  rooms,  stations,  water  closets  and  other  sanitary  con-  tinas. 

3  veniences  for  the  traveling  public  are  required  upon  any  street  railway,  rIV.  112;  §  70. 

4  it  may,  after  due  notice  to  the  company  and  a  hearing,  make  an  order  §^97,^^8.'"' 

5  for  such  additional  accommodations,  and  may  alter,  renew  or  revoke  the  Jgy'^j^'^gg-  394 

6  order.    A  company  which,  for  more  than  one  week  after  receiving  writ- 

7  ten  notice  of  such  order,  fails  to  comply  therewith,  shall  forfeit  to  the 

8  use  of  the  city  or  town  where  such  additional  accommodations  are  to  be 

9  used,  or  if  they  are  to  be  used  in  more  than  one  city  or  town,  to  the  use 

10  equally  of  such  cities  or  towns,  one  hundred  dollars  for  each  day  there- 

1 1  after  during  which  such  failure  continues. 

1  Section  106.    No  company  shall  by  rule  or  otherwise  require  passen-  Companies 

2  gers  whom  it  permits  to  ride  upon  the  platform  to  do  so  at  their  own  risk,  quire  passen- 

3  and  no  such  passenger  shall  be  prevented  from  recovering  compensation  pSforlirfo"" 

4  in  damages  for  any  injury  by  reason  of  the  fact  that  he  is  so  riding.  owrrfil.""^" 

1910,  453.  191  Mass.  509.  202  Mass.  450. 

1S3  Mass.  96.  201  Mass.  114. 

1  Section  107.     A  company  may  provide  cars  for  special  service,  and  ^^^"free"""^ 

2  may  make  special  rates  therefor;  and  may  make  special  rates  for  working  5'sg|';°5|||'-5  is. 

3  men  and  working  women  on  week  davs  between  the  hours  of  five  and  R- l  112. 5  71. 

.  ,«  1  *•!  •  IP  I'll  19Ub,  463.  lli, 

4  seven  in  the  morning  and  five  and  seven  m  the  evening,  and  tor  children  §§  9s,  iss. 
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A  company  shall  not  give  free  tickets  or  passes  to  any  state,  county,  6 
city  or  town  official,  or  to  any  person  in  the  employ  of  the  common-  7 
wealth  or  of  any  county,  city  or  town,  except  policemen,  firemen  and  8 
letter  carriers  in  uniform;  but  it  may  give  them  to  a  director  of  the  9 
company  or  to  any  person  who  is  connected  with  it  in  any  executive  10 
capacity.  A  company  which  violates  any  of  the  provisions  of  this  section  11 
shall  forfeit  not  less  than  one  hundred  nor  more  than  five  hundred  dollars.  12 


Special  rates 
for  school 
pupils. 
1900,  197. 
R.  L.  112.  §  72. 
1906,  463.  Ill, 
§§99,  158; 
479. 

1908,  530. 
1910,  567. 
1927,9,  §  1. 
1928   222 
185  Ma'ss!  1S3. 
187  Mass.  436. 
196  Mass.  309. 
199  Mass.  279. 
212  Mass.  82. 


Section  108.  The  rates  of  fare  charged  by  street  or  elevated  railway  1 
companies  for  the  transportation  of  pupils  of  the  public  day  schools  or  2 
public  evening  schools,  of  vocational  schools  subject  to  chapter  seventy-  3 
four,  or  of  private  schools,  between  a  given  point  from  or  to  which  it  is  4 
necessary  for  them  to  ride  in  traveling  to  or  from  the  schoolhouses  in  5 
which  they  attend  school  and  their  homes,  whether  such  schoolhouses  6 
are  located  in  the  city  or  town  where  the  pupils  reside  or  in  another  city  7 
or  town,  shall  not  exceed  one  half  the  regular  fare  charged  by  such  street  8 
or  elevated  railway  company  for  the  transportation  of  other  passengers  9 
between  said  points,  and  tickets  for  the  transportation  of  pupils  as  afore-  10 
said,  good  during  the  days  or  evenings  on  which  said  schools  are  in  session,  11 
shall  be  sold  by  said  companies  in  lots  of  ten  each.  Upon  application  of  12 
any  company  alleging  abuses  in  the  use  of  such  tickets,  the  department  13 
may  impose  terms  and  regulations,  not  inconsistent  herewith,  relative  to  14 
the  sale  and  use  of  such  tickets,  and  the  furnishing  of  tickets  by  such  15 
company  in  accordance  with  the  terms  and  regulations  imposed  shall  16 
be  a  compliance  with  the  provisions  of  this  section.  A  railway  company  17 
violating  any  provision  of  this  section  shall  forfeit  twenty-five  dollars.       18 


1898.  .578.  §23. 

1901,  180. 

R.  L.  112,  §  73, 


1906,  463,  III.  §§  100,  158, 
185  Mass.  183, 
199  Mass.  279. 


1 


f flies'""  Section  109.     All  laws  relative  to  changes  and  regulation  of  fares     _ 

1871'  111'  1 34'  upon  railroads  shall  apply  to  changes  and  regulation  of  fares  upon  street     2 
p.  s.'u3.'§44.   railwavs.  3 


SJe  Awks' °'       Section  110.     A  company  shall  not  withdraw  or  discontinue  the  use  1 

and  free  of  auy  free  checks  or  free  transfers  from  one  car  or  line  of  cars  to  another  2 

1894, 383.  without  the  approval  of  the  department,  but  may  regulate  the  use  thereof  3 

1906, 46.3,'  III,  to  conform  to  rates  of  fare  established  under  authority  of  section  one  4 

§§  101. 158.  hundred  and  four.  5 


Public  notice 
of  change  of 
service. 
1916,  259. 


Section  111.  All  companies  shall  furnish  the  public  with  full  infor- 
mation, by  notice  posted  for  seven  consecutive  days  prior  to  the  date 
when  the  same  are  to  take  effect  in  the  cars  on  the  hues  affected,  of  any 
intended  change  in  the  running  of  cars,  or  the  discontinuance  of  any  line, 
or  any  change  in  the  general  public  service  of  said  companies. 

The  department  shall  give  notice  to  all  such  companies  of  the  fore- 
going provisions. 


Notice  to  cities 
and  towns  of 
proposed 
changes  in 
street  railway 
rates. 
1918,  144. 
232  Mass.  309. 


Section  112.  The  department  shall  forthwith,  upon  the  filing  of  a 
petition  or  schedule  for  any  change  in  the  tariff  or  rates  of  any  company, 
give  written  notice  of  the  proposed  change  to  the  mayor  or  selectmen  of 
all  cities  and  towns  where  the  street  railway  is  operated,  or  which,  in  the 
opinion  of  the  department,  would  be  affected  by  the  proposed  change. 


CllAP.    1()1.]  STREET    nAILWAYS.  2ll3 

1  Section  113.     Everv  company  shall  cause  to  be  printed  on  the  trans-  Ponaity  for 

.  .  II''  1  I'i-  1  1   •    1  1      iniause  (jf 

2  fcr  tickets  issued  by  it  to  passengers  the  conditions  under  which  such  transfer 

3  tickets  may  be  used.     Whoever  uses  a  transfer  ticket  in  violation  of  any  i;)04,  267. 

4  such  condition,  or  whoever  uses  or  attempts  to  use  a  transfer  ticket  not  s^Viss'"' 

5  issued  to  him,  or  whoever  for  value  disposes  of  or  attempts  to  dispose  of 

6  to  any  other  person  a  transfer  ticket  issued  to  him,  or  whoever  for  value 

7  delivers  or  attempts  to  deliver  a  transfer  ticket  not  issued  to  him  to  any 
S  person,  shall  be  i)unished  by  a  fine  of  not  more  than  fifty  dollars  or  by 
9  imprisonment  for  not  more  than  one  month. 

1  Section  114.     All  companies  may  transport  milk   and  cream  over  Transportation 

2  and  upon  their  respective  lines  of  railway  and  from  and  to  any  point  and'cream. 

3  thereon,  subject  only  to  the  supervision  of  and  to  such  regulations  as  ^^"'*'  ^'*' 

4  may  be  imposed  by  the  department. 

service  at  cost. 

1  Section  115.     Any  company,  except  the  Boston  Elevated  Railway  Companies 

2  Company  and  the  Eastern  ]\Iassachusetts  Street  Railway  Company,  and  ^rvi^at'  " 

3  the  successors  of  either  of  the  said  companies,  which  accepts  sections  i9i8_  280,  §  i. 

4  one  hundred  and  fifteen  to  one  hundred  and  twenty-eight,  inclusive,  as 

5  provided  in  section  one  hundred  and  twenty-six,  or  has  accepted  cor- 

6  responding  provisions  of  earlier  laws,  shall  thereafter  furnish  service  to 

7  the  public  at  cost,  and  shall  be  subject  to  said  sections,  inclusive,  with 

8  reference  to  the  matters  specified  therein,  but  in  all  other  respects  shall 

9  be  subject  to  the  general  laws  relating  to  street  railway  companies.     The 

10  words  "the  company"  as  used  in  said  sections,  inclusive,  shall  mean 

11  any  street  railway  company  which  has  accepted  said  sections  or  corre- 

12  sponding  provisions  of  earlier  laws. 

1  Section  116.     The  cost  of  the  service  shall  include  operating  expenses,  what  included 

2  taxes,  rentals,  interest  on  all  indebtedness  as  hereinafter  defined,  divi-  servke,"' 

3  dends  on  preferred  stock,  an  interest  return  at  the  rate  of  sbc  per  cent  J^ll^m^  2. 

4  per  annum  upon  the  stock  investment  as  determined  by  the  department 

5  under  this  section  and  such  allowances  for  depreciation,  obsolescence,  and 

6  losses  in  respect  to  property  sold,  destroyed  or  abandoned  as  may  be 

7  fixed  from  time  to  time  in  the  case  of  each  company  by  the  department, 
S  and  all  other  expenditures  and  charges  which,  under  the  classification  of 
9  accounts  of  the  interstate  commerce  commission  and  under  the  laws  of  the 

10  commonwealth,  are  properly  chargeable  against  income  or  surplus.     The 

11  words  "stock  investment"  as  used  in  said  sections  shall  mean  the  capital 

12  investment,  as  hereinafter  defined,  less  the  amount  paid  in  for  outstand- 
b')  ing  preferred  stock,  bonds  and  other  evidences  of  funded  indebtedness. 

14  The  words  "capital  investment"  as  u.sed  in  said  sections  shall  mean  the 
L")  amount  of  cash  or  fair  value  of  the  property  paid  in  for  stock,  bonds  and 
1()  other  evidences  of  funded  indebtedness  and  properly  expended  for  cap- 
17  ital  purposes,  such  amount  to  be  determined  by  the  department;   pro- 

15  vided,  that  if  it  has  approved  the  issue  of  any  such  securities,  no  further 

19  determination  in  regard  to  the  capital  investment  represented  by  such 

20  securities  shall  be  necessary. 

1  Section  117.    No  company  may  accept  sections  one  hundred  and  {^<ff"V,so"'§'3. 

2  fifteen  to  one  hundred  and  twenty-eight,  inclusive,  until  it  has  provided 

3  a  reserve  fund  of  not  less  than  six,  nor  more  than  twelve  per  cent,  of  the 
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gross  earnings  of  the  preceding  year,  except  as  otherwise  provided  in  this  4 
section.  Such  reserve  fund  may  be  pro\ided  by  the  issue  of  either  bonds  5 
or  stoclv  or  preferred  stock  issued  under  the  laws  regulating  such  issues.  6 
The  reserve  fund  shall  at  all  times  be  kept  separate  and  distinct  and  shall  7 
be  used  only  for  the  purpose  of  making  up  a  deficiency  of  income  where  8 
the  income  of  the  company  is  insufficient  to  pay  the  cost  of  service  as  9 
provided  in  the  preceding  section.  Until  so  used,  the  reserve  fund  may  10 
be  invested  in  bonds  of  the  United  States,  or  of  this  commonwealth  or  11 
any  city  or  town  thereof.  The  reserve  fund  shall  be  fully  subscribed  for  12 
upon  acceptance  of  said  sections  by  the  company,  but  shall  be  paid  in,  13 
over  a  period  not  exceeding  two  years,  at  such  times  and  in  such  amounts  14 
as  shall  be  directed  by  the  department.  Any  company  may  furnish  a- 15 
larger  reserve  fund  or  increase  it  with  the  approval  of  the  department.  16 
The  reserve  fund  as  originally  pro\ided  for  or  as  later  increased  shall  be  17 
considered  the  normal  reserve  fund.  18 


Unfunded  debt. 
Interest 
charges. 
1918,  280,  5  4. 


Use  of 

reserve  fund. 
1918,  280,  5  5. 


Section  118.    Any  company  desiring  to  accept  said  sections  shall,  1 

at  the  time  of  its  application  to  the  department  to  determine  the  amount  2 

of  its  stock  investment,  apply  to  it  to  determine  the  status  of  its  then  3 

unfunded  debt.     The  department  shall  thereupon  disallow  any  amount  4 

thereof  which  it  deems  was  improperly  incurred.     Interest  charges  upon  5 

the  debt  so  disallowed  shall  be  borne  by  the  company  and  charged  to  6 

the  amount  which  would  otherwise  be  available  as  a  return  upon  the  7 

stock  investment.     Interest  charges  upon  the  residue  of  the  unfunded  8 

debt  shall  be  included  in  the  cost  of  service.     Interest  charges  upon  the  9 

unfunded  debt  incurred  by  the  company  after  its  acceptance  of  said  10 

sections  shall  be  included  in  the  cost  of  service  unless  the  department  11 

determines  any  portion  of  such  debt  to  be  unreasonable  or  improper.     In-  12 

terest  charges  upon  any  portion  disallowed  shall  thereafter  be  deducted  13 

from  the  return  upon  the  stock  investment.  14 


Section  119.  Whenever  the  income  of  the  company  is  insufficient 
to  meet  the  cost  of  service  as  defined  in  section  one  hundred  and  sixteen, 
the  reserve  fund  shall  be  used,  so  far  as  necessary,  to  make  up  the  de- 
ficiency, but  when  the  income  exceeds  the  cost  of  the  service,  the  excess 
shall  be  transferred  to  and  become  a  part  of  the  reserve  fund. 


Schedules  of 
grades  of  fare. 
Approval  and 
modification. 
1918,  280,  §  6. 


Section  120.  A  company  accepting  said  sections  shall  file  with  its 
acceptance  a  schedule  of  nine  different  grades  of  fare  and  of  transfer 
privileges.  One  such  grade  it  shall  designate  as  the  initial  grade  which  it 
desires  to  establish  and  which  will,  in  its  opinion,  enable  it  to  earn  income 
sufficient  to  meet  the  cost  of  service.  Four  of  the  other  grades  shall 
provide  for  progressive  increases  and  four  for  progressive  decreases  in 
revenue,  and  each  interval  of  increase  or  decrease  shall  be  calculated  to 
increase  or  decrease  the  reserve  fund  by  thirty  per  cent  of  the  normal  8 
reser\-e  fund.  Within  thirty  days  thereafter,  after  notice  and  a  public  9 
hearing,  the  department  shall  either  approve  the  schedule  so  filed  or  10 
shall  establish  a  schedule  similarly  designed  in  place  thereof;  provided,  11 
that  if,  during  any  period  of  sixty  days,  more  than  one  company  shall  12 
file  its  acceptance  of  said  sections  and  a  schedule  of  proposed  grades  of  13 
fare,  the  department  shall  not  be  required  to  approve  or  establish  the  14 
grades  of  fare  for  any  such  company  until  thirty  days  after  it  has  passed  15 
upon  all  schedules  previously  filed  in  accordance  with  this  section.  When-  16 
ever,  by  reason  of  any  change  in  the  existing  rate  of  fare,  there  are  less  17 
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IS  tliMii  tour  crrades  either  above  or  below  the  rate  of  fnrc  then  in  force,  the 

19  company  sliall  forthwitli  file  witli  the  ilcpartment  a  schedule  of  additional 

20  grades  of  fare,  so  that  there  will  always  be  both  above  ami  below  the 

21  existing  rate  of  fare  not  less  than  four  grades  of  fare,  and  the  department 

22  shall  thereupon,  within  sixty  days  thereafter,  either  approve  the  schedule 
2.3  so  filed  or  itself  establish  in  lieu  thereof  the  necessary  additional  grades  of 

24  fare. 

25  If  at  any  time  it  shall  appear  to  be  in  the  interest  of  the  public  or  of 

26  the  company  that  the  said  schedule  should  be  changed  either  with  regard 

27  to  the  method  or  basis  upon  which  the  fares  and  transfer  privileges  are 

28  established,  or  because  the  steps  between  the  ditl'erent  grades  are  too 

29  small  or  too  great,  or  for  any  other  reason,  the  company,  with  the  ap- 

30  proval  of  the  de})artment,  may  change  the  said  schedule. 

31  Except  as  above  provided,  the  department  may  modify  such  schedule 

32  only  after  it  has  been  in  effect  for  a  period  of  one  year;   provided,  that 

33  no  modification  of  the  schedule  which  diminishes  the  rate  of  return  on  the 

34  stock  investment  shall  be  continued  in  effect  for  a  period  exceeding  four 

35  months. 

1  Section  121.     If,  as  of  the  last  day  of  any  INIarch,  June,  September  changes  in 

2  or  December,  the  reserve  fund  shall  exceed  by  thirty  per  cent  or  more  the  ig'is,  28o,  §  i. 

3  normal  reserve  fund,  and  during  the  three  preceding  months  the  income 

4  shall  have  exceeded  the  cost  of  the  service,  the  company  shall,  within 

5  thirty  days  thereafter,  put  into  efTect  the  next  lower  grade  of  fare  adopted 
G  as  aforesaid;  and  if,  as  of  the  last  day  of  any  March,  June,  September  or 

7  December,  the  reserve  fund  shall  be  less  than  seventy  per  cent  of  the 

8  normal  reserve  fund,  and  during  the  three  preceding  months  the  income 

9  has  been  less  than  the  cost  of  service,  the  company  shall,  within  thirty 

10  days  thereafter,  put  into  effect  the  next  higher  grade  of  fare,  and  the  fare 

11  shall  continue  to  be  decreased  or  to  be  increased,  if  the  amount  of  the 

12  reserve  fund  is  above  or  below  said  limits,  as  of  such  quarterly  dates. 

13  The  company,  with  the  consent  of  the  department,  may  put  into  efTect 

14  the  next  higher  or  lower  grade  of  fare  at  any  time  when  the  reserve  fund 

15  is  below  or  above  the  normal  amount. 

1  Section  122.    The  company  shall  provide  an  improvement  fund  of  improvement 

2  an  amount  required  by  the  department  but  not  exceeding  five  per  cent  i'-"**'  ^so,  §  8. 

3  of  the  capital  investment.     Such  fund  may  be  raised  by  the  issue  of 

4  bonds  or  stock  or  preferred  stock.     It  shall  be  fully  subscribed  within 

5  sixty  days  after  determination  of  the  capital  investment  of  the  company, 

6  and  shall  be  paid  in  from  time  to  time,  as  required,  by  a  plan  of  gradual 

7  improvement  to  be  approved  by  the  department. 

1  Section  123.    Any  company  accepting  said  sections  shall  be  bound  ot'TOmpany 

2  therebv  to  sell  its  entire  propertv  and  franchises  as  a  going  concern  to  to.seii  tostate 

r,i*  ,1  ^.*  .  p    ^  or  niunicl- 

6  the  commonwealth  or  to  any  city  or  town  at  any  time  tor  an  amount  paiity. 

4  in  cash  equal  to  the  stock  investment,  and  the  amount  of  cash  paid  in 

5  for  preferred  stock,  and  the  purchaser  shall  in  adflition  assume  all  out- 
T)  standing  bonds,  contracts,  leases  and  other  liabilities  of  the  company. 

7  Said  sections  shall  not  affect  the  right  of  the  commonwealth  or  of  any  ' 
S  city  or  town  to  acquire  at  any  time,  by  eminent  domain  under  chapter 
9  seventy-nine,  the  property  and  franchises  of  any  company  accepting 

10  said  sections. 
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Appointment 
of  directors 
bv  governor. 
1918.  280,  I  10. 


Section  124.     The  governor,  with  the  advice  and  consent  of  the  1 

council,  shall  appoint  for  terms  of  three  years  each  three  persons  to  be  2 

members  of  the  board  of  directors  of  any  company  which  accepts  said  3 

sections,  of  whom  at  least  two  shall  be  residents  of  a  city  or  town  ser\'ed  4 

by  the  company,  and  none  shall  be  an  owner  of  its  stocks  or  bonds.  5 

They  shall  ha\'e  and  exercise  all  the  power  and  privileges  of  the  other  6 

directors  of  the  company,  and  shall  receive  such  fees  as  are  paid  to  the  7 

other  directors.    The  by-laws  of  the  company  shall  be  modified  so  as  to  8 

permit  of  the  appointment  of  such  persons  as  directors,  and  shall  also  9 

provide  for  monthly  meetings  of  the  board.     If  any  such  board  shall  10 

have  an  executive  committee  or  a  finance  committee,  or  any  other  11 

standing  committee,  at  least  one  of  the  persons  appointed  by  the  gov-  12 

ernor  shall  be  a  member  of  every  such  committee.  13 


Reports  by 
companies. 
Supervision 
and  investiga- 
tion by  de- 
partment. 
1918,  280,  §  11. 


Section  12.5.  In  order  that  the  department  may  at  all  times  be  in  a  1 
position  to  take  such  action  as  the  public  interest  requires,  the  com-  2 
panics  shall  furnish  it  each  month  with  such  statements  as  it  requires,  3 
showing  the  condition  of  the  reserve  fund,  the  income  and  expenditures  4 
of  the  previous  month  and  such  other  information  as  the  department  5 
may  desire.  The  commonwealth  shall  be  divided  by  the  department  6 
into  street  railway  districts,  and  for  each  district  within  which  one  or  7 
more  companies  has  accepted  said  sections  the  department  shall  appoint  8 
one  or  more  resident  supervisors  for  terms  of  three  years,  their  salaries  9 
and  expense  allowance  to  be  fixed  by  the  department  and  paid  by  the  10 
company  as  an  operating  expense,  or,  if  their  duties  extend  to  more  than  11 
one  company,  their  salaries  and  expenses  shall  be  apportioned  among  12 
the  several  companies  in  respect  to  which  they  act,  in  such  manner  as  13 
the  department  may  determine.  Said  supervisors  shall  keep  in  constant  14 
touch  with  the  operation  of  the  companies  and  inform  the  department  15 
of  all  complaints  and  criticism  of  the  service  rendered.  16 

If  the  department  deems  any  special  investigation  of  any  company  17 
necessary  it  may  order  the  same  at  the  expense  of  the  company.  IS 

The  department  may  require  such  changes  in  the  management  and  19 
operation  of  any  company  which  has  accepted  said  sections  as  it  deems  20 
necessary  for  the  efficient  conduct  of  the  business  of  the  company  in  the  21 
public  interest.  22 

Any  foreign  company  furnishing  electric  light  or  power  to  any  street  23 
railway  company  operating  under  said  sections  shall  file  annually  with  24 
the  department  a  schedule  of  all  rates  charged  to  all  its  customers  for  25 
power  where  the  electricity  is  furnished  by  a  central  plant  to  others  than  26 
the  said  railway  company  and  with  such  other  information  in  such  form  27 
as  tlie  department  requires.  The  department  may  prohibit  the  trans-  28 
mission  of  electricity  for  either  light  or  power  unless  such  information  is  29 
filed  as  requested  and  the  prices  charged  therefor  are  determined  by  it  30 
to  be  fair  and  reasonable.  31 


Acceptance 
of  |§  115-128 
by  companies. 
1918,  280,  5  12 


Section  126.     Any  company  desiring  to  accejjt  said  sections  shall  1 

apply  to  the  department  to  determine  the  amount  of  its  capital  invest-  2 

ment  and  of  its  stock  investment,  and  upon  such  determination  the  3 

company  may  accept  said  sections  by  filing  with  the  department  its  4 

election  so  to  do,  authorized  by  a  \-ote  of  not  less  than  a  majority  of  its  5 

capital  stock,  and  evidence  satisfactory  to  the  department  that  it  has  pro-  6 

vided  or  will  provide  the  reserve  and  improvement  funds  mentioned  in  7 

sections  one  hundred  and  se\-enteen  and  one  hundred  and  twenty-two.  8 
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9      The  department  may  permit  any  company  desiring  to  operate  under 

10  said  sections  to  bcjjin  operations  before  the  determination  of  its  capital 

11  investment  and  of  its  stock  in\estment;    provided,  tliat  the  company 

12  has  met  all  the  other  requirements  of  said  sections,  but  no  dividends  shall 

13  be  disbursed  to  the  liolders  of  any  common  stock  until  after  said  deter- 

14  mination  has  been  made. 

1  Section  127.     Tlie  department  may  order  any  company  accepting;  Disposing 

2  said  sections  to  disjjose  of  any  property  no  longer  of  service  to  the  com-  pm^pcrty^ 

3  pany.    Any  loss  thereby  incurred  it  may,  with  the  approval  of  the  de-  5*4^'  ^p-  *^^- 

4  partment,  distribute  over  such  period,  not  exceeding  ten  years,  as  the  '^^*'  -*°'  ^  '^• 

5  department  siiall  designate,  instead  of  charging  the  entire  amount  of 
()  sucli  loss  against  its  earnings  or  surplus  for  the  year  in  wiiich  such  loss 
7  may  accrue. 

1  Section  12S.    If  a  majority  of  the  state  directors  of  a  company  believe  Revising 

2  that  a  particular  order  or  decision  of  the  department  would  impair  the  department. 

3  ability  of  the  company  to  pay  the  six  per  cent  interest  return  on  the  '^'^'  ^*°'  ^  '^ 

4  stock  investment  as  provided  in  section  one  hundred  and  sixteen,  they 

5  shall  so  advise  the  department  in  writing,  and  if,  after  reconsideration, 
G  the  department  insists  upon  the  order  or  decision  the  company  may  apply 
7  by  petition  to  the  supreme  judicial  court  for  a  reversal  or  modification 
S  thereof.  The  court  may  appoint  three  commissioners  to  determine  the 
9  facts  and  questions  at  issue,  and  their  report,  if  confirmed  by  the  court, 

10  shall  be  final. 


RAILROAD   CROSSINGS. 


jlition 
f  grade 


1  Section  129.    For  the  purpose  of  avoiding  or  abolishing  a  crossing  of  '^,^°''' 

2  a  railroad  by  the  tracks  of  a  street  railway  company  at  grade,  the  com-  orossings. 

3  pany  may  purchase  or  take  by  eminent  domain  under  chapter  seventy-  R.  l'.  112',  §  65. 

4  nine  land  necessary  therefor,  not  exceeding  fifty  feet  in  width,  outside  §§  fis^^iis.  ' 

5  tiie  limits  of  a  public  way;   but  no  land  shall  be  so  taken  which  cannot  i^^  Mass.  445. 

6  lawfully  be  taken  for  the  laying  out  of  a  railroad,  nor  shall  it  be  so  taken 

7  until  a  plan  on  an  appropriate  scale,  showing  by  metes  and  bounds  the 
S  land,  and  the  names  of  the  owners  thereof,  has,  after  notice  to  .such 
9  owners,  and  after  such  public  notice  and  hearing  as  is  required  by  section 

10  seven,  been  approved  in  writing  ijy  the  board  of  aldermen  of  the  city  or 

1 1  the  selectmen  of  the  town  where  such  land  is  situated;  nor  shall  the  land 

12  of  a  railroad  corporation  or  of  another  street  railway  company  be  so 

13  taken  without  its  consent,  except  witli  the  approval  of  the  department 

14  after  notice  and  a  hearing. 

1  Section  130.    A  company,  which  has  acquired  land  for  such  purpose.  Construction 

2  may  construct  its  railway  over  or  under  a  railroad,  in  the  manner  agreed  outside  '^ 

3  upon  by  the  companies,  or,  if  they  do  not  agree,  in  the  manner  prescribed  i's98,Vo4,'*§3. 

4  by  the  department ;  but  no  overhead  structure  shall  be  built  at  a  height  fgQg-  ^gf;  i\ij' 

5  of  less  than  eighteen  feet  above  the  railroad  track  without  the  written  55  lis,  iss. 

6  consent  of  the  department. 

1  Section  131.    The  board  of  aldermen  of  a  city  or  the  selectmen  of  a  structures 

2  town,  if  a  public  way,  and  the  department  of  public  works,  if  a  state  of  pubiilfways 

3  highway,  may  authorize  structures  or  alterations  within,  or  partly  within,  highways. 
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R  ^L  U2'  1 68  ^^^  limits  thereof,  which  are  necessary  for  carrying  a  street  railway  over  4 

l?''.'';A*®,^i<?"'    or  under  a  railroad,  if  such  way  is  not  thereby  made  unsafe  for  other  5 

1931,394,  §107.  public  travel.  6 

187  Mass.  445. 


Change  of 
name. 

1891,  360, 
H  1.2. 

1892.  198. 

R.  L.  109,  §  9. 
1906,  463.  Ill, 
§§  122,  158. 

Certificate  of 
change  to 
be  filed  with 
state  secretary. 
1891,  360,  §  3. 
R.  L.  109,  §  10. 
1906,  463,  III, 
§§  123,  158. 


CHANGE  OF  N.\JHE. 

Section  132.    Upon  the  application  of  any  company,  authorized  by  1 

a  vote  of  two  thirds  of  the  shares  present  and  voting  at  a  meeting  called  2 

therefor,  the  department  may,  after  public  notice  and  a  hearing,  author-  3 

ize  such  company  to  change  its  name.  4 

Section  133.    A  certified  copy  of  such  authorization  and  a  certificate  1 

of  the  vote  of  the  company,  signed  and  sworn  to  by  the  president,  treas-  2 

urer  and  a  majority  of  the  directors,  shall  be  filed  in  the  office  of  the  3 

state  secretary.    The  department  shall  require  public  notice  to  be  given  4 

of  the  change  so  authorized ;  and  upon  receipt  of  proof  thereof  the  state  5 

secretary  shall  grant  a  certificate  of  the  name  which  the  company  shall  6 

bear,  which,  subject  to  the  restrictions  of  section  foiu-,  shall  thereafter  7 

be  its  legal  name.  8 


Rights  and 
habilities 
under  new 
name. 

1891,  360,  §  4. 
R.  L.  109,  §  11. 
1906,  463,  III, 
§§  124.  158. 


Section  134.     A  company  shall  have  the  same  rights,  powers  and  1 

privileges,  and  be  subject  to  the  same  duties,  obligations  and  liabilities,  2 

under  its  new  name  as  before  its  name  was  changed,  and  may  sue  and  be  3 

sued  by  its  new  name;  but  any  action  brought  against  it  under  its  former  4 

name  shall  not  be  defeated  on  that  account,  and,  on  motion  of  either  5 

party,  the  new  name  may  be  substituted  therefor.  6 


Sale  of  rail- 
way by 
receivers. 
1900,  381, 
§§  1.2,6. 
R.  L.  112,  §  12 
1906.  463,  III, 
S§  144,  158. 
191  Mass.  522. 
222  Mass.  35. 


SALE  BY  RECEIVERS. 

Section  135.  A  receiver  of  the  property  of  a  company  may,  by  order  1 
of  the  court,  sell  and  transfer  the  railway  and  property  of  such  company,  2 
its  locations  and  franchises,  on  such  terms  and  in  such  manner  as  the  3 
court  orders.  The  purchasers  from  such  recei\-er,  and  a  company  organ-  4 
ized  under  the  following  section,  if  such  railway  has  been  transferred  5 
to  it,  shall  hold  and  possess  said  railway,  all  its  rights  and  franchises  6 
and  all  property  acquired  in  connection  therewith,  with  the  same  rights  7 
and  privileges  and  subject  to  the  same  duties  and  liabilities  as  the  original  8 
company;  but  no  action  shall  be  brought  against  such  purchasers  or  9 
such  new  company,  to  enforce  any  liability  incurred  by  said  original  10 
company,  except  debts  and  liabilities  owing  from  said  original  company  11 
to  any  city  or  town  where  the  railway  is  operated  and  taxes  and  assess-  12 
ments  for  which  said  original  company  is  liable  under  the  laws  relating  13 
to  street  railways,  which  shall  be  assumed  and  paid  by  said  new  company.  14 
This  section  shall  not  impair  the  powers  of  the  holders  of  an  outstanding  15 
mortgage  to  enforce  their  rights  by  suit  or  otherwise.  16 


Agreement  of 
association  of 
new  company. 
1874,  29,  §  3. 
P.  S.  113,  §4. 
1900,  381, 
§§3,4. 
R.  L.  112, 
5§4,  13,  14, 
1906,  463,  HI. 
§§  4,  145,  1.58. 
1923.  491,  §  2. 
184  Mass.  310. 


Section  136.  The  purchasers  at  such  sale  shall,  with  their  associates, 
to  the  number  of  at  least  fifteen,  within  sixty  days  after  such  sale,  organ- 
ize a  company  for  the  purpose  of  holding,  owning  and  operating  the 
street  railway  purchased,  by  filing  in  the  office  of  the  state  secretary  a 
written  agreement  of  association,  which  shall  state: 

(a)  That  the  subscribers  thereto  associate  themselves  with  the  inten- 
tion of  forming  a  street  railway  company. 
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<S      (b)  The  corporate  name  assumed,  which  shall  be  one  not  in  use  by  i9i  Mass.  522. 

^  ,  '  .,  .  ,  ,1  ■        .,        218  Mass.  367. 

9  any  other  street  railway  coinpan\-   in   the  coinmonwealtli,   or,  in  the  222  Mass.  35. 

10  judgment  of  the  department,  so  similar  thereto  as  to  be  likely  to  be  mis- 

11  taken  for  it,  and  which  shall  contain  the  words,  "street  railway  com- 

12  pany".  at  the  end  thereof. 

13  ((■)  The  corporate  name  of  the  company  whose  property  and  fran- 

14  chises  have  been  purchased. 

15  (d)  The  termini  of  the  railway. 

16  (e)  The  length  of  the  railway,  as  nearly  as  may  be. 

17  (/)  The  name  of  each  city  and  town  where  the  railway  is  located. 

IS      {(/)  The  name  of  the  court  by  which  the  sale  was  ordered,  the  date  of 

19  such  order,  and  date  of  sale. 

20  (/()  The  total  amount  of  the  capital  stock  of  the  company,  which  shall 

21  be  fixed  at  an  amount  approved  by  the  department,  but  which  shall  not 

22  exceed  the  fair  cost,  as  determined  by  the  department,  of  replacing  the 
2.3  railway  and  property  so  acquired,  less  the  amount  of  any  outstanding 
2-1  mortgages  to  which  said  railway  and  property  may  be  subject  in  the 
2.5  hands  of  the  new  company. 

26  (/)  The  par  value  of  the  shares,  which  may  be  one  hundred  dollars, 

27  fifty  dollars  or  twenty-five  dollars  as  the  department  shall  authorize. 

2S  0)  The  names  and  residences  of  at  least  five  persons,  who  shall  be 
29  subscribers  to  the  agreement  of  association,  to  act  as  directors  until 
.30  others  are  chosen  and  cjualified  in  their  stead. 

31  Each  associate  shall  subscribe  to  the  agreement  of  association  his 

32  name,  residence,  post  office  address,  and  the  number  of  shares  of  stock 

33  which  he  agrees  to  take. 

1  Section  137.    The  state  secretary  shall  receive  the  agreement  of  as-  organization. 

2  sociation,  and  preserve  it  in  lorm  convenient  tor  reference  and  open  to  §§3,5. 

3  public  inspection,  and  shall  issue  a  certificate  of  incorporation  in  the  form  55  ^'3,  u"' 

4  authorized  by  section  nine.    Thereupon,  the  company  shall  organize  in  Ij^f^g^.^i^js"' 

5  the  manner  provided  in  this  chapter  for  the  organization  of  a  company.  218  Mass,  367. 

6  Such  company  may  begin  business  as  soon  as  it  is  organized,  and  shall 

7  have  all  the  rights  and  be  subject  to  all  the  duties  of  a  street  railway 
S  company,  except  as  otherwise  provided  in  this  and  the  preceding  section. 

9  If  said  purchasers  fail  to  organize  a  company  as  hereinbefore  provided, 
10  all  rights  and  powers  to  operate  said  railway  shall  thereupon  cease. 

BOOKS,   RETURNS  AND  REPORTS. 

1  Section  13S.    The  directors  of  every  street  railway  company  shall  f4'"°o 

2  annually  within  the  time  prescribed  by  section  thirty-two  of  chapter  || 5.6:  240, 

3  one  hundred  and  fifty-nine  transmit  to  the  department  a  return  of  the  g.  .s'.  63. 

4  company  for  the  year  ending  on  December  thirty-first  preceding  which  is64.  229, 

5  shall  be  sworn  to  by  the  treasurer  and  the  chief  accounting  officer  of  the  ilTasoV. 

6  company.    Such  return  shall  set  forth  copies  of  all  leases  and  contracts  fgyV, I'st;  ^^^' 

7  made  during  the  year  with  other  street  railway  companies,  and  shall  fljl^'iyl'^®- 

8  contain  full  and  complete  information  upon  the  several  items  contained  E 'J;  Yr' \^93 

9  in  the  form  prescribed  by  the  department.    A  company  owning  a  leased  i906^  463^  iii, 

10  railway  shall  be  responsible  for  the  completeness  and  correctness  of  its  i9i7%'22!§4. 

11  annual  return  to  the  same  extent  as  if  the  railway  were  in  its  own  pos- 

12  session.    A  company  which  fails  to  make  a  return,  or  to  amend  it  when 

13  notified  so  to  do,  shall  forfeit  twenty-five  dollars  for  each  day  during 

14  which  such  failure  continues. 
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Tabies^and^  SECTION  139.    The  department  shall  prepare  tables  and  abstracts  of  1 

returns.  the  retums  of  the  several  companies,  and  may  inckide  in  its  annual  2 

p.  s.'ii3,'§  60.'  report  such  of  them  as  it  deems  expedient.  3 

R.  L.  112,  §  96.  1906,  463,  III,  §§  153,  158. 


Lessee  of 
street  railway 
to  make  same 
report  to 
lessor. 

1864,  229,  §  24. 
1871,  381,  §  32. 
P.  S.  113,  §  61. 


Section  140.    The  lessee  of  a  street  railway  shall  make  to  the  com-  1 

pany  which  owns  it  the  same  annual  return  on  oath  of  the  operations  2 

and  business  of  the  railway  as  is  required  of  the  company  which  owns  3 

it;  and,  for  failure  so  to  do,  shall  be  liable  in  tort  to  said  company  for  all  4 

the  penalties  prescribed  by  law  for  failure  by  it  to  make  its  annual  return.  ,5 

R.  L.  112,  §  97.  1906,  463,  III,  §§  154,  158. 


Records  of 
proceedings 
before  depart- 
ments, etc. 
1898,  578,  §  25. 
R.  L.  112,  §98. 
1906,  463.  Ill, 
§§  155,  158. 


Section  141.     Every  state  department  and  commission  shall  keep  a  1 

record  of  its  proceedings  in  any  matter  considered  by  it  under  any  laws  2 

affecting  street  railways  in  which  it  shall  enter  every  request,  made  by  3 

any  party  before  it,  for  a  ruling  of  law  and  of  its  action  upon  such  re-  4 

quest,  and  the  neglect  either  to  grant  or  refuse  such  request  shall,  subject  5 

to  section  five  of  chapter  twenty-five,  be  taken  in  any  judicial  review  6 

of  such  proceedings  as  a  refusal.  7 


Enforcement 
of  laws. 
1861,  199,  §  1. 
1864,  229,  §  43. 
1866,  294,  §  1. 
1871,  381,  §  57. 
P.  S.  113,  §  63. 
1891,  293. 
1898,  578,  §  25. 
R.  L.  112, 
5  100. 

1906.  463.  Ill, 
§§  157,  158. 
1911.  487. 
161  Mass.  416. 
175  Mass.  518. 


additional  remedy. 

Section  142.    The  supreme  judicial   or  superior  court  shall   have  1 

jurisdiction  in  equity,  on  petition  of  a  company,  or  of  the  board  of  alder-  2 

men  of  a  city  or  the  selectmen  of  a  town  where  the  street  railway  is  3 

located,  or  of  any  interested  party,  to  compel  the  observance  and  to  4 

restrain  the  violation  of  all  laws  which  govern  street  railway  companies,  5 

and  of  all  orders,  rules  and  regulations  made  in  accordance  with  this  6 

chapter  by  the  board  of  aldermen,  selectmen  or  the  department,  and  to  7 

review,  annul,  modify  or  amend  the  rulings  of  any  state  department  or  8 

commission  relative  to  street  railways  as  law  and  justice  may  require.  9 


179  Mass.  449. 
184  Mass.  294,  310. 
192  Mass.  90,  106. 


205  Mass.  94. 
209  Mass.  213. 
229  Mass.  399. 


231  Mass.  540. 
254  Mass.  42. 


Establishment 
of  transporta- 
tion area. 
1920,  599,  §  1. 


transportation  areas. 

Section  143.     A  city  or  town  may  establish,  or  two  or  more  cities  or  1 

two  or  more  towns,  or  two  or  more  cities  and  towns,  may  unite  for  the  2 

purpose  of  establishing,  transportation  areas  for  the  operation  of  freight  3 

or  passenger  service,  or  both,  on  street  railways  existing  therein.     Upon  4 

the  approval  of  such  an  agreement  by  the  department  and  by  the  voters,  5 

as  provided  in  section  one  hundred  and  forty-five,  such  a  transportation  6 

area  shall  be  a  body  corporate  or  politic,  and  may  become  vested  with  7 

all  the  rights  and  powers  and  shall  be  subject  to  all  the  duties  and  obliga-  8 

tions  hereinafter  conferred  or  imposed.     All  the  laws  and  penalties  re-  9 

lating  to  privately  operated  street  railways  within  the  commonwealth,  10 

and  such  rules  and  regulations  as  may  from  time  to  time  be  prescribed  11 

by  the  department  shall  apply  to  such  an  area.     The  area  shall  be  given  12 

a  distinctive  name  by  the  trustees,  hereinafter  provided  for,  which  shall  13 

include  the  words  "Transportation  Area".  14' 


Preliminary 
agreement. 
1920,  599,  §  2. 


Section  144.    A  city,  by  vote  of  its  city  council,  subject  to  the  1 

provisions  of  its  charter,  or  a  town  by  vote  of  its  board  of  selectmen,  may  2 

make  preliminary  agreements  with  one  or  more  companies  operating  3 

within  its  territory  for  the  lease  or  purchase  and  operation  of  the  prop-  4 
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5  erties  of  said  company.     For  tlio  purposes  of  this  section,  a  company 

6  shall  act  by  a  majority  of  its  board  of  directors. 

1  Section  145.     Upon  the  acceptance  of  such  a  preliminary  agreement  ^,^j';fP**'"^'' ''>' 

2  by  a  majority  in  interest  of  all  classes  of  stock  in  such  a  company  entitled  1920,  599. 5  3. 

3  to  vote,  and  approval  by  the  dejjartment  after  a  public  hearinj;  of  which  §'25s. 

4  due  notice  shall  be  given,  the  agreement  shall  thereupon  be  binding 

5  upon  the  company,  subject  to  accei^tance  by  the  voters  as  hereinafter 

0  ])rovided.     The  department  shall  make  an  appraisal  of  the  property  to 

7  which  the  agreement  relates,  and  shall  determine  the  value  thereof  and 

8  the  price  or  rental  to  be  paid  therefor  by  the  transportation  area.     The 

9  appraisal  shall  be  on  the  basis  of  the  actual  value  at  the  time  of  appraisal 

10  and  not  of  the  cost  of  replacement.     Thereupon  the  said  agreement  and 

11  appraisal  shall  be  advertised  in  a  newspaper  published  in  every  city 

12  and  town  within  said  area,  or  in  the  county  as  the  department  may 
1:1  determine,  and  shall,  within  sixty  days,  be  submitted  to  the  voters  in 

14  every  such  city  at  a  regular  or  special  municipal  election,  and  in  every 

15  such  town  at  a  town  meeting  called  for  the  purpose,  in  the  form  of  the 
l(i  following  question  to  be  placed  upon  the  official  ballot:  "Shall  the 
17  agreement  with  the  company,  providing  for  the  operation 
IS  of  its  property  by  a  transportation  area  under  sections  one  hundred 
li)  and  forty-three  to  one  hundred  and  fifty-eight,  inclusi\e,  of  chapter  one 

20  hundred  and  sixty-one  of  the  General    Laws  to   which    the    city   of 

21  (or  town  of  )  shall  be  a  party,  be  accepted?" 

22  If  approved  by  a  majority  of  the  voters  voting  thereon  by  ballot  in  every 

23  such  city  and  town,  except  such  as  may  have  been  excluded  by  the  depart- 

24  nient,  acting  under  section  one  hundred  and  fifty-four,  the  said  agreement 

25  shall  thereupon  be  binding,  but  not  otherwise,  and  the  mayor  and  city 

26  council  and  the  selectmen  shall  have  authority  to  execute  such  further 

27  agreements,  contracts  or  leases  as  may  be  necessary  to  effect  the  purposes 
2S  and  terms  of  the  preliminary  agreement. 

1  Section  146.     The  management  and  control  of  a  transportation  area  Trustees,  ap- 

2  shall  be  vested  in  a  board  of  trustees  of  whom  two  shall  be  chosen  by  the  TOmpensat'ion. 

3  mayor  of  each  city  concerned,  with  the  approval  of  the  city  council,  and  '®'°'  ^^^'    *' 

4  two  by  the  selectmen  of  each  town  concerned.     The  initial  appointees 

5  shall  serve  for  terms  of  one  and  two  years,  respectively,  and  their  suc- 
()  cessors  for  terms  of  two  years.     If  a  transportation  area  is  established 

7  by  a  single  city,  or  town,  its  board  of  trustees  shall  consist  of  five  members, 

8  of  whom  the  initial  appointees  shall  serve  for  one,  two,  three,  four  and 

9  five  years,  respecti\'ely,  and  their  several  successors  for  five  years  each. 

10  Each  trustee  shall  be  sworn  to  the  faithful  performance  of  his  duty,  and 

1 1  a  certificate  thereof  shall  be  recorded  in  the  records  of  the  secretary  of 

12  the  area,  and  shall  ser\e  until  his  successor  is  qualified.     A  trustee  may 

13  be  removed  for  cause  by  the  appointing  authority,  and  any  vacancy  shall 

14  be  filled  in  the  same  manner  as  an  original  appointment.     The  trustees 

15  shall  not  be  deemed  public  officers  within  the  meaning  of  section  forty 
Hi  of  cha]:)ter  two  hundred  and  seventy-one,  nor  shall  they  incur  any  personal 
17  liability  as  such.  Together  with  their  agents  and  employees,  they  shall 
IS  be  deemed  agents  of  the  transportation  area.     The  trustees  shall  receive 

19  no  stated  salaries,  but  may  be  paid  not  more  than  ten  dollars  each  for 

20  every  meeting  attended,  but  no  trustee  shall  receive  in  the  aggregate  more 

21  than  three  hundred  dollars  annuallv.     No  stockJiolder  in  a  street  railway 
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company  the  property  of  which  is  leased  to  a  transportation  area  shall  22 
act  as  a  trustee  for  such  area.  23 


Powers. 
1920,  599,  §  6. 


Section  147.  The  board  of  trustees  of  a  transportation  area  shall 
have  full  power  to  operate  the  street  railway  property  leased  or  acquired 
thereby,  or  to  lease  or  sublease  the  same,  subject  to  such  conditions  as 
may  be  approved  by  the  department,  and  may  appoint  and  remove  and 
fix  the  compensation  of  such  officers,  managers  and  assistants  as  may  be 
necessary. 


Officers  of 
board,  etc. 
1920,  599,  I  7. 


Section  148.  At  the  first  meeting  of  the  said  trustees,  and  at  each  1 
annual  meeting  thereafter,  they  shall  elect  from  their  number  a  chair-  2 
man,  vice  chairman,  treasurer  and  a  secretary  who  shall  perform  such  3 
duties  as  the  trustees  shall  prescribe.  The  treasurer  shall  give  a  surety  4 
company  bond  in  such  amount  as  the  trustees  shall  fix,  and  the  premium  5 
thereon  shall  be  paid  as  an  expense  of  the  area.  Each  trustee  shall  be  6 
entitled  to  one  vote  on  all  matters  calling  for  the  determination  of  the  7 
board.  The  trustees  shall  hold  such  meetings  and  transact  such  business  8 
as  may  be  necessary  for  the  efficient  operation  of  the  transportation  area.  9 
A  majority  of  the  board  shall  constitute  a  quorum  for  the  transaction  of  10 
business  and  the  action  of  a  majority  of  those  present  at  any  meeting  11 
shall  be  deemed  the  action  of  the  trustees.  The  trustees  shall  annually,  12 
before  February  first,  report,  with  a  detailed  statement  of  the  finances  13 
of  the  area,  to  the  several  cities  and  towns  of  the  area,  and  the  treasurer  14 
shall,  once  in  every  three  months,  make  a  financial  report  to  said  cities  15 
and  towns  in  such  form  as  the  trustees  prescribe.  16 


Taking  of 
street  railway. 
1920.  599, 
§§  8,  17. 


Section  149.     Upon  the  request  of  the  board  of  trustees  of  a  trans-  1 

portation  area  established  under  this  chapter  the  department  shall  take  2 

by  eminent  domain  under  chapter  seventy-nine  on  behalf  of  such  trans-  3 

portation  area  the  whole  property,  or  any  part  thereof,  of  a  street  rail-  4 

way  which  the  company  has  ceased,  for  more  than  ninety  days,  to  5 

operate,   provided   that  the   department   has   determined   that  public  6 

necessity  and  convenience  require  the  operation  of  such  street  railway,  7 

or  part  thereof  and  approves  the  taking,  and  provided  also  that  the  8 

proposed  taking  has  been  appro\ed  by  a  majority  of  the  voters,  voting  9 

thereon,  substantially  in  the  manner  provided  by  section  one  hundred  and  10 

forty-five,  in  every  city  and  town  included  within  the  transportation  area.  11 


Contribution 
by  cities  and 
towns. 
1920,  599,  I  9. 


Section  150.    The  cities  and  towns  comprising  a  transportation  area  1 

shall  contribute  to  the  discharge  of  its  liabilities  and  obligations  on  the  2 

basis  of  one  third  part  according  to  the  single  track  street  railway  mileage  3 

running  in  or  through  their  respective  limits,  one  third  part  according  to  4 

their  population,  and  one  third  part  according  to  their  assessed  valuation.  5 

The  department  shall  establish  the  said  basis  at  least  once  in  three  years.  6 

i92o°599, 5 10.      Section  151.    The  financial  year  of  a  transportation  area  shall  end  1 

on  the  last  day  of  each  calendar  year.    The  cities  and  towns  comprising  2 

the  area  shall,  in  proportion  to  their  respective  interests,  as  defined  in  3 

the  preceding  section,  contribute  to  make  up  any  financial  deficit  result-  4 

ing  from  the  operation  of  the  area  for  any  financial  year,  and  the  board  5 

of  assessors  of  any  such  city  or  town,  upon  receipt  from  the  trustees  of  0 

a  certificate  showing  the  amount  so  found  to  be  due,  shall  include  said  7 

amount  in  the  annual  tax  le\y  of  the  city  or  town  for  the  year  following  8 
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9  the  said  financial  year.    If  there  is  a  suri)his  from  such  operation  for  any 

10  financial  year,  eighty-five  per  cent  thereof  shall  he  distrihutecl  l)y  the 

11  trustees  among  the  cities  and  towns  comprising  the  area  in  proportion 

12  to  their  respective  interests,  and  fifteen  per  cent  thereof  shall  be  held 
]:]  i)y  the  trustees  to  be  applied  to  reduce  any  deficit  in  any  succeeding  year. 

14  In  reckoning  a  profit  or  a  deficit,  the  trustees  shall  first  charge  off  as 

15  depreciation  not  less  than  three  per  cent  and  not  more  than  five  per  cent 
IG  of  the  book  value  of  the  property. 

1  Section  152.     For  the  purpose  of  acquiring  street  railway  property  f°l^°™f^y 

2  under  sections  one  hundred  and  forty-three  to  one  hundred  and  fifty-  to^|s/^     ^^ 

3  eight,  inclusive,  of  operating  the  same,  or  of  contributing  toward  the 

4  sums  expended  by  the  transportation  area  for  capital  purposes,  cities 

5  and  towns  may,  with  the  approval  of  the  department,  borrow  money  in 

6  excess  of  the  statutory  limit,  l)ut  not  exceeding  tlie  sum  of  two  per  cent 

7  of  their  respective  assessed  valuation.    Boards  of  trustees  of  transporta- 

8  tion  areas  may  for  current  expenses  issue  from  time  to  time  short  term 

9  notes  for  terms  not  exceeding  one  year,  provided  that  the  notes  shall 
10  first  have  the  approval  of  the  department. 

1  Section  153.     No  extension  of  lines  or  trackage  shall  be  made  or  ExtcDsion  ot 

2  additional  eciuipment  purchased  by  a  transportation  area  without  the  1920, 599.  §  12. 

3  consent  of  the  department. 

1  Section  154.     The  department  mav  exclude  from  a  transportation  Exclusion  of 

■  1  I    "  •  1      1 1  i  i    i  1  city  or  town 

2  area  any  city  or  town,  but  such  excuision  shall  not  prevent  the  opera-  from  trans- 

3  tion  of  street  railways  in  or  through  its  territory.    The  department  may  ^°c"''*'°°  "'"^' 

4  also  exclude  any  city  or  town  or  part  thereof,  the  inclusion  of  which  ^^-°'  ^^^-  ^  ^^■ 

5  would,  in  its  opinion,  handicap  the  efficient  operation  of  a  transportation 
G  area.     The  department  may  permit  the  operation  of  street  railways 

7  without  the  commonwealth  by  any  transportation  area  which  borders 

8  on  the  boundary  line  of  another  state. 

1  Section  155.     The  amount  to  be  paid  as  rental  under  a  lease  of  a  Rcnta^s^^etc.^^ 

2  street  railway  property  shall  not  exceed  seven  per  cent  of  the  price  fixed 

3  in  any  option  to  purchase  the  property.    Rentals  shall  be  paid  to  the 

4  owners  of  street  railway  property  by  a  transportation  area  at  least  once 

5  in  six  months.    No  lease  shall  be  made  for  a  term  of  more  than  five  or 

6  less  than  two  years,  but  a  lease  may  be  renewed  if  public  necessity  and 

7  convenience,  in  the  opinion  of  the  department,  so  require.    A  renewal 

8  of  a  lease  shall  be  made  in  the  same  manner  as  a  new  lease,  except  that 

9  the  transportation  area  shall  give  written  notice  to  the  owners  of  the 

10  property  at  least  four  months  in  advance  of  such  renewal.    A  lease  may 

1 1  be  terminated  by  the  consent  of  a  majority  in  interest  of  all  classes  of 

12  stock  in  such  company  entitled  to  vote,  and  of  a  majority  of  the  voters 

13  of  each  city  and  town  comprising  the  transportation  area,  voting  there- 

14  on  upon  submission  at  a  regular  or  special  city  election  or  town  meeting 

15  upon  petition  of  ten  per  cent  of  the  registered  voters  of  each  city  or  town 
IG  filed  with  the  city  or  town  clerk  within  thirty  days  of  such  election  or 
17  meeting. 

1  Section  156.    Subject  to  the  approval  of  the  department,  the  trustees  Fare  zones 

2  shall  establish  such  fare  zones  and  shall  fix  such  rates  of  fare  to  be  charged  1920.^599, 5  is 

3  by  a  transportation  area  as  will  reasonably  assure  sufficient  income  to 
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meet  the  cost  of  the  service,  including  operating  expenses,  taxes,  rental,  4 

interest  and  the  allowance  for  depreciation  required  by  section  one  hun-  5 

dred  and  fifty-one.  6 

Jne"lre™          Section  157.     The  trustees  shall  maintain  the  street  railway  prop-  1 

1920, 599,  §  16.  erty  in  good  operating  condition.     At  the  expiration  of  any  lease  which  2 

is  not  renewed,  a  transportation  area  shall  return  the  property  to  the  3 

owners  in  as  good  condition  as  it  was  when  first  taken  over,  ordinary  4 

wear  and  tear  to  be  taken  into  consideration.     All  leases  shall  be  subject  5 

to  a  provision  that  any  question  of  damages  shall,  within  ninety  days  6 

from  the  date  of  expiration  of  a  lease,  be  submitted  to  the  department,  7 

and  its  decision  or  award  shall  be  final,  it  being  understood  that  fluctua-  8 

tions  in  the  value  of  the  property  and  equipment  shall  not  be  taken  into  9 

consideration.  10 


Taxation.  SECTION  158.     Nothing  contained  in  sections  one  hundred  and  forty-  1 

three  to  one  hundred  and  fifty-seven,  inclusive,  shall  afl'ect  the  right  of  2 

the  commonwealth  or  any  subdivision  thereof  to  tax  the  property  owned  3 

or  leased  by  a  transportation  area  in  the  same  manner  and  to  the  same  4 

extent  as  if  the  same  were  under  private  management,  but  cities  and  5 

towns  may  abate  in  whole  or  in  part  the  taxes  thereon.  6 

Boston  Eie-  SECTION  159.     Scctions  One  hundred  and  forty-three  to  one  hundred  1 

not  affected       and  fifty-eight,  inclusive,  shall  not  apply  to  any  territory  served  bj-  the  2 

1920, 599,  §  18.  Boston  Elcvatcd  Railway  Company.  3 


Cities  and 
towns  which 
acted  under 
1920,  599. 


Section  160.  Sections  one  hundred  and  forty-three  to  one  hundred 
and  fifty-eight,  inclusive,  so  far  as  applicable,  shall  apply  to  any  trans- 
portatioYi  area  now  established  under  chapter  five  hundred  and  ninety- 
nine  of  the  acts  of  nineteen  hundred  and  twenty  or  now  in  process  of 
establishment  thereunder. 


Contributions 
by  cities 
and  towns 
toward  cost  of 
street  railwiiy 
service  therein 
regulated. 
1923,  296. 


Section  161.  Any  city,  except  Boston,  by  vote  of  its  city  council,  1 
and  any  town  by  majority  vote  of  the  voters  thereof  present  and  voting  2 
thereon  at  a  town  meeting,  may,  from  time  to  time,  for  the  purpose  of  -  3 
avoiding  a  reduction  or  discontinuance  of  service,  enter  into  an  agree-  4 
ment  with  a  street  railway  company  operating  a  street  railway  therein  5 
to  pay  any  part  or  all  of  any  excess  of  the  cost  of  the  service  on  the  lines  6 
of  the  company  operated  in  such  city  or  town  above  the  amount  of  the  7 
receipts  from  such  lines  arising  from  the  rates  and  fares  in  effect  thereon  8 
during  the  period  covered  by  any  such  agreement;  provided,  that  no  9 
contribution  under  said  agreement  shall  in  any  year  exceed  in  such  a  10 
city  the  sum  of  one  dollar,  or  in  such  a  town  the  sum  of  two  dollars,  for  11 
each  one  thousand  dollars  of  the  assessed  valuation  of  the  year  preceding  12 
the  date  of  such  agreement,  and  in  no  event  shall  it  exceed  one  thousand  13 
dollars  in  any  year  unless  the  payment  of  any  such  excess  is  first  ap-  14 
proved  by  the  department.  The  department  shall,  upon  application  of  15 
any  city  or  town  agreeing  as  aforesaid,  determine  any  question  relating  16 
to  the  character  or  extent  of  the  service  rendered  or  facilities  furnished  17 
in  such  city  or  town  in  pursuance  of  said  agreement,  in  the  event  of  dif-  18 
ferences  arising  between  the  street  railway  company  and  such  city  or  19 
town  in  relation  thereto.  Any  such  city  or  town  may  raise  by  taxation  20 
such  amounts  as  may  be  necessary  to  carry  out  the  provisions  of  this  21 
section.  This  section  shall  not  apply  to  the  Boston  Elevated  Railway  22 
Company.  23 
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CHAPTER     162. 

ELECTRIC   RAILROADS. 


Sect. 

1.  Definitions. 

2.  Chapter  to  apply  to  Boynton  bicycle 

railway. 

3.  Formation. 

4.  Powers. 

5.  .\greement  of  association. 

C.  Publication  of  agreement  of  association. 

7.  Certificate  of  public  exigency. 

8.  Proceeding  before  board  of  aldermen  of 

cities  or  selectmen  of  towns. 

9.  Fixing  of  the  route. 

10.  Location  on  public  way.  etc. 

11.  Certificate  of  incorporation. 


Sect. 

12.  Powers  cease  unless  construction  begun, 

etc. 

13.  Powers   to   construct   extension    cease 

unless  construction  begun,  etc. 

14.  Common     carriers     of     baggage     and 

freight. 

15.  Certain    provisions    of    street   railway 

law  applicable. 

16.  Certain  sections  of  railroad  law  not  to 

apply. 

17.  Elevated  structure  an  additional  servi- 

tude. 
IS.  Walking  on  track. 


1  Section  1.     In  this  chapter,  unless  the  context  otherwise  requires,  the  Definitions. 

2  "department"  means  the  department  of  pubHc  utilities.    An  " interested  1919!  asol 

3  party",  in  any  proceeding  under  this  chapter  before  the  department,  the  ^  ^"' 
i  hoard  of  aldermen  of  any  city  or  the  selectmen  of  any  town,  shall  in- 

5  elude  any  person  whose  land  is  to  be  taken  or  whose  estate  abuts  upon 

6  any  highway  through  which  the  electric  railroad  is  to  pass,  and  any  rail- 

7  road  corporation  or  street  railway  company  having  a  location  in  any 
S  city  or  town  included  within  the  proposed  route  of  the  electric  railroad 
9  company. 

1  Section  2.    This  chapter,  so  far  as  applicable,  except  sections  twelve  chapter  to 

2  and  thirteen,  and  laws  relative  to  the  taxation  of  companies  organized  tonbicycie"^"' 

3  under  this  chapter,  shall  apply  to  the  form  of  railway  known  as  the  igoy.'^soe,  §  1. 

4  Boynton  bicycle  railway. 

1910,  5S7,  5  3. 

1  Section  3.     Fifteen  or  more  persons  may  associate  themselves  by  a  Formation. 

2  written. agreement  of  association  with  the  intention  of  forming  an  electric  '^°'''  ^^^'    ^' 

3  railroad  company. 

1  Section  4.     Such  company  may,  subject  to  this  chapter,  construct.  Powers. 

2  operate  and  maintain  a  railroad  or  railway,  including  poles,  wires,  or        •      •      • 

3  other  appliances  and  equipment  connected  therewith,  of  the  class  oper- 

4  ated  by  electricity  or  by  any  power  other  than  steam,  which  the  depart- 

5  ment  approves,  and  constructed  wholly  upon  private  land  purchased  or 

6  taken  by  said  company  under  this  chapter;   or  constructed  partly  upon 

7  such  private  land  and  partly  upon  public  ways  and  places,  but  at  least 

8  one  half  of  which  is  constructed  upon  such  private  land.     Such  company 

9  shall  have  all  the  powers  and  privileges,  and  be  subject  to  all  the  duties, 

10  liabilities  and  restrictions,  relative  to  railroad  corporations,  set  forth  in 

1 1  chapters  one  hundred  and  fifty-nine  and  one  hundred  and  sixty,  except 

12  as  is  otherwise  specially  provided  in  this  chapter. 

1  Section  5.    The  agreement  of  association  shall  state  —  Agreement  of 

2  ^  (a)  That  the  subscribers  thereto  associate  themselves  with  the  inten-  igoei'sVe,"?  3. 

3  tion  of  forming  an  electric  railroad  company;  -^^  ^^'"^'  ^^' 
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(6)  The  corporate  name  assumed,  which  shall  be  one  not  in  use  by  4 
any  other  electric  railroad  company  in  the  commonwealth,  or,  in  the  5 
judgment  of  the  department,  so  similar  thereto  as  to  be  likely  to  be  mis-  6 
taken  for  it,  or  for  any  railroad  corporation  or  street  railway  company  in  7 
this  commonwealth,  and  which  shall  contain  the  words,  "electric  rail-  S 
road  company",  at  the  end  thereof;  9 

(c)  The  termini  of  the  railroad ;  10 

(d)  The  length  of  the  railroad,  as  nearly  as  may  be;  11 

(e)  The  name  of  each  county,  city  and  town  in  which  the  railroad  is  to  12 
be  located;  13 

(/)  The  gauge  of  the  railroad,  which  shall  be  four  feet  eight  and  one  14 
half  inches;  15 

(g)  The  total  amount  of  the  capital  stock  of  the  company,  which  shall  16 
be  not  less  than  ten  thousand  dollars  for  each  mile;  17 

(A)  The  par  value  of  the  shares,  which  shall  be  one  hundred  dollars;      18 

(i)  The  names  and  residences  of  at  least  five  persons,  who  shall  be  sub-  19 
scribers  to  the  agreement  of  association,  to  act  as  directors  until  others  20 
are  chosen  and  qualified  in  their  stead.  21 

Each  associate  shall  subscribe  to  the  agreement  of  association  his  22 
name,  residence,  post  office  address,  and  the  number  of  shares  of  stock  23 
which  he  agrees  to  take,  but  no  subscriber  shall  be  bound  to  pay  more  24 
than  ten  per  cent  of  the  amount  of  his  subscription  unless  a  company  25 
is  incorporated.  26 

Publication  of        SECTION  G.     The  directors,  before  applying  to  the  department  as  here-  1 

assoriation"      inaftcr  providcd,  shall  publish  a  copy  of  the  agreement  of  association  as  2 

1906, 516,  §  4.    pj.Q^,jjp^  j,^  section  six  of  chapter  one  hundred  and  sixty-one,  and  the  3 

sworn  certificate  of  the  clerk  shall  be  conclusive  evidence  thereof.  4 


Certificate 
of  public 
exigency. 
1906,  516,  S  5. 
205  Mass.  94. 


Proceeding 
before  board 
of  aldermen 
of  cities  or 
selectmen  of 
towns. 

1906.  516,  §  6. 

1907,  428,  §  1. 


Section  7.  After  compliance  with  section  three  and  the  two  pre- 
ceding sections,  and  within  thirty  days  after  the  first  publication  of 
notice  of  the  agreement  of  association  therein  required,  the  directors 
therein  named  shall  apply  to  the  department  for  a  certificate  that  public 
convenience  and  necessity  require  the  construction  of  a  railroad  as  pro- 
posed in  such  agreement.  With  such  application  said  directors  shall  file 
a  map  of  the  railroad  showing  the  cities  and  towns  through  which  it  will 
pass,  the  principal  highways,  railways,  railroads,  navigable  streams  and 
tide  waters  to  be  crossed,  and  the  extent  to  which  the  route  of  the  rail- 
road will  be  fixed  upon  private  land  or  will  be  located  longitudinally  upon  10 
public  ways  and  places,  together  with  a  general  profile  of  the  railroad  11 
showing  the  grades,  and  an  estimate  showing  in  reasonable  detail  the  12 
cost  of  construction.  The  directors  shall  also  furnish  such  additional  13 
maps  and  information  as  the  department  may  require.  Prior  to  the  14 
decision  of  the  department  the  directors  may  change  or  modify  the  route  15 
in  any  city  or  town  in  whole  or  in  part  either  at  the  suggestion  of  the  16 
department  or  otherwise.  If  the  department  refuses  to  issue  such  cer-  17 
tificate,  no  further  proceedings  shall  be  had,  but  the  application  may  be  18 
renewed  after  one  year  from  the  date  of  such  refusal.  19 


Section  8.  If  the  department  grants  the  certificate  specified  in  the 
preceding  section,  the  directors  may,  within  sixty  days  after  the  granting 
thereof,  apply  to  the  board  of  aldermen  of  each  city  and  to  the  selectmen 
of  each  towii  where  the  railroad  is  to  be  located  to  fix  the  route  of  the 
railroad  in  such  citv  or  town,  and  with  such  application  the  directors 
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fi  shall  file  a  cojj.v  of  the  niap.s  and  general  profile,  and,  upon  reque.st,  the 
7  other  infonnation  presented  to  the  department.  The  hoard  of  aldermen 
S  and  the  selectmen  shall  give  fourteen  days'  notice  of  the  time  and  place 
9  for  a  hearing  on  such  application  by  publication  thereof  in  one  or  more 

10  newspapers,  if  any,  ])ul)lished  in  said  city  or  town;    otherwise  in  such 

11  newspaper  or  newspapers  publislied  in  the  county  where  the  city  or  town 

12  is  situated  as  shall  be  designated  by  the  department;  and  written  notice 

13  of  the  time  and  place  at  which  such  hearing  will  be  held  shall  be  mailed 

14  at  least  seven  days  before  said  hearing  by  the  clerk  of  the  city  or  town, 
1.')  where  the  application  for  locations  has  been  filed,  to  the  owners  as 
10  determined  by  the  last  preceding  assessment  for  taxation  of  real  estate 
17  along  the  public  ways  or  parts  of  ways  upon  which  it  is  proposed  to  con- 

15  struct  saitl  line  and  to  the  owners  of  private  land  upon  which  the  route 

19  of  the  railroad  is  to  be  fixed;   and  said  clerk  shall  make  and  deliver  to 

20  the  directors  at  the  hearing  a  certificate  setting  forth  the  fact  that  such 

21  notice  was  published  and  mailed  as  herein  provided,  and  such  certificate 

22  shall  be  conclusive  evidence  thereof. 

1  Section  9.     If  the  route  designated  in  the  application  is  agreed  to  by  Fixing  of 

2  the  board  of  aldermen  or  the  selectmen,  and  all  requirements  in  respect  igoe,  sie,  §7. 

3  of  the  part  of  said  route  located  longitudinally  upon  public  ways  and  igositlo. 

4  places  are  assented  to  by  the  directors,  and  thereafter  are  approved  in 

5  writing  by  the  department,  the  board  of  aldermen  or  the  selectmen  shall 

6  make  a  certificate  setting  forth  the  route  as  fixed  by  them,  which  shall  be 

7  certified  by  said  board  or  their  clerk  to  the  directors,  and  no  further  pro- 
S  ceedings  shall  be  necessary,  but  the  route  so  agreed  to  shall  be  the  route 
9  of  said  railroad  in  such  city  or  town,  except  as  hereinafter  provided.     If 

10  the  board  of  aldermen  or  the  selectmen  agree  with  the  directors  upon  a 

11  route  different  from  that  designated  in  the  application,  or  fail  within 

12  ninety  days  after  the  date  of  the  filing  of  the  application  to  agree  with 

13  the  directors  upon  a  route,  or  as  to  requirements  in  respect  of  the  part  of 

14  the  route  located  longitudinally  upon  public  ways  and  places  which  meet 

15  with  the  approval  of  the  department,  the  directors  or  the  board  of  alder- 
10  men  or  selectmen,  within  one  hundred  days  after  the  date  of  the  filing  of 
17  the  application,  may  apply  to  the  department,  which  may,  in  its  discre- 
IS  tion,  after  notice  to  the  directors  and  board  of  aldermen  or  selectmen, 

19  and  after  public  notice  and  a  hearing,  fix  the  route  and  determine  the 

20  grades  and  method  of  constructing  said  railroad  in  such  city  or  town,  and 

21  no  change  shall  thereafter  be  made  by  the  directors  in  the  grades  or  method 

22  of  construction  so  determined  without  the  wTitten  approval  of  the  de- 

23  partment  after  notice  to  the  board  of  aldermen  or  selectmen  and  after 

24  public  notice  and  a  hearing.     The  department  shall  thereujjon  make  a  cer- 

25  tificate  setting  forth  the  route  as  fixed  by  it,  which  route  shall  be  certified 
20  by  its  clerk  to  the  directors.     In  fixing  such  route  the  department  shall 

27  not  locate  it  longitudinally  upon  any  public  way  or  place  in  such  city  or 

28  town  without  the  consent  of  the  board  of  aldermen  or  the  selectmen. 

29  That  part  of  the  route  consisting  of  a  location  longitudinally  upon  a 

30  public  way  or  place  shall  not  be  deemed  to  be  fixed  until  all  require- 

31  ments  imposed  in  respect  of  it  by  the  board  of  aldermen,  or  the  selectmen, 

32  are  approved  in  writing  by  the  department.     If  the  route  in  any  city  or 

33  town,  as  fixed  either  by  the  board  of  aldermen  or  selectmen,  or  by  the 

34  department,  in  the  manner  hereinbefore  provided,  is  different  from  the 

35  route  designated  in  the  application  of  the  directors  and  if  said  change  of 
3G  route  in  the  opinion  of  the  directors  makes  it  desirable  to  change  the 
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route  of  said  railroad  in  any  of  the  other  cities  or  towns  through  which  37 
the  route  of  said  railroad  passes,  or  if  the  directors  deem  it  desirable  to  38 
change  the  route  of  the  railroad  so  as  to  pass  through  any  cities  or  towns  39 
not  named  in  the  agreement  of  association  of  said  railroad  company  or  40 
to  change  the  route  so  as  no  longer  to  pass  through  certain  cities  or  41 
towns  where  the  directors  have  applied  to  have  the  route  fixed,  then  the  42 
directors  may  at  any  time  before  the  route  in  all  the  cities  and  towns  is  43 
finally  fixed,  or  within  thirty  days  thereafter,  apply  to  the  department  44 
for  leave  to  apply  again  to  the  board  of  aldermen  or  selectmen  of  any  45 
cities  or  towns  to  fix  a  new  route  other  than  that  originally  applied  for  46 
within  such  cities  or  towns  or  to  apply  to  the  board  of  aldermen  or  select-  47 
men  of  any  cities  or  towns  not  named  in  the  agreement  of  association  of  48 
said  railroad  company  to  fix  a  route  of  the  railroad  passing  through  such  49 
cities  or  towns,  or  for  leave  to  abandon  the  route  in  any  cities  or  towns  50 
where  the  directors  have  applied,  as  aforesaid,  to  have  the  route  fixed.  51 
With  such  application  to  the  department  the  directors  shall  file  a  map  52 
and  general  profile  showing  the  change  in  the  route  as  proposed,  which  53 
map  and  general  profile  shall  be  in  the  same  form  as  those  filed  under  54 
section  seven,  and  the  directors  shall  also  furnish  such  additional  infor-  55 
mation  as  the  department  may  require.  The  department  shall  give  a  56 
public  hearing  upon  such  application  after  giving  such  notice  to  the  direc-  57 
tors  and  to  the  board  of  aldermen  or  selectmen  of  such  cities  or  towns  58 
as  it  deems  requisite.  If  the  department  authorizes  the  directors  to  59 
apply  to  any  cities  or  towns  to  fix  a  route  other  than  that  designated  in  60 
the  original  application,  then  all  proceedings  theretofore  taken  in  regard  61 
to  fixing  the  route  in  such  cities  or  towns  shall  become  null  and  void,  and  62 
the  directors  shall,  within  sixty  days  thereafter,  again  apply  to  the  board  63 
of  aldermen  of  such  cities  and  to  the  selectmen  of  such  towns  to  fix  anew  64 
the  route  of  the  railroad  in  such  cities  or  towns,  and  with  such  application  65 
shall  file  a  copy  of  the  maps  and  general  profile  of  such  proposed  altered  66 
route,  and,  upon  request,  the  other  information  presented  to  the  depart-  67 
ment.  The  proceedings  thereafter  upon  such  application  shall  be  as  68 
provided  for  an  original  application.  If  the  department  authorizes  the  69 
directors  to  apply  to  any  cities  or  towns  not  named  in  said  agreement  of  70 
association  to  fix  a  route  of  the  railroad  passing  through  said  cities  or  71 
towns,  then  the  directors  shall,  within  sixty  days  after  the  granting  of  72 
such  authority,  apply  to  the  board  of  aldermen  or  selectmen  to  fix  the  73 
route  of  the  railroad  in  such  cities  or  towns.  Said  application  shall  be  74 
made  in  the  same  manner  and  the  proceedings  thereon  shall  be  the  same  75 
as  in  an  application  to  fix  the  route  of  the  railroad  to  the  board  of  alder-  76 
men  or  selectmen  of  a  city  or  town  originally  named  in  the  agreement  of  77 
association  of  such  railroad  company.  If  the  department  authorizes  the  78 
directors  to  abandon  entirely  the  route  in  any  cities  or  towns  where  the  79 
directors  have  applied,  as  aforesaid,  to  have  the  route  fixed,  then  any  80 
action  taken  in  regard  to  fixing  the  route  in  such  cities  or  towns  shall  81 
become  null  and  void,  and  the  railroad  company  shall  be  under  no  obli-  82 
gation  to  construct  its  railroad  therein.  The  order  of  the  department  83 
authorizing  the  directors  to  apply  for  a  route  of  the  railroad  in  any  city  84 
or  town  not  named  in  the  agreement  of  association  or  the  order  of  the  85 
department  under  which  the  route  in  any  cities  or  towns  is  abandoned,  86 
shall  operate  as  an  amendment  to  the  clauses  in  said  agreement  of  associ-  87 
ation  which  name  the  cities  or  towns  where  the  railroad  is  to  be  located,  88 
and  the  termini  thereof,  and  a  certified  copy  of  said  order  shall  be  at-  89 
tached  to  the  agreement  of  association.  '  90 
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1  Section  10.     If  the  board  of  aldermen  or  the  selectmen  deem  public  Location  on 

2  convenience  and  necessity  require  the  railroad  to  be  constructed  in  part  etc''"'  "''^' 

3  longitudinally  upon  a  public  way  or  place,  they  may,  in  granting  or  agree-  '^o^,  sie,  i  s. 

4  ing  to  a  location  thereon,  prescribe  how  the  tracks  shall  he  laid,  the  kind 

5  of  wires,  poles,  rails  and  other  apj)Iiances  which  shall  be  used,  and  may 

6  impose   such  terms,  conditions  and  obligations  incidental   to  and   not 

7  inconsistent  with  the  objects  of  a  street  railway  company  as  the  public 

8  interests  may  require,  and  the  department  approves. 

1  Section  11.     The  certificate  of  incorporation  issued  by  the  state  sec-  Certificate  of 

2  retary  to  the  company  shall  contain  the  words,  "electric  railroad  com-  i906,''5i6!'§9. 

3  panies",  instead  of  the  words,  "railroad  corporations". 

1  Section  12.     If  an  electric  railroad  company,  incorporated  under  this  Powers  cease 

2  chapter,  does  not  begin  the  construction  of  its  railroad  and  expend  thereon  "tfuct^io™ 

3  at  least  ten  per  cent  of  the  amount  of  its  original  capital  stock  within  two  i9io,"587r§  i. 

4  years  after  the  date  of  its  certificate  of  incorporation,  and  does  not  com- 

5  plete  and  open  its  railroad  for  use  within  four  years  after  said  date,  its 

6  corporate  powers  and  existence  shall  cease,  unless  the  department,  after 

7  j)ublic  notice  and  a  hearing,  extends  said  time  by  a  certificate,  stating 

8  that  it  deems  due  diligence  has  been  exercised  by  the  corporation,  and 

9  that  public  necessity  and  convenience  require  such  extension. 

1  Section  13.     If  an  electric  railroad  company,  incorporated  under  this  Powers  to 

2  chapter,  does  not  complete  and  open  for  use  an  extension  within  four  years  tensmncease 

3  after  the  date  of  the  authorization  of  the  extension  by  the  department,  8t°ruction"' 

4  the  power  of  the  company  to  construct  and  operate  the  same  shall  cease,  igio,"^!?^  2. 

5  unless  the  department  after  public  notice  and  a  hearing,  extends  said 

6  time  by  a  certificate  .stating  that  it  deems  due  diligence  has  been  exercised 

7  by  the  corporation,  and  that  public  necessity  and  convenience  require  the 

8  said  extension  of  time. 

1  Section  14.     An  electric  railroad  company  shall  act  as  a  common  Common  car- 

2  carrier  of  baggage,  express  matter  and  freight  in  such  cases,  upon  such  baggage  and 

3  parts  of  its  railroad,  and  to  such  extent,  in  any  city  or  town  as,  after  igoel'sie.  §  lo. 

4  public  notice  and  a  hearing  upon  the  petition  of  the  president  or  a  ma- 

5  jority  of  the  directors  of  the  company  or  any  interested  party,  the  board 
(i  of  aldermen  or  the  selectmen,  or  those  exercising  the  powers  of  such 

7  board  or  selectmen,  in  such  city  or  town,  shall  by  order  approve;   pro- 

8  vided,  that  a  company  shall  actually  engage  in  the  business  of  a  common 

9  carrier  under  this  chapter  only  in  such  cases,  upon  such  of  the  parts  of 

10  its  railroad,  and  to  such  extent,  approved  as  aforesaid,  as  the  depart- 

11  ment  shall  certify,  after  public  notice  and  a  hearing  upon  said  petition, 

12  that  public  necessity  and  convenience  require;   and  provided,  that  any 

13  company  acting  under  authority  hereof  shall  be  subject  to  such  regula- 

14  tions  and  restrictions  as  may  from  time  to  time  be  made  by  the  local 

15  authorities  aforesaid,  with  the  approval  of  the  department,  and  shall 
It'p  also  be  subject  to  all  laws  relating  to  common  carriers  so  far  as  consistent 
17  herewith  and  with  said  regulations  and  restrictions. 

1  Section  1,5.     An  electric  railroad  company  shall  be  subject  to  sections  Certain  provi- 

2  twenty-five,  forty,  forty-two,  forty-six,  forty-nine,  fifty,  seventy,  seventy-  ?Ii'irwa°y  faw*^' 

3  one,  seventy-seven  to  ninety-eight,  inclusive,  one  hundred  to  one  hun-  i9og.''5i'6!  5 11. 

4  dred  and  three,  inclusive,  one  hundred  and  twenty-nine  to  one  hmidred  ^"^  -"^'"^  ^*- 
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and  thirty-one,  inclusive,  and  one  hundred  and  forty-one  of  chapter  one  5 
hundred  and  sixty-one  and  section  one  hundred  and  two  of  chapter  two  6 
hundred  and  sixty-six.  7 


Certain  sec- 
tions of  rail- 
road law  not 
to  apply. 

1906,  516,  §  12. 

1907,  428,  §  3. 


Section  16.     An  electric  railroad  company  shall  not  be  subject  to  the  1 

following  provisions  of  law  relative  to  railroad  corporations  contained  2 

in  chapter  one  hundred  and  sixty:    so  much  of  section  twenty-two  as  .3 

refers  to  tracks  laid  longitudinally  within  the  limits  of  a  public  way;  so  4 

much  of  section  forty-one  as  applies  to  grain  elevators;   sections  sixty-  5 

five  to  sixty-seven,  inclusive,  and  sections  one  hundred  and  thirty-eight,  6 

one  hundred  and  fifty-one,  one  hundred  and  fiftj'-two,  one  hundred  and  7 

sixty-eight  to  one  hundred  and  seventy-one,  inclusive,  and  two  hundred  8 

and  twenty-seven;   but  the  department  shall  prescribe  rules  and  regula-  9 

tions  relative  to  the  equipment  of  cars,  the  ringing  of  bells,  the  sounding  10 

of  whistles  and  the  giving  of  signals,  for  the  prevention  of  accidents.  1 1 


Elevated  struc- 
ture an  addi- 
tional servi- 
tude. 

1907,  44S,  §  1. 
187  Mass.  445. 


Section  17.     The  location,  construction,  maintenance  or  operation  of  1 

said  lines  of  railroad  in  so  far  as  the  same  are  located  longitudinally  2 

upon  an  elevated  structure  upon  a  public  way  or  place  shall  be  deemed  3 

an  additional  servitude,  and  shall  entitle  parties  having  an  estate  in  4 

such  public  ways  or  places,  or  in  premises  which  abut  thereon,  and  who  5 

are  damaged  by  reason  of  such  location,  construction,  maintenance  and  6 

operation,  to  recover  such  damages  from  the  electric  railroad  company  7 

under  chapter  seventy-nine.  8 


Walking  on  Section  18.     Whoevcr  without  right  knowingly  stands  or  walks  on     1 

G.^s.'&3,^§  102    ^'^  electric  railroad  track  not  within  the  limits  of  a  highway  shall  forfeit    2 
1874,372,  §  148.  not  Icss  than  five  nor  more  than  fiftv  dollars.  3 


p.  .S.  112,  §  195. 
R.  L.  Ill,  §  249. 


1906,  463,  II,  § 
258;  516,  §  13. 


232, 


1907,  428,  §  4. 
142  Mass.  296. 


CHAPTER     163. 

TRACKLESS  TROLLEY  COMPANIES. 


Sect. 

1.  Definition. 

2.  Use  of  trolleymotors  on  public  ways, 

etc.,  permitted. 

3.  Incorporation    of    troUeymotor    com- 

panies. 

4.  Agreement  of  association. 

5.  General  laws  governing  street  railway 

companies  apply. 


Sect. 

6.  Corporation  must  secure  permit. 

7.  To  become  common  carrier. 

.8.  To  be  subject  to  laws  governing  street 

railw.ay  companies. 
9.  Time  limit  upon  erection  of  poles,  etc. 

10.  May  purchase  electricity. 

11.  Real  and  personal  property. 


1919° sso"'  Section  1.     In  this  chapter,  unless  the  context  otherwise  requires,  the     1 

5  117-     '         "department"  means  the  department  of  public  utilities.  2 


Use  of  trolley- 
motors  on 
public  ways, 
etc.,  permitted. 
1916,  266,  §  1. 


Section  2.  Any  corporation  organized  as  provided  in  this  chapter, 
and  any  domestic  street  railway  company  may,  as  hereinafter  provided, 
transport  for  hire  passengers,  freight,  express  parcels  and  mail  over  public 
ways  or  over  private  lands  with  the  consent  of  the  owners  thereof  by 
the  system  known  as  troUeymotor  or  trackless  trolley,  and  may  build, 
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6  equip,  operate  and  iiiaiiitaiii  vehicles  for  such  transportation,  and  estab- 

7  lish  and  maintain  power  houses,  poles,  wires,  conduits  or  other  structures 
S  within  the  limits  of  and  over  or  under  such  public  ways  or  private  lands 
9  for  the  fjeneration  and  transmission  of  electricity  for  the  operation  of 

10  such  vehicles,  and  the  authorities  having  jurisdiction  over  such  [)ul)lic 

11  ways  may  grant  permits  for  the  operation  of  the  said  vehicles  over  such 

12  ways,  and  for  the  erection  of  jjoles,  wires  and  other  necessary  structures 

13  within,  over  or  under  such  i)ul)lic  ways  in  the  manner  and  to  the  extent 

14  provided  by  law  for  the  granting  of  locations  to  street  railway  companies. 

1  Section  3.     Five  or  more  persons  may  associate  themseh'es  by  written  incorporation 

2  agreement  of  association  with  the  intention  of  forming  a  trolleymotor  or  motor  com- 

3  trackless  trolley  companv. 

191G,  20G.  §  2. 


pames. 


1  Section  4.     The  agreement  of  association  shall  state  —  asfodatlon."' 

2  (a)  That  the  subscribers  thereto  associate  themselves  with  the  inten-  isie.  ^''6.  §  3. 

3  tion  of  forming  a  trolleymotor  or  trackless  trolley  company ; 

4  (b)  The  corporate  name  assumed,  which  shall  be  one  not  in  use  by  any 

5  other  trolleymotor  or  trackless  trolley  company,  or  by  any  street  rail- 

6  way  company,  or,  in  the  judgment  of  the  department,  so  similar  thereto 

7  as  to  be  likely  to  be  mistaken  for  it,  and  shall  contain  words  indicating 

8  the  object  of  the  com])any ; 

9  (c)  The  termini  of  the  proposed  route; 

10  (d)  The  length  of  the  projiosed  route  as  nearly  as  may  be ; 

11  (e)  The  name  of  each  county,  city  and  town  where  the  i)roposed  route 

12  is  to  be  situated; 

13  (/)  The  total  amount  of  the  capital  stock  of  the  company,  which  shall 

14  not  be  less  than  two  thousand  dollars  for  each  mile,  nor  in  any  event  less 
1.5  than  twenty  thousand  dollars; 

16  {g)  The  par  value  of  the  shares,  which  shall  be  one  hundred  dollars; 

17  (h)  The  names  and  residences  of  at  least  five  persons,  who  shall  be 

18  subscribers  to  the  agreement  of  association,  to  act  as  directors  until 

19  others  are  chosen  and  qualify  in  their  stead. 

20  Each  associate  shall  subscribe  to  the  agreement  of  association  his 

21  name,  residence,  post  office  address,  and  the  number  of  shares  of  stock 

22  which  he  agrees  to  take,  but  no  subscriber  shall  be  bound  to  pay  more 

23  than  ten  per  cent  of  the  amount  of  his  subscription  unless  the  company 

24  is  incorporated. 

1  Section  5.     Except  as  otherwise  provided  in  this  chapter,  corporations  General  laws 

2  organized  hereunder  shall  be  organized  in  accordance  with  the  general  ft°r'eet"raiiway 

3  laws  governing  the  organization  of  street  railway  companies  so  far  as  appiy^""'^ 

4  applicable  and  consistent  with  this  chapter. 

1916.  266.  §  4. 

1  Section  G.     Every   corporation   undertaking  to  perform   in   public  Corporation 

2  ways  the  kind  of  jjublic  service  authorized  by  this  cha])ter  shall  first  permitj'^ 

3  procure  a  permit  from  the  authorities  having  jurisdiction  over  such  '""'' 

4  public  ways  in  the  manner  prescribed  in  and  in  accordance  with  section 

5  seven  of  chapter  one  hundred  and  sixty-one,  and  the  granting  of  such 

6  permit  shall  be  sul)ject  to  the  appro\al  of  the  department  as  provided  in 

7  said  section  for  the  location  of  street  railways.    Xo  such  aj^ijroval  shall  be 

8  given  for  any  line  any  part  of  which,  in  the  opinion  of  the  department,  is 

9  so  nearly  contiguous  or  adjacent  to  the  line  of  a  street  railway  comi)any 
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that  its  construction  would  result  in  a  competitive  service  injurious  to  10 

the  public  and  to  such  street  railway  company:  provided,  that  the  latter  11 

is  ready  and  willing  and  offers  to  construct  and  does  construct,  within  12 

such  reasonable  time  as  the  department  may  fix,  a  line  of  street  railway  13 

or  a  line  of  trolleymotor  or  trackless  trolley  in  the  public  way  described  14 

in  the  petition,  which  the  department  deems  will  serve  the  public  as  15 

well  as  would  the  proposed  line  described  in  the  petition;   and  no  such  16 

approval  shall  be  granted  in  any  event  if  the  department  deems  that  the  17 

granting  of  the  same  would  be  unduly  injurious  to  any  street  railway  or  18 

trackless  trolley  line  covering  the  same  or  substantially  the  same  territory.  19 


To  become 

common 

carrier. 

1916,  266,  5  6. 


Section  7.     Every  corporation  undertaking  to  perform  the  kind  of  1 

public  service  authorized  by  this  chapter  shall  thereupon  become  a  2 

common  carrier,  with  all  the  duties  and  liabilities  of  common  carriers,  3 

and  the  department  shall  have  the  same  jurisdiction  over  the  operation  4 

and  the  service  rendered  that  it  has  over  street  railway  companies,  except  5 

that  no  corporation  shall  be  required,  without  its  consent,  to  extend  6 

its  trackless  trolley  service  beyond  that  described  in  its  petition  under  7 

the  preceding  section  or  in  its  offer  to  the  department  thereunder,  and  the  8 

department  may  permit  the  suspension  or  curtailment  in  whole  or  in  9 

part  of  the  trackless  trolley  service  of  any  corporation  operating  under  10 

authority  of  this  chapter  whenever,  by  reason  of  weather  or  traffic  con-  11 

ditions,  or  of  the  condition  of  the  highways,  or  the  season  of  the  year,  12 

such  suspension  or  curtailment  may  be  desirable  for  the  safety  of  the  13 

traveling  public  or  to  avoid  loss  in  operation.  14 


To  be  subject 
to  laws  gov- 
erning street 
railway  com- 
panies. 
1916,  266.  §  7. 


Time  limit 
upon  erection 
of  poles,  etc. 
1916,  266,  §  8. 


May  purchase 
electricity. 
1916,  266,  §  9. 


Section  8.  Every  corporation  doing  business  under  this  chapter  shall 
be  subject  to  general  laws  governing  street  railway  companies  in  respect 
to  the  future  issue  of  stocks  and  bonds,  consolidation,  leases,  revocation 
of  permits  and  locations;  and  shall  also  be  subject  to  the  same  regulation 
and  supervision,  and  shall  file  with  the  department  the  same  reports 
and  information  required  of  street  railway  companies,  so  far  as  such 
regulation,  supervision  and  requirements  are  applicable  to  corporations 
doing  business  under  this  chapter  and  are  consistent  with  its  provisions. 

Section  9.  The  right  of  any  corporation  to  erect  poles,  wires  and 
other  appliances  in  accordance  with  any  permit  granted  under  section 
six,  and  to  operate  trackless  trolley  vehicles  upon  the  line  designated  in 
such  permit,  shall  cease  as  to  so  much  thereof  as  shall  not  be  in  operation 
within  two  years  after  the  date  of  approval  by  the  department,  or  within 
such  further  time  as  it  may,  after  a  hearing,  grant. 

Section  10.  Any  corporation  doing  business  under  this  chapter  may 
purchase  electricity  from  any  person,  city  or  town,  engaged  in  its  man- 
ufacture or  distribution  or  from  any  street  railway  company,  on  such 
terms  and  conditions  as  the  department  approves,  and,  with  like  ap- 
proval, may  make  contracts  with  any  corporation  having  poles,  wires, 
conduits  or  other  structures  or  appliances  within  the  limits  of  public 
ways  or  on  private  lands  for  the  purchase  or  for  the  use  of  such  poles, 
wires,  conduits  or  other  structures. 


^nai  p^roplny.       Section  1 1 .     Any  Corporation  doing  business  under  this  chapter  may     1 

1916, 266,  §  10.  purchase  and  hold  personal  and  real  estate  necessary  or  convenient  for    2 

the  operation  of  its  lines.  3 


Cu.\P.  104.]       MANUFACTURE  AND  SALE  OF  GAS  AN'D  ELECTRICITY. 
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5. 
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DEFINITIONS. 


Definitione. 
1885,  240,  5  1. 
R.  L.  110.  5  SO. 
1908,  S29,  §  1. 
1914,  742, 
§§  1,  199. 


Section  1.     In  this  chapter,  unless  the  context  otherwise  requires,     1 

the  following  words  shall  have  the  following  meanings:  2 

"Department",  the  department  of  public  utilities.  3 
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4  "Electric  company",  a  corporation  organized  under  the  laws  of  the  i9i9,35o. 

5  commonwealth  for  the  purpose  of  making  by  means  of  water  power,  op.  a.  g. 

6  steam  power  or  otherwise  and  selling,  or  distributing  and  selling,  elec-  ^^^^"^  ^^" 

7  tricity  within  the  commonwealth,  or  authorized  by  special  act  so  to  do, 

8  even  though  subsequently  authorized  to  make  or  sell  gas. 

9  "Gas  company",  a  corporation  organized  under  the  laws  of  the  com- 

10  monwealth  for  the  purpose  of  making  and  selling,  or  distributing  and  sell- 

1 1  ing,  gas  within  the  commonwealth,  even  though  subsequently  authorized 

12  to  make  or  sell  electricity. 

\:]       "Supplying  electricity  in  bulk",  engaging  in  the  business  of  making 

14  and  selling  or  distributing  and  selling  electricity  to  electric  companies, 

15  railroads,  street  railways  or  electric  railroads,  or  to  municipalities  for 
1()  municipal  use  or  re-sale  to  their  inhabitants,  or  to  persons,  associations 

17  or  corporations  under  limitations  imposed  by  special  law  or  under  section 

18  ninety  or  corresponding  provisions  of  earlier  laws. 

1  Section  2.     In  construing  sections  seventy,  seventy-one,  seventy-four  Construc^tion^^ 

2  to  eighty-three,  inclusive,  ninety-two  to  ninety-five,  inclusive,  one  hun-  p.  .s.'ei.  §  19.  ' 

3  dred  and  three,  one  hundred  and  five,  one  hundred  and  six,  one  hundred  Isst]  382]  §  6. 

4  and  nine,  one  hundred  and  twelve  to  one  hundred  and  fourteen,  inclu-  r.°l.  Iiy^^g'; 

5  sive,  one  hundred  and  sixteen,  one  hundred  and  seventeen,  one  hundred  j^'o^.^lga^'/i; 

6  and  nineteen,  one  hundred  and  twenty,  one  hundred  and  twenty-one,  i^^Y^g^^f^g 

7  one  hundred  and  t\vent\-three  to  one  hundred  and  twenty-seven,  inclu- 

8  sive,  unless  the  context  otherwise  requires,  the  terms  "corporation", 

9  "gas  company"  and  "electric  company"  shall  include  all  persons,  firms, 

10  associations  and  private  corporations  which  own  or  operate  Morks  or  a 

11  distributing  plant  for  the  manufacture  and  sale  or  distribution  and  sale 

12  of  gas  for  heating  and  illuminating  purposes,  or  of  electricity,  within 

13  the  commonwealth;   and  in  construing  sections  one  hundred  and  three, 

14  one  hundred  and  five,  one  hundred  and  nine,  one  hundred  and  twelve 

15  to  one  hundred  and  fourteen,  inclusive,  one  hundred  and  sixteen,  one  hun- 

16  dred  and  seventeen,  one  hundred  and  twenty,  one  hunrlred  and  twenty- 

17  one,  and  one  hundred  and  twenty-three  to  one  hundred  anrl  twenty-seven, 

18  inclusive,  the  terms  "corporation",  "gas  company"  and  "electric  com- 

19  pany"  shall  include  municipal  corporations  which  own  or  may  acquire 

20  municipal  lighting  plants. 

corporate  rights  .vn'd  liabilities. 

1  Section  3.    This  chapter  shall  apply  to  gas  and  electric  companies  or-  Corporationa 

2  ganized  or  chartered  under  any  general  or  special  laws  applicable  thereto,  this  chapter. 

3  and  to  the  respective  officers  and  stockholders  of  such  corporations.  g.  s.  m',  1 1! 

1870,  224,  §§  13,  04,  65.  P.  S.  106,  §  3.  R.  L.  110,  §  2,  1914,  742,  §§  2.  199. 

1  Section  4.     Sections    four,    eight,    nine,    twenty-one,    twenty-two.  Application  of 

2  twenty-eight,  thirty-one  and  thirty-four  of  chapter  one  hundred  and  pora'tfon  law. 

3  fifty-six  shall  apply  to  companies  subject  to  the  provisions  of  this  \^\  H;  1 1". 

4  chapter. 

R   S.  33.  51  2-5.  G.  S.  60.  §§  3-6;  61,  II  5,  15.  R.  L.  110,  ||  19,  22-24. 

1851,133,514,5.  1870,224,6110,15-18.  1914,742,55  9,13-15,199. 

1855,146,5  1.  P.  S.  100,  55  20,  23-26.  1919,  333,  §§  17,  IS. 

1  Section  5.     Three  or  more  persons  mav  associate  themselves  bv  an  Formation  of 

,    .  .   ,        ,         .  .        '     n    p  .  ,   '        .      corporations. 

2  agreement  in  writing,  with  the  intention  oi  lorming  a  gas  or  electric  18.51, 133,  §  i. 

3  company,  and,  upon  complying  with  section  nine  of  chapter  one  hundred  G.s'ei. 551,15. 

4  and  fifty-eight,  shall  be  and  remain  a  corporation.     Nothing  herein  con-  sfss'-fi*'  ** '' 
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1874,  165. 
1879,  202, 
P.  S.  106, 
11,  14. 
1885,  240, 
1891,  189, 
1893,  397. 


J  J     tained  shall  authorize  the  organization  of  a  combined  gas  and  electric  5 

§§  6,  company,  unless  the  department,  after  notice  and  a  public  hearing,  shall  6 

5 1.    certify  to  the  commissioner  of  corporations  and  taxation  that  it  deems  7 
8  1. 


the  public  convenience  will  be  promoted  thereby. 


R.  L.  110.  §§4,9,  13. 
1910,  .346. 

1914,  742,  §§  3,  199. 
11  Gray,  139. 


1.5  Gray,  211,494. 
12  Allen,  273,  362. 
98  Mass.  98. 
101  Mass.  381,  385. 


1  Op.  A.  G.  47,  185. 

2  Op.  A.  G.  36.  346. 

3  Op.  A.  G.  120. 


Agreement  of 
association. 
1851,  133. 
§§3.6. 

G.S.61,§51,2. 
1866,  290,  §  2. 
1870.  224. 
5§  5,  7,  8. 
1879,  202,  §  1. 
P.  S.  106, 
§§  11,  16,  17. 
1885.  240,  §  1. 
1891.  189,  §  1. 
1893,  397. 
R.  L.  110, 
§§  9,  15,  16. 
1902,  441. 
1910,  346. 
1914,  742, 
§§  5,  199. 

1922,  354,  §  1. 

1923,  290,  §  1. 
1925,  184,  §  3. 
11  Gray,  139. 
97  Mass.  494. 
149  Mass.  436. 


Section  6.    The  agreement  of  association  shall  state :  1 

(a)  That  the  subscribers  thereto  associate  themselves  with  the  in-  2 
tention  of  forming  a  gas  or  an  electric  company,  as  the  case  may  be.  .3 

(b)  The  corporate  name  assumed,  which  shall  contain  the  words  "gas  4 
company  "  or  "  electric  company  ",  as  the  case  may  be,  at  the  end  thereof.    5 

(c)  The  name  of  the  town  in  which  it  is  to  be  established  or  situated.    6 

(d)  The  amount  of  its  capital  stock,  which  shall  be  not  less  than  one  7 
thousand  dollars;  the  number  of  shares  into  which  the  capital  stock  is  8 
to  be  divided;  and,  if  there  are  to  be  preferred  shares,  the  number  of  9 
such  shares,  which  shall  not  exceed  the  number  of  the  common  shares,  10 
the  classes  of  preferred  shares  if  different  classes  are  to  be  issued  and  the  11 
number  of  shares  of  each  class,  and  a  statement  of  the  preferences  and  12 
voting  powers  or  restrictions  or  qualifications  upon  which  they  are  to  13 
be  issued.  14 

(e)  The  par  value  of  the  shares,  which  may  be  one  hundred  dollars,  15 
fifty  dollars  or  twenty-five  dollars,  as  the  department  shall  authorize.       16 

(/)  In  case  of  a  corporation  organized  for  the  purposes  set  forth  in  17 
section  nine  A,  the  statement  described  in  said  section.  18 


By-laws. 
1808,  65,  §  1. 
1829,  53,  §§  1, 
15. 

1833,  83,  §  1. 
R.  S.  38,  §§  6, 
7;  44,  §  2. 
G.  S.  60,  §§  2, 
7:  68,  §  7. 
1870,  224,  §  20. 
P.  S.  105,  §  5; 
106,  §  28. 
R.  L.  109,  §  5; 
110.  §  26. 
1914,  742, 
§§  18,  199. 
8  Met.  301, 
321. 


Section  7.  Every  such  corporation  may  by  its  by-laws,  except  as  is  1 
otherwise  expressly  provided,  determine  the  manner  of  calling  and  con-  2 
ducting  its  meetings;  the  number  of  shares  which  shall  entitle  a  stock-  3 
holder  to  one  or  more  votes;  what  number  of  stockholders  shall  attend,  4 
either  in  person  or  by  proxy,  or  what  number  of  shares  or  amount  of  5 
interest  shall  be  represented,  at  any  meeting,  to  constitute  a  quorum;  6 
the  mode  of  voting  by  pro.xy;  the  mode  of  selling  shares  for  the  payment  7 
of  assessments;  and,  except  as  provided  in  section  twenty-two  of  chapter  8 
one  hundred  and  fifty-six,  the  tenure  of  office  of  the  several  officers  and  9 
agents;  and  may  annex  suitable  penalties  to  such  by-laws,  not  exceed-  10 
ing  twenty  dollars  for  one  offence;  but  no  by-law  shall  be  made  by  a  11 
corporation  not  consistent  with  law.  If  not  otherwise  so  determined,  a  12 
majority  in  interest  of  the  stockholders  shall  constitute  a  quorum.  If  13 
not  otherwise  so  determined,  each  stockholder  shall  be  entitled  to  one  14 
vote  for  each  share  owned  by  him.  15 


Changes  of  par 
value  of  shares 
regulated. 
1914,  742,  §  29. 
1922,  354,  §  2. 
1924,  44,  I  1. 


Section  S.     Every  corporation  subject  to  this  chapter  may  at  a  1 

meeting  duly  called  for  the  purpose  by  the  vote  of  a  majority  of  all  its  2 

stock,  or  if  two  or  more  classes  of  stock  have  been  issued  of  a  majority  3 

of  each  class  outstanding  and  entitled  to  vote,  authorize  a  change  of  the  4 

par  value  of  the  shares  of  its  capital  stock  in  accordance  with  paragraph  5 

(e)  of  section  six;  but  such  change  shall  not  be  effective  unless  the  depart-  6 

ment  shall  approve  the  same  on  an  application  of  the  corporation  filed  7 

within  thirty  days  after  the  passage  of  such  vote  and  unless  the  corpora-  8 

tion  shall,  within  thirty  days  after  such  approval,  file  in  the  office  of  the  9 

state  secretary  a  copy  of  the  vote  authorizing  such  change,  signed  and  10 

sworn  to  by  its  clerk;  and  the  provisions  of  sections  forty-one  and  forty-  11 


Chap.  1G4.]     manufacture  and  sale  of  gas  and  electricity.  2137 

12  two  of  chapter  one  hundred  and  fifty-eight,  in  so  far  as  applicable,  shall 

13  apply.    The  aggregate  par  value  of  the  outstanding  shares  shall  not  be 

14  increased  by  a  change  in  the  par  value  thereof. 

1  Section  9.     An  electric  company  which  owns  or  operates  an  hydro-  issue  and 

2  electric  plant  may,  subject  to  all  laws  governing  the  issue  of  capital  stock  oJfrwL"'/'^' 

3  by  electric  companies,  issue  ])rcferred  stock  of  one  or  more  classes  to  such  TOit^aJiies'"" 

4  amount,  not  exceeding  twice  the  amount  of  the  general  or  common  stock  Acquisition  of 

,  I  P  .  .  storaRe  reser- 

5  then  outstandmg,  as  the  dei)artment  may  from  time  to  time  approve;  jqif'-fi"- 

6  and,  in  approving,  under  section  fourteen,  the  issue  of  stock  or  bonds  by  1921!  269. 

7  an  hydro-electric  company  which  has  theretofore  issued  and  has  out-  184,  §  4.  ' 

8  standing  stock  or  bonds  for  which  the  approval  of  the  department  or  its 

9  predecessors  was  not  required,  the  department  may  direct  that  such  new 

10  stock  or  bonds  shall  bear  some  distinctive  designation.     An  electric 

11  company  which  owns  an  hydro-electric  plant  in  this  commonwealth  may 

12  for  the  purpose  of  securing  refunding  mortgage  bonds,  with  the  consent 

13  of  the  department  and  to  such  extent  and  upon  such  terms  as  the  depart- 

14  ment  may  approve,  pledge,  or  cause  to  be  pledged,  bonds  secured  by  prior 

15  liens  upon  the  property  mortgaged  to  secure  such  refunding  mortgage 
Ifi  bonds,  and  prior  lien  bonds  so  pledged  shall  not  be  counted  in  applying 

17  any  limitations  of  law  upon  the  amount  of  its  outstanding  bonds.    An 

18  electric  company  may,  with  the  consent  of  the  department  and  to  such 

19  extent  and  upon  such  terms  as  the  department  may  approve,  acquire  the 

20  stocks,  bonds  or  other  obligations  of  a  corporation,  association  or  person 

21  owning  a  storage  reservoir  in  the  states  of  Vermont  or  New  Hampshire, 

22  the  operation  of  which  will  be  beneficial  to  an  hydro-electric  plant  in  this 

23  commonwealth  owned  by  such  company,  or  owning  an  electric  system 

24  completed  or  under  construction  in  another  state  from  which  such  electric 
2.5  company  derives  or  has  contracted  for  an  amount  of  electrical  energy 
2G  which  in  the  opinion  of  the  department  is  a  substantial  amount. 

1  Section  9A.     An  electric  company  may,  in  its  agreement  of  associa-  Corporate 

2  tion  or,  in  case  of  a  company  already  organized,  at  any  time  and  from  puJ|?hase,*°tc., 

3  time  to  time,  by  vote  of  two  thirds  in  amount  of  all  its  stockholders  at  a  ^ecur°ities*of 

4  meeting  duly  called  for  the  purpose,  state  that  it  is  organized  for,  or  that  comp'raier"'" 

5  thereafter  its  corporate  purpose  shall  be,  the  generating  and  buying  of  [''^o^^^Hq'    2 

6  electricity  and  the  transmitting  and  selling  of  the  same  to  two  or  more 

7  corporations  specified  in  said  agreement  or  vote  as  engaged  in  the  electric 
S  light  or  electric  jjower  business,  or  both,  in  this  commonwealth  or  adjoin- 
9  ing  states,  including  other  purposes  incidental  thereto.     Upon  the  ap- 

10  proval  of  said  statement  by  the  department,  such  company  shall  be 

11  limited,  in  respect  to  its  rights  and  obligations  to  transmit  and  sell  elec- 

12  tricity,  to  the  transmission  and  sale  thereof  to  the  corporations  specified 

13  as  aforesaid  upon  such  terms  as  the  department  shall  approve;  provided, 

14  that  such  corporations  become  stockholders  in  said  company  as  herein- 

15  after  provided.  With  the  consent  of  the  department  and  to  such  extent 
IG  and  upon  such  terms  as  it  may  approve,  any  corporation  specified  as 
17  aforesaid  may  subscribe  for,  acquire,  own  and  dispo.se  of  stock,  bonds  or 
IS  other  securities  of  such  electric  company,  and  may,  with  the  consent  of 

19  the  department  and  upon  such  terms  as  it  may  prescribe,  and  in  com- 

20  pliance  with  all  i)rovisions  of  law  relative  thereto,  issue  and  sell  its  own 

21  stock,  bonds  or  other  securities  to  obtain  the  capital  necessary  to  acquire 

22  the  same. 
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Increase  or 

reduction  of 

capital  stock. 

1829,53,  §5  3, 

10. 

R.  S.  38,  §§  1 

20. 

1851,  133,  §  8 

1855,  478,  §  5 

G.  S.  60,  l§  1 

21;   61,  §  6. 


Section  10.  Every  corporation  subject  to  this  chapter,  unless  other- 
wise expressly  provided,  at  a  meeting  called  therefor  may  increase  its 
capital  stock  from  time  to  time  by  such  amounts  as  may  be  authorized 
by  the  department  in  accordance  with  section  fourteen,  and  may  reduce 
its  capital  stock,  and  the  number  of  shares  therein,  subject  to  the  pro- 
visions of  this  chapter  and  of  chapter  one  hundred  and  fiftj'-eight. 

1906,  437. 
1908.  534. 
1914,742,  §§  35,  199. 


1870,  224,  §  24. 

1871,  110,  I  2. 
1873,  39,  §  2. 


P.  S.  100,  §§  33-35. 

1899,  199,  §  2. 

R.  L.  110.  §§  31.32. 


Stock  or  scrip 
dividends  for- 
bidden, etc. 
1868,  310,  §  1. 
1875,  177,  §  2. 
P.  S.  105,  I  IS 
106,  §  48. 
1894,  350,  §  1. 
R.  L.  109,  I  20: 
110.  5  44. 
1914,  742, 
«36,  199. 
214  Mass.  529. 


Section  11.     No  gas  or  electric  company  shall  declare  any  stock  or  1 

scrip  dividend  or  divide  the  proceeds  of  the  sale  of  stock  or  scrip  among  its  2 

stockholders;   nor  shall  any  gas  or  electric  company  except  as  provided  .3 

in  this  chapter  issue  any  share  of  stock  to  any  person  unless  the  par  value  4 

of  the  shares  so  issued  or  the  price  thereof  as  fixed  and  determined  under  5 

sections  eighteen  and  nineteen  is  first  paid  in  cash  to  its  treasurer.    The  6 

conveyance  to  such  company  of  real  or  personal  property  shall  be  deemed  7 

a  sufficient  paying  in  of  its  original  capital  stock  to  such  amount  as  may  8 

be  approved  by  the  department  under  the  provisions  of  section  fourteen.  9 


Penalty  for 
stock  dividends. 
1868,  310,  §  2. 
PS.  105,  §  19. 
1894,  350,  §  2. 
R.  L.  109,  §  21. 
1914.  742, 
§§  37,  199. 

1918,  257. 
§375. 

1919,  5. 

1920,  2. 


Section  12.    All  certificates  of  stock  or  scrip  issued  in  violation  of  the  1 

preceding  section  shall  be  void;    and  the  directors  of  the  corporation  2 

which  issues  them  shall  be  liable  to  a  penalty  of  one  thousand  dollars  .3 

each,  to  be  recovered  by  indictment  in  any  county  where  any  of  them  4 

reside;   but  if  any  such  director  proves  that,  before  such  issue,  he  filed  5 

his  written  dissent  thereto  with  the  clerk,  and  at  no  time  voted  therefor,  6 

he  shall  not  be  so  liable.  7 


Bonds  and 
mortgages  of 
gas  or  electric 
companies. 
1886,  346,  §  3. 
1890,  371. 
1894,  450,  §  1. 
R.  L.  121, 
§§  10-12. 
1914,  742, 
§§38,  199. 
1922.  223. 
1924,  173. 
159  Mass.  505. 


Section  13.  A  corporation  subject  to  this  chapter  may,  by  vote  of 
a  majority  in  interest  of  its  stockholders  at  a  meeting  called  therefor, 
and  subject  to  the  limitations  and  restrictions  of  the  following  section, 
issue  bonds,  at  not  less  than  par,  to  an  amount  not  exceeding  its  capital 
stock  actually  paid  in  at  the  time  of  such  issue  and  applied  to  the  purposes 
of  the  corporation,  increased  by  all  cash  premiums  paid  to  the  corporation 
thereon  and  likewise  so  applied,  and  bearing  interest  at  such  rate  as  the 
department  shall  approve,  and,  if  issued  under  a  mortgage  existing  on 
June  second,  nineteen  hundred  and  twenty,  by  the  provisions  of  which  9 
the  rate  of  interest  on  bonds  issued  thereunder  is  fixed,  at  a  price  and  10 
with  provisions  for  amortization  of  any  discount  approved  by  the  de-  11 
partment  as  consistent  with  the  public  interest;  provided,  that  the  terms  12 
of  the  mortgage  so  permit;  and  may  secure  the  payment  of  the  principal  13 
and  interest  of  said  bonds  by  a  mortgage  of  its  franchise  and  property.  14 
All  persons  who  acquire  any  mains,  conduits,  poles,  wires,  fixtures  or  1-5 
other  apparatus  in,  over,  under  or  across  public  ways  by  virtue  of  such  16 
mortgage  shall  have  the  same  rights  and  be  subject  to  the  same  obliga-  17 
tions  relative  to  their  erection,  care,  maintenance  and  operation  as  the  18 
corporation  would  have  had,  or  would  have  been  subject  to,  if  the  mort-  19 
gage  had  not  been  made.  20 


Issue  of  stock, 
bonds  and 
evidences  of 
indebtedness 
by  gas  and 
electric  com- 
panies. 
1894,  4.50,  §  1 


Section  14.  Gas  and  electric  companies  shall  issue  only  such  amount 
of  stock  and  bonds,  and  of  coupon  notes  and  other  evidences  of  indebt- 
edness payable  at  periods  of  more  than  three  years  after  the  date  thereof, 
as  the  department  may  from  time  to  time  vote  is  reasonably  necessary 


R.  l'.  109',  §  24.  for  the  purpose  for  which  such  issue  of  stock,  bonds,  coupon  notes  or    5 
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6  other  evidences  of  indebtedness  has  been  authorized.     The  department  J^JO'^^J^.^j^ 

7  may  take  into  consideration  any  resources  of  the  companies  available  199.' 

8  or  which  might  have  been  available  for  said  purpose.     The  department  loiiilsb.  §1. 

9  shall  render  a  decision  upon  an  application  for  such  issue  within  thirty  l^Maslisii. 
in  days  after  the  final  hearing  thereon.     The  decision  shall  be  in  writing,  'f,j'p'''X'''G^||-9. 

1 1  shall  assign  the  reasons  therefor,  shall,  if  approving  such  issue,  specify  the  -'  Op.  a.  g.  58. 

12  respective  amounts  of  stock,  bonds,  coupon  notes  or  other  evidences  of 
lo  indebtedness  which  are  approved  to  be  i.ssued  for  the  respective  purposes 

14  to  which  the  proceeds  thereof  are  to  be  applied,  and  shall,  within  seven 
l.'i  days  after  it  has  been  rendered,  be  filed  in  the  office  of  the  department. 
Hi  A  certificate  of  the  vote  of  the  department  shall,  within  three  days  after 
17  such  decision  has  been  rendered  and  before  the  stock,  bonds,  coupon 

15  notes  or  other  evidences  of  indebtedness  are  issued,  be  filed  in  the  office 

19  of  the  state  secretary,  and  a  duplicate  thereof  delivered  to  the  corpora- 

20  tion,  which  shall  enter  the  same  upon  its  records.     A  company  subject 

21  to  this  section  shall  not  apply  the  proceeds  of  such  stock,  bonds,  coupon 

22  notes  or  other  evidences  of  indebtedness  to  any  purpose  not  specified  in 

23  such  certificate.     No  application  for  the  approval  of  an  issue  of  stock 

24  shall  be  made  unless  authorized  by  vote  of  the  incorporators,  if  an 

25  original  issue,  or  of  the  stockholders  if  an  increase  of  stock,  passed  not 

26  more  than  four  months  prior  to  such  application;   but  a  vote  of  the 

27  stockholders  to  increase  the  capital  stock  may  be  passed  before  or  after 

28  the  decision  of  the  department. 

1  Section  15.     A  gas  or  electric  company,  under  the  supervision  of  ^'hoSds'"" 

2  the  department,  issuing  bonds  under  the  two  preceding  sections,  shall  lais.  lo*'  5 1- 

3  invite  proposals  for  the  purchase  thereof  by  advertisements  in  two  or 

4  more  newspapers  published  in  the  city  or  town  where  it  is  situated,  if 

5  there  be  such,  and  in  two  or  more  newspapers  published  in  Boston.     It 

6  may,  however,  reserve  the  right  to  reject  any  and  all  bids.     If  no  such 

7  proposal  is  accepted,  it  may  sell  the  whole  or  any  part  of  the  bonds  to 

8  any  persons  or  corporations  in  such  manner,  at  such  times,  and  upon 

9  such  terms,  but  in  no  case  at  less  than  the  par  value  thereof  to  be  ac- 

10  tually  paid  in  cash,  as  its  directors  shall  determine. 

1  Section  16.     If,  when  the  department  approves  an  issue  of  new  stock,  capital  im- 

„,,  ,  ...  ,,.  -,      1    ,  ■  paired  to  be 

2  bonds  or  other  securities  by  a  gas  or  electric  company,  it  determines  made  good. 

3  that  the  fair  structural  value  of  the  plant  and  of  the  land  of  such  i896!47k 

4  company  is  less  than  its  outstanding  stock  and  debt,  it  may  prescribe  fj  ^6,^21! 

5  such  conditions  and  requirements  as  it  deems  best  adapted  to  make  55'4o74i"i99. 

6  good  within  a  reasonable  time  the  impairment  of  the  capital  stock;  or  |^o^-'^ '*'''■ 

7  before  allowing  an   increase,  it  may  require  the  capital  stock  to  be  199  Mass.  352. 

8  reduced  by  a  prescribed  amount,  not  exceeding  the  amount  of  such  im- 

9  pairment.    The  amount  of  impairment  and  the  conditions  and  require- 

10  ments  imposed  shall  be  stated  in  the  annual  report  of  the  department. 

11  The  supreme  judicial  or  superior  court  shall  have  jurisdiction  in  equity, 

12  on  application  of  the  department,  the  attorney  general,  any  stockholder 

13  or  any  interested  party,  to  enforce  this  section  and  section  fourteen  and 

14  all  orders  and  decisions,  conditions  or  requirements  of  the  department 

15  made  in  pursuance  thereof. 

1  Section  17.    A  director,  treasurer  or  other  officer  or  agent  of  a  gas  Penalties. 

2  or  electric  company  who  knowingly  votes  to  authorize  the  issue  of,  or  r.'l'.  109'.  528. 

3  knowingly  signs,  certifies  or  issues,  stock,  bonds  or  other  securities  con-  s^'^Ji.'w. 
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1931,  426, 
§260. 


trary  to  any  provision  of  section  fourteen  or  sixteen,  or  who  knowingly  4 
votes  to  authorize  the  application  of,  or  knowingly  applies,  the  proceeds  5 
of  such  stock,  bonds  or  other  securities  contrary  to  any  said  provision,  or  6 
who  knowingly  votes  to  assume  or  incur,  or  knowingly  assumes  or  incurs  7 
in  the  name  or  behalf  of  such  corporation,  any  debt  or  liability  except  for  S 
the  legitimate  purposes  of  the  corporation,  shall  be  punished  by  a  fine  9 
of  not  more  than  one  thousand  dollars  or  by  imprisonment  for  not  more  10 
than  one  year,  or  both.  11 


Disposition 
of  new  shares 
of  gas  or 
electric 
companies. 
1870.  179. 
1873,  39, 
§  1;  333. 
P.  S.  106, 
§§39-41. 
1894,  472, 
§§  1,3. 
R.  L.  109, 

1909,  477, 
§§  1,3. 

1910,  374. 
1914.  742, 
§§  43,  199. 
1922,  226,  §  1. 


30. 


Section  18.  If  a  gas  or  electric  company  increases  its  capital  stock,  1 
such  new  shares  shall,  except  as  provided  in  the  following  section,  be  2 
oifered  proportionately  to  its  stockholders  at  such  price,  not  less  than  par,  3 
as  its  directors  may  fix.  The  vote  of  the  department,  as  provided  in  sec-  4 
tion  fourteen,  as  to  the  amount  of  stock  reasonably  necessary  for  the  pur-  5 
pose  for  which  such  increase  has  been  authorized,  shall  be  based  on  the  6 
price  fi.xed  by  the  directors,  unless  the  department  deems  that  such  price  7 
is  so  low  as  to  be  inconsistent  with  the  public  interest,  in  which  case  it  8 
may  fix  the  price  at  which  such  shares  may  be  issued.  If  it  deems  that  9 
such  new  shares  cannot  be  disposed  of  to  the  stockliolders  or  others  at  or  10 
above  the  par  value  thereof,  it  may,  notwithstanding  the  provisions  of  11 
this  or  any  other  section,  authorize  the  issue  of  such  new  shares  at  a  12 
price  less  than  the  par  value  thereof  and  with  such  requirements  for  the  13 
amortization  of  the  discount  as  it  may  deem  necessary  in  the  public  14 
interest.  Its  determination  shall  be  made  part  of  the  vote  of  the  depart-  15 
ment  as  provided  in  section  fourteen,  and  shall  be  certified  and  recorded  16 
as  therein  prescribed.  The  directors,  upon  the  approval  of  such  increase  17 
as  provided  in  section  fourteen  and  the  fixing  of  the  price  as  herein  pro-  18 
vided,  shall  cause  written  notice  of  such  increase  to  be  given  to  every  19 
stockholder  who  was  such  at  the  date  of  the  vote  to  increase,  stating  the  20 
amount  of  such  increase,  the  number  of  shares  or  fractions  of  shares  to  21 
which  he,  according  to  the  proportionate  number  of  his  shares  at  the  date  22 
of  such  vote,  is  entitled,  the  price  at  which  he  may  take  them,  and  fixing  23 
a  time,  not  less  than  fifteen  days  after  the  date  of  such  determination,  24 
within  which  he  may  subscribe  for  such  additional  stock;  pro\'ided,  25 
that  when  the  capital  stock  of  the  corporation  consists  of  preferred  and  26 
common  stock,  the  agreement  or  amended  agreement  of  association  or  27 
the  by-laws  or  amended  by-laws  of  the  corporation  may  provide  that  28 
the  holders  of  preferred  stock  only  shall  be  entitled  to  subscribe  for  new  29 
or  additional  preferred  stock  and  that  the  holders  of  common  stock  only  30 
shall  be  entitled  to  subscribe  for  new  or  additional  common  stock,  and  31 
that  notice  of  such  increase  as  aforesaid  need  be  given  only  to  the  stock-  32 
holders  so  entitled  to  subscribe.  Every  stockholder  entitled  to  subscribe  33 
as  aforesaid  may,  within  the  time  limited,  subscribe  for  his  portion  of  34 
the  stock,  which  shall  be  paid  for  in  cash  before  the  issue  of  a  certificate  35 
therefor.  All  votes  and  proceedings  relative  to  the  increase,  and  all  36 
rights  of  stockholders  to  subscribe  for  the  new  shares,  shall  be  void  37 
unless  the  directors,  after  the  vote  to  increase  and  within  sixty  days  38 
after  final  action  of  the  department,  shall  cause  written  notice  of  such  39 
increase  to  be  given  as  herein  provided,  or,  if  such  increase  is  within  the  40 
provisions  of  the  following  section,  shall  dispose  of  the  same  as  therein  41 
provided.  42 


S^Iref  aT*"  SECTION  19.    If  an  increase  subject  to  the  preceding  section  does  not     1 

auction,  or        excccd  four  per  cent  of  the  existing  stock  of  the  company,  the  directors,     2 
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3  without  first  oflFering  the  shares  to  the  stockholders,  may  sell  them  by  tocustpmera 

1  111.1  I'll-  1  j_  1     J.  •  ^^  employeea, 

4  auction  or  by  tender  to  the  highest  bidder  in  such  inaiiner,  at  such  times  when  per- 

5  and  upon  such  terms,  not  less  than  par  to  be  paid  in  cash,  as  the  directors  TsTp.  179. 

6  shall  determine,  or  may  sell  them  to  customers  or  employees  of  the  f/fs-js'. 

7  company  upon  such  terms  and  subject  to  such  conditions  as  may  be  fj^^j'y'^^.^^a''; 

8  approved    by   the   department.     Any   shares   heretofore   or   hereafter  "-^l'.  109;  5  31. 

9  authorized,  which,  under  the  provisions  of  the  preceding  section,  remain  §|,2.'3;j,' 

10  unsubscribed  for  by  the  stockholders  entitled  to  take  them  may  be  sold  §§44.  i99. 

11  by  the  directors  at  public  auction,  or  may  be  disposed  of  to  customers  1922:220;  52. 

12  or  employees  of  the  company  or  others  at  such  price,  not  less  than  par,  ''■'^*'  ^''-■ 

13  or  at  such  price  less  than  par  as  may  have  been  authorized  by  the  depart- 

14  ment  as  provided  in  section  eighteen,  and  upon  such  terms  and  in  such 

15  manner  as  the  directors  may  deem  advisable,  subject  to  the  approval  of 
1(3  the  department.    Such  shares  as  are  sold  by  auction  shall  be  offered  for 

17  sale  in  Boston  or  in  such  other  city  or  town  as  the  department  prescribes, 

18  and  notice  of  the  time  and  place  of  the  sale  shall  be  published  at  least 

19  five  times,  during  the  ten  days  immediately  preceding  the  sale,  in  each 

20  of  three,  at  least,  of  such  daily  newspapers  as  the  department  may 

21  prescribe. 

1  Section  20.    A  corporation  subject  to  this  chapter  shall  not  begin  Capital  to  be 

2  business  until  the  whole  amount  of  its  capital  stock,  or  such  part  thereof  TOmmendn°g'^* 

3  as  may  have  been  approved  by  the  department,  has  been  paid  in  and  a  islg"*!!;  §  6. 

4  certificate  of  that  fact,  and  of  the  manner  in  which  it  has  been  paid  in,  f^  fg^s. 

5  and,  at  the  time  of  making  the  certificate,  been  invested  or  voted  by  the  J85i.  iss,  §  4. 

6  corporation  to  be  invested,  signed  and  sworn  to  by  the  president,  treasurer  g  ,s^6o^' 

7  and  a  majority  of  the  directors,  has  been  filed  in  the  office  of  the  state  ei,  §  8. 

8  secretary. 

1866.290,5  8.  R.  L.  no,  §43.  117  Mass.  476. 

1870,  224,  5  32.  1914,  742,  §§  48,  199.  152  Mass,  428. 

1875,177,5  2.  6  Met.  114.  179  Mass.  15. 

P.  S.  106,  5  46.  101  Mass.  381.  180  Mass.  325. 

1  Section  21.    A  corporation  subject  to  this  chapter  shall  not,  except  ^^n'jfjf/p"' 

2  as  otherwise  expresslv  provided,  transfer  its  franchise,  lease  its  works  forbidden. 

.   ,^  ■      '  ...  ...  .,      1886,  346.  §  4. 

3  or  contract  with  any  person,  association  or  corporation  to  carry  on  its  r.  l.  121,  §  13. 

4  works,  without  the  authority  of  the  general  court. 

iqu   349  186  Mass.  217.  Op.  A.  G.  (1920)  29. 

1914,  742,  §§  51,  199.  215  Mass.  394. 

1  Section  22.    A  corporation  subject  to  this  chapter  may,  by  a  vote  of  ^o^p"f^t°' 

2  all  its  stockholders  at  a  meeting  duly  called  for  the  purpose,  alter,  add»to  ^^|i'"'j"f7_  5  ^ 

3  or  change  the  business  for  which  it  was  incorporated,  but  it  shall  not  be  p  s.'ioe.'s  si. 

4  empowered  thereby  to  engage  in  any  business  not  authorized  by  this  r.  l.  iio',  5  47. 

5  chapter,  and  if  a  gas  company,  it  shall  not  engage  in  the  business  of  llll]  742! 

6  maki;ig  or  selling  electricity  unless  duly  authorized  to  engage  therein  fgis^gl^' 

7  as  provided  in  the  following  section,  and  if  an  electric  company,  it  shall 

8  not  engage  in  the  business  of  making  or  selling  gas.    A  certificate  setting 

9  forth  such  alteration,  addition  or  change,  signed  and  sworn  to  by  the 

10  president,  treasurer  and  a  majority  of  the  directors,  shall  be  filed  in  the 

11  office  of  the  state  secretary. 

1  Section  23.    The  department,  upon  written  apiilication  of  a  gas  com-  Gas  company 

„  .  ,.ii-  xl-  •!  X  authorized  to 

2  pany,  may,  after  notice  and  a  hearing,  autliorize  said  eomiiaiiy  to  engage  sell  electricity. 

3  in  the  business  of  generating  and  furnishing  electricity  in  the  territory,  r,'*l'.  121'.  |  li. 
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1914,  742. 
§§  53.  199. 
197  Mass.  556. 


or  any  such  part  thereof  as  the  department  may  designate,  in  which  it  4 

is  authorized  to  supply  gas;  but  it  shall  not  engage  in  said  business  unless  5 

authorized  by  vote  of  two  thirds  of  the  stockholders,  representing  not  6 

less  than  two  thirds  of  the  stock,  at  a  meeting  duly  called  therefor.    Said  7 

company  shall  file  in  the  office  of  the  state  secretary  a  certificate  as  pro-  8 

vided  in  the  preceding  section.  9 


Time  pre- 
scribed for 
equipping 
plant. 

1887,  385,  §  2. 
R.  L.  121,  §  15. 
1914,  742, 
§6  54,  199. 


Section  24.     The  department,  when  granting  such  authority,  shall  1 

prescribe  the  time,  not  exceeding  six  months,  within  which  said  company  2 

shall  acquire  a  plant  for  generating  the  electricity  required  in  the  specified  3 

territory,  and  shall  designate  the  minimum  capacity  of  the  plant;  and  if  4 

the  company  fails  to  acquire  said  plant  within  the  time  prescribed,  said  5 

authority  shall  be  void  and  no  such  authority  shall  be  again  granted  to  6 

it  within  two  years  thereafter.    The  department  may,  for  cause  shown,  7 

extend  the  time  for  erecting  and  equipping  said  plant  for  not  more  than  8 

three  months  after  the  expiration  of  the  time  first  prescribed.  9 


Section  25.  At  the  expiration  of  such  time  or  of  any  extension  thereof, 
the  department  shall,  after  such  examination  as  it  deems  proper,  make,  in 
a  book  kept  therefor,  a  record  that  its  orders  relative  to  the  acquisition  of 


Record  of 

orders  for 

erection  of 

plant  and  of 

compliance. 

1 RR7    ^8*1    5  3' 

R.  l'.  i2i',  §  16.  said  plant  have  or  have  not  been  complied  with,  which  record  shall  be 
§§  55,  i9"9.        conclusive  evidence  of  the  truth  of  the  matters  stated  therein. 


^^chSe°tc  Section  26.  Such  gas  company  may,  subject  to  the  provisions  of 
of  electric  ■'  sections  ninety-six,  ninety-eight  and  ninety-nine,  purchase  or  lease  and 
1887, 385.  §  9.  use  the  property,  licenses,  rights,  privileges  and  franchises  of  any  electric 
1914!  742.'  ^  ^''  company  engaged  in  the  business  of  furnishing  electricity  in  the  territory 
§§  56, 199.        where  such  gas  company  may  be  authorized  to  furnish  such  electricity. 


dutlirof"'^  Section  27.     Except  as  otherwise  expressly  provided  in  this  chapter, 

company  so       sucli  gas  Company  shall,  in  exercising  the  powers  conferred  by  the  four 
i887?3l5.  s  8.    preceding  sections,  have  all  the  powers  and  privileges  and  be  subject  to 

1914i  742,' 
§§  57,  199. 


all  the  duties,  restrictions  and  liabilities  of  an  electric  company. 


Change  of 

corporate 

name. 

1914,  742,  §  58. 


Section  28.     If  a  corporation  subject  to  this  chapter  changes  its  name,  1 

as  provided  in  section  ten  of  chapter  one  hundred  and  fifty-five,  the  new  2 

name  shall  contain,  at  the  end  thereof,  the  words  "gas  company",  or  3 

"electric  company",  as  the  case  may  be.  4 


Certificate  of 
change  of 
officers  to 
be  filed. 

1907.  282. 

1908.  180. 
1914.  742, 
§§  59.  199 
191 

1919,  5;  350, 
§53. 

1920,  2. 


Section  29.  Whene-\-er  any  change  is  made  in  the  officers  of  a  cor- 
poration subject  to  this  chapter,  except  at  the  annual  meeting,  a  certifi- 
cate of  such  change,  signed  and  sworn  to  hy  the  clerk,  shall  forthwith  be 
filed  in  the  offices  of  the  commissioner  of  corporations  and  taxatioy  and 
57!'§376.  of  the  department.  Any  such  corporation  failing  to  file  such  certificate 
within  thirty  days  after  such  change  has  been  made,  or  which  fails  to 
keep  a  clerk  of  the  corporation  in  the  commonwealth,  shall  forfeit  not 
more  than  five  hundred  dollars,  to  be  recovered  in  the  manner  prescribed 
by  section  forty-two  of  chapter  one  hundred  and  fifty-eight. 


location"'  Section  30.     The  department  may,  after  notice  and  a  public  hearing,     1 

p "'  105     7     authorize  a  gas  or  electric  company  to  carry  on  its  business  in  any     2 
r'.  l.  109,  §  7.    town  in  the  commonwealth  other  than  the  town  named  in  its  agreement     3 
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4  of  association  or  charter,  subject  to  sections  eighty-six  to  eighty-eight,  loio.  197. 

5  inclusive,  and  it  may  purchase,  hold  and  convey  real  and  personal  estate  §§  ei.  199. 

6  in  such  other  town  necessary  for  carrying  on  its  business  therein. 

1  Section  31.     A  manufacturing  or  other  corporation  having  its  place  other  com- 

«,.••,!  J.  r  panics  may 

2  of  busmess  m  a  city  or  town  where  a  gas  company  proposes  to  manutac-  I,oM  gas  stock. 

3  ture  gas  for  light  may  hold  not  more  than  ten  per  cent  of  the  capital  G.'1^6l^5\8; 

4  stock  of  such  gas  company. 

1870.224,5  58.  P.  S.  106.  §  78.  R.  L.  110.  §79.  19H,  742,  §§  64,  199. 

1  Section  32.     The  officers  of  a  corporation  subject  to  this  chapter  shall  ^fJ'fiJc'ers. 

2  be  jointly  and  severally  liable  for  its  debts  and  contracts  in  the  following  i82i,38. 

3  cases,  and  not  otherwise: 

1829,  53.  §§  8.  9.  1877.  230,  5  1.  10  Gray,  232,  600. 

R.  S.  38,  §§  23-25,  28.  P.  S.  106,  5  60.  15  Gray,  216. 

G.  S.  60.  §§  17-25,  30.  1898.  266.  108  Mass.  523. 

1862,  218.  §1.  R.  L.  110,  §58.  137  Mass.  516. 

1870.  224,  §  38.  1914,  742.  §§  73,  199. 

4  The  president  and  directors  shall  be  so  liable  — 

5  First,  For  making  or  consenting  to  a  dividend  if  the  corporation  is  or  i89  Mass.  566. 

6  thereby  is  rendered  insolvent,  to  the  extent  of  such  dividend. 

7  Second,  For  debts  contracted  between  the  time  of  making  or  assenting  iss  Mass.  557. 

8  to  a  loan  to  a  stockholder  and  the  time  of  its  repayment,  to  the  extent  of 

9  such  loan. 

10  Third,  If  the  debts  of  a  corporation  other  than  bonds  heretofore  law-  s  Aikn.  398^^ 

1 1  fully    issued   or   other   than    bonds   hereafter   approved    under   section  i:,6  Mass!  490! 

12  fourteen  exceed  its  capital,  to  the  extent  of  such  excess  existing  at  the  198  Malt  76. ' 

13  time  of  the  commencement  of  the  suit  against  the  corporation  in  which 

14  the  judgment  was  recovered  upon  which  the  suit  in  equity  to  enforce  such 
l."i  liability  is  brought  as  provided  in  section  forty-nine  of  chapter  one  hun- 
l(i  dred  and  fifty-eigiit. 

17       The  president,  directors  and  other  officers  shall  be  so  liable  — 

15  Fourth,  For  signing  any  certificate  required  by  law,  knowing  it  to  be  Jj^'^^fy^/^lg 

19  false;  but  only  the  officers  having  knowledge  thereof  shall  be  liable.        150  Mass.  204. 

182  Mass,  530,  57S.  190  Mass.  35. 

20  Fifth,  For  debts  contracted  before  the  original  capital  has  been  fully  193  Mass.  i38. 

21  paid  in  and  the  certificate  of  such  payment  has  been  filed  in  accordance 

22  with  section  twenty. 

[Liability  of  stockholders.  Chap.  158,  §§  45-54.] 

1  Section  33.    The  fees  for  filing  and  recording  the  copies  of  the  votes  Fees.         ^ 

2  or  certificates  required  by  section  eight,  twenty,  twenty-two  or  twenty-  isesiye. ' 

3  three  to  be  filed  with  the  state  secretary  shall  be  ten  dollars  for  each  copy  1111;  lit. 

4  or  certificate. 

1875,  177.  §  4.  1896,  369:  523.  |§  1,  2.  1915,  92:  264. 

1879,202,5  2.  R.  L.  110,  §86.  1920,  598,  §§  5,  6. 

P.  S.  106.  5  84.  1908.  219:    .382.  1924,  44,  §  2. 

1887,225.  1914,  742,  §§  91,  199.  1  Op.  A.  G.  205,  300. 
1895,  169. 

MUNICIPAL   LIGHTING   PL.\^NTS. 

1  Section  34.     A  town  may,  in  accordance  with  this  chapter,  construct,  City  or  town 

2  purchase  or  lease,  and  maintain  within  its  limits,  one  or  more  plants  for  p'""' 

3  the  manufacture  or  distribution  of  gas  or  electricity  for  municipal  use  or  isk!  .533! 

4  for  the  use  of  its  inhabitants.     Such  plants  may  include  suitable  land,  isoti;  463,  iii, 

5  structures  and  machinery  and  other  apparatus  and  appliances  for  manu-  ilA^V^t 

6  factoring,  using  and  distributing  gas  or  electricity  for  said  purposes.        5§92,  i99. 

1917,  205,  §  2.  150  Mass.  592.  153  Mass.  129.  155  Mass.  598. 
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Vote  of  city. 
1891,  370,  §  2. 

1893,  454,  §  7. 

1894,  432; 
448. 

R.  L.  34,  §  2. 
1914,  742, 
§§93,  199. 


Section  35.  A  city  shall  not  acquire  such  a  plant  until  authorized  by 
a  two  thirds  vote  of  its  city  council,  or  of  a  majority  of  the  commissioners 
if  the  city  government  consists  of  a  commission,  passed  in  each  of  two 
consecutive  municipal  years  and  thereafter  ratified  by  a  majority  of  the 
voters  at  an  annual  or  special  city  election.  If  such  a  vote  is  not  rati- 
fied, no  similar  vote  shall  be  submitted  for  ratification  within  one  year 
thereafter. 


Vote  of  town. 
1891,  370.  §  3. 
R.  L.  34,  §  3. 
1914,  742, 
§§94.  199. 
161  Mass.  432. 
163  Mass.  346. 
232  Mass.  7. 


Section  36.  A  town  shall  not  acquire  such  a  plant  until  authorized 
by  a  two  thirds  vote,  taken  by  ballot  with  the  use  of  the  voting  list,  at 
each  of  two  town  meetings  called  therefor  and  held  at  intervals  of  not 
less  than  two  nor  more  than  thirteen  months.  If  the  first  of  such  votes 
is  favorable  and  the  second  unfavorable,  or  if  both  such  votes  are  un- 
favorable, no  similar  vote  shall  be  passed  within  two  years  thereafter. 


Certification 
of  vote  to 
department. 
1892,  259,  §  1. 
R.  L.  34,  §  4. 
1914,  742, 
§§95,  199. 


Section  37.     After  a  city  or  town  has  voted  under  section  thirty-five  1 

or  thirty-six,  the  city  or  town  clerk  shall  forthwith  transmit  to  the  de-  2 

partment  a  certified  copy  of  so  much  of  the  records  of  the  city  council  or  3 

of  the  town  as  relates  to  the  result  of  the  vote.  4 


Certification 
of  subsequent 
votes,  etc. 
1892,  259,  §  2. 
R.  L.  34,  §  5. 
1914.  742, 
§§  96,  199. 


Section  38.  If  a  city  or  town  which  has  authorized  the  acquisition  of 
such  a  plant  subsequently  votes  to  establish,  purchase,  reconstruct,  ex- 
tend or  enlarge  a  plant,  or  to  issue  bonds,  notes  or  certificates  of  indebted- 
ness on  account  thereof,  or  to  regulate  the  management  or  conduct 
thereof,  or  to  adopt  an  ordinance  or  by-law  relative  thereto,  the  city  or 
town  clerk  shall,  within  ten  days  after  such  vote,  transmit  to  the  depart- 
ment a  certified  copy  thereof. 


Penalty  for 
failure  to 
certify  vote. 
1892,  259,  §  4. 
R.  L.  34,  §  6. 


Section  39.    A  city  or  town  clerk  failing  to  comply  with  any  pro-  1 

vision  of  the  two  preceding  sections  shall  forfeit  not  more  than  twenty-  2 

five  dollars.  3 

1914,  742,  §§  97,  199. 


May  incur 
debt  for 
plant. 
1891,  370,  §  4 

1893,  454,  §  9 

1894,  182. 

R.  L.  27,  §  5; 
34,  §§  7,  8. 


Section  40.     A  city  or  town  which  has  duly  voted  to  acquire  a  mu-  1 

nicipal  lighting  plant  may  incur  debt  as  provided  in  section  eight  of  chap-  2 

ter  forty-four  for  the  purpose  of  establishing,  purchasing,  extending  or  3 

enlarging  it  within  its  territorial  limits.  4 

1908,  341,  §§  2,  4.  1913,  719,  §  6.  1914,  742,  §§  98,  199.  1915,115. 


Enlargement 
of  plant. 
1891,  370,  §  5. 
R.  L.  34,  §  9. 

1913,  719,  §  6. 

1914,  742, 
§§99,  199. 


Section  41.     A  city  or  town  owning  such  a  plant  shall  not,  except  by  1 

a  vote  taken  in  the  manner  prescribed  in  section  eight  of  chapter  forty-  2 

four,  reconstruct,  enlarge  or  extend  the  same  beyond  the  necessary  and  3 

ordinary  maintenance,  repair  and  replacement  thereof,  or  the  provision  4 

of  increased  appliances  necessary  to  distribute  gas  or  electricity  to  new  5 

consumers.  6 


§5. 
:  10. 


Purchase  of 
existing  plant. 
1891,  370,  §  12. 
1893,  454, 
R.  L.  34, 
1903,  255, 

1914,  742, 
§§  100,  199. 

1915,  20,  §  1. 
1929,  379,  §  1. 
179  Mass.  365, 
232  Mass.  7. 


Section  42.  If,  when  a  town  votes  to  establish  a  municipal  lighting 
plant,  any  person  or  municipality  was,  at  the  time  of  the  first  vote  re- 
quired by  section  thirty-five  or  thirty-six,  engaged  in  generating  or  dis- 
tributing gas  or  electricity  for  sale  for  lighting  purposes  in  such  town, 
the  towTi  may  purchase  of  him  or  it,  at  such  price  and  on  such  terms  as 
may  be  agreed  upon,  such  portion  of  his  or  its  plant  and  property  within 
the  limits  of  such  town  as  such  town  desires  for  its  use  and  as  can  be 
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8  agreed  upon,  provided,  however,  that  no  such  purchase  shall  be  con- 

9  summated  by  a  city  unless  approved  by  vote  of  its  city  council,  or  of  its 
ID  commissioners  if  the  city  government  consists  of  a  commission,  or  by  a 
1 1  town  unless  ratified  by  the  voters  at  a  town  meeting. 

1  Section  43.     If  a  town  which  votes  to  establish  a  municipal  lighting  Duties  of  de- 

2  plant  fails,  within  one  hundred  and  fifty  days  from  the  passage  of  the  cale"f  au-" 

3  final  vote  required  by  section  thirt\--five  or  thhty-six,  to  agree,  as  to  price  ?fs^ucTpurt^ 

4  or  as  to  the  property  to  be  included  in  the  purchase,  with  any  person  or  ^e^^Ags^f"' 

5  municipality  engaged  at  the  time  of  the  first  vote  required  bv  said  section  °"™'' '"''» 

.,      I  -  (.  il  ■    J.         •       •  •  !•        •!         •  *  1  .    .         to  convey 

b  thirty-nve  or  tnirty-six  m  generatuig  or  distributmg  gas  or  electricity  after  deter- 
7  for  sale  for  lighting  purposes  in  such  town  and  electing  to  sell,  either  such  d'epartment! 
S  town  or  such  person  or  municipality  may  apply  to  the  department  within  Ifii^n! 
9  thirty  days  after  the  expiration  of  said  one  hundred  and  fifty  days  for  a  gfi.'s.**" 

10  determination  as  to  what  property  ought  in  the  public  interest  to  be  r^l'II*' 

11  included  in  the  purchase  and  what  price  should  be  paid,  having  in  view  fy,^','.!- 

12  the  cost  of  the  property  less  a  reasonable  allowance  for  depreciation  and  isoo!  410.'  §  1. 

13  obsolescence,  and  any  other  element  which  may  enter  into  a  determina-  §§  160,  foi, 

14  tion  of  a  fair  value  of  the  property  so  purchased,  but  such  value  shall  be  g\.  (ed.  of 
1.')  estimated  without  enhancement  on  account  of  future  earning  capacity  I929!  379,' 1 2^' 
1(3  or  good  will,  or  of  exclusive  privileges  derived  from  rights  in  the  public  \p^  i\l^  \lf 

17  ways;   and  thereupon  the  department,  after  notice  to  the  parties,  shall  179  Siass!  aeoi 

18  give  a  hearing  thereon  and  make  the  determination  aforesaid.     Such  " 

19  property  shall  include  such  portion  of  the  property  of  such  person  or 

20  municipality  within  the  limits  of  such  town  as  is  suitable  for,  and  used 

21  in  connection  with,  the  generation  or  distribution  of  gas  or  electricity 

22  within  such  limits;  provided,  that  such  purchase  shall  include  both  a  gas 

23  and  electric  lighting  plant  only  if  a  single  corporation  owns  or  operates 

24  both  such  plants.    Such  price  shall  include  damages,  if  any,  which  the 

25  department  finds  would  be  caused  by  the  severance  of  the  property  pro- 

26  posed  to  be  included  in  the  purchase  from  other  property  of  the  owner. 

27  If  any  such  property  is  subject  to  any  mortgages,  liens  or  other  encum- 

28  brances,  the  department  in  making  its  determination  shall  provide  for  the 

29  deduction  or  withholding  from  the  piu-chase  price,  pending  discharge,  of 

30  such  sum  or  sums  as  it  deems  proper. 

31  If  within  thirty  days  after  such  determination  shall  have  been  made 

32  by  the  department,  the  owner  shall  notify  the  town  of  its  acceptance  of 

33  the  determination  as  made  by  the  department,  and  within  a  further  period 

34  of  thirty  days  shall  tender  a  good  and  sufficient  deed  of  conveyance  to  the 

35  city  or  town  clerk  of  the  property  required  by  the  department  to  be  pur- 

36  chased,  and  shall  then  place  said  deed  in  escrow,  the  town  shall  have 

37  sixty  days  in  which  to  accept  or  reject  said  tender,  and  if  it  accepts  shall 

38  have  a  further  period  of  sixty  days  in  which  to  pay  to  the  owner  the  price 

39  determined  as  hereinbefore  provided.    Such  acceptance  or  rejection  in 

40  case  of  a  city  shall  be  by  vote  of  its  city  council,  or  its  commissioners  if  its 

41  government  consists  of  a  commission,  and  in  case  of  a  town  shall  be  by 

42  vote  at  a  town  meeting.     A  rejection  of  the  tender  shall  operate  as  a 

43  rescission  of  all  votes  theretofore  passed  for  the  establishment  of  a 

44  municipal  lighting  plant. 

45  Should  the  owner  not  file  such  acceptance  and  tender  within  the  time 

46  so  limited,  the  town  may  proceed  to  construct  or  otherwise  acquire  a 

47  municipal  plant  without  further  attempt  to  acquire  the  plant  of  such 

48  owner  or  any  part  thereof,  provided,  however,  that  in  case  of  a  city  such 

49  action  is  authorized  by  vote  of  its  city  council,  or  of  its  commissioners  if 
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its  government  consists  of  a  commission,  and  that  in  case  of  a  town  such  50 
action  is  authorized  by  vote  at  a  town  meeting.  51 


Property  in 
adjoining  city 
or  town. 
1893,  454,  §  1. 
R.  L.  34.  §  13. 
1914,  742, 
5§  103.  199. 
1929,  379,  §  4. 


Supply  of 
adjoining  city 
or  town. 
1893,  454,  §  2. 
R.  L.  34,  §  14. 
1914.  742, 
§§  104.  199. 
1929,  379,  §  5. 


Supply  by 
municipal 
plants  to  ad- 
joining cities 
or  towns. 
1915.  191. 
1929,  379,  §  6. 


Section  44.    [Repealed,  1929,  379,  §  3.] 

Section  45.  If  a  town  purchases  a  gas  or  electric  lighting  plant 
having  mains,  poles,  wires  or  other  distributing  apparatus  in  an  adjoining 
town  where  there  is  no  private  gas  or  electric  lighting  company,  it  may 
also  purchase  such  mains,  poles,  wires  or  other  distributing  apparatus 
therein,  subject  to  sections  forty-two  and  forty-three. 

Section  46.  A  town  which  has  acquired,  as  hereinbefore  provided, 
mains,  poles,  wires  or  other  distributing  apparatus  in  an  adjoining  town 
may  thereafter  manufacture,  sell  and  distribute  gas  or  electricity  to  said 
adjoining  town  or  to  its  inhabitants,  and  shall  thereafter  have  therein  the 
same  rights  and  franchises  and  be  subject  to  the  same  limitations  and 
obligations  as  the  vendor  from  whom  such  outlying  plant  was  purchased 
would  have  had  or  to  which  he  would  have  been  subject  had  such  purchase 
not  been  made. 

Section  47.  The  department  may,  after  notice  and  a  public  hearing, 
authorize  a  town  which  has  acquired  a  municipal  lighting  plant  to  extend 
its  mains  or  lines  into  an  adjoining  town  in  order  to  distribute  and  sell 
gas  or  electricity  therein,  if  such  town  or  a  private  corporation  therein  is 
not  then  supplying  such  town  with  gas  or  electricity,  as  the  case  may  be. 
Such  authorization  shall  be  upon  such  terms  and  with  such  limitations 
and  restrictions  as  the  department  deems  for  the  public  interest.  A  town 
so  authorized  shall  thereafter  have  in  such  adjoining  town  the  same  rights 
and  privileges,  and  be  subject  to  the  same  limitations  and  obligations,  as 
it  has  within  its  own  territorial  limits. 


1 
2 
3 
4 
5 
6 
7 
8 
9 
10 


Purchase 
of  gas  or 
electricity. 
1893,  454,  §  8. 
R.  L.  34.  §  18. 
1909.  173. 
1914.  742. 
§§  108,  199. 


Section  48.    [Repealed,  1929,  379,  §  7.] 

Section  49.    [Repealed,  1929,  379,  §  7.] 

Section  50.    [Repealed,  1929,  379,  §  7.] 

Section  51 .  A  town  which  has  acquired  a  plant  for  the  manufacture 
or  distribution  of  gas  may  purchase  gas  from  another  town  authorized 
to  sell  the  same  or  from  any  corporation  selling  gas;  and  a  town  which 
has  acquired  a  plant  for  the  manufacture  or  distribution  of  electricity 
may  purchase  electricity  from  another  town  authorized  to  sell  the  same 
or  from  any  corporation  selling  electricity,  except  as  provided  in  the  fol- 
lowing section. 


Certain  towns 
may  purchase 
from  street 
railway 
company. 
1902,  449,  §  1. 
1906.218;  463, 
III.  §§60.  158. 
1914.  742, 
§§  109.  199. 
1919.  350, 
§117. 


Section  52.  A  town  in  which  no  person  or  corporation  is  engaged  in  1 
generating  or  distributing  electricity  for  sale  and  which  has  voted  or  2 
shall  vote  to  construct  one  or  more  plants  for  the  manufacture  or  dis-  3 
tribution  of  electricity  for  municipal  use  or  for  the  use  of  its  inhabitants,  4 
or  for  both  purposes,  may  make  contracts,  for  terms  not  exceeding  ten 
years,  with  any  street  railway  company  operating  a  street  railway  in 
such  town,  for  the  purchase  of  electricity  from  such  company  in  order 
to  furnish  electricity  for  municipal  use  or  for  the  use  of  its  inhabitants, 
or  both;   and  street  railway  companies  may  make  contracts  to  furnish 
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10  electricity  as  aforesaid  to  a  town,  but  the  contracts  shall  not  become 

11  operative  unless  the  department  shall,  after  a  public  hearing,  approve 

12  the  terms  thereof  as  consistent  with  the  public  interest.    This  and  the 

13  three  following  sections  shall  not  apply  to  cities. 

1  Section  53.     Electricity  supplied  by  a  street  railway  company  to  a  Delivery  of 

2  town  shall  be  delivered  to  the  distributing  system  of  said  town  at  some  purdmscd."" 

3  specified  place  or  places  therein,  and  the  meter  or  meters  by  which  such  }n[Jg;  4g3;  ^  ^• 

4  electricity  is  measured  shall  be  a  part  of  the  distributing  system.  "'•  55  ei.  los. 

1914,  712,  §§  110,  199. 

1  Section  54.     If  a  town  voting  to  purchase  electricity  from  a  street  Department 

2  railway  company  is  unable  to  agree  with  such  company  at  the  expira-  caseofdiB*^- 

3  tion  of  a  contract,  made  in  accordance  with  section  fifty-two,  upon  the  i902™49''5  3. 

4  price  to  be  paid  for  electricity  by,  or  upon  the  manner  in  which  elec-  n?.''§|62',  iss. 

5  tricity  is  to  be  furnished  to,  said  town  in  the  future,  its  selectmen  may  \^i*[ ^*'' 
()  apply  to  the  department  to  fix  the  price  which  it  shall  pay  for  said  elec-  r-''^*^''^''' 

7  tricity  to,  and  the  manner  in  which  electricity  shall  be  furnished  by, 

8  said  company;    and  thereupon  the  department  shall  set  a  date  for  a 

9  public  hearing  upon  such  application,  giving  said  company  reasonable 

10  notice  thereof;   and  after  the  hearing  the  department  shall,  if  it  deems  i 

1 1  the  furnishing  of  such  electricity  consistent  with  the  interest  of  public 

12  travel  upon  the  railway  of  such  company,  fix  the  price  which  said  town 

13  shall  pay  for  electricity  to,  and  the  manner  in  which  electricity  shall  be 

14  furnished  by,  said  company;  and  said  company  shall  thereupon  furnish 

15  to  said  town  electricity  at  the  price  and  in  the  manner  fixed  by  the 
IG  department. 

1  Section  55.     A  town  which  has  established  or  votes  to  establish  a  gas  Municipal 

2  or  electric  plant  may  elect  a  municipal  light  board  consisting  of  three  I'fga,  4°54.  §  10. 

3  citizens  of  the  town,  one  of  whom  shall  be  chosen  for  one  year,  one  for  {914,742,^  '^ 

4  two  years,  and  one  for  three  years,  and  at  each  annual  meeting  thereafter  272'Mas3'^ii6 

5  one  for  a  term  of  three  years,  who  shall  have  authority  to  construct,  pur- 

6  chase  or  lease  a  gas  or  electric  plant  in  accordance  with  the  vote  of  the 

7  town  and  to  maintain  and  operate  the  same. 

1  Section  56.    The  mayor  of  a  city,  or  the  selectmen  or  municipal  light  Manager  of 

2  board,  if  any,  of  a  town  acquiring  a  gas  or  electric  plant  shall  appoint  a  iTghtingTap- 

3  manager  of  municipal  lighting  who  shall,  under  the  direction  and  control  dS^'etJ! 

4  of  the  mayor,  selectmen  or  municipal  light  board,  if  any,  and  subject  to  pilntTow' 

5  this  chapter,  have  full  charge  of  the  operation  and  management  of  the  iggf" sto'^r  g 

6  plant,  the  manufacture  and  distribution  of  gas  or  electricity,  the  purchase  \^^f  f^'*' 5  'O- 

7  of  supplies,  the  employment  of  agents  and  servants,  the  method,  time,  i903'  416,  §  3. 

8  price,  quantity  and  quality  of  the  supply,  the  collection  of  bills,  and  the  §§  lis.  Tm. 

9  keeping  of  accounts.    His  compensation  and  term  of  office  shall  be  fixed  in  Ige^uss!  41. 

10  cities  by  the  city  council  and  in  towns  by  the  selectmen  or  municipal  light  ^^^  ^^^^'  "®' 

11  board,  if  any;   and,  before  entering  upon  the  performance  of  his  official 

12  duties,  he  shall  give  bond  to  the  city  or  town  for  the  faithful  performance 

13  thereof  in  a  sura  and  form  and  with  sureties  to  the  satisfaction  of  the 

14  mayor,  selectmen  or  municipal  light  board,  if  any,  and  shall,  at   the 

15  end  of  each  munici]ial  year,  render  to  them  such  (Ictailed  statement  of 

16  his  doings  and  of  the  business  and  financial  matters  in  his  charge  as 

17  the  department  may  prescribe.    All  moneys  payable  to  or  received  by 

18  the  city,  town,  manager  or  municipal  light  board  in  connection  with  the 
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operation  of  the  plant,  for  the  sale  of  gas  or  electricity  or  otherwise,  shall  19 
be  paid  to  the  city  or  town  treasurer.  All  accounts  rendered  to  or  kept  20 
in  the  gas  or  electric  plant  of  any  city  shall  be  subject  to  the  inspection  21 
of  the  city  auditor  or  officer  having  similar  duties,  and  in  towns  they  shall  22 
be  subject  to  the  inspection  of  the  selectmen.  The  auditor  or  officer  23 
having  similar  duties,  or  the  selectmen,  may  require  any  person  presenting  24 
for  settlement  an  account  or  claim  against  such  plant  to  make  oath  before  25 
him  or  them,  in  such  form  as  he  or  they  may  prescribe,  as  to  the  accuracy  26 
of  such  account  or  claim.  The  wilful  making  of  a  false  oath  shall  be  27 
punishable  as  perjury.  The  auditor  or  officer  having  similar  duties  in  28 
cities,  and  the  selectmen  in  towns,  shall  approve  the  payment  of  all  bills  29 
or  pay  rolls  of  such  plants  before  they  are  paid  by  the  treasurer,  and  may  30 
disallow  and  refuse  to  approve  for  payment,  in  whole  or  in  part,  any  claim  31 
as  fraudulent,  unlawful  or  excessive;  and  in  that  case  the  auditor  or  32 
officer  having  similar  duties,  or  the  selectmen,  shall  file  with  the  city  or  33 
town  treasurer  a  written  statement  of  the  reasons  for  the  refusal ;  and  the  34 
treasurer  shall  not  pay  any  claim  or  bill  so  disallowed.  This  section  shall  35 
not  abridge  the  powers  conferred  on  town  accountants  by  sections  fifty-  36 
five  to  sixty-one,  inclusive,  of  chapter  forty-one.  The  manager  shall  at  37 
any  time,  when  required  by  the  mayor,  selectmen,  municipal  light  board,  38 
if  any,  or  department,  make  a  statement  to  such  officers  of  his  doings,  39 
business,  receipts,  disbursements,  balances,  and  of  the  indebtedness  of  the  40 
town  in  his  department.  41 

and  expens^*^       SECTION  57.     At  the  beginning  of  each  fiscal  year,  the  manager  of     1 


sl^i's™'  municipal  lighting  shall  furnish  to  the  mayor,  selectmen  or  municipal 


§§4, 


9 


R-  L.  34.  §21.  light  board,  if  any,  an  estimate  of  the  income  from  sales  of  gas  and  elec-  3 
1906!  4ii!  tricity  to  private  consumers  during  the  ensuing  fiscal  year,  and  of  the  4 
1914!  742!  expense  of  the  plant  during  said  year,  meaning  the  gross  expenses  of  5 
igis!*??!^^!-  operation,  maintenance  and  repair,  the  interest  on  the  bonds,  notes  or  6 
1931. 426,  §  77.  certificates  of  indebtedness  issued  to  pay  for  the  plant,  an  amount  for  7 
depreciation  equal  to  three  per  cent  of  the  cost  of  the  plant  exclusive  of  8 
land  and  any  water  power  appurtenant  thereto,  or  such  smaller  or  larger  9 
amount  as  the  department  may  approve,  the  requirements  of  the  sinking  10 
fund  or  debt  incurred  for  the  plant,  and  the  loss,  if  any,  in  the  operation  11 
of  the  plant  during  the  preceding  year,  and  of  the  cost,  as  defined  in  .sec-  12 
tion  fifty-eight,  of  the  gas  and  electricity  to  be  used  by  the  town.  The  13 
town  shall  include  in  its  annual  appropriations  and  in  the  tax  levy  not  less  14 
than  the  estimated  cost  of  the  gas  and  electricity  to  be  used  by  the  town  15 
as  above  defined  and  estimated.  By  cost  of  the  plant  is  intended  the  16 
total  amount  expended  on  the  plant  to  the  beginning  of  the  fiscal  year  for  17 
the  purpose  of  establishing,  purchasing,  extending  or  enlarging  the  same.  18 
By  loss  in  operation  is  intended  the  difference  between  the  actual  income  19 
from  pri\'ate  consumers  plus  the  appropriations  for  maintenance  for  the  20 
preceding  fiscal  year  and  the  actual  expense  of  the  plant,  reckoned  as  21 
above,  for  that  year  in  case  such  expenses  exceeded  the  amount  of  such  22 
income  and  appropriation.  The  income  from  sales  and  the  money  ap-  23 
propriated  as  aforesaid  shall  be  used  to  pay  the  annual  expense  of  the  24 
plant,  defined  as  above,  for  the  fiscal  year,  except  that  no  part  of  the  sum  25 
therein  included  for  depreciation  shall  be  used  for  any  other  purpose  than  26 
renewals  in  excess  of  ordinary  repairs,  extensions,  reconstruction,  enlarge-  27 
ments  and  additions.  The  surplus,  if  any,  of  said  annual  allowances  for  28 
depreciation  after  making  the  abo\e  payments  shall  be  kept  as  a  sepa-  29 
rate  fund  and  used  for  renewals  other  than  ordinary  repairs,  extensions,  30 
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.31  reconstruction,  enlargements  and  additions  in  succeeding  .years;  and  no 
82  debt  shall  be  incurred  under  section  forty  for  any  extension,  reconstruction 
X]  or  enlargements  of  the  plant  in  excess  of  the  amount  needed  therefor  in 
.'54  addition  to  the  amount  then  on  hand  in  said  depreciation  fund.  Said 
3.")  depreciation  fund  shall  be  kc])t  and  managed  by  the  town  treasurer  as 
3()  a  separate  fund,  subject  to  ai)proj)riation  by  the  city  council  or  select- 
37  men  or  municipal  light  board,  if  any,  for  the  foregoing  purpose.  So 
3>S  much  of  said  fund  as  the  department  may  from  time  to  time  approve 

39  may  also  be  use<l  to  pay  notes,  bonds  or  certificates  of  indebtedness 

40  issued  to  pay  for  the  cost  of  reconstruction  or  renewals  in  excess  of  or- 

41  dinary  repairs,  when  such  notes,  bonds  or  certificates  of  indebtedness 

42  become  due.    All  appropriations  for  the  plant  shall  be  either  for  the 

43  annual  expense  defined  as  above,  or  for  extensions,  reconstruction,  en- 

44  largcments  or  additions;  and  no  a]j[)ropriation  shall  be  used  for  any  pur- 

45  pose  other  tlian  that  stated  in  the  vote  making  the  same.    No  bonds, 

46  notes  or  certificates  of  indebtedness  shall  be  issued  by  a  town  for  the 

47  annual  expenses  as  defined  in  this  section. 

1  Section  57A.    Anv  cit\-  or  town  having  a  municipal  light  plant  may  Appropriations. 

»■,'•  V  ,.  fiij,  •     Payments  in 

2  appropriate  money  tor  the  mamtenance  and  operation  or  such  plant,  speci-  advance  of 

3  fying  that  the  same  shall  be  taken  from  the  receipts  of  the  department;  i92'2!'i84. 

4  and  where  such  appropriations  are  made,  the  city  or  town  treasurer  may, 

5  in  advance  of  the  collection  of  said  receipts,  pay  bills  on  account  of  the 
t)  said  appropriations,  and  any  sum  so  advanced  shall  be  repaid  to  the  city 

7  or  town  from  such  receipts,  when  collected,  and  shall  be  applied  as  reim- 

8  bursement  to  the  city  or  town,  or  to  the  payment  of  any  temporary  loan 

9  made  by  the  city  or  town  in  anticipation  of  revenue  of  that  year. 

1  Section  58.     There  shall  be  fixed  schedules  of  prices  for  gas  and  f^deie^trldty 

2  electricity,  which  shall  not  be  changed  oftener  than  once  in  three  months.  jHf^gfo  5  jq 

3  Any  change  shall  take  effect  on  the  first  day  of  a  month,  and  shall  first  ^91414^^^^ 

4  be  advertised  in  a  newspaper,  if  any,  published  in  the  municipality.    No  §§  lis,  Tm. 

5  price  in  said  schedules  shall,  without  the  written  consent  of  the  depart-  1927!  269. 

6  ment,  be  fixed  at  less  than  production  cost  as  it  may  be  defined  from 

7  time  to  time  by  order  of  the  department.    Such  schedules  of  prices  shall 

8  be  fixed  to  yield  not  more  than  eight  per  cent  per  annum  on  the  cost  of 

9  the  plant,  as  it  may  be  determined  from  time  to  time  by  order  of  the 

10  department,  after  the  payment  of  all  operating  expenses,  interest  on  the 

11  outstanding  debt,  the  requirements  of  the  serial  debt  or  sinking  fund 

12  established  to  meet  said  debt,  and  also  depreciation  of  the  plant  reckoned 

13  as  provided  in  section  fifty-seven,  and  losses;   but  any  losses  exceeding 

14  three  per  cent  of  the  investment  in  the  plant  may  be  charged  in  succeed- 

15  ing  years  at  not  more  than  three  per  cent  per  annum.     The  gas  and 

16  electricity  used  by  the  municipality  for  any  purpose  except  street  light- 

17  ing  shall  be  charged  for  in  accordance  with  the  prices  in  the  fixed  sched- 

18  ules.    The  gas  and  electricity  used  by  the  municipality  for  street  lighting 

19  shall  be  charged  for  at  a  cost  to  be  determined  as  follows:  the  sum  of  all 

20  operating  expenses,  interest  on  the  outstanding  debt,  the  requirements 

21  of  the  serial  debt  or  sinking  fund  established  to  meet  said  debt,  and  also 

22  depreciation  of  the  plant  reckoned  as  provided  in  section  fifty-seven, 
2'.'>  and  losses,  shall  be  the  dividend;  the  kilowatt  hours  sold  including  those 

24  supplied  for  street  lighting  shall  be  the  divisor,  and  the  resulting  quotient 

25  multiplied  by  the  kilowatt  hours  supplied  for  street  lighting  shall  be  the 

26  cost  to  be  charged  to  the  municipality  for  street  lighting. 
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Advance  de- 
posit.   Shut-off. 
Removal  of 
appliances 
upon  default. 
1S91,  370,  §  10. 
R.  L.  34,  §  22. 
1914.  742. 
§§  115,  199. 
1918,  77,  §  2. 
G.  L.  Ced.  of 
1920)  164,  §  58. 
1927,  269. 


Section  58A.  A  sufficient  deposit  to  secure  the  payment  for  gas  or  1 
electricity  for  three  months  may  be  required  in  advance  from  any  con-  2 
sumer,  and  if  such  advance  deposit  is  retained  for  a  longer  period  than  .3 
six  months,  interest  at  the  rate  of  four  per  cent  per  annum  shall  be  paid  4 
annually  to  said  consumer  or  credited  to  his  account.  The  supply  may  5 
be  shut  off  from  any  premises  until  all  arrears  for  gas  or  electricity  fur-  6 
nished  thereon  to  such  consumer  shall  have  been  paid.  After  three  7 
months  default  in  the  payment  of  such  arrears,  all  apphances  for  distribu-  8 
tion  belonging  to  the  municipality  on  the  premises  may  be  removed  9 
and  shall  not  be  restored  except  on  payment  of  all  such  arrears  and  the  10 
expenses  of  removal  and  restoration.  11 


Prices  to  be 
certified  to 
department. 
1892,  259, 
§§3,4. 

R.  L.  34,  §  23. 
1914,  742, 
§§  116,  199. 

Compulsory 

supply. 

1891,  370,  §  7. 

1894,  533. 

R.  L.  34,  §  24. 

1914,  742, 

§§  117,  199. 


Section  59.    When  a  town  fixes  or  changes  a  price,  the  manager  1 

of  municipal  lighting  shall  send  a  certified  copy  of  the  notice  thereof  to  2 

the  department  and  for  a  failure  so  to  do  shall  forfeit  not  more  than  3 

twenty-five  dollars.  4 

Section  60.    A  town  shall  not  be  compelled  to  furnish  gas  or  elec-  1 

tricity  to  any  person  or  corporation  except  upon  order  of  the  depart-  2 

ment,  to  whom  any  person  aggrieved  by  the  refusal  of  a  town  to  furnish  3 

gas  or  electricity  may  appeal,  stating  the  facts  in  such  detail  as  the  4 

department  directs.  5 


Assessment 
of  cost  of 
services,  etc. 
1891,  370,  §  6. 
R.  L.  34,  §  25. 
1914,  742, 
§§  118,  199. 


Section  61.    A  town  acquiring  a  plant  may  provide  by  ordinance  or  1 

by-law  for  the  equitable  assessment  upon  the  owner  or  occupant  of  any  2 

premises  of  the  cost,  or  any  part  thereof,  of  laying  and  maintaining  pipes,  3 

conduits,  conductors  or  other  appliances  thereon.     Payment  of  such  4 

assessments  shall  not  be  compulsory,  but  it  shall  be  a  condition  precedent  5 

to  the  supplying  of  gas  or  electricity  to  the  occupants  of  such  premises,  6 

and  may  be  required  before  providing  appliances  therefor.  7 


Ordinances 

and  by-laws 

relative 

to  plant. 

1891,  370, 

§11. 

R.  L.  34,  §  20. 


Section  62.     A  town  operating  a  plant  may  pass  ordinances  or  by-  1 

laws,  imposing  penalties  not  exceeding  fifty  dollars,  to  protect  the  plant,  2 

control  its  use  and  prevent  accidents  from  gas  or  electricity  supplied  by  3 

it,  and  to  govern  consumers  in  their  use  thereof.  4 

1914,  742,  §§  119,  199. 


Records  and 
retxu-n  to  de- 
partment. 
Penalties. 
1891,  370,  §  9. 
1896,  356;  480. 
R.  L.  34,  §  27. 
1905,  410,  §  5. 
1914,  742, 
§§  120,  199. 
1918,78,  §  1. 
1923,  85. 
1926,  99. 


Section  63.  A  town  manufacturing  or  selling  gas  or  electricity  for  1 
lighting  shall  keep  records  of  its  work  and  doings  at  its  manufacturing  2 
station,  and  in  respect  to  its  distributing  plant,  as  may  be  required  by  3 
the  department.  It  shall  install  and  maintain  apparatus,  satisfactory  4 
to  the  department,  for  the  measurement  and  recording  of  the  output  of  5 
gas  and  electricity,  and  shall  sell  the  same  by  meter  to  private  consumers  6 
when  required  by  the  department,  and,  if  required  by  it,  shall  measure  7 
all  gas  or  electricity  consumed  by  the  town.  The  books,  accounts  and  8 
returns  shall  be  made  and  kept  in  a  form  prescribed  by  the  department,  9 
and  the  accounts  shall  be  closed  annually  on  the  last  day  of  the  fiscal  10 
year  of  such  town,  and  a  balance  sheet  of  that  date  shall  be  taken  there-  11 
from  and  included  in  the  return  to  the  department.  The  mayor,  select-  12 
men  or  municipal  light  board  and  manager  shall,  at  any  time,  on  request,  13 
submit  said  books  and  accounts  to  the  inspection  of  the  department  and  14 
furnish  any  statement  or  information  required  by  it  relative  to  the  con-  15 
dition,  management  and  operation  of  said  business.    The  department  16 
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17  shall,  in  its  annual  report,  describe  the  operation  of  the  several  municipal 
IS  plants  with  such  detail  as  may  be  necessary  to  disclose  the  financial 

19  condition  anil  results  of  each  plant;   and  shall  state  what  towns,  if  any, 

20  operating  a  plant  have  failed  to  comply  with  this  chapter,  and  what 

21  towns,  if  any,  are  selling  gas  or  electricity  with  the  approval  of  the  de- 

22  partment  at  less  than  cost.     The  mayor,  or  selectmen,  or  municipal  light 

23  board,  if  any,  shall  annualls-,  on  or  before  such  date  as  the  department 

24  fixes,  make  a  return  to  the  department,  for  the  preceding  fiscal  year, 

25  signed  and  sworn  to  by  the  mayor,  or  by  a  majority  of  the  selectmen  or 

26  municipal  light  board,  if  any,  and  by  the  manager,  stating  the  financial 

27  condition  of  said  business,  the  amount  of  authorized  and  existing  in- 

28  (lebtedness,  a  statement  of  income  and  expenses  in  such  detail  as  the 

29  department  may  require,  and  a  list  of  its  salaried  officers  and  the  salary 

30  paid  to  each.     The  mayor,  the  selectmen  or  the  municipal  light  board 

31  may  direct  any  additional  returns  to  be  made  at  such  time  and  in  such 

32  detail  as  he  or  they  may  order.     Any  officer  of  a  town  manufacturing  or 

33  selling  gas  or  electricity  for  lighting  who,  being  required  by  this  section 

34  to  make  an  annual  return  to  the  department,  neglects  to  make  such  an- 

35  nual  return  shall,  for  the  first  fifteen  days  or  portion  thereof  during  which 

36  such  neglect  continues,  forfeit  five  dollars  a  day;    for  the  second  fifteen 

37  days  or  any  portion  thereof,  ten  dollars  a  day;  and  for  each  day  there- 

38  after  not  more  than  fifteen  dollars  a  day.     Any  such  officer  who  un- 

39  reasonably  refuses  or  neglects  to  make  such  return  shall,  in  addition 

40  thereto,  forfeit  not  more  than  five  hundred  dollars.     If  a  return  is  de- 

41  fective  or  appears  to  be  erroneous,  the  department  shall  notify  the 

42  officer  to  amend  it  within  fifteen  days.     Any  such  officer  who  neglects 

43  to  amend  said  return  within  the  time  specified,  when  notified  to  do  so, 

44  shall  forfeit  fifteen  dollars  for  each  day  during  which  such  neglect  con- 

45  tinues.     All  forfeitures  incurred  under  this  section  may  be  recovered  by 

46  an  information  in  equity  brought  in  the  supreme  judicial  court  by  the 

47  attorney  general,  at  the  relation  of  the  department,  and  when  so  recovered 

48  shall  be  paid  to  the  commonw-ealth. 

1  Section  64.     A  town  owning  or  operating  a  gas  or  electric  plant  shall  Jjff^ry  ot'" 

2  be  liable  for  any  injury  or  damage  to  persons  or  property,  or  for  the  death  ^^"^1%  ^  ,g 

3  of  a  person  who  is  in  the  exercise  of  due  care,  caused  by  its  maintenance  ii.  l'.  34,  '§  2s. 

4  or  operation,  in  the  same  manner  and  to  the  same  extent  as  a  private  §§121,199. 

5  corporation,  but  shall  not  be  liable  for  damages  caused  by  competition  HiVitau. 

6  with  an  existing  gas  or  electric  plant  therein. 

212  Mass.  243. 

1  Section  65.    A  town  authorized  by  special  act  to  construct,  purchase.  Application 

2  lease,  establish  or  maintain  a  gas  or  electric  plant  shall  be  subject  to  this  topiamr 

0  chapter,  so  far  as  the  same  may  be  applicable.  chrnered. 

1892,  259,  §  5.  R.  L.  34,  §  29.  1905,  410.  §  6.  1914,  742.  §§  122,  199. 

1  Section  66.     This  chapter,  and  all  ordinances  or   by-laws  of  any  City  or  town 

2  town  acting  under  its  provisions  relative  to  the  manufacture,  use  or  dis-  subject  t'o'"' ' 

3  tribution  of  gas  or  electricity,  or  to  the  quality  thereof,  or  to  the  plant  et"""'  ''"*^" 

4  or  the  appliances  therefor,  shall  apply  to  such  town,  so  far  as  applicable.  ^^l\  34?'§^3o" 

1914,  742,  §§  123,  199.  212  Mass.  243.  1  Op.  A.  G.  550. 

1  Section  67.     No  town  having  within  its  limits  the  main  gas  works  or  Revocation 

2  the  central  electric  station,  or  the  major  portion  of  the  wu-es,  poles,  con-  ?esiri^cted. 
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1914,  742, 
55  124,  199. 
161  Mass,  432, 


1891. 370  §  18.  dults  or  pipes  used  in  connection  with  anv  such  works  or  plant,  shall,    3 

K.  ij.  J4,    SJi.  „.,.  i>l  't*  I'll 

except  tor  a  violation  ot  the  terms  or  conditions  upon  which  the  same  4 
were  granted  or  for  a  violation  of  law  respecting  the  exercise  thereof,  5 
revoke  any  rights  granted  to  any  person  or  corporation  engaged  in  6 
manufacturing  or  distributing  gas  or  electricity  for  sale  after  the  intro-  7 
duction  of  the  first  vote  authorizing  the  establishment  of  a  gas  or  elec-  8 
trie  plant  in  a  city  council  under  section  thirty-five  or  after  the  calling  9 
of  a  town  meeting  under  a  warrant  including  an  article  on  the  passage  10 
of  such  vote,  until  the  proceedings  so  begun  have  been  finally  deter-  11 
mined  by  granting  or  denying  authority  to  establish  such  plant.  After  12 
the  ratification  of  the  votes  required  by  section  thirty-five  and  the  pas-  1.3 
sage  of  both  votes  required  by  section  thirty-six,  no  town,  except  as  here-  14 
inbefore  provided,  shall  revoke  any  rights,  locations  or  licenses  granted  15 
to  any  such  person.  16 


Sale  of  plant. 
1917,  205,  §  1. 
1930,  369.  §  1. 


Section  68.     A  town  which  has  acquired  a  municipal  lighting  plant  1 

shall  not  sell  it  for  the  purpose  of  abandoning  the  distribution  of  gas  or  2 

electricity  to  its  inhabitants  until  such  sale  has  been  authorized  in  the  3 

manner  and  by  the  votes  prescribed  for  the  acquisition  of  such  plants  by  4 

sections  thirty-fi\e  and  thirty-six.     No  sale  of  such  a  plant  shall  be  made  5 

for  any  purpose  until  the  department,  after  notice  and  a  public  hearing,  6 

has  determined  that  the  facilities  for  furnishing  and  distributing  gas  and  7 

electricity  in  the  territory  served  by  such  plant  will  not  thereby  be  S 

diminished,  and  that  such  sale  and  the  terms  thereof  are  consistent  with  9 

the  public  interest.  10 


Enforcement 
of  certain 
provisions. 
1905,410,57. 
1914,  742, 
§§  125,  199. 


Section  69.  The  supreme  judicial  court  for  the  county  where  the  town 
is  situated  shall  have  jurisdiction  on  petition  of  the  department  or  of 
twenty  taxable  inhabitants  of  the  town  to  compel  the  fixing  of  prices  by 
the  town  in  compliance  with  sections  fifty-seven  and  fifty-eight,  to  pre- 
vent any  town  from  purchasing,  operating  or  selling  a  gas  or  electric 
plant  in  violation  of  any  provision  of  this  chapter,  and  generally  to  enforce 
compliance  with  the  terms  and  provisions  thereof  relative  to  the  manu- 
facture or  distribution  of  gas  or  electricity  by  a  town. 


street  loca- 
tions for 
gas  mains. 
1855,  146,  §  2. 
G.  S.  61,  §  16. 
1870.224,  §  56; 
353,  §  2. 
1879,  202,  §  1, 
last  clause. 
P.  S.  106,  §  75. 
1885,  240,  §  1. 
1896,  544,  §  1. 
R.  L.  110,  §  7G. 
1914.  742, 
§§126,  199. 
12  AUen,  75. 


DISTRIBUTION   OF   GAS  AND   ELECTRICITY. 

Section  70.    A  gas  company  may,  with  the  written  consent  of  the  1 

aldermen  or  the  selectmen,  dig  up  and  open  the  ground  in  any  of  the  2 

streets,  lanes  and  highways  of  a  town,  so  far  as  necessary  to  accomplish  3 

the  objects  of  said  corporation;  but  such  consent  shall  not  affect  the  right  4 

or  remedy  to  recoA'er  damages  for  an  injury  caused  to  persons  or  prop-  5 

crty  by  the  acts  of  such  corporation.     It  shall  put  all  such  streets,  6 

lanes  and  highways  in  as  good  repair  as  they  were  in  when  opened;  7 

and  upon  failure  so  to  do  within  a  reasonable  time,  shall  be  guilty  of  a  8 

nuisance.  9 

188  Mass.  242.  220  Mass.  575.  2  Op.  A.  G.  416. 


Approval  by 
department  of 
connecting 
locations  of 
gas  mains 
regulated. 
1925,  145. 


Section  70A.     Any  gas  company  desiring  to  lay  a  main  for  the  trans-  1 

mission  of  gas  which  will  of  necessity  pass  through  one  or  more  cities  or  2 

towns  to  connect  the  termini  of  such  main,  whose  petition  for  the  loca-  3 

tion  necessary  for  such  main  has  been  refused,  or  has  not  been  granted  4 

within  three  months  after  the  filing  thereof  by  the  board  of  aldermen  of  5 

a  city  or  the  selectmen  of  a  town  through  which  said  company  intends  6 

to  construct  such  main  for  the  purpose  aforesaid,  may  apply  to  said  7 
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8  department  for  such   location.     The  department  shall  give  a  public 

9  hearing  thereon  after  notice  to  the  board  of  aldermen  or  selectmen  refus- 

10  ing  or  neglecting  to  grant  such  location,  and  to  all  persons  owning  real 

1 1  estate  abutting  upon  any  way  in  the  city  or  town  where  such  location  is 

12  sought,  as  such  ownership  is  determined  by  the  last  assessment  for  tax- 
i:!  ation.     The  department  shall,  if  requested  by  the  board  of  aldermen  or 

14  selectmen,  hold  said  hearing  in  the  city  or  town  where  the  location  is 
la  sought.  If  it  appears  at  the  hearing  that  the  company  has  already  been 
U)  granted  and  has  accepted  a  location  for  such  main  in  two  cities,  or  in 
17  two  towns,  or  in  a  city  and  town,  adjoining  the  city  or  town  because  of 

15  the  refusal  or  neglect  of  whose  board  of  aldermen  or  selectmen  to  grant 

19  a  location  therefor  the  application  is  made,  and  if  the  department  deems 

20  the  location  necessary  for  public  convenience,  and  in  the  public  interest, 

21  it  may  by  order  grant  a  location  for  such  main  in  the  city  or  town  with 

22  respect  to  which  the  application  is  made,  and  shall  have  and  exercise 

23  relative  thereto  the  same  powers  and  authority  conferred  by  section 

24  seventy  upon  the  board  of  aldermen  or  selectmen,  and  in  addition  to  the 

25  provisions  of  law  governing  such  company  may  impose  such  other  terms, 
2()  limitations  and  restrictions  as  it  deems  public  interest  may  require.     The 

27  department  shall  cause  an  attested  copy  of  its  order,  with  the  certificate 

28  of  its  clerk,  endorsed  thereon,  that  the  order  was  adopted  after  due  notice 

29  and  a  public  hearing  as  hereinbefore  prescribed,  to  be  forwarded  to  the 
.30  city  or  town  clerk,  who  shall  record  the  same  and  furnish  attested  copies 
31  thereof  upon  the  terms  and  in  the  manner  specified  in  section  twenty- 
•32  two  of  chapter  one  hundred  and  sixty-six. 

1  Section  71.     A  corporation  subject  to  this  chapter  may,  as  provided  onlnes""""" 

2  in  chapter  one  hundred  and  sixty-six,  construct  lines  for  the  transmission  Jj**|'^|;  |.|; 

3  of  electricity. 

P   S.  109.  5  2.  1911,  509,  §  1.  188  Mass.  250. 

1883,  221.  1914,  742,  §§  127,  199.  207  Mass.  341. 

1889,  434.  97  .Mass.  555.  239  U.  S.  313. 

1895.  350.  153  Mass.  200.  1  Op.  A.  G.  80,  88. 

R.  L.  121,  §  17;  122.  §  1.  184  .Mass.  566.  2  Op.  A.  G.  416.  423. 

1  Section  72.    An  electric  company  may  petition  the  department  for  Taking  land 

2  authority  to  construct  and  use  or  to  continue  to  use  as  constructed  or  sfon  unes. " 

3  with  altered  construction  a  line  for  the  transmission  of  electricity  for  §  128.     ' 

4  distribution  in  some  definite  area  or  for  supplying  electricity  to  itself  or  \l\l[  gf^- 

5  to  another  electric  company  or  to  a  municipal  lighting  plant  for  distribu-  }^24, 433. 

6  tion  and  sale,  or  to  a  railroad,  street  railway  or  electric  railroad,  for  the  '926, 255. 

*  -  •  1      1      II  1  1     7*  *ii  J  ^    Mass.  4U,J. 

7  purpose  of  operating  it,  and  shall  represent  that  such  line  will  or  does  226  Mass.  210. 

8  serve  the  public  convenience  and  is  consistent  with  the  public  interest. 

9  The  company  shall  file  with  such  petition  a  general  description  of  such 

10  transmission  line  and  a  map  or  plan  .showing  the  towns  through  which 

11  the  line  will  or  does  pass  and  its  general  location.    The  company  shall 

12  also  furnish  an  estimate  showing  in  reasonable  detail  the  cost  of  the  line 

13  and  such  additional  maps  and  information  as  the  department  requires. 

14  The  department,  after  notice  and  a  public  hearing  in  one  or  more  of  the 

15  towns  affected,  may  determine  that  said  line  is  necessary  for  the  purpose 
IG  alleged,  and  will  serve  the  public  convenience  and  is  consistent  with  the 

17  public  interest.    If  the  company  shall  file  with  the  department  a  map  or 

18  plan  of  the  transmission  line  showing  the  towns  through  which  it  will  or 

19  does  pass,  the  public  ways,  railroads,  railways,  navigable  streams  and 

20  tide  waters  in  the  town  named  in  said  petition  which  it  will  cross,  and 

21  the  extent  to  which  it  will  be  locatetl  upon  private  land  or  upon,  under 
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or  along  public  ways  and  places,  the  department,  after  such  notice  as  22 
it  may  direct,  shall  give  a  public  hearing  or  hearings  in  one  or  more  of  23 
the  towns  through  which  the  line  passes  or  is  intended  to  pass  and  may  24 
by  order  authorize  the  company  to  take  by  eminent  domain  under  25 
chapter  seventy-nine  such  lands,  or  such  rights  of  way  or  widenings  26 
thereof,  or  other  easements  therein  necessary  for  the  construction  and  27 
use  or  continued  use  as  constructed  or  with  altered  construction  of  such  28 
line  along  the  route  prescribed  in  the  order  of  the  department.  The  29 
department  shall  transmit  a  certified  copy  of  its  order  to  the  company  30 
and  the  clerk  of  each  such  town.  The  company  may  at  any  time  before  31 
such  hearing  change  or  modify  the  whole  or  a  part  of  the  route  of  said  32 
line,  either  of  its  own  motion  or  at  the  instance  of  the  department  or  33 
otherwise,  and,  in  such  case,  shall  file  with  the  department  maps,  plans  34 
and  estimates  as  aforesaid  showing  such  changes.  If  the  department  35 
dismisses  the  petition  at  any  stage  in  said  proceedings,  no  further  action  36 
shall  be  taken  thereon,  but  the  company  may  file  a  new  petition  after  37 
the  expiration  of  a  year  from  such  dismissal.  When  a  taking  under  this  38 
section  is  effected,  the  company  may  forthwith,  except  as  hereinafter  39 
provided,  proceed  to  erect,  maintain  and  operate  thereon  said  line.  If  40 
the  company  shall  not  enter  upon  and  construct  such  line  upon  the  land  41 
so  taken  within  one  year  thereafter,  its  right  under  such  taking  shall  42 
cease  and  determine.  No  lands  or  rights  of  way  or  other  easements  43 
therein  shall  be  taken  by  eminent  domain  under  the  provisions  of  this  44 
section  in  any  public  way,  public  place,  park  or  reservation,  or  within  45 
the  location  of  any  railroad,  electric  railroad  or  street  railway  company  46 
except  with  the  consent  of  such  company  and  on  such  terms  and  condi-  47 
tions  as  it  may  impose;  and  no  electricity  shall  be  transmitted  over  any  48 
land,  right  of  way  or  other  easement  taken  by  eminent  domain  as  49 
herein  provided  until  the  electric  company  shall  have  acquired  from  the  50 
board  of  aldermen  or  selectmen  or  from  such  other  authorities  as  may  51 
have  jurisdiction  all  necessary  rights  in  the  public  ways  or  public  places  52 
in  the  town  or  towns,  or  in  any  park  or  reservation,  through  which  the  53 
line  will  or  does  pass.  54 


Electric  com- 
panies may 
enter  private 
lands  to  make 
surveys,  etc. 
Liability  for 
damages. 
1927,  66. 


Section  72A.  The  department  may  upon  petition  authorize  an 
electric  company  to  enter  upon  lands  of  any  person  or  corporation  for 
the  purpose  of  making  a  survey  preliminary  to  eminent  domain  pro- 
ceedings. The  company  so  entering  upon  any  such  lands  shall  be  subject 
to  liability  for  any  damages  occasioned  thereby,  to  be  recovered  under, 
chapter  seventy-nine. 


Construction 
of  pipes,  etc., 
under  or 
over  railroads, 
etc. 

1914.  742, 
§  129. 
1919,  350, 
6  117. 
1926.  257. 


Section  73.  A  corporation  subject  to  this  chapter,  to  the  extent  that 
it  is  authorized  to  make,  sell  or  distribute  gas  or  electricity  or  both,  may, 
for  the  purposes  of  such  sale  or  distribution,  lay,  erect  and  maintain 
pipes,  mains,  wires  and  conduits  under,  over  or  across  the  location  on 
private  land  of  any  railroad,  electric  railroad  or  street  railway  corpora- 
tion at  such  places,  in  such  manner  and  on  such  terms  and  conditions  as 
it  may  agree  upon  with  such  corporation,  or,  in  case  of  failure  so  to  agree,  t 
then  with  the  consent  of  the  department  and  at  such  places,  in  such  8 
manner,  with  such  safeguards,  and  upon  such  terms  and  conditions  as  9 
it  may  specify;  but  no  pole,  tower  or  similar  structure  shall  be  located  10 
within  the  location  of  any  such  railroad,  electric  railroad  or  street  railway  11 
corporation  without  its  consent.    The  department  may,  from  time  to  12 
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13  time,  specify  such  changes  in  the  manner  of  laying,  erecting  and  main- 

14  taining  such  pipes,  mains,  wires  and  conduits  and  in  the  terms  and  con- 
1,5  ditions  thereof  as  it  deems  advisable. 


1  Section  74.    If  a  person  injured  in  his  person  or  property  by  a  defect  Damages  for 

...  ,1  1  ■  p  .•  I'ixil*      injuries  to 

2  m  a  public  way  cau.sed  by  the  operations  oi  a  corporation  subject  to  this  peraoM  or 

3  chapter,  in  laying  down  or  repairing  its  pipes,  or  in  laying,  erecting,  main-  Srili. 

4  taining  or  repairing  its  lines  of  wires,  or  in  otherwise  obstructing  such  way,  I'ssr,  ass,  Vt 

5  recovers  damages  therefor  in  an  action  against  the  town  where  such  !;'*"[;•  f to!  I??; 
()  injury  is  received,  such  town  sliall,  if  said  corporation  is  liable  for  said  j^J^y^l' 

7  damages  and  has  had  reasonable  notice  to  appear  and  defend  the  original  §§  i3i,  loo. 

8  action,  recover  of  said  corporation  the  damages  so  recovered  frota  it, 

9  with  the  taxable  costs  of  both  jjarties  in  such  original  action. 

1  Section  75.    The  aldermen  or  selectmen  may  regulate,  restrict  and  ,^j?^"'.!,i'°''^ 

2  control  all  acts  and  doings  of  a  corporation  subject  to  this  chapter  which  ^^t|3";^i?;-5  3, 

3  may  in  any  manner  art'ect  the  health,  safety,  convenience  or  property  of  f-  «■  ei,  §  n. 

4  the  inhabitants  of  their  towns. 

1870,224,5  57.  I8S7,  38.5.  §6.  1914,  742,  §§  132,  199. 

P.  S.  lOe,  §  77.  K.  L.  110,  §  78;  121,  §  19. 

1  Section  75A.     No  gas  company  or  municipality  distributing  gas  '"^"'"''''"o 

..  .,  II*  ■  11  iiutomaiic 

2  shall,  after  January  first,  nineteen  hundred  and  thirty-two,  install  or  'hut-off^s^ 

3  replace  a  meter  for  the  purpose  of  measuring  gas  supplied  to  premises 

4  for  illuminating  or  other  purposes  unless  there  shall  have  been  attached 

5  to  the  intake  pipe  leading  to  the  meter,  in  accordance  with  regulations 

6  to  be  prescribed  and  enforced  by  the  department,  an  automatic  device 

7  designed  to  prevent  or  retard  the  escape  of  gas  in  case  of  fire,  and  ap- 

8  proved  as  to  design  and  construction  by  the  department. 

ST.ITE   supervision. 

1  Section  76.     The  department  shall  have  the  general  supervision  of  of^Slpaltmem. 

2  all  gas  and  electric  companies  and  shall  make  all  necessary  examination  }||5.  3i4.  §  8. 

3  and  inquiries  and  keep  itself  informed  as  to  the  condition  of  the  respective  ||  i.  e^  385. 

4  properties  owned  by  such  corporations  and  the  manner  in  which  they  RL^'II. 

5  are  conducted  with  reference  to  the  safety  and  convenience  of  the  public,  \ni  742, 

6  and  as  to  their  compliance  with  the  provisions  of  law  and  the  orders,  1  o".\'g.'81 

7  directions  and  requirements  of  the  department. 

1  Section  77.     The  department  shall  make  an  annual  report  of  its  Annual  report 

2  doings  under  this  chapter,  with  such  suggestions  as  to  the  condition  ot  i|8|'3i*.  1 1*- 

3  afl'airs  or  conduct  of  corporations  and  companies  subject  to  this  chapter  1887!  382', 

4  as  may  be  appropriate,  with  such  abstracts  of  the  returns  required  by  igss.sso,  §2. 

5  section  eighty-three  as  it  deems  expedient,  but  including  the  names  and  Jgii^gs!  ^^ 

6  addresses  of  the  principal  officers  and  of  the  directors. 

1914,  742,  §§  140,  I'.Ml.  1918,  78,  §  2.  1921,48. 

1  Section  78.     If  anv  corporation  engaged  in  the  manufacture  and  sale  violations 

2  or  distribution  and  sale  of  gas  or  electricity  violates  or  tails  to  comply  isss,  au.  §  12. 

3  with  the  provisions  of  law,  or  violates  or  fails  to  comply  with  any  lawful  «  i'.a.^  ' 

4  order  of  the  department,  it  shall  give  written  notice  thereof  to  such  uii4!7i2: 

5  corporation  and  to  the  attorney  general.  ^^  ^*^'  ^^^' 

197  Mass.  556.  1  Op.  A.  G.  81. 
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Enforcement 
of  orders  of 
department. 
1885,  314,  §  13 
1887,  382,  §  2. 
1896,  426. 
R.  L.  121,  §  9 
1914,  742. 
H  142,  199. 


Section  79.     The  supreme  judicial  or  superior  court  shall  have  juris-  1 

diction  in  equity,  upon  application  of  the  department,  to  enforce  its  2 

lawful  orders  and  all    laws  relative  to  cities,  towns  or  corporations  3 

engaged  in  the  manufacture  and  sale  or  distribution  and  sale  of  gas  or  4 

electricity.  5 

197  Mass.  536. 


Office  of  com- 
pany where 
works  located. 
Department 
to  have  access 
to  records. 

1886,  346,  §  1. 

1887,  382, 
§§2,6. 

R.  L.  121,  §  28 
1914,  742, 
§§  143,  199. 


Section  80.  Gas  and  electric  companies  shall  have  an  office  in  a  town 
where  their  works  are  located  and,  unless  otherwise  authorized  by  the 
department,  shall  keep  in  said  office  all  books  and  papers  required  by 
law  to  be  kept  within  the  commonwealth,  and  also  such  books  as  may 
be  required  to  show  their  receipts,  expenditures,  indebtedness  and  finan- 
cial condition;  and  shall  at  all  times,  upon  application,  submit  their  books 
to  the  inspection  of  the  department  and  its  duly  authorized  employees. 
The  department  may  from  time  to  time,  by  its  members  or  its  duly 
authorized  employees,  examine  all  books,  records,  contracts,  documents, 
papers  and  memoranda  of  such  corporations,  and  shall  have  free  access 
thereto  for  such  purpose  at  any  and  all  reasonable  times. 


9 
10 
11 


Form  of  books 
and  accounts 
prescribed. 

1886,  346,  §  2. 

1887,  382, 
§§2,6. 

R.  L.  121,  §  29. 
1914,  742, 
§§  144,  199. 
1920.583,  §  1. 


Section  81.     Gas  and  electric  companies  or  persons  engaged  in  the  1 

manufacture  and  sale  or  distribution  of  gas  or  electricity  shall  keep  2 

their  books  and  accounts  in  a  form  to  be  prescribed  by  the  department,  .3 

and  the  accounts  shall  be  closed  annually,  so  that  a  balance  sheet  can  be  4 

taken  therefrom.    Manufacturing  companies  in  which  the  manufacture  5 

of  gas  or  electricity  is  a  minor  portion  of  their  business  shall  be  required  6 

to  keep  accounts  of  the  expenses  and  income  of  their  gas  or  electric  busi-  7 

ness  only.  8 


Form  of 
station  records 
prescribed. 
1896,  356;  480. 
R.  L.  121,  §  30. 
1914,  742, 
§§  145,  199. 


Section  82.     Gas  and  electric  companies  and  manufacturing  com-  1 

panics  or  persons  engaged  in  the  manufacture  or  sale  of  gas  or  electricity  2 

shall  keep  such  records  of  their  work  at  their  manufacturing  station,  and  3 

in  respect  to  their  distributing  plant,  and  in  such  form  as  the  department  4 

may  from  time  to  time  require.  5 


Form  of 
annual  returns 
prescribed. 

1885,  314,  §  7. 

1886,  34C,  §  2. 

1887,  382,  §  2- 
R.  L.  121,  §31. 
1903,  406. 
1908,  617.  §  2. 
1914,  742. 

§§  146.  199. 
1920,  583,  §  2. 
1931,  188.  §  3. 
lOp.  A.G.  186. 
2  Op.  A.  G.  8, 
311. 


Section  83.     Gas  and  electric  companies  and  manufacturing  com-  1 

panics  and  persons  engaged  in  the  manufacture  and  sale  or  distribution  2 

and  sale  of  gas  or  electricity  shall  annually,  on  or  before  such  date  as  the  3 

department  fixes,  make  to  the  department,  in  a  form  prescribed  by  it,  a  4 

return  for  the  year  ending  on  such  date  as  the  department  may  from  5 

time  to  time  recjuire,  signed  and  sworn  to  by  the  president  or  vice  presi-  6 

dent,  and  treasurer  or  assistant  treasurer,  and  a  majority  of  the  directors,  7 

of  the  amount  of  their  authorized  capital,  their  indebtedness  and  financial  8 

condition,  on  the  said  date,  their  income  and  expen.ses  during  the  preced-  9 

ing  year,  their  dividends  paid  and  declared,  a  list  of  the  names  of  all  their  10 

salaried  officers  and  the  amount  of  the  salary  paid  to  each,  and  the  balance  11 

sheet  of  their  accounts  as  of  said  date.    Such  companies  and  persons  shall  12 

at  all  times,  upon  request,  furnish  any  information  recjuired  by  the  depart-  13 

ment  or  its  duly  authorized  employees  relative  to  their  condition,  manage-  14 

ment  and  operation,  and  shall  comply  with  all  lawful  orders  of  the  depart-  15 

ment;  but  manufacturing  companies  in  which  the  manufacture  and  sale  16 

of  gas  or  electricity  is  a  minor  portion  of  their  business  shall  be  required  17 

to  include  in  their  annual  returns  the  income  and  expenses  and  other  data  IS 

relative  to  their  gas  and  electric  business  only.  19 
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1  Section  84.     Each  such  j^as  or  electric  company  or  manufacturing  P?f^J.'^'y^'<"" 

2  company  or  person  neglecting  to  make  the  armual  return  required  by  the  make  or 

3  preceding  section  shall,  for  the  first  fifteen  days  or  portion  thereof  during  iss™ su!"?. 

4  which  such  neglect  continues,  forfeit  five  dollars  a  day;   for  the  second  r^'^l!  lii',  §32. 

5  fifteen  days  or  any  portion  thereof,  ten  dollars  a  day;   and  for  each  day  }j|!j;?||- 

6  thereafter  not  more  than  fifteen  dollars  a  day.    If  any  such  company  or  f^g'sly^®' 

7  person  unreasonably  refuses  or  neglects  to  make  such  return,  it  or  he  shall, 

8  in  addition  thereto,  forfeit  not  more  than  five  hundred  dollars.    If  a  return 

9  is  defective  or  appears  to  be  erroneous,  the  department  shall  notify  the 

10  company  or  person  to  amend  it  within  fifteen  days.    A  company  or  person 

1 1  neglecting  to  amend  said  return  within  the  time  specified  in  the  notice, 

12  when  notified  to  do  so,  shall  forfeit  fifteen  dollars  for  each  day  during 
!:>  which  such  neglect  continues.  All  forfeitures  incurred  under  this  section 
14  may  be  recovered  by  an  information  in  equity  brought  in  the  supreme 
1.")  judicial  court  by  the  attorney  general,  at  the  relation  of  the  department, 
10  and  when  so  recovered  shall  be  paid  to  the  commonwealth. 

1  Section  So.    The  officers  and  emplovees  of  the  department  may  be  Department 

.  .111'  11  ™*y  examine 

2  authorized  by  it  to  e.xamme  the  books,  contracts,  records,  documents  books,  etc..  of 

3  and  memoranda  or  the  physical  property  of  any  company  subject  to  this  or  affiliated 

4  chapter,  and  of  any  affiliated  company  with  respect  to  any  relations,  ^an!  mT's  2. 

5  transactions  or  dealings,  direct  or  indirect,  between  such  affiliated  com-  '■^^°'  ^^^■ 

6  pany  and  any  company  so  subject,  and,  for  any  examination  so  author- 

7  ized,  shall  be  entitled  to  full  access  to  the  subject  matter  thereof.     No 

8  such  officer  or  employee  shall  divulge  any  fact  or  information  coming  to 

9  his  knowledge  during  the  course  of  such  an  examination  unless  directed 

10  by  the  department  or  by  the  court,  or  authorized  by  law. 

11  For  the  purposes  of  this  section,  the  words  "affiliated  company"  shall 

12  include  any  corporation,  society,  trust,  association,  partnership  or  in- 

13  flividual  (a)  controlling  a  company  subject  to  this  chapter,  either  di- 

14  rectly,  by  ownership  of  a  majority  of  its  voting  stock  or  of  such  minority 

15  thereof  as  to  give  it  substantial  control  of  such  company,  or  indirectly, 
10  by  ownership  of  such  a  majority  or  minority  of  the  voting  stock  of 

17  another  corporation  or  association  so  controlling  such  company;    or  (6) 

18  so  controlled  by  a  corporation,  society,  trust,  association,  partnership  or 

19  individual  controlling  as  aforesaid,  directly  or  indirectly,  a  company 

20  subject  to  this  chapter;  or  (c)  standing  in  such  a  relation  to  a  company 

21  subject  to  this  chapter  that  there  is  an  absence  of  equal  bargaining 

22  power  between  the  corporation,  society,  trust,  association,  partnership  or 

23  indi\idual  and  the  company  so  subject,  in  respect  to  their  dealings  and 

24  transactions. 

1  Section  86.     In  a  town  where  a  gas  company  exists  in  active  opera-  Entry  of  gas 

2  tion,  or  where  a  person  owns  or  operates  works  for  the  manufacture  restnct'ed. 

3  and  sale  of  gas,  no  other  gas  company,  nor  any  other  person,  shall  dig  J|^^;  HI'  |  i°- 

4  up  and  open  the  streets,  lanes  and  highways  of  such  town  in  order  to  f^^^-  Jj.V  ^  ^^■ 

5  lay  gas  pipes  therein,  without  the  consent  of  the  aldermen  or  selectmen,  §§  i55, 199. 

0  granted  after  notice  by  publication  or  otherwise  to  all  parties  interested 
7  and  a  public  hearing. 

1  Section  87.     In  a  town  where  a  person  is  engaged  in  the  manufacture  Entry  of 

2  or  sale  of  electricity,  no  other  person  shall  lay,  erect,  maintain  or  use,  pan/.'et'i-T' 

3  over  or  under  the  streets,  lanes  and  highways  of  such  town,  any  wires  TsstI'^ssI  §3. 
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1I95'  lit'.  ^01"  the  transmission  of  electricity  except  wires  used  by  street  railway  4 
R  °l'  ill'  §  26  companies  for  heat  or  power,  without  the  consent  of  the  aldermen  or  5 
1914,742,'         selectmen  granted  after  notice  to  all  parties  interested  and  a  public    6 

§§  156,  199.  ,  .  *  ^  '  ^ 

157  Mass.  86.     hearmg.  / 

188  Mass.  250.  1  Op.  A.  G.  88. 

Appeal.  Section  88.    Any  person  aggrieved  by  the  decision  of  the  aldermen    1 

1887',  382!  §  5.    or  selectmen,  under  either  of  the  two  preceding  sections,  mav,  within    2 

T>      T        lot        R    07  J.  <_'  '  I      ' 

1914^742!      '  thirty  days  after  notice  of  said  decision,  appeal  therefrom  to  the  de-    3 

1  Op^ A.^asQ.  partment,  which  shall  thereupon  give  due  notice  and  hear  all  parties    4 

interested,  and  its  decision  shall  be  final.  5 

Scl''ini"itfn        Section  89.    A  town  which  has  duly  acquired  a  municipal  lighting  1 

plant  respecting  plant  and  is  authorized  to  supply  gas  or  electricity  in  any  other  town  2 

1914.742,'        shall  have  all  the  rights  which  a  private  corporation  supplying  gas  or  3 

electricity  in  said  other  town  would  have  under  the  three  preceding  4 

sections.  5 

Restrictions  Section  90.     In  Consenting  to  the  laving,  erecting,  maintaining  or     1 

upon  entry  lor  .  .  ^I  i  i     "  |.  i     •  i  •    •  r> 

supplying         using  bv  an  electric  company,  tor  the  sole  purpose  oi  supplying  electricity  2 

in  bulk.  ill  bulk,  of  any  wires  for  the  transmission  of  electricity  over  or  under  3 

1914!  742! '    ■    streets,  lanes  and  highways,  as  provided  in  section  eighty-seven,  the  4 

§5 159, 199.       aldermen  or  selectmen  maj%  in  addition  to  the  laws  governing  such  com-  5 

panics,  impose  such  other  terms  as  they  deem  public  interest  requires,  6 

and  upon  an  appeal  under  section  eighty-eight,  the  department  may,  in  7 

addition  to  its  authority  under  said  section,  affirm,  amend,  alter  or  add  8 

to  the  terms  so  imposed  as  it  deems  public  interest  requires.  9 

En^f°J^ement         Section  91.    The  suprcmc  judicial  or  superior  court  shall  have  juris-  1 

restrictions        dictiou  in  cquity,  on  application  of  the  department  or  of  the  ma\or  of  2 

1914',  742!         any  city  or  the  selectmen  of  any  town  where  electricity  is  distributed  3 

^      '      ■       and  sold  under  the  preceding  section,,  to  compel  the  observance  and  to  4 

restrain  the  violation  of  any  pro\ision  thereof  and  of  the  general  laws  5 

relating  to  electric  companies  and  of  all  lawful  orders,  decisions  and  terms  6 

made  or  imposed  by  the  department  or  by  the  aldermen  or  selectmen  7 

under  said  section.  8 

Supply  of  gaa        SECTION  92.     On  Written  petition  of  anv  person,  having  a  residence     1 

or  electricity  »i-  •  i  '^..°  i-lr> 

enforced.     _     or  placc  01  Dusmcss  lu  a  towu  where  a  corporation  is  engaged  in  the    2 

1887!  382!     '    manufacture,  transmission  or  sale  of  gas  or  electricity,  aggrieved  by  its    3 

R.  L.  121,  §  33  refusal  or  neglect  to  supply  him  with  gas  or  electricity,  the  department    4 

1914!  742!         may,  after  notice  to  the  corporation  to  appear  at  a  time  and  place  therein    5 

i925"i53^^'       named  to  show  cause  why  the  prayer  of  such  petition  should  not  be    6 

197  Mass.  556.   granted,  issue  an  order  directing  and  requiring  it  to  supply  the  petitioner    7 

with  gas  or  electricity,  upon  such  terms  and  conditions  as  are  legal  and    8 

reasonable;  provided,  however,  that  if  such  corporation  is  engaged  in    9 

such  town  solely  in  the  transmission  of  electricity  or  gas  such  order  shall  10 

not  be  made  where  it  appears  that  compliance  therewith  would  result  11 

in  permanent  financial  loss  to  the  corporation.  12 

Grants  of  locations  in  the  streets,  lanes  and  highways  of  such  town  for  13 

the  pipes  or  lines  necessary  to  the  supplying  of  gas  or  electricity  in  pur-  14 

suance  of  such  an  order  by  a  corporation  solely  engaged  as  aforesaid  15 

shall  be  subject  to  the  provisions  of  sections  eighty-six  to  ninety-one,  16 

inclusive.  17 
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1  Section  92A.     On  written  petition  of  any  person,  corporation  or  Supply  of  gaa 

2  munici])aiity  ajiRrieved  by  tiie  refusal  or  neglect  to  supply  gas  or  clec-  "nbuik""'*^ 

3  tricity  in  bulk  at  reasonable  rates  by  any  person,  corporation  or  inunic-  i93o?383. 

4  ipality  engaged,  subject  to  the  provisions  of  this  chapter,  in  the  manu- 

5  factuu^,  transmission  or  sale  of  gas  or  electricity,  the  department  may, 

6  after  notice  to  such  last-mentioned  person,  corporation  or  municipality 

7  to  appear  at  a  time  anil  i)lace  tiierein  named  to  show  cause  why  the 

8  prayer  of  such  petition  should  not  be  granted,  issue  an  order  directing  and 

9  requiring  him  or  it  to  supply  the  petitioner  with  gas  or  electricity,  upon 

10  such  terms  and  conditions  as  are  legal  and  reasonable;    provided,  that 

11  such  order  shall  not  be  made  where  it  appears  that  compliance  therewith 

12  would  result  in  permanent  financial  loss  to  such  person,  corporation  or 
l.j  municipality. 

14  Grants  of  locations  in  streets,  lanes  and  highways  for  pipes  or  lines 

15  necessary  to  the  supplying  of  gas  or  electricity  in  pursuance  of  such  order 

16  shall  be  subject  to  the  provisions  of  sections  eighty-six  to  ninety-one, 

17  inclusive. 

1  Section  93.     On  wTitten  complaint  of  the  mayor  of  a  city  or  the  Reduction  ia 

2  selectmen  of  a  town  where  a  gas  or  electric  company  is  operated,  or  of  improvement 

3  twenty  customers  thereof,  either  as  to  the  quality  or  price  of  the  gas  or  enforced?' 

4  electricity  sold  and  delivered,  the  department  shall  notify  said  company  illflls!;  ^^' 

5  by  leaving  at  its  office  a  copy  of  such  complaint,  and  shall  thereupon,  |^g|  l^g  j  j 

6  after  notice,  give  a  public  hearing  to  such  petitioner  and  said  company,  ^^*-  327. 

7  and  after  said  hearing  may  order  any  reduction  or  change  in  the  price  or  i9i4.  742! 

8  prices  of  gas  or  electricity  or  an  improvement  in  the  quality  thereof,  and  1927, 316,  §  i_. 

9  a  report  of  such  proceedings  and  the  result  thereof  shall  be  included  in  the  ^*      *°^' 

10  report  required  by  section  seventy-seven.    Such  an  order  may  likewise  be 

11  made  by  the  department,  after  notice  and  hearing  as  aforesaid,  upon  its 

12  own  motion.  The  price  or  prices  fi.xed  by  any  such  order  shall  not  there- 
]'■')  after  be  changed  by  said  company  except  as  provided  in  section  ninety- 
1-i  four. 

1  Section  94.     Gas  and  electric  companies  shall  file  with  the  depart-  schedules  of 

2  ment  schedules,  in  such  form  as  the  department  shall  from  time  to  time  etc.  ' Filing,' 

3  prescribe,  showing  all  rates,  prices  and  charges  to  be  thereafter  charged  tSpenS'on;' 

4  or  collected  within  the  commonwealth  for  the  sale  and  distribution  of  gas  contracts. 

5  or  electricity,  together  with  all  forms  of  contracts  thereafter  to  be  used  in  }|g|;  gfy-  ^  ^■ 

6  connection  therewith.    Rates,  prices  and  charges  in  such  a  schedule  may,  f^^^-  ij|'  5  35. 

7  from  time  to  time,  be  changed  by  any  such  company  by  filing  a  schedule  §§_^io3. 199  ^ 

8  setting  forth  the  changed  rates,  prices  and  charges,  but  until  the  effective  235  Mass'  is.' 

9  date  t)f  any  such  change  no  different  rate,  price  or  charge  shall  be  charged, 

10  received  or  collected  by  the  company  filing  such  a  schedule  from  those 

11  specified  in  the  schedule  then  in  eft'ect;   provided,  that  a  company  may 

12  continue  to  charge,  receive  and  collect  rates,  prices  and  charges  in  accord- 

13  ance  with  a  contract  heretofore  lawfully  entered  into,  or,  until  the  depart- 

14  ment  otherwise  orders,  after  notice  to  the  company  and  a  hearing  and 
1.5  determination  that  pnl)lic  interest  so  requires,  may  sell  and  distribute 

16  gas  or  electricity  under  a  special  contract  hereafter  made  at  rates  or  prices 

17  diff'ering  from  those  contained  in  a  schedule  in  effect,  providing  a  copy 

15  of  the  contract  in  each  instance  is  filed  with  the  department,  except  that 

19  a  contract  of  a  company  whose  sole  business  in  the  commonwealth  is  the 

20  supply  of  electricity  in  bulk  need  not  be  filed  except  as  may  be  required 

21  by  the  department.     Unless  the  department  otherwise  authorizes,  the 
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rates,  prices  and  charges  set  forth  in  such  a  schedule  shall  not  become  22 
effective  until  the  first  day  of  the  month  next  after  the  expiration  of  23 
fourteen  days  from  the  filing  thereof.  Such  rates,  prices  and  charges  shall  24 
apply  to  the  consumption  shown  by  meter  readings  made  after  the  effec-  25 
tive  date  of  such  rates,  prices  and  charges,  unless  the  department  other-  26 
wise  orders.  So  much  of  said  schedules  shall  be  printed  in  such  form  and  27 
distributed  and  published  in  such  manner  as  the  department  may  require.  28 

The  department  may  in\'estigate  the  propriety  of  any  proposed  rate,  29 
price  or  charge  and  may,  pending  such  investigation  and  decision  thereon,  30 
by  order  served  upon  the  company  affected  thereby,  suspend  the  taking  31 
effect  thereof,  but  not  for  a  period  longer  than  six  months  beyond  the  32 
time  when  such  rate,  price  or  charge  would  otherwise  become  effective.  33 
An  order  by  the  department  directing  a  change  in  any  schedule  filed  shall  34 
have  the  same  effect  as  if  a  schedule  with  such  changes  were  filed  by  the  35 
company,  and  shall  become  effective  from  such  time  as  the  department  36 
shall  order.  .37 

The  department  may,  upon  its  own  initiative,  where  a  company  has  38 
been  serving  the  consumer  for  more  than  three  years  under  a  special  .39 
contract  or  contracts,  after  notice  and  a  hearing,  make  such  orders  rela-  40 
tive  to  the  rates,  prices  and  charges  covered  by  such  a  contract  as  it  deems  41 
the  public  interest  requires.  Any  order  made  under  the  provisions  of  this  42 
section  or  of  section  ninety-three  may  be  enforced  as  provided  in  section  43 
seventy-nine.  This  section  shall  not  apply  to  contracts  for  the  sale  of  44 
electricity  to  an  electric  company  made  in  accordance  with  the  provisions  45 
of  section  ninety-four  A  except  as  therein  pro\ided.  46 


Approval  of 
department 
of  certain 
contracts  for 
purchase  of  gas 
or  electricity. 
1926,  298. 
1930,  342. 


Section  94A.  No  gas  or  electric  company  shall  hereafter  enter  into  1 
a  contract  for  the  purchase  of  gas  or  electricity  covering  a  period  in  2 
excess  of  two  years  without  the  approval  of  the  department,  unless  such  3 
contract  contains  a  provision  subjecting  the  price  to  be  paid  thereunder  4 
for  gas  or  electricity  to  review  and  determination  by  the  department  in  5 
any  proceeding  brought  imrler  section  ninety-three  or  ninety-four;  pro-  6 
vided,  that  nothing  herein  contained  shall  be  construed  as  affecting  a  7 
contract  for  the  purchase  of  gas  or  electricity'  from  a  person  or  corpora-  8 
tion  engaged  in  manufacturing,  where  the  manufacture,  sale  or  distribu-  9 
tion  of  gas  or  electricity  by  such  person  or  corporation  is  a  minor  portion  10 
of  his  or  its  business,  and  which  contract  is  made  in  connection  with  all 
contract  to  supply  such  person  or  corporation  with  gas  or  electricity.  12 
In  any  such  proceeding  the  department  ma.>'  ^e^•iew  and  determine  the  13 
price  to  be  thereafter  paid  for  gas  or  electricity  under  a  contract  con-  14 
taining  said  provision  for  review.  Any  contract  covering  a  period  in  15 
excess  of  two  years  subject  to  approval  as  aforesaid,  and  which  is  not  so  16 
approved  or  which  does  not  contain  said  provision  for  review,  shall  be  17 
null  and  void.  IS 


Approval  of 
department  of 
certain  con- 
tracts with 
affiliated 
companies. 
1930,  396. 


Section  94B.    No  gas  or  electric  company  shall,  without  the  approval  1 

of  the  department,  hereafter  enter  into  a  contract  with  a  company  2 

related  to  it  as  an  affiliated  company,  as  defined  in  section  eighty-five,  3 

co\ering  a  period  in  excess  of  two  years,  by  \irtue  of  which  any  compen-  4 

sation  is  to  be  paid  by  the  said  gas  or  electric  company  in  whole  or  in  5 

part  for  services  rendered  by  such  affiliated  company,  unless  such  con-  6 

tract  contains  a  provision  subjecting  the  amount  of  compensation  to  be  7 

paid  thereunder  to  review  and  determination  by  the  department  in  any  8 

proceeding  brought  under  section  ninety-three  or  ninety-four.    In  any  9 
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10  such  proceeding  the  department  may  review  and  determine  the  amount 

1 1  of  compensation  to  be  thereafter  paid  under  a  contract  containing  such 

12  provision  for  review,  and,  if  it  api)ears  that  the  amount  agreed  on  is 
v.]  excessive,  the  department  may  declare  the  said  contract  to  be  terminated 
14  forthwith,  even  if  no  bad  faith  be  found.  Any  contract  covering  a  period 
IFi  in  excess  of  two  years,  subject  to  approval  as  aforesaid,  and  which  is  not 
Ki  so  approved  or  which  does  not  contain  such  provision  for  review,  shall 
17  be  null  and  void. 

1  Section  95.     Corporations,  persons  and  municipalities  engaged   in  R-^portof 

2  the  manufacture  or  sale  of  gas  or  electricity  shall,  within  twenty-four  TtSsSio.  5  2. 

3  hours  after  every  accident  caused  by  gas  or  electricity  manufactured  or  r.  l'.  i'2i;  §  39 

4  supplied  by  them,  whereby  an  employee  or  other  person  is  injured,  ren-  |f  *64!^^99. 
.5  dered  insensible,  or  killed,  report  in  writing  to  the  department,  stating 

()  the  time,  place  and  circumstances  of  the  accident  and  such  other  facts 

7  relative  thereto  as  the  department  may  require.    The  chief  of  police  of 

8  the  town,  and  the  medical  examiner  of  the  district,  where  such  accident 

9  occurs  shall,  in  writing,  report  the  same  to  the  department.    The  chief 

10  of  police  shall  so  report  within  twenty-four  hours,   and  the  medical 

1 1  examiner  within  seven  days,  after  he  has  notice  thereof.    The  members 

12  of  the  department  shall  personally  investigate  all  such  cases  requiring 
1:]  investigation. 

1  Section  96.    A  gas  companv  mav  purchase  the  property  of  another  ConsoUdation 

^  .        '  .  '      .  •  .    ■       I     01  gas  or  eiec- 

2  gas  company  whose  gas  mams  are  m  the  same  or  contiguous  municipal-  trie  companies. 

3  ities,  or  may  consolidate  with  such  other  gas  company,  and  such  other  {gif,  yll; 

4  gas  company  may  sell  and  convey  its  property  to,  or  may  consolidate  §§i65'i99- 

5  with,  such  first  mentioned  gas  company;   and  an  electric  company  may 

6  purchase  the  property  of  another  electric  company  whose  lines  are  in 

7  the  same  or  contiguous  municipalities,  or  of  a  combined  gas  and  electric 

8  company  whose  gross  receipts  for  the  preceding  financial  year  from  the 

9  sale  of  electricity  are  at  least  three  times  its  gross  receipts  from  the  sale 

10  of  gas  and  whose  lines  are  in  the  same  or  contiguous  municipalities,  or 

1 1  may  consolidate  with  such  other  electric  company  or  such  gas  company, 

12  and  such  other  electric  company  or  such  gas  company  may  sell  and  con- 
i:i  vey  its  property  to,  or  may  consolidate  with  such  first  mentioned  electric 

14  company;  but  no  such  purchase  and  sale  or  consolidation  shall  be  valid 
1.")  or  binding  until  the  terms  thereof  have  been  approved,  at  meetings  called 

16  therefor,  by  a  vote  of  at  least  two  thirds  in  interest  of  the  stockholders 

17  of  each  ofthe  contracting  companies,  and  until  the  department,  after 

15  notice  and  a  public  hearing,  has  determined  that  the  facilities  for  furnish- 
1!)  ing  and  distributing  gas  or  electricity  will  not  thereby  be  diminished  and 

20  that  such  purchase  and  sale  or  consolidation  and  the  terms  thereof  are 

21  consistent  with  the  public  interest.    This  section  shall  not  authorize  an 

22  electric  company  engaged  in  supplying  electricity  in  bulk  to  consolidate 
2:5  with,  or  to  purchase  the  property  of,  or  to  sell  its  own  property  to, 

24  another  electric  company  in  whose  territory  the  first  named  company  is 

25  engaged  in  supplying  electricity  in  bulk  to  private  customers. 

1  Section  97.     An  electric  company  mav,  subject  to  the  four  following  Consolidation 

,  *        .        "  tl      i?  J.1  J.       of  electric  and 

2  sections,  from  time  to  time  purchase  or  acquire  any  or  all  01  the  property  hydro-eiectric 

3  of  any  domestic  or  foreign  corporation  or  association  owning  or  operating  Jg'iTyTlfi  166. 

4  a  water  storage  reservoir  or  hydro-electric  plant  with  which  the  lines  of  '^m.^I"; 

5  the  said  first  mentioned  electric  company  are  actually  connected,  or  1^24,  i46. 
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owning  and  operating  lines  for  the  transmission  of  electricity  within  or  6 
without  the  commonwealth  with  which  the  lines  of  said  first  named  7 
electric  company  are  actually  connected;  and  any  such  domestic  or  8 
foreign  corporation  or  association  may,  subject  to  the  four  following  9 
sections,  the  charter  thereof  and  the  laws  of  the  state  under  which  such  10 
corporation  or  association,  if  a  foreign  corporation  or  association,  is  11 
organized,  so  far  as  applicable,  sell  any  or  all  of  its  property  to  said  first  12 
mentioned  electric  company,  or  consolidate  or  merge  with  said  first  13 
mentioned  electric  company,  or  merge  and  consolidate  its  capital  stock  14 
and  property  with  said  first  mentioned  electric  company;  but  no  such  15 
purchase  and  sale  or  merger  and  consolidation  shall  be  valid  or  binding  16 
until  the  same  and  the  terms  thereof  shall  have  been  approved,  at  meet-  17 
ings  called  therefor,  by  vote  of  at  least  two  thirds  in  interest  of  the  18 
stockholders  of  each  of  the  contracting  parties,  and  until  the  department,  19 
after  notice  and  a  public  hearing,  shall  have  approved  the  same  and  the  20 
terms  thereof  as  consistent  with  the  public  interest;  provided,  that  21 
such  electric  company  shall  not  exercise  in  this  commonwealth  any  22 
powers,  rights,  locations,  licenses  or  privileges  or  any  franchise  so  ac-  23 
quired  which  cannot  be  lawfully  exercised  by  electric  companies  under  24 
this  chapter.  25 


Effect  of 
consolidation. 
1908,  529,  §  3. 
1914,  742, 
§§  167,  199. 


Section  98.    The  purchasing  or  consolidated  company  shall,  except  1 

as  provided  in  the  preceding  section,  have  and  enjoy  all  the  powers,  2 

rights,  locations,  licenses,  privileges  and  franchises,  and  be  subject  to  all  3 

the  duties,  liabilities  and  restrictions,  of  the  company  selling  or  merged  4 

as  aforesaid,  so  far  as  they  are  applicable  to  the  purchasing  or  consolidated  5 

company.  6 


Increase  of 
capital  stock 
to  effect 
consolidation. 
1906.  392. 
1908,  529,  §  4. 
1914,  742, 
§§  168,  199. 


Section  99.    The  purchasing  or  consolidated  company  may,  for  the  1 

purposes  authorized  by  sections  ninety-six  and  ninety-seven,  increase  2 

its  capital  stock  and  issue  bonds  in  the  manner  and  subject  to  the  limita-  3 

tioiis  provided  in  sections  thirteen,  fourteen,  eighteen  and  nineteen;  4 

and  may,  for  the  same  purpose  and  subject  to  the  same  limitations  and  5 

notwithstanding  any  special  law  applicable  thereto,  exchange  its  securi-  6 

ties  for  those  of  the  selling  or  merged  company  upon  such  terms  as  the  7 

department  approves;    but  the  aggregate  amount  of  the  capital  stock  8 

and  the  aggregate  amount  of  the  debt,  respectively,  of  the  consolidated  9 

companies  shall  not,  by  reason  of  such  consolidation,  be  increased.  10 


Consolidations 
restricted. 

1908.  529,  §  5. 

1909,  316,  §  1. 
1914,  742, 

§§  169,  199. 


Section  100.  No  electric  company  shall  purchase  the  franchise  or  1 
property  of,  or  consolidate  with,  a  gas  company  except  as  provided  in  2 
section  ninety-six;  and  no  gas  company  shall  purchase  the  franchise  or  3 
property  of,  or  consolidate  with,  an  electric  company  except  as  authorized  4 
by  sections  twenty-six  and  ninety-six;  but  a  gas  company  authorized  to  5 
engage  in  the  business  of  generating  and  furnishing  electricity  under  6 
section  twenty-three  may,  with  the  approval  of  the  department,  and  7 
subject  to  the  three  preceding  sections,  so  far  as  they  may  be  applicable,  8 
sell  its  locations  and  the  property  used  in  its  business  of  generating  and  9 
furnishing  electricity  to  an  electric  company  whose  lines  are  in  the  same  10 
or  in  a  contiguous  municipality.  11 


Jppifcl'tions'for      Section  101.     All  applications  for  the  approval  by  the  department  1 

igSrsle"?"!'    °^  purchases  and  sales  or  consolidations  under  sections  twenty-six,  ninety-  2 

\^^*^J*?A^       six,  ninety-seven  and  one  hundred  shall  be  filed  with  the  department  3 
§3  170,  lyy.                           ^ 
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4  within  four  months  after  the  passage  hy  the  contracting  companies  of 

5  votes  authorizing  such  purchase  and  sale  or  consolidation. 

1  Section  102.     The  five  preceding  sections  shall  not  be  construed  to  Certain  con- 

2  authorize  the  consolidation  of  the  Boston  Consolidated  Gas  Company  prSit'e'd. 

3  and  The  Edison  Electric  Illuminating  Company  of  Boston. 

1908,  529,  5  G.  1914,  742,  §§  171,  199. 

INSPECTION   OF   GAS   AND  METERS. 

1  Section  103.     The  department,   in  accordance  with  its  rules  and  Powers  and 

2  regulations,  shall  make  the  inspections  of  gas  required  by  section  one  dnpLnmint. 

3  hundred  and  nine  and  inspect,  examine,  ascertain  and  prove  the  ac-  iTus'^' 

4  curacy  of  all  meters  which  are  to  be  used  for  measuring  illuminating  gas  p*  s'.'6i',°5|5. 

5  and  which  are  to  be  furnished  to,  or  for  the  use  of,  any  consumer  or  Jggj  3J4  5  jj 

6  company,  and  shall  seal,  stamp  or  mark  every  such  meter,  if  it  be  found  Rl'g®'' 

7  correct,  with  some  suitable  device  to  be  determined  by  the  department  ^^oi  22s. 

8  and  recorded  in  the  office  of  the  state  secretary.     A  meter  shall  not  be  1009, 483, 

9  stamped  correct  if  it  varies  more  than  two  per  cent  from  the  standard  1914.742, 

10  measure.     The  department  shall  keep  a  correct  record  of  all  meters  i928!'i39*^§  3. 

11  examined  by  its  employees  with  their  proof  at  the  time  of  inspection, 

12  which  shall  be  open  at  all  times  for  examination  by  the  officers  of  any 

13  gas  company  in  the  commonwealth. 

1  Section  104.    For  examining,  comparing  and  testing  gas  meters.  Fees  for  testing 

2  with  or  without  stamping  them,  the  department  may  collect  a  fee  of  met^provers, 

3  twenty-five  cents  for  each  meter  delivering  not  more  than  a  cubic  foot  fggi_  igs.  §  4 

4  of  gas  in  four  revolutions,  vibrations  or  complete  repetitions  of  its  action,  J'gg^  ^^^J  ?„ 

5  and  for  each  meter  so  delivering  more  than  a  cubic  foot,  a  fee  of  thirty  R  l'.  s8,'§  5" 

6  cents,  with  twenty  cents  added  for  every  additional  cubic  foot  so  deliv-  §§5,'8. 

7  ered.     For  examining,  comparing,  testing  or  calibrating  meter  provers  433, '§7.  ' 

8  and  test  or  photometer  meters,  with  or  without  sealing  or  certifying  to  §§'1*77^*1^99.     . 

9  the  same,  the  department  may  collect  such  fees  as  it  may  from  time  to  '^^°'  ^*''' 

10  time  prescribe.     The  department  shall  designate  one  of  its  employees 

11  to  receive  all  fees  collected  under  this  section  and  section  one  hundred 

12  and  twenty,  and  he  shall  give  bond  to  the  state  treasurer  in  the  sum  of 

13  five  thousand  dollars. 

1  Section  105.     Every  gas  company  which  annually  manufactures  or  Companies 

2  sells  more  than  fifteen  million  cubic  feet  of  gas  shall,  when  required  by  the  phJt'ometo. 

3  department,  provide  and  maintain  a  suitable  room  at  least  a  quarter  of  a  p*l''6f°5  is' 

4  mile  from  the  gas  works  with  a  disc  photometer  and  its  appurtenances,  if*L'5i°§\3' 

5  of  a  construction  approved  by  the  department,  and  which  shall  be  open  ^^'>^-  i^\-  §  2! 

6  to  duly  authorized  employees  of  the  department  on  every  working  day  §5  iso,  Tm. 

7  from  eight  o'clock  in  the  forenoon  until  six  o'clock  in  the  afternoon.  ^^''*' ''''"''  ^  * 

1  Section  106.     The  department  shall,  from  time  to  time,  ascertain  the  Reguiatioa 

2  degree  of  purity  that  can  reasonably  be  required  in  gas  made  and  sup-  ofgas'"^ 

3  plied  by  persons  engaged  in  the  manufacture  or  sale  of  gas,  and  shall  Jf  *l'  121'  I  e' 

4  report  to  the  general  court  when  it  deems  any  change  in  the  law  relative  IfYgJ^f^o 

5  thereto  is  desirable,  and  may  from  time  to  time,  after  notice  and  a  public  isis.  9.  §  2- 

6  hearing,  establish  rules  and  regulations  consistent  with  law,  governing 

7  the  quality  of  gas  supplied  by  persons  or  municipalities  subject  to  this 

8  chapter.    Such  rules  and  regulations  shall  be  enforced  in  the  manner  pro- 

9  vided  in  section  seventy-nine. 
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Calorific 
standard 
for  gas. 
Exemptions. 
1916,  167,  §  ] 
1925,  234. 


Section  107.  To  establish  a  calorific  standard  for  gas,  the  depart- 
ment may  from  tijine  to  time,  after  notice  and  a  public  hearing,  determine 
how  many  British  thermal  units  shall  thereafter  be  required  of  gas  sup- 
plied to  their  consumers  by  gas  companies  or  municipal  lighting  plants. 

Upon  application  of  a  gas  company,  or  the  mayor  or  selectmen  of  a  mu- 
nicipality in  which  a  municipal  lighting  plant  is  established,  the  depart- 
ment may  exempt  such  gas  company  or  municipal  lighting  plant  from 
furnishing  gas  of  the  calorific  standard  established  as  aforesaid  and,  if  in 
its  judgment  the  public  welfare  and  local  conditions  warrant,  may  deter- 
mine how  many  British  thermal  units  ought  thereafter  to  be  required  of 
gas  supplied  to  its  consumers  by  such  company  or  plant,  and  on  what  11 
terms  or  conditions,  which  requirement  shall  thereafter  be  observed  by  12 
such  company  or  plant  while  such  exemption  continues  or  until  some  other  13 
standard  is  established  in  the  same  manner.  14 


9 
10 


Companies  to 
provide  calo- 
rimeter. 
1916,  167,  §  3. 
1928,  139,  §  0. 


Section  108.     Every  gas  company  or  municipal  lighting  plant  which  1 

distributes  and  sells  to  its  consumers  over  fifteen  million  cubic  feet  of  gas  2 

in  a  year  shall,  when  required  by  the  department,  provide  and  maintain  .3 

a  suitable  room  not  less  than  a  quarter  of  a  mile  from  the  gas  works  with  4 

a  calorimeter  of  a  type  and  construction  approved  by  the  department,  5 

which  shall  be  open  at  all  reasonable  times  to  duly  authorized  employees  6 

of  the  department.  7 


Inspection 
of  gas  by 
photometer. 
1861,  168,  §  10. 
1880,  230,  §  5. 
P.  S.  61,  §  14. 

1885,  240,  §  1. 

1886,  250. 
1892,  67. 

R.  L.  58,  §  14. 
1903,  464. 
1909,  483,  8  3. 
1912,  233. 
1914,  742, 
§§  181,  199. 


Section  109.    The  gas  of  every  company  which  supplies  more  than  1 

fifty  consumers  shall  be  inspected  at  least  twice  a  year  and  as  much  2 

oftener  as  the  department  may  determine.    The  department  may,  from  3 

time  to  time,  to  establish  a  new  standard  of  purity  for  gas,  after  a  public  4 

hearing,  determine  how  many  grains  of  sulphur  and  ammonia  per  hun-  5 

dred  cubic  feet  of  gas  may  be  permitted,  but  not  more  than  thirty  grains  6 

of  sulphur  per  hundred  cubic  feet  and  no  sulphuretted  hydrogen  shall  be  7 

allowed.  8 

1918.9,  §  1.  1  Op.  A.  G.  550. 


Penalty  for 
supplying  gas 
below  standard. 
1880,  230,  §  5. 
P.  S.  61,  §  14. 
1885,  240,  §  1. 
1890,  252. 
1892,  67. 
R.  L.  58,  §  14. 
1903,  464. 
1909,  483,  §  3. 
1912.  233. 
1914.  792, 
§  181. 
1916,  167, 
1918,9,  §  1. 


1. 


Section  110.  If  the  gas  of  any  gas  company  or  of  any  city  or  town 
supplying  gas  is  found  on  three  consecutive  inspections  or  on  three  in- 
spections made  within  a  period  of  thirty  consecutive  days,  upon  such 
averaging  of  inspections  as  the  department  may  prescribe,  to  be  below 
the  standard  of  purity  fixed  under  the  preceding  section  or  the  calorific 
standard  fixed  under  section  one  hundred  and  seven,  unless  such  defect 
is  in  the  opinion  of  the  department  due  to  unavoidable  cause  or  acci- 
dent, such  company,  city  or  town  shall  be  liable  to  a  forfeiture  of  one  8 
hundred  dollars,  which  may  be  recovered  by  an  information  in  equity  9 
brought  in  the  supreme  judicial  court  by  the  attorney  general,  at  the  10 
relation  of  the  department,  and  when  so  recovered  shall  be  paid  to  the  11 
commonwealth.  .  12 


Unit  of  meas- 
ure for  gas. 
1861,  168,  §  5. 
P.  S.  61,  §  8. 
R.  L.  58,  §  8. 
1914,  742, 
§§  182,  199. 
1918,  9,  §  3. 


Section  111.  The  unit  of  measure  for  the  sale  of  gas  by  meter  shall 
be  the  cubic  foot,  containing  sixty-two  and  two  thousand  nine  hundred 
and  ninety-three  ten  thousandths  pounds  avoirdupois  weight  of  air-free 
distilled  water  at  sixty  degrees  Fahrenheit  when  weighed  in  dry  air  at 
the  same  temperature  and  at  a  barometric  pressure  of  thirty  inches  of 
mercury. 
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1  Section  112.     Every  gas  cotni)aiiy  with  a  capital  [)aiil  in  of  one  hun-  Companies, 

2  dred  thousand  dollars  or  more,  and  every  other  gas  coinj)an\-,  if  required  mcter°p?OTers"^ 

3  by  the  department,  and  all  makers  and  vendors  of  meters  shall  set  up  at  Rs'/ef.^l  lo. 

4  some  convenient  place  upon  their  premises  one  or  more  meter  provers  looo,' lli.^^i. 

5  of  a  size  and  type  approved,  tested  and  calibrated  by  the  department,  55Yg3^\^99 

6  hv  means  of  which  meters  mav  be  tested. 


1  Section  11.3.     A  gas  company  providing  a  meter  for  measuring  gas  Penalty  for 

2  supplied  to  a  customer  which,  if  ne\er  before  u.sed,  has  not  been  duly  nottoMtd" 

3  .sealed  and  stamped,  or,  if  opened  after  being  sealed  and  stamped,  has  issa  230.' 1 1: 

4  not  been  again  tested,  sealed  and  stamped,  shall  be  punished  by  a  fine  RL/skWd. 

5  of  five  dollars  for  every  such  meter  in  use,  payable  to  the  city  or  town  IIYg/^^gg 

6  where  the  meter  is  situated. 

1  Section  114.    Meters  in  use  shall  be  tested  by  the  department,  on  Testing  gas 

2  the  recjuest  of  the  consumer  or  of  the  gas  company,  in  the  presence  of  isef.  les,  §9 

3  the  consumer  if  desired,  and  with  sealed  apparatus.     If  it  finds  that  the  u.  l.  58,  V n. 

4  meter  is  correct,  the  person  requesting  the  inspection  shall  pay  the  fees  §§\'85'^'*i"9g. 

.")  for  such  inspection  and  the  expense  of  removing  the  meter  for  the  pur-  '^^s,  139,  §  e. 
()  pose  of  being  tested,  and  the  reinspection  shall  be  stamped  on  the  meter. 

7  If  it  finds  that  the  meter  is  incorrect,  the  gas  company  shall  pay  such 

8  expenses  and  shall  furnish  a  new  meter  without  charge  to  the  consumer. 

1  Section  11.x    Meters  for  measuring  gas  supplied  to  consumers  shall  Gas  meters  to 

2  register  the  quantity  of  gas  passing  through  them  in  cubic  feet  so  that  isse,  346,  §  e" 

3  the  number  of  cubic  feet  of  gas  consumed  may  be  easily  ascertained  by  1914, 742, 

4  the  consumer  thereof.    No  meter  shall  be  used  which  may  confuse  or  lio'tiass^Ms. 

5  deceive  the  consumer  in  ascertaining  the  price  he  pays  per  thousand  cubic 

6  feet  or  the  number  of  cubic  feet  consumed. 


1  Section  116.    An  officer  or  servant  of  a  gas  or  electric  company  who  Entry  on 

2  is  duly  authorized  in  writing  by  the  president,  treasurer,  agent  or  secre-  examln'e' '" 

3  tary  of  said  company,  may  at  any  reasonable  time  enter  any  premises  'igei^'i'es^i  11. 

4  supplied  with  gas  or  electricity  by  such  company  for  the  purpose  of  exam-  |^  |^  ^^^  ^^^ 

5  ining  or  removing  the  meters,  pipes,  wires,  fittings  and  works  for  supply-  If  Yi-^*?,;, 

6  ing  or  regulating  the  supply  of  gas  or  electricity  and  of  ascertaining  the  i923, 162.  ' 

7  quantity  of  gas  or  electricity  consumed  or  supplied;  and  if  any  person, 
S  directly  or  indirectly,  prevents  or  hinders  such  officer  or  servant  from 
!•  so  entering  such  premises  or  from  making  such  examination  or  removal, 

10  such  officer  or  servant  may  make  complaint  to  any  court  or  magistrate 

11  authorized  to  issue  criminal  process,  who  may  thereupon  issue  a  warrant 

12  directed  to  the  sherifT  or  to  any  of  his  deputies,  or  to  a  constable  of  the 
!•>  town  where  such  company  is  located,  commanding  him  to  take  sufficient 

14  aid  and  repair  to  said  premises  accompanied  by  such  officer  or  servant, 
1.")  who  shall  examine  such  meters,  pipes,  wires,  fittings  and  w'orks  for 

16  supplying  or  regulating  the  supply  of  gas  or  electricity,  and  ascertain  the 

17  qimntity  of  gas  or  electricity  consumed  or  supplied  therein,  and  shall, 

15  if  required,  remove  any  meters,  pipes,  wires,  fittings  and  works  belonging 
19  to  said  company. 

1  Section  117.     When  a  gas  or  electric  meter  in  a  building  owned  or  Customer  to  be 

2  used  by  a  customer  of  a  gas  or  electric  company  is  read  by  an  employee  Sld"ng.^"^'^ 
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1911,  558. 
1914,  742, 
S§  18S,  199. 


or  agent  of  such  company,  he  shall,  upon  request,  deliver  to  the  person  3 
using  the  gas  or  electricity  measured  by  the  meter  a  written  statement  of  4 
the  amount  recorded  by  the  meter  at  that  time.  5 


Electric 
meters  to 
register 
plainly. 

1913,  623. 

1914,  742, 
§§  189,  199. 


Section  118.    Meters  for  measuring  electricity  for  lighting  purposes  1 

supplied  to  consumers  shall  register  the  quantity  of  electricity  passing  2 

through  them  in  kilowatt  hours,  so  that  the  number  of  kilowatt  hours  3 

consumed  may  easily  be  ascertained  by  the  consumer.  4 


Meter  rental. 
1886,  346,  §  6. 
R.  L.  58,  §  12. 

1913,  254;   623. 

1914,  742, 
§§  186,  189, 
199 

1921,  404. 


Section  119.    Unless  approval  therefor  is  secured  from  the  depart-  1 

ment,  no  charge  shall  be  made  by  a  corporation  furnishing  electricity  for  2 

lighting  purposes  or  gas  for  the  use  of  a  meter  during  any  portion  of  3 

twelve  consecutive  months,  if  the  consumer  during  that  time  uses  elec-  4 

tricity  to  the  value  of  nine  dollars,  or  gas  to  the  value  of  seven  dollars,  5 

and  whoever  makes  a  charge  therefor  contrary  to  this  section  shall  be  6 

punished  by  a  fine  not  exceeding  one  hundred  dollars.  7 


met'irTintTs'e""  SECTION  120.  A  customcF  of  a  Corporation  subject  to  this  chapter,  or 
r°l'  ill'  I  i'd  ^"^^  corporation,  may  apply  to  the  department  for  an  examination  and 
1911,' 348.'  test  of  any  electric  meter,  demand  indicator,  so  called,  and  any  other 
1914!  742!  '  device  or  appliance  installed  by  such  corporation  upon  a  customer's 
§§  190, 199.  premises  and  used  by  such  corporation  to  determine  the  charge  to  the 
customer  for  its  service.  The  department  shall  forthwith  cause  such 
examination  and  test  as  in  its  judgment  is  practicable  and  reasonable  to 
be  made  by  a  competent  and  disinterested  person,  and  shall  furnish 
to  the  corporation  and  to  the  customer  a  certificate  of  the  result  and 
expense  thereof.  If,  upon  such  examination  and  test,  it  appears  that  10 
the  appliance  does  not  register  correctly,  the  department  may  order  the  11 
corporation  to  correct  or  remove  such  meter,  demand  indicator  or  other  12 
device  or  appliance  and  to  substitute  a  correct  meter,  demand  indicator  13 
or  other  device  or  appliance  therefor.  All  fees  for  examinations  and  14 
tests  shall  in  the  first  instance  be  paid  by  the  person  or  corporation  15 
making  application  therefor ;  but  if  the  examination  or  test  is  made  at  the  16 
request  of  a  customer,  and  the  meter  is  found  to  be  incorrect  because  too  17 
fast,  the  corporation  shall  pay  such  fees  to  the  department,  to  be  repaid  18 
by  it  to  the  applicant.  A  meter  shall  be  deemed  correct  for  the  purposes  19 
of  this  section  if  it  appears  from  such  examination  or  test  that  it  does  20 
not  vary  more  than  five  per  cent  from  the  standard  approved  by  the  21 
department.  This  section  shall  not  authorize  or  prohibit  differential  22 
prices  for  electricity  supplied  by  any  such  company.  23 


Inspection  of 
electric  meters, 
expense  and 
registration 
thereof. 
1901,  497, 
8§2,  3. 

R.  L.  121,  §  37. 
1914,  742. 
§S  191,  199. 


Section  121.  The  person  designated  to  make  such  examination  and 
test  may  at  any  reasonable  time  enter  upon  the  premises  where  the 
meter  to  be  inspected  is  placed  for  the  purpose  of  making  the  inspection. 
He  shall  receive  such  compensation  for  his  services  as  the  department 
may  determine,  together  with  his  necessary  traveling  and  other  ex- 
penses, which  shall  be  audited  by  the  department  and  paid  by  the  com- 
monwealth; but  the  total  amount  of  compensation  and  expenses  shall 
not  exceed  three  thousand  dollars  in  any  year;  and  if  the  total  amount  8 
of  such  compensation  and  expenses  shall  in  any  year  exceed  the  amount  9 
of  the  fees  received  for  such  examinations  and  tests,  the  excess  shall  be  10 
assessed  and  recovered  from  the  electric  companies  in  the  manner  now  11 
provided  for  the  assessment  and  recovery  of  the  other  expenses  of  12 
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13  the  department.    The  department  may  establish  such  rules  and  regula- 

14  tions,  fix  such  standards,  prescrihc  such  fees,  and  employ  such  means  and 

15  methods  in,  and  in  connection  with,  such  examinations  and  tests  of 

16  electric  meters  as  it  deems  most  practicable,  expedient  and  economical. 

17  The  department  may  purchase  such  materials,  apparatus  and  stand- 

18  ard  measuring  instruments  for  such  exa!uinations  and  tests  as  it  deems 

19  necessary. 

1  Section  122.     Whoever,  being  engaged  in  the  sale  of  electricity,  Penalty  for  use 

2  maintains  upon  the  premises  of  a  customer  for  the  purpose  of  determining  electric  meter, 

3  the  charge  to  be  made  for  electricity  supplied  to  him  a  meter,  demanfl  fgyy.  437,  §  2. 

4  indicator  or  other  mechanical  device  or  appliance  which  is  found  upon  \fic,l^jgg, 

5  examination  and  test,  as  provided  in  section  one  hundred  and  twenty, 

6  to  register  incorrectly  as  against  such  customer,  shall  refund  to  him  such 

7  an  amount  as,  if  not  agreed  upon,  shall,  upon  application  of  the  customer 
S  and  after  opportunity  given  to  the  vendor  to  be  heard,  be  determined  by 
9  the  department. 

1  Section  12.3.    All  gas  and  electric  companies  using  prepayment  meters  Use  of  pro 

2  shall  be  responsible  for  the  loss  by  fire  of  any  money  deposited  in  said  met™ 

regulated. 

3  meters. 

1911.434.  1914.  742,  §§  103.  199. 

1  Section  124.    A  gas  or  electric  companv  may  stop  gas  or  electricity  Oasoreiec- 

-  .  1  •  !•  /  -i-         J.  xi  J.  J         tricity  may  be 

2  from  entering  the  premises  01  any  person  tailing  to  pay  the  amount  due  shut  off.  when. 

3  therefor  or  for  the  u,se  of  the  meter  or  other  article  hired  by  him  from  R's'eriie." 

4  such  company;  and,  for  such  purpose,  the  officers,  servants  or  workmen  ^*^^;  |g®  j  jg 

5  thereof  may,  after  twenty-four  hours'  notice,  enter  his  premises  between  \f^gj*lc,g, 

6  the  hours  of  eight  in  the  forenoon  and  four  in  the  afternoon  and  separate  i99  Mass.  324 

7  and  take  away  such  meter  or  other  property  of  the  company,  and  may 
S  disconnect  any  meter,  pipe,  wires,  fittings  or  other  works,  whether  they 

9  are  property  of  the  company  or  not,  from  its  mains,  pipes  or  wires. 

1  Section  125.    A  gas  or  electric  company  shall  not  refuse  to  supply  Refusal  of 

.    .  „  ,      .1  1.  '        '     .  ,    .         supply  re- 

2  gas  or  electricitv  for  any  building  or  premises  to  a  person  applying  stricted. 

3  therefor  who  is  not  in  arrears  to  it  tor  any  gas  or  electricity  previously  r.  l'.  Is,  §  17. 

4  supplied  to  hhn,  because  a  bill  for  gas  or  electricity  remains  unpaid  by  jjW^fgg. 

5  a  previous  occupant  of  such  building  or  premises. 

199  Mass.  324. 

1  Section  125A.    A  gas  or  electric  company  which  has  been  furnishing  Supply  of  gas 

...  1  .,,1,1  -J  o''  electricity 

2  gas  or  electricity  to  a  town  under  a  contract  that  has  expired  may,  by  company 

3  until  a  new  contract  for  supplying  gas  or  electricity  to  such  town  has  after  "exp'ira°tTon 

4  lawfully  been  made,  continue  to  furnish  the  same  to  such  town  not-  "e'suCed'!' 

5  withstanding  any  provision  of  a  city  charter  or  of  general  or  special  law  i^^s,  265. 

6  or  of  any  ordinance  or  by-law  regulating  the  making  of  contracts  by 

7  such  town.    The  price,  which  the  town  shall  be  liable  in  contract  to  pay 

8  for  gas  or  electricity  so  furnished,  shall  be  in  accordance  with  the  terms 

9  of  such  expired  contract  or  a  schedule  of  rates  filed  under  section  ninety- 

10  four  or  as  ordered  by  the  department  under  the  provisions  of  section 

11  ninety-three. 


1  Section  12G.    Whoever  wilfully  or  fraudulently  injures,  disconnects,  Penalty  for 

2  removes  or  otherwise  interferes  with,  or  suffers  to  be  injured,  discon- miter,  e°c^ 

3  nected,  removed  or  otherwise  interfered  with,  any  meter,  pipes  or  sfis.'u." 
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p.  S.  61. 
§§17,  18. 
R.  L.  58,  §  18. 
1914,  742, 
§§  196.  199. 
i  Allen,  308. 


fittings  belonging  to  a  gas  company,  or  prevents  a  meter  from  duly  4 
registering  the  quantity  of  gas  supplied  through  the  same,  or  in  any  5 
way  hinders  or  interferes  with  its  proper  action  or  just  registration,  or  6 
fraudulently  burns  or  wastes  the  gas  of  such  company,  or  whoever  7 
attaches  a  pipe  or  any  appliance  to  a  main  or  pipe  belonging  to  a  gas  8 
company  or,  without  the  written  consent  of  such  company,  uses  or  9 
causes  to  be  used  any  gas  supplied  by  it,  unless  the  same  passes  through  10 
a  meter  set  by  the  company,  shall  be  punished  by  a  fine  of  not  more  11 
than  one  hundred  dollars  or  by  imprisonment  for  not  more  than  one  12 
year,  or  both.  13 


I  197,  199. 


ki1S?y  tieiec-  SECTION  127.  Whocvcr  Unlawfully  and  intentionally  injures  or  de- 
1895^330^''^"''  stroys,  or  suffers  to  be  injured  or  destroyed,  any  meter,  pipe,  conduit, 
R-  l!  121,  §  40.  wire,  line,  pole,  lamp  or  other  apparatus  belonging  to  a  corporation 
i9i4;742;  engaged  in  the  manufacture  or  sale  of  electricity,  or  unlawfully  and 
intentionally  prevents  an  electric  meter  from  duly  registering  the 
quantity  of  electricity  supplied,  or  in  any  way  interferes  with  its  proper 
action  or  just  registration,  or,  without  the  consent  of  such  corporation, 
unlawfully  and  intentionally  diverts  any  electric  current  from  any  wire  8 
of  such  corporation,  or  otherwise  unlawfully  and  intentionally  uses  9 
or  causes  to  be  used,  without  the  consent  of  such  corporation,  any  10 
electricity  manufactured  or  distributed  by  it  shall  be  punished  by  a  11 
fine  of  not  more  than  one  hundred  dollars  or  by  imprisonment  for  not  12 
more  than  one  year,  or  both.  13 
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WATER  COMPANIES. 

1  Section  1.     In  sections  one  to  eleven,  inclusive,  the  followins:;  words  Definitions. 

,      ,,   ,  .  ,        n    ,,         •  •  ■  1914,  787,  §  II 

2  shall  liave  the  tollowmi;  ineainn.i;s:  1919,350, 

3  "Corporation"  or   "company",   every  person,   partnership,   associa-  ^ '^^' 

4  tion  or  corporation,  other  than  a  municipal  corporation,  engaged  in  the 
.")  distribution  and  sale  of  water  in  the  commonwealth  and  occupying  the 
()  public  streets  with  its  mains  and  pipes  therefor. 

7       "Department",  the  department  (jf  public  utilities. 

1  Section  2.     Chapter  one  hundred  and  fifty-eight  and  sections  ten,  water  com- 

2  eleven,  twelve,  thirteen,  fourteen,  sixteen,  seventeen,  eighteen,  nineteen,  ject  to  certain 

3  twenty-one,  seventy-eight,  seventy-nine,  eighty,  eighty-one,  eighty-two,  oS^chapters 

4  eighty-three,  eighty-four,  ninety-two,  ninety-three,  ninety-four,  ninety-  J9?4;f87; 

5  six,  ninety-eight,  ninety-nine,  one  hundred  and  one,  one  hundred  and  ||,5, 12.^  ^  ^ 
fi  twenty  and  one  hundred  and  twenty-one  of  chapter  one  hundred  and  1920;  295';  583. 
7  sixty-four  shall  include  and  apply  to  all  such  corporations  and  companies. 

1  Section  3.     This  chapter  shall  not  affect  or  impair  the  powers  and  p"^.'^*rl"of 

2  duties  of  the  department  of  public  health  with  respect  to  water  supply  ^^^''J'lJjjJf"* 

3  under  chapter  one  hundred  and  eleven.  health  not 

1914,  787,  §  12.  ^'^''''"=''- 

1  Section  4.     The  department  shall  have  general  supervision  of  all  fafl'^yl^™  1 

2  corporations  and  companies  subject  to  this  chapter,  and  shall  make  all  '9^19^  350; 

3  necessary  examinations  and  inquiries  and  keep  itself  informed  as  to  the 

4  compliance  by  all  such  corporations  and  companies  with  the  law. 

1  Section  5.     In  all  proceedings  for  the  acquisition  by  a  town  of  the  Taking  of 

2  water  works  and  other  property  of  a  water  company  created  by  special  Ttc.^by  dty' 

3  law  in  the  commonwealth  providing  for  the  appointment  of  commis-  ?9i7,T66,  §  2. 

4  sioners  for  the  determination  of  the  price  to  be  paid  for  such  water  j'/fy.^^"' 
,5  works  and  property,  the  matters  to  be  referred  to,  heard  and  determined 

6  by,  such  commissioners  shall  be  referred  to,  heard  and  determined  by, 

7  the  department,  and  its  determination  and  award  shall  have  the  same 

8  force  and  effect  as  if  the  determination  and  award  had  been  made  by 

9  the  commissioners  provided  fpr  in  the  charters  of  such  companies. 

1  Section  6.     In  all  proceedings  conducted  by  the  department  under  Department 

2  the  laws  relating  to  the  petition  of  any  water  company  for  authorization  he.Sth  to 

3  to  issue  capital  stock  or  bonds,  and  in  all  matters  connected  with  the  issrstire. 

4  dt-termination  by  the  department  of  any  question  relating  thereto  and  J^}^;  ^?°'  ^  ^■ 

5  before  any  such  authorization  is  given,  the  department  of  public  health  ^^^^^  |.q 
(J  shall,  on  request  of  the  department,  furnish  without  charge  engineering  §  ii7. 

7  services  and  advice  for  its  assistance  and  guidance  in  such  proceedings. 

1  Section  7.     The  department  shall  make  an  annual  report  of  all  its  Annual  report. 

2  doings  under  this  chapter,  together  with  such  suggestions  as  to  the  lylft;  350!  ^  *' 

3  condition  of  affairs  or  conduct  of  the  corporations  and  companies  as  ^  ''^' 

4  may  be  appropriate  and  with  such  abstracts  of  the  returns  required  by 

5  section  two  as  it  deems  expedient. 

1  Sections.     In  a  town  where  a  water  company  exists  in  active  opera- streets  in 

2  tion,  no  other  company  or  person  shall  dig  up  and  open  the  streets,  lanes  fpliiues^ot'to 
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be  opened 
without 
consent  of 
municipal 
authorities. 
1914.  787,  5  9. 


and  highways  of  such  town  for  the  purpose  of  laying  water  mains  and  3 

pipes  therein  without  the  consent  of  the  aldermen  or  selectmen  after  4 

notice,  by  publication  or  otherwise,  to  all  parties  interested  and  a  public  5 

hearing.  6 


Appeal  to 
department  of 
public  utilities. 
1914,  787,  §  10. 
1919,  350, 
U  117,  121. 


Section  9.     Any  corporation,  company  or  person  aggrieved  by  the  1 

decision  of  the  aldermen  or  selectmen  under  the  preceding  section  may,  2 

within  thirty  days  after  notice  of  said  decision,  appeal  therefrom  to  the  3 

department  which  shall  thereupon  give  due  notice  to  and  hear  all  parties  4 

interested,  and  render  decision  thereon.  5 


Testing  of 
water  meters. 
1914,  397. 
269  Mass.  12. 


Section  10.  Any  person  using  water  supplied  by  a  city,  town,  1 
district  or  company,  measured  by  a  meter,  shall  be  entitled  to  an  exam-  2 
ination  and  test  of  such  meter  to  determine  the  accuracy  of  the  same  in  3 
any  quarter  or  period,  upon  written  application  therefor,  which  shall  be  4 
made  before  the  expiration  of  the  time  when  the  rate  for  such  quarter  or  5 
period  is  required  to  be  paid,  to  the  board,  commissioner  or  officer  in  6 
charge  of  the  water  works  of  the  city,  town  or  district,  if  the  water  is  7 
supplied  by  a  city,  town  or  district,  or  to  the  company,  if  the  water  is  8 
supplied  by  a  company.  Such  examination  and  test  shall  be  made  by  a  9 
competent  person  employed  by  the  city,  town  or  district,  if  the  water  10 
is  supplied  by  a  city,  town  or  district,  or  by  a  competent  person  des-  11 
ignated  by  the  mayor  of  the  city  or  the  selectmen  of  the  town  where  12 
the  water  is  supplied,  if  it  is  supplied  by  a  company.  A  written  report  13 
of  the  result  of  the  examination  and  test  shall  be  furnished  to  the  person  14 
making  the  application,  and  if  it  appears  that  the  meter  has  registered  15 
with  substantial  accuracy,  the  expense  of  the  examination  and  test  shall  16 
be  paid  by  the  person  applying  therefor,  and  in  no  case  shall  the  expense  17 
so  required  to  be  paid  exceed  three  dollars  for  each  examination  and  18 
test,  but  if  it  appears  that  the  meter  has  not  registered  with  substantial  19 
accuracy  and  that  the  person  has  been  charged  with,  or  has  paid  for,  20 
more  water  than  he  should  have  been  charged  with  or  should  ha\e  paid  21 
for,  the  amount  of  such  excess  shall  forthwith  be  credited  to  such  person  22 
or  remitted  to  him  if  he  has  paid  the  same,  and  the  expense  of  the  exam-  23 
ination  and  test  shall  be  borne  by  the  city,  town,  district  or  company  24 
supplying  the  water;  if,  however,  it  appears  that  the  person  has  been  25 
charged  with,  or  has  paid  for  less  water  thaii  he  should  have  been  charged  26 
with  or  should  have  paid  for,  he  shall  forthwith  be  charged  with  the  27 
proper  additional  amount  and  shall  pay  the  same,  together  with  the  28 
expense  of  the  examination  and  test,  to  the  city,  town,  district  or  com-  29 
pany  supplying  the  water.  30 


Injury  of 
water  meters 
and  unlawful 
use  of  water 
penalized. 
1914,  284. 


Section  11.  Whoever  unlawfully  and  intentionally  injures,  or  suffers  1 
to  be  injured,  a  water  meter  belonging  to  a  city,  town,  district,  or  com-  2 
pany  engaged  in  supplying  water,  or  prevents  such  meter  from  duly  3 
registering  the  quantity  of  water  supplied  through  it,  or  hinders  or  in-  4 
terferes  with  its  proper  action  or  just  registration,  or  attaches  a  pipe  to  a  5 
main  or  pipe  belonging  to  a  city,  town,  district  or  water  company,  or  6 
otherwise  uses  or  causes  to  be  used  the  water  supplied  by  a  city,  town,  7 
district  or  company  without  the  consent  of  the  same,  unless  it  passes  8 
through  a  meter  set  by  such  city,  town,  district  or  company,  shall  be  9 
punished  by  a  fine  of  not  more  than  one  hundred  dollars  or  by  imprison-  10 
ment  for  not  more  than  one  year,  or  both.  H 
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1  Sectio.V  12.     Aqiiethict  companies  shall,  ex'cept  as  otherwise  herein  LawsappU- 

2  provided,  be  subject  to  chapter  one  hundred  and  fifty-eifjiit  and  also  to  k  l  io9, 

3  sections  four  to  ten,  inclusive,  of  chapter  one  hundred  and  si.xty-six  except  27.  M.ijo.ls*'; 

4  that  all  rights  and  duties  imposed  on  the  department  by  sections  four  I.nb.^sso,'^' 

5  and  five  of  said  chapter  one  hundred  and  sixty-six  shall  in  the  case  of  §5  52, 117. 
fi  aqueduct  companies  be  exercised  by  the  commissioner  of  corporations 

7  and  taxation. 

1  Section  1.3.     Immediateh-  after  the  pavment  of  the  capital  of  an  Conificatf  of 

,  1  *     .        1    1  »  •      •  r  u.*  payment  of 

2  aqueduct  company,  as  authorized  by  the  commissioner  ot  corporations  capital  stock. 

3  and  taxation,  a  certificate,  signed  and  sworn  to  by  its  president,  treas-  r.'l'.  109',  §22. 

4  urer  and  a  majority  of  its  directors,  stating  the  fact  of  such  payment,  \^^l  ^^' 

5  the  manner  in  which  the  capital  has  been  paid  in  and  has  been  invested 
(1  or  voted  to  be  invested,  and  approved  by  said  commissioner,  shall  be 
7  filed  in  the  office  of  the  state  secretary. 

1  Section  14.     A  conveyance  to  an  aqueduct  company  of  real  or  per-  Payment  of 

2  sonal  property  at  a  fair  valuation  shall  be  a  sufficient  payment  of  the  conveyance 

3  capital  stock  to  the  extent  of  such  value,  if  a  description  of  such  property  i894,°38o!^i  2. 

4  and  a  statement  of  the  value  at  which  it  has  been  taken  in  payment,  in  fgig'jso;  ^  "^' 

5  such  detail  as  the  commissioner  of  corporations  and  taxation  shall  require  §  52. 
fi  or  approve,  is  included  in  the  certificate  mentioned  in  the  preceding 

7  section,  and  a  statement  that  he  is  satisfied  that  such  valuation  is  fair 

8  and  reasonable  is  endorsed  by  him  upon  such  certificate. 

1  Section'  15.     The  proprietors  of  an  aqueduct  corporation,  which  has  Meetings  and 

2  been  organized  under  chapter  one  hundred  and  ten  of  the  Public  Statutes  certain  com- 

3  or  corresponding  provisions  of  earlier  laws,  may  at  a  legal  meeting  agree  1798^^59,  §  3. 

4  upon  the  method  of  calling  future  meetings  of  the  corporation,  and  may  §:  i;  es:  If. 

5  choose  a  clerk,  who  shall  be  sworn  and  who  shall  record  in  books  to  be  r  l\23,\ii. 

6  provided  and  kept  by  him  for  that  purpose  all  by-laws,  votes  and  other 

7  proceedings  of  the  corporation.    Such  books  shall  at  all  times  be  subject 

8  to  the  inspection  of  any  person  appointed  for  that  purpose  by  the  gen- 

9  eral  court. 

1  Section  16.     The  clerk,  at  or  immediately  after  the  first  meeting,  shares  and 

2  shall  enter  in  the  books  the  names  of  the  several  proprietors  and  the  proprietors 

..1  III  to  be  entered 

6  shares  owned  by  each.  in  books. 

1798,  59,  5  §  6,  8.  G.  S.  G5.  §4.  R.  L.  123.  §  42. 

R.  S.  40,  §  4.  P.  S.  110,  §4. 

1  Section  17.    The  proprietors  may  choose  any  number  of  directors  Directors. 

2  and  other  officers  to  manage  the  business;  and  the  directors  shall  choose  itoI'.  59.  §  3. 

3  one  of  their  number  to  be  the  president  of  the  corporation. 

R.  S.  40,  §  6.  G.  S.  65.  I  5.  P.  S.  110,  §  5.  R.  L,  123,  5  43. 

1  Section  18.     The  directors  may  make  such   assessments  on  each  Assessments. 

2  share  as  they  find  necessary;  and,  upon  the  default  of  a  proprietor  for  r.  s.'lo,'  57.' 

3  thirty  days  after  notice  thereof  to  pay  an  assessment,  they  may  sell  by  p.f.mVe. 

4  public  auction  so  many  of  his  shares  as  will  be  sufficient  to  pay  the  ^-  ^-  '^^'  ^  ■*■*■ 

5  assessment  and  the  necessary  charges,  such  sale  being  first  advertised 

6  three  weeks  successively  in  a  newspaper  published  in  the  county,  or 
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notices  thereof  being  posted  thirty  days  at  least  before  the  sale  in  public  7 

places  in  the  town.    The  surplus  proceeds  arising  from  the  sale  shall  be  8 

paid  to  the  owner  of  the  shares  sold.  9 

1798 ''Ig'^T'e  Section  19.     Such  corporation  may  purchase  and  hold  real  estate  1 

R  l'  *f  I  f     necessary  for  the  purpose  of  its  association  not  exceeding  thirty  thousand  2 

p.  s.'  no,  §  9.    dollars  in  value.  3 

R.  L.  123,  §  45. 


Corporation 
may  dig  up 
highways,  etc. 
1798,  59,  §  7. 
R.  S.  40,  §  9. 
G.  S.  65,  §  9. 
P,  S.  110,  §  10. 
R.  L.  123,  §  46. 
U  Gray,  154. 


Section  20.     Such  corporation  may,  with  the  written  consent  of  the  1 

aldermen  of  a  city  or  the  selectmen  of  a  town,  dig  up  and  open  any  2 

street  or  way  therein  for  the  purpose  of  placing  such  pipes  as  are  neces-  3 

sary  in  constructing  its  aqueduct  or  in  repairing  or  extending  the  same,  4 

if  the  same  is  so  done  as  not  to  prevent  the  convenient  passing  of  teams  5 

and  vehicles.  6 


Section  21.     Contracts  made  by  or  with  such  a  corporation  shall 
remain  in  force  after  its  dissolution,  and  the  shareholders  at  such  dissolu- 
tion shall  continue  liable  and  capable  as  a  corporation  in  all  its  suits  rela- 
„.  „.  „„, ,  .„.    tive  to  such  contracts  until  they  are  performed,  if  suit  is  commenced 
R.  L.V2°3,\  «.  within  six  years  after  the  dissolution  or  after  the  right  of  action  accrued. 


LiabiUty  of 
shareholders 
after  dissolu- 
tion. 

1798,  59,  §  9. 
R.  S.  40,  §  10 
G.  S.  65,  §  10 


Section  22.     If  no  corporate  property  can  be   found  to  satisfy  a  1 

judgment  recovered  against  the  shareholders  after  the  dissolution,  and  2 

it  is  not  satisfied  within  six  months  after  it  is  recovered,  the  judgment  3 

creditor  may  satisfy  the  same  out  of  the  private  estate  of  the  share-  4 

R.  L.  123,  §  48.  ].jQ|f]gj.g  or  any  of  them,  as  if  the  judgment  had  been  against  them  in  .5 

their  private  capacity.  6 


Individual 
liabiUty  of 
shareholders. 
1798,  59,  §  9. 
R.  S.  40,  §  11. 
G.  S.  65,  §  11. 
P.  S.  110,  §12 


Upon  dissolu- 
tion, real 
estate  to  be 
in  common. 
1798,  59,  §  9. 
R.  S.  40,  §  12. 
G.  S.  65,  §  12. 


Section  23.  If  the  corporation  at  its  dissolution  is  seized  of  real 
estate,  the  proprietors  shall  become  tenants  in  common  thereof  in 
jjroportion  to  their  respective  shares  or  interests  in  the  stock  of  the 
corporation. 

p.  S.  no,  §  13.  R.  L.  123,  §  49. 


Penalty  for 
injuring 
aqueducts. 
1798,  59,  §  10. 
R.  S.  40,  §  14. 
G.  S.  65,  §  13. 

P.  s.  no,  §14. 


Section  24.  Whoever  maliciously  injures  an  aqueduct  or  any  of  its 
appurtenances  shall  forfeit  not  more  than  one  hundred  dollars  to  the 
use  of  the  town  where  the  offence  is  committed,  and  shall  be  liable  to 
the  corporation  for  treble  the  amount  of  damages  sustained  thereby. 

R.  L.  123,  §  50. 


Section  2.5.  A  town  in  which  such  aqueduct  is  situated  may  put 
conductors  into  the  pipes  for  the  purpose  of  drawing  therefrom,  free  of 
expense,  as  much  water  as  is  necessary  if  a  building  is  on  fire  therein  and 
such  conductors  are  so  secured  that  water  shall  not  be  drawn  therefrom 


Towns  to  have 

use  of  water 

in  case  of 

fires. 

1798,  59,  §  11. 

R.  S.  40,  §  15. 

G.  S.  65,  §  14. 

R.  L.  123,  §  51.  except  for  the  purpose  of  extinguishing  fires 

144  Mass.  177. 


Provisions  by 
selectmen  for 
talcing  water. 
1867,  158. 

P.  s.  no, 

§§  16,  17. 

R.  L.  123,  §  52. 

144  Mass.  177. 


Section  26.  If  the  selectmen  consider  it  necessary,  for  the  protection 
of  persons  and  property  in  their  town  against  fire,  to  take  water  from 
the  conductors  or  pipes  therein  of  an  aqueduct  corporation,  they  may 
direct  the  engineers  of  the  fire  department  to  request  the  corporation  to 
put  into  such  conductors  or  pipes,  in  such  places  as  said  engineers  shall 


1 
2 

3 
4 
5 


Ciups.  165,  166.] 


2173 


6  think  necessary,  connections  or  conductors  for  the  purpose  of  attaching 

7  hydrants  or  conducting  water  into  reservoirs.    If  the  corporation  refuses 

8  or  neglects  for  two  weeks  after  such  request  to  comply  therewith,  said 

9  engineers  may  make  such  connections  at  the  cost  of  the  town,  using  all 
II)  necessary  means  for  making  the  same  and  using  reasonable  care  for  the 
11  protection  of  the  pipes  and  works  of  such  corporation. 

1  Section  27.     Any  person  who  has  sustained  injury  in  his  land  or  hy  ucnovery  of 

2  the  diversion  of  water  by  the  operations  of  an  aqueduct  corporation,  and  issi^fso, 

3  who  is  entitled  to  damages  for  such  injury  by  the  act  establishing  such  g.  s.  os, 

4  corporation  or  otherwise,  may  recover  such  damages  under  chapter  ^^  ^^-  ^^■ 

5  seventy-nine. 

p.  S.  no,  §§  IS,  19.  U.  L.  123,  §  53.  IB  Gray,  347. 


CHAPTER    166. 


TELEPHONE  AND   TELEGRAPH   COMPANIES,  AND   LINES   FOR  THE 
TRANSMISSION  OF  ELECTRICITY. 


Sect. 

finances  of  telephone  and  telegraph 
co.mpanies. 

1.  Certain  proportion  of  capital  stock  to  be 

subscribed,  etc.,  before  constructing 
line.     Filing  of  statement. 

2.  Limit  of  debt. 

3.  Liability  of  president  and  treasurer. 

4.  Issue  of  stock,  bonds  and  evidences  of 

indebtedness. 

5.  Enforcement  of  preceding  section,  etc. 

6.  Penalty  for  \'iolation  of  §  4,  etc. 

7.  New  shares  to  be  offered  to  stockholders 

upon  increase  of  capital  stock. 

8.  Stock  to  be  sold  at  auction,  when. 

9.  Stock   or   scrip    dividends   by   certain 

corporations  forbidden. 

10.  Such    di\'idends    void.      Liability    of 

directors. 

RETURNS. 

11.  Annual  returns. 

12.  Penalty    for   failure    to    make    annual 

return. 

TELEPHONE    COMPANIES. 

13.  Ser\-ice  to  telegraph  companies  without 

discrimination. 

14.  Service    to    other    applicants    without 

discrimination. 

15.  Enforcement  of  two  preceding  sections. 

TELEGR.1.PH    COMPANIES. 

10.  Duties. 

17.  Charges    for    despatches    received    by 
mail,  etc. 


Sect. 

IS.  Penalty  for  violation  of  two  preceding 
sections. 

19.  Liability  for  negligence  in  transmission 

of  telegraphic  messages. 

20.  Telegrams  to  contain  time  of  filing,  etc. 

Penalty. 

CONSTETTCTION  of  lines  for  TRANSMITTING 

electricity. 

21.  Construction  of  lines. 

22.  Location,  etc.,  by  aldermen  or  select- 

men.    Procedure.     Fees. 

23.  Establishment  of  telegraph  and   tele- 

phone lines  by  citizens. 

24.  Transmission  of  electricity  for  private 

use.     Penalty    for    injury,    etc.,    to 
wires,  etc. 

25.  Regulation  of  wires  in  or  under  public 

ways. 

26.  Proceedings  if  regulations  are  \'iolated. 

27.  Approval  of  ordinance  or  regulation. 

28.  Approval  of  location  by  department. 

DAMAGES. 

29.  Damages  caused  by  erection  of  lines. 

POLES  AND  WIRES. 

30.  Regulations  concerning  wires  in  cities 

and  towns. 

31.  Names  of  owners  to  be  attached.    Ex- 

ceptions. 

32.  Inspector  of  wires;   duties. 

33.  Enforcement  of   three   preceding   sec- 

tions. 
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Sect. 

34.  Insulation  of  poles.     Penalty. 

Penalty   for   affixing   telephone   wires, 
etc.,    to    property    without    permis- 
sion. 
Name  of  corporation  on  pole  or  struc- 
ture.    Penalty. 
No  easement  obtained  by  poles,  etc. 
Injury  to  lines,  wires,  etc.     Penalties. 
Wires  may  be  cut,  when. 


35 


36. 

37. 
38. 
39. 


Sect. 

40.  Penalty     for    cutting    wires    without 

notice. 

41.  Limitation  of  two  preceding  sections. 

42.  Liability  of  telegraph  company  for  in- 

jury from  poles,  etc. 

GENERAL   PROVISIONS. 

43.  Application  of  chapter  to  others  than 

corporations. 


Certain  pro- 
portion of 
capital  stock 
to  be  sub- 
scribed, etc., 
before  con- 
structing line. 
Filing  of 
statement. 
1851.  247,  §  3. 
G.  S.  64,  §  7. 


FIN.\NCES   OF  TELEPHONE   AND   TELEGRAPH   COMPANIES. 

Section  1.  A  telegraph  or  telephone  company  shall  not  commence 
the  construction  of  its  line  until  three  fourths  of  its  capital  stock  have 
been  unconditionally  subscribed  for,  and  at  least  one  half  has  been  paid 
in  in  cash;  and  the  directors  shall,  within  ten  days  after  commencing 
construction,  file  in  the  office  of  the  state  secretary  a  sworn  statement 
of  such  subscription  and  payment. 

p.  S.  109,  §  7.  1893,  274.  R.  L.  122,  §  6. 


Limit  of  debt. 

1851,  247,  §  4. 

G.  S.  64.  §  8. 

P.  S.  109,  §  8.  ... 

R.  L.  122,  §  7.    paid  in 


Section  2.     Such  company  shall  not  at  any  time  contract  or  owe    1 
debts  to  a  larger  amount  than  one  half  of  its  capital  stock  actually    2 

3 


Liability  of  Section  3.     The  president  and  treasurer  of  such  company  shall  be  1 

trrasurer.*"  jointly  and  severally  liable  for  all  its  indebtedness,  in  case  of  wilful  2 

cTs.'  6*'!^%^'  neglect  or  omission  on  their  part  to  comply  with  any  provision  of  sec-  3 

R.  L.  V22,  \%  tion  one,  two  or  eleven.  4 


Issue  of  stock, 
bonds  and 
evidences  of 
indebtedness. 
1S75,  161. 
P.  S.  110.  §  7. 
1894.  450,  §  1; 
452,  §  1; 
462,  §  1. 
1897,  337,  §  1. 
R.  L.  109.  5  24. 
1913,  784,  §  3. 

1918,  54. 

1919,  350, 
§  117. 

1921,  230,  §  2. 
214  Mass.  529. 
216  Mass.  432. 
233  Mass.  503. 
1  Op.  A.  G.  659, 

[Penalty,  §  6.1 


Section  4.  Such  company  shall  issue  only  such  amount  of  stock  and 
bonds,  and  of  coupon  notes  and  other  evidences  of  indebtedness  payable 
at  periods  of  more  than  three  years,  as  the  department  of  public  utilities 
may  from  time  to  time  approve  as  reasonably  necessary  for  the  purpose 
for  which  such  issue  of  stock,  bonds,  coupon  notes  or  other  evidences  of 
indebtedness  has  been  authorized.  Said  department  shall  on  an  appli- 
cation for  such  issue,  within  thirty  days  after  the  final  hearing  thereon, 
render  a  written  decision  assigning  the  reasons  therefor,  and,  if  approving 
such  issue,  specifying  the  respective  amounts  of  stock,  bonds,  coupon 
notes  or  other  e\-idences  of  indebtedness  approved  for  the  respective 
purposes  to  which  the  proceeds  thereof  are  to  be  applied.  The  decision 
shall,  within  seven  days  after  it  has  been  rendered,  be  filed  in  the  office  of 
the  department  and  a  certificate  of  said  decision  shall,  witliin  three  days 
after  rendition  and  before  the  stock,  bonds,  coupon  notes  or  other  evi- 
dences of  indebtedness  as  aforesaid  are  issued,  be  filed  in  the  office  of  the 
state  secretary,  and  a  duplicate  thereof  delivered  to  the  corporation  which 
shall  enter  the  same  upon  its  records.  Such  corporation  shall  not  apply 
the  proceeds  of  such  stock,  bonds,  coupon  notes  or  other  evidences  of 
indebtedness  as  aforesaid  to  any  purpose  not  specified  in  such  certifi- 
cate. 


9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 


Enforcement 
of  preceding 


Section  5.    The  supreme  judicial  or  superior  court  shall  have  juris-    1 


sectionfetc.       dlctioH  in  equity,  upon  the  application  of  the  department,  attorney 
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3  general,  any  stockholder  or  interested  party,  to  enforcj'e  the  preceding  1894,450,53; 

4  section  and  all  lawful  orders  and  decisions,  conditions  or  requirements  462!  §3.' 

5  of  said  department  in  pursuance  thereof. 

1896.  473.  1913.  784,  §  3.  1919,  350,  §  117. 

R.  L.  109,  §  27.  191S,  54. 

1  Section  G.     A  director,  treasurer  or  other  officer  or  agent  of  any  Ponaityfor 

2  such  company  M'ho  knowingly  votes  to  authorize  the  issue  of,  or  know-  §  4.et?. 

3  ingly  signs,  certifies  or  issues,  stock  or  bonds  contrary  to  section  four,  .152^8^2; ' 

4  or  who  knowingly  votes  to  authorize  the  application,  or  knowingly  applies  k'^"l*io9.  §  28. 

5  the  proceeds,  of  such  stock  or  bonds  contrary  to  said  section,  or  who 

6  knowingly  votes  to  assume  or  incur,  or  knowingly  assumes  or  incurs 

7  in  the  name  or  behalf  of  such  corporation,  any  debt  or  liability  except 

8  for  the  legitimate  purposes  of  the  corporation  shall  be  punished  by  a 

9  fine  of  not  more  than  one  thousand  dollars  or  by  imprisonment  for  not 
10  more  than  one  year,  or  both. 

1  Section  7.     If  any  such  company  increases  its  capital  stock,  such  New  shares  to 

2  new  shares  necessary  to  produce  the  amount  of  increased  capital  stock  stockholders 

3  authorized  shall,  except  as  provided  in  the  following  section,  be  offered  oFrapUai'"''*^ 

4  proportionately  to  its  stockholders  at  not  less  than  the  market  value  fg^o'^iyg. 

.5  thereof  at  the  time  of  increase,  to  be  determined  by  the  department  of  Jl^'  39f'§\|' 
G  public  utilities,  taking  into  account  previous  sales  of  stock  of  the  cor-  305 

.  ,  ,  .  ,.      .  I'll  •  ■  1         IT      1  lo'O,  04,    5    1. 

/   poration  and  otlier  pertinent  conditions,  which  determination  shall  be  i879, 90,  §  1. 

•  PS  106   §  39" 

8  in  wTiting  and  with  the  date  thereof  shall  be  certified  to  and  recorded  n2.'§58'; 

9  in  the  books  of  the  corporation.    The  directors,  upon  the  approval  of  l893.^3\5,  §  1. 

10  such  increase  as  provided  in  section  four  and  the  determination  of  the  r'^l.  tol,  1 30. 

11  market  value  as  hereinbefore  provided,   shall  cause  written  notice  of  Jgj^;  3^0^ 

12  such  increase  to  be  given  to  each  stockholder  who  was  such  at  the  date  §  ii7 

.  .  ,  !■  1     •  1  1  -1*'  Mass.  432. 

13  01  the  vote  to  increase,  stating  the  amount  01  such  increase,  the  number 

14  of  shares  or  fractions  of  shares  to  which  he,  according  to  the  propor- 
1.5  tionate  number  of  his  shares  at  the  date  of  such  vote,  is  entitled,  the 
IG  price  at  which  he  is  entitled  to  take  them,  and  fixing  a  time,  not  less 

17  than  fifteen  days  after  the  date  of  such  determination,  within  which  he 

18  may  subscribe  for  such  additional  stock.    Each  stockholder  may,  within 

19  the  time  limited,  subscribe  for  his  portion  of  such  stock,  which  shall  be 

20  paid  for  in  cash  before  the  issue  of  a  certificate  therefor. 

1  Section  8.     If  such  increase  does  not  exceed  four  per  cent  of  the  stock  to  be 

2  existing  capital  stock  of  the  corporation,  the  directors,  without  first  when.  ^ 

3  offering  the  same  to  the  stockholders,  may.  sell  them  by  auction  to  the  [111]  392;  §  2. 

4  highest  bidder  at  not  less  than  the  par  value  thereof  to  be  actually  paid  s^sfsls.  ^ '' 

5  in  cash,  and  shall  so  sell  any  shares  which  remain  unsubscribed  for  by  }*Z|'  l^^'j^g*^' 

6  the  stockholders  entitled  to  take  them  after  the  expiration  of  the  time  js'o.  so-  ,  ,„ 

_,..,.,  .  .11  1  !•  ■  <-.       ,       1  v.  h.  10b,  5  40; 

7  limited  in  the  notice  required  by  the  preceding  section.     Such  shares  112,  §59; 

8  shall  be  offered  for  sale  in  Boston  or  such  other  city  or  town  as  the  1893. 315,  §  2. 

9  department  of  public  utilities  directs;   and  notice  of  the  time  and  place  \fu2^'' 

10  of  such  sale  shall  be  published  at  least  five  times  during  the  ten  days  ','919;  359;  ^  ^^' 

11  immediately  preceding  the  sale  in  each  of  at  least  three  dail\-  news-  ^ij'^^jasj  79 

12  papers  approved  by  said  department. 

216  Mass.  432. 

1  Section  9.    No  such  company  established  under  the  laws  of  this  com-  stock  or  scrip 

2  monwealth  shall  declare  any  stock  or  scrip  dividend  or  divide  the  pro-  certain  cor- 

3  ceeds  of  the  sale  of  stock  or  scrip  among  its  stockholders;   nor  shall  any  for'Sdden. 
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186S,  310,  §  1.    such  company  issue  any  share  of  stock  to  any  person  unless  the  par  value 
1874!  372,' §  177.  of  the  shares  so  issued  is  first  paid  in  cash  to  its  treasurer. 

p.  S.  10.5,  §  18;  112,  §  61.  R.  L.  109,  §  20. 

1894,  350,  §  1.  214  Mass.  529. 


Such  divi- 
dends void. 
Liability  of 
directors. 
1868,  310,  §  2 
P.  S.  105,  §  19; 
112,  §  61. 
1894,  350,  §  2. 
R.  L.  109,  §  21. 


Section  10.     All  certificates  of  stock  or  scrip  issued  in  violation  of  the  1 

preceding  section  shall  be  void ;  and  the  directors  of  the  corporation  which  2 

issues  them  shall  be  liable  to  a  penalty  of  one  thousand  dollars  each,  to  3 

be  recovered  by  indictment  in  any  county  where  any  of  them  reside ;  but  4 

if  any  such  director  proves  that,  before  such  issue,  he  filed  his  written  5 

dissent  thereto  with  the  clerk,  or  was  absent  and  at  no  time  voted  there-  6 

for,  he  shall  not  be  so  liable.  7 


Annual  returns 
1851,  247.  §  5. 
1857,40,  §  1. 
1858,46,  §  1. 
G.  S.  64,  §  12. 
P.  S.  109,  §  13. 
R.  L.  122,  §  24 
1906,  433,  §§8, 
12. 

1917,  122,  §  1. 

1918,  54. 

1919,  350, 
§  117. 


RETURNS. 

Section  11.  Every  telephone  or  telegraph  company  doing  business  1 
in  the  commonwealth  shall  annually,  on  or  before  March  thirty-first  or  2 
such  subsequent  date  as  the  department  of  public  utilities,  for  good  cause  3 
shown  in  any  case,  may  fix,  file  with  .said  department  a  report  of  its  doings  4 
for  the  year  ending  December  thirty-first  preceding,  which  report  shall  5 
be  in  such  detail  as  the  department  prescribes,  and  shall  be  called  the  6 
"Annual  Return."  Such  return  shall  be  sworn  to  by  the  treasurer  and  7 
by  the  chief  accounting  officer  of  such  company,  and  shall  include  a  state-  8 
ment  of  its  business,  receipts  and  expenditures  within  the  commonwealth  9 
during  the  year,  its  dividends  paid  out  and  declared,  the  amount  of  its  10 
authorized  capital  and  its  indebtedness  and  financial  condition.  The  11 
word  "company"  in  this  and  the  following  section  shall  include  every  12 
person,  partnership,  association  and  corporation  engaged  in  the  business  13 
of  the  transmission  of  intelligence  by  electricity.  14 


Penalty  for 
failure  to 
malce  annual 
return. 
1906,  433,  S  9. 


Section  12.    Any  such  company  neglecting  to  make  the  annual  return  1 

required  by  the  preceding  section  shall,  for  the  first  fifteen  days  or  por-  2 

tion  thereof  during  which  such  neglect  continues,  forfeit  five  dollars  a  3 

day;  for  the  second  fifteen  days  or  any  portion  thereof,  ten  dollars  a  day;  4 

and  for  each  day  thereafter  a  sum  not  exceeding  fifteen  dollars  a  day.  5 

If  any  company  unreasonably  refuses  or  neglects  to  make  such  return,  it  6 

shall,  in  addition  thereto,  forfeit  not  more  than  five  hundred  dollars  for  7 

each  ofl^ence.    All  forfeitures  recovered  under  this  section  shall  be  paid  S 

to  the  commonwealth.  9 


TELEPHONE  COMPANIES. 

Service  to  tele-       SECTION  13.    A  person  Owning,  controlling  or  operating  a  telephone 
panies  without   exchangc  or  service  in  the  commonwealth  shall,  upon  application  of  a 
i88"!'267?'|T.'  telegraph  company,  furnish  such  company  with  the  use  of  telephones 
262Vasa!  137^  and  telephone  service,  and  connection  with  his  exchanges,  with  the  sub- 
scribers thereto,  and  with  his  telephone  service,  without  discrimination 
between  telegraph  companies  as  to  such  connection,  service  or  use  of 
instruments  furnished  or  charges  therefor  for  the  same  class  of  ser\'ice. 


Service  to  _ 
other  appli- 
cants without 
discrimination. 
1885,  267,  §  2. 
R.  L.  122,  §  13. 
262  Mass.  137. 


Section  14.  A  person  owning,  controlling  or  operating  a  telephone 
exchange  or  service  in  the  commonwealth  shall,  on  application  and  the 
tender  of  the  charges  or  rental  usual  or  customary  for  the  class  of  service 
required,  without  discrimination  for  the  same  class  of  service  rendered, 
furnish  the  applicant  with  the  use  of  a  telephone  and  telephone  service 
and  connection  with  his  exchanges  and  the  subscribers  thereto,  if  the 
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7  applicant  secures  the  rights  necessary  to  make  the  connections  applied 
S  for  and  pays  to  the  telephone  eonii)any  in  advance  an  amount  suHicient 
i(  to  cover  the  actual  cost  of  the  extension,  if  said  extension  is  more  than 
10  one  mile  from  any  main  exchange  circuit  of  such  company. 

1  Section  15.    The  supreme  judicial  or  superior  court  shall  have  juris-  Enforcement 

2  diction  in  equity  to  enforce  the  two  preceding  sections.  cidiul  sections 

1885.  267.  §  3.  U.  L.  122.  §  14.  262  Mass.  137. 

TELEGR.A.PII  C6iMP.U^IES. 

1  Section  16.    A  telegraph  company  shall  receive  despatches  from  and  {^"u'^gg  ^  5 

2  for  other  telegraph  companies  and  associations,  and  from  and  for  any  plfooWJ; 

3  person;    and,    upon    payment   of   the   usual   charges   for   transmitting  R  l  122.  §  a! 

4  despatches  according  to  the  regulations  of  the  company,  shall  transmit  113  Mass.  229. 

5  them  faithfully  and  impartially. 

137  Mass.  463.  205  Mass.  598.  207  Mass.  401. 

1  Section  17.   A  telegraph  company  shall  receive,  compute  and  transmit  charges^for 

2  despatches  received  at  its  offices  from  another  telegraph  company  or  by  received  by 

3  mail,  at  the  same  rates  of  charge  as  for  despatches  received  for  trans-  "SV,  qs",' §  6. 

4  mission  from  individuals  on  the  same  day  and  at  the  same  place.  g.s.  04,  §io. 

1867.  34S.  R.  L.  122,  §  10.  207  Mass.  401. 

P.  S.  109,  §§  10,  11.  205  Mass.  598. 

1  Section  18.    A  telegraph  company  which  wilfully  neglects  or  refuses  Penalty  for 

2  to  comply  with  any  provision  of  the  two  preceding  sections  shall  forfeit  prelfedi'ng°'  "^° 

3  not  more  than  one  hundred  dollars  to  the  company  or  person  who  sends  fsig°'g3,  §  e. 

4  or  desires  to  send  the  despatch. 

G.  S.  64.  §  10.  P.  S.  109.  §§  10,  11.  205  Mass.  598. 

1867,  348.  R.  L.  122,  §  10.  207  Mass.  401. 

1  Section  19.    A  telegraph  company  shall  be  liable  for  damages  to  the  Liability  tor 

2  amount  of  one  hundred  dollars  actually  caused  by  its  negligence,  or  that  "r'a'ilsml's'sio'n 

3  of  its  agents,  in  transmitting,  receiving  or  delivering  telegraphic  mes-  mesJaleT"'"" 

4  sages,  and  any  limit  of  such  liability  by  contract  or  regulation  shall  apply  l**j''  ^|^-  ,  jj 

5  only  to  the  damages  in  each  case  in  excess  of  one  hundred  dollars;  but  no  i3  Aiic".  226. 
G  action  therefor  shall  be  maintained  unless  a  written  claim  is  presented  to  205  Mass!  sqs! 

7  such  company  or  its  agent  within  sixty  days  after  such  right  of  action 

8  accrues.    This  section  shall  not  apply  to  negligence  occurring  in  a  tele- 

9  graph  office  established  for  the  convenience  and  safety  of  a  railroad  cor- 

10  jjoration  in  the  running  of  its  trains,  and  transacting  a  public  telegraph 

1 1  business  only  as  incidental  thereto,  nor  to  negligence  in  the  delivery  of 

12  messages  received  at  such  office. 

1  Section  20.     Every  person  engaged  in  the  business  of  transmitting  Telegrams  to 

2  communications  by  telegraph  in  the  commonwealth  and  charging  tolls  of'Ji'i^ng.'e'tc^ 

3  therefor,  shall  cause  to  appear  plainly  upon  the  addressee's  copy  of  everj^  i909'402, 

4  telegram  originating  at  and  destined  for  a  point  within  the  common-  5§  1.  2;  542. 

5  wealth,  the  hour  and  minute  of  the  day  on  which  it  was  filed  for  trans- 

6  mission  and  the  hour  and  minute  of  the  day  of  its  receipt  at  its  destination, 

7  and  no  charge  shall  be  made  for  or  on  account  of  the  additional  matter 
•S  required  by  this  section.  Violation  of  any  provision  of  this  section  shall 
9  be  punished  by  a  fine  of  not  more  than  one  hundred  dollars  for  every 

10  telegram  in  respect  to  which  the  violation  occurs. 
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[Chap.  166. 


Construction 
of  lines. 
1849,  93,  I  2. 
G.  S.  64,  §  2. 
P.  S.  109,  §  2. 
1883,  221. 
1S89,  434. 
1895,  350. 
R.  L.  122,  5  1 
1911,  509,  §  1. 
1914,  742, 
§127. 

1927.  106,  5  2. 
97  Mass.  5.55. 
136  Mass.  75. 
153  Mass.  200. 
188  Mass.  250. 
207  Mass,  341. 
239  U.  S.  313. 
2  Op.  A.  G.  423 


CONSTRUCTION  OF  LINES  FOR  TRANSMITTING  ELECTRICITY. 

Section  21.  A  company  incorporated  for  the  transmission  of  intelli-  1 
gence  by  electricity  or  by  telephone,  whether  by  electricity  or  otherwise,  2 
or  for  the  transmission  of  electricity  for  lighting;,  heating  or  power,  or  3 
for  the  construction  and  operation  of  a  street  railway  or  an  electric  rail-  4 
road,  may,  under  this  chapter,  construct  lines  for  such  transmission  5 
upon,  along,  under  and  across  the  public  ways  and,  subject  to  chapter  6 
ninety-one,  across  and  under  any  waters  in  the  commonwealth,  by  the  7 
erection  or  construction  of  the  poles,  piers,  abutments,  conduits  and  8 
other  fixtures,  except  bridges,  which  may  be  necessary  to  sustain  or  9 
protect  the  wires  of  its  lines;  but  such  company  shall  not  incommode  10 
the  public  use  of  public  ways  or  endanger  or  interrupt  navigation.  11 


Location,  etc., 
by  aldermen 
or  selectmen. 
Procedure. 
Fees. 

1849,  93,  §  3. 
G.  S.  64,  §  3. 
P.  S.  109,  §  3. 
R.  L.  122,  §  2. 
1903,  237. 
1906.  117. 
1911,  509,  §  2. 
1916,  166. 
1925,  166. 
9  Gray,  386. 
97  Mass.  555. 
153  Mass.  200. 
202  Mass.  402. 
207  Mass.  341. 
263  Mass.  81. 
267  Mass.  343. 
239  U.  S.  313. 


Section  22.  A  company  desiring  to  construct  a  line  for  such  trans-  1 
mission  upon,  along,  under  or  across  a  public  way  shall  in  writing  petition  2 
the  board  of  aldermen  of  the  city  or  the  selectmen  of  the  town  where  it  3 
is  proposed  to  construct  such  line  for  permission  to  erect  or  construct  4 
upon,  along,  under  or  across  said  way  the  wires,  poles,  piers,  abutments  5 
or  conduits  necessary  therefor.  A  public  hearing  shall  be  held  on  the  6 
petition,  and  written  notice  of  the  time  and  place  of  the  hearing  siiall  be  7 
mailed  at  least  seven  days  prior  thereto  by  the  clerk  of  the  city  or  by  the  8 
selectmen  of  the  town  to  all  o^\^lers  of  real  estate  abutting  upon  that  9 
part  of  the  way  upon,  along,  across  or  under  which  the  line  is  to  be  con-  10 
structed,  as  such  ownership  is  determined  by  the  last  preceding  assessment  11 
for  taxation.  After  a  public  hearing  as  aforesaid,  the  board  of  aldermen  12 
or  the  selectmen  may  by  order  grant  to  the  petitioner  a  location  for  such  13 
line,  specifying  therein  where  the  poles,  piers,  abutments  or  conduits  14 
may  be  placed,  and  in  respect  to  overhead  lines  may  also  specify  the  kind  15 
of  poles,  piers  or  abutments  which  may  be  used,  the  number  of  wires  or  16 
cables  which  may  be  attached  thereto,  and  the  height  to  which  the  wires  17 
or  cables  may  run.  18 

After  the  erection  or  construction  of  such  line,  the  board  of  aldermen  19 
or  selectmen  may,  after  giving  the  company  or  its  agents  an  opportunity  20 
to  be  heard,  or  upon  petition  of  the  company  without  notice  or  hearing,  21 
by  order  permit  an  increase  in  the  number  of  wires  or  cables,  and  direct  22 
an  alteration  in  the  location  of  the  poles,  piers,  abutments  or  conduits  23 
or  in  the  height  of  the  wires  or  cables.  The  board  of  aldermen  or  select-  24 
men  may,  on  written  petition  by  two  or  more  conipanies  subject  to  this  25 
chapter,  and  having  locations  in  any  of  the  public  ways  of  such  city  or  26 
town,  without  notice  or  hearing,  by  order  transfer  any  such  location  27 
from  one  of  such  companies  to  either  or  any  of  the  other  petitioners,  or  28 
by  order  authorize  any  such  company  to  attach  its  wires  and  fixtures  to  29 
existing  poles,  piers  or  abutments  of  either  or  any  of  the  other  petitioners,  30 
or  to  maintain  its  wires  or  cables  in  the  conduits  of  either  or  any  of  said  31 
other  petitioners,  or  by  order  grant  to  said  companies  joint  or  identical  32 
locations  for  the  maintenance  of  said  existing  poles,  piers,  abutments  or  33 
conduits,  to  be  used  in  common  by  them.  The  board  of  aldermen  or  34 
selectmen  may,  on  written  petition  by  two  or  more  companies  subject  to  35 
this  chapter,  and  after  notice  to  abutting  land  owners  and  a  hearing  as  36 
hereinbefore  provided,  by  order  grant  to  said  companies  joint  or  identical  37 
locations  for  the  erection  or  construction  of  poles,  piers,  abutments  or  38 
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39  conduits,  to  be  owned  and  used  in  common  by  tliem.     No  order  of  the 

40  board  of  aldermen  or  selectmen  shall  be  required  for  renewing,  repairing 

41  or  replacing  wires,  cables,  poles,  piers,  abutments,  conduits  or  fixtures 

42  once  erected  or  constructed  under  the  provisions  of  law,  or  for  making 
4;-!  house  connections  or  connections  between  duly  located  conduits  and  dis- 

44  tributing  poles. 

45  The  order  granting  a  location  or  an  alteration  or  transfer  thereof,  or 

46  authorizing  an  increase  in  the  number  of  wires  or  cables  or  attachments, 

47  such  as  are  hereinbefore  described,  shall  be  recorded  by  the  city  or  town 

48  clerk  in  books  kept  exclusively  tiierefor,  and  where  notice  has  been  given 

49  as  hereinbefore  provided  the  clerk  of  the  city  or  the  chairman  or  a  ma- 

50  jority  of  the  selectmen  shall  certify  on  said  record  that  the  order  was 

51  adopted  after  due  notice  and  a  public  hearing  as  hereinbefore  prescribed, 

52  and  no  such  order  shall  be  valid  without  such  certificate.     The  company 

53  or  companies  in  whose  favor  the  order  is  made  shall  pay  for  such  record 

54  the  same  fees  allowed  for  the  entering  and  recording  of  deeds  by  regis- 

55  ters  of  deeds,  and  shall  be  entitled  to  attested  copies  of  said  orders  and 
5G  certificates  upon  payment  of  the  same  fees  allowed  to  registers  of  deeds 

57  for  copies. 

58  The  board  of  aldermen  or  selectmen  may  under  this  section  authorize 

59  the  attachment  of  the  wires  and  fixtures  of  a  street  railway  or  electric 

60  railroad  company  to  the  poles,  piers  and  abutments  of  another  owner, 

61  or  the  attachment  of  the  wires  and  fixtures  of  another  owner  to  the 

62  poles,  piers  and  abutments  of  such  company,  and  may  grant  joint  or 

63  identical  locations  for  the  erection  or  construction  of  poles,  piers,  or 

64  abutments  to  be  owned  and  used  in  common  by  such  company  and 

65  other  owners,  and  locations  for  the  transmission  lines  and  telephone,  sig- 
()6  nal  and  feed  wires  of  such  company  in  public  ways  or  parts  thereof,  other 

67  than  those  public  ways  in  which  the  tracks  of  such  company  are  laid,  and 

68  locations  for  additional  poles  to  support,  or  alterations  of  locations  for 

69  existing  poles  supporting,  trolley  or  span  wires;  and  all  locations  granted 

70  to  a  street  railway  or  electric  railroad  company  hereunder  shall  be  sub- 

71  ject  only  to  revocation  as  provided  in  sections  seventy-seven  and  eighty- 

72  two  of  chapter  one  hundred  and  sixty-one;  but  nothing  contained  in  this 

73  section  save  as  hereinbefore  ex^pressly  set  forth  shall  be  held  to  apply  to 

74  the  poles,  wires  and  other  appliances  and  equipment  which  a  street  railway 

75  or  electric  railroad  company,  by  a  grant  of  location,  or  extension  or 

76  alteration  thereof,  under  any  general  or  special  law  now  or  hereafter  in 

77  force  relating  to  street  railways  or  electric  railroads  may  be  authorized 

78  to  construct,  maintain  and  operate  in  a  public  way;    and  no  terms, 

79  restrictions  and  obligations,  other  than  those  imposed  upon  a  grant  of 
SO  location  for  a  street  railway  or  electric  railroad,  or  an  extension  or  alter- 

81  ation  thereof,  under  any  general  or  special  law  now  or  hereafter  in  force 

82  relating  thereto,  shall  be  imposed  upon  locations  granted  to  a  street 

83  railway  or  electric  railroad  company  hereunder,  save  locations  for  its 

84  transmission  lines  or  telephone,  signal  or  feed  wires  in  public  ways  other 

85  than  those  public  ways  in  which  the  tracks  of  such  company  are  laid. 

1  Section  23.     Selectmen  may  authorize  citizens  of  the  commonwealth  Establishment 

2  to  establish  and  maintain,  in  their  town,  poles,  wires  and  other  apparatus  antUelephone 

3  for  telegraphic  and  telephonic  communication,  in  conformity  with  this  c'ijfiens. 

4  chapter  and  other  laws  applicable  to  telegraph  or  telephone  companies.  p^sI'21\'h9. 

R.  L.  25,  §  56.  239  U.  S.  313. 
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[Chap.  106. 


Transmission 
of  electricity 
for  private  use. 
Penalty  for 
injury,  etc., 
to  wires,  etc. 
1869,  457, 
§§2,3. 
P.  S.  27,  . 
1883,  221. 
1889,  434. 
1895,  350. 
R.  L.  25, 
§§  52,  53. 


§45 


Section  24.     The  selectmen  may,  upon  terms  and  conditions  pre-  1 

scribed  by  them,  and  subject  to  the  provisions  of  this  chapter,  so  far  2 

as  apphcable,  authorize  a  person  to  construct  for  private  use  upon,  3 

along  and  under  the  public  ways  of  the  town  telegraph  and  telephone  4 

lines  and  lines  for  the  transmission  of  electricity  for  light,  heat  or  power.  5 

Upon  the  construction  of  any  such  line,  the  poles  and  structures  thereof  6 

within  the  location  of  such  ways  shall  become  the  property  of  the  town,  7 

and  the  selectmen  may  regulate  and  control  the  same,  may  at  any  time  8 

require  the  persons  using  the  same  to  make  alterations  in  the  location  9 

or  construction  thereof  and  may,  after  notice  and  a  hearing,  order  the  10 

removal  thereof.     The  town  may  at  any  time  attach  wires  for  its  own  11 

use  to  such  poles  and  structures,  and  the  selectmen  may  permit  other  12 

persons  to  attach  wires  for  their  private  use  thereto  or  to  poles  and  13 

structures  constructed  by  the  town,  and  may  prescribe  reasonable  terms  14 

and  conditions  therefor.     Whoever  unlawfully  injures  or  destroys  any  15 

wire,  pole,  structure  or  fixture  of  any  such  line  shall  be  punished  by  a  16 

fine  of  not  more  than  five  hundred  dollars  or  by  imprisonment  for  not  17 

more  than  two  years,  or  both.  18 


Regulation  of 

wires  in  or 

under  public 

ways. 

1880,  83,  §  1. 

P.  S.  27,  §47; 

28,  §  4. 

1883,221. 

1889,  398;  434. 

1895,  350. 

R.  L.  25, 

26,  I  6. 

202  Mass.  402. 

207  Mass.  341. 

226  Mass.  210. 


)  54; 


Section  25.     The  selectmen  may,  within  their  towns,  permit  tele-  1 

graph  and  telephone  lines  to  be  laid  under  any  public  way  or  place,  2 

and  may  establish  reasonable  regulations  for  the  erection  and  main-  3 

tenance  of  all  lines  for  the  transmission  of  intelligence  by  telegraph  or  4 

telephone,  or  for  the  transmission  of  electricity  for  light,  or  for  heat  or  5 

power  except  for  the  use  of  street  railway  companies,  by  every  person  6 

having  authority  to  place  such  structures  in  or  under  public  ways  or  7 

places,  including  all  lines  owned  or  used  by  said  towns.     Regulations  8 

established  by  a  city  hereunder  shall  be  made  by  ordinance.  9 


Proceedings 
if  regulations 
are  violated. 
1880,  83,  §  2. 
P.  S.  27,  §  48. 
1891,  293. 
R.  L.  25,  §  55. 
1918,  291,  §  9. 


Section  26.    The  selectmen  shall  forthwith  give  written  notice  in  1 

detail  to  the  owner,  constructor  or  person  using  any  line  constructed  2 

or  maintained  in  violation  of  such  regulations;   and  if  thereafter  such  3 

unlawful  construction  is  continued  or  if  said  lines  are  not  within  a  4 

reasonable  time  so  altered  as  to  conform  to  said  regulations,  the  supreme  5 

judicial  or  superior  court  may  enjoin  the  further  progress  of  said  work,  6 

or  order  such  line  removed  or  altered  at  the  expense  of  the  owners,  con-  7 

structors  or  persons  using  the  same.    If  such  line  belongs  to  or  is  used  8 

by  a  town,  like  action  may  be  taken  upon  complaint  of  a  person  injured,  9 

after  such  notice  to  the  town  as  the  court  may  order.  10 


Approval  of 
ordinance  or 
regulation. 
19U,  509,  §  7. 
1914,  742, 
§  132. 
1919,  350, 
§  117. 


Section  27.     No  ordinance  or  regulation  of  a  city  or  town,  or  regu-  1 

lation  or  restriction  imposed  in  a  grant  of  location,  affecting  the  erection,  2 

maintenance  or  operation  of  a  line  for  the  transmission  of  electricity  for  3 

light,  heat  or  power  extending  or  intended  to  extend  from  some  point  in  4 

one  city  or  town  through  or  to  some  point  in  another  city  or  town,  shall  5 

take  effect  until  approved  by  the  department  of  public  utilities.  6 


Approval  of 

location  by 

department. 

1911,  509,  §  8. 

1919,  350, 

§  117. 

267  Mass.  343 


Section  28.  Any  company  subject  to  this  chapter,  except  a  telegraph 
or  telephone  company,  desiring  to  construct  a  line  for  the  transmission 
of  electricity  which  will  of  necessity  pass  through  one  or  more  cities  or 
towns  to  connect  the  proposed  termini  of  such  line,  whose  petition  for 
the  location  necessarv  for  such  line  has  been  refused,  or  has  not  been 
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Ci  granted  within  three  mouths  after  the  fiUng  thereof  by  the  board  of 
7  aldermen  of  a  city  or  the  selectmen  of  a  town  through  which  said  com- 

5  pany  intends  to  construct  such  line  for  the  purpose  aforesaid,  may  ajiply 
9  to  said  department  for  such  location.    The  department  shall  give  a  pub- 

in  lie  hearing  thereon  after  notice  to  tile  l)oard  of  aldermen  or  selectmen 

11  refusing  or  neglecting  to  grant  such  location,  and  to  all  persons  owning 

12  real  estate  abutting  upon  any  way  in  the  city  or  town  where  such  loca- 
ls tion  is  sought,  as  such  ownership  is  determined  by  the  last  assessment 

14  for  taxation.    The  department  shall,  if  requested  by  the  board  of  aldermen 

15  or  selectmen,  hold  said  hearing  in  the  city  or  town  where  the  location 
1()  is  sought.     If  it  appears  at  the  hearing  that  the  company  has  already 

17  been  granted  and  has  accepter!  a  location  for  such  line  in  two  cities,  or  in 

18  two  towns,  or  in  a  city  and  town  adjoining  the  city  or  town  because  of  the 

19  refusal  or  neglect  of  whose  board  of  aldermen  or  selectmen  to  grant  a 

20  location  therefor  the  application  is  made,  and  if  the  department  deems 

21  the  location  necessary  for  public  convenience,  and  in  the  public  interest, 

22  it  may  by  order  grant  a  location  for  such  line  in  the  city  or  town  with 
2:-$  respect  to  which  the  application  is  made,  and  shall  have  and  exercise 

24  relative  thereto  the  same  powers  and  authority  conferred  by  section 

25  twenty-two  upon  the  board  of  aldermen  or  selectmen,  and  in  addition 

26  to  the  provisions  of  law  governing  such  company  may  impose  such  other 

27  terms,  limitations  and  restrictions  as  it  deems  pul)lic  interest  may  re- 
2S  C}uire.    The  department  shall  cause  an  attested  copy  of  its  order,  with 

29  the  certificate  of  its  clerk,  endorsed  thereon,  that  the  order  was  adopted 

30  after  due  notice  and  a  public  hearing  as  hereinbefore  prescribed,  to  be 

31  forwarded  to  the  city  or  town  clerk,  who  shall  record  the  same  and  fur- 

32  nish  attested  copies  thereof  upon  the  terms  and  in  the  manner  specified 

33  in  section  twenty-two. 

DAMAGES. 

1  Section  29.     An  owner  of  land  abutting  upon  a  public  way  along  Damages 

2  which  telegraph  or  telephone,  electric  light,  heating  or  power  lines  are  erection  of 

3  constructed,  erected  or  altered  in  location  or  construction  by  any  tele-  \gll\  93, 

4  graph  or  telephone,  electric  light,  heating  or  power  company,  whose  ^  s'li 

0  property  is  injuriously  affected  or  diminished  in  value  by  occupation  of  |,^l'?(,9 

6  the  ground  or  of  the  air,  or  otherwise  by  such  construction,  erection  or  ^Mis. 

7  alteration,  whether  such  owner  is  also  the  owner  of  the  fee  in  such  way  isos!  350! 

8  or  not,  may  recover  damages  therefor  from  the  company  under  chapter  fsoMasslls^' 

9  seventy-nine. 

172  Mass.  197.  2  Op.  A.  G.  423. 

POLES   AND  WIRES. 

1  Section  30.     A  person  or  a  corporation,  private  or  municipal,  owning  Regulations 

2  or  operating  a  line  of  wires  over  or  under  streets  or  buildings  shall  use  wi?es"in'cfties 

3  only  strong  and  proper  wires  safely  attached  to  strong  and  sufficient  is9o!°404!  §  i. 

4  supports  and  insulated  at  all  points  of  attachment;    shall  remove  all  r^'j'' i?l' |  }b 

5  wires  the  use  of  which  is  abandoned;   shall  properly  insulate  every  wire  lei  Mass.' 583. 

6  where  it  enters  a  building,  and,  if  such  wire  is  other  than  a  wire  designed 

7  to  carry  an  electric  light,  heat  or  power  current,  shall  attach  to  it  at  a 
S  proper  point  in  the  circuit,  near  the  place  of  entering  the  building,  and  so 
9  situated  as  to  avoid  danger  from  fire,  an  appliance  adapter!  at  all  times 

10  to  prevent  a  current  of  electricity  of  such  intensity  or  volume  as  to  be 

11  capable  of  injuring  electrical  instruments  or  of  causing  fire  from  entering 

12  the  building  by  means  of  such  wire  beyond  the  jioint  at  which  such 


>182  LINES   FOR  TRANSMITTING   ELECTRICITY.  [ChAP.    166. 

appliance  is  attached;   and  shall  properly  insulate  every  wire  within  a  13 
building  designed  to  carry  an  electric  light,  heat  or  power  current.  14 


Namfs  of  SECTION  31.     Such  pcrsou  or  corporation  shall  plainly  mark  each  pole,     1 

owners  to  be  .  in  ■  ■  i  i  ■    •  n 

attached.  pier,  abutment  or  other  nxture  supportmg  wires  or  cables  contammg    2 

i89o.'40°M  2.  wires  over  streets  or  buildings  with  the  name  or  initials  of  the  owner  of  3 
337f'§^l.°'  such  pole,  pier,  abutment  or  other  fixture.  Wherever  cross  arms  or  other  4 
Mu.lm'Al''  appliances  for  the  support  of  wires  or  cables  belonging  to  different  5 
owners  are  attached  to  the  same  pole,  pier,  abutment  or  other  fixture,  6 
every  such  cross  arm  or  other  appliance  shall  plainly  be  tagged  or  marked  7 
with  the  name  or  initials  of  the  owner  thereof.  Wherever  wires  or  cables  8 
belonging  to  different  owners  are  attached  to  the  same  cross  arm  or  other  9 
appliances  for  the  support  of  wires  or  cables,  every  wire  or  cable  shall  be  10 
tagged  or  marked  with  the  name  or  initials  of  the  owner  at  or  near  its  11 
point  of  attachment  to  such  cross  arm  or  other  appliance.  No  such  tag  12 
or  mark  shall  be  required  for  the  wires,  poles,  piers,  abutments  and  other  13 
fixtures  of  a  street  railway  or  electric  railroad  company,  except  for  its  14 
feed  wires  supported  by  poles  carrying  wires  or  cables  belonging  to  another  15 
owner,  and  for  its  poles  supporting  wires  or  cables  belonging  to  another  16 
owner,  and  for  poles  belonging  jointly  to  the  street  railway  company  and  17 
another  owner.  18 

ilrra^'dittis         Section  32.     A  city  shall,  by  ordinance,  designate  or  provide  for  the  1 

1890. 404,         appointment  of  an  inspector  of  wires,  and  any  town  may  provide  by  vote  2 

1899, 337,         or  by  by-law  for  the  appointment  by  its  selectmen  of  such  an  inspector.  3 

R  L.  122,  §  18.  Such  inspector  shall  supervise  every  wire  over  or  under  streets  or  build-  4 

^gVa^sl:  54a'  ings  in  such  city  or  town  and  every  wire  within  a  building  designed  to  5 

carry  an  electric  light,  heat  or  power  current;    shall  notify  the  person  6 

owning  or  operating  any  such  wire  whenever  its  attachments,  insulation,  7 

supports  or  appliances  are  improper  or  unsafe,  or  whenever  the  tags  or  8 

marks  thereof  are  insufficient  or  illegible;  shall,  at  the  expense  of  the  city  9 

or  town,  remove  every  wire  the  use  of  which  has  been  abandoned,  and  10 

every  wire  not  tagged  or  marked  as  hereinbefore  required,  and  shall  see  11 

that  all  laws  and  regulations  relative  to  wires  are  strictly  enforced.    A  12 

city  or  town  may  recover  in  contract  of  the  owner  of  any  such  wire  so  13 

removed  the  expense  which  it  has  incurred  for  the  remo\al  thereof.  14 

f  °thre™re-*         SECTION  33.     The  suprciue  judicial  or  superior  court  shall  have  juris-  1 

ilgo"  «rlT'  diction  in  equity  upon  petition  of  the  inspector  designated  or  appointed  2 

R.  l'.  122',  §  19.  as  aforesaid,  to  enforce  the  three  preceding  sections  and  to  restrain  the  3 

use  or  maintenance,  or  to  cause  the  removal,  of  any  wire,  pole  or  other  4 

support  erected,  maintained  or  used  in  violation  of  said  sections.  5 

ofp'^re""''            Section  34.     Poles  and  other  structures  used  to  support  lines  for  the  1 

isgl'^Jis          transmission  of  electricity  shall  be  insulated  in  such  manner  as  to  pro-  2 

R  L'^i''2'         ^^^^  employees  and  other  persons  from  accidents.     If  such  poles  and  3 

§§20, 2'i'         other  structures  are  of  any  material  except  wood,  and  support  lines  4 

1926;  252!         which  are  operated  at  a  voltage  in  excess  of  two  thousand  volts,  they  5 

shall  be  plainly  and  conspicuously  marked  "Dangerous.     Keep  Away";  6 

provided,  that  if  such  poles  or  structures  are  used  solely  to  support  lines  7 

for  the  transmission  of  electricity  for  street  lighting  and  are  operated  8 

at  a  voltage  of  not  over  ten  thousand  volts  the  same  need  not  be  so  9 

marked  if  those  parts  thereof  which  are  accessible  to  the  public  are  10 
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11  solidly  connected  to  a  permanent  ground  having  a  resistance  of  not  more 

12  than  two  ohms  and  if  the  service  wires  conducting  the  current  to  such 
1.3  poles  or  structures  are  placed  in  underground  conduits.     The  inspector 

14  of  wires  designated  or  appointed  under  the  authority  of  section  thirty- 

15  two,  or,  in  Boston,  the  fire  commissioner,  shall  enforce  this  section,  and 
IG  he  sliall  be  the  sole  judge  of  what  constitutes  a  proper  insulation  or 
17  marking  as  hereinbefore  required.  Any  owner  of  poles  or  other  struc- 
IS  tures,  used  for  the  transmission  of  electricity,  shall  be  punished  by  a  fine 

19  of  not  less  than  ten  nor  more  than  one  hundred  dollars  for  each  pole  or 

20  structure  left  uninsulated,  ungrounded  or  unmarked  in  violation  of  this 

21  section  for  an  unreasonaI)le  time  after  a  request  by  said  inspector  or 

22  commissioner  that  the  same  be  properly  insulated,  grounded  or  marked 

23  as  herein  required.     For  the  purposes  of  this  section,  the  words  "in- 

24  spector  of  wires"  or  "inspector"  shall,  in  any  town  having  no  such 

25  inspector,  mean  the  selectmen. 

1  Section  35.     A    corporation    or   person    maintaining   or    operating  Penalty  for 

2  telephone,  telegraph  or  other  electric  wires  or  any  other  person  who  in  pHo'm  wi?et, 

3  any  manner  aflixes  or  causes  to  be  affixed  to  the  property  of  another  Uly  ^"thoTt' 

4  any  pole,   structure,  fixture,  wire  or  other  apparatus  for  telephonic,  ?S8™302?§  i. 

5  telegraphic  or  other  electrical  communication,  or  who  enters  upon  the  ^-  l-  122,  §  22. 
G  property  of  another  for  the  purpose  of  affixing  the  same,  without  first 

7  obtaining  the  consent  of  the  owner  or  lawful  agent  of  the  owmer  of  such 

8  property,  shall,  on  complaint  of  such  owner  or  his  tenant,  be  punished  by 

9  a  fine  of  not  more  than  one  hundred  dollars. 

1  Section  36.     A  corporation  or  person  maintaining  or  operating  tele-  Name  of  cor- 

2  phone,  telegraph  or  other  electric  wires  shall,  at  all  places  where  such  pofeOTst^Sc- 

3  wires  are  affixed  by  any  pole,  structure  or  fixture  to  the  property  of  an-  p'e'naUy. 

4  other,  mark  such  pole,  structure  or  fixture  in  a  clear,  durable  and  legible  ^^^l'  ^"l;  §  23. 

5  manner  with  the  name  or  initials  of  the  corporation  or  person  maintaining  i^i^'  509.  §  5. 

6  or  operating  such  wires,  and  any  corporation  or  person  failing  to  comply 

7  with  this  section  shall  be  punished  by  a  fine  of  not  more  than  one  hun- 

8  dred  dollars. 

1  Section  37.     No  enjoyment,  for  the  purposes  specified  in  section  No  easement 

2  twenty-one,  for  any  length  of  time  of  the  privilege  of  having  or  main-  pofes,"et<-.  ^ 

3  taining  poles,  wires  or  apparatus  in,  upon,  over  or  attached  to  any  build-  g.^s.'  64!''§\4' 

4  ing  or  land  of  other  persons  shall  give  a  legal  right  to  the  continued  en-  ^  f_-  122, 1  26] 

5  joyment  of  such  easement  or  raise  any  presumption  of  a  grant  thereof.      -^^  u.  s.  313. 

1  Section  38.     Whoever  unlawfully  and  intentionally  injures,  molests  injury toUnes, 

2  or  destroys  any  line,  wire,  pole,  pier  or  abutment,  or  any  of  the  materials  Penalties. 

3  or  property  of  any  street  railway  company,  of  any  electric  railroad  com-  a^|;  m!  §  is. 

4  pany,  or  of  any  city  or  town  engaged  in  the  manufacture  and  sale  of  elec-  r.  1.^2^2. V27. 

5  tricity  for  light,  heat  or  power  or  of  any  company,  owner  or  association  i^os,  233. 

6  described  in  sections  twenty-one  and  forty-three  shall  be  punished  by 

7  a  fine  of  not  more  than  five  hundred  dollars  or  by  imprisonment  for  not 

8  more  than  two  years,  or  both;    and  whoever  does  any  act  prohibited 

9  by  this  section  between  the  hours  of  four  o'clock  in  the  afternoon  and 

10  seven  o'clock  in  the  forenoon  shall  be  punished  by  a  fine  of  not  more  than 

11  one  thousand  dollars  or  by  imprisonment  for  not  more  than  four  years, 

12  or  both. 
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[Chap.  166. 


Wires  may 
cut,  when. 
1861,  141, 
P.  .S.  109, 
R.  L.  132, 
1911.  509, 
1S8  Mass. 


^^  Section  .39.  Whenever,  in  order  to  move  a  building  or  for  any  other  1 
,5 1-  necessary  purpose,  a  person  desires  that  the  wires  of  any  such  company  2 
\  28.  be  cut,  disconnected  or  removed,  the  company  shall  forthwith  cut,  dis-  3 
265.  connect  or  remove  the  same,  if  the  person  desiring  this  to  be  done  has  4 
first  left  a  written  statement,  signed  by  him,  of  the  time  when,  and  the  5 
place,  described  by  reference  to  the  crossings  of  streets  or  highways,  6 
where  he  wishes  to  remove  said  wires,  at  the  office  of  the  company  in  the  7 
city  or  town  where  such  place  is  situated,  twenty-four  hours  before  the  8 
time  so  stated,  or,  if  there  is  no  such  office,  if  he  has  deposited  such  9 
statement  in  the  post  office,  postage  prepaid,  and  directed  to  the  com-  10 
pany  at  its  office  nearest  to  said  place,  three  days  before  the  time  men-  11 
tioned  in  said  statement.  If  the  company  neglects  or  refuses  to  cut,  12 
disconnect  or  remove  wires  as  hereinbefore  provided,  the  inspector  of  13 
wires,  or  the  selectmen  of  a  town  having  no  such  inspector,  may  cause  14 
the  same  to  be  cut,  disconnected  or  removed,  and  the  city  or  town  may  15 
recover  of  the  company  in  contract  the  expense  of  so  doing.  16 


Penalty  for  SECTION  40.     Wliocver  wilfully  cuts,  disconnects,  removes  or  other-    1 

without  notice,  wisc  interrupts  the  use  of  the  wires  of  any  such  company,  without  first    2 
p. s.'io9.'h8.  giving  notice  as  provided  in  the  preceding  section,  shall  be  punished  as    3 


provided  in  section  thirty-eight. 


Limitation  of         SECTION  41.     The  two  preceding  scctions  shall  not  apply  to  any  wires    1 
Bec°ionsr""'^    attached  to  polcs  uot  crcctcd  iu  Compliance  with  law.  2 

1S69,  141.  §  3.  P.  S.  109,  §  19.  R.  L.  122,  §  30. 


Liability  of 
telegraph  com- 
pany for  injury 
from  poles,  etc. 
1851,  247,  §  2. 
1859,  260. 
G.  S.  64,  I  11. 
P.  S.  109,  §  12. 
R.  L.  122,  §  15. 
9  Gray,  386. 
97  Mass.  555. 
136  Mass.  75. 


Section  42.  A  telegraph  company  shall  be  liable  in  damages  to  a 
person  injured  in  his  person  or  property  by  the  poles,  wires  or  other 
apparatus  of  such  company.  If  they  are  erected  upon  a  public  way,  the 
city  or  town  shall  not,  by  reason  of  anything  contained  in  this  chapter  or 
done  thereunder,  be  discharged  from  its  liability,  but  all  damages  and 
costs  recovered  against  it  on  account  of  such  injury  shall  be  reimbursed 
by  the  company  owning  the  poles,  wires  or  other  apparatus. 

161  Mass.  558.  184  Mass.  150.  260  Mass.  335. 


GENERAL   PROVISIONS. 

Owners  and  associations  engaged  in  the  business  speci-    1 


Application  of  SECTION   43. 

other's"than       ficd  iu  scction  twcuty-oue  although  not  incorporated  shall  be  subject    2 
irngs,'??"!, 6.  to  this  chapter  so  far  as  applicable.  3 

1851.. 57,  §2.  P,  S,  109.  I  14.  1906.  433,  §  12. 

G.  S.  64,  §  13.  R.  L.  122,  §  25.  13  Allen,  226. 


Chap.  107.] 


BANKS   AND    BANKING. 
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CHAPTER     167 


BANKS   AND  BANKING. 


Sect. 

supervision. 

1 .  Definitions. 

2.  Examination  of  banks. 

3.  Commissioner  may  summon  and  e.\- 

amine  officers.     Penalty. 

4.  Examination  of  bank  on  request  of 

officers,  etc. 

5.  Commissioner  may  report  and  prose- 

cute violations  of  law.    Publication 
of  certain  facts. 

6.  Books  and  accounts. 

7.  Reports  of  banks.     Penalty. 

8.  Penalty  for  failure  to  make,  etc.,  re- 

turns, reports,  etc. 

9.  Annual  report  and  statement  to  gen- 

eral court. 

10.  Appraisal   of   real   estate   offered    as 

security. 

11.  Returns,  etc.,  may  be  destroyed. 


REGULATION    OF   BUSINESS. 

12.  Unauthorized  banking  prohibited. 

13.  Penalty  therefor. 

14.  .Joint  deposits  regulated. 

15.  (Repealed.) 

16.  Interest  on  sums  deposited  at  inter- 

vals. 

17.  Di\-idends  on  savings  deposits.    Com- 

putation thereof  when  interest  day 
falls  on  Sunday  or  holiday. 

18.  Payment  of  unearned  dividends  pro- 

hibited; penalty. 

19.  Return  of  vouchers.     Notices. 

20.  Lost  pass  books. 


LIQUID.4TI0N. 

21.  [Repealed.] 

22.  When  commissioner  may  take  posses- 

sion of  bank.     Voluntary  dissolu- 
tion. 

23.  Possession    of    commissioner;     effect 

and  subsequent  procedure. 


Sect. 

24.  Authority  of  commissioner  in  posses- 

sion. Enforcement  of  liability  of 
stockholders  of  trust  companies  in 
possession. 

25.  Litigation  and  sales  of  property. 

26.  Commissioner  may  appoint  agents  to 

assist,  etc. 

27.  Inventory. 

28.  Notice  and  proof  of  claims. 

29.  List  of  claims. 

30.  Fees  and  expenses. 

31.  Dividends;  objections  to  claims. 

32.  Disposition    of    property    deposited 

with  bank. 

33.  Application  to  court  to  enjoin  pro- 

ceedings of  commissioner. 

34.  Stockholders'  meeting. 

35.  Disposition    of    funds    remaining    in 

hands  of  commissioner. 

36.  Enforcement. 

FOREIGN    BANKS. 

37.  Certain  foreign  banking  associations 

not  to  do  business  without  per- 
mission, etc. 

38.  Annual  examination. 

39.  Commissioner  to  have  access  to  vaults 

and  may  summon  witnesses,  etc. 

40.  Proceedings   for   enjoining   insolvent 

corporation  from  doing  business, 
etc. 

41.  Savings  department. 

42.  Funds,  etc.,  to  be  kept  separate. 

43.  Income. 

44.  Number  of  offices  in  commonwealth 

limited. 

45.  Application  of  §§  41-44. 

45A.  Certain  foreign  banking  associations, 
etc.,   authorized   to   act   as  fiduci- 


GENERAL    PROVI.SIONS. 

46.  General  duties  of  treasurer,  etc. 

47.  General  penalty. 


SUPERVISION. 

In  this  chapter,  unlcs.s  the  context  otherwise  requires,  the  Definitions. 


1908,  .590.  §  1. 
1910,  :!99,  §  1.^ 

'Bank",  a  savinj^'s  hank,  co-operative  Imnk,  trust  company  or  any  259^!^'. 79*^' 


1  Section  1 

2  following  words  shall  have  the  foiiowiuf;  meanings 
3 

4  person,  partnership,  association  or  corporation,  incorporated  or  doing  a 

5  banking  business  in  the  commonwealth,  subject  to  the  supervision  of 

6  the  commissioner  of  banks. 

7  "Commissioner",  the  commissioner  of  banks. 
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Examinati 
of  banks. 

on 

1S38. 

14,  §  2. 

1S51, 

127, 

§2. 

G.  S. 

57,  §  3. 

1866, 

192, 

«2, 

8. 

1876. 

231, 

5  3. 

P.  S. 

116, 

§3. 

1888, 

51. 

1894, 

317, 

§3. 

E.  L. 

113, 

§3. 

1906, 

204, 

§§1. 

3.5. 

1908, 

590, 

§§o. 

69. 

1909, 

491, 

§3. 

1910, 

622, 

§  1- 

1912, 

173. 

1919, 

350, 

§MS 

i,  46, 

49. 

1922, 

,  363, 

§  1. 

1923, 

,406, 

§1. 

Section  2.  The  commissioner,  either  personally  or  by  his  examiners,  1 
or  such  others  of  his  assistants  as  he  may  designate,  shall,  at  least  once  2 
in  each  year,  make  an  examination  of  the  affairs  of  each  bank  and  ascer-  3 
tain  its  condition,  its  ability  to  fulfil  its  obligations  and  also  whether  it  4 
has  complied  with  the  law;  and  he  may  also,  whenever  he  considers  it  5 
expedient,  make,  at  the  expense  of  the  bank,  such  further  examinations  6 
as  he  deems  advisable.  The  expenses  of  the  annual  examination  of  a  7 
trust  company  shall  be  borne  by  the  company,  and  shall  be  limited  to  8 
the  actual  cost  of  such  examination  and  such  additional  sum  for  the  9 
overhead  ex-penses  of  the  division  of  banks  and  loan  agencies  as  the  com-  10 
missioner  shall  determine  to  be  attributable  to  such  examination. _  The  11 
commissioner  or  the  person  making  the  examination  shall,  at  the  time  of  12 
any  such  examination,  have  free  access  to  the  \aults,  investments,  cash,  13 
books  and  papers.  The  commissioner  shall  preserve  a  full  record  of  14 
each  such  examination  of  a  bank,  including  a  statement  of  its  condition,  15 
if  ascertained.  Such  records,  and  information  contained  in  the  reports  16 
of  such  banks,  other  than  information  required  by  law  to  be  published  17 
or  to  be  open  to  the  inspection  of  the  public,  shall  be  open  only  to  the  18 
inspection  of  the  commissioner,  his  examiners  and  assistants,  and  such  19 
other  officers  of  the  commonwealth  as  may  have  occasion  and  authority  20 
to  inspect  them  in  the  performance  of  their  official  duties.  The  com-  21 
missioner  may  furnish  to  the  national  bank  examiners,  the  federal  gov-  22 
ernment,  any  organization  created  by  federal  legislation,  or  the  banking  23 
departments  of  other  states,  such  information,  reports  and  statements  24 
relating  to  the  institutions  under  his  supervision  as  he  deems  best.  25 


Commiasioner 
may  summon 
and  examine 
officers. 
Penalty. 

1838,  14,  §  3. 

1839,  27. 
1851,  127,  §  3. 
G.  S.  57,  §  5. 
1866,  192,  §  3. 
1876,  231,  §  3. 
P.  S.  116,  S4. 
1894,  317,  §  4. 
R.  L.  113,  §  4. 
1906,  204. 

§§  1,  3,  5. 


Section  3.     The  commissioner,  or  his  examiners  or  such  others  of  his  1 

assistants  as  he  may  designate,  may  summon  the  trustees,  officers  or  2 

agents  of  a  bank,  or  any  other  witnesses,  and  examine  them  relative  to  3 

the  affairs,  transactions  and  condition  of  the  bank,  and  for  that  purpose  4 

may  administer  oaths.     Whoever,  without  justifiable  cause,  refuses'  to  ap-  5 

pear  and  testify  when  so  required,  or  obstructs  the  person  making  such  6 

examination  in  the  performance  of  his  duty,  shall  be  punished  by  a  fine  7 

of  not  more  than  one  thousand  dollars  or  by  imprisonment  for  not  more  8 

than  one  year.  ^ 

1908,  590,  §§  6,  69.  1919,  350,  §  Mo.  46,  49. 


Examination 
of  bank  on 
request  of 
officers,  etc. 
1851,  127,  §  4. 
G.  S.  57,  §  0. 
1866,  192,  §  4. 
1876,  231,  §  3. 
P.  S.  116,  §  5. 
1894,  317,  §  5. 
R.  L.  113,  §  5. 


Section  4.  Upon  written  application  on  oath  to  the  commissioner  by 
five  or  more  officers,  trustees,  creditors  or  depositors  of  a  bank  setting 
forth  their  interest  and  the  reasons  for  making  an  examination  and 
requesting  him  to  examine  such  bank,  he  shall  forthwith  make  a  full 
investigation  of  its  afi'airs  in  the  manner  provided  in  the  two  preceding 
sections. 

1906,  204,  §§  1,  3,  5.  1908,  590,  §§  7,  69.  1919,  350,  §§  45.  46,  49. 


.  Commissioner 
may  report 
and  prosecute 
violations  of 
law. 

Publication  of 
certain  facts. 
1838,  14,  §  6. 
1851,  127,  §  10. 
G.  S.  57,  §  9. 
1866,  192,  §  7. 
1876,  231,  §  3. 
1878,  253,  §  6. 
P.  S.  116,  §  9. 
1894,  317.  §  9. 


Section  5.  If,  in  the  opinion  of  the  commissioner,  a  bank  or  its  officers 
or  trustees  have  violated  any  law  relative  thereto,  he  may  forthwith  re- 
port such  violation  to  the  attorney  general,  who  shall  forthwith,  in  behalf 
of  the  commonwealth,  institute  a  prosecution  therefor.  If,  in  the  opinion 
of  the  commissioner,  such  bank  is  conducting  any  part  of  its  business  in 
an  unsafe  or  unauthorized  manner,  he  shall  direct  in  writing  that  such 
unsafe  or  unauthorized  practice  shall  be  discontinued;  and  if  any  such 
bank  refuses  or  neglects  to  comply  with  any  such  direction  of  the  com- 
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9  missioner,  or  if,  in  the  opinion  of  the  commissioner,  a  trustee  or  officer  of  f^-  ^f  5  9- 

10  such  bank  has  abused  liis  trust,  or  lias  used  his  official  position  in  a  manner  flgg'  ?'9q 

11  contrary  to  the  interests  of  such  bank  or  its  depositors,  or  has  been  negli-  §§  s.'eg. ' 

12  gent  in  the  performance  of  his  duties,  the  commissioner  may,  in  case  1919!  slo, 

13  of  a  savings  bank,  forthwith  report  the  facts  to  the  attorney  general,  who  II.m.''*^' 

14  may,  after  granting  a  hearing  to  said  savings  bank,  trustee  or  officer, 

15  institute  proceedings  in  the  supreme  judicial  court,  which  shall  have 

16  jurisdiction  in  equity  of  such  proceedings,  for  the  removal  of  one  or  more 

17  of  the  trustees  or  officers,  or  of  such  other  proceedings  as  the  case  may 
IS  require;    or  the  commissioner  may,  in  case  of  any  bank,  after  giving  a 

19  hearing  to  the  directors  or  trustees  thereof,  either  report  to  the  share- 

20  holders  thereof,  or,  with  the  written  consent  of  a  board  composed  of  the 

21  state  treasurer,  the  attorney  general  and  the  commissioner  of  corporations 

22  and  taxation,  publish  such  facts  relative  thereto  as  in  his  opinion  the 

23  public  interest  may  require. 

1  Section  6.    The  commissioner  may  prescribe  the  manner  and  form  of  acrount"^ 

2  keeping  the  books  and  accounts  of  a  bank,  the  extent  to  which  they  shall  J|^9>  p|'  |  J- 

3  be  audited,  and  the  manner  of  safeguarding  the  money  and  securities,     p.  s.'ii6,'§39. 

1894.317,  Ml.  1906,  204.  5 §1.  3,  5.  1910.022,5  3. 

H.  L.  113,  §  46.  190S,  590,  §§  12,  69.  1919,  350,  §§  45,  46,  49. 

1  Section  7.     In  addition  to  the  reports  required  by  law,  banks  shall  h^nkl''^°^ 

2  make  such  other  statements  and  reports  to  the  commissioner  as  he  may  f|3J'"]'i,Q     „ 

3  require.     The  commissioner  shall  furnish  blank  forms  for  all  statements  R  s  36,  '§  ss. ' 

4  or  reports  required  to  be  made  to  him.     Any  bank  neglecting  to  make  the  g.  s.'st.'  §  149.' 

5  returns  required  by  law  or  by  the  commissioner,  or  failing  to  amend  such  i867[  203!  §  2'. 

6  report  within  fifteen  days  after  notice  from  him,  shall  forfeit  to  the  com-  [HI]  HI]  |  2*' 

7  monwealth  five  dollars  for  each  day  during  which  such  neglect  continues,  fsw. Vi?,  Vli. 

8  to  be  recovered  by  an  information  in  equity  in  the  name  of  the  attorney  ^^-  ii^-  8  *9- 

9  general  at  the  relation  of  the  commissioner,  brought  in  the  supreme  §§i.'3.  s.' 
10  judicial  court  for  Suffolk  county. 

1908,  590,  §§  13,  69.  1912,97.  1919,  350,  §§  45,  46,  49. 

1  Section  8.     The  treasurer  of  any  bank,  or  the  officers  or  employees  Penalty  for 

2  thereof  charged  with  the  duties  and  functions  usually  performed  by  the  etc.""etSrM!  *' 

3  treasurer,  who,  for  fifteen  days  after  notice  by  the  commissioner,  fails  VmCh?.''' 

4  to  make  any  return,  statement  or  report  required  by  law  or  by  the  com-  fggg  jwi  ^  ^^' 

5  missioner,  or  to  amend  such  a  return,  statement  or  report  if  lawfully  ^s^i^.  3,^5- 

6  required  by  the  commissioner,  shall  be  punished  by  a  fine  of  not  more  than  ?I/"''.,'E' 

7  one  thousand  dollars  or  by  imprisonment  for  not  more  than  one  year,  §  464." 

8  or  both. 

1919,  5:  350,  S§  45,  46,  49.  1920,  2.  1922,  367. 

1  Section  9.     Annually,  on  or  before  the  third  Wednesday  in  January,  Annual  report 

2  the  commissioner  shall  communicate  to  the  general  court  an  abstract  toge^era™^" 

3  of  his  report  and  such  suggestions  as  he  considers  expedient  relative  to  Js""  i90,  §  ii. 

4  the  general  conduct  and  condition  of  banks,  and  on  or  before  March  fg^g  49'.  ^  *^- 

5  fifteenth  a  statement  of  the  condition  of  every  bank,  including  banks  in  ^^' J  l^  ,  j^g 

6  the  hands  of  the  commissioner,  together  with  such  other  information  ises,  192,'  §  6. 

7  relative  to  the  affairs  of  the  said  banks,  as,  in  his  opinion,  the  public  isye!  203i  §  24. 

8  interest  may  require. 

1878,  253,  §  2.  1894.  317,  §  44.  1906,  204.  §§  1.  3.  5. 

P.  S.  116.  §  42.  R.  L.  113,  §  49.  1922,  104. 
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Appraisal  of 
real  estate 
offered  as 
security. 
1912,  128. 
1919,  350, 
§§  45.  46.  49. 


Returns,  etc., 
may  be  de- 
stroyed. 
1916,  142. 
1919,  350, 
§§45,  46,  49, 


Section  10.     Whenever  in  the  opinion  of  the  commissioner  an  exces-  1 

sive  loan  has  been  made,  or  is  about  to  be  made  upon  real  estate,  by  a  2 

trust  company  or  co-operative  bank,  he  may  cause  an  appraisal  of  such  3 

real  estate  to  be  made  at  the  expense  of  the  trust  company  or  bank  mak-  4 

ing  the  loan.    One  appraiser  shall  be  named  by  the  commissioner,  •one  5 

by  the  trust  company  or  bank,  and  a  third  by  the  two  thus  named.    The  6 

appraisers  shall  determine  the  value  of  the  real  estate  and  certify  the  7 

same  in  writing  to  the  commissioner  and  to  the  trust  company  or  bank.  8 

If  it  shall  appear  from  the  appraisal  that  the  loan  is  excessive,  the  com-  9 

missioner  may  make  such  order  in  relation  thereto  as  he  deems  advisable.  10 

Section  11.     Returns  to  the  commissioner  under  section  twenty-six  1 

of  chapter  one  hundred  and  seventy-two,  records  of  examinations  of  banks  2 

made  under  section  two  of  this  chapter,  reports  made  under  sectioii  .3 

twenty-six  of  chapter  one  hundred  and  sixty-eight,  and  reports  made  4 

under  section  forty-four  of  chapter  one  hundred  and  seventy,  may,  after  5 

five  years  from  the  date  of  their  receipt,  be  destroyed  or  disposed  of  by  6 

order  of  their  lawful  custodian,  and  any  proceeds  received  in  the  course  7 

of  their  disposal  shall  be  paid  to  the  commonwealth.  8 


Unauthorized 
banking  pro- 
hibited. 
1889,  452,  §  1. 

1893,  230. 

1894,  317,  §  52. 
R.  L.  113,  §  11. 
1906,  204, 
§§1,3,5; 
377,  §  1. 

1908.  590, 
§§  16,  69. 

1909,  491,  §  4. 
1914,  610. 
1919,  350, 

§§  45,  46,  49. 

1921,  78,  §  1. 

1922,  114. 

3  Op.  A.  G.  250. 
Op.  A.  G. 
(1920)  114. 


REGULATION   OF   BUSINESS. 

Section  12.     No  corporation,  domestic  or  foreign,  and  no  person,  1 

partnership  or  association  except  sa\ings  banks  and  trust  companies  2 

incorporated  under  the  laws  of  this  commonwealth,  or  such   foreign  3 

banking  corporations  as  were  doing  business  in  this  commonwealth,  and  4 

were  subject  to  examination  or  supervision  of  the  commissioner  on  June  5 

first,  nineteen  hundred  and  six,  shall  hereafter  make  use  of  any  sign  at  6 

the  place  where  its  business  is  transacted  having  thereon  any  name,  or  7 

other  words  indicating  that  such  place  or  office  is  the  place  or  office  of  a  8 

savings  bank;  nor  shall  such  corporation,  person,  partnership  or  associa-  9 

tion  make  use  of  or  circulate  any  written  or  printed  or  partly  written  and  10 

partly  printed  paper  whatever,  having  thereon  any  name  or  other  words,  11 

indicating  that  such  business  is  that  of  a  savings  bank;  nor  shall  any  such  12 

corporation,  person,  partnership  or  association,  or  any  agent  of  a  foreign  13 

corporation  not  having  an  established  place  of  business  in  this  common-  14 

wealth,  solicit  or  receive  deposits  or  transact  business  in  the  way  or  15 

manner  of  a  savings  bank,  or  in  such  a  way  or  manner  as  to  lead  the  16 

public  to  believe,  or  as  in  the  opinion  of  the  commissioner  might  lead  the  17 

public  to  believe,  that  its  business  is  that  of  a  savings  bank;  nor  shall  any  18 

person,  partnership,  corporation  or  association  except  as  provided  in  19 

section  thirty-seven  and  except  co-operative  banks  incorporated  under  20 

the  laws  of  this  commonwealth  and  corporations  described  in  the  first  21 

sentence  of  this  section  hereafter  transact  business  under  any  name  or  22 

title  which  contains  the  word  "bank"  or  "banking",  or  any  word  in  a  23 

foreign  language  having  the  same  or  similar  meaning,  as  descriptive  of  24 

said  business,  or,  if  he  or  it  does  a  banking  business  or  makes  a  business  25 

of  receiving  money  on  deposit,  under  any  name  or  title  containing  the  26 

word  "trust",  or  any  word  in  a  foreign  language  having  the  same  or  27 

similar  meaning,  as  descriptive  of  said  business.  28 

ThTrefOT.               Section  13.     The  commissioner  or  his  examiners  may  examine  the  1 

1893' ^30  ^  '■    accounts,  books  and  papers  of  any  corporation,  person,  partnership  or  2 

1894;  317;  §  52  associatiou  making  a  business  of  receiving  money  on  deposit,  or  which  3 


Chap.  167.]  banks  ajto  banking.  2189 

4  has  the  word  "bank",  "banking",  "banker",  "bankers",  or  "trust",  or  u.  i..  iis.  §  u. 

5  any  word  in  a  foreign  language  having  the  same  or  similar  meaning,  in  «  i.'s.  s- 
G  the  name  under  which  its  business  is  conducted,  in  order  to  ascertain  inos.^oo, 

7  whether  such  corporation,  person,  partnership  or  association  has  violated  ili'4^'47o. 

8  or  is  violating  any  provision  of  the  preceding  section;   and  any  corpora-  jSJI^'jIf, 

9  tion,  person,  partnership  or  association  refusing  to  allow  such  examination  §5^45, 46,' 49. 

10  or  violating  any  provision  of  said  section  shall  forfeit  to  the  common-  dp.  a.  d. 

1 1  wealth  one  hundred  dollars  a  day  for  every  day  or  part  thereof  during 

12  which  such  refusal  or  violation  continues.  Any  violation  of  this  or  the 
l.{  preceding  section  shall  forthwith  be  reported  by  the  commissioner  to  the 

14  attorney  general.    The  said  forfeiture  may  be  recovered  by  an  information 

15  or  other  appropriate  proceeding  brought  in  the  supreme  judicial  or  su- 
l(i  perior  court  in  the  name  of  the  attorney  general.  Upon  such  information 
17  or  other  proceeding  the  court  may  issue  an  injunction  restraining  such 
IS  corporation,  person,  partnership  or  association  from  further  prosecution 

19  of  its  business  within  the  commonwealth  during  the  pendency  of  such 

20  proceeding  or  for  all  time,  and  may  make  such  other  orders  or  decrees 

21  as  equity  and  justice  may  require. 

1  Section  14.     When  a  deposit  is  made  in  any  bank,  in  the  names  of  J"'"'  deposits 

-  II  -1  11  -1  1  •  1     '■egulatetl. 

2  two  persons,  payable  to  either,  or  payable  to  either  or  the  survivor,  such  1911,228. 

3  deposit,  or  any  pnrt  thereof,  or  interest  or  dividend  thereon,  if  not  then 

4  attached  at  law  or  in  equity  in  a  suit  against  either  of  said  persons,  may 

5  be  paid  to  either  of  said  persons,  whether  the  other  be  living  or  not,  and 

6  such  payment  shall  discharge  the  bank  making  such  payment  from  its 

7  obligation,  if  any,  to  such  other  person  or  to  his  legal  representatives  for 

8  or  on  account  of  such  deposit. 

1      Section  15.     [Repealed,  192.3,  40,  §  2.] 

1  Section  16.    Savings  banks  and  trust  companies  in  their  savings  de-  interest  on 

2  partments  may  contract,  on  terms  to  be  agreed  upon,  for  the  deposit  at  atTnterTaT.  ^ 

3  intervals  within  any  period  of  twelve  months,  of  sums  of  money  in  the  Iw^ulss  iia. 

4  aggregate  not  in  excess  of  the  statutory  limit  on  deposits  in  savings  banks,  "*'  ^^^^-  ^''^^ 

5  and  for  the  payment  of  interest  on  the  same  at  a  rate  not  more  than  one 

6  per  cent  less  than  the  rate  of  their  last  regular  dividend  on  savings  de- 

7  posits.    A  sum  thus  accumulated,  if  left  in  such  a  depository  as  a  regular 

8  savings  deposit  within  fifteen  days  after  the  date  on  which  money  or- 

9  dinarily  begins  to  draw  interest,  may,  if  the  depository  so  provides,  draw 
10  interest  from  such  prior  date. 

1  Section  17.    Dividends  or  interest  on  deposits  in  the  savings  depart-  Dividends  on 

2  ments  of  trust  companies  or  in  savings  banks  may  be  declared  and  paid  deposits. 

3  for  periods  of  not  less  than  one  month  nor  more  than  six  months,  as  thScoi  wh™ 

4  determined  by  their  by-laws,  from  income  which  has  been  earned  and  faff/onsSn- 

5  which  has  been  collected,  except  as  otherwise  provided  in  the  case  of  ftigt^ie'lT 

6  savings  banks  by  section  forty-seven  of  chapter  one  hundred  and  sixty-  fp^yg.  3,1 

7  eight,  during  the  next  preceding  six  months  and  which  is  available  after  '92*',  255. 

8  deducting  previous  dividends  paid,  the  reasonable  expenses  incurred  in  (I9i9)'ii5. 

9  the  management  thereof,  the  taxes  paid  and  the  amounts  required  to  be  (1920)34. 

10  set  apart  for  the  guaranty  fund.    In  the  computation  of  such  dividends 

1 1  or  interest,  when  the  day  on  which  deposits  in  any  such  savings  depart- 

12  ment  or  savings  bank  begin  to  draw  interest,  as  provided  in  its  by-laws 
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or  regulations,  falls  on  a  Sunday  or  a  legal  holiday,  deposits  made  on  the  13 
next  succeeding  business  day  and  remaining  on  deposit  through  the  bal-  14 
ance  of  the  monthly  period,  may  be  construed  as  having  been  on  deposit  15 
one  full  month,  within  the  meaning  of  this  section,  section  forty-seven  16 
of  chapter  one  hundred  and  sixty-eight  and  section  sixty-seven  of  chapter  17 
one  hundred  and  seventy-two.  18 


Payment  of 

xinearned 

dividends 

prohibited: 

penalty. 

1919,  326,  I  2. 


Section  IS.  An  officer,  agent,  clerk  or  servant  of  a  trust  company  or 
savings  bank  who  pays  or  authorizes  the  payment  of  any  dividend  or  in- 
terest unless  the  same  has  been  earned  and  collected  as  provided  in  the 
preceding  section  shall  be  punished  by  a  fine  of  not  more  than  one  thou- 
sand dollars  or  by  imprisonment  for  not  more  than  six  months. 


Return  of 
vouchers. 
Notices. 
1912,  277,  §  : 


Section  19.  A  depositor's  vouchers  may  be  returned  by  mailing  the  1 
same  to  him,  at  his  last  known  address,  postage  prepaid,  and  such  de-  2 
positor  may,  when  required  to  notify  the  bank,  give  notice  in  like  manner.    3 


Lost  pass 
books. 


1912,  171. 


j^^^j..  Section  20.   Wlien  a  pass  book  issued  by  a  savings  bank,  a  co-operative 

igosfsgo,  §  40.  bank  or  the  savings  department  of  a  trust  company  has  been  lost,  stolen 
1909, 491,  §  b.  ^^  destroyed,  the  person  in  whose  name  it  was  issued  or  his  legal  repre- 
sentative, may  make  written  application  to  such  bank,  for  payment  of 
the  amount  of  the  deposit  represented  by  said  book  or  for  the  issuance  of 
a  duplicate  book  therefor.  Thereupon  with  the  written  consent  of  the 
bank,  he  may  give,  or  authorize  the  bank  at  his  expense  to  give,  public 
notice  of  such  application  by  advertising  the  same  at  least  once  a  week  for  o 
three  successive  weeks  in  a  newspaper  published  in  or  nearest  to  the  town  9 
where  such  bank  is  situated.  If  such  book  shall  not  be  presented  to  said  10 
bank  within  thirty  days  after  the  date  of  the  first  advertisement,  as  afore-  11 
said,  the  bank  shall,  upon  proof  that  such  notice  has  been  given,  pay  the  12 
amount  due  on  said  book  or  issue  a  duplicate  book  therefor;  and  upon  13 
such  payment  or  delivery  of  a  new  book,  all  liability  of  the  bank  on  14 
account  of  the  original  book  shall  cease.  15 


Section  21. 


liquidation. 
[Repealed,  1922,  411.] 


1 


When  commis- 
sioner may 
take  possession 
of  bank. 
Voluntary 
dissolution. 
183S,  14,  §  5. 
1839.  27,  §  2. 
1851,  127,  §  5. 
G.  S.  57.  I  7. 
1866,  192,  §  5. 
1876,231,  §3. 
P.  S.  116,  §6. 
1894,  317,  §  6. 
R.  L.  113,  I  6 
1906,  204, 
l§  1.  3,  5. 
1908,  590, 
§§9.69. 
1910,  399, 
§12.  17. 
1912,  472. 
1919.  350, 
§§  45,  46,  49. 
1930,  329,  §  2. 
211  Mass.  207. 
240  Mass.  244. 


.§2. 


Section  22.  Whenever  it  shall  appear  to  the  commissioner  that  any 
bank  has  violated  its  charter  or  any  law  of  the  commonwealth,  or  is  con- 
ducting its  business  in  an  unsafe  or  unauthorized  manner,  or  that  its  capi- 
tal is  impaired,  or  if  it  shall  refuse  to  submit  its  books,  papers  and  concerns 
to  the  inspection  of  the  commissioner  or  of  his  duly  authorized  agents,  or 
if  any  officer  of  such  bank  shall  refuse  to  be  examined  on  oath  by  the  com- 
missioner or  his  duly  authorized  assistants  touching  its  concerns,  or  if  it 
shall  suspend  payment  of  its  obligations,  or  if  from  an  examination  or 
from  a  report  provided  for  by  law  the  commissioner  shall  have  reason  to 
conclude  that  such  bank  is  in  an  unsound  or  unsafe  condition  to  transact 
the  business  for  which  it  is  organized,  or  that  it  is  unsafe  and  ine.xpe-  11 
dient  for  it  to  continue  business,  the  commissioner  may  take  possession  12 
forthwith  of  the  property  and  business  of  such  bank  and  may  retain  13 
possession  thereof  until  the  bank  shall  resume  business  or  until  its  affairs  14 
shall  finally  be  liquidated  as  herein  provided.  15 


1 
2 

3 

4 
5 
6 
7 
8 
9 
10 
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16  Subject  to  the  written  approval  of  the  commissioner,  any  co-operative  242  Mass.  95, 

17  hank  or  trust  company  may  be  di.ssolved  and   liquidate  its  affairs  if  246Mass.  161. 
IS  authorized  by  a  vote  passed,  at  a  meeting  specially  called  to  consider  the  251  Mass!  tss! 

19  subject,  by  at  least  two  thirds  of  the  shareholders  in  a  co-operative  bank  (}920)  fs^.sog. 

20  or  by  stockholders  of  a  trust  company  representing  at  least  two  thirds 

21  of  its  outstanding  capital  stock.    A  committee  of  three  shareholders  or 

22  stockholders  shall  thereupon  be  elected,  and,  under  such  regulations  as 

23  may  be  prescribed  by  the  commissioner,  shall  liquidate  the  assets,  and 

24  after  satisfying  all  debts  of  the  corporation  shall  distribute  the  remaining 
2.")  jiroceeds  among  those  entitled  thereto  in  proportion  to  their  respective 
26  interests  therein. 

1  Section  23.    Upon  taking  possession  of  the  property  and  business  of  ^omm?ss'ion°ei; 

2  a  bank,  the  commissioner  shall  forthwith  give  notice  thereof  to  all  banks,  effect  and 

,.,.",        ,       ,      ,  ,.  1  .  subsequent 

3  trust  companies,  associations  and  individuals  holding  or  having  pos-  procedure. 

T  ..1910399S3 

4  session  of  any  assets  of  such  bank.    No  bank,  trust  company,  association  lin.i!  177! 

5  or  individual,  knowing  that  the  commissioner  has  taken  such  possession,  §§45. 46.' 49. 

6  or  having  been  notified  thereof  as  aforesaid,  shall  have  a  lien  or  charge  for  547  ^i^g,;  530; 

7  any  payment,  advance  or  clearance  thereafter  made,  or  liability  there-  -^^  ^^^^^-  ^*^- 

8  after  incurred,  against  any  of  the  assets  of  the  bank  of  whose  property 

9  and  business  the  commissioner  shall  have  taken  possession  as  aforesaid. 

10  Such  bank  may,  with  the  consent  of  the  commissioner,  resume  business 

11  upon  such  conditions  as  he  may  approve;   provided,  that  if,  in  his  judg- 

12  ment  it  is  for  the  public  interest  so  to  do,  he  may  retain  in  behalf  of  the 

13  bank  the  control,  prosecution  or  defence  of  any  undetermined  suits  or 

14  claims  brought  in  behalf  of  or  against  the  bank  under  section  twenty-five 

15  during  the  time  when  the  bank  was  in  his  charge,  and  the  expense  of  pros- 

16  ecuting  or  defending  such  suits  or  claims  shall  be  paid  from  the  funds  of 

17  such  bank. 

1  Section  24.     Upon  taking  possession  of  the  property  and  business  of  ^mmUskinL 

2  such  bank,  the  commissioner  may  collect  monevs  due  to  the  bank,  and  in  possession. 

o     1         II  *  •  T^i         ■  1      I      11  t/nforceraent 

3  do  all  acts  necessary  to  conserve  its  assets  and  business,  and  shall  pro-  of  liability 

4  ceed  to  liquidate  its  affairs  as  hereinafter  provided.     He  shall  collect  all  of  trust  com-'^ 

5  debts  due  and  claims  belonging  to  it,  and  upon  the  order  or  decree  of  the  pMs'essiSn. 

6  supreme  judicial  court,  or  any  justice  thereof,  may  sell  or  compound  all  Jglglaso;  ^*' 

7  bad  or  doubtful  debts,  and  on  like  order  or  decree  may  sell  all,  or  any  fj.jt'/gl ^j 
S  part  of,  the  real  and  personal  property  of  the  bank  on  such  terms  as  the  242  Mass!  78, 
9  court  shall  direct.     If,  at  any  time  after  he  has  taken  possession  of  the  244  Mass.  115, 

10  property  and  business  of  a  trust  company  under  section  twenty-two,  247  Mass.  334, 

11  the  commissioner  deems  it  necessary  to  enforce  the  individual  liability  2!l9'Ma°9. 144. 

12  of  stockholders  therein,  as  described  in  the  first  sentence  of  section  (1920/ 265. 

13  twenty-four  of  chapter  one  hundred  and  seventy-two,  in  order  to  pay 

14  the  liabilities  of  such  trust  company,  he  may  file  a  bill  in  equity,  in  the 

15  supreme  judicial  court  for  the  county  where  the  principal  office  of  the 
It)  trust  company  is  located,  against  all  persons  who  were  stockholders 
17  therein  at  the  time  of  such  taking  possession,  to  enforce  such  individual 
IS  liability.     The  court  may  by  its  decree  assess  upon  the  stockholders  in 

19  such  suit  severally  sums  in  proportion  to  the  amounts  of  stock  held  by 

20  them  respectively  at  the  time  of  such  taking  possession;    but  no  such 

21  stockliolder  shall  be  liable  to  pay  a  larger  sum  than  the  amount  of  the 

22  par  value  of  the  stock  held  by  him  at  the  time  of  such  taking  possession. 

23  Such  suit  shall  not  abate  by  reason  of  the  non-joinder  of  persons  liable 

24  as  respondents,  unless  the  commissioner,  after  notice  by  plea  or  answer 
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of  their  existence,  unreasonably  neglects  to  make  them  parties;  nor  shall  25 
it  abate  by  reason  of  the  death  of  a  respondent,  but  his  estate  shall  be  26 
liable  in  the  hands  of  his  executor  or  administrator,  who  may  voluntarily  27 
appear,  or  who  may  be  summoned  by  the  commissioner  to  defend  the  28 
suit.  "  29 


Litigation 
and  sales 
of  property. 
1910,  399.  §  5. 
1919,  350. 
§§  45,  46,  49. 
240  JSIass.  254. 
242  Mass.  95. 
247  Mass.  530. 


Section  2.5.  To  execute  and  perform  the  powers  and  duties  conferred  1 
upon  him,  the  commissioner  may,  in  the  name  of  any  such  bank,  prosecute  2 
and  defend  all  suits  and  other  legal  proceedings  and  may,  in  the  name  of  .3 
the  bank,  execute,  acknowledge  and  deliver  aU  deeds,  assignments,  re-  4 
leases  and  other  instruments  necessary  and  proper  to  effectuate  any  sale  5 
of  real  or  personal  property  or  any  compromise  authorized  by  the  court ;  6 
and  any  deed  or  other  instrument,  executed  pursuant  to  the  authority  7 
hereby  given,  shall  be  valid  and  effectual  for  all  purposes  to  the  same  8 
extent  as  though  executed  by  the  officers  of  the  bank  by  authority  of  its  9 
board  of  directors  or  of  its  stockliolders,  or  by  the  individual  banker  per-  10 
sonally.  In  case  any  of  the  real  property  so  sold  is  located  in  a  county  11 
other  than  that  where  the  application  to  the  court  for  leave  to  sell  the  12 
same  is  made,  the  commissioner  shall  cause  a  certified  copy  of  the  order  13 
or  decree  of  the  court  authorizing  or  ratifying  such  sale  to  be  filed  in  the  14 
registry  of  deeds  for  the  district  where  the  said  real  property  lies.  15 


Commissioner 
may  appoint 
agents  to 
assist,  etc. 
1910,  399,  §  6. 
1919,  350, 
H  45.  48,  49. 
247  Mass.  530. 


Section  26.  The  commissioner  may,  under  his  hand  and  official  seal,  1 
appoint  agents  to  assist  him  in  the  duty  of  liquidation  and  distribution.  2 
The  certificates  of  the  appointment  of  such  agents  shall  be  filed  in  the  3 
office  of  the  commissioner,  and  certified  copies  thereof  shall  be  filed  in  the  4 
office  of  the  clerk  of  the  supreme  judicial  court  for  the  county  where  the  5 
principal  office  of  such  bank  is  located.  The  commissioner  may  from  time  6 
to  time  authorize  such  agents  to  perform  such  duties  connected  with  said  7 
liquidation  and  distribution  as  he  deems  proper.  The  commissioner  may  8 
procure  such  expert  assistance  and  advice  as  he  considers  necessary  in  the  9 
liquidation  and  distribution  of  the  assets  of  such  bank,  and  he  may  re-  10 
tain  such  of  the  officers  or  employees  of  the  bank  as  he  deems  necessary.  1 1 
The  commissioner  shall  require  from  a  special  agent  and  from  such  as-  12 
sistants  such  security  for  the  faithful  discharge  of  their  duty  as  he  deems  13 
proper.  14 


Inventory. 
1878,  253,  §  5. 
P.  S.  116,  §  7. 
1894,  317,  §  7. 
R.  L.  113,  §  7. 
1906,  204, 
§§  1.  3,5. 
1908.  590, 
§3  10,  69. 


Section  27.     Upon  taking  possession  of  the  property  and  assets  of  such  1 

bank,  the  commissioner  shall  make  an  inventory  in  duplicate  of  the  as-  2 

sets  of  the  bank,  one  to  be  filed  in  his  office  and  one  in  the  office  of  the  3 

clerk  of  the  supreme  judicial  court  for  the  county  where  the  principal  4 

office  of  the  bank  is  located.  5 


1910,  399.  §§  7,  17. 
1919,  350,  §§  45,  46,  49. 


247  Mass.  530. 

Op.  A.  G.  (1920)  152. 


Notice  and 
proof  of  claims. 
1910,  399,  §  8. 
1919.  350, 
§§  45,  46.  49. 
211  Mass.  207. 
244  Mass.  64. 

246  Mass.  161. 

247  Mass.  530. 
252  Mass.  348, 
394. 

254  Mass.  173. 
Op.  A.  G. 
(1920)  265,  275. 


Section  28.     The  commissioner  shall  publish  weekly  for  three  con-  1 

secutive  months,  in  such  newspapers  as  he  directs,  a  notice  calling  on  all  2 

persons  who  may  have  claims  against  such  bank  to  present  the  same  to  3 

the  commissioner  and  to  make  legal  proof  thereof  at  a  place  and  in  a  time,  4 

not  earlier  than  the  last  day  of  publication,  to  be  therein  specified.     The  5 

commissioner  shall  mail  a  similar  notice  to  all  persons  whose  names  ap-  6 

pear  as  creditors  upon  the  books  of  the  bank,  so  far  as  their  addresses  7 

are  known.     If  the  commissioner  doubts  the  justice  and  validity  of  any  8 
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9  claim,  he  may  reject  the  same  and  serve  notice  of  such  rejection  upon 
Id  the  chiimant  eitiier  personally  or  by  mail.     An  affidavit  of  service  of  such 

11  notice,  which  shall  be  prima  facie  evidence  thereof,  shall  be  filed  with  the 

12  commissioner.  An  action  upon  the  claim  so  rejected  shall  not  be  enter- 
l.'i  tained  unless  brought  within  six  months  after  such  service.  Claims  ])re- 
14  sented  after  the  expiration  of  the  time  specified  in  the  notice  to  creditors 
1.")  shall  be  entitled  to  share  in  the  distribution  only  to  the  extent  of  the 
16  assets  in  the  hands  of  the  commissioner  equitably  applicable  thereto. 


ms. 


1  Section  29.     Upon  the  expiration  of  the  time  fixed  for  the  presenta-  List  of  ciai 

2  tion  of  claims,  the  commissioner  shall  make  in  duplicate  a  full  and  com-  \l\g\  3I0;  ^  ® 
.3  plete  list  of  the  claims  presented,  including  and  specifying  such  claims  247*Mai'.  530. 

4  as  have  been  rejected  by  him.     One  of  said  lists  shall  be  filed  in  his  office  ^||  ^^^|  |^|- 

5  and  the  other  in  the  office  of  the  clerk  of  the  supreme  judicial  court  for 

6  the  county  where  the  principal  office  of  the  bank  is  located.     Thereafter 

7  the  commissioner  shall  make  and  file  in  said  offices,  at  least  fifteen  days 

8  before  every  application  to  the  court  for  leave  to  declare  a  dividend,  a 

9  supplementary  list  of  the  claims  presented  since  the  last  preceding  list 

10  was  filed,  including  and  specifying  such  claims  as  have  been  rejected  by 

11  him,  and,  in  any  event,  he  shall  make  and  file  the  said  list  at  least  once 

12  in  every  six  months  after  the  filing  of  the  original  list,  so  long  as  he  re- 
1.3  mains  in  possession  of  the  property  and  business  of  the  bank.  Said  in- 
14  ventory  and  lists  shall  be  open  to  inspection  at  ail  reasonable  times. 

1  Section  30.    The  compensation  of  the  special  agents,  counsel,  em-  Fees  and 

2  ployees  and  assistants,  and  all  expenses  of  supervision  and  liquidation,  i9io?m9,  §  10. 

3  shall  be  fixed  by  the  commissioner,  subject  to  the  approval  of  the  su-  §§«,^46,'49. 

4  preme  judicial  court  for  the  county  where  the  principal  office  of  such  bank  2«  m^s  m^ 

5  is  located,  on  notice  to  such  bank,  and,  upon  the  certificate  of  the  com- 

6  missioner,  shall  be  paid  out  of  the  funds  of  the  bank  in  his  hands. 

1  Section  31.     At  any  time  after  the  expiration  of  the  date  fixed  for  Dividends-, 

2  the  presentation  of  claims,  the  supreme  judicial  court,  on  application  toiSms.^ 

3  of  the  commissioner,  depositor,  creditor,  stockholder  or  any  party  in  Igit!;^^;  ^  ^^' 

4  interest,  may  authorize  or  direct  the  commissioner  to  declare  out  of  f|2*i'^'47T  *^' 

5  the  funds  remaining  in  his  hands,  after  the  payment  of  expenses,  one  or  P'i\}~-  ,7 

6  more  dividends,  and,  after  the  expiration  of  one  year  from  the  first  mo. 

7  publication  of  notice  to  creditors,  or  earlier  if  the  supreme  judicial  court  252  m^s!  394! 

8  so  orders,  the  commissioner  may  declare  a  final  dividend,  such  dividends  ^920)' 265, 275. 

9  to  be  paid  to  such  persons,  in  such  amounts,  and  upon  such  notice  as  may 

10  be  directed  by  the  supreme  judicial  court  for  the  county  where  the  prin- 

11  cipal  office  of  such  bank  was  located,  or  as  may  be  directed  by  a  justice 

12  of  said  court.     Objections  to  any  claim  not  rejected  by  the  commissioner 

13  may  be  made  by  any  person  interested  by  filing  a  copy  of  the  objections 

14  with  the  commissioner,  who  shall   present  the  same  to  the  supreme 

15  judicial  court  at  the  time  of  the  next  application  for  leave  to  declare  a 

16  dividend.     The  court  to  which  such  application  is  made  shall  thereupon 

17  dispose  of  said  objections,  or  may  refer  them  to  a  master,  and  .should  the 
IS  objections  to  any  claim  be  sustained  by  the  court  or  by  the  master  no 

19  dividend  thereon  shall  be  paid  by  the  commissioner  until  the  claimant 

20  shall  have  established  his  claim  by  the  judgment  of  a  court  of  competent 

21  jurisdiction.     The  court  may  make  proper  provision  for  unproved  or 

22  unclaimed  deposits. 


2194 


BANKS  ANT)   BANKING. 


[Chap.  167. 


Disposition 
of  property 
deposited 
witli  bank. 
1910,  399,  §  12. 
1919,  350. 
§§  45,  46,  49. 
247  Mass.  530. 
Op.  A.  G. 
(1920)  51,  273. 


Section  32.  Should  any  bank,  at  the  time  when  the  commissioner 
takes  possession  thereof,  have  in  its  possession  for  safe  keeping  and 
storage,  any  jeweh-y,  plate,  money,  securities,  valuable  papers  or  other 
valuable  personal  property,  or  should  it  have  rented  any  box,  safes,  or 
safe  deposit  boxes,  or  any  part  thereof,  for  the  storage  of  property  of  any 
kind,  the  commissioner  may  at  any  time  after  taking  possession  as  afore- 
said cause  to  be  mailed  to  the  person  claiming  or  appearing  upon  the 
books  of  the  bank  to  be  the  owner  of  such  property,  or  to  the  person  in 
whose  name  the  safe,  vault,  or  box  stands,  a  written  notice  in  a  securely  9 
closed  postpaid,  registered  letter,  directed  to  such  person  at  his  post  office  10 
address  as  recorded  upon  the  books  of  the  bank,  notifying  such  person  to  11 
remove,  within  a  period  fixed  by  said  notice  and  not  less  than  sixty  days  12 
from  the  date  thereof,  all  such  personal  property;  and  upon  the  date  fixed  1.3 
by  said  notice,  the  contract,  if  any,  between  such  persons  and  the  bank  14 
for  the  storage  of  said  property,  or  for  the  use  of  said  safe,  vault  or  box,  1.5 
shall  cease  and  determine,  and  the  amount  of  the  unearned  rent  or 
charges,  if  any,  paid  by  such  person  shall  become  a  debt  of  the  bank  to 
such  person.  If  the  property  be  not  removed  within  the  time  fixed  by  the 
notice,  the  commissioner  may  make  such  disposition  of  said  property  as 
the  supreme  judicial  court,  upon  application  thereto,  may  direct;  and 
thereupon  the  commissioner  may  cause  any  safe,  \-ault  or  box  to  be 
opened  in  his  presence,  or  in  the  presence  of  one  of  his  special  agents 
and  of  a  notary  public  not  an  oflficer  or  in  the  employ  of  the  bank,  or  of 
the  commissioner,  and  the  contents  thereof,  if  any,  to  be  sealed  up  by 
such  notary  public  in  a  package  upon  which  the  notar\'  public  shall  dis-  25 
tinctly  mark  the  name  and  address  of  the  person  in  whose  name  such  26 
safe,  vault  or  box  stands  upon  the  books  of  the  bank,  and  shall  attach  27 
thereto  a  list  and  description  of  the  property  therein.  The  package  so  ~" 
sealed  and  addressed,  together  with  the  list  and  description,  may  be 
kept  by  the  commissioner  in  one  of  the  general  safes  for  boxes  of  the 
bank  until  deliveretl  to  the  person  whose  name  it  bears,  or  may  other- 
wise be  disposed  of  as  directed  by  the  court. 


16 
17 
IS 
19 
20 
21 
22 
23 
24 


29 
30 
31 
32 


Application 
to  court  to 
enjoin  pro- 
ceedings of 
commissioner. 
1910,  399,  §  13. 
1919,  350, 
§§45,  46,49. 
242  Mass.  95. 
247  Mass.  530. 
251  Mass.  385. 


Stockliolders' 
meeting. 
1910,  399,  §  14, 
1919,  350, 
§§  45,  46,  49. 
242  Mass.  78. 
247  Mass.  530. 


Section  33.  Whenever  any  bank  of  whose  property  and  business  the 
commissioner  has  taken  possession  deems  itself  aggrieved  thereby,  it  may, 
at  any  time  within  ten  days  after  such  taking  possession,  apply  to  the 
supreme  judicial  court  for  the  county  where  the  principal  office  of  the 
bank  is  located  to  enjoin  further  proceedings;  and  said  court,  after  citing 
the  commissioner  to  show  cause  why  further  proceedings  should  not 
be  enjoined,  and  after  hearing  the  allegations  and  proofs  of  the  parties  and 
determining  the  facts,  may,  upon  the  merits,  dismiss  such  application  or 
may  enjoin  the  commissioner  from  further  proceedings  and  direct  him 
to  surrender  the  said  business  and  property  to  the  bank. 

Section  34.  Whenever  the  commissioner  has  paid  to  every  depos- 
itor and  creditor  of  such  corporation,  not  including  stockliolders,  whose 
claims  as  such  creditors  or  depositors  have  been  duly  approved  and 
allowed,  the  full  amount  of  such  claims,  and  has  made  proper  provision 
for  unclaimed  and  unpaid  deposits  or  dividends,  and  has  paid  all  expenses 
of  the  liquidation,  he  shall  call  a  meeting  of  the  stockholders  of  the  cor- 
poration by  mailing  notice  thereof,  not  less  than  thirty  days  prior  to  the 
date  of  the  meeting,  to  each  stockholder  of  record  who.se  address  is  known, 
and  also  by  publishing  notice  of  the  meeting  once  a  week  for  four  succes- 


1 
2 
3 
4 
5 
6 
7 
8 
9 
10 

1 
2 

3 
4 
5 
6 

7 
8 
9 


siv 


•e  weeks  in  some  newspaper  of  general  circulation  published  in  the  10 
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11  county  where  the  principal  office  of  the  corporation  is  located,  the  first 

12  ])ublication  to  be  not  less  than  thirty  days  before  the  date  appointed 
].■>  for  the  meeting.     At  such  meeting  the  stockliolders  shall  determine 

14  whether  the  commissioner  shall  he  continued  as  liquidator  and  shall  wind 

15  ui)  the  affairs  of  the  corporation,  or  whether  an  agent  or  agents  shall  be 
1(1  elected  therefor,  and  in  so  determining  the  stockholders  shall  vote  by 
17  ballot,  in  person  or  by  proxy,  each  share  of  stock  entitling  the  holder  to 
IS  one  vote;   and  a  majority  of  the  stock  shall  be  necessary  for  the  deter- 

19  raination.     If  it  is  determined  to  continue  the  liquidation  under  the 

20  commissioner,  he  shall  complete  the  liquidation  and,  after  paying  the 

21  expenses  thereof,  distribute  the  proceeds  remaining  among  the  stock- 

22  holders  in  proportion  to  their  several  holdings  of  stock,  in  such  manner 
2.'i  and  upon  such  notice  as  may  be  directed  by  the  supreme  judicial  court. 

24  If  it  is  determined  to  apjaoint  an  agent  or  agents  to  liquidate,  the  stock- 
2.)  holders  shall  thereupon  select  such  agent  or  agents  by  ballot,  a  majority 

26  of  the  stock  present  and  \-oting,  in  person  or  by  proxy,  being  necessary 

27  to  a  choice.    Such  agent  or  agents  shall  execute  and  file  with  the  com- 

25  missioner  a  bond  to  the  state  treasurer  in  such  amount,  with  such  sureties 
2!)  and  in  such  form  as  shall  be  approved  by  the  commissioner,  conditioned 

30  for  the  faithful  performance  of  all  the  duties  of  his  or  their  trust,  and 

31  thereupon  the  commissioner  shall  transfer  and  deliver  to  such  agent  or 

32  agents  all  undivided,  uncollected  or  other  assets  of  the  corporation  then 

33  remaining  in  his  hands.     Upon  such  transfer  and  delivery,  the  commis- 

34  sioner  shall  be  discharged  from  all  further  liability  to  such  corporation. 

35  Said  agent  or  agents  shall  convert  into  cash  the  assets  coming  into  his 

36  or  their  possession  and  shall  account  for  and  make  distribution  of  the 

37  property  of  the  corporation  as  provided  in  the  case  of  distribution  by 
3S  the  commissioner,  except  that  the  expenses  thereof  shall  be  subject  to 

39  the  direction  and  control  of  the  supreme  judicial  court.    In  case  of  the 

40  death,  removal  or  refusal  to  act  of  any  such  agents,  the  stockholders,  on 

41  the  like  notice,  to  be  given  by  the  commissioner  upon  proof  of  such 

42  death,  removal  or  refusal  to  act  being  filed  with  him,  and  by  the  like  vote 

43  hereinbefore  provided,  may  elect  a  successor,  who  shall  have  the  same 

44  powers  and  be  subject  to  the  same  liabilities  and  duties  as  the  agent 

45  originally  elected. 

1      Section  35.    Unclaimed  dividends  and  all  other  funds  received  from  Disposition 

of  funds 


2  the  liquidation  of  any  institution,  so  taken  possession  of,  and  remaining  remaining  m 

iianda  of 
commissioner. 


3  in  the  possession  of  the  commissioner  after  the  e.xpiration  of  twelve 

4  months  from  the  order  for  final  distribution  shall  be  paid  by  him  to  the  \l\'^-  |^q'  ^  ^^■ 

5  state  treasurer,  to  be  held  in  trust,  subject  to  the  conditions  hereinafter  Ho-^'olli  *^' 

6  provided,  for  the  several  depositors  with  and  creditors  of  such  institu-  244  Mass!  64. 

7  tion  or  other  persons  entitled  thereto,  according  to  their  several  inter-  " 

8  ests.    The  commissioner  shall  state  annually  in  his  report  to  the  general 

9  court  the  names  of  institutions  so  taken  possession  of  and  liquidated  and 

10  the  amounts  of  unclaimed  dividends  and  other  funds  held  by  him  with 

1 1  respect  to  every  such  institution.    Ui)<)n  certification  by  the  commissioner 

12  that  he  has  been  furnished  satisfactory  evidence  of  their  right  to  the 

13  same,  the  state  treasurer  shall  pay  over  the  money  so  held  by  him  to 

14  the  persons  respectively  entitled  thereto.    In  cases  of  doubt  or  of  con- 

15  flicting  claims,  the  commissioner  may  require  an  order  from  the  supreme 
1(1  judicial   court  authorizing  and  directing   payment,   and  any  expenses 

17  incurred  in  connection  therewith  shall  be  deducted  before  payment  from 

18  the  amount  payable.    At  the  expiration  of  six  years  from  the  date  of 
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receipt  by  the  state  treasurer  from  the  commissioner  of  any  such  un-  19 
claimed  dividends  or  other  funds,  upon  certification  by  the  commissioner  20 
that  no  claim  thereto  has  been  proved  to  his  satisfaction  or  is  pending,  21 
the  same  or  the  balance  thereof  then  remaining,  together  with  the  22 
interest,  if  any,  earned  thereon,  shall  escheat  to  the  commonwealth.        23 


m" 39T"*i6.  Section  36.  The  supreme  judicial  court,  or  any  justice  thereof,  shall 
240 Mass. 244,  ha\e  jurisdiction  in  equity  to  enforce  the  provisions  of  sections  twenty- 
242  Mass.  505.   two  to  thirty-five,  inclusive,  and  to  act  upon  all  applications  and  in  all 

246  Mass.  161.  i*  i  i 

247  Mass.  530.  procecduigs  thereunder. 

248  Mass.  302.  252  Mass.  348,  394. 


Certain  foreign 
banliing  asso- 
ciations not 
to  do  business 
without  per- 
mission, etc. 
1906,347,  §  1. 

1908,  590.  §  4. 

1909,  491,  §  2. 

1910,  343. 
1919,  350, 

§§  45-47,49. 
248  Mass.  319. 


FOREIGN  BANKS. 

Section  .37.     No  foreign    banking  association  or  corporation  shall  1 

transact  business  in  this  commonwealth  until  it  has  received  a  certificate  2 

from  the  board  of  bank  incorporation,  authorizing  it  so  to  do.    The  said  3 

board  may  grant  such  certificate  conditioned  upon  the  performance  of  4 

such  requirements  as  to  auditing  as  said  board  may  prescribe.     Any  5 

foreign  banking  association  or  corporation  transacting  business  in  this  6 

commonwealth  shall  be  subject  to  the  supervision  of  the  commissioner,  7 

and  shall  annually,  within  thirty  days  after  the  last  business  day  of  8 

October,  and  at  other  times  during  each  year  on  any  past  day  to  be  spec-  9 

ified  by  the  commissioner,  make  to  him  in  such  form  as  may  be  prescribed  10 

by  him  a  return,  signed  and  sworn  to  by  the  treasurer,  or  the  corre-  11 

spending  officer,  of  the  corporation,  showing  accurately  the  condition  12 

thereof  at  the  close  of  business  on  said  day.     The  president  and  a  13 

majority  of  the  directors  shall  certify  on  oath  that  the  report  is  correct  14 

according  to  their  best  knowledge  and  belief.  15 


Annual 
examination. 
1906,  347,  5  2. 
1919,  350, 
§§  45,  46,  49. 


Section  38.    The  commissioner  shall  annually  at  least,  and  as  much  1 

oftener  as  he  deems  expedient,  examine,  either  personally  or  by  a  com-  2 

petent  examiner  appointed  by  him,  every  such  association  or  corporation  3 

and  thoroughly  inspect  and  examine  its  affairs  to  ascertain  its  financial  4 

condition  and  whether  it  has  complied  with  the  law.    The  proper  charges  5 

incurred  by  reason  of  any  such  examination  shall  be  paid  by  the  associa-  6 

tion  or  corporation  examined.  7 


Commissioner 
to  have  access 
to  vaults  and 
may  summon 
witnesses,  etc. 
1902.  463. 
1906,  204. 
§§1.3.5; 
347.  §  3. 
1919,  3.50, 
§§45,  46,  49. 


Section  39.     For  the  purposes  aforesaid,  the  commissioner  or  the  1 

person  making  the  examination  shall  have  free  access  to  the  vaults,  2 

books  and  papers  of  any  such  association  or  corporation,  and  may  sum-  3 

mon  the  directors,  officers  or  agents  thereof,  and  such  other  witnesses  as  4 

he  deems  necessary,  for  examination  relative  to  the  affairs,  transactions  5 

and  condition  of  such  association  or  corporation,  and  for  that  purpose  6 

is  empowered  to  administer  oaths.  7 


Proceedings 
for  enjoining 
insolvent  cor- 
poration from 
doing  busi- 
ness, etc. 
1906,  66;  204, 
§§  1,3,  5; 
347,  §  4. 
1919,  350. 
§§  45,  46,  49. 


Section  40.     If,  upon  examination,  it  appears  that  such  association  1 

or  corporation  is  insolvent,  or  that  its  capital  is  impaired,  or  that  its  con-  2 

dition  is  such  as  to  render  the  continuance  of  its  business  hazardous  to  3 

the  public  or  to  those  having  funds  in  its  custody,  the  commissioner  4 

shall  apply,  or,  if  such  association  or  corporation  appears  to  have  exceeded  5 

its  powers  or  failed  to  comply  with  any  pro\ision  of  law,  may  apply  to  6 

the  supreme  judicial  court,  which  shall  have  jurisdiction  in  equity  on  such  7 

application,  to  issue  an  injunction  restraining  such  association  or  cor-  8 
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9  poration,  in  whole  or  in  part,  from  further  proceeding  with  its  business, 

10  anil  to  make  such  further  orders  or  (iecrees  as  justice  and  equity  may 

1 1  require.    The  court  may  appoint  one  or  more  receivers  to  take  possession 

12  of  its  property  and  efi'ccts,  subject  to  such  directions  as  may  from  time  to 

13  time  be  prescribed  by  the  court. 

1  Section  41.    Every  foreign  banking  association  or  corporation  which  sa\'ing8 

2  was  on  June  tenth,  nineteen  hundred  and  six,  transacting  business  in  this  iSo?' Mai's  i. 

3  commonwealth  and  which  receives  any  deposits  or  transacts  any  business 

4  in  the  manner  of  a  savings  bank,  or  in  such  a  manner  as  might  lead  the 

5  public  to  believe  that  its  business  is  that  of  a  savings  bank,  shall  have  a 

6  savings  department  in  which  all  business  transacted  in  such  manner  in 

7  this  commonwealth  shall  be  done.    All  money  received  in  said  manner 

8  shall  be  a  special  ileposit  and  shall  be  placed  in  said  savings  department, 

9  and  all  loans  or  investments  thereof  shall  be  made  in  accordance  with 
10  the  laws  governing  the  investment  of  deposits  in  savings  banks. 

1  Section  42.    Such  funds  and  the  investments  or  loans  thereof  shall  foTeke^pt" 

2  be  appropriated  solely  to  the  security  and  payment  of  such  deposits,  and  fJl^J'^Ho     , 

3  shall  not  be  mingled  with  the  investments  of  the  capital  stock  or  other 

4  money  or  property  belonging  to  such  association  or  corporation  or  be  liable 

5  for  the  debts  or  obligations  thereof.    The  accounts  and  transactions  of 

6  said  savings  department  shall  be  kept  separate  and  distinct  from  the  gen- 

7  eral  business  of  the  association  or  corporation. 

1  Section  43.    All  income  received  from  the  investment  of  funds  in  said  ISr.?T-;i  « ■, 

19U7,  ooo,  s  O' 

2  savmgs  department,  over  and  above  the  sums  paid  to  depositors  in  that 

3  department  as  interest  or  dividends,  shall  accrue  as  profits  to  the  associa- 

4  tion  or  corporation  and  may  be  transferred  to  its  general  funds. 

1  Section  44.    Xo  such  association  or  corporation  described  in  section  Number  of 

2  forty-one  shall  have  more  than  two  offices  or  places  of  business  in  the  rncmnmon- 

3  commonwealth.  lifted 

1907.  533.  §  5. 

1  Section  45.     Sections  forty-one  to  forty-four,  inclusive,  shall  not  ap-  Application 

2  ply  to  any  deposit  received  by  any  such  association  or  corporation  in  1967,  .533, 

3  exchange  for  which  deposit,  or  in  exchange  for  the  obligation  of  a  de-  ^^  *'  ^' 

4  positor  secured  by  such  deposit,  there  shall  be  issued,  either  at  the  time 

5  of  receiving  the  deposit,  or  thereafter,  orders  for  merchandise  for  the  full 

6  amount  or  any  part  thereof,  and  nothing  contained  in  said  sections  shall 

7  be  construed  to  apply  to  national  banks. 

1  Section  4.5A.    The  board  of  bank  incorporation  may,  subject  to  such  Certain  foreign 

2  conditions  as  the  commissioner  may  prescribe,  grant  to  a  banking  asso-  ciatioM,  etc",' 

3  elation  or  corporation  who.se  princi])al  office  is  in  another  state,  a  certifi-  t" ac'i'^M'' 

4  cate  authorizing  it  to  act  in  a  fiduciary  capacity  under  the  provisions,  igog.'^S!  §  1 

5  so  far  as  applicable,  of  sections  fifty-two  to  fifty-nine,  inclusive,  of  chap-  ^^-^'  ^*^- 

6  ter  one  hundred  and  seventy-two;    provided,  that  said  association  or 

7  corporation  is  authorized  so  to  act  by  the  laws  of  the  state  where  its 

8  principal  office  is  located;   and  provided  further,  that  the  laws  of  such 

9  state  grant  a  similar  pri\ilege  or  i)rivileges  to  like  associations  or  cor- 
10  porations  having  their  principal  office  in  this  commonwealth.    Any  such 
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banking  association  or  corporation  holding  a  certificate  as  aforesaid  11 
and  appointed  a  fiduciary  shall  be  subject  to  the  provisions  of  general  12 
law  with  respect  to  the  appointment  of  agents  by  foreign  fiduciaries  and  13 
to  the  same  taxes,  obligations  and  penalties,  with  respect  to  its  activities  14 
as  such  fiduciary  and  the  property  held  by  it  in  its  fiduciary  capacity,  15 
as  like  associations  or  corporations  having  their  principal  office  in  this  16 
commonwealth,  and  no  such  certificate  shall  be  issued  to  any  such  17 
banking  association  or  corporation  until  it  has  filed  with  the  said  board  IS 
of  bank  incorporation  an  agreement  in  writing  in  which  it  binds  itself  19 
to  perform  said  obligations  and  pay  any  such  taxes  and  penalties  as  20 
aforesaid  as  may  be  levied  or  imposed  upon  it  in  this  commonwealth.  21 
Such  a  corporation  or  association,  to  the  extent  only  that  it  acts  as  fidu-  22 
ciary  as  hereinbefore  authorized,  shall  not  be  deemed  to  transact  business  23 
in  the  commonwealth  for  the  purposes  of  sections  thirty-seven  to  forty-  24 
five,  inclusive.  25 


General 
duties  of 
treasurer, 
1922,  312. 


GENERAL  PROVISIONS. 

Section  46.    In  addition  to  the  duties  imposed  by  law  upon  the  treas-  1 

etc.    urer  of  a  bank,  or  the  officer  or  employee  thereof  charged  with  the  duties  2 

and  functions  usually  performed  by  the  treasurer,  he  shall  also  be  re-  3 

sponsible  for  the  performance  of  all  acts  and  duties  required  of  such  4 

corporation  by  the  provisions  of  chapters  one  hundred  and  sixty-se\'en  5 

to  one  hundred  and  seventy-two,  inclusive,  except  in  so  far  as  such  per-  6 

formance  has  been  expressly  imposed  on  some  other  officer  or  employee  7 

of  such  bank  by  its  regulations  or  by-laws  or  by  provision  of  law.  8 


General 
penalty. 
1922,  312. 


Section  47.    Any  officer,  director,  trustee,  agent  or  employee  of  any  1 

bank,  who  knowingly  and  wilfully  does  any  act  forbidden  to  him  or  to  2 

such  bank  by  any  provision  of  chapters  one  hundred  and  sixty-se\'en  to  3 

one  hundred  and  seventy-two,  inclusive,  or  who  knowingly  and  wilfully  4 

aids  or  abets  the  doing  of  any  act  so  forbidden  to  such  bank  or  to  any  5 

other  officer,  director,  trustee,  agent  or  employee  thereof,  or  who  know-  6 

ingly  and  wilfully  fails  to  do  any  act  required  of  him  by  any  such  provi-  7 

sion,  or  who  knowingly  and  wilfully  fails  to  do  any  act  which  is  required  8 

of  such  bank  by  any  such  provision  the  performance  of  which  is  imposed  9 

on  him  by  the  by-laws  or  regulations  of  the  bank  or  by  law  or  the  respon-  10 

sibility  for  the  non-performance  of  which  is  placed  upon  him  by  the  11 

preceding  section,  shall,  if  no  other  penalty  against  him  in  his  aforesaid  12 

capacity  is  specifically  provided,  be  punished  by  a  fine  of  not  more  than  13 

one  thousand  dollars  or  by  imprisonment  for  not  more  than  one  year,  14 

or  both.  15 
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Sect. 


3. 

4. 


7. 
8. 


9. 
10. 


11. 

12. 

13. 

14. 

14A. 

15. 

16. 

17. 

18. 

19. 

20. 

21. 

22. 

23. 

24. 

25. 

26. 
27. 

28. 
29. 

30. 


31. 
31A, 


GENERAL   PROVISIONS. 

Definitions. 

Application  of  chapter. 

May  borrow  money. 

May    not    occupy   same   office    with 

other  bank. 
Officers  may  not  be  officers  of  other 

banks.     Penalty. 
General  court  may  examine. 

INCORPORATION'. 

Agreement  of  association. 
Publication    of    notice,    and    public 

hearing. 
First  meeting  of  subscribers. 
Issue  of  certificate  of  incorporation. 

MANAGEMENT. 

Meetings. 

Members. 

Officers. 

Election  of  officers. 

Election  of  trustees. 

Meetings  of  trustees. 

Meetings  of  the  board  of  investment. 

Auditing  committee. 

Audit  by  commissioner  of  banks. 

Report  of  audit. 

Additional  assistance  for  audit. 

Payment  over  of  fees. 

Compensation  of  committees. 

Office  of  trustee,  when  vacated. 

Bonding  of  officers  and  employees. 

Where  business  may  be  transacted. 

School  children. 
Annual  report  to  commissioner. 
Return  of  unclaimed  deposits. 
Books  of  deposit  to  be  verified. 
No  officer,  etc.,  to  borrow  funds  of 

corporation  or  become  surety. 
Savings   banks,   etc.,   not  to  receive 

brokerage,   etc.,   on  account  of   a 

loan. 

DEPOSITS. 

Amount  of  deposits  limited. 
Same  subject.     Joint  accounts. 


Sect. 
32. 
32A. 
33. 

33A. 
34. 


35. 


36. 
37. 

38. 

39. 

40. 
41. 

42. 

43. 

44. 

45. 

46. 
47. 

48. 

49. 
50. 
51. 

51A. 


53. 


When  depositor  is  to  be  notified. 

Safe  deposit  vaults. 

Deposit  of  securities  issued  by  the 
United  States. 

Sale  of  travelers'  checks,  etc. 

If  deposit  is  made  in  trust,  name  and 
residence  of  beneficiary  to  be  dis- 
closed. 

Depositor  may  set  off  amount  of  his 
deposit  in  proceedings  by  the  cor- 
poration. 

Interpleader. 

Special  trust  fund  for  parks,  shade 
trees,  etc. 

Probate  court  may  authorize  execu- 
tors to  deposit  such  funds. 

Statement  of  amount  of  such  funds  to 
be  made  everj-  third  year. 

When  funds  are  to  be  transferred. 

Unclaimed  deposits.  Deposits  by 
order  of  the  court. 

Unclaimed  deposits  to  be  paid  to 
state  treasurer. 

How  such  deposits  may  be  reclaimed. 

When  reduction  of  deposits  may  be 
ordered. 

Guaranty  fund  to  be  created  and 
maintained. 

Transfers  to  guaranty  fund. 

Manner  of  division  of  income. 

Payment  of  dividends  to  be  author- 
ized by  trustees. 

When  di\'idend  is  not  to  be  paid. 

When  extra  di\'idends  shall  be  paid. 

W'ithdrawal  of  deposits. 

Loans  to  depositors. 

Paj'ment  on  order  after  death  of 
drawer. 

Payments  to  minors. 


INVESTMENTS. 

54.  Investments  authorized. 

55.  Liquidation    or    merger    of    savings 

banks. 


GENERAL  PROVISIONS. 

1  Section  1.     The  following  words  when  used  in  this  chapter,  unless  Definitions. 

2  the  context  otherwise  requires,  shall  have  the  following  meanings:  loos.'sgo,' 

3  "Commissioner",  the  commissioner  of  banks. 

4  "  Such  corporation  "  or  "  such  bank  ",  a  savings  bank  and  an  institution 

5  for  savings,  incorporated  as  such  in  the  commonwealth. 


10. 


B  1.69. 
1919,  350, 
45,  46. 
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Application 
of  chapter. 


Section  2.     Savings  banks  incorporated  or  doing  business  in  the  com-  1 

1834,  isO'j^^J-   monwealtli  sliall  be  subject  to  this  chapter  so  far  as  is  consistent  with  the  2 

g! s.' 57,' §  135.  provisions  of  their  respective  charters;   and  any  such  corporation  may,  3 

p.  s.'ii6,'§  11.  by  vote  at  its  annual  meeting  or  at  a  meeting  called  for  the  purpose,  ac-  4 

r,^l!  113, 1 121  cept  any  provision  of  this  chapter  which  is  inconsistent  with  its  charter.  5 

1908,  590.  §§  18.  69. 


money°"°"  SECTION  3.     If  ucccssary  to  pay  its  depositors,  such  corporation  may,  1 

1919'  350  ^  ^^'  by  ^'ot^  ^^  '^^  board  of  investment,  borrow  money,  and  may  pledge,  as  2 

§§  45, 46.'         security  therefor,  its  bonds,  notes  or  other  securities.     A  copy  of  the  vote  3 

of  the  board  of  investment  shall  be  sent  forthwith  to  the  commissioner.  4 


May  not 
occupy  same 
office  with 
other  bank. 
1898,  567, 
§§  1,2. 
R.  L.  113, 
1902.  169, 
1908.  590, 
§§  19,  69. 
1  Op.  A.  G.  569. 
3  0p.  A.  G.  264. 


§21. 
§3. 


Section  4.  No  savings  bank  shall  occupy  the  same  office  or  suite  of 
offices  with  a  national  bank,  trust  company  or  other  bank  of  discount, 
nor  any  office  directly  connected  by  means  of  doors  or  other  openings  in 
partitions  with  the  office  or  suite  of  offices  used  or  occupied  by  any  such 
national  bank,  trust  company  or  other  bank  of  discount.  Any  such  cor- 
poration violating  this  section  shall  be  punished  by  a  fine  of  not  more 
than  five  hundred  dollars. 


Section  5.    No  president,  vice  president  or  treasurer  of  such  cor- 


Officers  may 

not  be  officers  ^  i  i       •  p  •  i  • 

of  other  banks,  poratiou  shall  hold  the  office  or  perform  the  duties  of  president,  vice 
1902, 169,  §  4.    president,  treasurer  or  cashier  of  a  national  bank  or  trust  company  or 
any  other  bank  of  discount.     Whoever  violates  the  provisions  of  this 
section  shall  be  punished  by  a  fine  of  not  more  than  five  hundred  dollars. 


1908,  590, 
"  1  20.  69. 


General  court 
may  examine. 
1828,  96,  §  17. 
1834,  190,  §  12. 
R.  S.  36,  §§  40, 
41,  84. 

G.S.  57,  §§102, 
103,  155. 
1876,  203,  §  27. 
P.  S.  116,  §  12. 
1894,  317,  §  12. 
R.  L.  113,  §  13. 
1908,  590, 
§§  21,  69. 


Section  6.     Savings  banks  and  their  officers  shall  be  subject  to  ex-  1 

amination  by  a  committee  of  the  general  court  appointed  for  the  purpose,  2 

who  may  examine  their  affairs  and  shall  have  free  access  to  their  books  and  3 

vaults.     An  oflicer  of  any  such  corporation,  or  other  per.son  having  charge  4 

of  its  books  and  property,  who  refuses  or  neglects  to  exhibit  the  same  to  5 

such  committee  or  obstructs  its  examination  thereof,  shall  be  punished  6 

by  a  fine  of  not  more  than  ten  thousand  dollars  or  by  imprisonment  for  7 

not  more  than  three  years.  8 

9  Cush.  601. 


Agreement  of 
association. 
1908,  590,  §  21 


INCORPOR.'\.TION. 

Section  7.     Twenty  or  more  persons  who  associate  themselves  by  an     1 

agreement  in  writing  for  the  purpose  of  forming  a  savings  bank,  may,    2 

upon  compliance  with  this  and  the  three  following  sections,  become  a     3 

corporation  with  all  the  powers  and  privileges  and  subject  to  all  the  duties,    4 

restrictions  and  liabilities  set  forth  in  all  general  laws  now  or  hereafter  in    5 

force  relating  to  such  corporations.     Said  agreement  shall  set  forth  that    6 

the  subscribers  thereto  associate  themselves  with  the  intention  of  forming    7 

a  corporation  to  transact  business  within  the  commonwealth,  and  shall     8 

specify :  9 

First.     The  name  by  which  the  corporation  shall  be  known.  10 

Second.     The  purpose  for  which  it  is  to  be  formed.  11 

Third.     The  city  or  town  and  district  thereof  where  its  business  is  to  12 

be  transacted.  13 

Each  associate  shall  subscribe  to  the  articles  his  name,  occupation,  14 

residence  and  post  office  address.  15 


Chap.  IGS.]  savings  banks.  2201 

1  Section  8.     The  subscribers  to  such  agreement  shall  give  notice  to  the  Publication  of 

2  board  of  bank  incorporation  of  their  intention  to  form  such  savings  bank,  puhiicVarine. 
15  and  shall  apply  to  said  hoard  for  a  certificate  that  public  convenience  and  '919;  350;  §  47! 

4  advantage  will  he  promoted  by  the  estal)lishment  thereof,  which  certificate 
F)  said  board  may  grant.  Upon  receipt  of  such  application,  said  board  shall 
(3  furnish  the  subscribers  a  form  of  notice  specifying  the  names,  occupation 
7  and  addresses  of  the  proposed  incorporators  and  the  name  and  location 

5  of  the  proposed  savings  bank,  and  assigning  a  date  and  place  for  a  public 
9  hearing  on  the  ap])lication.     The  subscribers  shall  pul)lish  such  notice  at 

10  least  once  in  each  of  three  successive  weeks,  in  one  or  more  newspapers 

1 1  designated  by  said  board,  and  published  in  or  nearest  to  the  city  or  town 

12  where  it  is  desired  to  establish  the  savings  bank.  If  said  board  refuses  to 
1.'5  issue  such  certificate,  no  further  proceedings  shall  be  had,  but  the  appli- 
11  cation  may  be  renewed  after  one  year  from  the  date  of  such  refusal,  in 
].")  which  case  notice  of  a  public  hearing  thereon  shall  be  published  as  herein 
IG  provided. 

1  Section  9.     The  first  meeting  of  the  subscribers  to  the  agreement  of  of'^ubTcriberl 

2  association  shall  be  called  by  a  notice  signed  either  by  the  subscriber  to  i^"*'  ^90,  §  24. 

3  the  agreement  who  is  designated  therein  for  the  purpose,  or  by  a  majority 

4  of  the  subscribers ;  and  such  notice  shall  state  the  time,  place  and  purposes 

5  of  the  meeting.     A  copy  of  the  notice  shall,  seven  days  at  least  before 

6  the  day  appointed  for  the  meeting,  be  given  to  each  subscriber  or  left  at 

7  his  residence  or  usual  place  of  business,  or  deposited  in  the  post  office, 

8  postage  prepaid,  and  addressed  to  him  at  his  residence  or  usual  place  of 

9  business,  and  another  copy  thereof  and  an  affidavit  by  one  of  the  signers 

10  that  the  notice  has  been  duly  served  shall  be  recorded  with  the  records  of 

11  the  corporation.     If  all  the  incorporators  shall  in  writing,  endorsed  upon 

12  the  agreement  of  association,  wai\e  such  notice  and  fix  the  time  and  place 

13  of  the  meeting,  no  notice  shall  be  required.     The  subscribers  to  the  agree- 

14  ment  of  association  shall  hold  the  franchise  until  the  organization  has  been 
lo  completed.     At  such  first  meeting,  or  at  any  adjournment  thereof,  the 

16  incorporators  shall  organize  by  the  choice  by  ballot  of  a  temporary  clerk, 

17  by  the  adoption  of  by-laws  and  by  the  election,  in  such  manner  as  the 

18  by-laws  may  provide,  of  trustees,  a  president,  a  clerk,  and  such  other 

19  officers  as  the  by-laws  may  prescribe.     All  the  officers  so  elected  shall  be 

20  sworn  to  the  faithful  performance  of  their  duties.     The  temporary  clerk 

21  shall  make  and  attest  a  record  of  the  proceedings  imtil  the  clerk  has  been 

22  chosen  and  sworn,  including  a  record  of  the  choice  and  ciualification  of 

23  the  clerk. 

1  Section  10.     The  president,  and  a  majority  of  the  trustees  elected  at  issue  of  certifi- 

2  such  first  meeting,  shall  make,  sign  and  make  oath  to,  articles  in  duplicate,  rati'on.  '"''°^^°' 

3  setting  forth  -  _    _  lS49?:|f 

4  (a)  A  true  copy  of  the  agreement  of  association,  the  names  of  the  sub-  55^47.^13.' 
0  scribers  thereto,  and  the  name,  residence  and  post  office  address  of  each  \^^^^^^*' 
G  of  the  officers  of  the  company. 

7  (b)  The  date  of  the  first  meeting  and  the  successive  adjournments 

8  thereof,  if  any. 

9  One  of  such  certificates  shall  be  submitted  to  said  board  of  bank  in- 

10  corporation,  and  the  other,  together  with  the  records  of  the  proposed  cor- 

11  poration,  to  the  commissioner  of  corporations  and  taxation,  who  shall  cx- 

12  amine  the  same,  and  who  may  require  such  amendment  thereof  or  such 

13  additional  information  as  he  may  consider  necessary.    If  he  finds  that  the 
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articles  conform  to  the  three  preceding  sections,  relative  to  the  organiza-  14 
tion  of  the  corporation,  and  that  section  eight  has  been  complied  with,  15 
he  shall  so  certify  and  endorse  his  approval  thereon.  Thereupon  the  16 
articles  shall  be  filed  in  the  office  of  the  state  secretary,  who  upon  pay-  17 
ment  of  a  fee  of  five  dollars,  shall  issue  a  certificate  of  incorporation  in  the  18 
following  form :  19 

Commonwealth  of  Massachusetts. 

Be  it  known  that  whereas  (the  names  of  the  subscribers  to  the  agreement  of 
association)  have  associated  themselves  with  the  intention  of  forming  a  cor- 
poration under  the  name  of  (the  name  of  the  corporation),  for  the  purpose  (the 
purpose  declared  in  the  agreement  of  association)  and  have  compUed  with  the 
provisions  of  the  statutes  of  this  commonwealth  in  such  case  made  and  pro- 
vided, as  appears  from  the  articles  of  organization  of  said  corporation,  duly 
approved  by  the  commissioner  of  corporations  and  taxation  and  recorded  in 
this  office:  now,  therefore,  I  (name  of  the  secretary),  secretary  of  the  common- 
wealth of  Massachusetts,  do  hereby  certify  that  said  (the  names  of  the  sub- 
scribers to  the  agreement  of  association),  their  associates  and  successors,  are 
legally  organized  and  estabhshed  as,  and  are  hereby  made,  an  existing  cor- 
poration under  the  name  of  (name  of  the  corporation),  with  the  powers,  rights 
and  privileges,  and  subject  to  the  hmitations,  duties  and  restrictions,  which  by 
law  appertain  thereto. 

Witness  my  official  signature  hereunto  subscribed,  and  the  great  seal  of  the 
commonwealth  of  Massachusetts  hereunto  affixed,  this         _       day  of 
in  the  year  (the  date  of  the  filmg  of  the  articles  of  organization). 

The  secretary  shall  sign  the  certificate  of  incorporation  and  cause  the  20 
great  seal  of  the  commonwealth  to  be  thereto  affixed,  and  such  certificate  21 
shall  have  the  force  and  effect  of  a  special  charter.  The  existence  of  22 
every  such  corporation  not  created  by  special  law  shall  begin  upon  the  23 
filing  of  the  articles  of  organization  in  the  office  of  the  state  secretary.  24 
The  secretary  shall  also  cause  a  record  of  the  certificate  of  incorporation  25 
to  be  made,  and  such  certificate  or  such  record,  or  a  certified  copy  thereof,  26 
shall  be  conclusive  evidence  of  the  existence  of  the  corporation.  27 


Meetings. 
1834,  190, 
R.  S.  36,  § 
G.  S.  57,  § 
1876,  203, 
P.  S.  UG, 
1SS4,  150. 
1894,  317, 
R.  L.  113, 
1908.  .590, 
§§  26,  69. 


§4. 
75. 
139. 
§5. 
§16. 

§  16, 

§  17. 


Members. 
1834,  190, 
R.  S.  36,  < 
G.  S.  57.  § 
1876,  203, 
P.  S.  116, 
1888.  120. 
1890,  222. 
1894,  317, 
R.  L.  113, 
1908,  590, 
§§  27,  69. 


MANAGEMENT. 

Section  11.  The  annual  meeting  of  such  corporation  shall  be  held  at 
such  time  as  the  by-laws  direct.  Special  meetings  may  be  held  by  order 
of  its  trustees;  and  its  clerk  shall  give  notice  of  special  meetings  upon  \yrit- 
ten  request  of  ten  members  of  the  corporation.  Notice  of  all  meetings 
shall  be  given  by  advertisement  in  a  newspaper  published  in  the  county 
where  the  corporation  is  located,  and  by  mailing  to  each  incorporator  at 
least  seven  days  before  such  meeting  a  written  or  printed  notice  thereof. 
The  names  of  "those  present  at  meetings  shall  be  entered  in  the  records  of 
the  corporation. 

Section  12.  Such  corporation  may,  at  a  legal  meeting,  elect  by  ballot 
1^76-  any  citizen  of  the  commonwealth  to  be  a  member  thereof;  and  any  per- 
ils'' son  may,  at  an  annual  meeting,  cease  to  be  a  member,  if,  at  least  three 
^  '^'  days  before  such  meeting,  he  has  filed  with  tfie  clerk  a  written  notice  of 
his"  intention  so  to  do.  If  a  member  fails  to  attend  two  consecutive  annual 
meetings,  his  membership  may,  by  vote  of  the  corporation  at  its  next 
annual  meeting,  be  declared  forfeited.  Such  action  and  vote  recorded 
shall  be  evidence  of  forfeiture  of  membership.  No  person  shall  continue 
to  be  a  member  after  removing  from  the  commonwealth. 


§  17. 
§  18. 
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1  Section  13.     The  officers  of  such  corporation  shall  be  a  president,  f^'^ffgo 

2  one  or  more  vice  presidents,  a  board  of  investment  of  not  less  than  three,  |8 1.  s 

3  a  board  of  not  less  than  eleven  trustees  from  which  the  officers  hereinbefore  73. 

4  mentioned  shall  be  chosen,  a  treasurer,  a  clerk  and  such  other  officers  as  A  ise,  137. 

5  it  may  find  necessary  for  the  management  of  its  afi'airs.    All  officers  shall  \^l[  aol  ^  ^' 

6  be  sworn,  and  shall  hold  their  several  offices  until  others  are  elected,  and  P'^-  J',^°- 


qualified  in  their  stead;  and  a  record  of  every  such  qualification  shall  be 


5§  13,  21. 


8  filed  and  preserved  by  the  clerk  of  the  corporation.    Tlie  trustees  shall  'I'^^.j^^iJ- 

9  be  elected  from  the  incorporators,  and  no  person  shall  hold  an  office  in  ii,  l.'us, 

10  two  such  corporations  at  the  same  time.    Only  one  of  the  persons  holding  i908,'590, 

1 1  the  offices  of  president,  treasurer  or  clerk  shall  at  the  same  time  be  a  ilio^^'eH',  §  4. 

12  member  of  the  board  of  investment.    The  treasurer,  vice  treasurer  or  220Mas3;3oo; 

13  assistant  treasurer  shall  not  be  clerk  either  of  the  corporation  or  of  the 

14  trustees.  Not  more  than  three  fifths  of  the  members  of  any  such  cor- 
1-5  poration  shall  be  officers  thereof  at  any  one  time. 

1  Section  14.     The  officers  of  such  corporation,  except  the  board  of  ^^^Hf  °' 

2  investment,  treasurer,  vice  treasurer  and  assistant  treasurer,  shall  be  if^J'^^°',i.|- 

3  elected  at  its  annual  meeting,  anvthing  in  its  charter  to  the  contrarv  g'.  s.  57!  §  iss. 

4  notwithstanding.     The  board  of  investment,  treasurer,  vice  treasurer  i868!49. ' 

5  and  assistant  treasurer  shall  be  elected  by  the  trustees  and  shall  hold  office  p%^;  nl'  §  1.5. 

6  during  their  pleasure.    If  any  office  becomes  vacant  during  the  year,  the  \lll-_  H*- 1  jj 

7  trustees  may,  except  as  otherwise  provided,  elect  a  person  to  fill  it  until  ^  ^V  HI'  | }®' 

8  the  next  annual  meeting;  and  if  a  person  elected  does  not,  within  thirty  l?'^f^5""' 

9  davs  thereafter,  take  the  oath,  his  office  shall  thereupon  become  vacant.  i9io,'622,  §  5. 

10  The  clerk  of  the  corporation  shall,  within  ten  days  after  the  meeting,  220  Mass',  sod. 

11  notify  all  persons  elected  to  office;  and  within  thirty  days  thereafter  shall 

12  publish  in  a  newspaper  published  in  the  county  where  the  corporation  is 

13  established  a  list  of  all  persons  who  have  taken  the  oath  of  office  to  which 

14  they  were  elected  and  a  list  of  the  members  of  the  corporation.    Said  lists 

15  shall  be  included  in  the  annual  report  of  the  corporation  to  the  coinmis- 

16  sioner,  and  shall  be  kept  on  file  in  his  office  for  inspection  by  the  public. 

17  A  clerk  who  neglects  to  give  such  notice  or  make  such  publication,  or  who 

18  makes  a  false  publication,  and  a  person  who  knowingly  publishes  or 

19  circulates,  or  knowingly  causes  to  be  published  or  circulated,  a  printed 

20  notice  containing  the  name  of  a  person  as  an  officer  of  such  corporation 

21  who  has  not  taken  the  oath  of  office,  shall  be  liable  to  a  penalty  of  fifty 

22  dollars.    The  clerk  shall  transmit  to  the  commissioner  a  copy  of  all  by- 

23  laws  adopted  and  all  amendments  thereof.    Upon  the  election  as  trustee 

24  of  any  such  bank  of  a  person  who  has  not  been  theretofore  a  trustee 

25  thereof,  the  clerk  shall  send  forthwith  to  the  commissioner  the  name  and 
20  address  of  such  person,  and  the  commissioner  shall  thereupon  transmit  to 
27  such  person  a  copy  of  the  laws  relating  to  savings  banks. 

1  Section  14A.     The  trustees  provided  for  by  the  by-laws  of  any  such  Election  of 

2  corporation  shall  be  divided  into  three  groups,  as  nearly  equal  in  number  l922f258. 5  2. 

3  as  possible,  and  at  the  first  annual  meeting  of  such  corporation  after  its 

4  incorporation,  one  of  such  groups  shall  be  elected  for  one  year,  one  for  two 

5  years  and  one  for  three  years,  and  thereafter  at  each  annual  meeting  of 

6  such  corporation,  successors  of  the  retiring  group  shall  be  elected  for  three 

7  years.    A  vacancy  may  be  filled  by  election  by  the  trustees  for  the  un- 

8  expired  term. 
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Meetings 
trustees. 
1876,  203, 
P.  S.  116, 
1882.  50. 
1888,  96. 
1894,  317, 
R.  L.  113, 
1908,  590, 
§§  30,  69. 
1910,  622, 
1912,  357. 


§7. 
§  IS, 


§  18. 
§  19. 


§6. 


Section  15.  A  regular  meeting  of  the  board  of  trustees  of  such 
corporation  siiall  be  held  at  least  once  in  three  months,  for  the  purpose 
of  receiving  the  report  of  its  treasurer  and  for  the  transaction  of  other 
business.  Special  meetings  may  be  called  by  the  president,  and  the 
clerk  shall  give  notice  of  special  meetings  upon  written  request  of  three 
trustees.  A  quorum  shall  consist  of  not  less  than  seven  trustees,  but 
less  than  a  quorum  may  adjourn  from  time  to  time  or  until  the  next 
regular  meeting.  At  each  regular  meeting  the  trustees  shall  cause  to 
be  prepared  a  statement  showing  the  condition  of  the  corporation  as 
it  appears  upon  its  books,  in  the  form  of  a  trial  balance  of  its  accounts. 
Such  statement  shall  be  entered  in  a  book  which  shall  form  a  part  of 
the  records  of  the  bank  and  a  copy  of  such  statement  shall  be  posted 
in  a  conspicuous  place  in  its  banking  room,  where  it  may  easily  be  read 
by  the  public,  and  shall  there  remain  until  the  next  regular  meeting  of 
said  board.  At  each  regular  meeting  of  the  trustees  the  board  of  in- 
vestment shall  submit  a  detailed  written  statement  of  all  loans  made 
by  the  corporation,  all  changes  in  the  property  or  security  pledged  or 
the  rate  of  interest  charged  therefor,  all  purchases  or  sales  of  bonds, 
stocks  and  notes,  all  payments  ty  the  bank  of  taxes  or  insurance  on 
mortgaged  property  since  the  last  regular  meeting  of  the  trustees,  and 
all  loans  on  which  interest  is  more  than  three  months  overdue.  This 
statement,  or  such  part  thereof  as  the  meeting  may  determine,  shall 
be  read  to  the  trustees  present  and  then  shall  be  filed  and  preserved 
with  the  records  of  the  bank.  A  record  shall  be  made  at  each  meeting 
of  the  transactions  of  the  trustees  and  of  the  names  of  those  present. 
The  trustees  shall  cause  to  be  published  semi-annually  in  a  newspaper 
published  in  the  county  where  the  corporation  is  located  the  names  of 
the  president,  treasurer,  members  of  the  board  of  investment  and  other 
officers  of  the  corporation  charged  with  the  duty  of  investing  its  funds. 
The  first  publication  thereof  shall  be  within  thirty  days  after  the  elec- 
tion of  said  officers,  and  the  second  pulilication  at  the  expiration  of  six 
months  therefrom. 
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Meetings  of 
the  board  of 
investment. 
1908,  590,  §  31 
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1919,  350, 
§§  45,  46. 


Section  16.  Meetings  of  the  board  of  investment  of  such  corpora-  1 
tion  shall  be  held  at  least  once  in  each  month.  The  board  shall  approve  2 
all  loans  made  by  the  corporation,  all  changes  in  the  property  or  se-  3 
curity  pledged  or  the  rates  of  interest  charged  therefor,  and  all  pur-  4 
chases  or  sales  of  bonds,  stocks  and  notes,  and  shall  perform  such  other  5 
duties  as  the  by-laws  may  prescribe.  A  record  shall  be  made  at  each  6 
meeting  of  the  transactions  of  the  board  and  the  names  of  those  present.  7 
The  members  of  said  board  may  approve  changes  of  collateral  on  loans  8 
made  under  subdivision  (c)  of  clause  ninth  of  section  fifty-four  either  9 
by  a  vote  of  said  board  or  by  signing  a  statement  setting  forth  all  such  10 
changes.  ^^ 


§7 


Section  17.  At  the  first  meeting  after  their  election,  the  trustees 
32  shall  appoint  an  auditing  committee  of  not  less  than  three  trustees,  of 
which  committee  neither  the  treasurer  nor  more  than  one  member  of 
the  board  of  investment  shall  be  members,  who  shall  at  least  once 
during  the  twelve  months  following  their  appointment,  and  oftener 
if  required  by  the  commissioner,  cause  to  be  made  at  such  time  as  the  6 
commissioner  may  determine,  in  such  form  and  manner  and  by  such  7 
certified  public  accountant  not  connected  with  said  bank  as  shall  first  8 
be  approved  by  the  commissioner,  a  thorough  examination  and  audit    9 
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10  of  the  books,  securities,  casli,  assets,  liabilities,  income  and  expcndi- 

11  tares  of  the  corporation,   including'  an  accurate   trial   balance  of  the 

12  depositors'  ledger,  for  the  period  elapsed  since  the  preceding  exainina- 
i:]  tion  and  audit,  or  for  such  other  period  as  the  commissioner  may  pre- 

14  scribe.  The  said  accountant  shall  jicrsonally  direct  and  supervise  the 
1.")  making  of  said  examination  and  audit,  except  that,  with  the  consent 
l(i  of  the  commissioner,  he  may  verify  a  trial  balance  of  the  depositors' 
17  ledger  made  by  the  bank  within  six  months,  and,  with  the  consent  of 

15  the  commissioner,  such  assistance  as  shall  be  necessary  may  be  furnished 
1(1  by  the  hank.     The  accountant  shall  report  to  the  auditing  committee 

20  the  result  of  his  examination  and  audit,  and  at  the  next  meeting  of  the 

21  trustees  thereafter  the  committee  shall  render  a  report,  which  shall  be 

22  read,  stating  in  detail  the  nature,  extent  and  result  of  the  examina- 

23  tion  and  audit,  and  their  report  and  the  accountant's  report  shall  be 

24  filed  and  preserved  with  the  records  of  the  corporation.  The  committee 
2.5  shall  file  with  the  commissioner  a  copy  of  the  report  of  the  accountant 

26  within  ten  days  after  its  completion.    The  certified  public  accountant 

27  and  the  auditing  committee  shall  certify  and  make  oath  that  the  re- 

25  ports  made  by  them  under  this  section  are  correct  according  to  their 
29  best  knowledge  and  belief.  If  the  committee  fails  to  cause  to  be  made 
.30  an  examination  and  audit,  including  an  accurate  trial  balance  of  the 

31  depositors'  ledger  as  herein  provided,  the  commissioner  shall  cause  them 

32  to  be  made  by  a  certified  public  accountant  in  such  form  and  man- 

33  ner  as  he  may  prescribe,  and  the  expense  thereof  shall  be  paid  by  the 

34  bank. 


1  Section  18.     The   commissioner   may,   when   so   requested   by   the  Audit  by 

2  auditing  committee  of  any  such  bank,  make  a  thorough  examination  ofbanks"  ^ 

3  and  audit  of  the  books,  securities,  cash,  assets,  liabilities,  income  and  '®^^'  ^"®'  ^  ^' 

4  expenditures  of  such  bank,  including  an  accurate  trial  balance  of  the 

5  depositors'  ledgers,  for  the  period  elapsed  since  the  preceding  examina- 

6  tion  and  audit,  or  for  such  other  period  as  the  commissioner  may  pre- 

7  scribe,  or  he  may  verify  a  trial  balance  of  the  depositors'  ledgers  made 

8  by  the  bank  within  six  months,  and  may  avail  himself  of  such  assist- 

0  ance  from  the  officers  and  employees  as  he  may  deem  proper.     The 

10  expense  of  the  audit  only  shall  be  borne  by  the  bank,  and  such  examina- 

11  tion  and  audit  shall  be  in  place  of  the  one  required  to  be  made  by  a 

12  certified  public  accountant  as  provided  by  the  preceding  section. 

1  Section  19.     The  person  in  charge  of  the  examination  shall  render  to  Report  of 

2  the  commissioner  a  report  of  his  findings,  in  such  form  as  the  commissioner  i9i2,'629,  §  2. 

3  may  prescribe,  and  a  copy  thereof  shall  be  rendered  to  the  auditing  com- 

4  mittee  within  ten  days  after  the  original  has  been  sut)mitted  to  the  com- 

5  missioner,  together  with  a  notice  of  the  amount  of  the  fee  to  be  paid, 

6  which  shall  be  due  and  payable  within  thirty  days  after  the  date  of 

7  notice.     Upon  failure  of  any  such  corporation  to  pay  the  required  fee 

8  within  the  time  prescribed  herein,  the  counnissioner  shall  report  the  facts 

9  to  the  attorney  general,  who  shall  immediately  bring  an  action  for  the 
10  recoverv  of  the  fee. 


1  Section  20.     The  commissioner,  in  order  to  carry  into  effect  the  two  Additional 

2  preceding  sections  may  employ  such  additional  assistance,  subject  to  the  (oraudir 

3  approval  of  the  governor  and  council,  as  he  deems  necessary. 

1912,  629,  §  3. 
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Payment  over 

of  fees. 

1912,  629,  §  4. 


Section  21.    All  moneys  collected  and  received  by  the  commissioner 
under  section  nineteen  shall  be  paid  to  the  commonwealth. 


of°"mmittees  SECTION  22.  The  board  of  trustees  shall  authorize  the  compensation, 
1S76, 203,  §  u.  if  any,  to  be  paid  to  committees  of  said  board.  At  each  regular  meeting 
1894, 317,  §  2"3.  of  the  board  the  treasurer  shall  report  in  detail  all  amounts  paid  by  the 
ig'osi  590,'  '  corporation  since  the  last  regular  meeting  for  services,  fees  or  otherwise, 
§§  33, 69.         ^^  ^  member  of  the  board  of  trustees  or  to  any  attorney  of  the  corporation. 


Office  of 
trustee,  when 
vacated. 
1876,  203, 
P.  S.  116, 
1882,  50. 
1888.  96. 
1894,  317,  §  IS. 
R.  L.  113,  " 
1908,  590, 
§§  34,  69. 
1910.  622. 
1919.  350, 
§§  45,  46. 
1931,  426, 
§261. 


§7. 
il8. 


19. 


§8. 


Section  2.3.  If  a  trustee  fails  both  to  attend  the  regular  meetings  of  1 
the  board  and  to  perform  any  of  the  duties  devolving  upon  him  as  such  2 
trustee  for  six  consecutive  months,  his  office  may  be  declared  by  the  board  3 
at  the  next  regular  meeting  to  be  vacant.  A  record  of  such  vacancy  shall  4 
be  entered  upon  the  books  of  the  corporation,  and  a  transcript  of  such  5 
record  shall  be  sent  by  mail  to  the  person  whose  office  is  thus  made  6 
vacant.  The  office  of  any  trustee  who  takes  the  benefit  of  any  law  of  7 
bankruptcy  or  insolvency,  or  who  on  examination  on  supplementary  8 
process  has  been  found  unable  to  pay  a  judgment,  shall  thereby  be  9 
vacated.  The  commissioner  may  recommend  the  removal  of  any  trustee,  10 
officer  or  employee  who  in  his  opinion  has  abused  his  trust,  or  has  been  11 
negligent  in  the  performance  of  his  duties,  and  upon  such  recommenda-  12 
tion  the  trustees  may  remo\e  or  discharge  such  trustee,  officer  or  em-  13 
ployee.  The  trustees  shall  act  upon  such  recommendation  within  thirty  14 
days  after  receiving  the  same.  15 


Bonding  of 
officers  and 
employees. 
1876,  203,  §  3. 
ISSO,  162. 
P.  S.  116,  §  14. 
1886,  93. 
1889,  ISO. 

1893,  254,  §  1. 

1894,  317,  §  14. 
R.  L.  113,  §  15. 
1908,  590. 

§§  35,  69. 
1922,265,  §  1. 
1925,  16,  §  1. 
129  Mass.  73. 
169  Mass.  500. 


Section  24.  Every  treasurer,  vice  treasurer  and  assistant  treasurer  1 
shall  give  bond  to  the  trustees  in  such  amount  and  with  such  surety  or  2 
sureties  and  conditions  as  the  commissioner  may  prescribe,  and  shall  3 
file  with  the  commissioner  an  attested  copy  thereof,  with  a  certificate  of  4 
its  custodian  that  the  original  is  in  his  possession.  Such  bonded  officer  5 
shall  notify  the  commissioner  of  any  change  thereafter  made  therein.  6 
If  he  fails,  within  ten  days  after  the  date  thereof,  to  file  such  copy,  or  7 
to  notify  the  commissioner  of  any  such  change,  he  shall  be  liable  to  a  8 
penalty  of  fifty  dollars.  The  commissioner  shall  keep  a  record  of  such 
bonds,  and  the  changes  so  notified,  and,  when  in  his  judgment  it  is  neces- 
sary for  the  security  of  the  depositors,  he  shall  require  a  new  bond  in  11 
such  amount  and  with  such  surety  or  sureties  and  conditions  as  he  may  12 
appro\'e.  The  trustees  may  recjuire  bonds  of  such  other  officers  or  em- 
ployees and  in  such  amounts  as  they  deem  necessary.  The  treasurer, 
vice  treasurer  and  assistant  treasurer,  and  an\-  other  officers  and  em- 
ployees required  to  give  bond,  may  be  included  in  one  or  more  blanket 
or  schedule  bonds;  pro\ided,  that  such  bonds  are  approved  by  the  com- 
missioner as  to  the  amounts  and  conditions  thereof  and  as  to  the  sureties 
thereon. 


Where  busi- 
ness may  be 
transacted. 
School  children. 
1884,  253,  §  1. 
1889,  91,  §  1. 
1894,  317,  §  19. 
R.  L.  113,  §  20. 
1908,  590, 
H  36.  69. 
1911,  211. 

1918,  11. 

1919,  350, 
§§  45,  46. 


9 
10 


13 
14 
15 
16 
17 
18 
19 


Section  25.  Such  corporation  shall  carry  on  its  usual  business  at  its 
banking  house  only,  and  a  deposit  shall  not  be  received  or  payment  on 
account  of  deposits  be  made  by  the  corporation  or  by  a  person  on  its  ac- 
count in  any  other  place  than  at  its  banking  house,  which  shall  be  in  the 
town  where  the  corporation  is  established;  except  that  the  corporation 
may,  with  the  written  permission  of  and  under  regulations  approved  by 
the  commissioner,  maintain  and  establish  one  or  more  branch  offices  or 
depots  in  the  town  where  its  banking  house  is  located,  or  in  towns  not 
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9  more  than  fifteen  miles  distant  therefrom  where  there  is  no  savings  bank 

10  at  the  time  when  such  permission  is  given;    but,  in  order  to  encourage 

11  saving  among  school  children,  the  corporation  may,  with  the  written 

12  consent  of  and  under  regulations  approved  by  the  commissioner  and, 
1:5  in  the  case  of  public  schools,  by  the  commissioner  and  the  school  com- 

14  mittee  in  the  town  where  the  school  is  situated,  arrange  for  the  collection 
].")  of  sa\ings  from  the  school  children  by  the  principal  or  teachers  of  such 
It)  schools  or  by  collectors.  All  moneys  so  collected  shall  be  entered  on 
17  an  individual  deposit  card  furnished  by  the  corporation,  but  the  total 

15  collections  received  by  the  corporation  from  any  one  principal  or  teacher 
1!)  may  be  entered  in  the  name  of  such  principal  or  teacher  as  trustee.    When 

20  the  amount  deposited  by  any  one  pupil  and  credited  on  the  deposit  card 

21  equals  the  minimum  amount  upon  which  interest  is  allowed  the  corpora- 

22  tion  shall  issue  a  pass  book  to  such  pupil  and  thereafter,  when  the  amount 

23  deposited  by  the  pupil  and  credited  on  the  deposit  card  ecjuals  the  sura 

24  of  one  dollar,  it  shall  be  transferred  to  the  deposit  book  by  the  corpora- 

25  tion.  The  principal,  teacher  or  person  authorized  by  the  corporation 
20  to  make  collections  from  school  children  shall  be  deemed  to  be  the  agent 
27  of  the  corporation  and  the  corporation  shall  be  liable  to  the  pupil  for  all 
2S  deposits  made  with  such  principal,  teacher  or  other  person  and  entered 

29  upon  the  deposit  card,  the  same  as  if  the  deposit  were  made  by  the  pupil 

30  directly  with  the  corporation.     The  annual  meeting,  and  meetings  of 

31  the  trustees  or  board  of  investment  of  such  corporation,  may  be  held  at 

32  any  place  in  the  town  where  its  banking  house  is  located. 

1  Section  26.    The  treasurer  of  such  corporation  shall,  annually  within  Annual  report 

2  twenty  days  after  the  last  business  day  of  October,  make  a  report  to  the  sron?"""'" 

3  commissioner  in  such  form  as  he  may  prescribe,  showing  accurately  the  R*^s.'36°§y.^' 

4  condition  of  such  corporation  at  close  of  business  on  that  day,  specifying  }?*g-  ff;  |  j^g 

5  the  following  particulars;   name  of  corporation  and  names  of  incorpora-  i?^|'9~°' ^^■'' 

6  tors  and  officers;    place  where  located;   amount  of  deposits;   amount  of  isgh,  192. 1 10. 

7  each  item  of  other  liabilities;  public  funds,  including  all  United  States,  1374!  84.' 

S  state,  county,  city,  town  and  district  bonds;  railroad  bonds, street  railway  istb!  203,  §  23. 
9  bonds,  telephone  bonds,  and  stock  in  banks  and  trust  companies,  stating  p%'.'n^6.|40. 

10  each  particular  kind,  and  the  par  value,  estimated  market  value  and  Hgf  317' §  42. 

11  amount  invested  in  each;    loans  to  counties,  cities,  towns  or  districts;  Jln^JJ^'H^- 

^    ,  [•  1  1  1  •  *  1902.  169,  §  2. 

12  loans  on  mortgages  of  real  estate;    loans  on  personal  security,  statmg  1906,204, 

13  amount  of  each  class  separately;    estimated  value  of  real  estate,  and  1908.  mo', 

14  amount  invested  therein;   cash  on  deposit  in  banks  and  trust  companies,  1919. '350, 
1.5  with  the  names  of  such  banks  and  trust  companies  and  the  amount  de-  55  4o,  46. 

16  posited  in  each;   cash  on  hand;   the  whole  amount  of  interest  or  profits 

17  received,  and  the  rate  and  amount  of  each  semi-annual  and  extra  dividend 

15  for  the  previous  year;  the  times  for  the  dividends  fixed  by  the  by-laws; 

19  the  rates  of  interest  received  on  loans;  the  total  amount  of  loans  bearing 

20  each  specified  rate  of  interest;    the  number  of  outstanding  loans  of  an 

21  amount  not  exceeding  three  thousand  dollars  each,  and  the  aggregate 

22  amount  of  the  same;    the  number  of  open  accounts;    the  number  and 

23  amount  of  deposits  received;    the  number  and  amount  of  withdrawals; 

24  the  number  of  accounts  opened  and  the  number  of  accounts  closed, 

25  severally,  during  the  previous  year;  and  the  annual  expenses  of  the  cor- 

26  poration,  together  with  such  other  information  as  the  commissioner  may 

27  require.  The  president,  treasurer  and  auditing  committee  shall  certify 
2S  on  oath  that  such  reports  are  correct  according  to  their  best  knowledge 
29  and  belief. 
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^cSm?d  Section  27.     The  treasurer  of  such  corporation  shall,  within  twenty     1 

deposits.^  days  after  the  last  business  day  of  October  in  the  year  nineteen  hundred     2 

1894!  3:7,  §  45.  and  twenty-two  and  in  every  fifth  year  thereafter,  return  to  the  com-    .3 

1906]  204,'       '  missioner  a  sworn  statement  of  the  name,  the  amount  standing  to  his    4 

1908,  sW,  credit,  the  last  known  residence  or  post  office  address,  and  the  fact  of    5 

i9i9^'35o',         death,  if  known  to  him,  of  each  depositor  who  shall  not  have  made    6 

§§45.46.         ^  deposit  therein  or  withdrawn  therefrom  any  part  of  his  deposit,  or    7 

any  part  of  the  interest  thereon,  during  the  twenty  years  last  preceding    8 

such  last  business  day  of  October;    he  sliall  also  give  notice  of  such    9 

deposits  in  one  or  more  newspapers  published  in  or  nearest  to  the  town  10 

where  such  corporation  is  located,  and  in  one  or  more  newspapers  pub-  11 

lished  in  or  nearest  to  the  town  where  the  depositor  was  last  known  to  12 

reside,  at  least  once  in  each  of  three  successive  weeks;   but  this  section  1.3 

shall  not  apply  to  a  deposit  made  by  or  in  the  name  of  a  person  known  14 

to  an  officer  of  the  corporation  to  be  living,  to  a  deposit  the  deposit  15 

book  of  which  has  during  such  period  been  brought  into  the  bank  to  16 

be  verified  or  to  have  interest  added,  or  to  a  deposit  which,  with  the  17 

accumulations  thereon,   shall   be   less  than   twenty-five   dollars.     The  18 

treasurer  of  a  savings  bank  who  neglects  or  refuses  to  make  the  sworn  19 

return  required  by  this  section  shall  be  punished  by  a  fine  of  one  hun-  20 

dred  dollars.     The  commissioner  shall  incorporate  in  his  annual  report,  21 

or  in  a  supplementary  report,  each  return  made  to  him  as  provided  22 

in  this  section.  23 

de°°osu°to  be         Section  28.     During  one  or  more  of  the  first  ten  months  of  the  year     1 
ils^^M  nineteen  hundred  and  twenty-two  and  of  each  third  year  thereafter    2 

1894!  317,  §  47.  such  Corporations  shall  call  in  the  books  of  deposit  of  their  depositors     3 

1 fiQA     1 Q^ 

R.  l'.  lis',  §  53.  for  verification,  under  rules  to  be  prescribed  by  their  respective  boards    4 
§§  1%,  I.'         of  investment,  duly  approved  by  the  commissioner.  5 

1908.  590,  §§  43,  69.  1919,  350,  §§  45,  46. 


to^bo^ow'  ^'°'      Section  29.     No  president,  treasurer,  member  of  a  board  of  invest-  1 

funds  of  cor-      nicut,  or  officcr  of  such  corporation  charged  with  the  dutv  of  investing  2 

poration  or  ^  ^  ■ii'i^ni-) 

become             Jts  fuuds,  shall  borrow  or  use  anv  portion  thereof,  be  suretv  for  loans  3 

1834,  i9o,  §  9.    to  others  or,  directly  or  indirectly,  whether  acting  individually  or  as  4 

1858',  48'.       '    trustee  holding  property  in  trust  for  another  person,  be  an  obligor  for  -5 

isVl, loaf §*fo  money  borrowed  of  the  corporation;    and  if  such  member  or  officer,  6 

fjfg^^g'i^^'-    either  individually  or  as  trustee  holding  property  in  trust  for  another  7 

R^L  113  1 27  person,  becomes  the  owner  of  real  estate  upon  which  a  mortgage  is  8 

1908, 590,'         iield  by  the  corporation,  his  office  shall  become  vacant  at  the  expiration  9 

4  0p.'A.  G.       of  sixty  days  thereafter  unless  he  has  ceased  to  be  the  owner  of  the  real  10 

estate  or  has  caused  said  mortgage  to  be  discharged  or  assigned.     Tiiis  11 

section  shall  not  apply  to  loans  held  by  such  corporation  on  June  eighth,  12 

nineteen  hundred  and  eight,  or  to  renewals  thereof,  or  to  the  deposit  of  13 

money,  as  provided  in  section  fifty-four,  in  banks  or  trust  companies  of  14 

which  one  or  more  trustees  or  officers  of  such  corporation  are  directors.  15 

Savings  banks,       SECTION  30.     Such  Corporation,  or  a  person  acting  in  its  behalf,  shall  1 

receive             not  dircctly  or  indirectly  negotiate,  take  or  receive  a  fee,  brokerage,  2 

on°accoun't''  °"  comniissiou,  gift  or  other  consideration  for  or  on  account  of  a  loan  3 

is72!°293,         made  by  or  on  behalf  of  such  corporation,  other  than  appears  on  the  4 

1876,  M3,  §  11.  face  of  the  note  by  which  such  loan   purports  to  be  made;    but  this  5 

r89V3\'7.\^23.  section  shall  not  prohibit  a  reasonable  charge  for  services  in  the  ex-  6 

R.  l'.  lis',  §  28.  amination  of  real  estate  or  titles,  and  the  preparation  of  conveyances  7 
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8  to  such  corporation  as  security  for  its  loans.     Whoever  violates  any  isos,  590, 

9  provision  of  this  section  shall  be  punished  by  a  fine  of  not  more  than  *^  *^'  '''^' 
ID  one  thousand  dollars  or  by  imprisonment  for  not  more  than  one  year, 

II  or  i)oth. 

DEPOSITS. 

1  Section  .31.     Such  corporation   may  receive  on  deposit  from  any  Amount  of 

2  person  not  more  than  four  tliousand  dollars;    and  may  allow  interest  lilmUfL 

3  upon  such  deposits,  and  upon  the  interest  accumulated  thereon,  until  it  s' 36°§  7?: 

4  the  principal,  with  the  accrued  interest,  amounts  to  eight  thousand  ^374  tgj^  "^■ 

5  dollars;    and  thereafter  upon  no  greater  amount  than  eight  thousand  js^^;  100. 

6  dollars;    but  this  section  shall  not  apply  to  deposits  by  a  religious  or  PS.Tie.'iig. 

7  charitable  corporation  or  labor  union,  or  credit  union,  or  fraternal  benefit  449,  '§  1.' 

8  society,  or  in  the  name  of  a  judge  of  probate,  or  by  order  of  any  court,  r*^l.  113',  §  25! 

9  or  on  account  of  a  sinking  fund  of  a  town  in  the  commonwealth  or  of  §§°46,*69.' 

10  any  trust  fund  held  by  a  town  for  public  uses,  or  of  the  funds  of  any  Jg^^'  f^\-  ^  '• 

11  state,  county  or  municipal  retirement  or  pension  system  or  association.  Jyif' J7     j 

1927,  ion,  §  1.  1928,  60;  15B.  §  2.  231  Mass.  367.  4  Op.  A.  G.  437.  -■      . 

1  Section  31A.     Such  corporation  may  receive  deposits  on  joint  ac-  same  subject. 

2  counts  provided  for  in  section  fourteen  of  chapter  one  hundred  and  1915' 93.°'""''' 

3  sixty-seven  to  the  amount  of  eight  thousand  dollars,  and  may  allow  ?920)  iw.f  15. 

4  interest  upon  such  deposits  and  upon  the  interest  accumulated  thereon  j|j|^j'  ]^^j  j 

5  until  the  principal  with  the  accrued  interest  amounts  to  sixteen  thousand  Jp^'  67^5  2.^ 

6  dollars,  and  thereafter  upon  no  greater  amount  than  sixteen  thousand 

7  dollars.     Persons  having  such  joint  accounts  may  also  make  deposits 

8  in  their  individual  names,  but  the  total  amount  of  such  deposits,  both 

9  joint  and  individual,  shall  not  exceed  eight  thousand  dollars,  and  such 

10  corporation  may  allow  interest  upon  such  deposits  and  upon  the  interest 

11  accumulated  thereon  until  the  principal  with  the  accrued  interest  on  all 

12  said  accounts  amounts  to  sixteen  thousand  dollars,  and  thereafter  upon 

13  no  greater  amount  than  sixteen  thousand  dollars. 

1  Section  32.     The  treasurer  of  such  corporation,  at  least  once  in  whendepos- 

2  each  year,  shall  send  notice  by  mail  to  each  depositor  who  for  the  six  notified"  ""^ 

3  months  last  preceding  has  not  been  entitled  to  a  dividend  on  the  whole  \lll[  lof.  |  21. 

4  amount  standing  to  his  credit  because  the  same  exceeds  the  amount  fil', '.J,®4  ^^2k 

5  on  which  interest  is  allowed,  speciiymg  the  amount  not  entitled  to  "^^  ■;  l}^-  5  40. 
(j  dividend.  §§47, 69. 

1  Section  32A.     Savings  banks  may,  with  the  written  permission  of,  v^Llts"""^'' 

2  and  under  regulations  approved   by,   tiie  commissioner,  establish  ancl  '^21, 79. 

3  maintain  safe  deposit  vaults  and  rent  bo.xes  therein.     The  provisions  of 

4  section  seventeen  of  chapter  one  hundred  and  fifty-eight  shall  apply  to 

5  said  banks. 

1  Section  33.     Savings  banks  may,  with  the  written  permission  of  ^liJJrf/'es"^ 

2  and   under   regulations  approved   by   the   commissioner,   receive  and  i»suedby 

3  hold  for  their  depositors  any  securities  issued  by  the  United  States.  states 

1919,  GO.  Op.  A.  G.  (1920)  247. 


United 


1  Section  33A.     Savings  banks  may,  under  regulations  made  by  the  Saieof 

2  commissioner,  sell  travelers'  checks,  and  receive  money  for  the  purpose  cifecks^etc. 

3  of  transmitting  the  same,  or  equivalents  thereof,  to  another  state  or  Igiilfei 

4  country. 
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If  deposit  is  Section  3-1.    If  a  deposit  is  made  with  such  corporation  bv  one    1 

made  in  trust,  .  *  i  •  i  i.     i       -  * 

name  and  person  HI  trust  tor  another,  the  name  and  residence  oi  the  person  for  2 

beneficiary        whom  it  is  made  shall  be  disclosed,  and  it  shall  be  credited  to  the  de-  ,3 

dose'd '^  positor  as  trustee  for  such  person ;  and  if  no  other  notice  of  the  existence  4 

RS^'ue^'sy"'  and  terms  of  a  trust  has  been  given  in  writing  to  the  corporation,  the  5 

r^lI  113,  §  39^  deposit,  with  the  interest  thereon,  may  in  case  of  the  death  of  the  trustee  6 

H°4S*69'         ^^  P^'*^'  *°  *^^  person  for  whom  such  deposit  was  made,  or  to  his  legal  7 

142  Mass.  1       representative;  or  if  such  deposit  does  not  exceed  fifty  dollars,  it  mav  be  8 

146  Mass.  418.  .  ,  .  •   i  c     i  p  i        *.  i      i         ^ 

164  Mass.  583.  paid  to  a  minor  or  to  either  or  the  parents  oi  such  minor,  and  the  same    9 
shall  be  a  valid  payment.  10 

Sarset°off  Section  35.     A  person  indebted  to  such  corporation,  whether  his    1 

deposit' in""°    indebtedness  is  secured  or  not,  may,  in  a  proceeding  for  the  collection    2 
proceedings       thereof  or  for  the  enforcement  of  any  security  therefor,  recoup  or  set  off    3 

by  the  cor-  .  ft  •      i      i  i  i         '  i    i         i'  ■  i  ■  i.     i 

poration.          the  amount  or  a  deposit  held  and  owned  by  him  at  the  time  of  the  com-  4 

p.  s.'ne.'^sd.   mencement  of  such  proceeding,  and  of  the  interest  due  thereon,  except  5 

ii^^l!  u3',  §  37I  a  deposit  purchased  or  acquired  from  another  after  the  commencement  6 

§M*9.^69'         of  proceedings  in  equity  to  restrain  the  corporation  from  doing  its  actual  7 

1^9  Mass'  528'   business,  and  section  three  of  chapter  two  hundred  and  thirty-two  shall  8 

239  Mass.  272.   not  apply  to  such  set-off;  but  a  judgment  shall  not  be  rendered  against  9 

(1920)  265.        such  corporation  in  favor  of  the  defendant  or  defendants  for  any  balance  10 

found  due  from  the  plaintiff  if  the  commissioner  has  taken  possession  of  11 

such  corporation,  as  provided  in  section  twenty-two  of  chapter  one  hun-  12 

dred  and  sixty-se\'en.  13 

isT^'aos'^T'is       Section  36.     If,  in  an  action  against  such  corporation  for  money  on    1 

p'"'i\6^§3i    "^^Posit  therewith,  it  appears  that  the  same  fund  is  claimed  by  another    2 

1894. 317,  §  33.  party  than  the  plaintiff,  whether  by  the  husband  or  wife  of  the  plaintiff,    3 

1908,'  590]       '  or  otherwise,  the  court  in  which  such  action  is  pending,  on  the  petition  of    4 

ilo^Mas^s.  593.   the  corporation  and  on  such  notice  to  the  plaintiff  and  to  such  claimants    5 

141  Mass.  305.   ^s  the  court  considers  proper,  may  order  the  proceedings  to  be  amended    6 

219  Mass  597'   ^^  making  such  claimants  defendants  thereto ;  and  thereupon  the  rights    7 

and  interests  of  the  several  parties  in  and  to  said  funds  shall  be  heard  and    8 

determined.    Such  deposits  may  remain  with  the  corporation  until  final    9 

judgment,  and  shall  be  paid  as  the  court  orders,  or  may  be  paid  into  court  10 

to  await  final  judgment;   and  when  so  paid  into  court,  the  action  shall  11 

be  discontinued  as  to  such  corporation  and  its  liability  for  such  deposit  12 

shall  cease.    The  taxable  costs  of  the  corporation  in  such  actions  shall  13 

be  in  the  discretion  of  the  court,  and  may  be  charged  upon  the  fund.  14 

fund'fir  pTrks        Section  37.     Such  Corporation  may  receive  on  deposit  to  any  amount  1 

shade  trees,    '  funds  in  trust  for  the  purpose  of  setting  out  shade  trees  in  streets  and  2 

1875, 174,  §  1.    parks  and  improving  the  same,  purchasing  land  for  parks  or  playgrounds  3 

1894, 317,  §  37.  and  improving  the  same,  maintaining  cemeteries  or  cemetery  lots  or  4 

i9ok  590,'  ^  *^'  erecting  and  maintaining  drinking  fountains  in  public  places.    Such  funds  5 

iIs^Mms.  462.    shall  be  placed  on  interest  in  such  corporation,  and  the  interest  and  divi-  6 

dends  arising  therefrom  shall  be  paid  semi-annually  to  such  town  or  7 

cemetery  authorities  as  may  be  designated  by  the  donors  of  said  funds  or  8 

by  the  will  of  the  person  bequeathing  the  same,  and  shall  be  expended  9 

by  such  authorities  within  their  respective  towns  or  cemeteries  for  any  or  10 

all  of  said  purposes,  as  may  be  specified  by  such  donors  or  such  will.    Xo  11 

part  of  the  principal  of  such  funds  shall  be  withdrawn  or  expended,  and  12 

the  same  shall  be  exempt  from  attachment  or  levy  on  execution.  13 
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1  Section  38.     A  judge  of  probate,  after  notice  and  a  hearing,  may  au-  Probate  court 

2  thorize  an  executor,  administrator  or  trustee  holding  money  or  other  per-  MMmors"""' 

3  sonal  property  for  any  of  the  purposes  mentioned  in  the  preceding  section,  ?SI"^"'^'' 

4  to  deposit  such  money,  or  the  avails  arising  from  such  personal  property,  {.^^'n^e^'j  36 

5  in  any  such  corporation  designated  by  the  judge,  to  be  held  by  it  in  the  ]^^f  3i7,  §  38. 

6  manner  and  for  the  uses  and  purposes  mentioned  in  said  section  and  upon  i»o_8.  590! 

7  the  trusts  upon  which  the  executor,  administrator  or  trustee  held  the  139  Mass.  353. 
S  same;  and  upon  the  deposit  of  such  money  and  its  receipt  and  acceptance    '''*    *^'''^^- 

9  by  such  corporation  the  executor,  administrator  or  trustee  shall  be  dis- 
10  charged  from  further  care  and  responsibility  therefor. 

1  Section  39.    The  funds  held  in  accordance  with  the  two  preceding  sec-  statement  of 

2  tions  shall  be  known  as  the  "Shade  Tree  and  Cemetery  Fund",  and  the  fi^j5"to"be"'^ 

3  treasurer  of  the  corporation  with  which  they  are  deposited  shall  give  a  "Srdyear^ 

4  receipt  therefor  to  the  depositor,  and  shall  send  by  mail  or  deliver,  in  .Jan-  ^^i'ni'yij, 

5  uary  in  each  third  year  after  the  first  deposit  to  the  mayor  of  a  city  or  the  ^^^'  ^J^.  §  39. 
G  chairman  of  the  selectmen  of  a  town  within  the  limits  of  which  the  in-  isos-  59b,' 

7  terest  and  dividends  of  such  fund  are  to  be  expended,  a  written  statement, 

8  signed  by  such  treasurer,  of  the  amount  of  funds  on  deposit  for  the  pur- 

9  poses  aforesaid,  which  shall  be  recorded  in  the  office  of  the  city  or  town 
10  clerk. 

1  Section  40.     If  a  corporation  holding  such  fund  surrenders  its  charter  when  funds 

2  or  ceases  to  do  business,  the  supreme  judicial  court  may  order  said  fund  trlns'ferred. 

3  to  be  transferred  and  deposited  in  another  such  corporation,  upon  the  i^^s'u6.i3». 

4  same  trusts;  and  if  the  laws  authorizing  such  corporations  are  repealed,  r^^l!  1:3',  §45! 

5  the  court  may  order  such  fund  to  be  transferred  and  deposited  in  such  l^^lj^lg' 
(1  banking  institutions  as  it  may  find  proper,  to  be  held  upon  the  trusts 

7  aforesaid. 

1  Section  41.     Subject  to  section  twentv-eight  of  chapter  two  hundred  Unclaimed 

1.1  ,  (.    •        '  1  1  deposits. 

2  and  six,  the  probate  court,  court  of  msolvencv  or  other  court,  respec-  Deposits  by 

rt'iiii  1  !-•  !■  •'  I  PI  order  of  the 

3  tively,  shall,  upon  the  application  or  a  person  interested  or  or  the  attorney  court. 

4  general,  and  after  pubhc  notice,  order  and  decree  that  all  amounts  of  1894!  sir!  §  50. 

5  money  deposited  with  such  corporation,  by  authority  of  any  of  said  courts  fgos,  590,'  ^  ^^' 
T)  or  of  any  judge  thereof,  and  which  shall  have  remained  unclaimed  for  igil'osr', 

7  more  than  twenty  years  from  the  date  of  such  deposit,  with  the  increase  Ig^g-^ 

8  and  proceeds  thereof,  shall  be  paid  to  the  state  treasurer,  to  be  held  and  1920',  2. 

9  used  by  him  according  to  law,  subject  to  be  repaid  to  the  person  having 

10  and  establishing  a  lawful  right  thereto,  with  interest  at  the  rate  of  three 

11  per  cent  per  annum  from  the  time  when  it  is  so  paid  to  said  treasurer  to 

12  the  time  when  it  is  paid  over  by  him  to  such  person,  as  provided  in  the 

13  following  section. 

1      Section  42.    The  probate  court  shall,  upon  the  application  of  the  at-  yneiaimed 

o  1  ic  II*  •  1  111  11  deposits  to  be 

J  torney  general  and  after  public  notice,  order  and  decree  that  all  amounts  paid  to  state 

3  of  money  deposited  with  any  such  bank  which  shall  have  remained  un-  1907.340,  §  i. 

4  claimed  for  more  than  thirty  years  and  which  are  credited  to  depositors  sj^fe.^Q.' 

5  who  cannot  be  found  and  who  have  not  made  a  deposit  on  account  of  the 

6  same  and  have  not  withdrawn  any  part  of  the  principal  or  interest  thereof, 

7  and  on  whose  pass  book  the  interest  has  not  been  added  for  a  period  of 

8  thirty  years,  and  for  which  no  claimant  is  known,  shall,  with  the  increase 

9  and  proceeds  thereof,  be  paid  to  the  state  treasurer  to  be  held  subject  to 

10  be  paid  to  the  {)erson  establishing  a  lawful  right  thereto,  in  accordance 


1916.  198. 
201  Mass. 
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with  the  following  section,  with  interest  at  the  rate  of  three  per  cent  per  1 1 

annum  from  the  time  when  it  was  so  paid  to  the  said  treasurer  to  the  time  12 

when  it  is  paid  by  him  to  such  person.    After  six  years  from  the  date  13 

when  such  proceeds  were  paid  to  the  said  treasurer  the  same  may  be  14 

used  as  a  part  of  the  ordinary  revenue  of  the  commonwealth.     Any  15 

person  may,  however,  establish  his  claim  at  any  time  after  the  expiration  16 

of  the  six  years  above  mentioned,  and  any  claim  so  established  shall  be  17 

paid  from  the  ordinary  revenue  of  the  commonwealth.  18 


How  such 
deposits  may 
be  reclaimed. 

1907,  340,  §  2. 

1908,  590, 
§§  57,  69. 

1912,  70. 

1913,  130. 
1923.  362,  §  87. 
1931,  426, 
§262. 

201  Mass.  23. 


Section  43.    Any  person  claiming  a  right  to  money  deposited  with  1 

the  state  treasurer  under  either  of  the  two  preceding  sections  pursuant  2 

to  a  decree  of  a  probate  court  or  a  court  of  insolvency  in  any  county  3 

may  establish  the  same  by  a  petition  to  the  probate  court  of  such  county,  4 

or  if  so  deposited  pursuant  to  the  order  of  any  other  court,  by  a  petition  5 

to  the  superior  court  under  section  one  of  chapter  two  hundred  and  6 

fifty-eight;    provided,  that  in  cases  where  claims  amount  to  less  than  7 

fifty  dollars  each,  the  claims  may  be  presented  to  the  comptroller,  who  8 

shall  examine  the  same  and  allow  and  certify  for  payment  such  as  may  9 

be  proved  to  his  satisfaction.  10 


When  reduction 
of  deposits  may 
be  ordered 
1910,  622, 
1919,  350, 
§§  45,  46. 


11. 


Section  44.    The  supreme  judicial  court  or  any  justice  thereof  sitting  1 

in  equity  may,  on  petition  of  a  savings  bank  or  the  trustees  of  a  savings  2 

bank,  approved  by  the  commissioner,  approve  or  order  a  reduction  of  the  3 

deposit  account  of  each  depositor  therein,  whenever  the  value  of  its  as-  4 

sets  is  less  than  the  total  amount  of  its  deposits  so  as  to  divide  the  loss  5 

equitably  among  said  depositors.    If  thereafter  the  bank  shall  realize  from  6 

said  assets  a  greater  sum  than  was  fixed  by  said  order  of  reduction,  such  7 

excess  shall  be  divided  among  the  depositors  whose  accounts  have  been  8 

reduced,  but  to  the  extent  of  such  reduction  only.  9 


Guaranty  fund  SECTION  45.  The  trustccs  shall,  immediately  before  making  each 
and  main-  scmi-aunual  dividend,  set  apart  as  a  guaranty  fund  from  the  net  profits 
1876, 203,  §  13.  which  have  accumulated  during  the  six  months  last  preceding  not  less 
f89\"f7.V2.5.  than  one  eighth  nor  more  than  one  fourth  of  one  per  cent  of  the  whole 
1908, 590,'  ^  ^°  amount  of  deposits,  until  such  fund  amounts  to  five  per  cent  thereof,  and 
1  o^^'a^g  ^'^  additions  shall  be  made  to  it  when  it  amounts  to  five  per  cent,  or  more, 
303,538.  thereof.     Such  fund  shall  thereafter  be  held  to  meet  contingencies  or 


losses  in  its  business  from  depreciation  of  its  securities,  or  otherwise.  8 
When  such  fund  amounts  to  less  than  five  per  cent  of  the  whole  amount  9 
of  deposits,  no  losses  shall  be  met  therefrom  except  upon  written  approval  10 
of  the  commissioner.  11 


Transfers  to 
guaranty  fund. 
1912,  122. 


Section  46.  Said  trustees,  subject  to  the  written  approval  of  the 
commissioner,  may  transfer  from  the  profit  and  loss  account  to  the 
guaranty  fund  such  amounts,  and  at  such  times,  as  they  deem  for  the 
best  interests  of  the  depositors  if  thereby  such  guaranty  fund  is  not 
increased  beyond  the  limit  fixed  by  the  preceding  section. 


Section  47.     The  income  of  such  corporation,  after  deducting  the 
reasonable   expenses   incurred   in   the   management   thereof,   the   taxes 


Manner  of 
division  of 
income. 

R.  s'36,  '§  81. '  paid,  and  the  amounts  set  apart  for  the  guaranty  fund,  shall  be  divided 
cf^l.'  57,''§  147.  among  its  depositors,  or  their  legal  representatives,  at  times  fixed  by  its 
i^i.'ui.'iis.'  by-laws,  in  the  following  manner:  an  ordinary  dividend  shall  be  declared 
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6  every  six  months  from  income  which  has  been  earned,  and  which  has  1894,317,526. 

7  been  collected  during  the  six  months  next  precedinjj  the  date  of  the  r  ®l'  nl  §  31 

8  dividend,  except  that  there  may  be  appropriated  from  the  earnings  re-  u°|6  m*' 

9  maining  undivided  after  declaration  of  the  preceding  semi-annual  divi-  isia.'ue, 

10  dend  an  amount  sufficient  to  declare  an  ordinary  dividend  at  a  rate  not  ^i'ti. 

11  in  excess  thereof;  but  the  total  dividends  declared  during  any  twelve 
ll'  months  shall  not  exceed  the  net  income  of  the  corporation  actually  col- 
li) lected  during  such  period,  except  upon  written  approval  of  the  com- 
14  missioner.  Dividends  may  be  declared  oftener  than  every  six  months 
1.)  as  provided  in  section  seventeen  of  chapter  one  hundred  and  sixty-seven. 

16  Dividends  shall  be  treated  as  deposits,  and  if  not  withdrawn  shall  be 

17  considered,  in  computing  the  dividend  next  following,  as  having  been  on 

18  deposit  for  the  preceding  interest  period.    Ordinary  dividends  shall  not 

19  exceed  the  rate  of  five  per  cent  a  year.     No  ordinary  dividend  shall 

20  be  declared  or  paid  except  as  above  provided,  nor,  except  as  otherwise 

21  provided  by  section  seventeen  of  chapter  one  hundred  and  sixty-seven, 

22  upon  a  deposit  of  less  than  three  months'  standing;  but,  if  the  by-laws 

23  so  provide,  ordinary  dividends  may  be  declared  and  paid  upon  deposits 

24  of  one,  two,  four  or  five  months'  standing,  computed  as  provided  in  said 

25  section.    The  corporation  may,  by  its  by-laws,  provide  that  a  dividend 

26  shall  not  be  declared  or  paid  on  less  than  three  dollars,  or  on  the  frac- 

27  tional  part  of  a  dollar. 

1  Section  48.     Immediately  before  a  meeting  of  the  trustees  called  Payment  of 

2  to  consider  the  declaration  of  a  dividend,  the  auditing  committee  shall  beau'thoHzed 

3  make  or  cause  to  be  made  an  examination  of  the  income,  profits  and  ex-  ^UdXsT' 

4  penses  for  the  six  months'  period  last  preceding  the  date  of  the  declara-  as.  57,  §  147, 

5  tion  of  the  dividend,  and  shall  report  to  the  trustees  the  estimated  net  p^s'nf'/oy- 

6  earnings  of  said  period.    No  dividend  shall  be  paid  unless  declared  and  }f^^'  l\i  (ji 

7  authorized  by  the  trustees  after  said  examination,  and  a  copy  of  said  1 90s,  590.' 

8  report  shall  be  filed  and  preserved  with  the  records  of  the  corporation,  wisl'slo,  5 1. 

1920.414.  Op.  A.  G.  (1919)  115. 

1  Section  49.     If,  at  the  time  provided  by  the  by-laws  for  making  when  dividend 

2  ordinary  dividends,  the  net  income  for  the  interest  period  last  preceding,  paid ' '"  ^^ 

3  over  and  above  the  amount  to  be  set  apart  for  the  guaranty  fund,  does  l^jf  ^°^' 

4  not  amount  to  one  and  one  half  per  cent  of  the  deposits,  if  said  period  is  i^so,  1.50. 

5  six  months,  or  a  proportional  percentage  thereof,  if  the  period  is  less  than  is94',  "17.  ^^2^ 

6  six  months,  no  dividend  of  the  profits  shall  be  declared  or  paid,  except  nioe,  204,'  ^  ^"' 

7  such  as  shall  be  approved  in  writing  by  the  commissioner.  ^^ ''  ^'  ^' 

190S,  590,  §§  62,  69.  1919,  326.  §  1;  350,  §§  45,  46. 

1  Section  50.    Whenever  the  guaranty  fund  and  undivided  net  profits  when  e:.tra 

2  together  amount  to  ten  and  one  quarter  per  cent  of  the  deposits  after  an  £"113'^^^*"'" 

3  ordinary  dividend  is  declared,  an  extra  dividend  of  not  less  than  one  quar-  p®I?'  -°^'  K^'^- 

4  ter  of  one  per  cent  shall  be  declared  on  all  amounts  which  have  been  on  '^ss,  355. 

5  deposit  for  the  six  months,  or  not  less  than  one  eighth  of  one  per  cent  on  isge!  23l  ^  '^' 

6  all  amounts  which  have  been  on  deposit  for  the  three  months,  preced-  i908,'  590,'  ^  ^^' 

7  ing  the  date  of  such  dividend,  and  such  extra  dividend  shall  be  paid  on  oi**!  g! 

8  the  day  on  which  the  ordinary  dividend  is  paid;    but  in  no  case  shall  <'92b)  254. 

9  the  payment  of  an  e\-tra  dividend  as  herein  provided  reduce  the  guaranty 

10  fund  and  undivided  profits  together  to  less  than  ten  per  cent  of  the 

11  deposits. 
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Withdrawal 
of  deposits. 
1834,  190,  I  10. 
R.  S.  36,  §81. 
G.  S.  57,  §  147. 
1876,  203,  §  18. 
P.  S.  116,  §  29. 
1894,  317,  §  30. 
R.  L.  113,  §  35. 
1908.  590, 
§8  64,  69. 
1921,  292,  §  1. 
1922,468.  §  1. 
127  Mass.  183. 
141  Mass.  33. 


Section  51.  The  principal  deposits  in  such  corporation  may  be  1 
withdrawn  at  such  time  and  in  such  manner  as  the  by-laws  direct,  but  2 
the  treasurer  of  such  corporation  may  at  any  time  require  a  depositor  3 
to  give  a  notice  not  exceeding  ninety  days  of  his  intention  to  withdraw  4 
the  whole  or  any  part  of  his  deposit  or  to  apply  for  a  loan  under  section  5 
fifty-one  A.  Deposits  so  withdrawn  shall  be  deducted  in  each  case  from  6 
the  amounts  last  deposited.  Whenever  such  corporation  requires  said  7 
notice  from  ten  or  more  depositors  on  any  one  day,  it  shall  be  deemed  to  8 
have  made  a  general  requirement  and  it  shall  file  within  forty-eight  9 
hours  thereafter  a  written  notice  setting  forth  the  terms  of  the  require-  10 
ment  with  the  commissioner.  Until  such  general  requirement  has  been  11 
removed  and  notice  thereof  filed  with  the  commissioner,  no  payment  by  12 
way  of  withdrawal  or  loan  shall  be  made  to  any  depositor  on  account  of  13 
his  deposit  other  than  in  accordance  with  the  general  requirement  as  14 
set  forth  in  the  notice  filed  with  the  commissioner,  except  that  with  the  15 
approval  of  the  commissioner,  amounts  not  exceeding,  in  the  aggregate,  16 
one  hundred  dollars  may  so  be  paid  to  each  depositor.  17 

Such  corporation  shall  not  advertise  for  deposits  in  newspapers,  by  18 
posters  or  other  written  solicitation,  while  such  general  requirement  is  19 
in  effect,  unless  the  advertisement  shall  contain,  in  type  not  smaller  than  20 
the  largest  type  thereof,  a  statement  that  such  deposits  may  not  be  paid  21 
out  by  way  of  withdrawal  or  loan  for  the  period  set  forth  in  the  notice  22 
of  said  requirement.  23 


Loans  to 
depositors. 
1922,  468,  §  2. 


Section  51A.    Such  a  corporation  shall,  on  application  by  a  depos-  1 

itor,  make  a  loan  to  him,  secured  by  his  deposit  book,  to  an  amount  not  2 

exceeding  ninety  per  cent  of  the  amount  of  deposits  shown  therein,  for  3 

a  period  not  extending  beyond  the  date  when  the  next  dividend  of  said  4 

corporation  shall  be  payable.     The  said  corporation  may  charge  the  5 

depositor  interest  for  the  loan  at  a  rate  not  exceeding  one  half  of  one  6 

per  cent  more  than  the  ne.xt  previous  regular  dividend  declared  and  7 

paid  by  such  corporation.  8 

The  corporation  shall  keep  posted  conspicuously  in  its  banking  rooms  a  9 

notice  containing  the  substance  of  this  section  and  section  fifty-one  in  10 

such  form  as  the  commissioner  may  prescribe.  11 


or'der'after"  Section  52.    Such  Corporation  may  pay  an  order,  drawn  by  a  per- 

death  of  son  who  has  funds  on  deposit  to  meet  the  same,  notwithstanding  the 

cl  r  &  w  G  r 

1885, 210. 5  2.  death  of  the  drawer,  if  presentation  is  made  within  thirty  days  after  the 
R.  l'.  113!  §  36.  date  of  such  order;  and  at  any  time  if  the  corporation  has  not  received 
§§°65,''69.'         written  notice  of  the  death  of  the  drawer. 

211  Mass.  532. 


Section  53.    Money  deposited  in  the  name  of  a  minor  may,  at  the 
discretion  of  the  board  of  investment,  or  of  the  treasurer  if  authorized 


Payments 
to  minors. 
18.55,  361. 

1876, 203,  §  18.  by  said  board,  be  paid  to  such  minor  or  to  the  person  making  such 


1894, 317,  §  30.  deposit;  and  the  same  shall  be  a  valid  payment. 


R   L.  113,  §  35. 


1908,  590,  §§  66,  09. 


152  Mass.  49. 


investments. 

Investments          SECTION  54.     Dcposits  and  the  income  derived  therefrom  shall  be     1 

autliorized.            •                   i         ,              o    n  o 

P.  s.  116, 5  20.  mvested  onlv  as  follows:  ^ 


1894,  317,  §  21. 
R.  L.  113,  §  26. 


1908,  590,  §5  68,  69. 
134  Mass.  177. 
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3  First.     In  first  mortgages  of  real  estate  located  in  the  commonwealth  First  mon- 

4  not  exceeding  sixty  per  cent  of  the  value  of  such  real  estate;    but  not  fS"'""' 

5  more  than  seventy  per  cent  of  the  whole  amount  of  deposits  shall  he  so  r*^s.' 36.°§  78.' 

6  invested.    If  a  loan  is  made  on  unimproved  and  unproductive  real  estate,  ^5  f42^i43 

7  the  amount  loaned  thereon  shall  not  exceed  forty  per  cent  of  the  value  }|^2, 29.3,  §  3. 

8  of  such  real  estate.    No  loan  on  mortgage  shall  be  made  except  upon  §9.^cri,'§  12. 

9  written  application  showing  the  date,  name  of  applicant,  amount  asked  §2'o;ci.  1. 523. 

10  for  and  security  offered,  nor  except  upon  the  report  of  not  less  than  two  n/.'d'i',  524. 

11  members  of  the  board  of  investment  who  shall  certify  on  said  application,  fizB.d'?'.  § 29. 

12  according  to  their  best  judgment,  the  value  of  the  premises  to  be  mort-  "°|'c]^°'  §69 

13  gaged;  and  such  application  shall  be  filed  and  preserved  with  the  records  }^}°-  ^g^.'  §  10. 

14  of  the  corporation.  §§45.46.' 

15  At  the  expiration  of  every  such  loan  made  for  a  period  of  five  or  more  202  Masa!  214! 

16  years  not  less  than  two  members  of  the  board  of  investment  shall  certify  245  Mass!  75! ' 

17  in  writing,  according  to  their  best  judgment,  the  value  of  the  premises  2  0p:A:G:23f' 
IS  mortgaged;   and  the  premises  shall  be  revalued  in  the  same  manner  at  gop  a  g. 236. 

19  intervals  of  not  more  than  five  years  so  long  as  they  are  mortgaged  to 

20  such  corporation.     Such  report  shall  be  filed  and  preserved  with  the 

21  records  of  the  corporation.     If  such  loan  is  made  on  demand  or  for  a 

22  shorter  period  than  five  years,  a  revaluation  in  the  manner  above  pre- 

23  scribed  shall  be  made  of  the  premises  mortgaged  not  later  than  five  years 

24  after  the  date  of  such  loan  and  at  least  every  fifth  year  thereafter.    If  at 

25  the  time  a  revaluation  is  made  the  amount  loaned  is  in  excess  of  sixty 

26  per  cent,  or  in  the  case  of  unimproved  and  unproductive  real  estate  in 

27  excess  of  forty  per  cent,  of  the  value  of  the  premises  mortgaged,  a  suffi- 

28  cient  reduction  in  the  amount  of  the  loan  shall  be  required,  as  promptly 

29  as  may  be  practicable,  to  bring  the  loan  within  sixty  per  cent,  or  in  the 

30  case  of  unimproved  and  unproductive  real  estate,  within  forty  per  cent, 

31  of  the  value  of  said  premises. 

32  Whenever  the  commissioner  deems  an  excessive  loan  has  been  made, 

33  or  is  about  to  be  made  upon  real  estate,  he  may  cause  an  appraisal  of 

34  said  real  estate  to  be  made  at  the  expense  of  the  bank  making  the  loan. 

35  One  appraiser  shall  be  named  by  the  commissioner,  one  by  the  bank 

36  making  the  loan,  and  a  third  by  the  two  thus  named.    Said  appraisers 

37  shall  determine  the  value  of  said  real  estate  and  certify  the  same  in  writ- 

38  ing  to  the  commissioner  and  to  the  bank.    If  it  shall  appear  from  said 

39  appraisal  that  said  loan  is  in  excess  of  the  amount  allowed  by  this  clause, 

40  the  commissioner  may  make  such  order  in  relation  thereto  as  he  deems 

41  advisable. 

42  Second,     (a)  In  the  public  funds  of  the  United  States  or  of  this  com-  Public  funds 

43  monwealth,  or  in  the  legally  authorized  bonds  of  any  other  state  of  the  i834°"i9o.  §  7. 

44  United  States,  but  not  including  a  territory,  which  has  not  within  the  gI.  37'.  Iu2. 

45  twenty  years  prior  to  the  making  of  such  investment  defaulted  in  the  Hjf  iog-  ^  '■ 

46  payment  of  any  part  of  either  principal  or  interest  of  any  legal  debt.  ^  9.  ci.  2.' 

1880.177.  P.  S.  116,  §20.  cl.  2.  1908.  590,  §  68,  cl.  2  (a),  5  69. 

1881,  214,  §  2.  R.  L.  113,  §  26,  cl.  2  (a).  1925.  209,  §  1. 

47  (6)  In  the  bonds  or  notes  of  a  county,  city  or  town  of  this  common-  is94. 3i7,  §  21, 

48  wealth.  ''-• 

R.  L.  113.  §  26,  cl.  2  (6).  1908,  590,  §  68,  cl.  2  (6).  §  69. 

49  (c)  In  the  bonds  or  notes  of  an  incorporated  district  in  this  common-  i885.  m. 

50  wealth  whose  net  indebtedness  does  not  exceed  five  per  cent  of  the  last  d  2  (cY^'  ^  "^' 

51  preceding  valuation  of  the  property  therein  for  the  assessment  of  taxes.  Jr°|'(cK°§  m^' 

52  (f/)  In  the  bonds  or  notes  of  any  city  of  IMaine,  New  Hampshire,  r.  l.  113.  §  26, 

53  Vermont,  Rhode  Island  or  Connecticut,  whose  net  indebtedness  does  igol'-ios. 


2216  SAVINGS  BANKS.  [Chap.  168. 

1908, 590, 5  68,  not  cxceed  five  per  cent  of  the  last  preceding  valuation  of  the  property  54 

1909,491,  §8.    therein  for  the  assessment  of  taxes;   or  of  any  county  or  town  of  said  55 

2  Op.  A.  G.  323.  g^g^^gg  .^rjiose  net  indebtedness  does  not  e.xceed  three  per  cent  of  such  56 

valuation ;  or  of  any  incorporated  water  district  of  said  states  which  has  57 

within  its  limits  more  than  five  thousand  inhabitants,  and  whose  bonds  58 

or  notes  are  a  direct  obligation  on  all  the  taxable  property  of  such  dis-  59 

trict,  and  whose  net  indebtedness  does  not  exceed  three  per  cent  of  such  60 

valuation:  provided,  that  there  is  not  included  within  the  limits  of  such  61 

water  district,  either  wholly  or  in  part,  any  city  or  town  the  bonds  or  62 

notes  of  which  are  not  a  legal  investment.  63 

isls'iil'             (^^  ■'■"  *^^  legally  authorized  bonds  for  municipal  purposes  or  in  re-  64 

188?;  423.         funding  bonds  issued  to  take  up  at  maturity  bonds  which  have  been  65 

i89o;  369.         issued  for  other  than  municipal  purposes,  but  on  which  the  interest  has  66 

ci.  2 '(/).  '       '  been  fully  paid,  of  any  city  of  any  state  of  the  United  States,  other  than  a  67 

R.^L.  113, 1 26,  territory  or  dependency  thereof,  which  was  incorporated  as  such  at  least  68 

1908^590,  §  68,  twenty-five  years  prior  to  the  date  of  such  investment,  which  has  at  such  69 

1912  'sV  Ti    ^^^^  ^'^^  ^^^^  *^^"  thirty  thousand  nor  more  than  one  hundred  thousand  70 

1925]  209!^  §  2    inhabitants,  as  established  by  the  last  national  or  state  census,  or  city  71 

4  Op!  a!  g.  225!  census  certified  to  by  the  city  clerk  or  treasurer  of  said  city  and  taken  in  72 

the  same  manner  as  a  national  or  state  census,  preceding  such  date,  and  73 

whose  net  indebtedness  does  not  exceed  five  per  cent  of  the  valuation  74 

of  the  taxable  property  therein,  to  be  ascertained  by  the  last  preceding  75 

valuation  of  property  therein  for  the  assessment  of  taxes.  76 

1925!  209!  §  3.        (/)  I"  the  legally  authorized  bonds  for  municipal  purposes  or  in  refund-  77 

4  Op.  A.  G.  225.  jng  bonds  issued  to  take  up  at  maturity  bonds  which  have  been  issued  for  78 

other  than  municipal  purposes,  but  on  which  the  interest  has  been  fully  79 

paid,  of  any  city  of  any  state  of  the  United  States,  other  than  a  territory  80 

or  dependency  thereof,  which  was  incorporated  as  such  at  least  twenty-  81 

five  years  prior  to  the  date  of  such  investment,  which  has  at  such  date  82 

more  than  one  hundred  thousand  inhabitants,  established  in  the  same  83 

manner  as  is  provided  in  subdivision  (e)  of  this  clause,  and  whose  net  84 

indebtedness  does  not  exceed  seven  per  cent  of  the  valuation  of  the  tax-  85 

able  property  therein,  to  be  ascertained  as  provided  in  said  subdivision  86 

(e).                                                                                                                _  87 

JS94.317,  §21,      ((j,)  In  subdivisions  (d),  (e)  and  (/)  of  this  clause  the  words  "net  in-  88 

1908.  590,  §  68,  dcbteduess "  mean  the  indebtedness  of  a  county,  city,  town  or  district,  89 

1912, 580.         omitting  debts  created  for  supplying  the  inhabitants  with  water  and  90 

4  Op!  a!  g!  225!  debts  created  in  anticipation  of  taxes  to  be  paid  within  one  year,  and  91 

deducting  the  amount  of  sinking  funds  available  for  the  payment  of  92 

the  indebtedness  included.  93 

Massa?huseus^'      Third,    (a)  In  the  bonds  or  notes,  issued  in  accordance  with  the  laws  94 

i887?'i96.         of  this  commonwealth,  of  a  railroad  corporation  incorporated  therein  95 

d  3'm^'  ^  ^^'  the  railroad  of  which  is  located  wholly  or  in  part  therein,  which  has  paid  96 

1908  590,  §68,  in  dividends  in  cash  an  amount  equal  to  not  less  than  four  per  cent  per  97 

Op.  A.  6.         annum  on  all  its  outstanding  issues  of  capital  stock  in  each  fiscal  year  98 

for  the  five  years  preceding  such  investment,  or  in  the  first  mortgage  99 

bonds  of  a  terminal  corporation  incorporated  in  this  commonwealth  100 

and  whose  property  is  located  therein,  which  is  owned  and  operated,  or  101 

the  bonds  of  which  are  guaranteed  as  to  principal  and  interest,  or  as-  102 

sumed,  by  such  railroad  corporation.     Any  shares  of  the  capital  stock  103 

of  a  railroad  corporation  leased  to  such  railroad  corporation,  which  are  104 

owned  by  said  lessee  corporation,  shall  not  be  considered  as  outstanding  105 

within  the  meaning  of  this  subdivision.  106 
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107       (h)  In  the  bonds  or  assumed  bonds  of  a  railroad  corporation  incor-  New  England 
lOS  porated  in  any  of  the  New  England  states,  at  least  one  half  of  the  rail-  \fi°.il 

109  road  of  which  is  located  in  said  states,  whether  such  corporation  is  in  Isye!  203!  §  9] 

110  possession  of  and  is  operating  its  own  road  or  is  leased  to  another  railroad  f^^^  ju  5 1 

111  corporation:   provided,  either  that  such  bonds  shall  be  secured  by  a  first  p  s.'iiu.'§20. 

112  mortgage  of  the  whole  or  a  part  of  the  railroad  and  railroad  property  of  isse,  176. 
\V.]  such  corporation,  or  by  a  refunding  mortgage  as  described  in  paragraph  ism^.tos: 

114  (3)  or  (4)  of  subdivision  (,</),  or  that  if  the  railroad  and  railroad  property  Ji^^s.'^'^'  ^  ^'' 

115  of  such  corporation  are  unencumbered  by  mortgage  such  bonds  shall  be  Jfg^%),%'  ^• 

116  issued  under  the  authority  of  one  of  said  states  which  provides  by  law  ^- 3  •(„')''^' ^  ^''• 

117  that  no  such  railroad  corporation  which  has  issued  bonds  shall  subse-  iso*.  mo. 

118  quently  execute  a  mortgage  upon  its  road,  equipment  and  franchise  or  §69!  ° 

1 19  upon  any  of  its  real  or  personal  property,  without  including  in  and  secur-  i^op. "a'c^ ^' 

120  ing  by  such  mortgage  iill  bonds  previously  issued  and  all  its  pre-existing  2  0p*a'g.257. 

121  debts  and  liabilities,  which  provision,  so  enacted  in  such  state,  shall  have 

122  been  accepted  by  the  stockholders  of  such  corporation;    and  provided, 

123  that  such  corporation  has  paid  in  dividends  in  cash  an  amount  equal  to 

124  not  less  than  four  per  cent  per  annum  on  all  its  outstanding  issues  of 

125  capital  stock  in  each  fiscal  year  for  the  five  years  preceding  such  invest- 

126  raent. 

127  (c)  In  the  first  mortgage  bonds  or  assumed  first  mortgage  bonds  or  in  Guaranteed 
12s  the  bonds  secured  by  a  refunding  mortgage  as  described  in  paragraph  \^^°''k6°'"^^' 

129  (3)  or  (4)  of  subdivision  (g),  of  a  railroad  corporation  incorporated  in  any  J^d,').'^*' ' '' 

130  of  the  New  England  states,  the  railroad  of  which  is  located  wholly  or  faecVsc^) 

131  in  part  therein,  which  have  been  guaranteed  as  to  principal  and  interest  laos.  sgo  §  68. 

132  by  a  railroad  corporation  described  in  subdivision  (a)  or  (b)  which  is  in  1909.491.  §8. 

133  possession  of  and  is  operating  its  own  road.  43, 462. 

134  (f/)  No  bond  shall  be  made  a  legal  investment  by  subdivision  (b)  unless  Dividends 

135  the  corporation  which  i.ssued  or  assumed  such  bond  has,  during  its  fiscal  iSiroaL. 

136  year  preceding  the  date  of  such  investment,  paid  in  dividends  on  its  jn^lf ' '  ®*' 

137  capital  stock  an  amount  equal  to  one  third  of  the  total  amount  of  inter-  ^^°^'  *^^'  ^  ^■ 

138  est  paid  on  all  its  direct  and  assumed  funded  indebtedness. 

139  No  bond  shall  be  made  a  legal  investment  by  subdivision  (c)  unless  the 

140  corporation  which  guaranteed  such  bond  has,  during  its  fiscal  year  pre- 

141  ceding  such  investment,  paid  in  dividends  on  its  capital  stock  an  amount 

142  equal  to  one  third  of  the  total  amount  of  interest  paid  on  all  its  direct, 

143  assumed  and  guaranteed  funded  indebtedness. 

144  ((')  In  the  mortgage  bonds,  as  described  in  any  of  the  following  sub-  other  railroads. 

145  divisions  of  this  clause,  of  any  railroad  corporation  incorporated  under  corporation" 

146  the  laws  of  any  of  the  United  States :  Ti\e)°'  ^  ^■ 

147  Provided,  that  during  each  of  the  five  fiscal  years  of  such  railroad  cor-  2  op.  a*  0^3. 

148  poration  preceding  the  date  of  such  investment  —  3  Op.  a.  g.  iss. 

149  (1)  Such  railroad  corporation  owned  in  fee  not  less  than  five  hundred 
1.50  miles  of  standard  gauge  railroad,  exclusive  of  sidings,  within  the  United 

151  States,  or  if  such  corporation  owned  in  fee  less  than  five  hundred  miles 

152  of  such  railroad,  the  gross  earnings  of  such  corporation,  reckoned  as 

153  hereinafter  provided,  shall  have  been  not  less  than  fifteen  million  dollars; 

154  (2)  Such  railroad  corporation  shall  have  paid  the  matured  principal 
1.55  and  interest  of  all  its  mortgage  indebtedness; 

156  (3)  Such  railroad  corporation  shall  have  paid  in  dividends  in  cash  to 

157  its  stockholders  an  amount  equal  to  at  least  four  per  cent  upon  all  its 
1.58  outstanding  capital  stock; 

159      (4)  The  gross  earnings  from  the  operation  of  the  property  of  such  rail- 
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road  corporation,  including  therein  the  gross  earnings  of  all  railroads  1(30 
leased  and  operated  or  controlled  and  operated  by  said  corporation,  and  IGl 
the  gross  earnings  from  the  sale  of  coal  from  mines  owned  or  controlled  162 
by  it,  shall  not  have  been  less  in  amount  than  five  times  the  amount  163 
necessary  to  pay  the  interest  payable  upon  its  entire  outstanding  in-  164 
debtedness,  the  rentals  of  all  leased  lines,  and  the  interest  on  ail  the  out-  165 
standing  indebtedness  of  railroads  controlled  and  operated  which  are  166 
not  owned  by  said  corporation  after  deducting  from  said  interest  and  167 
rentals  interest  and  dividends  received  from  the  stocks,  bonds  or  notes  168 
of  railroad  corporations  not  operated  by  said  corporation,  which  have  169 
been  deposited  with  a  trustee  as  the  only  security  to  secure  the  pay-  170 
ment  of  bonds  or  notes  issued  by  said  corporation,  but  not  in  excess  of  171 
the  interest  on  said  last  named  bonds  or  notes;  172 

And  further  provided  that  —  .     ^'^ 

(5)  No  bonds  shall  be  made  a  legal  investment  by  subdivision  (g)  in  174 
case  the  mortgage  securing  the  same  shall  authorize  a  total  issue  of  175 
bonds  which,  together  with  all  outstanding  prior  debts  of  the  issuing  176 
or  assuming  corporation,  including  all  bonds  not  issued  that  may  legally  177 
be  issued  under  any  of  its  prior  mortgages  or  of  its  assumed  prior  mort-  178 
gages,  after  deducting  therefrom,  in  case  of  a  refunding  mortgage,  the  179 
bonds  reserved  under  the  provisions  of  said  mortgage  to  retire  prior  lien  180 
debts  at  maturity,  shall  exceed  three  times  the  outstanding  capital  stock  181 
of  said  corporation  at  the  date  of  such  investment;  182 

(6)  No  bonds  shall  be  made  a  legal  investment  by  subdivision  (0  183 
or  (j)  in  case  the  mortgage  securing  the  same  shall  authorize  a  total  184 
issue  of  bonds  which,  added  to  the  total  debt  of  the  guaranteeing  cor-  185 
poration  as  defined  in  paragraph  (5),  including  therein  the  authorized  186 
amount  of  all  previously  guaranteed  bond  issues,  shall  exceed  three  187 
times  the  capital  stock  of  such  guaranteeing  corporation  outstanding  188 
at  the  date  of  such  investment;  nor  in  case  at  said  date  the  total  debt  189 
of  the  corporation  which  issued  said  bonds  shall  exceed  three  times  its  190 
outstanding  capital  stock;  191 

In  the  case  of  a  mortgage  executed  prior  to  June  eighth,  nineteen  192 

hundred  and  eight,  under  which  the  total  amount  of  bonds  which  may  193 

be  issued  is  not  specifically  stated,  the  amount  of  bonds  outstanding  194 

thereunder  at  the  date  of  such  investment  shall  be  considered,  for  the  195 

purposes  of  paragraph  (5)  and  of  this  paragraph,  as  the  total  authorized  196 

issue.  197 

?f^bon§s'°°  (/)  Whenever  the  term   "first  mortgage"  is  used  in  the  following  198 

fait  mo?"  a* e    subdivisions,  it  shall  mean,  unless  otherwise  qualified,  a  first  mortgage  199 

1908.T90,  §  68,  on  not  less  than  seventy-five  per  cent  of  the  railroad  owned  in  fee  at  the  200 

1931,346,5  2.    date  of  the  mortgage  by  the  railroad  corporation  on  the  railroad  of  201 

which  said  mortgage  is  a  lien,  but  in  no  case  on  less  than  one  hundred  202 

continuous  miles  of  standard  gauge  railroad,  exclusive  of  sidings:   pro-  203 

vided  that  —  .  204 

Seventy-five  per  cent  of  the  railroad  subject  to  the  lien  of  said  mort-  205 

gage  is  connected;  206 

For  five  years  prior  to  the  date  of  investment  therein  all  the  railroad  207 

subject  to  "the  lien  of  said  mortgage  at  the  date  of  execution  thereof  208 

has  been  operated  by,  and  its  operations  included  in,  the  operations  of  209 

the  railroad  corporation  which  issues,  assumes  or  guarantees  said  bonds;  210 

mon°a%  (9^  Bonds  issued  or  assumed  by  a  railroad  corporation  described  in  211 

bonds.  subdivision  (e)  which  are  secured  by  a  mortgage  which  was  at  the  date  212 

ci.  3  \g).  '       '  thereof  or  is  at  the  date  of  such  investment  —  213 
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214  (1)  A  first  mortgage  on  a  railroad  owned  in  fee  by  the  corporation 

215  issuing  or  assuming  said  bonds,  excejjt  that,  if  it  is  not  a  first  mortgage 
210  on  seventy-five  per  cent  of  all  such  railroad  owned  in  fee  by  said  corpo- 
217  ration,  it  shall  be  a  first  mortgage  on  at  least  seventy-five  per  cent  of  the 
2IS  railroad  subject  to  the  lien  of  said  mortgage  at  the  date  thereof;  but 
21!)  if  any  stocks  or  bonds  are  deposited  with  the  trustee  of  said  mortgage 

220  as  part  security  therefor,  representing  or  covering  railroad  mileage  not 

221  owned  in  fee,  the  bonds  secured  by  said  mortgage  shall  not  become  legal 

222  investments  unless  said  corporation  owns  in  fee  at  least  seventy-five 

223  {)er  cent  of  the  total  mileage  which  is  subject  to  the  lien  of  said  mortgage 

224  and  which  is  represented  or  covered  by  said  stocks  or  bonds; 

225  (2)  A  first  mortgage,  or  a  mortgage  or  trust  indenture  which  is  in 
220  effect  a  first  mortgage  upon  all  the  railroad  subject  to  the  lien  of  said 

227  mortgage  or  trust  indenture  by  virtue  of  the  irrevocable  pledge  with 

228  the  trustee  thereof  of  an  entire  issue  or  issues  of  bonds  w'hich  are  a  first 

229  lien,  upon  the  railroad  of  a  railroad  corporation  which  is  owned  and 

230  operated,  controlled  and  operated  or  leased  and  operated  by  the  corpo- 

231  ration  issuing  or  assuming  said  bonds; 

232  (3)  A   refunding  mortgage  which  covers  at  least  seventy-five  per  i909, 491.  §  8. 

233  cent  of  the  railroad  owned  in  fee  by  said  corporation  at  the  date  of 

234  said  mortgage  and  provides  for  the  retirement  of  all  outstanding  mort- 

235  gage  debts  which  are  a  prior  lien  upon  said  railroad  owned  in  fee  and 

236  covered  by  saifl  refunding  mortgage  at  the  date  thereof;    but  if  any 

237  of  the  bonds  which  said  refunding  mortgage  is  given  to  refund  are  se- 

238  cured  on  a  railroad  not  owned  in  fee  by  the  corporation  executing  said 

239  refunding  mortgage,  there  shall  be  conveyed  and  assigned  to  the  trustee 

240  of  said  refunding  mortgage  either  — 

241  At  least  seventy-five  per  cent  of  the  railroad  on  which  each  issue  of 

242  bonds  to  be  refunded  is  secured,  free  from  any  mortgage  lien  except 

243  that  of  the  mortgage  or  mortgages  securing  the  bonds  to  be  refunded; 

244  or 

245  At  least  seventy-five  per  cent  of  the  outstanding  bonds  of  each  issue 
24(i  which  is  secured  by  a  mortgage  lien  upon  such  railroad;    and  ail  of 

247  said  railroad  not  owned  in  fee  which  is  so  subjected  to  the  lien  of  said 

248  refunding  mortgage  shall  be  the  railroad  of  one  or  more  railroad  cor- 

249  porations  which  are  owned  and  operated,  controlled  and  operated,  or 

250  leased  and  operated  by  the  corporation  issuing  or  assuming  said  re- 

251  funding  mortgage  bonds; 

252  (4)  A  mortgage  upon  not  less  than  ten  per  cent  of  the  railroad,  ex-  1931.346,  §4. 
2,53  elusive  of  sidings,  owned  in  fee  at  the  date  of  said  mortgage  by  the 

254  corporation  issuing  or  assuming  said  bonds,  but  in  no  case  on  less  than 

255  five  hundred  continuous  miles  of  standard  gauge  railroad:    provided 

256  that  — 

257  Said  mortgage  is  a  first  or  second  lien  upon  not  less  than  seventy- 

258  five  per  cent  of  the  total  railroad  covered  by  said  mortgage  at  the  date 
2.59  thereof,  and  which  provides  for  the  retirement  of  all  mortgage  debts 

260  which  are  a  prior  lien  upon  said  railroad  owned  in  fee  and  covered  by 

261  said  mortgage,  at  the  date  of  the  execution  thereof; 

262  (h)  Mortgage  bonds  or  bonds  secured  by  mortgage  bonds  which  are  Bonds  under- 

263  a  direct  obligation  of,  or  which  have  been  assumed,  or  which  have  been  mo"r?g"ge°''"'^ 

264  guaranteed  by  endorsement  as  to  both  principal  and  interest,  by  a  Ji^lf^ff"'  ^  ®^' 

265  railroad  corporation  whose  refunding  mortgage  bonds  are  made  a  legal 

266  investment  under  paragraph  (3)  or  (4)  of  subdivision  {g) :  provided  that — 
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Guaranteed 

obligations, 

1908,  590.  §  68, 

cl.  3  (i). 

2  0p.  A.  G.  257. 


Guaranteed 
bonds  of 
railroads  not 
operated. 

1908,  590,  §  68, 
cl.  3  0). 

1909,  491.  5  8. 
1931,  346.  §  5. 


Corporation 
not  to  lose 
credit  by 
temporary 
disturbance  of 
relation  of 
gross  earnings 
to  fixed 
charges. 
1908,  590,  §  68, 
cl.  3  (A-). 


Bonds  not  to 
become  illegal 
on  account  of 
consolidation, 
1908.  590,  §  68. 
cl.  3  ((). 


Credit  of  a 
corporation 
not  to  be  lost 
by  consolida- 
tion. 


Said  bonds  are  prior  to  and  are  to  be  refunded  by  such  refunding  267 
mortgage ;  268 

Said  refunding  mortgage  covers  all  the  real  property  upon  which  the  269 
mortgage  securing  said  underlying  bonds  is  a  lien;  270 

In  the  case  of  bonds  so  guaranteed  or  assumed,  the  corporation  issuing  271 
said  bonds  is  owned  and  operated,  controlled  and  operated,  or  leased  and  272 
operated,  by  said  railroad  corporation.  273 

(i)  Bonds  which  have  been  guaranteed  by  endorsement  as  to  both  274 
principal  and  interest  by  a  railroad  corporation  which  has  complied  with  27.5 
all  the  provisions  of  subdivision  (e) ;  provided  that  —  276 

Said  bonds  are  secured  by  a  first  mortgage  on  the  railroad  of  a  rail-  277 
road  corporation  which  is  owned  and  operated,  controlled  and  operated,  278 
or  leased  and  operated,  by  the  corporation  guaranteeing  said  bonds;  279 

In  the  case  of  a  leased  railroad,  the  entire  capital  stock  of  which,  280 
except  shares  qualifying  directors,  is  not  owned  by  the  lessee,  the  rental  281 
includes  an  amount  to  be  paid  to  the  stockliolders  of  said  leased  rail-  282 
road  equal  to  at  least  four  per  cent  per  annum  upon  that  portion  of  283 
the  entire  capital  stock  thereof  outstanding  which  is  not  owned  by  the  284 
lessee.  285 

(j)  First  mortgage  bonds  of  a  railroad  corporation  which  during  each  286 
of  its  five  fiscal  years  preceding  the  date  of  such  investment  has  complied  287 
with  all  the  requirements  of  paragraphs  (2),  (3)  and  (4)  of  subdivision  288 
(e),  provided  that  said  bonds  are  guaranteed  by  endorsement  as  to  both  289 
principal  and  interest  by  a  railroad  corporation  which  has  complied  with  290 
all  the  requirements  of  subdivision  (e)  preceding  paragraph  (.5),  notwith-  291 
standing  that  the  railroad  of  said  issuing  corporation  is  not  operated  by  292 
said  guaranteeing  corporation.  293 

(/,•)  Bonds  which  have  been  or  shall  become  legal  investments  under  294 
any  of  the  provisions  of  this  section  shall  not  be  rendered  illegal  al-  295 
though  the  corporation  issuing,  assuming  or  guaranteeing  such  bonds  296 
shall  fail  for  a  period  not  exceeding  two  successive  fiscal  years  to  com-  297 
ply  with  the  requirements  of  paragraph  (4)  of  subdivision  (e);  but  no  298 
further  investment  in  the  bonds  issued,  assumed  or  guaranteed  by  said  299 
corporation  shall  be  made  during  said  period.  If  after  the  expiration  300 
of  said  period  said  corporation  complies  for  the  following  fiscal  year  301 
with  all  the  requirements  of  subdivision  (e),  it  shall  be  regarded  as  302 
having  complied  therewith  during  said  period.  303 

(?)  Bonds  which  have  been  or  shall  become  legal  investments  under  304 
any  of  the  provisions  of  this  section  shall  not  be  rendered  illegal,  al-  305 
though  the  property  upon  which  they  are  secured  has  been  or  shall  be  306 
conveyed  to  or  legally  accjuired  by  another  railroad  corporation,  and  307 
although  the  corporation  which  issued  or  assumed  said  bonds  has  been  308 
or  shall  be  consolidated  with  another  railroad  corporation  if  the  con-  309 
solidated  or  purchasing  corporation  shall  assume  the  payment  of  said  310 
bonds  and  so  long  as  it  shall  continue  to  pay  regularly  interest  or  divi-  311 
dends,  or  both,  upon  the  securities  issued  against,  in  exchange  for,  or  312 
to  acquire  the  stock  of  the  corporation  consolidated,  or  the  property  313 
purchased,  or  upon  securities  subsequently  issued  in  exchange  or  substi-  314 
tution  therefor,  to  an  amount  at  least  equal  to  four  per  cent  per  annum  315 
upon  the  capital  stock  outstanding  at  the  time  of  such  consolidation  316 
or  purchase  of  said  corporation  which  issued  or  assumed  said  bonds.  317 

(m)  If  a  railroad  corporation  which  has  complied  with  all  the  require-  318 
ments  of  subdivision  (e)  preceding  paragraph  (5),  except  that  the  period  319 
of  compliance  is  less  than  five,  but  not  less  than  three  successive  years,  320 
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321  shall  be,  or  shall  have  been,  thereupon  consolidated  or  merged  with,  or  its  loqs,  590,  §  68, 

322  railroad  purchased  and  all  of  the  dcl)ts  of  such  corporation  assumed  by,  i93i,*346.  §6. 

323  another  railroad  corporation  incorporated  under  the  laws  of  any  of  the 

324  United  States,  such  corporation  so  succeeding  shall  be  considered  as 

325  having  complied  with  all  the  provisions  of  subdivision  (e)  preceding 
32G  paragraph  (5)  during  those  successive  years  preceding  the  date  of  such 

327  consolidation,  merger  or  purchase  in  which  all  said  consolidated,  merged 

328  or  purchased  corporations,  if  considered  as  one  continuous  corporation 

329  in  ownership  and  possession,  would  have  so  complied;    provided,  that 

330  said  succeeding  corporation  shall  continue  so  to  comply  for  a  further 

331  period  which  shall  make  such  compliance  equivalent  to  at  least  five  suc- 

332  cessive  years,  but  which  shall  be  in  no  case  less  than  the  two  fiscal  years 

333  next  following  said  consolidation,  merger  or  purchase. 

334  (n)  In  this  clause,  unless  the  context  otherwise  requires,  "railroad  cofpomSs^^ 

335  corporation"  means  a  corporation  which  owns  or  is  in  possession  of  and  are  not  railroad 

_     -,  .  Ml  •!  1'      1  1  IT  corporations. 

336  operatmg  a  railroad  or  railway  or  the  class  usually  operated  by  steam  isos,  590,  §  68, 

337  power.     Street  railway  corporations  are  not  railroad  corporations  within 

338  the  meaning  of  this  clause. 

339  (o)  [Repealed,  1931,  .346,  §  7.] 

340  ip)  In  notes,  bonds  or  other  obligations,  issued  or  guaranteed  as  to  Railroad 

341  principal  and  interest  by  a  railroad  corporation  which  complies  with  all  secTS* 

342  the  requirements  of  subdivisions  (6)  and  (d),  or  subdivision  (e)  preceding  ^^^®'  ^^^' 

343  paragraph  (5);  provided,  that  —  (1)  such  securities  are  secured  by  a  first 

344  lien  on,  or  by  a  lease  and  conditional  sale  of,  new  railroad  equipment  of 

345  standard  gauge,  consisting  of  locomotives,  passenger  train  cars  or  freight 

346  train  cars,  free  from  all  other  encumbrances,  for  the  purchase  of  which 

347  such  securities  were  issued  at  not  exceeding  eighty  per  cent  of  the  pur- 

348  chase  price  of  such  equipment;    (2)  the  instrument  under  which  such 

349  securities  are  issued  or  the  lease  and  conditional  sale  of  such  equipment 

350  provides  for  the  proper  maintenance  and  replacement  thereof  and  for 

351  the  payment  of  the  entire  issue  of  such  securities  in  not  exceeding  fifteen 

352  equal  annual  or  thirty  equal  semi-annual  instalments  from  date  of  issue, 

353  without  the  release  of  any  part  of  the  lien  or  interest  in  any  part  of  the 

354  equipment  securing  such  securities  until  the  said  entire  issue  of  the  series 

355  so  secured  shall  have  been  paid  or  redeemed.    Not  more  than  ten  per 

356  cent  of  the  deposits  of  any  such  bank  shall  be  invested  in  securities  which 

357  are  legal  under  this  subdivision,  nor  more  than  two  per  cent  of  its  deposits 

358  in  such  securities  issued  or  guaranteed  by,  or  secured  by  lease  and  con- 

359  ditional  sale  to,  any  one  railroad  corporation. 

360  Fourth.    In  the  bonds  of  any  street  railway  company  incorporated  in  street  railway 

361  this  commonwealth,  the  railway  of  which  is  located  wholly  or  in  part  1902,^48.3. 

362  therein,  and  which  has  earned  and  paid  in  dividends  in  cash  an  amount  §§°f,'3^,°5;  453, 

363  equal  to  at  least  five  per  cent  upon  all  its  outstanding  capital  stock  in  {"g  \\l*^' 

364  each  of  the  five  years  last  preceding  the  certification  hereinafter  pro-  Pif,,^''^'  t^g 

365  vided  for  by  the  department  of  public  utilities  or  its  predecessors  except  ^^"9. 562.'  §  2. ' 

366  the  six  months'  period  beginning  July  first  and  ending  December  thirty-  lisi?!  122', 

367  first,  nineteen  hundred  and  sixteen.    No  such  investment  shall  be  made  igil',  s'so, 

368  unless  said  company  appears  from  returns  made  by  it  to  the  said  depart-  30p^'a*.''g^338. 

369  ment  to  have  properly  paid  said  dividends  without  impairment  of  assets 

370  or  capital  stock,  and  said  department  shall  annually  on  or  before  June 

371  fifteenth  certify  and  transmit  to  the  commissioner  a  list  of  such  street 

372  railway  companies. 

373  Dividends  paid  by  way  of  rental  to  stockholders  of  a  leased  street 

374  railway  company  shall  be  deemed  to  have  been  earned  and  paid  by  said 
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company  within  the  meaning  of  this  clause,  provided  that  said  com-  375 
pany  shall  have  annually  earned,  and  properly  paid  in  dividends  in  cash,  376 
without  impairment  of  assets  or  capital  stock,  an  amount  equal  to  at  377 
least  five  per  cent  upon  all  its  outstanding  capital  stock  in  each  of  the  378 
five  fiscal  years  preceding  the  date  of  the  lease  thereof.  379 

If  two  or  more  street  railway  companies  have  been  consolidated  by  380 
purchase  or  otherwise  during  the  five  years  prior  to  said  certification,  .381 
the  payment  severally  from  the  earnings  of  each  year  of  dividends  .382 
equivalent  in  the  aggregate  to  a  dividend  of  five  per  cent  on  the  ag-  383 
gregate  capital  stocks  of  the  several  companies  during  the  years  pre-  384 
ceding  such  consolidation  shall  be  sufficient  for  the  purpose  of  this  385 
clause.  386 

191S,  273, 1 1.  Bonds  which  have  been  or  shall  become  legal  investments  under  .387 
this  clause  shall  not,  except  as  hereinafter  provided,  be  deemed  to  be  388 
an  illegal  investment  by  reason  of  the  fact  that  the  corporation  issuing  389 
such  bonds  shall  fail  or  has  heretofore  failed  for  a  period  not  exceeding  390 
two  successive  fiscal  years  to  earn  and  pay  dividends  in  accordance  with  .391 
the  requirements  of  this  clause,  but  no  further  investment  in  the  bonds  392 
issued  by  the  corporation  shall  be  made  during  said  period.  If  after  the  393 
expiration  of  said  period  the  corporation  earns  and  pays  or  has  earned  394 
and  paid  dividends  during  the  following  fiscal  year  in  accordance  with  .395 
the  requirements  of  this  clause,  it  shall  be  regarded  as  having  complied  396 
therewith  during  said  period:  provided,  that  it  shall  not  have  so  failed  397 
to  comply  during  any  other  period  within  the  preceding  five  years;  and  398 
provided,  that  during  said  period  of  non-compliance  its  annual  earnings  399 
shall  have  been  at  least  sufficient  to  provide  for  the  payment  of  the  in-  400 
terest  upon  its  outstanding  indebtedness  and  all  other  fixed  charges  in  401 
addition  to  its  operating  expenses.  The  said  department  shall  certify  402 
and  transmit  to  the  commissioner  a  list  of  any  street  railway  companies  403 
whose  bonds  become  legal  investments  by  virtue  of  this  paragraph.  404 

Telephone  Fifth.    In  the  bonds  of  an\'  telephone  companv  incorporated  under  the  405 

company  ,  .  '   .  ^  i       '  .  -  »  /> 

bonds  laws  of,  and  doing  business  in,  any  state  of  the  United  States  on  the  406 

ci.  6.'      '       '  continent  of  North  America :  407 

1928!  42. '  Provided,  that  during  each  of  the  five  fiscal  years  of  such  telephone  408 

company  preceding  the  date  of  such  investment  —  409 

(1)  The  gross  income  of  such  telephone  company  shall  have  been  410 
not  less  than  ten  million  dollars  per  annum.  411 

(2)  Such  telephone  company  shall  have  paid  the  matured  principal  412 
and  interest  of  all  its  indebtedness.  413 

(3)  Such  telephone  company  shall  have  paid  in  dividends  in  cash  an  414 
amount  equal  to  not  less  than  six  per  cent  per  annum  on  all  its  out-  415 
standing  issues  of  capital  stock.  416 

(4)  The  dividends  paid  on  the  capital  stock  of  such  telephone  company  417 
shall  not  ha\-e  been  less  than  the  total  amount  necessary  to  pay  the  418 
interest  upon  its  entire  outstanding  indebtedness.  419 

And  further  provided,  that  such  bonds  shall  be  secured  either  (a)  by  420 
a  first  mortgage  upon  at  least  seventy-five  per  cent  of  the  property  of  such  421 
telephone  company,  or  (b)  by  the  deposit  with  a  trust  company  incorpo-  422 
rated  under  the  laws  of  this  commonwealth  of  bonds  and  shares  of  stock  423 
of  other  telephone  corporations,  under  an  indenture  of  trust  which  limits  424 
the  amount  of  bonds  so  secured  to  seventy-five  per  cent  of  the  value  of  425 
the  securities  deposited  as  stated  and  determined  in  said  indenture,  and  426 
provided  that  during  each  of  the  five  years  preceding  such  investment  the  427 
annual  interest  and  dividends  paid  in  cash  on  the  securities  deposited  428 
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429  have  amounted  to  not  less  than  fifty  per  cent  in  excess  of  the  annual 

430  interest  on  the  bonds  outstanding  and  secured  by  said  deposit.     Not 

431  more  than  five  per  cent  of  tiie  deposits  of  any  such  bank  shall  be  invested 

432  in  the  bonds  of  telephone  companies  nor  shall  more  than  two  per  cent  of 

433  such  deposits  be  invested  in  the  bonds  of  any  one  telephone  company. 

434  Sixth.    In  the  bonds  of  a  gas,  electric  or  water  company  secured  by  a  Gas.  electric  or 
43.")  first  mortgage  of  the  franchise  and  property  of  the  company;   provided,  pan"boi«i3. 

436  that  the  net  earnings  of  the  company,  after  payment  of  all  operating  I921;  229!  ^  ^' 

437  expenses,  taxes  and  interest,  as  reported  to,  and  according  to  the  require-  ^®^""  ^°®'  ^  ^■ 

438  ments  of,  the  proper  authorities  of  the  commonwealth,  have  been  in  each 

439  of  the  three  fiscal  years  preceding  the  making  of  such  investment  equal 

440  to  not  less  than  four  per  cent  on  all  its  capital  stock  outstanding  in  each 

441  of  said  years;  and,  provided,  that  the  gross  earnings  of  the  company  in 

442  the  fiscal  year  preceding  the  making  of  the  investment  have  been  not  less 

443  than  one  hundred   thousand  dollars.     A  list  of  the  companies  whose 

444  securities  prima  facie  comply  with  the  requirements  of  this  clause  shall 

445  be  furnished  to  the  commissioner  annually,  at  such  time  after  June 

446  sixteenth  in  any  year  as  he  shall  designate,  by  the  proper  authorities  of 

447  the  commonwealth  having  supervision  over  such  companies. 

448  Sixth  A.     In  the  bonds,  maturing  not  later  than  thirty  years  subse-  PubUc  service 

449  quent  to  such  investment,  issued  or  assumed  by  any  corporation  incorpo-  secTufel 

450  rated  under  the  laws  of  the  United  States  or  of  any  state  thereof  which  is  HH]  HI]  |  \\ 

451  operating  under  the  supervision  of  a  public  service  or  other  similar  com- 

452  mission  of  the  United  States  or  of  any  state  thereof  exercising  regulatory 

453  jurisdiction  therein  and  is  engaged  in  the  sale  and  distribution  of  electric- 

454  ity,  or  in  such  sale  and  distribution  and  also  in  some  other  form  of  public 

455  service  enterprise,  or  in  the  manufacture  and  distribution  of  artificial 

456  gas,  or  in  the  sale  or  distribution,  of  natural  gas  supplied  in  substitution 

457  for  or  in  mixture  with  artificial  gas,  but  in  no  case  shall  the  bonds  of  any 

458  company  engaged  in  the  sale  or  distribution  of  natural  gas  become  a  legal 

459  investment  unless  said  company  maintains  at  all  times  full  facilities  for 

460  the  manufacture  of  artificial  gas  in  quantities  sufficient  to  supply  the 

461  normal  demand,  and  is  doing  at  least  eighty  per  cent  of  its  business  within 

462  the  territorial  limits  of  the  United  States;  provided,  that  — 

463  (1)  The  gross  operating  revenue  of  the  corporation  i.ssuing  or  assuming  i93i.  343,  §  2. 

464  such  bonds  shall  be  not  less  than  one  million  dollars  for  its  fiscal  year 

465  immediately  preceding  the  time  of  making  such  investment,  and  of  such 

466  revenue  at  least  seventy-five  per  cent  shall  be  derived  from  the  sale  and 

467  distribution  of  electricity,  artificial  gas  and  natural  gas,  or  any  one  or  more 

468  of  them,  and  not  exceeding  twenty  per  cent  from  the  operation  of  a 

469  transportation  system. 

470  (2)  Such  corporation  shall  operate  under  a  franchise  or  franchises  under 

471  which  at  least  seventy-five  per  cent  of  its  gross  operating  revenue  is 

472  earned  and  extending  at  least  three  years  beyond  the  maturity  of  any 

473  such  bond,  or  under  an  indeterminate  franchise  or  permit  from,  or  agree- 

474  ment  with,  a  public  service  commission  or  other  competent  public  author- 

475  ity,  which  franchise,  permit  or  agreement  equally  protects  the  security 

476  of  the  bondholders. 

477  (3)  The  capital  stock  of  such  corporation  shall  be  equal  to  at  least  two 

478  thirds  the  total  funded  debt  thereof;    provided,  that,  in  the  case  of  a 

479  corporation  having  shares  without  par  value,  the  value  of  its  property 

480  as  shown  by  its  books  shall  exceed  by  at  least  two  thirds  its  total  mortgage 

481  indebtedness. 

482  (4)  For  the  period  of  five  years  immediately  preceding  the  time  of 
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making  any  investment  authorized  by  this  clause,  the  officially  reported  483 
net  earnings  available  for  interest  charges  of  such  corporation,  as  shown  484 
by  its  annual  reports  or  other  sworn  statements  to  the  municipal,  state  485 
or  federal  authorities  shall  have  been  equal  to  at  least  twice  the  interest  486 
charges  for  the  same  period  on  the  corporation's  total  outstanding  funded  487 
debt.  488 

(5)  Such  bonds,  plus  the  total  amount  of  any  underlying  bonds,  shall  489 
be  outstanding  in  an  amount  not  exceeding  sixty  per  cent  of  the  actual  490 
value  of  the  fixed  property  securing  such  bonds,  as  shown  by  the  books  491 
of  the  corporation.  492 

(6)  Such  bonds  shall  be  (a)  a  closed  underlying  mortgage  bond  secured  49.3 
by  property  owned  and  operated  by  the  corporation  issuing  or  assuming  494 
such  bond;  provided,  that  such  bond  is  to  be  refunded  by  a  junior  mort-  495 
gage  providing  for  the  retirement  of  such  bond,  and  that  such  underlying  496 
mortgage  may  remain  open  solely  for  the  purpose  of  issuing  additional  497 
bonds  to  be  pledged  under  such  junior  mortgage  or  for  refunding  at  par  498 
prior  lien  bonds;  or  499 

1931, 345,  §  3.  (5)  a  first  mortgage  bond  constituting  the  only  mortgage  debt  of  such  500 
corporation.  If  such  mortgage  is  not  closed,  it  shall  by  its  terms  provide  501 
for  the  issuance  of  additional  bonds  for  extensions,  improvements  and  .502 
property  acquisitions,  only  as  follows:  (1)  for  an  amount  not  exceeding  503 
seventy-five  per  cent  of  the  actual  cost  of  such  extensions,  improvements  504 
and  property  acquisitions,  when  net  earnings,  available  for  interest  505 
charges,  for  twelve  months  out  of  the  fifteen  months  preceding  the  appli-  506 
cation  to  the  trustee  under  such  mortgage  for  authentication  of  such  507 
additional  bonds  have  been  equal  to  at  least  one  and  three  quarters  times  508 
the  interest  charges  for  one  year  on  the  total  amount  of  bonds  outstanding  509 
under  such  mortgage  and  the  proposed  additional  bonds,  or  (2)  for  an  510 
amount  not  exceeding  eighty  per  cent  of  the  actual  cost  of  such  exten-  511 
sions,  improvements  and  property  acquisitions,  when  net  earnings,  512 
available  for  interest  charges,  for  twelve  months  out  of  the  fifteen  months  513 
preceding  the  application  to  the  trustee  under  such  mortgage  for  authenti-  514 
cation  of  such  additional  bonds  have  been  equal  to  at  least  twice  the  515 
interest  charges  for  one  year  on  the  total  amount  of  bonds  outstanding  516 
under  such  mortgage  and  the  proposed  additional  bonds;  or  517 

1931. 345,  §  i.  (p^  a  refunding  mortgage  bond  providing  for  the  retirement  of  all  prior  518 
lien  or  divisional  mortgage  bonds  of  such  corporation  outstanding  at  the  519 
time  of  making  the  investment,  such  bond  being  secured  by  a  lien  on  520 
property  owned  and  operated  by  such  corporation;  provided,  that  any  521 
mortgage  prior  in  lien  to  such  refunding  mortgage  shall  be  closed  unless  522 
such  prior  mortgage  remains  open  solely  for  the  purpose  of  issuing  addi-  523 
tional  bonds  to  be  pledged  under  such  refunding  mortgage;  and  pro-  524 
vided,  further,  that  if  a  mortgage  junior  in  lien  to  such  refunding  mort-  525 
gage  bond  exists,  such  refiuiding  mortgage  bond  shall  by  its  terms  be  526 
refunded  by  such  junior  mortgage;  and  provided,  further,  that  in  case  527 
such  refunding  mortgage  is  not  closed  it  shall  by  its  terms  provide  for  the  528 
issue  of  additional  bonds  for  extensions,  improvements  and  property  529 
acquisitions  by  said  corporation  in  accordance  with  the  provisions  of  sub-  530 
division  (1)  or  (2)  of  paragraph  (b)  hereof,  and  shall  further  provide  that  531 
the  net  earnings  available  for  interest  charges  as  therein  stated  shall  532 
respectively  equal  at  least  one  and  three  quarters  times  or  at  least  twice  533 
the  interest  charges  for  one  year  on  the  total  amount  of  bonds  outstand-  534 
ing  under  such  mortgage,  of  bonds  secured  by  equal  or  prior  liens,  and  of  535 
the  proposed  additional  bonds.  536 
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537  (7)  In  this  clause,  unless  the  context  otherwise  requires,   "funded 

538  debt"  shall  be  construed  to  mean  all  interest-bearinj;  debt  maturinj;  more 

539  than  one  year  from  its  date  of  issue,  but  excluding  bonds  of  the  company 

540  held  simply  as  collateral  to  secure  other  of  its  outstanding  obligations, 

541  and  "net  earnings"  siiall  be  construed  to  mean  the  amount  available  for 

542  interest  charges  after  deduction  has  been  made  for  all  operating  exi)enses, 

543  including  current  maintenance,  all  taxes  except  income  taxes,  and  all 

544  rentals  and  guaranteed  interest  or  dividends. 

545  (8)   If,  during  any  of  the  periods  mentioned  in  this  clause,  such  corpora- 
,54fi  tion  has  been  consolidated  by  purchase  or  otherwise,  the  aggregate  operat- 

547  ing  figures  of  the  corporations  so  consolidated,  exclusive  of  inter-company 

548  charges,  shall  be  sufficient  for  the  purpose  of  this  clause. 

549  (9)  Not  more  than  fifteen  per  cent  of  the  deposits  of  any  such  bank 

550  shall  be  invested  in  bonds  under  this  clause,  nor  shall  more  than  two  per 

551  cent  of  such  deposits  be  invested  in  the  bonds  of  any  such  corporation. 

552  Seventh.     In  the  stock  of  a  trust  company  incorporated  under  the  laws  Bank  storks 

553  of  and  doing  business  within  this  commonwealth,  or  in  the  stock  of  a  in  banks. 
5.54  national  banking  association  located  in  the  New  England  states  and  r.'^s.' 36!''§  rs! 

555  incorporated  under  tlie  authority  of  the  United  States,  which  has  paid  G.^l'fy*' 

556  dividends  of  not  less  than  four  per  cent  thereon  in  cash  in  each  of  the  five  H^^^^-**- 

557  years  next  preceding  the  date  of  such  investment  and  the  amount  of  ||  2. 3;  234. 
.558  whose  surplus  is  at  least  equal  to  fifty  per  cent  of  its  capital;    but  a  is68,'227. 
5.59  savings  bank  shall  not  hold,  both  by  way  of  investment  and  as  security  ci.  4.' 

560  for  loans,  more  than  twenty-five  per  cent  of  the  stock  of  any  one  such  p's.'ii6,'§2o'. 

561  company  or  association,  nor  shall  it  hold  by  way  of  investment  stock  of  igg*'  224. 

562  such  companies  and  associations  having  an  aggregate  initial  cost  in  excess  J^^j!'  202. 
.563  of  fifteen  per  cent  of  the  deposits  of  such  savings  bank,  or  stock  of  any  J^w.  iss. 
5(54  one  such  company  or  association  having  an  initial  cost  in  excess  of  one  §2i.'ci.  5. 
.565  per  cent  of  the  deposits  aforesaid,  except  that  in  the  event  of  the  con-  §267ci.  5. 

566  solidation  or  merger  of  such  companies  or  associations  or  of  one  or  more  ["aLcLy. 

567  such  companies  with  one  or  more  such  associations  the  amount  of  stock  Jglo;  ilo.  ^ '' 

568  of  the  consolidated  or  absorbing  company  or  association  which  may  be  ^^^  ^^'^^^-  ^°^- 

569  held  under  authority  hereof  may  be  in  excess  of  one  per  cent  but  not  in 

570  excess  of  two  per  cent  of  the  deposits  aforesaid,  pro\uded  the  stock  so 

571  held  is  acquired  in  exchange  for  stock  of  the  consolidating  or  merging 

572  companies  or  associations  which  is  owned  by  such  savings  bank  at  the 

573  time  of  consolidation  or  merger. 

574  Such  corporation  may  deposit  not  more  than  two  and  one  half  per 

575  cent  of  its  deposits  in  any  banking  association  incorporated  under  the 

576  authority  of  the  United  States  and  located  in  this  commonwealth,  and 

577  in  any  trust  company  incorporated  in  this  commonwealth;    but  such 

578  deposit  shall  not  in  any  case  exceed  five  hundred  thousand  dollars  nor 

579  twenty-five  per  cent  of  the  capital  stock  and  surplus  fund  of  such  de- 

580  positary. 

581  Eighth.     In  bankers'  acceptances  and  bills  of  exchange  of  the  kinds  Bankers' 

582  and  maturities  made  eligible  by  law  for  rediscount  with  federal  reserve  1918^210. 

583  banks,  provided  that  the  same  are  accepted  by  a  bank,  banking  associ- 

584  ation  or  trust  company  incorporated  under  the  laws  of  the  United  States 

585  or  of  this  commonwealth,  and  having  its  principal  place  of  business 

586  within  the  commonwealth.    Not  more  than  ten  per  cent  of  the  deposits 

587  and  of  the  income  derived  therefrom  shall  be  invested  by  any  savings 

588  bank  in  bankers'  acceptances  or  bills  of  exchange,  nor  shall  any  savings 

589  bank  invest  in  the  acceptances  and  bills  of  exchange  eligible  by  law  for 

590  rediscount  with  federal  reserve  banks  of  any  one  accepting  bank  or 
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trust  company  to  an  amount  in  excess  of  five  per  cent  of  its  deposits  and  591 
of  the  income  derived  therefrom.  The  aggregate  amount  of  bankers'  592 
acceptances  and  bills  of  exchange  of  any  bank,  banking  association  or  59.3 
trust  company  held  by  any  savings  bank  shall  not  exceed  twenty-five  per  594 
cent  of  the  paid-up  capital  and  surplus  of  such  bank,  banking  association  595 
or  trust  company.  596 

Ninth.  In  loans  of  the  classes  hereinafter  described,  payable  and  to  be  597 
paid  or  renewed  at  a  time  not  exceeding  one  year  from  the  date  thereof;  598 
but  not  more  than  one  third  of  the  deposits  and  income  shall  so  be  in-  599 
vested,  nor  shall  the  total  liabilities  to  such  corporation  of  a  person,  part-  600 
nership,  association  or  corporation  for  money  borrowed  upon  personal  601 
security,  including  in  the  liabilities  of  a  partnership  or  company  not  in-  602 
corporated  the  liabilities  of  the  several  members  thereof,  exceed  five  per  60.3 
cent  of  such  deposits  and  income;  but  said  limitations,  except  as  to  time  604 
in  which  said  loans  shall  be  paid  or  renewed,  shall  not  apply  to  loans  605 
made  under  paragraph  (2)  subdivision  (c)  of  this  clause.  606 

(a)  A  note  which  is  the  joint  and  several  obligation  of  three  or  more  607 
responsible  citizens  of  this  commonwealth;  provided,  that  the  total  lia-  608 
bilities  to  such  corporation  of  a  person,  partnership  or  association,  for  609 
money  borrowed  under  this  subdivision,  including  in  the  liabilities  of  a  610 
partnership  or  company  not  incorporated  the  liabilities  of  the  several  611 
members  thereof,  shall  not  exceed  one  per  cent  of  the  deposits  of  such  612 
corporation.  613 

(b)  A  note,  with  one  or  more  substantial  sureties  or  endorsers:  (1)  of  614 
a  corporation  incorporated  in  this  commonwealth;  or  (2)  of  a  manu-  615 
facturing  corporation  with  a  commission  house  as  surety  or  endorser,  616 
provided  that  such  commission  house  is  incorporated  in  this  common-  617 
wealth,  or  has  an  established  place  of  business  and  a  partner  resident  618 
therein;  or  (3)  of  an  association  or  corporation  at  least  one  half  of  the  619 
real  and  personal  property  of  which  is  located  within  the  New  England  620 
states,  if  at  least  one  such  surety  or  endorser  is  a  citizen  of  or  corporation  621 
incorporated  in  this  commonwealth;  provided,  that  no  such  loan  shall  622 
be  made  or  renewed  unless  within  eighteen  months  preceding  the  making  623 
or  renewing  of  such  loan  an  examination  of  the  afi'airs,  assets  and  liabili-  624 
ties  of  the  borrowing  corporation  or  association  has  been  made,  at  the  625 
expense  of  such  borrowing  corporation  or  association,  by  an  accountant  626 
approved  by  the  commissioner.  The  report  of  such  examination  shall  627 
be  made  in  such  form  as  the  commissioner  may  prescribe.  A  copy  of  the  628 
report  certified  to  by  the  accountant  shall  be  delivered  by  the  borrowing  629 
corporation  or  association  to  the  savings  bank  before  such  loan  or  a  630 
renewal  thereof  is  made,  and  a  copy  so  certified  shall  be  delivered  by  the  631 
accountant  to  the  commissioner  within  thirty  days  after  the  completion  632 
of  said  examination.  633 

(f)  (1)  A  bond  or  note  of  a  gas,  electric  light,  telephone  or  street  rail-  634 
way  corporation  incorporated  or  doing  business  in  this  commonwealth  635 
and  subject  to  the  control  and  supervision  thereof:  provided,  that  the  636 
net  earnings  of  said  corporation,  after  payment  of  all  operating  expenses,  637 
taxes  and  interest  as  reported  to,  and  according  to  the  requirements  of,  638 
the  proper  authorities  of  the  commonwealth,  have  been  in  each  of  the  639 
three  fiscal  years  preceding  the  making  or  renewing  of  such  loan  equal  to  640 
not  less  than  four  per  cent  on  all  its  capital  stock  outstanding  in  each  of  641 
said  years;  and  provided,  that  the  gross  earnings  of  said  corporation  in  642 
the  fiscal  year  preceding  the  making  or  renewing  of  such  loan  have  been  643 
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G44  not  less  than  one  hundred  thousand  dollars.    A  list  of  the  companies 

645  whose  securities  prima  facie  comply  with  the  requirements  of  this  sub- 

646  division  shall  be  furnished  to  the  commissioner  annually,  at  such  time 

647  after  June  sixteenth  in  any  year  as  he  shall  designate,  by  the  proper 

648  authorities  of  the  commonwealth  having  supervision  over  such  com- 

649  panics. 

650  (2)  Other  bonds  or  notes  issued,  assumed  or  guaranteed  by  endorse- 

651  ment  as  to  both  principal  and  interest  by  a  public  service  corporation 

652  whose  securities  are  autiiorized  for  investment  by  clause  Sixth  A. 

653  (f/)  A  bond  or  note  issued,  assumed,  or  guaranteed  by  endorsement  as  Bonds  or 

654  to  both  principal  and  interest,  by  a  railroad  corporation  which  complies  o^g^uaraliteed 

655  with  all  the  requirements  of  subdivision  (b)  or  of  subdivision  (e)  pre-  compan?es^ 

656  ceding  paragraph  (5)  of  clause  Third;    provided,  that  the  principal  of  Ji'^l^rff"' ^  "^^ 

657  such  bond  or  note  described  in  either  this  or  the  preceding  subdivision  is  ^^^9, 491.  §  s. 

658  payable  at  a  time  not  exceeding  one  year  after  the  date  of  investment 

659  therein. 

660  (e)  A  note  of  a  responsible  borrower  in  such  form  as  the  commissioner  Notes  secured 

661  may  approve,  with  a  pledge  as  collateral  of  —  1379, 57.  §  1'. 

662  (1)  One  or  more  first  mortgages  of  real  estate  situated  in  this  com-  d.l/'^'^^"' 

663  monwealth:  provided,  that  the  amount  of  such  note  is  not  in  excess  of  }||s;2i3: 

664  siiity  per  cent,  or  in  the  case  of  unimproved  or  unproductive  real  estate  If^*'  3i7. 5  21. 

665  in  excess  of  forty  per  cent,  of  the  value  of  the  property  or  properties  isss,  i78. 

666  mortgaged;   that  the  value  of  each  of  said  properties  has  been  certified  r.  l.  113, 1 26. 

667  in  accordance  with  the  provisions  of  clause  First;  and  that  the  assign-  Ik.'i.  m*,'4  w. 

668  ment  of  each  of  said  mortgages  has  been  recorded  in  the  proper  registry  {go*;  iio! 

669  of  deeds;  or  iiMrisb, 

670  (2)  Bonds  or  notes  authorized  for  investment   by  clause  Second,  {|8^  ^^^ 

671  Third,  Fourth,  Fifth  or  Seventeenth  at  no  more  than  ninety  per  cent  of  §68,'ci.  s'w. 

672  the  market  value  thereof,  at  any  time  while  such  note  is  held  by  such  1909, 491,  §  s 

673  corporation;  or 

1919.  350,  §§  45,  46.  245  Mass.  75.  448. 

674  (3)  Deposit  books  of  depositors  in  savings  banks  up  to  the  amount  of  \llf  H^'  ^  ^■ 

675  deposits  shown  therein  and  unpledged  shares  of  co-operative  banks  at  not 

676  more  than  ninety  per  cent  of  their  withdrawal  value;  or 

677  (4)  Shares  of  railroad  corporations  described  in  subdivision  (a),  (b) 

678  or  (p)  of  clause  Third  at  no  more  than  eighty  per  cent  of  the  market  value 

679  thereof,  at  any  time  while  such  note  is  held  by  such  corporation;  or 

680  (5)  Such  other  bonds,  notes  or  shares  of  corporations  or  associations 
6S1  and  at  such  percentages  of  their  market  values  as  the  board  of  investment 

682  shall  approve;  provided,  that,  if  the  commissioner  shall  disapprove  any 

683  such  bonds,  notes  or  shares,  he  shall  make  such  written  recommendations 

684  to  the  board  of  investment  of  such  corporation  as  the  case  may  require, 

685  and  shall  include  in  his  annual  report  a  statement  of  the  facts  in  each 

686  case  in  which  such  board  of  investment  has  not  complied  with  his  recom- 

687  mendations  in  a  manner  satisfactory  to  him ;  or 

688  (6)  Policies  issued  by  life  insurance  companies  approved  by  the  com-  i9io,  ass. 

689  missioner  and  properly  assigned  to  the  bank,  but  not  exceeding  ninety 

690  per  cent  of  the  cash  surrender  value  of  such  policies;  but  the  aggregate 

691  of  such  loans  made  by  any  savings  bank  shall  not  exceed  one  per  cent  of 

692  its  deposits. 

693  (/)  Whenever  used  in  this  clause,  the  word  "association"  means  an  -.Association" 

694  association  the  business  of  which  is  conducted  or  transacted  by  trustees  igos.'sgo. 

695  under  a  written  instrument  or  declaration  of  trust.  5  l?j\ "'  *  ^' 
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Farm  loan 
bonds. 
1918,  67. 


Bank  building. 
1870,  226. 
1876,  203,  I  9, 
cl.  6. 

P.  S.  116,  §  20, 
cl.  7. 

1893,  174. 

1894,  317,  S  21, 
cl.  8. 

R.  L.  113,  §  26, 
cl.  8. 

1908,  590,  I  68, 
cl.  9,  §  69. 
1910,  281. 
1919,  350, 
§§  45,  46. 
149  Mass.  1. 
151  Mass.  103. 


Real  estate  ac- 
quired by  fore- 
closure. 
1870,  226. 
1876,  203,  5  26. 
P.  S.  116,  §20, 
cl.  8. 

1882,  200. 

1883,  52;  248. 
1886,  77. 
1894.  317, 
cl  9 

1898,  148. 
R.  L.  113, 
cl  9. 

1906',  204, 
§§  1,3,  5. 
1908,  590, 
§68,  cl.  10, 
1919.  3.50, 
§§  45,  46. 


21, 


i26, 


§69. 


Securities 
acquired  in 
settlement 
of  indebted- 
ness. 

1898.  148. 
R.  L.  113,  §  26, 
cl.  10. 


Tenth.  In  farm  loan  bonds  lawfully  issued  by  federal  land  banks  696 
incorporated  under  the  act  of  congress  approved  July  seventeen,  nine-  697 
teen  hundred  and  sixteen,  entitled  "An  act  to  provide  capital  for  agri-  698 
cultural  development,  to  create  standard  forms  of  investment  based  699 
upon  farm  mortgage,  to  equalize  rates  of  interest  upon  farm  loans,  to  700 
furnish  a  market  for  United  States  bonds,  to  create  government  deposi-  701 
taries  and  financial  agents  for  the  United  States,  and  for  other  purposes".  702 

Eleventh.  A  sum  not  exceeding  the  guaranty  fund  and  undivided  70.3 
earnings  of  such  corporation,  nor  in  any  case  exceeding  five  per  cent  704 
of  its  deposits  or  two  hundred  thousand  dollars,  may,  subject  to  the  705 
approval  of  the  commissioner,  be  invested  in  the  purchase  of  a  suitable  706 
site  and  the  erection  or  preparation  of  a  suitable  building  for  the  con-  707 
venient  transaction  of  its  business.  Extraordinary  alterations  in,  or  708 
additions  to,  a  bank  building  owned  by  a  savings  bank,  involving  an  709 
expense  exceeding  ten  thousand  dollars,  shall  not  be  made  without  710 
the  approval  of  the  commissioner,  and  the  cost  of  such  alterations  or  711 
additions  shall  not  exceed  the  sum  specified  in  this  clause.  712 

1  Op.  A.  G.  420. 

Twelfth.  Such  corporation  may  hold  real  estate  acquired  by  the  713 
foreclosure  of  a  mortgage  owned  by  it,  or  by  purchase  at  sales  made  714 
under  the  provisions  of  such  mortgages  or  upon  judgments  for  debts  715 
due  to  it,  or  in  settlements  effected  to  secure  such  debts.  Such  cor-  716 
poration  shall  sell  all  such  real  estate  within  five  years  after  the  title  717 
thereof  is  vested  in  it,  and  notwithstanding  the  provisions  of  clause  718 
First  may  take  a  mortgage  thereon  from  a  bona  fide  purchaser  to  secure  719 
the  whole  or  a  part  of  the  purchase  price;  but  the  commissioner  may,  720 
on  petition  of  the  board  of  investment  of  such  corporation,  and  for  721 
cause,  grant  an  additional  time  for  the  sale  of  the  same  or  of  the  securi-  722 
ties  mentioned  in  the  following  clause.  723 

149  Mass.  1. 

Thirteenth.  Such  corporation  may  hold  stocks,  bonds,  notes  or  other  724 
securities  accjuired  in  settlements  effected  to  secure  loans  or  indebted-  725 
ness;  but  unless  the  time  during  which  such  securities  may  be  held  is  726 
extended  as  provided  in  the  preceding  clause,  they  shall  be  sold  within  727 
five  years  after  being  acquired.  728 

1908,  590,  §  68,  cl.  H. 


Pledges  of 
securities  as 
collateral  to 
remain  valid. 
1876,  203,  5  30. 
1878,  94.  §  1. 
P.  S.  116, 
§  20,  cl.  9. 

List  of  bonds 
and  notes 
to  be  prepared. 
1902,  483,  §  3. 
1906,  204, 
§§  1,3,5; 
463,111,  §§149, 
158. 

1908,  590, 
cl.  13,  §  69, 
1919,  350, 
§§  45,  46. 
1926,  351,  §  3. 
1928,  27. 


68, 


Fourteenth.  The  provisions  of  this  chapter  shall  not  invalidate  or  729 
impair  the  title  of  a  corporation  to  securities  which  have  been  or  may  730 
be  held  by  it  in  pledge  or  as  security  for  a  loan  or  indebtedness;  and  731 
the  same  shall  be  held  for  the  purposes  for  which  they  were  pledged.  732 

1894,  317,  §  21,  cl.  10.  R.  L.  113,  §  26,  cl.  11.  1908,  590,  §  68,  cl.  12,  §  69. 

Fifteenth.  Annually,  not  later  than  -July  first,  the  commissioner  shall  7.33 
prepare  a  list  of  all  the  bonds  and  notes  which  are  then  legal  investments  7.34 
under  the  provisions  of  clause  Third,  Fourth,  Fifth,  Sixth  A  or  Seven-  735 
teenth.  Said  list  shall  at  all  times  be  open  to  public  inspection  and  a  736 
copy  thereof  shall  be  sent  to  every  savings  bank.  In  the  preparation  of  737 
any  list  which  the  commissioner  is  required  to  furnish,  he  may  employ  738 
such  expert  assistance  as  he  deems  proper  or  may  rely  upon  information  739 
contained  in  publications  which  he  deems  authoritative  in  reference  to  740 
such  matters ;  and  he  shall  be  in  no  way  held  responsible  for  the  omission  741 
from  such  list  of  the  name  of  any  state,  municipality  or  corporation  the  742 
bonds  or  notes  of  which  conform  to  the  provisions  of  this  section,  or  of  743 
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744  any  bonds  or  notes  which  so  conform,  nor  shall  he  be  held  responsible  for 

745  the  inclusion  in  such  list  of  any  such  names  or  bonds  or  notes  which  do 

746  not  so  conform. 

747  Sixteenth.     Bonds  which  at  an\-  time  have  been  for  ten  successive  Bonds  not  to 

748  years  legal  investments  under  the  provisions  of  subdivision    (a),    (/;),  by™'"»oii'oT' 


749  ((•).  or  id)  of  clause  Third  or  clause  Fifth  of  this  section  shall  not  be  uiiZTi7 


'50  rendered  illegal  although  the  corporation  issuing,  assuming  or  guaran-  "^^''^yp^^nta 

751  teeing  such  bomls  shall  fail  for  a  period  not  exceeding  two  successive  isi?.  ^}- 

752  years  to  comply  as  to  dividends  on  its  capital  stock,  with  the  require- 

753  ments  of  the  clauses  specified  above;    but  no  further  investment  in  the 

754  bonds  issued,  assumed  or  guaranteed  by  such  corporation  shall  be  made 

755  during  said  period.    If  after  the  expiration  of  said  period,  such  corpo- 
75G  ration  complies  for  the  following  fiscal  year  with  the  requirements  of 

757  the  clauses  specified  above,   it  shall  be  regarded  as  having  complied 

758  therewith  during  said  period;   provided,  that  it  shall  not  have  so  failed 

759  to  comply  diu-ing  any  other  period  within  the  next  preceding  ten  years. 

760  Seventeenth.    This  section  shall  not  render  illegal  the  investment  in  Certain  inveat- 

761  any  mortgages  of  real  estate  held  by  such  corporation  on  June  eighth,  viousb?"^"' 

762  nineteen  hundred  and  eigiit,  nor  the  investment  before  or  after  said  date  t908°59of'§  68, 
7(i;>  in  any  issue  of  bonds  or  notes  dated  before  said  date  in  which  such  cor-  '='■''• 

764  poration  might  then  invest,  so  long  as  such  bonds  or  notes  continue  to 

765  comply  with  the  laws  then  in  force. 

1  Section  55.     Any  savings  bank  may,  if  authorized  by  vote  of  at  least  Liquidation  or 

2  two  thirds  of  its  corporators  at  a  meeting  specially  called  to  consider  the  sayings  banks. 
8  subject,  be  dissolved  and  liquidate  its  affairs  in  the  manner  hereinafter        ■  -  •  ^  ■ 

4  set  forth;  provided,  that  the  commissioner  is  satisfied  that  such  savings 

5  bank  has  given  at  least  thirty  days'  notice  to  each  other  savings  bank, 

6  located  within  twenty-five  miles,  of  its  willingness  to  enter  into  negotia- 

7  tions  with  a  view  to  consolidation  or  merger  and  that  no  consolidation 

8  or  merger  with  any  such  other  savings  bank  can  be  arranged  upon  terms 

9  satisfactory  to  the  commissioner;    and  provided,  further,  that,  prior  to 

10  such  vote,  the  commissioner  shall  have  approved  in  writing  the  proposed 

1 1  liquidation  of  such  savings  bank  as  being  in  the  interest  of  its  depositors. 

12  In  such  case  a  committee  of  three  shall  thereupon  be  elected  by  and  from 

13  the  trustees  and,  under  such  regulations  as  may  be  prescribed  by  the  com- 

14  missioner,  shall  lic|uidate  the  assets,  and  after  satisfying  all  debts  of  the 

15  liquidating  savings  bank  shall  distribute  the  remaining  proceeds  among 

16  its  depositors,  as  of  the  date  of  the  vote  of  liquidation,  and  other  persons 

17  entitled  thereto,  according  to  their  several  interests.    The  charter  of  a 

18  savings  bank  shall  upon  such  a  vote  to  liquidate  become  void  except  for 

19  the  purpose  of  discharging  its  existing  obligations  and  liabilities. 

20  Funds  representing  unclaimed  dixidends  in  liquidation  and  remaining 

21  in  the  hands  of  the  liquidating  committee  for  six  months  after  the  date 

22  of  the  final  payment  in  liquidation  shall  be  deposited  by  them,  together 

23  with  all  books  and  j)apers  of  the  savings  bank,  with  the  commissioner. 

24  Such  funds  shall  be  deposited  in  one  or  more  trust  companies  or  national 

25  banks  to  the  credit  of  the  commissioner  in  his  official  capacity,  in  trust  for 

26  the  depositors  of  the  savings  bank  and  other  persons  entitled  thereto, 

27  according  to  their  several  interests.     Upon  receipt  of  evidence  satis- 

28  factory  to  him,  the  commissioner  may  pay  over  the  moneys  so  held  by 

29  him  to  the  persons  respectively  entitled  thereto.    In  case  of  doubt  or  of 

30  conflicting  claims,  he  may  require  an  order  of  the  sui)reme  judicial  court 

31  authorizing  and  directing  the  payment  thereof.     He  may  apply  the 
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interest  earned  by  the  money  so  held  to  the  defraying  of  expenses  incurred  32 
in  the  payment  of  such  unclaimed  dividends.  At  the  expiration  of  33 
twelve  months  from  the  date  of  receipt  of  such  funds  by  the  commis-  34 
sioner,  such  portion  thereof  as  still  remains  in  his  possession  shall  be  35 
disposed  of  as  provided  in  section  thirty-five  of  chapter  one  hundred  and  36 
sixty-seven.  37 

If,  however,  the  commissioner  is  satisfied  that  a  consolidation  or  merger  38 
of  the  savings  bank  proposing  liquidation  with  another  savings  bank  39 
located  within  twenty-five  miles  can  be  effected  on  terms  approved  by  40 
him  and  if  he  finds  that  such  consolidation  or  merger  is  in  the  interest  of  41 
the  depositors  of  the  savings  banks  concerned,  such  consolidation  or  42 
merger  may  be  effected  upon  such  terms  and  subject  to  the  direction  of  43 
the  commissioner,  provided  that  a  vote  authorizing  the  same  is  passed  44 
by  at  least  two  thirds  of  the  corporators  of  each  of  the  savings  banks  45 
aforesaid  at  meetings  specially  called  to  consider  the  subject.  46 


CHAPTER     169 


DEPOSITS  WITH   OTHERS  THAN  BANKS. 


Sect. 

application  of  chapter. 

1.  Application  of  chapter. 

BONDS  AND    LICENSES. 

2.  Bond  required. 

3.  Requirements  of  bond.     Issue  of  li- 

cense, and  revocation.    Trust  fund 
for  depositors. 

4.  Record  of  bonds. 

5.  Actions  on  bonds. 

SUPERVISION  BY  PUBLIC  AUTHORITY. 

6.  Super\'ision    of    commissioner.      Re- 

turns. 

7.  Books  and  accounts.     Bond  by  cus- 

todian of  deposits. 

8.  Examination  by  commissioner. 

9.  Powers  of  commissioner  relative   to 

examination. 


Sect. 

10.  Persons  subject  to  examination. 

11.  When  commissioner  is  to  apply  for 

injunction  or  receiver. 


DISPOSITION   OF   FUNDS   DEPOSITED. 

12.      [Repealed.] 
rs.      [Repealed.] 

14.  Money  to  be  forwarded. 

15.  Form  of  receipt  regulated. 
15.\.  [Repealed.) 


16. 
17. 


IS. 


GENER.IL   PROVISIONS. 

Penalties. 

Police  to  notify  commissioner  of  per- 
sons to  whom  this  chapter  applies 
and  prosecute  offenders. 

Revocation  of  license,  etc. 


Application 
of  chapter. 
190.5,  428,  §  1. 
1900,  408,  §  1. 
1907,  377,  §  1. 
1910,  338,  §  1. 
1913,  178;  179. 
1923,  473,  §  1. 
1929,  182,  §  1. 


.\PPLIC.VTIOX    OF    CHAPTER. 

Section  1.    This  chapter  shall  apply  to  all  persons  who  engage  or  1 

are  financially  interested  in  the  business  of  receiving  deposits  of  money,  2 

for  the  purpose  of  transmitting  the  same  or  equi\alents  thereof  to  for-  3 

eign  countries,  in  such  sums  that  the  average  of  the  separate  deposits  so  4 

received  during  any  twelve  successive  months,  or  during  such  period,  5 

if  less  than  twelve  months,  that  such  person  has  been  engaged  in  such  6 

business,  is  less  than  five  hundred  dollars,  except  duly  incorporated  7 

banks  and  trust  companies,  express  companies  having  contracts  with  8 

railroad  or  steamship  companies  for  the  operation  of  an  express  service  9 

upon  the  lines  of  such  companies,  or  express  companies  doing  an  inter-  10 

national  express  business,  or  transatlantic  steamship  companies  or  tele-  11 

graph  companies.  12 
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BONDS  AND   LICENSES. 

1  Section  2.    Every  person  subject  to  section  one  shall,  before  cn<!;ag-  Bond  required 

2  mg  or  becoming  financially  interested  or  continuing  to  engage  or  be  igoiJ!  tos,  1 1'. 
'A  financially  interested  in  the  business  of  receiving  deposits  of  money  for  {g?!;  358;  | }; 

4  the  purpose  of  transmitting  the  .same  or  equivalents  thereof  to  foreign  JgJI'fyg" 

5  countries,  make,  execute  and  deliver  to  the  state  treasurer  a  bond  in  a  l?i?;350, 

(i  sum  equal  to  twice  the  amount  of  nionev  or  equivalents  thereof  trans-  ifl23.'47.3, 12. 

7  mitted  to  foreign  countries  by  such  person  in  any  one  week,  as  deter-  i93i!426; 

8  mined  by  the  commissioner  of  banks,  in  this  chapter  called  the  commis-  isy'^Mass.  64. 

0  sioner,  but  in  no  event  shall  the  sum  of  the  bond  be  less  than  fifteen  isgMaSisio. 

10  thousand  dollars;  provided,  that  the  sum  of  such  bond  shall  be  increased 

11  on  order  of  the  commissioner  at  any  time  to  such  amount  as  shall  be 

12  shown  by  examination  to  be  necessary.  Said  bond  shall  be  conditioned 
]'■]  upon  the  faithful  holding  and  transmission  of  any  money  or  equivalents 

14  thereof  which  shall  ha\e  been  delivered  to  such  penson  for  transmission 
1.")  to  a  foreign  country,  and,  in  the  event  of  the  insolvency  or  bankruptcy 
1()  of  the  principal,  upon  the  payment  of  the  full  amount  of  such  bond  to 
17  the  assignee,  receiver  or  trustee  of  the  principal,  as  the  case  may  require, 

15  for  the  benefit  of  such  persons  as  shall  have  delivered  money  or  equiva- 
1!)  lents  thereof  to  said  principal  for  the  purpose  of  transmitting  the  same 
20  to  a  foreign  country. 

1  Section  .3.    Except  as  otherwise  expressly  provided  herein,  the  pro-  Requirements 

2  visions  of  this  section  shall  apply  to  the  bonds  required  by  the  preceding  "f  nrenle.  and"' 
.3  section.    Each  such  bond  shall  be  executed  by  the  person  of  whom  it  is  Tru°s";''f ind  for 

4  required,  as  principal,  with  at  least  two  good  and  sufficient  .sureties  who  foi';"*']?^''!  2 

5  shall  be  residents  and  owners  of  real  estate  within  the  commonwealth  luoc.  408,  |  2. 
(i  DP  by  said  person  as  principal  and  a  surety  company,  approved  by  the  1911!  3.58!  §  1! 
7  commissioner.    In  lieu  of  the  aforesaid  sureties,  the  person  may  deposit,  1919'  350! 

S  and  the  state  treasurer  shall  accept  as  security  for  the  fulfilment  of  the  ig23,''ni.  §  3. 

9  provisions  of  the  bond,  money,  bonds  of  the  United  States,  of  this  com-  247''Mats' 27*' 

10  monwealth  or  of  any  municipality  thejeof,  or,  if  approved  by  the  com- 

1 1  missioner,  other  bonds,  certificates  of  deposit  issued  by  a  national  bank 

12  or  trust  company,  or  deposit  books  of  depositors  in  savings  banks  or  in 

13  savings  departments  of  trust  companies  or  national  banks.    The  money 

14  or  securities  so  deposited  shall  be  held  upon  the  conditions  specified  in 

15  the  bond.    If  securities  be  deposited  in  lieu  of  sureties  and  be  accepted, 

16  the  state  treasurer  shall  require  the  depositor  to  maintain  such  deposit 

17  at  a  value  equal  to  the  amount  fixed  as  the  penalty  of  the  bond,  and  he 
IS  may  in  his  discretion  permit  the  substitution  of  securities  for  money, 

19  or  of  money  for  securities,  in  whole  or  in  part,  or  of  money  or  securities 

20  for  any  sureties,  or  of  a  bond  for  money  or  securities  deposited,  or  the 

21  withdrawal  of  securities  deposited  and  the  substitution  of  others  of 

22  equal  value  in  their  place,  and,  if  the  total  value  of  the  securities  becomes 

23  substantially  impaired,  he  shall  require  the  deposit  of  money  or  addi- 

24  tional  securities  sufficient  to  cover  the  impairment  in  value.  No  bond 
2.5  required  by  the  preceding  section  shall  be  accepted  until  it  has  been 
2ii  first  examined  and  approved  by  the  commissioner  and  unless  also 
27  approved  by  the  state  treasurer,  and  upon  such  approval  by  the  state 
2>S  treasurer  it  shall  be  filed  in  his  office.    I  pon  notice  of  such  approval  by 

29  the  state  treasurer,  the  commissioner  shall  issue  a  license  authorizing 

30  said  person  to  carry  on  the  business  of  receiving  deposits  of  money  for 
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the  purpose  of  transmitting  the  same  or  equivalents  thereof  to  foreign  31 
countries  for  a  period  of  one  year  from  the  date  of  the  issuance  of  the  .32 
license,  at  a  place  to  be  specified  therein,  and  no  person  shall  engage  or  33 
become  financially  interested  or  continue  to  engage  or  be  financially  34 
interested  in  the  aforesaid  business  without  such  authority.  The  fee  35 
for  such  license  shall  be  fifty  dollars.  The  license  shall  not  be  trans-  36 
ferred  or  assigned.  It  shall  not  authorize  the  transaction  of  business  at  37 
any  place  other  than  that  described  in  the  license,  except  with  the  written  38 
approval  of  the  commissioner.  Immediately  upon  the  receipt  of  the  39 
license  issued  by  the  commissioner,  the  licensee  named  therein  shall  40 
cause  the  license  to  be  posted  and  at  all  times  conspicuously  displayed  41 
in  the  place  of  business  for  which  it  is  issued,  so  that  all  persons  visiting  42 
such  place  may  readily  see  the  same.  It  shall  be  unlawful  for  any  43 
licensee  to  post  the  license  or  to  permit  the  license  to  be  posted  upon  44 
premises  other  than  those  described  therein  or  those  to  which  it  has  45 
been  transferred  with  the  written  approval  of  the  commissioner,  or  46 
knowingly  to  deface  or  destroy  any  such  license.  The  money  and  47 
securities  deposited  with  the  state  treasurer  as  herein  provided  and  the  48 
money  which  in  case  of  breach  of  the  bond  shall  be  paid  by  any  licensee  49 
or  surety  thereon,  shall  constitute  a  trust  fund  for  the  benefit  of  such  50 
persons  as  shall  deposit  money  with  the  licensee  for  transmission  as  51 
aforesaid,  and  such  beneficiaries  shall  be  entitled  to  an  absolute  prefer-  52 
ence  as  to  such  money  or  securities  over  all  general  creditors  of  the  53 
licensee.  The  Ifcense  shall  be  revocable  at  all  times  by  the  commis-  54 
sioner  for  cause  shown  and  in  the  event  of  such  revocation  or  of  a  sur-  55 
render  of  the  license  no  refund  shall  be  made  in  respect  of  any  license  56 
fee  paid.  Every  license  shall  l)e  surrendered  to  the  commissioner  within  57 
twenty-four  hours  after  written  notice  to  the  holder  that  the  license  58 
has  been  revoked.  In  case  of  the  revocation  of  the  license  the  money  59 
and  securities  and  the  bond,  if  there  be  one,  shall  continue  to  be  held  60 
by  the  state  treasurer  for  a  period  of  one  year  from  the  date  of  such  61 
revocation  and  until  the  expiration  of  sixty  days  after  final  judgment  62 
in  any  action  or  suit  commenced  prior  to  the  end  of  said  period,  unless  63 
otherwise  directed  by  the  order  jor  judgment  of  a  court  of  competent  64 
jurisdiction.  65 


bonds'^  °'  Section  4.    The  state  treasurer  shall  keep  a  record  open  to  public  in-  1 

1905,428,5  3.    spection,  of  such  bonds  filed  with  him,  with  the  names,  places  of  resi-  2 

dence  and  of  business  of  the  principals  and  sureties,  and  the  name  of  the  3 

officer  before  whom  the  bond  was  executed  or  acknowledged;    and  also  4 

of  any  money  or  securities  deposited  in  lieu  of  sureties  as  provided  in  5 

section  three.  6 


1931,  426 
§266, 


bonds"'  °°  Section  5.    Suit  to  recover  on  such  bond  may  be  brought  by  or  upon    1 

1906, 408,  §  3.    i\iQ  relation  of  any  party  aggrieved,  in  a  court  of  competent  jurisdiction.    2 

1909,  287,  §  2;  450.  1913,  245. 


SUPERVISION  BY  PUBLIC  AUTHORITY. 


Supervision  of 
commissioner. 
Returns. 
1907,  377,  §  2. 
1919,  350, 
§§45,49. 


Section  6.  Any  person  transacting  any  business  described  in  section 
one  shall  be  subject  to  the  supervision  of  the  commissioner,  and  shall 
annually,  within  thirty  days  after  the  last  business  day  in  October,  and  at 
such  other  times  as  he  may  specify,  make  to  him  in  such  form  as  he  may 
prescribe  a  return  signed  and  sworn  to  by  such  officers  or  persons  as  he 


1919,  350, 
§§  45,  49. 
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6  may  designate,  showing  accurately  the  condition  thereof  at  the  close  of 

7  business  on  said  last  business  day  of  October  or  such  other  day  as  he 

8  may  specify. 

1  Section  7.    The  books  and  accounts  of  every  such  person  shall  be  Book.?  and 

2  kept  and  audited  in  such  manner  and  form,  and  the  persons  charged  with  by™I!rt'i^dian°^ 

3  the  custody  of  the  funds  and  investments  thereof  shall  give  a  bond  in  ?907'',''377,''5  3. 

4  such  manner  and  amount  and  to  such  person  as  the  commissioner  may  55^^^  ^49' 

5  prescribe. 

1  Section  8.    The  commissioner  shall,  at  such  times  as  he  deems  ex-  Examination 

2  pedient,  examine,  either  personally  or  by  a  competent  examiner  whom  he  sione"""""' 

3  shall  appoint,  every  such  person,  and  thoroughly  inspect  and  examine  his  \tn'.  III'.  §  2. 

4  affairs  to  ascertain  his  financial  condition  and  whether  he  has  complied  55^4^  ^49  ■ 

5  with  all  laws  applicable  thereto. 

1  Section  9.    For  the  purposes  aforesaid  the  commissioner  or  the  person  Powers  of 

2  making  the  examination  shall  have  free  access  to  the  vaults,  books  and  rSatiyrto  " 

3  papers  of  every  such  person,  and  may  summon  the  directors,  officers  or  i9o™'377,°§  5. 

4  agents  thereof,  and  such  other  witnesses  as  may  be  deemed  necessary, 

5  for  examination  relative  to  the  affairs,  transactions  and  condition  of  such 

6  person,  and  for  that  purpose  the  commissioner  or  the  person  making  the 

7  examination  may  administer  oaths.    Whoever,  without  justifiable  cause, 

8  refuses  to  appear  and  testify  when  so  required,  or  obstructs  the  com- 

9  missioner  or  the  person  making  the  examination  in  the  performance  of 
lU  his  duty,  shall  be  punished  by  a  fine  of  not  more  than  one  thousand 
1 1  dollars  or  by  imprisonment  for  not  more  than  one  year. 

1  Section  10.     The  commissioner  shall  have  the  power  conferred  by  Persons  subject 

2  the  three  preceding  sections,  for  the  purpose  of  determining  whether  a  iqos.^'m-jITi"' 

3  person  is  engaged  in  a  business  subject  to  section  one  or  prohibited  by  §§  ^.^^g.' 

4  section  sixteen. 

1929,  182,  §  4. 

1  Section  11.     If,  upon  examination,  it  appears  that  such  person  is  whencom- 

2  insolvent,  or  that  his  capital  is  impaired,  or  that  his  condition  is  such  as  to app^yte 

3  to  render  the  continuance  of  his Ijusiness  hazardous  to  the  public  or  to  ot re"^^". 

4  those  having  funds  in  his  custody,  the  commissioner  shall  apply,  or,  if  \l%'  HI'  ^  °- 

5  such  person  appears  to  have  exceeded  his  powers  or  failed  to  comply  with  5§  i5,  49.' 
G  any  provision  of  law,  he  may  apply,  to  the  supreme  judicial  court,  which 

7  shall  have  jurisdiction  in  equity  on  such  application  to  issue  an  injunction 

8  restraining  such  person,  in  whole  or  in  part,  from  further  proceeding  with 

9  his  business,  and  to  make  such  further  order  or  decree  as  justice  and 

10  equity  may  require.     The  court  may  appoint  one  or  more  receivers  to 

11  take  possession  of  the  property  and  effects  of  such  person,  subject  to 

12  such  directions  as  may  from  time  to  time  be  prescribed  by  the  court. 


disposition  of  funds  deposited. 
1      Section  12.     [Repealed,  1929,  182,  §  5.] 

1      Section  18.     [Repealed,  1929,  1S2,  §  .').] 
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Money^to  be         SECTION  14.    All  monev  received  for  transmission  to  a  foreign  country  1 

1916, 175,  §  3.    by  any  person  subject  to  this  chapter  shall  be  forwarded  to  the  persons  2 

to  whom  the  same  is  directed  to  be  transmitted  within  seven  days  after  3 

the  receipt  thereof.  4 


Form  of 
receipt 
regulated. 
1916,  175,  §  4. 
1919,  350. 
§§45,49. 


Section  15.  The  receipts  given  by  any  person  subject  to  this  chap- 
ter for  deposits  of  money  received  for  transmission  to  a  foreign  country 
shall  be  on  forms  approved  by  the  commissioner,  and  the  use  of  any  form 
for  this  purpose  which  has  not  so  been  approved  shall  be  sufficient  cause 
for  revocation  of  the  license  granted  under  this  chapter. 


Section  15A.    [Inserted,  1923,  473,  §  5;  repealed,  1929,  182,  §  5.]    1 


GENERAL  PROVISIONS. 


Penalties. 

1905,  428,  §  4. 

1923,  473,  §  6. 

1929,  182,  §  6. 


Section  16.     Any  person  engaged  or'  financially  interested   in  the  1 

selling  of  steamship  or  railroad  tickets  for  transportation  to  or  from  2 

foreign  countries,  or  in  supplying  laborers,  who  shall,  in  conjunction  with  3 

said  business,  engage  or  become  financially  interested  or  continue  to  4 

engage  or  be  financially  interested  in  the  business  of  receiving  deposits  .5 

of  money  for  safe  keeping  or  other  purpose  than  for  transmitting  the  6 

same  to  foreign  countries,  after  July  first,  nineteen  hundred  and  thirty-  7 

two,  or  prior  thereto  except  as  authorized  by  law,  and  any  person  who  8 

shall  engage  or  become  financially  interested  or  continue  to  engage  or  9 

be  financially  interested  in  the  business  of  receiving  deposits  of  money  10 

for  the  purpose  of  transmitting  the  same,  or  equivalents  thereof,  to  for-  11 

eign  countries  contrary  to  any  provision  of  this  chapter,  and  any  person  12 

who  otherwise  violates  any  provision  of  this  chapter,  shall,  except  as  13 

otherwise  provided  in  section  nine,  be  punished  by  a  fine  of  not  less  than  14 

fifty  nor  more  than  one  thousand  dollars,  or  by  imprisonment  for  not  15 

less  than  one  month  nor  more  than  one  \ear  or  both.  16 


Police  to 
notify  com- 
missioner of 
persons  to 
whom  this 
chapter  applies 
and  prosecute 
offenders. 


Section  17.     Police  departments  of  towns  shall  notify  the  commis-  1 

sioner  of  any  persons  in  their  respective  towns  to  whom  this  chapter  2 

applies,  and  the  police  of  the  town  where  any  violation  of  this  chapter  3 

occurs  shall  prosecute  the  offender.  4 

1906,  408,  §  4.  1910,  338,  §  2^  1919,  350,  §§  45,  49. 


Revocation  of 
license,  etc. 
1916,  175,  §  5. 
1923,  473,  §  7. 
1929,  182,  §  7. 


Section  18.  The  violation  of  any  provision  of  section  fourteen  or 
fifteen  shall  be  sufficient  cause  for  the  revocation  of  any  license  granted 
hereunder,  and  shall  be  a  violation  of  the  condition  of  the  bond  which 
was  prerequisite  to  the  issue  of  said  license  or  of  any  bond  substituted 
therefor. 


Chap.  170.] 
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CHAPTER    170 

CO-OPERATIVE  BANKS. 


Sect. 

incorporation. 

1.  Definitions. 

2.  Agreement  of  association. 

3.  Notice  and  hearing. 

4.  First  meeting. 

5.  Articles  and  certificate  of  incorpora- 

tion. 

M.^NAGEMENT. 

6.  By-laws. 

7.  Officers,  election,  etc. 

8.  Security  committee. 

9.  Duties  of  treasurer.     Bond. 

10.  Assistant  treasurer. 

11.  Meetings,  place  of  business. 


12.  Issue  of  shares. 

13.  Payment  of  dues. 

14.  Shares  issued  to  minors  or  trustees. 

15.  Joint  accounts. 

15A.  Number  of  shares  in  joint  accounts 
limited. 

16.  Withdrawal    of   shares.      Temporary 

loans  by  bank. 

17.  Forfeiture  of  shares. 

18.  Retirement  of  shares. 

19.  Maturity  of  shares. 

20.  Payment  of  deferred  withdrawals  and 

matured  shares. 

LOANS    AND    INVESTMENTS. 

21.  Methods  of  loaning  funds. 

22.  Limitation  of  loans. 

23.  Loans    and    investments    of    unsold 

funds. 

24.  Interest  payments. 

25.  AppHcations  for  loans  on  real  estate. 

26.  Loans   on    real    estate.      Conversion 

into  demand  or  time  loan. 


Sect. 

27.  Loans  on  shares. 

28.  Agreement  for  reduction  of  interest  or 

premium. 

29.  Repayment  of  loans. 

30.  Real  estate  acquired.    Common  form 

mortgages. 

31.  May  hold  or  improve  real  estate  used 

as  place  of  business. 

32.  Recovery  of  loan. 

33.  Suspension  of   payments   authorized 

for  borrowers  engaged  in  war  serv- 
ice or  temporarily  unable  to  make 
payments. 

34.  Resumption  of  such  payments. 

35.  [Repealed.] 

36.  Assignment  of  loans  to  insurance  com- 

panies. 


GENER.4.L    PROVISIONS. 

37.  Fines. 

38.  Bank  or  officers  not  to  take  certain 

fees,  etc.     Penalty. 

39.  Transfer  of  shares.     Fee. 

40.  Distribution  of  earnings. 
40A.  Reserve. 

41.  Guaranty  fund. 

42.  Surplus  account. 

43.  General  accounts. 

44.  Annual  reports. 

45.  Consolidation  of  banks. 

46.  Powers  and  duties  of  bank  commis- 

sioner. 

47.  Fees  for  examination  and  audit.    As- 

sessment   of    portion   of   overhead 
expense  of  division. 

48.  Co-operative  banking  to  be  done  only 

under  this  chapter.     Penalty. 

49.  Loans  by  foreign  co-operative  banks 

on     real     estate     mortgages     per- 
mitted. 


INCORPOR.\TION. 

1  Section  1.     Tlie  following  words  as  used  in  this  chapter,  unless  the  Definitions. 

2  context  otherwise  requires,  shall  have  the  following  meanings: 

3  "Commissioner",  the  commissioner  of  hanks. 

4  "Corporation",  a  co-operative  bank  incorporated  as  such  in  this 

5  commonwealth. 

1  Section  2.    Twent\'  or  more  persons  who  associate  themselves  by  a  Agreement  of 

V.  ..  1         1      f         j1  r  association. 

2  written  agreement  to  lorm  a  co-operative  bank  tor  the  purpose  oi  ac-  i8o4.  454. 

3  cumulating  the  savings  of  its  members  in  fixed  periodical  instalments  ^syy.  II4, 

4  and  loaning  such  accumulations  to  them  may,  upon  compliance  with  |,5 1-*,^ 
■5  sections  two,  three,  four  and  five,  become  a  corporation  with  all  the  §§  •-*• 
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1883.  98.  §  1 
1890,  243. 
R.  L.  110.  5 
114,  5§  2.3. 
1912,  623, 
§§  1,45. 
3  Op.  A.  G. 
250. 


powers  and  privileges  and  subject  to  all  the  duties,  restrictions  and  lia-  6 
16;  bilities  set  forth  in  all  general  laws  relating  to  such  corporations.  Said  7 
agreement  shall  set  forth  that  the  subscribers  thereto  associate  themselves  8 
with  the  intention  of  forming  a  corporation  to  transact  business  within  9 
the  commonwealth,  and  shall  specify  —  10 

First.    The  name  by  which  the  corporation  shall  be  known,  the  words  11 
"  co-operative  bank  "  to  form  a  part  thereof.  12 

Second.    The  purpose  for  which  it  is  to  be  formed.  13 

Third.    The  town  where  its  business  is  to  be  transacted.  14 

Each  associate  shall  subscribe  to  the  articles  his  name,  residence  and  15 
post  office  address.  16 


Notice  and 
hearing. 
1912,  623,  §  2. 


Section  3.  The  subscribers  to  said  agreement  shall  give  notice  to 
the  board  of  bank  incorporation  of  their  intention  to  form  a  co-operative 
bank  and  shall  apply  to  said  board  for  a  certificate  that  public  convenience 
and  advantage  will  be  promoted  by  the  establishment  thereof.  Said 
board  may  grant  such  certificate,  which  shall  be  deemed  revoked  if  the 
applicants  therefor  do  not  become  incorporated  and  begin  business  within 
six  months  after  its  date  of  issue.  Upon  receipt  of  such  application,  said 
board  shall  furnish  the  subscribers  a  form  of  notice,  specifying  the  names  8 
of  the  proposed  incorporators  and  the  name  and  location  of  the  proposed  9 
co-operative  bank  and  assigning  a  date  and  place  for  a  public  hearing  on  10 
the  application.  The  subscribers  shall  publish  the  notice  at  least  once  all 
week  for  three  successive  weeks,  in  one  or  more  newspapers  designated  12 
by  said  board,  and  published  in  the  town  where  it  is  desired  to  establish  13 
the  bank,  or,  if  there  is  no  newspaper  in  such  town,  in  the  town  where  a  14 
newspaper  is  published,  which  is  nearest  to  the  location  of  the  bank.  If  15 
said  board  refuses  to  issue  such  certificate,  no  further  proceedings  shall  16 
be  had,  but  the  application  may  be  renewed  after  one  year  from  the  17 
date  of  the  refusal,  in  which  case  notice  of  a  public  hearing  thereon  shall  18 
be  published  as  herein  provided.  19 


First  meet 
1877.  224, 
§§2,4. 
P.  S.  117, 
§§2,4. 
R.  L.  114, 
1912,  623, 
§§  3.  4.5. 
101  Mass. 


§3. 


385. 


Section  4.  The  first  meeting  of  the  subscribers  to  the  agreement  of  1 
association  shall  be  called  by  a  notice  signed  either  by  that  subscriber  to  2 
the  agreement  who  is  designated  therein  for  the  purpose,  or  by  a  majority  3 
of  the  subscribers;  and  the  notice  shall  state  the  time,  place  and  purpose  4 
of  the  meeting.  A  copy  of  the  notice  shall,  seven  days  at  least  before  the  5 
day  appointed  for  the  meeting,  be  given  to  each  subscriber,  or  left  at  his  6 
residence  or  usual  place  of  business,  or  deposited  in  the  post  office,  postage  7 
prepaid,  and  addressed  to  him  at  his  residence  or  usual  place  of  business,  8 
and  another  copy  thereof  and  an  affidavit  by  one  of  the  signers  that  the  9 
notice  has  been  duly  served  shall  be  recorded  with  the  records  of  the  10 
corporation.  If  all  the  incorporators  shall  in  writing,  endorsed  upon  the  11 
agreement  of  association,  waive  such  notice  and  fix  the  time  and  place  12 
of  the  meeting,  no  notice  shall  be  required.  The  subscribers  to  the  agree-  13 
ment  of  association  shall  hold  the  franchise  until  the  organization  has  14 
been  completed.  At  the  first  meeting,  or  at  any  adjournment  thereof,  the  15 
incorporators  shall  organize  by  the  choice  by  ballot  of  a  temporary  clerk,  16 
by  the  adoption  of  by-laws  and  by  the  election,  in  such  manner  as  the  17 
by-laws  may  determine,  of  a  president,  a  clerk  of  the  corporation,  a  treas-  18 
urer,  a  board  of  not  less  than  five  directors,  and  such  other  officers  as  the  19 
by-laws  may  prescribe.    All  the  officers  so  elected  shall  be  sworn  to  the  20 
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21  faithful  performance  of  their  duties.    The  temporary  cleric  shall  make 

22  and  attest  a  record  of  the  proceedings  until  the  clerk  has  been  chosen  and 

23  sworn,  including  a  record  of  the  choice  and  qualification  of  the  clerk. 

1  Section  5.    The  president  and  a  majority  of  the  directors  who  are  Arti/-ie9 and 

2  elected  at  the  first  meeting  shall  make,  sign  and  make  oath  to,  articles  incorporation. 

3  in  duplicate  setting  forth —  §§"'4.^^' 

4  (a)  A  true  copy  of  the  agreement  of  association,  the  names  of  the  sub-  ^^  |  ^'^• 

5  scribers  thereto,  and  the  name,  residence  and  post  office  address  of  each  J'gjL.  lu,  §  3. 

6  of  the  officers  of  the  corporation.  §§  4,' 45.  ' 

7  (b)  The  date  of  the  first  meeting  and  the  successive  adjournments  1931!  394! 

8  thereof,  if  any.  149'Mass.  436. 

9  One  duplicate  original  of  tlie  articles  so  signed  and  sworn  to  shall  be  '"'  ^'"^^  ^**' 

10  submitted  to  said  board,  and  the  other,  together  with  the  records  of  the 

11  proposed  corporation,  to  the  commissioner  of  corporations  and  taxation, 

12  who  shall  examine  the  same  and  may  require  such  amendment  thereof 

13  or  such  additional  information  as  he  considers  necessary.     If  he  finds 

14  that  the  articles  conform  to  the  three  preceding  sections,  and  that  section 

15  three  has  been  complied  with,  he  shall  so  certify  and  endorse  his  approval 

16  thereon.    Thereupon  the  articles  shall  be  filed  in  the  office  of  the  state 

17  secretary,  who  upon  receipt  of  five  dollars,  shall  issue  a  certificate  of 
IS  incorporation  in  the  following  form: 

Commonwealth  of  Massachusetts. 

Be  it  known  that  whereas  (the  names  of  the  subscribers  to  the  agreement  of 
association)  have  associated  themselves  witli  the  intention  of  forming  a  corpora- 
tion under  the  name  of  (tlie  name  of  the  corporation) ,  for  the  purpose  (the  pur- 
pose declared  in  the  agreement  of  association),  and  have  complied  with  the  pro- 
visions of  the  statutes  of  this  commonwealth  in  such  case  made  and  provided, 
as  appears  from  the  articles  of  organization  of  said  corporation,  duly  approved 
by  the  commissioner  of  corporations  and  taxation  and  recorded  in  this  office: 
Now,  therefore,  I  (the  name  of  the  state  secretary),  secretary  of  the  common- 
wealth of  Massachusetts,  do  hereby  certify  that  said  (the  names  of  the  subscribers 
to  the  agreement  of  association),  their  associates  and  successors,  are  legally  or- 
ganized and  established  as,  and  are  hereby  made,  an  existing  corporation  under 
the  name  of  (name  of  the  corporation),  with  the  powers,  rights  and  privileges, 
and  subject  to  the  limitations,  duties  and  restrictions,  which  by  law  appertain 
thereto. 

Witness  my  official  signature  hereunto  subscribed,  and  the  great  seal  of  the 
commonwealth  of  Massachusetts  hereunto  affixed,  this 

day  of  in  the  year  (the  date  of  the  filing  of  the  articles  of 

organization). 

19  The  state  secretary  shall  sign  the  certificate  of  incorporation  and 

20  cause  the  great  seal  of  the  commonwealth  to  be  thereto  affixed,  and 

21  such  certificate  shall  have  the  force  and  effect  of  a  special  charter.    The 

22  existence  of  every  such  corporation  which  is  not  created  by  special  law 

23  shall  begin  upon  the  filing  of  the  articles  of  organization  in  the  office  of 

24  the  state  secretary,  who  siiall  also  cause  a  record  of  the  certificate  of 

25  incorporation  to  be  made,  and  such  certificate  or  such  record,  or  a  certi- 

26  fied  copy  thereof,  shall  be  conclusive  evidence  of  the  existence  of  the 

27  corporation. 

MANAGEMENT. 

1  Section  6.     The  shareholders  of  every  such  corporation  shall  make  By-laws. 

2  and  adopt  the  necessary  by-laws  consistent  with  law  for  the  government  §§  e,'  le. ' 
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P.  s.  117, 5  6.    of  its  affairs,  and  a  copy  thereof  shall  be  filed  in  the  office  of  the  com-    3 


missioner  of  banks.  4 


1901.  123. 

R.  L.  lU,  §  6, 

§rs.«.^'             The  by-laws  shall  provide  for  and  determine —  5 

1919, 350,  §  45.       (^^-^  -pjjg  l[JJ^Q  for  holding  the  annual  meeting  of  the  shareholders  and  6 

the  monthly  meetings  of  the  board  of  directors,  and  for  the  receipt  of  7 

moneys.  S 

(b)  The  manner  of  calling  either  regular  or  special  meetings.  9 

(c)  The  number  necessary  to  constitute  a  quorum  at  all  meetings.  10 
(c/)  The  qualifications  of  electors.  1 1 
(e)  The  number,  title  and  duties  of  officers  and  standing  committees,  12 

their  terms  of  office  and  the  manner  of  their  election  or  appointment.  13 

(/)  The  care  and  custody  of  money,  securities  and  property  of  the  14 

bank.  15 

(g)  The  method  of  loaning  the  funds  of  the  bank.  16 

(/;)  The  proportion  of  profits,  if  any,  to  be  reserved  upon  voluntary  17 

withdrawals.  18 

(/)  The  time  within  which  satisfactory  security  for  real  estate  loans  19 

shall  be  offered.  20 

(j)  Whether  partial  payments  of  less  than  fifty  dollars  may  be  received  21 

upon  loans.  22 

(k)  The  rate  of  fines  to  be  charged  upon  delinquent  payments.  23 

(/)  The  manner  of  transferring  shares  and  the  fee  therefor.  24 

{m)  The  manner  and  conditions  imder  which  the  by-laws  may  be  25 

amended.  26 

eiMtfon.  etc.  SECTION  7.     The  business  and  affairs  of  every  such  corporation  shall     1 

'^^J'j'l'*'         be  managed  by  a  board  of  not  less  than  five  directors  to  be  elected  by  the     2 

fss^s  ^yi' 1*1     shareholders.     Directors  may  be  elected  for  terms  of  not  less  than  one     3 

ifloi;  1231         nor  more  than  three  vears,  and,  in  case  the  term  is  more  than  one  ^■ear,    4 

1912.' 623,'     '    they  shall  be  divided  into  classes  and  an  equal  number,  as  nearly  as    5 

1914, 643.  §  1.    may  be,  elected  each  year.    All  vacancies  in  the  board  or  in  any  office    6 

1926!  15a  §  1.    ™^y  ^^  filled  by  the  board  of  directors  for  the  unexpired  term.    Every    7 

ofl^cer  and  director  when  appointed  or  elected  shall  take  an  oath  that    S 

he  will  faithfully  and  impartially  discharge  the  duties  devolving  upon    9 

him,  and  the  fact  that  the  oath  has  been  taken  shall  be  entered  in  the  10 

records  of  the  corporation;  and  if  a  person  appointed  or  elected  does  not,  11 

within  thirty  days  thereafter,  take  the  oath,  his  office  shall  thereupon  12 

become  vacant.    The  president,  vice  president,  treasurer,  clerk,  and  other  13 

officers  whose  election  is  not  otherwise  herein  or  in  section  ten  expressly  14 

provided  for,  may  be  chosen  either  by  the  shareholders  or  by  the  board  15 

of  directors  as  the  by-laws  may  determine.     No  shareholder  shall  be  16 

entitled  to  more  than  one  vote  at  any  meeting,  and  no  shareholder  shall  17 

vote  by  proxy.    All  officers  shall  be  elected  by  ballot,  shall  be  shareholders  IN 

when  nominated  and  shall  continue  to  hold  their  offices  until  their  sue-  19 

cessors  have  been  chosen  and  shall  have  assumed  their  duties,  and  no  such  20 

corporation  shall  expire  from  neglect  to  elect  officers  at  the  time  pre-  21 

scribed  in  its  by-laws.    If  an  officer  ceases  to  be  a  shareholder  his  office  22 

shall  thereupon  become  vacant.     If  a  director  fails  both  to  attend  the  23 

regular  meetings  of  the  board  and  to  perform  any  of  the  duties  devolving  24 

upon  him  as  such  director  for  six  consecutive  months,  his  office  may  be  25 

declared  by  the  board  at  the  next  regular  meeting  to  be  vacant.    A  record  26 

of  any  vacancy  shall  be  entered  upon  the  books  of  the  corporation,  and  a  27 

transcript  of  such  record  shall  be  sent  by  mail  to  the  person  whose  office  28 

has  been  made  vacant.  29 
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1  Section  S.     At  the  first  meeting  of  the  board  of  directors  after  the  Security 

2  annual  meeting  for  the  election  of  officers,  the  board  shall  elect  from  its  ioibTeMfi  7. 

3  own  number  a  security  committee  of  at  least  three  members,  whose  duty 

4  shall  be  to  examine  real  estate  offered  as  security  for  loans  and  to  report 

5  thereon  as  required  by  section  twenty-fi\e. 

6  The  personal  examination  of  any  parcel  of  real  estate  by  the  security 

7  committee  may  be  omitted  by  special  vote  of  the  board  of  directors. 

8  No  member  of  the  security  committee  shall  make  an  official  report 

9  upon  property  offered  as  security  for  a  loan  in  which  he  has  a  personal 
10  interest. 

1  Section  9.    The  treasurer  shall  keep  the  accounts  and  have  charge  of  put'^of 

2  all  books  and  papers  necessary  therefor,  and  dispose  of  and  secure  the  Bond. 

3  safe  keeping  of  all  money,  securities  and  property  of  the  corporation,  in  p.  s.'ii7.'§  i7. 

4  the  manner  designated  b\-  the  by-laws,  and  the  treasurer  and  all  other  fl^l.  ii4.  §  7'. 

5  permanent  employees  having  access  at  all  times  to  the  cash  or  negotiable  §§'|,'4F' 

6  securities,  shall  each  give,  subject  to  section  twenty-four  of  chapter  one  [H^-  H'  ^  ^■ 

7  hundred  and  sixty-eight,  a  bond  for  the  faithful  performance  of  their 

8  respective  duties  in  such  amount  as  the  board  of  directors  may  require, 

9  provided  that  such  treasurer  and  other  permanent  employees  may  in  the 

10  discretion  of  the  commissioner  be  included  in  one  or  more  schedule  or 

1 1  blanket  bonds,  approved  by  him  as  to  the  conditions  thereof  and  as  to 

12  the  sureties  thereon. 

1  Section  10.     Such  corporation  may  provide  in  its  by-laws  for  an  Assistant 

2  assistant  treasurer  if  the  commissioner  approves  and,  if  it  has  assets  in  igTe"^"' 

3  excess  of  five  million  dollars,  for  such  additional  number  of  assistant  lUl'.  ito!  5  2^' 

4  treasurers  as  the  commissioner  approves,  and  may  so  provide  for  the 

5  election  of  such  assistant  treasurer  or  assistant  treasurers  by  either  the 

6  shareholders  or  the  board  of  directors.    An  assistant  treasurer  may  per- 

7  form  all  the  duties  of  the  treasurer. 

1  Section  11.    The  board  of  directors  shall  hold  stated  monthly  meet-  Meetings,  place 

2  ings  at  any  place  in  the  to^\Ti  where  the  bank  is  located,  and  its  usual  i877'!^224!^' 

3  business  shall  be  transacted  at  its  office  only,  which  shall  be  in  the  towTi  iss^  27!'. 

4  named  in  its  agreement  of  association;   but  moneys  due  the  bank  may  p.'s.''ii7,  §7. 

5  be  collected  by  the  treasurer,  or  other  person  duly  empowered  by  the  ^'f;  -^f^ 

6  directors,  upon  such  days  and  in  such  other  places  as  may  be  designated  ^^^  |^-^ 

7  by  vote  of  the  directors  and  approved  by  the  commissioner,  and  the  bank  §5  i.'s,  s.' 

8  may  advertise  its  branch  in  such  manner  as  the  commissioner  may  $5  9.'45. ' 

9  prescribe.  i^'^'^*- 

1919,  350,  §  45. 
CAPITAL. 

1  Section  12.     The  capital  to  be  accumulated  shall  be  unlimited  and  i|77224*'T?' 

2  shall  be  divided  into  shares  of  the  ultimate  value  of  two  hundred  dollars  p.  s.'iu.js.' 

3  each;  provided  that  the  total  value  of  paid-up  shares  outstanding  at  it^L.  114, 1 1: 

4  any  one  time  shall  not  exceed  ten  per  cent  of  the  assets  of  the  corporation.  Igili  623!  ^  * 

5  The  shares  may  be  issued  in  quarterly,  half  yearly  or  yearly  series,  in  fliV^'ew,  §  2. 

6  such  amounts  and  at  such  times  as  the  board  of  directors  may  determine.  }^j|'  ^-  \  j 

7  Shares  of  a  prior  series  may  be  issued  after  a  new  series,  subject  to  the  is^o!  429. 

8  approval  of  the  board  of  directors.     Paid-up  shares  may  be  issued,  sub-  1924:223.'  ?  1. 

9  ject  to  such  approval,  each  share  to  have  a  value  of  tv>-o  hundred  dollars,  ^"p-'^*^'*'**- 
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which  shall  be  paid  by  the  purchaser  when  the  shares  are  issued,  together  10 

with  interest  from  the  last  distribution  of  profits  at  a  rate  fixed  by  the  11 

directors,  but  not  in  excess  of  the  rate  distributed  to  unmatured  shares.  12 

Paid-up  shares  shall  participate  in  each  distribution  of  profits  in  the  13 

same  manner  and  to  the  same  extent  as  matured  shares,  as  provided  in  14 

section  forty,  but  at  a  rate  not  to  exceed  five  per  cent.     No  person  shall  15 

hold  more  than  forty  unmatured  shares,  ten  matured  and  ten  paid-up  16 

shares  in  any  one  bank  at  the  same  time.     Paid-up  shares  may  be  with-  17 

drawn  or  retired  in  the  manner  provided  in  sections  sixteen  and  eighteen  18 

for  matured  shares.  19 


Payment 
of  dues. 
1877,224, 
§§5,7,9. 
1881,  271, 
§  1,  cl.  3. 
PS.  117,  §7. 
R.  L.  114,  §  8. 
1912,  623, 
§§  11,  45. 
1914,  643,  §  3. 


Section  13.    On  or  before  the  regular  monthly  meeting  for  the  re-  1 

ceipt  of  moneys,  as  fixed  by  the  by-laws,  every  shareholder  shall  pay  to  2 

the  corporation,  as  a  contribution  to  its  capital,  one  dollar  as  dues  upon  3 

each  unmatured  share  held  by  him  until  it  is  withdrawn,  forfeited,  re-  4 

tired  or  matured.     Payment  of  dues  on  each  series  shall  begin  with  its  5 

issue.  6 


Shares  issued 
to  minors  or 
trustees. 
1887,  216,  §  3. 
R.  L.  114,  §  5. 
1912,  623, 
§§  12.  45-. 


Section  14.  Shares  may  be  issued  in  the  name  of  a  minor,  and  may,  1 
in  the  discretion  of  the  directors,  be  withdrawn,  as  provided  in  section  2 
sixteen,  by  the  minor  or  by  his  parent  or  guardian,  and  in  either  case  pay-  3 
ments  made  on  such  withdrawals  shall  be  valid.  A  minor  under  the  age  4 
of  eighteen  shall  not  have  the  right  to  vote.  If  shares  are  held  in  trust,  5 
the  name  and  residence  of  the  beneficiary  shall  be  disclosed  and  the  ac-  6 
count  shall  be  kept  in  the  name  of  the  holder  as  trustee  for  such  person.  7 
If  no  other  notice  of  the  existence  and  terms  of  the  trust  has  been  given  in  8 
writing  to  the  corporation,  such  shares  may,  upon  the  death  of  the  trustee,  9 
be  withdrawn  by  the  person  for  whom  such  deposit  was  made  or  by  his  10 
legal  representatives.  1 1 


Joint  accounts. 
1912,  623,  §  13. 


Section  15.  Shares  may  be  issued  to,  or  in  the  name  of,  two  persons 
or  the  survivor;  and  in  the  event  of  the  death  of  either,  the  corporation 
shall  be  liable  thereon  only  to  the  survivor,  and  while  both  are  living 
payment  to  either  shall  discharge  the  liability  to  both.  The  joint  owner- 
ship of  shares  shall  not  confer  the  right  to  vote  to  a  greater  extent  than 
if  they  were  held  by  an  individual. 


Number  of 
shares  in  joint 
accounts 
Umited. 
1924,  223,  §  2. 


Section  15A.     The  number  of  shares  which  may  be  issued  by  the  1 

corporation  and  held  at  the  same  time  in  any  joint  account  provided  for  2 

in  section  fifteen  shall  not  exceed  eighty  unmatured  shares,  twenty  ma-  3 

tured  shares  and  twenty  paid-up  shares.     Either  party  to  such  a  joint  4 

account  may  also  hold  shares  in  his  individual  name,  but  the  total  5 

amount  of  such  shares  held  by  him,  both  jointly  and  individually,  in  6 

such  corporation  at  the  same  time  shall  not  exceed  eighty  unmatured  7 

shares,  twenty  matured  shares  and  twenty  paid-up  shares.  8 


withdrawal 

of  shares. 

Temporary 

loans  by 

bank. 

1877,  224,  §  10. 

1881,  271, 
§  1,  cl.  3. 

P.  S.  117,  §  8. 

1882,  251,  §  1. 
1887,  216,  §  2. 
K.  L.  114,  1  9. 


Section  16.     Upon  giving  thirty  days'  written  notice  to  the  treasurer  1 

of  his  intention  so  to  do,  a  shareholder  may  withdraw  unpledged  shares,  2 

but  the  board  of  directors  of  such  corporation  may  at  any  time  require  3 

a  member  holding  unpledged  matured  shares  to  give  ninety  days'  written  4 

notice  of  his  intention  so  to  do.     He  shall  be  paid  the  balance  remaining  5 

after  deducting  from  the  amount  then  standing  to  the  credit  of  the  shares  6 

all  fines,  any  other  charges  legally  incurred,  and  such  part  of  the  profits  7 
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8  credited  thereto,  as  the  by-laws  may  prescribe;    but  at  no  time  shall  Jg^HM^' 

9  more  than  one  half  of  the  funds  in  tiie  treasiirN-  be  applicable  to  the  de-  §S  14,45.' 

10  mands  of  witlidrawiiiR  sJiarehoiders  witiiout  the  consent  of  the  directors,  loioisoo,'  §  45. 

11  All  withdrawals  shall  be  paid  in  the  order  in  which  notices  thereof  are  iMVassiicy. 

12  given,  and  the  treasurer  may  waive  such  notices,  in  his  discretion,  under  agig)  ^7'. 

13  such  restrictions  as  may  be  imposed  by  the  board  of  directors.     On  any 

14  occasion  when  there  is  an  unusual  demand  by  shareholders  for  real 

15  estate  loans  or  for  withdrawal  from  the  funds  of  any  such  corporation,  it 

16  may,  by  a  vote  of  at  least  three  fifths  of  its  directors  and  with  the  con- 

17  sent  of  the  commissioner,  borrow  from  any  national  bank,  savings  bank, 
IS  co-operative  bank  or  trust  company  for  a  period  of  not  more  than  si.x 

19  months.     As  .security  for  such  loans,  it  may  pledge  any  portion  of  its 

20  securities  or  resources. 

1  Section  17.     The  shares  of  a  non-borrower  who  continues  in  arrears  Forfeiture 

2  more  than  si.x  months  shall,  at  the  option  of  the  directors,  if  he  fails  to  Jl^y.^Sli,  §  13. 

3  pay  the  arrears  within  thirty  days  after  notice,  be  declared  forfeited,  and  fjlg  Vss  ^  '^' 

4  the  withdrawal  value  of  the  shares  at  the  time  of  forfeiture  shall  be  as-  f^^^-  ll*-  ^  ^^■ 

5  certained,  and,  after  deducting  all  fines  and  other  legal  charges,  the  bal-  §§  15,45.' 

6  ance  remaining  shall  be  transferred  to  an  account  to  be  designated  the 

7  "Forfeited  Share  Account",  to  the  credit  of  the  defaulting  shareholder, 

8  who  shall  be  entitled,  upon  giving  thirty  days'  notice,  to  receive  out  of 

9  the  funds  appropriated  for  the  payment  of  withdrawals  the  balance  so 

10  transferred  without  interest  from  the  time  of  the  transfer,  all  defaulting 

1 1  shareholders  being  entitled  to  receive  their  balance  so  transferred  in  the 

12  order  in  which  their  respective  notices  are  given.     All  shares  forfeited 

13  shall  cease  to  participate  in  any  profits  accruing  after  the  adjustment  and 

14  valuation  of  shares  last  preceding  said  forfeiture. 

1  Section  18.     The  directors  may  retire  the  unpledged  shares  of  any  Retirement 

2  series  after  four  years  from  the  date  of  their  issue,  by  enforcing  the  with-  i877,''224,  §  10. 

3  drawal  of  the  same  in  the  following  manner:  the  treasurer  shall  season-  IT.^ci^s'' 

4  ably  send  to  every  shareholder  in  the  series  in  which  shares  are  to  be  fg|^  "j^j  ^^^ 

5  retired  a  notice  in  the  following  form,  and  the  shares  shall  be  retired  in  ^^^jj  \\l'  |  ^ 

6  accordance  with  its  provisions:  1903, 95,  '§  1. ' 

1906,  204, 
§§  1,3,5. 

The  board  of  directors  have  voted  to  retire  on  the  day  §§'i~6  ^4!' 

of  ,  19        ,  shares  in  series  No.  ,  1914, 643,  §  5._ 

in  which  you  are  a  shareholder.  jg.' j'  Igg  *  ^^ 

Should  you  desire  to  have  your  shares,  or  any  number  of  them,  retired  and  to  §  267. 
receive  the  full  value  thereof,  you  will  please  notify  the  treasurer  in  writing  on 
or  before  ,  19 

If  the  shares  voluntarily  offered  exceed  the  number  desired,  the  shares  to  be 
retired  will  be  determined  by  lot  from  those  offered. 

If  the  number  so  offered  is  less  than  the  number  desired,  the  number  offered 
shall  be  retired  and  the  balance  determined  by  lot  from  the  remaining  shares 
in  the  series. 

7  The  directors  may,  under  rules  made  by  them,  retire  matured  shares 

8  at  any  time  and  in  such  order  and  manner  as  they  may  provide. 

9  The  shareholders  whose  shares  are  retired  shall  be  paid  the  full  value 

10  thereof,  less  all  fines  and  any  other  charges  legally  incurred.     Shares 

1 1  pledged  for  share  loans  shall  be  treated  as  unpledged  shares.     Whenever 

12  shares  are  retired  between  the  dates  of  adjustment  of  profits,  interest 

13  shall  be  paid  upon  the  full  value  of  the  shares  from  the  date  of  the  pre- 
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ceding  adjustment  to  the  date  of  retirement,  at  the  rate  at  which  profits  14 
were  distributed  at  said  preceding  adjustment.  15 

The  commissioner,  whenever  he  deems  it  necessary  for  the  welfare  of  16 
the  shareholders  in  any  such  corporation,  may  order  the  retirement  of  17 
matured  shares,  or  of  unmatured  shares  in  any  series  after  four  years  18 
from  the  date  of  issue,  and  the  board  of  directors  shall,  in  the  manner  here-  19 
inbefore  provided,  comply  with  the  order  of  the  commissioner.  20 

^shfref.  Section  19.     Whenever  shares  of  a  given  series  reach  the  value  of    1 

§*f^ci"V'         t'^o  hundred  dollars,  either  by  the  payment  of  dues,  the  addition  of  a    2 

fsli  ^251  \^i     regular  dividend  or  the  addition  of  interest  as  hereinafter  provided,  they    3 

188?!  216!  §  5.    shall  be  deemed  matured  and  all  pavments  of  dues  thereon  shall  cease,    4 

R.  l!  114'.  §  lb.  and  the  owner  of  each  unpledged  share  shall  be  paid  out  of  the  funds  of    5 

1912!  623,  ^'     the  corporation  the  matured  value  thereof;  or  if  he  shall  so  elect,  and  at    6 

UiI,'oi3,  §  6.    the  option  of  the  directors,  there  may  be  entered  on  his  pass  book  any    7 

Top  a'g  388.  number  of  shares  that  have  matured,  not  exceeding  ten,  and  such  shares    8 

0.919)' 39'         ^'^^''  continue  as  matured  shares  in  said  corporation,  subject  to  be  with-    9 

drawn  or  retired  as  provided  in  sections  sixteen  and  eighteen,  but  at  no  10 

time,  except  as  provided  in  section  twenty,  shall  more  than  one  half  of  11 

the  funds  in  the  treasury  be  applicable  to  payment  of  shares,  either  12 

matured  or  unmatured  or  both,  without  the  consent  of  the  directors.  1-3 

For  the  purpose  of  determining  the  maturity  of  shares  between  the  dates  14 

of  adjustment  of  profits,  there  shall  be  added  to  the  value  of  the  shares  15 

interest  for  all  full  months  from  the  date  of  the  preceding  adjustment  to  16 

the  date  when  the  addition  thereof  will  mature  the  shares.     The  interest  17 

to  be  added  shall  be  at  the  same  rate  at  which  profits  were  distributed  at  18 

the  last  preceding  adjustment;  but  before  the  payment  of  matured  shares  19 

all  arrears  and  fines  shall  be  deducted.     In  the  event  of  a  dissolution  20 

and  winding  up  of  such  corporation,  by  process  of  law  or  otherwise,  any  21 

member  holding  matured  or  paid-up  shares  of  such  corporation  shall  not  22 

thereby  be  entitled  to  any  preference  o^■er  any  holder  of  immatured  23 

shares,  and  all  shares,  whether  matured,  paid-up  or  unmatured,  shall  be  24 

held  and  treated  as  belonging  to  one  general  class  of  liability.  25 

Payment  of  SECTION  20.     Whenever  a  notice  of  withdrawal  of  either  matured  or    1 

drawaisand      unmatured  shares  has  been  filed,  or  shares  have  reached  maturity,  and    2 

shares.  either  shall  have  remained  unpaid  for  a  period  of  six  months  from  the    3 

1914:  til'.  1 7^'  date  when  payment  thereof  is  due,  all  the  receipts  of  the  bank  from  any    4 

1919, 350,  §  45.  gQyj.(,g  whatever  shall,  after  the  payment  of  the  legitimate  expenses  of    5 

conducting  business,  be  applied  to  the  payment  of  such  withdrawals    6 

and  matured  shares;  and  the  board  of  directors  or  the  commissioner,  at    7 

his  discretion,  may  direct  that  such  payments  shall  be  made  upon  a    8 

ratable  and  proportionate  basis.     This  section  shall  not  apply  to  a  bank    9 

which  may  become  subject  to  sections  twenty-two  to  thirty-six,  in-  10 

elusive,  of  chapter  one  hundred  and  sixty-seven.  11 

LOANS  AND   INVESTMENTS. 

fifnIl!l''f„°L,  Section  21.     The  funds  accumulated,  after  due  allowance  for  all  1 

1877,224,  necessary  expenses  and  the  payment  ot  shares,  shall,  at  each  stated  2 

issi'.  271,  monthly  meeting,  be  offered  to  applicants  according  to  the  premium  bid  3 

p.  s.'^i'i?,  by  them  for  priority  of  right  to  a  real  estate  or  share  loan,  which  shall  4 

i882!'25V,  §  2.  consist  of  a  percentage  charged  on  the  amount  loaned  in  addition  to  5 

1896;  277.  interest,  at  a  rate  not  less  than  five  per  cent  per  annum,  payable  in  6 
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7  monthly  instalments.     If  the  corporation  so  provides  in  its  by-laws,  the  r.  l.  114, 

8  bid  for  loans  shall,  instead  of  a  premium,  be  a  rate  of  annual  interest  not  i9ioI'288. 

9  less  than  five  per  cent  per  annum  payable  in  montlily  instalments  upon  §§'i9°||' 

10  the  amount  desired.     Any  such  corporation  may,  when  so  autliorized  by  4  0p.A.G.335. 

11  its  by-laws,  dispense  with  the  offering  of  its  money  for  bids,  and  in  lieu 

12  thereof  may  loan  its  money  at  such  rate  of  interest  not  less  than  five  per 
1.3  cent  per  annum  or  interest  and  premium  as  may  be  fixed,  from  time  to 
14  time,  by  the  board  of  directors,  in  wiiich  case  the  priority  of  riglit  to  a 
1.5  loan  shall  be  decided  by  tiie  priority  of  the  approved  ajipiications  therc- 

16  for.     Such  bids  or  rates  shall  include  the  whole  interest  to  be  paid  and 

17  may  be  at  any  rate  not  less  than  five  per  cent  per  ammm. 

1  Section  22.     Any  person  whose  ai)plIcation  is  accepted  shall  be  en-  Limitation 

2  titled,  upon  giving  proper  security,  to  receive  a  real  estate  loan  of  a  sum  is77!224,  §7. 

3  not  exceeding  two  hundred  dollars  for  each  unpledged  share  held  by  him,  fsatj.Vs; '  ^"^ 

4  or  a  share  loan  within  the  limitations  hereinafter  provided. 

isno,  277.  1910,  28S. 

R.  L.  114,  §11.  1912,  623,  §§  20,  45. 

1  Section  23.     The  directors  may  invest  any  imsold  or  surplus  funds  Loans  and 

2  in  any  of  the  securities  named  in  the  second  clause  of  section  fifty-four  of  uMokiTunds?^ 

3  chapter  one  hundred  and  sixty-eight,  or  may  loan  such  funds  upon  first  l^f/'i""' 

4  mortgages  of  real  estate  situated  in  this  commonwealth,  or  upon  the  f^jg^^  '//•  5 1"- 
.5  shares  of  the  bank,  upon  the  conditions  imposed  by  section  twenty-five,  \^^f  277. 

6  twenty-six  or  twenty-seven  of  this  chapter;   but  in  either  case  the  loans  is'ic'ass.' 

7  shall  be  at  the  highest  rate  obtained  on  a  real  estate  loan  at  the  last  §f2i,^4"l.' 

8  preceding  monthly  sale  of  money  or  at  the  prevailing  rate  when  fixed  by  ^^^  ^^"^'  ^®' 

9  the  board  of  directors. 

1  Section  24.     A  borrowing  shareholder  shall,  in  addition  to  the  dues  interest 

2  on  his  shares,  pay  interest,  and  the  premium,  if  any,  monthly  on  his  loan,  fssrin^,' 

3  at  the  determined  rate,  until  his  shares  reach  their  matured  value,  or  p.'g.nf  5 12 

4  until  the  loan  has  been  repaid.     Interest  may  be  computed  from  the  fcJiVeis'^^^' 

5  date  on  which  the  money  is  ad\anced;  and  when  the  said  matured  value  §§  22, 45.' 

6  is  reached,  the  shares  shall  be  cancelled,  the  loan  discharged,  and  the  4  0p!a.'g.388. 

7  balance,  if  any,  due  upon  the  shares  shall  be  paid  to  the  member. 

1  Section  2.5.     Xo  loan  shall  be  made  upon  real  estate  unless  a  written  Applications 

2  application  is  made  therefor,  showing  the  date,  name  of  applicant,  amount  ["ai'est'ate.'' 

3  of  loan  desired,  description  of  property  offered  and  other  information  Jggf ;  3II;  f  ff- 

4  deemed  necessary.     A  written  report  thereon  shall  be  made  by  at  least  ^^*  ^"^^^  ^^■ 

5  two  members  of  the  security  committee,  signed  by  them,  approving  the 

6  security  offered  and  certifying  to  the  value  of  the  property  according  to 

7  their  best  judgment.     The  application  and  report  shall  be  filed  and  pre- 

8  served  with  all  other  papers  relating  to  the  loan. 

1  Section  26.     For  every  loan  made  upon  real  estate  a  note  shall  be  Loans  oti 

2  given,  accompanied  by  a  transfer  and  pledge  of  the  requisite  number  of  Convef si'o^ii  into 

3  shares  standing  in  the  name  of  the  borrower,  and  secured  by  a  mortgage  I'i^meXln" 

4  of  real  estate  situated  in  the  commonwealth,  the  title  to  which  is  in  the  \lll\  g^'  5  f; 

5  name  of  the  borrower  and  which  is  unencumbered  by  any  mortgage  or  psin'ua' 

6  lien  other  than  mmiicipal  liens  or  such  as  may  be  held  by  the  corporation  !»»''■  i^s.  §  i- 

7  making  the  loan.    No  loan  upon  one  parcel  of  real  estate  shall  exceed  R.  l'  ni*'  §  i^- 

8  eight  thousand  dollars  and  no  loan  shall  exceed  eighty  per  cent  of  the  1912'  623! 

§§24, 45. 
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191S,  S3.  §  2.  value  of  the  mortgaged  property,  if  improved  real  estate,  nor  more  than  9 
259  Mass!  79.'  fifty  per  cent  of  such  value,  if  vacant  land,  as  certified  by  the  security  10 
2  Op.  A.  G.  462.  committee.  The  shares  so  pledged  shall  be  held  by  the  corporation  as  11 
collateral  security  for  the  performance  of  the  conditions  of  the  note  and  12 
mortgage.  The  note  and  mortgage  shall  recite  the  number  of  shares  13 
and  the  series  to  which  the  shares  belong  and  the  amount  of  money  ad-  14 
vanced  thereon,  and  shall  be  conditioned  upon  the  payment  at  or  before  15 
the  stated  meetings  of  the  corporation  of  the  monthly  dues  on  said  shares,  16 
and  the  interest  and  premium,  if  any,  upon  the  loan,  with  all  fines  on  pay-  17 
ments  in  arrears,  until  said  shares  reach  their  matured  value  or  until  said  18 
loan  is  otherwise  cancelled  and  discharged.  If  the  borrower  fails  to  offer  19 
security  satisfactory  to  the  directors  within  the  time  prescribed  by  the  20 
by-laws,  his  right  to  the  loan  shall  be  forfeited  and  he  may  be  charged  21 
with  one  month's  interest  and  one  month's  premium,  if  any,  at  the  22 
determined  rate,  and  with  such  part  of  the  expenses  incurred  as  may  be  23 
determined  by  the  board  of  directors;  and  the  money  appropriated  for  24 
such  loan  may  subsequently  be  reloaned.  25 

Whenever  the  full  value  of  shares  pledged  to  secure  any  loan  on  im-  26 
proved  real  estate  made  and  secured  as  aforesaid,  after  deducting  all  fines  27 
and  other  charges  legally  incurred  respecting  said  shares,  shall  equal  or  28 
exceed  twenty-five  per  cent  of  the  original  amount  of  the  note  evidencing  29 
such  loan,  but  not  earlier  than  four  years  after  the  date  of  said  note,  sucli  30 
loan  may,  at  the  option  of  the  owner  of  such  shares  and  with  the  approval  31 
of  the  directors,  be  converted  into  a  demand  or  time  loan  bearing  interest  32 
at  a  determined  rate  payable  monthly  or  quarterly,  and  evidenced  by  a  33 
new  note  secured  by  a  first  mortgage  in  common  form  upon  said  real  34 
estate;  provided,  that  upon  application  of  the  shareholder  for  such  con-  35 
version,  a  report  approving  the  security  for  such  converted  loan  and  a  36 
certification  of  the  value  of  the  real  estate  securing  the  same  shall  be  37 
made  in  the  manner  provided  by  section  twenty-five  for  original  co-  38 
operative  bank  loans  and  that  said  loan  when  so  converted  will  not  39 
exceed  sixty  per  cent  of  the  value  of  the  real  estate  securing  the  same,  as  40 
certified  as  aforesaid,  and  said  shareholder  shall  subscribe  for  such  41 
number  of  shares  in  the  current  series  and,  until  the  discharge  of  such  42 
converted  loan,  shall  hold  such  number  of  shares,  as  the  treasurer  may  43 
determine.  44 

In  the  event  of  the  conversion  as  aforesaid  of  a  co-operative  bank  mort-  45 
gage  into  a  common  form  mortgage,  the  full  value  of  the  shares  pledged  46 
to  secure  the  co-operative  bank  mortgage,  after  deducting  all  fines  and  47 
any  other  charges  legally  incurred  and  such  sum  as  will  leave  the  unpaid  48 
balance  a  multiple  of  fifty  dollars,  shall  be  credited  to  the  owner  thereof,  49 
the  co-operative  bank  mortgage  discharged  and  the  shares  pledged  to  50 
secure  the  same  surrendered  and  cancelled.  51 

No  loan  or  mortgage  shall  so  be  converted  as  to  render  the  total  52 
amount  of  such  converted  loans  held  by  such  corporation  in  excess  of  53 
fifteen  per  cent  of  the  aggregate  amount  of  loans  secured  by  mortgage  54 
of  real  estate  held  by  such  corporation.  Every  parcel  of  real  estate  55 
mortgaged  to  secure  a  converted  loan  shall  be  revalued  at  intervals  of  56 
not  more  than  three  years  so  long  as  it  is  so  mortgaged,  by  at  least  two  57 
members  of  the  security  committee  of  the  corporation,  who  shall  certify  58 
in  writing  according  to  their  best  judgment  the  value  of  the  real  estate  59 
so  mortgaged.  Such  reports  shall  be  filed  and  preserved  with  the  records  60 
of  the  corporation.  If,  at  the  time  of  any  such  revaluation,  the  amount  61 
outstanding  on  such  a  converted  loan  is  in  excess  of  sixty  per  cent  of  the  62 
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63  value  of  the  real  estate  mortgaged  to  secure  the  same,  a  reduction  in  the 
04  amount  of  such  loan  shall  be  required,  as  promptly  as  may  be  practicable, 
65  sufficient  to  bring  its  amount  within  sixty  per  cent  of  the  saiil  value; 
6()  provided,  that  no  such  reduction  shall  be  required  prior  to  the  maturity 
67  of  the  loan. 

1  Section  27.     Loans  may  be  made  upon  unpledged   shares  to  an  i.oanson 

2  amount  not  exceeding  ninety  per  cent  of  their  witiulrawal  value  at  the  m2'i^623,  §  25. 
.S  time  of  the  loan,  and  for  every  such  loan  a  note  shall  be  given,  accom-  \llf  211' 

4  panied  by  a  transfer  and  pledge  of  the  shares  borrowed  upon.    Loans  4  0p.A.G.388. 

5  may  be  made  upon  matured  or  paid-up  shares  to  an  amount  not  exceed- 

6  ing  ninety  per  cent  of  their  face  value,  as  represented  by  the  certificate. 

7  For  every  such  loan  a  note  shall  be  given  accompanied  by  a  transfer  of  the 

8  certificate  as  collateral  for  the  loan. 

1  Section  28.     If  a  borrower  purchases  money  at  a  lower  rate  than  Agreement  for 

2  that  paid  by  him  on  an  existing  loan,  secured  by  a  mortgage,  for  the  [nte"res't°or°^ 

3  purpose  by  him  declared  of  reducing  the  premium  or  rate  of  interest  i894"342, 5  2. 

4  upon  said  loan,  a  new  mortgage  shall  not  be  required,  but  a  written  J*gjL.  lu,  §  13. 

5  agreement  for  the  reduction  of  said  premium  or  rate  of  interest,  signed  l^(?^'^K,  ~^, 

6  by  the  borrower  and  the  treasurer  of  the  bank,  with  the  written  approval 

7  of  the  president,  shall  be  valid,  and  shall  not  impair  or  otherwise  affect 

8  the  existing  mortgage;    and  thereafter  the  borrower  shall  make  the 

9  monthly  payments  on  the  loan  in  accordance  with  the  terms  of  said  agree- 

10  ment,  and  the  amoiuit  of  money  pre\iously  so  purchased  by  him  may  be 

11  re-sold  by  the  bank  at  the  same  meeting. 

1  Section  29.     A  borrower  or  one  of  several  joint  borrowers  or  his  heirs  Repayment 

2  or  assigns  may  repay  a  loan  at  any  time,  whereupon  his  account  shall  be  1877*224,  §  11. 

3  charged  with  the  full  amount  of  the  loan,  all  monthly  instalments  of  i'88^7,2\6,\  4*' 

4  interest,  premium  and  fines  in  arrears  and  any  other  legal  charges,  and  f'^  J-g  Y^- 

5  shall  be  given  credit  for  the  withdrawal  value  of  his  shares  pledged  and  JS?^'™- 

6  transferred  as  security;   the  pass  book  shall  be  surrendered  to  the  cor-  5527,45.' 

7  poration  and  the  balance  shall  be  received  by  the  corporation  in  full  sat- 

8  isfaction  of  said  loan.    All  settlements  made  between  stated  meetings  of 

9  tiie  directors  shall  be  made  as  of  the  date  of  the  stated  meeting  next  suc- 

10  ceeding  such  settlement.    A  borrower  desiring  to  retain  his  shares  and 

11  membership  may  repay  his  loan  without  claiming  credit  for  his  shares, 

12  whereupon  the  shares  shall  be  transferred  to  Iiim  free  from  any  claim  on 

13  account  of  the  repaid  loan. 

14  Partial  payments  of  loans  shall  be  received  in  amounts  of  fifty  dollars 
1.")  or  a  multiple  thereof,  or  in  such  less  amount  as  may  be  fixed  by  the  by- 

16  laws.    For  each  two  hundred  dollars  so  repaid  upon  a  real  estate  loan 

17  one  share  of  stock  shall  be  released  from  pledge. 

15  With  the  appro\al  of  the  board  of  directors,  any  borrower  upon  real 

19  estate  security,  unless  the  property  is  encumbered  by  a  mortgage  other 

20  than  that  held  by  the  bank  and  dated  prior  to  November  first,  nineteen 

21  hundred  and  tw'elve,  may  have  the  full  value  of  the  shares  upon  which 

22  the  loan  is  predicated,  less  such  sum  as  will  leave  the  amount  of  the  loan 

23  a  multiple  of  fifty  dollars,  applied  as  a  credit  to  the  amount  of  the  loan 

24  as  hereinafter  provided,  whereupon  such  shares  shall  become  cancelled, 

25  and  new  shares  in  the  current  series  shall  be  issued  to  the  borrower  in  the 

26  proportion  of  one  share  to  each  two  hundred  dollars  of  the  loan  remaining 

27  unpaid  after  the  application  of  the  value  as  aforesaid.    The  new  shares 
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issued  shall  be  transferred  and  pledged  to  the  bank  as  security  for  the  28 
balance  of  the  loan,  and  the  fact  thereof  shall  be  endorsed  upon  or  at-  29 
tached  to  the  note  in  the  following  form:  30 

,  19 

The  value  of  the  shares  herein  pledged,  less  such  sum  as  will  leave  the  amount 
of  the  loan  a  multiple  of  fifty  dollars,  amounting  to  $  has  this  day  been 

applied  as  a  credit  upon  this  note,  leaving  a  balance  due  and  unpaid  of  S  , 

to  secure  which  shares  of  series  have  been  issued,  and 

are  hereby  transferred  and  pledged.  For  value  received,  I  promise  to  pay  to  said 
corporation  or  to  its  order  dollars  at  or  before  its  monthly  meeting 

on  the  of  each  month  hereafter,  being  the  amount  of  the  monthly 

dues  on  the  shares  hereby  substituted,  and  of  the  monthly  interest  upon  said  bal- 
ance of  $  ,  together  with  all  fines  chargeable  by  the  by-laws  of  said  cor- 
poration upon  arrears  of  such  payments  until  said  substituted  shares  shall  reach 
maturity,  or  otherwise  sooner  to  pay  to  said  corporation  or  its  order  the  said  bal- 
ance of  S  ,  with  interest  and  fines  as  aforesaid. 


Witness, 


Treasurer. 


Neither  the  note  evidencing  the  loan  nor  the  mortgage  securing  the  .31 

same  shall  be  prejudiced  by  the  application  of  the  \-alue  and  the  change  32 

of  shares,  notwithstanding  the  fact  that  a  provision  for  such  application  33 

and  change  was  not  originally  made  in  the  note  or  mortgage,  and  both  34 

note  and  mortgage  shall  continue  to  be  held  by  the  bank  as  good  and  35 

sufficient  security  for  the  balance  remaining  unpaid.    After  the  applica-  36 

tion  of  the  value  as  a  credit,  the  amount  of  the  loan  shall  forthwith  be  37 

reduced  to  an  equal  extent,  and  the  borrower  shall  thereafter  be  liable  38 

for  only  the  reduced  amount  and  any  arrearages  or  penalties  occasioned  39 

by  his  own  default.  40 
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Section  30.  Any  such  corporation  may  purchase  at  public  or  private 
sale  real  estate  upon  which  it  may  have  a  mortgage,  judgment,  lien  or 
other  encumbrance,  or  in  which  it  may  have  an  interest,  and  may  sell, 
convey  or  lease  the  real  estate  acquired  by  it  and,  on  the  sale  thereof, 
may  take  a  mortgage  thereon  in  common  form  to  secure  the  payment  of 
the  purchase  price  or  of  a  part  thereof.  All  real  estate  shall  be  sold  within 
five  years  after  the  acquisition  of  the  title  thereto;  but  the  commissioner 
may,  on  petition  of  the  security  committee  of  the  corporation  and  for 
cause,  grant  additional  time  for  the  sale  of  the  same. 

Section  31.  Any  such  corporation  may,  with  the  approval  of  the 
commissioner,  invest  a  sum  not  exceeding  its  surplus  and  guaranty  fund 
accounts  in  the  purchase  of  a  suitable  site  and  the  erection  or  preparation 
of  a  suitable  building  for  the  convenient  transaction  of  its  business,  but 
in  no  case  exceeding  five  per  cent  of  its  dues  capital  or  one  hundred  thou- 
sand dollars.  Any  such  corporation  may,  with  the  approval  of  the  com- 
missioner, expend  a  sum  not  exceeding  one  per  cent  of  its  dues  capital  for 
alterations  in  any  building  leased  by  it  for  the  transaction  of  its  business, 
but  in  no  case  exceeding  its  surplus  and  guaranty  fund  accounts. 

Section  32.  If  a  borrower  is  in  arrears  for  dues,  interest,  premium  or 
fines  for  more  than  four  months,  or  commits  any  other  breach  of  the 
conditions  of  a  mortgage,  the  directors  may,  after  twenty-one  days' 
notice,  mailed  to  the  last  known  address  of  the  borrower,  declare  the 
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5  shares  forfeited  if  tiie  arrears  then  remain  unpaid  or  such  breach  con-  r.  l.  114,  §  19. 

6  tinues.    The  account  of  such  borrower  shall  then  be  del)ite(l  witli  the  §§  29, 45.' 

7  arrears  of  interest,  premium  and  fines  to  the  date  of  forfeiture,  and  the  2  0p.A.  g.2S6. 

8  shares  shall  he  credited  upon  tlie  loan  at  their  withdrawal  value.    The 

9  balance  of  the  account  sliall  immediately  become  due  and  payable,  and 

10  may,  and  after  si.x  months  shall,  be  enforced  against  tlie  .security,  and  be 

11  recovered,  together  with  interest  thereon,  as  all  debts  are  recovered  at 

12  law.    If  the  shares  of  a  borrower  are  in  arrears  at  the  maturity  of  the 

13  series,  his  account  shall  be  charged  with  the  amount  of  the  loan  and  all 

14  arrears  at  the  date  of  maturity,  and  shall  be  credited  with  the  value  of 

15  the  shares;   the  balance  of  the  account  shall  immediat-^ly  become  due 

16  and  payable  and  may,  and  after  six  months  shall,  be  enforced  against  the 

17  security,  and  be  recovered,  together  with  interest  thereon,  as  all  debts 
IS  are  recovered  at  law. 

1  Section  33.     For  the  accommodation  of  any  owner  of  shares  pledged  p^^^ents"  °' 

2  for  a  real  estate  loan  who  is  actualh-  engaged  in  the  military  or  naval  -i-utborized  tor 

• ,  c>    o  t  borrowers  en- 

3  service  of  the  United  States,  or  who  is  the  wife  or  a  dependent  member  gaged  in  war 

4  of  the  family  of  a  person  so  engaged,  or  for  the  accommodation  of  any  porariiy unable 

5  owner  of  shares  so  pledged  who  is  otherwise  temporarily  unable  to  make  payments. 

()  payments  to  such  a  corporation  on  account  of  his  loan  because  of  unem-  J931;  305,  /i. 

7  ployment  or  other  emergency,  the  directors  may  cause  to  be  endorsed 

8  on  the  mortgage  note  held  by  the  corporation  the  full  value  of  the  shares 

9  pledged  to  secure  the  same,  less  such  sum  as  will  leave  the  amount  of  the 

10  balance  due  thereon  a  multiple  of  fifty  dollars,  and  thereupon  such  shares 

11  shall  be  cancelled  and  further  payments  and  fines  thereon  waived,  and  the 

12  balance  due  as  aforesaid  shall  be  payable  as  provided  in  section  thirty- 

13  four,  with  interest  payable  monthly  at  the  original  rate  and  subject  to 

14  such  fine  as  may  lie  prescribed  by  the  by-laws  of  the  corporation  for 

15  default  by  shareholders  in  payment  of  interest  and  to  foreclosure  or  other 
10  remedy  provided  by  law,  in  case  of  default;   provided,  that  the  person 

17  seeking  such  accommodation,  or  any  person  in  his  behalf,  shall  sign  a 

18  written  request  therefor,  stating  his  reasons  and  agreeing  in  consideration 

19  thereof  to  abide  fully  by  the  terms  of  this  and  the  following  section  and 

20  also  all  requirements  of  the  directors,  who  shall  be  the  sole  judges  of  the 

21  necessity  of  the  accommodation  and  the  time  when  such  accommodation 

22  shall  be  terminated,  and  provided,  further,  that  no  suspension  of  payments 

23  as  aforesaid  for  any  cause  other  than  that  the  accommodated  party  is 

24  engaged  in  the  military  or  na\-al  .service  of  the  United  States  or  is  the  wife 

25  or  a  dependent  member  of  the  family  of  a  person  so  engaged  shall  extend 

26  for  a  period  longer  than  two  years. 

27  Neither  the  note  evidencing  the  loan  nor  the  mortgage  securing  the 

28  same  shall  be  prejudiced  by  the  application  of  the  value  of  the  shares 

29  provided  for  in  this  section  or  the  pledging  of  new  shares  provided  for  in 

30  section  thirty-four,  notwithstanding  the  fact  that  a  provision  for  such 

31  application  and  j)le(lging  was  not  originally  made  in  the  note  or  mortgage, 

32  and  both  note  and  mortgage  shall  continue  to  be  held  by  the  corporation 

33  as  good  and  sufficient  security  for  the  balance  remaining  unpaid. 

1  Section  34.     The  person  thus  accommodated,  or  his  successors  in  Resumption 

2  title,  may  at  any  time,  and  shall  upon  the  request  of  the  directors  at  any  plymcnts. 

3  time  after  the  expiration  of  said  military  or  naval  service  or  after  the  {93?;  365,^^2. 

4  period  of  accommodation  granted  under  the  preceding  section  for  tem- 

5  porary  inability  to  make  the  required  payments  has  been  terminated  as 
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therein  provided,  or  after  the  vesting  in  either  case  of  the  mortgaged  es-  6 

tate  in  a  person  other  than  the  person  accommodated,  subscribe  to  and  7 

pledge  as  security  for  the  balance  due  on  the  loan  one  new  share  in  the  8 

current  series  issued  by  the  corporation  for  each  two  hundred  dollars  or  9 

fraction  thereof  of  said  balance.     Failure  to  subscribe  to  and  pledge  such  10 

shares,  when  so  requested,  or  to  make  payments  thereon  in  accordance  11 

with  law  or  the  by-laws  of  the  corporation,  shall  render  said  balance  12 

immediately  due  and  payable,  and  payment  thereof  may  be  enforced  1.3 

against  the  security  by  foreclosure  proceedings  or  by  any  other  remedy  14 

provided  by  law  for  the  collection  of  debts.     The  fact  of  the  pledging  15 

of  new  shares  shall  be  endorsed  upon  or  attached  to  the  note  in  the  follow-  16 

ing  form:  17 

19 

The  value  of  the  shares  formerly  pledged  herein,  less  such  sum  as  left  the  amount 
of  the  loan  a  multiple  of  fifty  dollars,  amounting  to  $  having  been  ap- 

plied on  the  day  of  as  a  credit  upon  this  note, 

leaving  a  balance  due  and  unpaid  of  $  to  secure  which 

shares  of  series  have  been  issued,  and  are  hereby  transferred  and 

pledged.  For  value  received,  1  promise  to  pay  to  said  corporation  or  to  its 
order  dollars  at  or  before  its  monthly  meeting  on  the 

day  of  each  month  hereafter,  being  the  amount  of  the  monthly  dues  on  the  shares 
hereby  substituted,  and  of  the  monthly  interest  upon  said  balance  of  S  , 

together  with  all  fines  chargeable  by  the  by-laws  of  said  corporation  upon  arrears 
of  such  payments  until  said  substituted  shares  shall  reach  maturity,  or  other- 
wise sooner  to  pay  to  said  corporation  or  its  order  the  said  balance  of  S  , 
with  interest  and  fines  as  aforesaid. 

Witness, 

(Signature) 

Approved 

Treasurer. 

Section  35.     [Repealed,  1931,  305,  §  3.]  1 


Assignment 
of  loans  to 
insurance 
companies. 
1907,351. 
1912,  623,  §  30. 


Section  36.     Any  such  corporation  may  insert  in  its  form  of  real  1 

estate  mortgage  a  clause  providing  that  in  case  of  any  loss  by  fire  on  2 

the  mortgaged  property  in  respect  to  which  the  fire  insurance  companies  3 

shall  deny  Hability  as  to  the  insiu-ed  the  bank  may  at  its  option  assign  4 

the  debt  and  note  for  which  the  mortgage  was  given,  and  also  the  mort-  5 

gage,  to  the  insurance  companies,  upon  payment  to  the  bank  by  such  6 

companies  of  the  amount  due  upon  the  mortgage  loan  at  the  time  of  the  7 

fire,  together  with  the  unpaid  interest,  premium  and  fines,  if  any,  accrued  8 

thereon  at  the  date  of  the  assignment  less  the  value  of  the  forfeited  shares  9 

as  hereinafter  provided,  whereupon  the  note  and  mortgage  shall  forth-  10 

with  become  a  note  and  mortgage  for  such  total  balance  due,  payable  11 

upon  demand  with  interest  semi-annually  at  the  same  rate,  including  12 

premium,  if  any,  as  therein  stated,  the  first  payment  of  interest  to  be  13 

due  six  months  after  the  date  of  the  assignment,  and  any  shares  of  the  14 

bank  pledged  as  security  for  the  note  and  mortgage  loan  shall  be  for-  15 

feited  by  the  bank  immediately  before  the  execution  and  delivery  to  the  16 

insurance  companies  of  such  assignment,  and  the  withdrawal  value  of  17 

shares  so  forfeited  shall,  at  the  time  of  the  assignment,  be  credited  as  18 

a  part  payment  on  said  mortgage  loan,  the  balance  thereof  being  the  19 

balance  of  the  loan  due  at  the  time  of  the  assignment  to  the  insurance  20 

companies  as  aforesaid.    Any  mortgage  note  taken  under  this  section  21 

shall  contain  proper  reference  thereto.  22 
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GENERAL  PROVISIONS. 

1  Section  37.     A  shareholder  making  default  in  the  payment  of  his  Fines. 

2  monthly  dues,  interest  and  premiums,  shall  be  charged  such  a  fine,  not  p"s : ui.' i il' 

3  exceeding  two  per  cent  a  month  on  each  dollar  in  arrears,  as  may  be  Isge.'lsl 

4  fi.xed  by  the  by-laws.    No  fines  shall  be  charged  after  the  expiration  of  f^  ['^  y^*' 

5  six  months  from  the  first  lapse  in  any  such  payment,  nor  upon  a  fine  in  ifli2.'62.3, 
t)  arrears. 

7  No  shareholder  whose  shares  are  withdrawn,  forfeited  or  retired,  shall 

8  be  charged  with  fines  upon  such  shares  in  excess  of  the  profits  distributed 

9  thereto,  and  if  no  profits  shall  have  been  distributed  to  such  shares  no 

10  fines  shall  be  charged  thereon.     This  section  shall  not  prevent  a  borrower 

1 1  from  being  charged  with  fines  according  to  law  u{)on  interest  and  pre- 

12  miums  in  arrears. 

1  Section  38.     No  such  corporation,  and  no  person  acting  in  its  behalf,  offi"^^"^^, 

2  shall  ask  for,  take  or  receive  a  fee,  brokerage,  commission,  gift  or  other  ta^e  certain 

3  consideration  for  or  on  account  of  a  loan  made  by  or  on  behalf  of  such  Penkity. 

4  corporation,  other  than  appears  on  the  face  of  the  note  or  contract  by  r  l'  m'.  §  21. 

5  which  the  loan  purports  to  be  made;  but  this  section  shall  not  apply  to  §'§3"2,^4l.' 

6  a  reasonable  charge  for  services  in  the  examination  of  property  and 

7  titles,  and  for  the  preparation  and  recording  of  conveyances  to  the  cor- 

8  poration  as  security  for  its  loans.     Whoever  violates  any  provision  of 

9  this  section  shall  be  punished  by  a  fine  of  not  less  than  one  hundred  nor 
10  more  than  one  thousand  dollars. 

1  Section  39.     Any  such  corporation  may  charge  a  fee  for  the  transfer  Transfer  of 

2  of  shares  not  exceeding  twenty-five  cents.    The  amount  of  such  fee  shall  i9i2;''623^T33. 

3  be  fixed  by  the  by-laws.     Shares,  both  unmatured  and  matured,  may  be  i^i^-s^^,  §8. 

4  transferred  only  on  the  books  of  the  corporation,  in  such  manner  as  its 

5  by-laws  may  provide. 

1  Section  40.     The  board  of  directors  shall  distribute  the  profits  and  °'''|,7n,'J,''°° 

2  losses  annually,  semi-annually  or  quarterly  to  the  shares  then  existing,  i877. 224.  §  15. 

3  and  whenever  a  new  series  of  shares  is  to  be  issued.     Profits  and  losses  o.  2.'      '     ' 

4  shall  be  distributed  to  the  various  shares  existing  at  the  time  of  such  dis-  r.  L.'m.Vis. 

5  tribution,  in  proportion  to  their  value  at  that  time,  and  shall  be  computed  §5'|j,^4"|' 

6  upon  the  basis  of  a  single  share  fully  paid  to  the  date  of  distribution,  is".  6^3,  §9. 

7  Losses  shall  be  apportioned  immediately  after  their  occurrence.    At  each 

8  distribution  of  profits  on  unmatured  shares  there  shall  also  be  distributed 

9  profits  on  outstanding  matured  shares  at  a  rate  per  cent  fixed  by  the 

10  directors  but  not  in  excess  of  the  rate  distributed  to  unmatured  shares. 

11  Profits  distributed  on  outstanding  matured  shares  shall  be  credited  to 

12  the  owner  thereof  and  shall  be  payable  on  demand  at  any  time  thereafter, 

13  out  of  the  funds  of  such  corporation,  and  upon  such  profits  not  with- 

14  drawn  no  interest  or  profits  shall  accrue  or  be  distributed.  The  board 
1')  of  directors  shall  cause  to  be  recorded  in  the  minutes  of  its  meetings  the 
10  distribution  of  all  profits  and  losses. 

1  Section  40A.    Every  such  corporation  shall  establish  and  at  all  times  Reserve. 

2  maintain,  as  a  reserve  to  meet  withdrawals  of  shares  and  applications  nV.i.*^' 

3  for  share  loans,  an  amount  equal  to  not  less  than  three  per  cent  of  its 

4  total  resources.    Such  reserve  shall  consist  of  anv  or  all  of  the  follow- 
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ing:  —  (a)  cash  on  hand;  (b)  balance  payable  on  demand  due  from  any  5 
trust  company  incorporated  in  this  commonwealth  or  national  banking  6 
association  having  its  principal  place  of  business  within  this  common-  7 
wealth;  (c)  bonds  of  the  United  States;  (rf)  bonds  and  notes  of  this  8 
commonwealth.  If  at  any  time  subsequent  to  October  first,  nineteen  9 
hundred  and  thirty-two,  the  reserve  of  any  such  corporation  falls  below  10 
the  amount  herein  recjuired,  such  corporation  shall  not  make  any  real  11 
estate  loans,  except  additional  loans  and  reloans  upon  property  already  12 
mortgaged  to  such  corporation,  until  such  reserve  shall  have  been  fully  13 
restored.  14 


Guaranty 
fund. 
1885,  121, 
R.  L.  114, 
1903,  203. 
1912,  623, 
§§  35,  45. 
1921,  157, 


§2. 
§24. 


§1. 


Section  41.    At  each  distribution  of  profits  the  board  of  directors  1 

shall  reserve  as  a  guaranty  fund  not  less  than  one  nor  more  than  five  per  2 

cent  of  the  net  profits  accrued  since  the  last  preceding  adjustment,  until  3 

such  fund  amounts  to  five  per  cent  of  its  total  liabilities,  and  the  fund  4 

shall  thereafter  be  maintained  and  held,  and  shall  at  all  times  be  avail-  5 

able  to  meet  losses  in  the  business  of  the  corporation  from  depreciation  6 

of  its  securities  or  otherwise.    The  board  of  directors  may  at  any  time,  7 

by  vote  duly  recorded,  transfer  to  the  guaranty  fund  such  part  of  the  8 

surplus  account  as  they  deem  wise.  9 


Surplus 
account. 
1900,  273. 
R.  L.  114, 
1912,  623, 
§§  36.  43. 
1921,  157, 


General 
accounts. 
1877,  224, 
P.  S.  117.  ' 
R.  L.  114, 
1912,  623, 
§§37,45. 
173  Mass. 


Section  42.  At  each  distribution  of  profits  not  more  than  one  per  1 
5  25  cent  of  the  net  profits  accrued  since  the  last  preceding  adjustment  shall  2 
be  credited  to  the  surplus  account  unless  there  shall  have  been  reserved  3 
§2.  and  credited  to  the  guaranty  fund  the  maximum  per  cent  of  the  net  4 
profits  under  the  preceding  section.  Any  such  corporation  may  hold  in  5 
its  surplus  account  such  sum  as  the  board  of  directors  may,  from  time  6 
to  time,  deem  wise ;  but  whene\'er  the  guaranty  fund  and  surplus  account  7 
together  exceed  five  and  one  fourth  per  cent  of  its  total  liabilities,  the  8 
board  of  directors  shall  declare  an  extra  dividend  at  such  rate  as  may  be  9 
necessary  to  apportion  to  the  shareholders  the  accumulation  in  excess  of  10 
five  per  cent  of  its  total  liabilities.  11 

Section  43.  The  general  accounts  of  every  such  corporation  shall  be  1 
.5  1*-  kept  by  double  entry  and  the  treasurer  shall,  at  least  monthly,  make  a  2 
§  22.  trial  balance  of  such  accounts,  to  be  recorded  in  a  book  provided  for  that  3 
purpose.  All  money  received  from  each  shareholder  shall  be  received  by  4 
persons  designated  by  the  directors,  and  entered  in  a  pass  book  provided  5 
for  the  use  of,  and  to  be  held  by,  the  shareholder.  The  pass  book  shall  6 
be  plainly  marked  with  the  name  and  address  of  the  shareholder,  the  7 
number  of  shares  held  by  him  and  the  number  or  designation  and  date  8 
of  issue  of  each  series  or  issue  to  which  said  shares,  respectively,  belong.  9 
All  payments  from  the  funds  of  every  such  corporation  shall  be  made  10 
by  the  treasurer,  and  the  record  of  such  payments  shall  show  the  date,  11 
name  of  payee,  amount,  purpose  for  which  made,  and  the  signature  of  12 
the  payee  acknowledging  receipt  of  the  funds.  13 
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Annual 
reports. 
1889,  159,  §  2. 
1895,  171. 
R.  L.  114.  §  30. 
1906,  204, 
§§  1,  3,  5. 
1910,  364. 
1912,  623, 
§§  38,  45. 
1919,  350,  §  45. 
1928,  44. 


Section  44.  Every  such  corporation  shall  annually,  within  thirty 
days  after  its  regular  meeting  day  for  the  receipt  of  moneys  in  October, 
make  to  the  commissioner,  in  such  form  as  he  prescribes,  a  report,  signed 
and  sworn  to  by  the  treasurer  of  tlie  corporation,  showing  accurately  the 
condition  thereof  at  close  of  business  on  that  day.  The  president  and 
three  or  more  directors  shall  certify  and  make  oath  that  the  report  is 
correct,  according  to  their  best  knowledge  and  belief.     If  a  report  is 
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8  defective  or  appears  to  he  erroneous,  the  commissioner  shall  notify  the 

9  bank  to  amend  the  same  within  fifteen  days.    A  bank  neglecting  to  make 

10  the  report  required  by  this  section  on  or  before  the  time  named  therein, 

11  or  to  amend  the  same  within  fifteen  days,  if  notified  by  tJie  commissioner 

12  so  to  do,  shall  forfeit  five  dollars  for  each  day  during  which  such  neglect 

13  continues. 

1  Section  45.     If  two  or  more  such  banks  doing  business  in  the  same  Consolidation 

2  town  desire  to  consolidate,  a  special  meeting  of  the  shareholders  of  each  5'no4',"M2. 
.3  of  said  banks  shall  be  called,  and  notice  of  such  special  meeting  and  of  if,"''!"!' 

4  the  business  to  come  before  it  shall  be  sent  by  the  clerk  of  each  bank  to  J^jl'^gl  t  ^^■ 

5  each  member  thereof  by  mail,  postage  prepaid,  at  least  seven  days  before 

6  the  date  of  the  meeting.    Notice  of  the  meeting  sliall  also  be  advertised 

7  three  times  in  one  or  more  newspapers  published  in  that  town,  and  if  there 

8  be  none  such,  tiieri  in  a  newspaper  published  in  the  county  where  the  town 

9  is  located,  the  last  publication  to  be  at  least  one  day  before  the  meeting; 

10  and  if  two  thirds  or  more  of  the  shareholders  of  each  of  the  banks  intend- 

11  ing  to  consolidate  signify  in  writing  their  approval  of  tlie  consolidation, 

12  and  if  two  thirds  or  more  of  the  shareholders  of  each  of  said  banks,  pres- 

13  ent  and  voting  at  such  special  meeting,  vote  in  favor  of  the  consolidation, 

14  then  the  board  of  directors  of  each  bank  shall  forthwith  petition  the 

15  commissioner  for  authority  to  consolidate  in  accordance  with  the  fol- 

16  lowing  provisions: 

17  (a)  The  said  petition  shall  be  in  writing,  signed  for  and  in  behalf  of  the 

18  board  of  directors  of  each  bank  by  the  president  and  treasurer  thereof, 

19  and  shall  have  annexed  thereto  an  afl^davit  signed  and  sworn  to  by  the 

20  clerk  stating  that  the  notices  of  the  special  meeting  were  duly  given  and 

21  that  the  preceding  requirements  of  this  section  were  complied  with,  and 

22  the  affidavit  shall  be  prima  facie  evidence  that  such  requirements  were 

23  complied  with.    There  shall  also  be  annexed  to  the  petition  a  duly  at- 

24  tested  copy  of  the  records  of  the  meeting  of  the  shareholders  of  each 

25  bank  authorizing  such  action,  signed  by  the  clerk,  and  a  duly  attested 

26  copy  of  the  balance  sheet  of  each  bank  at  the  close  of  business  on  the 

27  last  day  of  the  month  previous  to  the  date  of  the  petition,  signed  by  the 

28  treasurer. 

29  (b)  The  commissioner  shall  at  once  select  a  competent  auditor,  who 

30  shall  make  a  thorough  audit  of  the  books  and  assets  of  each  bank,  which 

31  shall  include  a  verification  of  the  pass  books  of  the  shareholders  with 

32  the  ledgers  of  each  bank.    The  auditor  shall  submit  a  written  report  of 

33  his  findings  to  the  commissioner;   and  the  ex-penses  of  such  audit,  pro- 

34  vided  that  the  consolidation  is  not  finally  approved  by  the  commissioner, 

35  shall  be  borne  by  the  petitioning  banks  in  proportion  to  their  dues  cap- 

36  ital,  but  if  the  consolidation  is  approved  and  carried  out  the  continuing 

37  bank  shall  bear  the  expense  of  the  audit,  legal  services  and  other  charges, 

38  authorized  and  incident  to  the  proposed  consolidation. 

39  (c)  If  the  said  reports  disclose  to  the  commissioner  a  condition  favor- 

40  able  to  consolidation,  the  order  for  consolidation  may  be  issued  with  in- 

41  structions  in  detail  as  follows: 

42  (1)  The  assets  of  each  bank  shall  be  turned  over  to  the  continuing 

43  bank  as  soon  as  the  order  for  consolidation  is  issued  by  the  commissioner, 

44  and  the  continuing  bank  shall  thereupon  assume  all  liabilities  accrued 

45  on  account  of  the  outstanding  shares  issued  by  the  banks  the  assets  of 

46  which  are  so  taken  over,  and  shall  be  subject  to  all  the  liabilities  of  such 

47  banks  except  as  otherwise  specifically  provided  herein,  and  thereafter 
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all  business  shall  be  done  under  the  title  of  the  continuing  bank  except  48 
as  otherwise  provided  in  subdivision  (/).  49 

(2)  No  more  shares  shall  be  sold  by  the  banks  taken  over,  but  during  50 
the  life  of  the  series  of  shares  already  issued  by  such  banks,  and  out-  51 
standing,  separate  account  shall  be  kept,  and  the  monthly  payments  52 
shall  be  due  and  payable  as  if  said  banks  had  not  been  taken  over.  53 

(d)  All  liabilities  of  the  consolidated  banks  for  current  expenses  shall  54 
be  adjusted  and  paid  by  each  bank  before  the  consolidation  is  finally  ap-  55 
proved  by  the  commissioner,  and  a  certificate  to  that  effect  from  each  56 
bank,  signed  and  sworn  to  by  its  president,  treasurer  and  a  majority  of  57 
its  directors,  shall  be  filed  with  the  commissioner  and  shall  be  prima  facie  58 
evidence  that  the  said  liabilities  have  been  discharged  in  full.  59 

(e)  At  the  time  of,  and  upon  final  approval  of,  the  consolidation,  all  60 
the  offices  of  the  banks  whose  assets  and  business  are  taken  over  by  the  61 
continuing  bank  shall  forthwith  become  vacant  and  be  abolished,  and  62 
the  continuing  bank,  its  officers,  by-laws  and  rules  for  doing  business,  63 
shall  govern  and  control  in  all  matters  relating  to  the  banks  consolidated.  64 

(/)  A  new  name  or  the  name  of  any  one  of  the  petitioning  banks  may  be  65 
adopted  as  the  name  of  the  continuing  bank  at  the  special  meeting  called  66 
as  herein  provided ;  and  if  such  proposed  name  is  set  forth  in  the  petition  67 
to  the  commissioner  and  is  approved  by  him,  it  shall  become  the  name  of  68 
the  continuing  bank,  upon  the  final  approval  of  the  consolidation,  without  69 
fm-ther  action  under  the  laws  of  the  commonwealth  as  to  change  or  adop-  70 
tion  of  a  new  name  on  the  part  of  the  continuing  bank.  71 


Powers  and 
duties  of  bank 
commissioner. 
1879,  129. 
P.  S.  117, 
R.  L.  114, 
1906,  204, 
§§  1,3,  5. 
1912,  623, 
§§40,45. 
1919,  350, 
1  Op.  AG 


§20. 
§  28 


§45. 
401. 


Section  46.  The  commissioner  shall  have  the  same  duties  and  powers  1 
in  respect  to  every  such  corporation  which  he  has  in  respect  to  savings  2 
banks.  In  the  examination  of  every  co-operative  bank  inquiry  shall  be  3 
made  as  to  the  nature  and  resources  of  the  corporation  in  general,  the  4 
methods  of  conducting  and  managing  its  affairs,  the  actions  of  its  officers,  5 
the  investment  of  its  funds,  and  whether  the  administration  of  its  affairs  6 
is  in  compliance  with  its  by-laws  and  with  statutory  requirements.  At  7 
each  visitation,  a  thorough  examination  and  audit  shall  be  made  of  the  8 
books,  securities,  cash,  assets,  liabilities,  income  and  expenditures,  includ-  9 
ing  a  trial  balance  of  the  shareholders'  ledgers,  for  the  period  elapsed  since  10 
the  preceding  examination.  The  person  in  charge  of  the  examination  11 
shall  render  to  the  commissioner  a  report  of  his  findings,  in  such  form  as  12 
the  commissioner  prescribes,  and  a  copy  thereof  shall  be  rendered  to  the  13 
board  of  directors  within  ten  days  after  the  original  has  been  submitted  14 
to  the  commissioner,  together  with  a  notice  of  the  amount  of  the  fee  to  15 
be  paid  as  provided  in  the  following  section,  which  shall  be  due  and  pay-  16 
able  within  thirty  days  after  the  date  of  the  notice.  Upon  the  failure  of  17 
any  such  corporation  to  pay  the  required  fee  within  the  time  prescribed  18 
herein,  the  commissioner  shall  report  the  facts  to  the  attorney  general,  19 
who  shall  immediately  bring  an  action  to  recover  the  fee.  The  com-  20 
missioner  shall  annually  make  a  report  to  the  general  court  of  such  facts  21 
and  statement  relative  to  such  corporations,  and  in  such  form,  as  he  22 
considers  that  the  public  interest  requires.  The  officers  of  every  such  23 
corporation  shall  answer  truly  all  inquiries  made,  and  shall  make  all  24 
returns  required  by  the  commissioner.  25 


MamiSation  SECTION  47.     To  defray  the  expense  of  the  examination  and  audit     1 

A"sessment  of    providcd  for  by  the  preceding  section,  every  such  corporation  so  exam-    2 
portion  of         jncd  and  audited  shall,  upon  notice  from  the  commissioner,  pay  to  him    3 
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4  as  a  fee  therefor  the  actual  cost  of  such  examination  and  audit,  not  in-  overhead 

5  eluding  any  portion  of  the  overhead  expense  of  the  division  of  banks  and  division. 

6  loan  a,ii;encics.    Immediately  after  the  close  of  the  fiscal  year  of  the  com-  1919;  350,'  5  45^ 

7  monweaitli,  that  part  of  the  overhead  expense  of  the  division  which  shall  HH]  HI' 

8  be  determined  by  the  cotiimissioner  to  be  attributable  to  the  supervision 

9  of  such  corporations  shall  be  assessed  upon  and  paid  by  each  such  cor- 

10  poration  in  the  proportion  that  its  total  assets  bear  to  the  aggregate 

11  total  assets  of  all  co-operative  banks  as  shown  by  their  annual  reports  at 

12  the  close  of  business  on  their  respective  regular  meeting  days  for  the 

13  receipt  of  moneys  in  October;    provided,  that  an  assessment  upon  any 

14  such  corporation,  together  with  the  fee  payable  as  aforesaid  for  the 

15  actual  cost  of  its  examination  and  audit  shall  not  exceed  twenty  cents 

16  per  one  thousand  dollars  of  assets  as  shown  by  its  statement  of  condition 

17  on  the  date  of  sucii  examination  and  audit.     For  the  purpose  of  this 

18  section  traveling  and  hotel  expense  shall  be  included  in  the  overhead 

19  expense  of  the  aforesaid  division. 

1  Section  48.     No  person,  and  no  association  or  corporation   shall  ^^nkmrto^be 

2  transact  the  business  of  accumulating  the  sa\ings  of  its  members  and  done  only  under 

„    ,  .  ,  ,  1       •  •        ,  I  p  ^  •         this  chapter. 

3  loanmg  to  them  such  accumulations  in  the  manner  01  a  co-operative  Penalty. 

4  bank,   unless  incorporated   in   this  commonwealth   for  such  purpose.  §§  i.'s.''  ' 

5  Whoever  violates  any  provision  of  this  section  shall  be  punished  by  a  §§T,'4.^°' 

6  fine  of  not  more  than  one  thousand  dollars,  and  the  supreme  judicial  or  ^^^l'  ^^'^-  5  j 

7  superior  court  shall  have  jurisdiction  in  equity  to  enforce  this  section.       K§''f'|"5' 

1912,  623,  §§  43.  4J,  1931,426,5  208.  3  Op.  A.  G.  372. 

1919,  350.  §  45.  183  Mass.  513. 

1  Section  49.     This  chapter  shall  not  prevent  a  foreign  co-operative  Loans  by 

2  bank  from  loaning  money  upon  mortgages  of  real  estate  located  within  ofwr'atlve" 

3  this  commonwealth.  estate  molt- 

1889,  452.  §  1.  R.  L.  114.  §  29.  1919,  350.  §  45.  Eases  per- 

1890,  310,  §  2.  1906,  204,  §§  1.  3,  5.  1931,426,5  269.  nutted. 

1891,  403.  1912,  623,  5§  43,  45. 
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CHAPTER     171 

CREDIT  UNIONS. 


Sect. 

1.  Name.     Definitions. 

2.  Incorporation.     Resumption    of    busi- 

ness regulated. 

3.  Law    applicable.     Fees    for    examina- 

tion. 

4.  Use  of  words  "credit  union"  restricted. 

Penalty. 

5.  Fraternal  organizations,  etc.,  as  limited 

members.     Restrictions  as  to  loans, 
etc. 

6.  Deposits,  loans,  etc. 

7.  By-laws. 

8.  Amendments  to  by-laws. 

9.  Approval  by  commissioner. 

10.  Capital.     Limitations  as  to  shares  and 

deposits. 

11.  Shares  and  deposits  of  minors. 

12.  Fiscal  year. 

13.  Annual  and  special  meetings.     Voting 

powers  and  restrictions.     Maximum 
loans.     Dividends. 


Sect. 

14.  Directors. 

15.  Officers  and  committees. 

16.  Powers  and  duties  of  directors. 

17.  Powers  and   duties  of   auditing   com- 

mittee. 

18.  Directors  not  to  receive  compensation. 

Loans    to    directors  limited.     Com- 
pensation of  officers. 

19.  Guaranty  fund. 

20.  Reserve  fund. 

21.  Investment  of  funds. 

22.  Powers  and  duties  of  credit  committee. 

23.  Applications  for  loans.   Form,  contents. 

24.  Loans  regulated. 

25.  Dividends. 

26.  Lost  pass  books. 

27.  Annual  report  to  commissioner.     Pen- 

alty. 

28.  Expulsion  of  members. 

29.  Liquidation.  •  Disposition  of  unclaimed 

funds  and  of  books  and  papers. 


Name. 
Definitions. 
1909,  419,  §  1. 
1915,  268, 
§§  1,26. 
1919,  350, 
§§  45,  46. 
1926,  273,  §  1. 


Section  1.  A  corporation  organized  under  this  chapter  shall  include 
in  its  corporate  name  the  words  "credit  union".  Other  distinguishing 
words  may  be  used.  The  words  "  credit  union  "  shall  mean  a  corporation 
organized  under  this  chapter  or  corresponding  provisions  of  earlier  laws, 
and,  unless  the  context  otherwise  requires,  the  word  "commissioner" 
shall  mean  the  commissioner  of  banks. 


Incorporation. 
Resumption 
of  business 
regulated. 
1909,  419,  §  3. 
1915,  268, 
§§  2,  26. 

1922,  147,  §  1. 

1923,  38. 
1926,  273,  §  1. 

"Op.  A.  G. 
(1918)  99. 
Op.  A.  G. 
(1920)  250. 


Section  2.  Twenty  or  more  persons,  resident  in  this  commonwealth, 
who  ha\'e  associated  themselves  by  a  written  agreement  with  the  intention 
of  forming  a  corporation  for  the  purpose  of  accumulating  and  investing 
the  savings  of  its  members  and  making  loans  to  them  for  provident  pur- 
poses, may,  with  the  consent  of  the  board  of  bank  incorporation,  become 
such  a  corporation  upon  complying  with  the  following  section.  Said 
board  may  grant  such  consent  when  satisfied  that  the  proposed  field  of 
operation  is  favorable  to  the  success  of  such  corporation,  and  that  the  8 
standing  of  the  proposed  incorporators  is  such  as  to  give  assurance  that  9 
its  affairs  will  be  administered  in  accordance  with  the  spirit  of  this  10 
chapter.  A  credit  union  shall  organize  and  commence  business  within  11 
six  months  from  the  date  of  its  incorporation,  otherwise  its  charter  shall  12 
become  void ;  and  no  credit  union  shall  resume  business  under  a  charter  13 
which  was  outstanding  and  inactive  on  Jul.y  first,  nineteen  hundred  and  14 
twenty-three,  except  with  the  written  approval  of  said  board.  15 


Fees  for"'''^''''''^'  SECTION  3.  Credit  unions  shall  be  organized  under  the  provisions,  so 
examination  faj-  as  applicable,  of  sections  seven  to  eleven,  inclusive,  of  chapter  one 
1915!  268!  '  hundred  and  sevent,v-two,  except  that  the  fee  for  filing  the  articles  of 
1926, 273,  §  1.  organization,  including  the  issuing  by  the  state  secretary  of  the  certificate 
i93i',394,§i77.  of  incorporation,  shall  be  five  dollars.    So  much  of  chapter  one  hundred 

3  0p!a.  G.  411. 
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6  and  sixty-seven  as  relates  to  supervision  by  the  commissioner  shall  apply 

7  to  credit  unions  so  far  as  api)iical)lc. 

8  To  defray  in  part  the  expenses  of  each  regular  examination  provided  for 

9  by  section  two  of  chapter  one  hundred  and  sixty-seven,  every  credit  union 

10  so  examined,  shall,  upon  notice  from  the  commissioner,  pay  a  fee  which 

1 1  shall  he  due  and  payable  within  thirty  days  after  the  date  of  the  notice, 

12  of  fifteen  cents  for  eacli  one  thousand  dollars  of  assets  as  shown  by  the 
]•']  statement  of  condition  of  the  credit  union  at  the  date  of  the  examination, 

14  which  fee  shall  in  no  event  be  less  than  five  dollars;  provided,  that  no  fee 

15  shall  be  collected  from  a  credit  union  hereunder  until  it  has  been  in  opera- 
l(i  tion  for  a  period  of  three  years  unless  prior  to  the  expiration  of  said  period 
17  its  assets  shall  amount  to  twenty-five  thousand  dollars  or  more. 

1  Section  4.     No  person,  partnership  or  association,  and  no  corporation,  Use  of  words 

2  except  one  incorporated  under  this  chapter  or  corresponding  provisions  of  restricted"'™ 

3  earlier  laws,  shall  hereafter  receive  payments  on  shares  or  deposits  from  1909, '/ig.  5  4. 

4  its  members  and  loan  such  payments  on  shares  and  deposits  in  the  man-  55'!; |g*' 

5  ner  of  a  credit  union  or  transact  business  under  any  name  or  title  contain-  i^^e,  273,  §  1. 
G  ing  the  words  "credit  union".    Whoever  violates  any  provision  of  this 

7  section  shall  be  punished  by  a  fine  of  not  more  than  one  thousand  dollars, 

8  and  the  supreme  judicial  and  superior  courts  shall  have  jurisdiction  in 

9  equity,  by  any  appropriate  process  to  enforce  the  provisions  of  this 
10  section. 

1  Section  5.     Any  fraternal  organization,  voluntary  association,  part-  Fraternal 

2  nership  or  corporation,  having  a  usual  place  of  business  within  the  com-  etc.!"'! Hinted 

3  monwealth  and  composed  principally  of  individual  members  or  stock-  rI^h"^ 

4  holders  who  are  themselves  eligible  to  membership  in  a  credit  union,  may 

5  become  a  member  of  a  credit  union,  but,  except  with  the  consent  of  the  ^9^h  "^ 

6  commissioner,  a  credit  union  shall  make  no  loan  to  such  a  member  in  i926, 273,  §  1. 

7  excess  of  the  total  of  its  shares  and  deposits  therein;    nor  shall  a  credit 

8  union  receive  from  any  such  member  money  in  payment  for  shares  or  on 

9  deposit  to  such  an  amount  that  the  total  of  such  payments  by  all  members 

10  of  the  class  described  in  this  section  shall  exceed  at  any  time  twenty-five 

11  per  cent  of  the  assets  of  the  credit  union. 

1  Section  6.     Subject  to  section  five,  a  credit  union  may  receive  savings  Deposits, 

2  of  its  members  in  payment  for  shares  or  on  deposit  or  may  lend  to  its  i909,'4i9^  5  2. 

3  members  at  reasonable  rates  or  invest,  as  hereinafter  provided,  the  funds  W^^lie^' 

4  so  accumulated.    It  may  undertake  such  other  activities  relating  to  the  1920) '^^."Is. 

5  purpose  of  the  association  as  its  by-laws  may  authorize. 

1923,  294,  §  2.  1926,  273,  §  1.  ' 

1  Section  7.     The  shareholders  of  every  such  corporation  shall  make  By-laws. 

2  and  adopt  by-laws,  consistent  with  law,  for  the  government  of  its  affairs.  191.5'.  tls, 

3  The  by-laws  shall  provide  for  and  determine —  u.  L."(td.  of 

4  (o)  The  name  of  the  corporation.  jg^j'  2I];  1 3. 

5  (6)  The  purposes  for  which  it  is  formed.  o ^"a'g'  ^  ^' 

6  (c)  The  condition  of  residence,  occupation  or  association  which  qualify  Ci9i8)  99. 

7  persons  for  membership. 

8  (d)  The  conditions  on  which  shares  may  be  paid  in,  transferred  and 

9  withdrawn. 

10  (e)  The  conditions  on  which  deposits  may  be  received  and  withdrawn. 


as  to  loans,  etc. 
1923,  294,  §  1 
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(/)  The  method  of  receipting  for  money  paid  on  account  of  shares  or  11 

deposits  or  repaid  on  loans.  12 

((/)  The  number  of  directors  and  the  number  of  members  of  the  credit  13 


committee. 


14 


(/;)  The  time  of  holding  regular  meetings  of  the  board  of  directors,  the  15 


credit  committee  and  the  auditing  committee. 
(i)  The  duties  of  the  several  officers, 
(j)  The  entrance  fees,  if  any,  to  be  charged. 


16 
17 
IS 


(k)  The  fines,  if  any,  to  be  charged  for  failure  to  meet  obligations  to  19 
the  corporation  punctually.  20 

(/)  The  date  of  the  annual  meeting  and  the  manner  in  which  members  21 
shall  be  notified  of  all  meetings.  22 

(m)  The  number  of  members  who  shall  constitute  a  cjuorum  at  all  2.3 
meetings.  24 

(?;)  Such  other  regulations  as  may  be  deemed  to  be  necessary.  25 


Amendments 
to  by-laws. 
1926,  273,  §  1. 


Section  8.  Subject  to  section  nine,  the  by-laws  may  be  amended  at 
any  annual  meeting  or  at  a  special  meeting,  called  for  the  purpose,  by  a 
three  fourths  vote  of  all  the  members  present  and  entitled  to  vote ;  pro- 
vided, that  a  copy  of  the  proposed  amendment,  together  with  a  written 
notice  of  the  meeting,  shall  have  been  sent  to  each  member  or  handed  to 
him  in  person  at  least  seven  days  prior  to  said  meeting. 


Approval  by 
commissioner. 
1909,  419,  §  7. 
1915.  268, 
§§  7,  26. 
G.  L.  (ed.  of 
1920)  171,  §  7. 


Section  9.  No  credit  union  shall  receive  any  deposits  or  payments 
on  account  of  shares,  or  make  any  loans,  until  its  by-laws  have  been 
approved  in  writing  by  the  commissioner,  nor  shall  any  amendments  to 
its  by-laws  become  operative  until  they  have  been  so  approved. 

1926,  273,  §  1. 


Capital. 
Limitations 
as  to  shares 
and  deposits 
1909.  419,  § 
1915,  268, 
§§9.26. 
G.  L.  (ed.  of 
1920)  171,  § 
1926,  273,  § 


Section  10.     The  capital  of  a  credit  union  shall  be  unlimited  in  1 

amount  and  shall  consist  of  shares  and  deposits.     Shares  of  capital  stock  2 

13.  may  be  subscribed  for  and  paid  for  in  such  manner  as  the  by-laws  shall  3 

prescribe;  provided,  that  the  par  value  of  the  shares  shall  be  five  dollars.  4 

8.   Section  sixteen  of  chapter  one  hundred  and  sixty-seven  shall  also  apply  5 

^-    to  credit  unions,  subject  to  the  limitations  as  regards  shares  and  de-  6 

posits  herein  provided.     A  shareholder  may  purchase  and   hold   not  7 

exceeding  four  hundred  shares  in  a  credit  union  and  may  also  make  8 

deposits  in  such  credit  union  to  an  amount  not  exceeding  two  thousand  9 

dollars,  which  deposits,  together  with  the  addition  of  interest  thereon  10 

and  dividends  on  shares,  may  accumulate  to  an  amount  not  exceeding  11 

three  thousand  dollars;   provided,  that  the  total  amount  of  shares  and  12 

deposits  held  by  any  one  member  in  any  one  credit  union,  including  the  13 

aforesaid  accumulations,  shall  not  exceed  four  thousand  dollars  in  the  14 

aggregate;  and  provided  further,  that  in  the  event  that  the  by-laws  of  a  15 

credit  union  do  not  provide  for  the  receipt  of  deposits,  a  shareholder  may  16 

purchase  not  exceeding  eight  hundred  shares  in  such  credit  union.     A  17 

credit  union  may  require  from  a  member  ninety  days'  notice  of  his  in-  18 

tention  to  withdraw  any  or  all  of  his  shares  and  sixty  days'  notice  of  his  19 

intention  to  withdraw  any  or  all  of  his  deposits.     Section  fourteen  of  20 

chapter  one  hundred  and  sixty-seven  shall  apply  to  credit  unions.  21 


Section  11.     Shares  may  be  issued  and  deposits  received  in  the  name     1 
of  a  minor,  and  such  shares  and  deposits  may,  in  the  discretion  of  the    2 


Shares  and 
deposits  of 
minors. 

1915!  26s|       '  directors,  be  withdrawn  bv  such  minor  or  bv  his  parent  or  guardian,  and    3 

5510,26.  '  "  .  f  b 
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4  in  either  case  payments  made  on  such  withdrawals  shall  be  valid  and  fg^:  f^^  °' 

5  shall  release  the  corporation  from  liability  to  the  minor,  parent  or  i926, 273,' §  i 

6  guardian  in  respect  of  such  shares  and  deposits.     A  minor  under  eighteen 

7  shall  not  have  the  right  to  vote. 

1  Section  12.     The  fiscal  year  of  every  credit  union  shall  end  at  the  Fiscal  year. 

2  close  of  business  on  the  last  business  day  of  October. 

1909,  419,  5  8.  G.  L.  (ed.  of  1920)  171,  §  10. 

1915,  268,  §§  12,  2G.  1926,  273,  §  1. 

1  Section  13.    The  annual  meeting  of  the  corporation  shall  be  held  at  Annual  and 

2  such  time  and  place  as  the  by-laws  prescribe,  but  not  later  than  thirty  ings.   Volmg 

3  days  after  the  close  of  the  fiscal  year.    Special  meetings  may  be  called  at  r'o°Trirtions. 

4  any  time  by  a  majority  of  the  directors  and  shall  be  called  by  the  clerk  fo'^ns'""" 

5  upon  written  application  of  ten  or  more  members  entitled  to  vote.    Notice  Jg'ogf  4°9%  $ 

6  of  all  meetings  of  the  corporation  and  of  all  meetings  of  the  board  of  l?\^3^||- 

7  directors  and  of  committees  shall  be  given  in  the  manner  prescribed  in  g  L.'ced.  of 

.  1920)  171    §  11 

8  the  by-laws.    No  member  shall  be  entitled  to  vote  by  proxy  or  have  more  i926, 273,'  i  1. ' 

9  than  one  vote,  and,  after  a  credit  union  has  been  incorporated  for  one 

10  year,  no  member  thereof  shall  be  entitled  to  vote  until  he  has  been  a 

11  member  for  more  than  tliree  months. 

12  A  fraternal  organization,  voluntary  association,  partnership,  or  corpora- 

13  tion,  having  membership  in  a  credit  union  may  cast  one  vote  at  any  of  its 

14  meetings  by  a  duly  delegated  agent. 

15  The  members  at  each  annual  meeting  shall  fix  the  maximum  amount 

16  to  be  loaned  to  any  one  member  and,  upon  recommendation  of  the  board 

17  of  directors,  may  declare  dividends  in  accordance  with  section  twenty-five. 

1  Section  14.     The  business  and  affairs  of  a  credit  union  shall  be  Directors. 

2  managed  by  a  board  of  not  less  than  eleven  directors  unless  the  number  1915!  268! 

3  of  members  of  such  union  is  less  than  eleven.    The  directors  shall  be  ^  L^'(ed.  of 

4  elected  at  the  annual  meetings.    All  members  of  the  said  board,  as  well  {926' 273' |P' 

5  as  the  officers  whom  they  may  elect,  shall  be  sworn  to  the  faithful  per- 

6  formance  of  their  duties  and  shall  hold  their  several  offices  unless  sooner 

7  removed  as  hereinafter  provided,  until  their  successors  are  qualified.    A 

8  record  of  every  such  qualification  shall  be  filed  and  preserved  with  the 

9  records  of  the  corporation.    Directors  shall  be  elected  for  not  less  than 

10  one  nor  more  than  three  years,  as  the  by-laws  shall  provide.    If  the  term 

11  is  more  than  one  year,  they  shall  be  divided  into  classes,  and  an  equal 

12  number,  as  nearly  as  may  be,  elected  each  year.    If  a  director  ceases  to  be 

13  a  member  of  the  credit  union,  his  office  shall  thereupon  become  vacant. 

1  Section  15.     The  directors  at  their  first  meeting  after  the  annual  officcrsand 

'^  committees. 

2  meeting  shall  elect  from  their  own  number  a  president,  one  or  more  vice-  W"!' jy^- 

3  presidents,  a  clerk,  a  treasurer,  a  credit  committee  of  not  less  than  three  1915,268, 

4  members,  an  auditing  committee  of  three  members,  and  such  other  g.  L.'ced'.  of' 

5  officers  as  may  be  necessary  for  the  transaction  of  the  business  of  the  §§"?2.  u'.' 

6  credit  union,  who  shall  be  the  officers  of  the  corporation  and  who  shall  HH]  273;  |  f. 

7  hold  office  until  their  successors  are  qualified,  unless  sooner  removed  as 

8  hereinafter  provided.    The  offices  of  clerk  and  treasurer  may  be  held  by 

9  the  same  person.    No  member  of  the  said  board  of  directors  shall  be  a 

10  member  of  both  the  credit  and  the  auditing  committee  unless  the  number 

11  of  members  of  the  credit  union  is  less  than  eleven.    Each  officer  handling 

12  funds  of  a  credit  union  shall  give  bond  to  the  directors  in  such  amount  and 
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with  such  surety  or  sureties  and  conditions  as  the  commissioner  may  pre-  1,3 
scribe,  and  shall  file  \\-ith  him  an  attested  copy  thereof,  with  a  certificate  14 
of  its  custodian  that  the  original  is  in  his  possession.  15 


Powers  and 
duties  of 
directors. 
1909.  419,  §  10. 
1915,  268, 
§§  15,  26. 
G.  L.  (ed.  of 
1920)  171,  §  13. 
1922,  147,  §  2. 
1926,  273,  §  1. 
252  Mass.  574. 


Section  16.     The  board  of  directors  shall  have  the  general  direction  1 

of  the  affairs  of  the  corporation  and  shall  meet  as  often  as  may  be  neces-  2 

sary,  but  not  less  than  once  each  month.    It  shall  act  upon  all  applica-  3 

tions  for  membership  and  upon  the  expulsion  of  members;  determine  the  4 

rate  of  interest  on  loans  subject  to  the  limitations  contained  in  this  5 

chapter;   shall  decide  on  all  applications  for  real  estate  mortgage  loans  6 

after  receipt  of  the  certification  by  the  credit  committee  of  the  application  7 

in  the  manner  hereinafter  provided ;  shall  determine  the  rate  of  interest  8 

to  be  paid  on  deposits  which  shall  not,  however,  exceed  six  per  cent  per  9 

annum  and  shall  fill  vacancies  in  the  board  of  directors  and  committees  10 

until  the  next  annual  election.    It  shall  make  recommendations  to  the  11 

members  of  the  credit  union  relative  to  the  maximum  amount  to  be  12 

loaned  to  any  one  member;  the  advisability  of  declaring  a  dividend  and  13 

the  amount  to  be  declared;  the  need  of  amendments  to  the  by-laws,  and  14 

other  matters  upon  which,  in  its  opinion,  the  members  should  act  at  any  15 

regular  or  special  meeting.    The  board  of  directors,  with  the  approval  of  16 

the  commissioner,  may  borrow  money  for  and  in  behalf  of  the  credit  union.  17 

It  may  by  a  two  thirds  vote  remove  from  office  for  cause  any  officer  or  18 

any  member  of  any  committee.  19 


Powers  and 
duties  of 
auditing 
committee. 
1909,  419, 
§  12. 

1915,  26S, 
§§  16,26. 
G.  L.  (ed.  of 
1920)  171,  § 
1922,  147,  §  3, 
1926,  273,  §  1. 


14, 


Section  17.    The  auditing  committee  shall  keep  fully  informed  at  1 

all  times  as  to  the  financial  condition  of  the  credit  union;  shall  examine  2 

carefully  the  cash  and  accounts  of  the  credit  union  monthly;  shall  certify  3 

the  monthly  statements  submitted   by  the  treasurer;    shall  make  a  4 

thorough  audit  of  the  books,  including  income  and  expense,  semi-an-  5 

nually;   and  shall  report  to  the  board  of  directors  its  findings,  together  6 

with  its  recommendations.     It  shall,  under  regulations  prescribed  by  7 

the  commissioner,  cause  to  be  verified  the  pass  books  of  the  credit  union  8 

at  least  once  in  every  three  years.     It  shall  hold  meetings  at  least  once  9 

each  month,  shall  keep  records  thereof  and  shall  make  an  annual  report  10 

at  the  annual  meeting.  11 


Directors  not 
to  receive 
compensation. 
Loans  to 
directors 
limited. 
Compensation 
of  officers. 
1909,  419,  §  17. 
1915,  268, 
§§  19,  26. 
G.  L.  (ed.  of 
1920)  171,  §  15. 
1922,  147,  §  4. 
1926,  273,  §  1. 
1930,  100. 


Guaranty 

fund. 

1909,  419.  §  22. 

1915,  268, 

§§  20,  26. 

1918,  257, 
§  370. 

1919,  5. 

1920,  2. 

G.  L.  (ed.  of 
1920)  171,  §  16. 
1926.  273,  §  1. 


Section  18.  No  member  of  the  board  of  directors  shall  receive  any 
compensation  for  his  services  as  a  member  of  the  said  board  or  as  a 
member  of  any  committee,  nor  shall  any  member  of  the  said  board 
borrow  from  the  corporation  to  an  amount  in  excess  of  the  total  of  his 
shares  and  deposits  in  said  credit  union  and  the  accumulated  earnings 
standing  to  his  credit  thereon  on  the  books  of  the  corporation,  unless 
approved  by  vote  of  two  thirds  of  the  other  members  of  the  said  board. 
No  member  of  said  board  shall  become  surety  or  co-maker  for  any  loan. 
The  officers  elected  by  the  board  may  receive  such  compensation  as  it  9 
may  authorize,  subject  to  the  appro\al  of  the  members  at  the  next  annual  10 
meeting  or  at  a  special  meeting  called  for  the  purpose.  11 

Section  19.     Before  the  payment  of  an  annual  or  semi-annual  divi-  1 

dend  there  shall  be  set  apart  as  a  guaranty  fund  not  less  than  ten  per  2 

cent  of  the  gross  income  which  has  accumulated  during  the  next  pre-  3 

ceding  dividend  period,  except  as  hereinafter  provided,  until  such  time  4 

as  said  guaranty  fund  shall  equal  fifteen  per  cent  of  the  assets  of  the  5 

said  credit  union;   and  thereafter  there  shall  be  added  to  the  guaranty  6 
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7  fund  at  the  end  of  each  .such  periofl  such  percentage  of  the  gross  income 

S  which  has  accumulated  (hu'iiig  that  period  as  will  result  in  maintaining 

9  such  guaranty  fund  at  such  amount.     All  entrance  fees  shall  be  added 

]()  to  the  guaranty  fund  at  the  close  of  the  dividend  period.     Said  guaranty 

11  fund  and  the  investments  thereof  shall  be  held  to  meet  contingencies  or 

12  losses  in  the  business  of  the  credit  union,  and  shall  not  be  distributed  to 
lo  its  members,  except  in  case  of  dissolution. 

1  Section  20.     If  the  losses  and  bad  debts  of  a  credit  union  at  the  end  Reserve  fund. 

2  of  any  dividend  period  exceed  twenty  per  cent  of  the  guaranty  fund,  [g'l.  it'i', 

3  including  in  .said  term  the  amount  required  by  law  to  be  contributed  at  iole^Ws,  §  i. 

4  the  end  of  that  period  to  said  fund,  there  shall  thereafter  be  maintained 

5  a  reserve  fund  which  shall  before  the  payment  of  a  dividend  be  made 

6  equal,  by  payments  from  the  earnings  of  that  period,  to  the  amount  by 

7  which  the  losses  and  bad  debts  at  the  end  of  that  period  exceed  twenty 

5  per  cent  of  the  guaranty  fund,  including  the  aforesaid  contribution  for 
9  that  period;    provided,  that  the  excess  in  any  subsequent  period  over 

10  the  amount  required  to  be  maintained  for  that  period  as  a  reserve  fund 

11  may  be  transferred  from  such  fund  and  made  available  for  the  payment 

12  of  dividends.     All  debts  due  to  any  credit  union  on  which  interest  or 

13  partial  payments  on  the  principal  are  due  and  unpaid  for  a  period  of  six 

14  months,  unless  the  same  are  well  secured  and  in  process  of  collection, 

15  shall  be  considered  bad  debts  within  the  meaning  of  this  section. 

1  Section  21.     The  capital,  deposits  and  surplus  of  a  credit  union  investment 

2  shall  be  invested  in  loans  to  members,  with  approval  of  the  credit  com-  ?909°4i9.  §  13. 

3  mittee,  as  provided  in  the  following  section,  and  also  when  so  required  j'f/'l^''' 

4  herein,  of  the  board  of  directors;   and  any  capital,  deposits  or  surplus  5?\*j^i|' 

0  funds  in  excess  of  the  amount  for  which  loans  shall  be  approved  by  the  i9i8.'257, 

6  credit  committee  and  the  board  of  directors,  may  be  deposited  in  savings  1919, '5. 

7  banks  or  trust  companies  incorporated  under  the  laws  of  this  common-  g."l'.  (ed.  of 

8  wealth,  or  in  national  banks  located  therein,  or  invested  in  any  bonds  or  {922'  JI?'  1 5"' 

9  bankers'  acceptances  which  are  at  the  time  of  their  purchase  legal  J^^s,  294!  §  4. 

10  investments  for  savings  banks  in  this  commonwealth  or  in  the  shares  of 

11  co-operative  banks  incorporated  in  this  commonwealth.     At  least  five 

12  per  cent  of  the  total  assets  of  a  credit  union  shall  be  carried  as  cash  on 

13  hand  or  as  balances  due  from  banks  and  trust  companies,  or  invested  in 

14  the  bonds  or  notes  of  the  United  States,  or  of  any  state,  or  subdivision 

15  thereof,  which  are  legal  investments  for  savings  banks  as  above  pro- 
I()  vided.     Whenever  the  aforesaid  ratio  falls  below  five  per  cent,  no  further 

17  loans  shall  be  made  until  the  ratio  as  herein  provided  has  been  re-estab- 

18  lished.     Investments,  other  than  personal  loans,  shall  be  made  only  with 

19  the  approval  of  the  board  of  directors. 

1  Section  22.     The  credit  committee  shall:  Powers  and 

.  ,  .  duties  01 

2  (a)  Hold  meetings  at  least  once  in  each  month;  credit 

3  (6)  Act  on  all  applications  for  loans;  1909.  419,  §  u. 

4  (c)  Approve  in  writing  all  personal  loans  granted  and  the  security,  if  5§  i7,"26.' 

5  any,  pledged  therefor;  and  ?92())  m.f  is. 

6  (d)  Submit  to  the  board  of  directors  all  applications  for  loans  to  be  oIt.'^a^g.'  ^  ^' 

7  secured  by  mortgages  of  real  estate,  with  their  recommendations  thereon,  '""^'  ^^■ 

8  which  shall  include  a  certificate  as  to  their  best  judgment  of  the  value 

9  of  the  real  estate  involved. 
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No  personal  loan  shall  be  made  unless  all  of  the  members  of  the  credit  10 
committee  who  are  present  when  the  application  is  considered,  which  11 
number  shall  constitute  at  least  two  thirds  of  the  members  of  said  com-  12 
mittee,  approve  said  loan.  No  loan  shall  be  granted  unless  the  members  13 
of  said  committee  are  satisfied  that  the  loan  promises  to  be  of  benefit  to  14 
the  borrower.  15 


Applications 
for  loans. 
Form, 
contents. 
1909.  419.  5  11. 
1915,  268, 
§§  17,  26. 
G.  L.  (ed.  of 
1920)  171,  §  IS. 
1926,  27.3.  §  1. 
Op.  A   G. 
(1917)  33. 


Section  23.  All  applications  for  loans  shall  be  made  in  writing  and  1 
shall  state  the  purpose  for  which  the  loan  is  desired  and  the  security,  if  2 
any,  offered.  3 

The  form  of  application  for  a  loan  to  be  secured  by  a  mortgage  of  real  4 
estate  shall  contain  —  5 

(o)  The  date.  6 

(b)  The  name  of  the  applicant.  7 

(c)  The  name  of  the  husband  or  wife  of  the  applicant,  if  any.  8 

(d)  Amount  of  loan  desired.  9 

(e)  Assessed  value  of  the  real  estate  in  question.  10 
(/)  A  statement  of  all  balances  due  of  any  mortgages  outstanding  11 

against  said  real  estate.  12 

(g)  The  income  from  said  real  estate.  13 

(h)  A  description  of  said  real  estate.  14 

(i)  Such  other  information  as  the  board  of  directors  may  require.      15 


LoanB 
regulated. 

1914,  437, 
l§  1-4. 

1915,  231, 
§  19;  268, 
§§  18.  26. 

1918,  257, 
§370. 

1919,  5. 

1920,  2. 

G.  L.  (ed.  of 
1920)  171, 
l§  19,  20. 
1926,  273,  §  1. 
Op.  A.  G. 
(1917)  33. 


Section  24.     A  credit  union  may  make  loans  of  the  following  classes  1 

to  its  members :      '  2 

(a)  Personalloanssecuredby  the  note  of  the  borrower;  and  3 

(b)  Loans  secured  by  mortgages  of  real  estate  situated  within  the  com-  4 
monwealth.  5 

Personal  loans  shall  always  be  given  the  preference  and,  in  the  event  6 

there  are  not  sufficient  funds  available  to  satisfy  all  loan  applications  7 

approved  by  the  credit  committee,  preference  shall  be  given  to  the  S 

smaller  loan.  9 

(a)    personal  loans. 

Each  personal  loan  shall  be  payable  within  one  year  from  the  date  10 
thereof  and  shall  be  paid  or  renewed  on  or  before  such  date.  11 

Each  endorser  of  a  note  given  as  security  for  a  personal  loan  shall  be  a  12 
resident  of  the  commonwealth  at  the  time  the  loan  is  made,  unless  such  13 
endorser  is  a  member  of  the  credit  union.  14 

Each  personal  loan  shall  be  limited  as  follows:  15 

1.  To  an  amount  not  exceeding  one  hundred  dollars,  if  secured  by  the  16 
unendorsed  and  unsecured  note  of  the  borrower.  17 

2.  To  an  amount  not  exceeding  three  hundred  dollars,  if  secured  by  the  IS 
note  of  the  borrower  with  one  or  more  responsible  endorsers  thereon,  or  19 
with  satisfactory  collateral  pledged  to  secure  the  same,  or  if  secured  by  20 
the  joint  and  several  note  of  two  or  more  members.  21 

3.  To  an  amount  not  exceeding  one  thousand  dollars,  if  secured  by  the  22 
note  of  the  borrower  with  two  or  more  responsible  endorsers  thereon,  or  23 
with  satisfactory  collateral  pledged  to  secure  the  same,  or  if  secured  by  24 
the  joint  and  several  note  of  three  or  more  members.  25 

4.  To  an  amount  not  exceeding  fifteen  hundred  dollars,  if  secured  by  26 
the  note  of  the  borrower  with  two  or  more  responsible  endorsers  thereon,  27 
or  by  a  joint  and  several  note  of  three  or  more  members,  and,  in  either  28 
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29  case,  with  collateral  valued  at  not  more  than  eighty  per  cent  of  its  market 

30  value,  pledpcfl  fully  to  secure  tiie  same. 

31  5.  To  an  amount  not  exceeding  three  thousand  dollars,  if  secured  by 

32  the  note  of  the  borrower  and  with  sufficient  collateral  pledged  to  secure 

33  the  same  made  up  of  bonds  or  notes  of  the  United  .States,  or  of  any  state 

34  or  subdivision  thereof,  which  are  legal  investments  for  savings  banks  in 

35  this  commonwealth  valued  at  not  more  than  eighty  per  cent  of  their 

36  market  value,  or  by  the  assignment  of  the  pass  book  of  a  depositor  in  a 
:;7  savings  bank  doing  business  in  any  of  the  New  England  states  or  in  the 

38  savings  department  of  a  trust  company  or  national  bank  doing  business 

39  in  this  commonwealth,  or  the  pass  book  of  a  depositor  in  a  co-operative 

40  bank  incorporated  under  chapter  one  hundred  and  seventy. 

41  G.  To  an  amount  not  exceeding  the  value  of  the  shares  and  deposits  of 

42  the  borrower  in  the  credit  union,  if  secured  by  the  note  of  the  borrower 

43  and  by  an  assignment  of  said  shares  and  deposits. 

44  For  the  purposes  of  this  section,  an  assignment  of  wages  may  be  re- 

45  ceived  as  satisfactory  collateral  for  any  loan  not  in  excess  of  two  hundred 
4G  and  fifty  dollars. 

(b)     loans  secured  by  mortgages  of  real  estate. 

47  The  total  amount  which  a  credit  union  may  invest  in  loans  secured  by 

4S  mortgages  of  real  estate,  both  first  and  subsequent,  shall  not  exceed 

49  seventy  per  cent  of  the  aggregate  amount  of  the  shares,  deposits  and 

50  guaranty  fund,  provided,  that  in  credit  unions  having  assets  of  less  than 

51  seventy-five  thousand  dollars,  the  total  amount  so  invested  shall  not 

52  exceed  fifty  per  cent  of  such  aggregate  amount.    All  loans  secured  by 

53  mortgages  of  real  estate  shall  be  subject  to  the  following  restrictions :  — 

54  1.  The  total  liability  of  any  member  upon  loans  of  this  class  shall  not 

55  exceed  five  per  cent  of  the  assets  of  the  credit  union,  nor  shall  it  exceed 

56  eight  thousand  dollars. 

57  2.  A  loan  secured  by  a  first  mortgage  of  real  estate  shall  not  exceed 

58  sixty  per  cent  of  the  value  of  the  property  mortgaged,  as  determined  by 

59  the  credit  committee,  except  as  hereinafter  provided. 

60  3.  The  aggregate  of  all  loans  secured  by  mortgages  of  real  estate  out- 

61  standing,  whether  held  by  the  credit  union  or  not,  shall  not  exceed  eighty 

62  per  cent  of  the  value  of  the  property  mortgaged,  as  determined  by  the 

63  credit  committee;  provided,  that  any  loan  held  which  exceeds  sixty  per 

64  cent  of  the  value  of  the  property  mortgaged,  as  herein  determined,  whether 

65  written  on  demand  or  on  time,  shall  be  amortized  by  weekly,  monthly 

66  or  quarterly  payments,  such  payments  being  at  the  rate  of  at  least  six 

67  per  cent  per  annum  until  such  loan  is  reduced  to  said  sixty  per  cent. 

1  Section  25.     At  the  annual  meeting,  and  if  it  is  provided  in  the  by-  Dividends. 

2  laws  that  a  dividend  shall  be  paid  semi-annually,  at  a  meeting  during  the  lilt'.  Iiw! 

3  month  of  i\Iay  in  each  year,  a  dividend  may  be  declared  from  the  earn-  g.  h.'ild.  of 

4  ings  which  have  actually  been  collected  during  the  dividend  period  next  }|23'54''  ^  "^' 

5  preceding  and  which  remain  after  the  deduction  of  all  expenses,  interest  J^2t3^4'3  5 1 

6  on  deposits  and  the  amounts  required  to  be  set  apart  to  the  guaranty 

7  fund  and  to  the  reserve  fund,  or  such  dividend  may  be  declared  in  whole 

8  or  in  part  from  the  undivided  earnings  of  preceding  years  remaining  after 

9  the  aforesaid  deductions  for  said  \ears. 

10  Such  dividends  shall  be  paid  on  all  fully  paid  shares  outstanding  at  the 

11  close  of  the  dividend  period,  but  shares  which  become  fully  paid  during 
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such  dividend  period  shall  be  entitled  only  to  a  proportional  part  of  said  12 

dividend,  calculated  from  the  first  day  of  the  month  following  such  pay-  13 

ment  in  full.    Dividends  due  to  a  member  shall,  at  his  election,  be  paid  14 

to  him  in  cash  or  be  credited  to  his  account  in  either  shares  or  deposits.  15 

No  dividend  exceeding  eight  per  cent  per  annum  shall  be  paid  until  16 

such  time  as  the  guaranty  fund  shall  equal  fifteen  per  cent  of  the  assets  17 

as  hereinbefore  pro\'ided,  after  which  time  special  dividends  may  be  18 

declared  from  surplus  earnings  on  recommendation  of  the  board  of  19 

directors.  20 


Lost  pass 
books. 
1917,  33. 


Section  26.    Section  twenty  of  said  chapter  one  hundred  and  sixty-    1 
'seven  shall  apply  to  the  pass  books  of  credit  unions.  2 

G.  L.  (ed.  of  1920)  171.  §  24.  192G,  273,  §  1. 


to°TOmmfs'^°'^*        Section  27.     Within  twenty  days  after  the  last  business   day  of  1 

sioner.  Dccembcr  in  each  year,  every  credit  union  shall  make  to  the  commissioner  2 

1909, 419,  i  24.  a  report  in  such  form  as  he  may  prescribe,  signed  by  the  president,  treas-  3 

§§  23, 26.'         urer  and  a  majority  of  the  auditing  committee,  w-ho  shall  make  oath  that  4 

1920)  171, 1 25.  the  report  is  correct  according  to  their  best  knowledge  and  belief.    Any  5 

1926,  273,  §  1.    credit  union  neglecting  to  make  said  report  within  the  time  herein  pre-  6 

scribed  shall  forfeit  to  the  commonwealth  five  dollars  for  each  day  during  7 

which  such  neglect  continues.  8 


Expulsion 

of 

members. 

1909,  419, 

§§  18,  19. 

1915,  268, 

§§  24,  26. 

G.  L.  Ced. 

of 

1920)  171 

§26. 

1926,  273, 

u. 

Section  28.  The  board  of  directors  may  expel  from  a  credit  union  1 
any  member  who  has  not  carried  out  his  engagements  with  it,  or  who  2 
has  been  convicted  of  a  criminal  offence,  or  who  neglects  or  refuses  to  3 
comply  with  the  provisions  of  this  chapter  or  of  the  by-laws  of  the  credit  4 
union,  or  whose  private  life  is  a  source  of  scandal,  or  who  habitually  5 
neglects  to  pay  his  debts,  or  who  becomes  insolvent  or  bankrupt,  or  6 
who  has  deceived  the  corporation  or  any  committee  thereof  with  re-  7 
gard  to  the  use  of  borrowed  money;  but  no  member  shall  so  be  ex-  8 
pelled  until  he  has  been  informed  in  writing  of  the  charges  against  him,  9 
and  an  opportunity  has  been  given  him,  after  reasonable  notice,  to  be  10 
heard  thereon.  11 

The  amounts  paid  in  on  shares  or  deposited  by  members  who  have  12 
withdrawn  or  have  been  expelled  shall  be  paid  to  them,  in  the  order  13 
of  withdrawal  or  explusion,  but  only  as  funds  therefor  become  avail-  14 
able  and  after  deducting  any  amounts  due  from  such  members  to  the  15 
credit  union.  Such  expulsion  shall  not  operate  to  relieve  a  member  16 
from  any  outstanding  liability  to  the  credit  union.  17 


Liquidation. 
Disposition 
of  unclaimed 
funds  and  of 
boolcs  and 
papers. 

1909,  419,  §  23. 
1915,268, 
H  25,  26. 
G.  L.  (ed.  of 
1920)  171,  §  27. 
1923, 55. 
1926,  273,  §  1. 


Section  29.  At  any  meeting  specially  called  for  the  purpose,  the  1 
members,  upon  recommendation  of  not  less  than  two  thirds  of  the  2 
board  of  directors,  may,  by  a  two  thirds  vote  of  those  present  and  3 
entitled  to  vote,  vote  to  liquidate  the  corporation.  A  committee  of  4 
three  shall  thereupon  be  elected  to  liquidate  the  assets  of  the  corpora-  5 
tion  under  the  direction  of  the  commissioner,  and  each  share  of  the  6 
capital  stock,  according  to  the  amount  paid  thereon,  shall  be  entitled  7 
to  its  proportional  part  of  the  assets  in  liquidation  after  all  deposits  8 
and  debts  have  been  paid;  and  the  charter  of  such  corporation  voting  9 
to  licjuidate  in  accordance  with  this  section  shall  become  void  except  10 
for  the  purpose  of  discharging  existing  obligations  and  liabilities.  H 

Funds  representing  unclaimed  dividends  in  liquidation  and  remain-  12 
ing  in  the  hands  of  the  liquidating  committee  for  six  months  after  the  13 
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14  date  of  the  final  dividend,  shall  be  deposited  by  them,  together  with 
1.5  all  books  and  papers  of  the  credit  union,  with  the  commissioner.  Such 
1(5  funds  shall  be  deposited  in  one  or  more  trust  companies,  savings  banks 

17  or  national  banks  to  the  credit  of  the  commissioner  in  his  official  capac- 

18  ity  in  trust  for  the  members  of  the  liquidating  credit  union  entitled 

19  thereto,  according  to  their  several  interests.     Upon  receipt  of  evidence 

20  satisfactory  to  him,  the  commissioner  may  pay  over  the  money  so  held 

21  by  him  to  the  persons  respectively  entitled  thereto. 

22  In  cases  of  doubt  or  of  conflicting  claims,  he  may  require  an  order 

23  of  the  supreme  judicial  court  authorizing  and  directing  the  pajonent 

24  thereof.  He  may  apply  the  interest  earned  by  the  moneys  so  held  toward 
2.5  defraying  the  expenses  incurred  in  the  payment  of  such  unclaimed 

26  dividends.    At  the  expiration  of  twelve  months  from  the  date  of  receipt 

27  thereof  such  funds  as  still  remain  in  the  hands  of  the  commissioner  shall 

28  be  disposed  of  as  provided  in  section  thirty-fi\e  of  chapter  one  hundred 

29  and  sLxty-seven. 
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Sect. 

46.  OfBce  of  merged  company  maintained 

as  branch  office. 

47.  Establishment  of  foreign  branches. 

48.  Additional  powers,  if  member  of  fed- 

eral reserve  bank. 


TRUST    DEPARTMENT. 

49.  Trust  department. 

50.  Deposit  by  authority  of  court,  etc. 

51.  Investment  of  such  funds. 

52.  Appointment    as    trustee,    e.\eeutor, 

etc. 

53.  Investment  of  funds  held  as  executor, 

etc. 

54.  Trust   funds   to   be   kept   as   special 

deposit. 

55.  Capital  stock  as  security. 

56.  Not  to  exercise  powers,  etc..  unless 

authorized. 

57.  Signing  of  returns,  etc.    Examination 

of  officers. 

58.  Surety  on  bonds. 

59.  Disposition  of  trust  funds,  etc. 

SAVINGS   DEPARTMENT. 

60.  Savings     department.       Investment 

committee. 

61.  Investments   of   deposits   in    savings 

department. 

62.  Such  deposits  to  be  kept  separate. 

63.  Capital  stock  as  security  for  such  de- 

posits. 


Sect. 

64.  Guaranty    fund    in    sa^ngs    depart- 

ment. 

65.  Income. 

66.  Notice  of  intention  to  withdraw  sav- 

ings deposits. 
66A.  Loans  to  depositors. 

67.  Deposits  may  go  on  interest  monthly. 

68.  Payment  of  dividends  to  be  author- 

ized by  directors  after  examination 
by  investment  committee. 

69.  Interest. 

70.  Pass  books  to  be  verified. 

71.  No  officer,  etc.,   to  borrow  funds  of 

savings     department     or     become 
surety. 

72.  Trust  companies,  etc.,  not  to  receive 

brokerage,  etc.,  on  account  of  lo.an 
by  savings  department. 

RESERVES   AND    GUARANTY    FUNDS. 

73.  Reserve;   weekly  report   to   commis- 

sioner relative  to.     Penalty. 

74.  Composition  of  reserve. 

75.  Corporation  may  act  as  reserve  agent. 

76.  Proceedings  if  reserve  less  than  re- 

quired. 

77.  Trust  guaranty  fund. 

78.  Trust  guaranty  fund  pledged,  etc. 

79.  Trust  guaranty  fund  not  to  be  trans- 

ferred, etc. 
SO.      Dividends.     .Surplus  fund. 
81.      Reserve  requirements,  if  member  of 

federal  reserve  bank. 


Definitions. 
1919,  350,  §  46. 
4  0p.  A.  G.  190 


GENERAL   PROVISIONS. 

Section  1.     Whenever  used  in  this  chapter,  unless  the  context  other-  1 

wise  requires,  the  words  "trust  company"  or  "such  corporation"  mean  a  2 

trust  company  incorporated  as  such  in  the  commonwealth,  and  the  "  com-  3 

missioner"  means  the  commissioner  of  banks.  4 


Corporations 
subject  to  this 
chapter, 
1S88,  413.  §  1. 
1890,  315.  §  2. 
1899,  348,  §  1. 
R.  L.  116,  " 


165  Mass.  384. 


Adoption  of 
chapter. 
1890,  315,  I  2. 
R.  L.  116,  5  2. 


Section  2.  All  trust  companies  shall  be  subject  to  this  chapter;  ex- 
cept that  any  such  corporation  chartered  prior  to  May  twenty-eighth, 
eighteen  hundred  and  eighty-eight,  shall  not  be  subject,  in  the  perform- 
ance of  its  duties  as  trustee,  to  any  provision  of  section  fifty-four  which 
is  inconsistent  with  its  charter  and  shall  be  subject  to  the  following  pro- 
visions, or  any  of  them,  only  if,  and  according  as,  it  adopts  them  under 
section  three,  or  has  adopted  corresponding  provisions  of  earlier  laws: 
sections  twelve  to  fifteen,  inclusive,  eighteen,  nineteen,  twenty-four  to 
twenty-six,  inclusive,  so  much  of  section  twenty-seven  as  does  not  apply 
to  corjiorations  exercising  the  powers  conferred  by  section  fifty-two,  sec- 
tions thirty-one,  thirty-three,  thirty-eight  to  forty-one,  inclusive,  fifty, 
fifty-one,  fifty-nine  and  seventy-seven  to  eighty,  inclusive. 

Section  3.  A  trust  company  chartered  before  May  twenty-eighth, 
eighteen  hundred  and  eighty-eight,  transacting  business  in  the  common- 
wealth may  adopt  as  a  part  of  its  charter  this  chapter,  or  any  provision 
thereof  which  under  the  preceding  section  it  may  adopt,  by  a  majority 
vote  of  the  stock  represented  at  a  special  meeting  called  for  the  purpose 
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6  and  by  filing,  within  ten  days  from  the  date  of  such  meeting,  with  the 

7  state  secretary  and  with  the  commissioner  a  certificate  sworn  to  bj'  the 

8  clerk  of  such  corporation  and  stating  such  adoption. 

1  Section  4.     No  person  or  association  and  no  bank  or  corporation.  Use  of  words 

2  except  tru.st  companies,  shall  use  in  the  name  or  title  under  which  his  company" 

3  or  its  business  is  transacted  the  words  "Trust  Company"  even  though  'i'8"9,'467. 

4  said  words  may  be  separated  in  such  name  or  title  by  one  or  more  other  [^ggg  Hf  |  ^• 

5  words,  or  advertise  or  put  forth  a  sign  as  a  trust  company  or  in  any  way  '"23, 4i. ' 

6  solicit  or  receive  deposits  as  such.     Whoever  violates  this  section  shall 

7  forfeit  one  hundred  dollars  for  each  day  during  which  such  violation 

8  continues.     But  this  section  shall  not  prohibit  a  foreign  corporation 

9  which  was  authorized  to  transact  a  foreign  mortgage  business  in  the 

10  commonwealth  during  the  twelve  months  ne.xt  preceding  January  first, 

11  nineteen  hundred  and  twenty-three,  and  which  had  an  established  place 

12  of  business  in,  and  was  complying  with  the  laws  of,  the  commonwealth 

13  during  the  whole  of  said  period,  from  continuing 'to  use  the  words 

14  "Trust  Company"  as  a  part  of  its  corporate  name. 

1  Section  5.     A  trust  company  shall  organize  and  commence  busi-  Limit  of  time 

2  ness  within  six  months  from  the  date  of  its  incorporation,  otherwise  its  zatioifand 

3  charter  shall  become  void,  and  no  trust  company  shall  resume  business  meStir^ 

4  under  a  charter  which  is  outstanding  and  inactive  on  July  first,  nineteen  i893°7i4  5 1 

0  hunilred  and  twenty-two,  except  upon  the  written  approval  of  the  board  f-]--  ''ij'  i  *■ 
01  bank  incorporation. 

incorporation  under  general  law. 

1  Section  6.     Fifteen  or  more  persons  who  associate  themselves  by  a  who  may 

2  written  agreement  for  the  purpose  of  forming  a  trust  company  may,  i9o°4,''374!*§  1. 

3  upon  compliance  with  sections  six  to  eleven,  inclusive,  become  a  corpo- 

4  ration,  with  all  the  powers  and  privileges  and  subject  to  all  the  duties, 

5  restrictions  and  liabilities  set  forth  in  all  general  laws  relating  to  such 

6  corporations. 

1  Section  7.     Said  '  agreement   shall   set   forth   that   the   subscribers  Agreement  of 

2  thereto  associate  themselves  with  the  intention  of  forming  a  corpora-  igoTs?*."?  2. 

3  tion,  and  shall  specifically  state  — 

4  First,  The  name  by  which  the  corporation  shall  be  known. 

5  Second,  The  purpose  for  which  it  is  formed. 

6  Third,  The  city  or  town,  which  shall  be  within  the  commonwealth, 

7  where  its  business  is  to  be  transacted. 

8  Fourth,  The  amount  of  its  capital  stock,  and  the  number  of  shares 

9  into  which  it  is  to  be  divided. 

10  Each  associate  shall  subscribe  to  the  articles  his  name,  residence,  post 

11  office  address  and  the  number  of  shares  of  stock  which  he  agrees  to  take. 

1  Section  8.     A  notice  of  the  intention  of  the  subscribers  to  form  such  Notice  of 

2  a  trust  company  shall  be  given  to  the  board  of  bank  incorporation.  tOTm'tr™'" 

3  A  notice  in  such  form  as  said  board  shall  approve  shall  be  published  at  i904'^T7*4,  §  3. 

4  least  once  a  week,  for  three  successive  weeks,  in  one  or  more  newspapers  H'^f  |Jj^'  |  f 

5  designated  by  said  board,  and  published  in  the  city  or  town  in  which  'R^g'^^MIv 

6  it  is  proposed  to  establish  the  company.    Such  notice  shall  specify  the 

7  names  of  the  proposed  incorporators,  the  name  of  the  corporation  and 
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the  location  of  the  same,  as  set  forth  in  the  above  mentioned  agreement  8 

of  association.     Within  thirty  days  after  the  first  pubHcation  of  said  9 

notice  the  subscribers  to  said  agreement  shall  apply  to  said  board  for  a  10 

certificate  that  public  convenience  and  advantage  will  be  promoted  by  11 

the  establishment  of  such  trust  company.    If  the  board  refuses  to  issue  12 

such  certificate,  no  further  proceedings  shall  be  had,  but  the  application  13 

may  be  renewed  after  one  year  from  the  date  of  such  refusal,  without  14 

further  notice  or  publication  unless  the  board  shall  order  it.  15 


First  meeting. 
1904,  374,  §  4. 


Section  9.  The  first  meeting  of  the  subscribers  to  the  agreement  of  1 
association  shall  be  called  by  a  notice  signed  either  by  that  subscriber  2 
to  the  agreement  who  is  designated  therein  for  the  purpose,  or  by  a  ma-  3 
jority  of  the  subscribers;  and  such  notice  shall  state  the  time,  place  and  4 
purposes  of  the  meeting.  A  copy  of  the  notice  shall,  seven  days  at  least  5 
before  the  day  appointed  for  the  meeting,  be  given  to  each  subscriber  6 
or  left  at  his  residence  or  usual  place  of  business,  or  deposited  in  the  post  7 
office,  postage  prepaid,  and  addressed  to  him  at  his  residence  or  usual  8 
place  of  business,  and  another  copy  thereof  and  an  affidavit  of  one  of  9 
the  signers  that  the  notice  has  been  duly  served  shall  be  recorded  with  10 
the  records  of  the  corporation.  If  all  the  incorporators  shall  in  writing,  11 
endorsed  upon  the  agreement  of  association,  waive  such  notice  and  fix  12 
the  time  and  place  of  the  meeting,  no  notice  shall  be  required.  The  13 
subscribers  to  the  agreement  of  association  shall  hold  the  franchise  until  14 
the  organization  has  been  completed.  At  such  first  meeting,  or  at  any  15 
adjournment  thereof,  the  incorporators  shall  organize  by  the  choice  by  16 
ballot  of  a  temporary  clerk,  by  the  adoption  of  by-laws  and  by  the  elec-  17 
tion  in  such  manner  as  the  by-laws  may  determine,  of  directors,  a  presi-  18 
dent,  a  clerk,  and  such  other  officers  as  the  by-laws  may  prescribe.  All  19 
the  officers  so  elected  shall  be  sworn  to  the  faithful  performance  of  their  20 
duties.  The  temporary  clerk  shall  make  and  attest  a  record  of  the  pro-  21 
ceedings  until  the  clerk  has  been  chosen  and  sworn,  including  a  record  of  22 
such  choice  and  qualification.  23 


Certificates  of 
organization 
and  incorpo- 
ration. 

1904,  374,  §  5. 
1906,  204, 
§§  1,3,5. 
1909,  491,  §  3. 

1919,  350,  §  46. 

1920,  598,  §  7. 
1922,  263,  §  2. 
1931,  394, 

§  178. 


Section  10.    The  president,  and  a  majority  of  the  directors  elected  1 

at  such  first  meeting,  shall  make,  sign  and  make  oath  to,  articles  in  2 

duplicate,  setting  forth  —  3 

(a)  A  true  copy  of  the  agreement  of  association,  the  names  of  the  sub-  4 
scribers  thereto,  and  the  name,  residence  and  post  office  address  of  each  5 
of  the  officers  of  the  company;  6 

(b)  The  date  of  the  first  meeting  and  the  successive  adjournments  7 
thereof,  if  any.  8 

One  of  such  certificates  shall  be  submitted  to  the  commissioner,  and  9 

the  other,  together  with  the  records  of  the  proposed  corporation,  to  10 

the  commissioner  of  corporations  and  taxation,  who  shall  examine  the  11 

same,  and  who  may  require  such  amendment  thereof  or  such  additional  12 

information  as  he  may  consider  necessary.    If  he  finds  that  the  articles  13 

conform  to  the  four  preceding  sections  relative  to  the  organization  of  the  14 

corporation  and  that  section  eight  has  been  complied  with,  he  shall  so  15 

certify  and  endorse  his  approval  thereon.     The  articles  shall  be  filed  16 

within  thirty  days  thereafter  in  the  office  of  the  state  secretary,  who,  17 

upon  payment  of  a  fee  equal  to  one  twentieth  of  one  per  cent  of  the  18 

capital  stock  of  said  corporation  as  set  forth  in  said  articles,  shall  issue  a  19 

certificate  of  incorporation  in  the  following  form:  20 
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Commonwealth  of  Massachusetts. 

Be  it  known  that  whereas  (the  names  of  the  subscril)ers  to  the  agreement 
of  association)  have  associated  themselves  with  the  intention  of  forming  a  cor- 
poration under  the  name  of  (the  name  of  the  corporation),  for  the  purpose  (the 
purpose  declared  in  the  agreement  of  association),  with  a  capital  stock  of  (the 
amount  fixed  in  the  agreement  of  association),  and  have  complied  with  the 
statutes  of  the  commonwealth  in  such  case  made  and  provided,  as  appears  from 
the  articles  of  organization  of  said  corporation,  duly  approved  by  the  commis- 
sioner of  corporations  and  taxation  and  recorded  in  this  office:  Now,  therefore,  I 
(the  name  of  the  state  secretary),  secretary  of  the  commonwealth  of  Massachu- 
setts, do  hereby  certify  that  said  (the  names  of  the  subscribers  to  tlie  agreement 
of  association),  their  associates  and  successors,  are  legally  organized  and  estab- 
lished as,  and  are  herebj'  made,  an  existing  corporation  under  the  name  of  (name 
of  the  corporation),  with  the  powers,  rights  and  privileges,  and  subject  to  the 
limitations,  duties  and  restrictions,  which  by  law  appertain  thereto. 

Witness  my  official  signature  hereunto  subscribed,  and  the  great  seal  of  the 
commonwealth  of  ^lassachusetts  hereunto  affixed,  this  day  of 

in  the  year  (the  date  of  the  filing  of  the  articles  of  organization). 

21  The  state  secretary  shall  sifjn  the  certificate  of  incorporation  and  cause 

22  the  great  seal  of  the  commonwealth  to  be  thereto  affixed,  and  such  cer- 

23  tificate  shall  have  the  force  and  effect  of  a  special  charter.    The  existence 

24  of  every  corporation  not  created  by  special  law  shall  begin  upon  the 
2.5  filing  of  the  articles  of  organization  in  the  oflSce  of  the  state  secretary. 

26  He  shall  also  cause  a  record  of  the  certificate  of  incorporation  to  be 

27  made,  and  such  certificate,  or  such  record,  or  a  certified  copy  thereof, 

28  shall  be  conclusive  evidence  of  the  existence  of  such  corporation. 


1  Section  11.     When  the  whole  capital  stock  has  been  issued,  a  new  Certificate 

2  list  of  the  stockholders,  with  the  name,  residence  and  postoffice  address  bus?ie"s°^ 

3  of  each,  and  the  number  of  shares  held  by  each,  shall  be  filed  with  the  r^^l.  ue,  1 6. 

4  board  of  bank  incorporation,  which  list  shall  be  verified  by  the  two  }^°^^;  |J*;  |  f 

5  principal  officers  of  the  corporation.     Upon  receipt  of  such  list  said  J^o^'  ^flo.  §  *■ 

6  board  shall  cause  an  examination  to  be  made  of  the  method  of  pavment  laiai  350!  §  17. 

.  '^  1922  293 

7  of  the  capital  stock,  of  the  personnel  of  the  corporation,  including  the 

8  officers  and  directors  thereof,  and  if,  after  such  examination,  it  appears 

9  that  the  whole  capital  stock  has  been  paid  in  in  cash,  and  that  all  re- 

10  quirements  of  law  have  been  complied  with,  said  board  shall,  if  satisfied 

11  tiiat  the  public  convenience  and  advantage  will  be  promoted  thereby, 

12  issue  a  certificate  authorizing  such  corporation  to  begin  the  transaction 

13  of  business.     It  shall  be  unlawful  for  any  such  corporation  to  begin  the 

14  transaction  of  business  until  such  a  certificate  has  been  granted. 

OFFICERS   and   BY-LAWS. 

1  Section  12.     The  officers  of  such  corporation  shall  be  a  president,  officers. 

2  clerk  or  secretary,  a  board  of  not  less  than  seven  directors,  a  treasurer  or  isy?,'  301!  §  2. 

3  actuary  or  both,  and  such  other  officers  as  may  be  prescribed  by  its  by-  ^49  ii^s.  sss. 

4  laws  and  they  shall  be  sworn  to  the  faithful  performance  of  their  duties. 

1  Section  13.     The  officers  of  such  corporation,  except  the  treasurer,  choice  of 

2  actuary,  and  the  members  of  the  investment  committee,  if  one  is  required  isss,  lis,  8  4. 

3  by  section  sixty,  shall  be  chosen  at  its  annual  meeting.     The  treasurer  fgn;  ly*^' 

4  and  actuary  shall  he  appointed  by  the  directors,  shall  hold  their  respec-  [HI',  2II'.  I  2. 

5  tive  offices  during  the  pleasure  of  the  board  of  directors  and  shall  give  ^49  Mass.  oSS. 

6  bond  to  said  board  in  such  amounts  and  with  such  suretv  or  sureties  and 
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conditions   as  the   commissioner   may  prescribe.     The   treasurer  and  7 

actuary,  and  any  other  officers  and  employees  required  to  give  bond,  8 

may  be  included  in  one  or  more  blanket  or  schedule  bonds;   provided,  9 

that  such  bonds  are  approved  by  the  commissioner  as  to  the  amounts  10 

and  conditions  thereof  and  as  to  the  sureties  thereon.     The  board  of  11 

directors  may  fill,  until  the  next  annual  meeting,  any  vacancies  in  12 
offices  that  may  occur. 


13 


Directors. 

1888,  413,  §  19. 
R.  L.  116,  §  9. 
1921.  352. 
1929,  201,  5  2. 
256  Mass.  323. 


Section  14.     No  person  shall  be  a  director  in  any  such  corporation  1 

unless  he  is  a  stockholder  of  record  holding  unpledged  stock  therein  of  2 

an  aggregate  par  value  of  not  less  than  one  thousand  dollars.     A  ma-  3 

jority  of  the  directors  shall  be  citizens  of  and  resident  in  the  common-  4 

wealth  and  not  more  than  one  third  of  the  directors  shall  be  directors  5 

in  any  other  such  corporation.  6 


By-Iaw9. 
Quorum. 
1888,  413,  §  5. 
R.  L.  116,  §  10. 


Section  15.  The  corporation  may  adopt  by-laws  for  the  proper  man- 
agement of  its  affairs,  may  establish  regulations  controlling  the  assign- 
ment and  transfer  of  its  shares  and  may  determine  what  number  of  shares 
sliall  be  represented  at  any  meeting  to  constitute  a  quorum.  If  the 
quorum  is  not  so  determined,  a  majority  in  interest  of  the  stockholders 
shall  be  a  quorum. 


Section  16.     No  officer,  director,  employee  or  attorney  of  a  trust 


Certain  fees, 
etc.,  to  officers, 

attorne"'' '""'  compauy  shall  be  a  beneficiary  of  or  receive,  directly  or  indirectly,  any 
prohibited.  fee,  comiiiission,  gift  or  other  consideration  for  or  in  connection  with 
1928!  262!     '    any  business  of  such  corporation.     This  section  shall  not  prohibit  any 


such  officer,  director,  employee  or  attorney  from  receiving  interest  on  a 
deposit  made  by  him  or  his  usual  salary  or  director's  fee  or  a  reasonable  6 
fee  for  services  rendered  to  such  corporation  or  from  borrowing  from  such  7 
corporation  in  accordance  with  law,  or  from  sharing  in  commissions,  8 
profits  or  other  benefits  derived  by  any  firm,  association  or  corporation,  9 
in  which  he  is  interested,  arising  out  of  any  transaction  with  said  trust  10 
company  in  or  in  relation  to  securities  if  such  transaction  is  made  in  the  11 
regular  course  of  business  upon  terms  as  favorable  to  the  trust  company  12 
as  those  offered  to  other  persons,  or  if  any  such  transaction  is  authorized  13 
either  by  the  affirmative  vote  or  the  written  assent  of  a  majority  of  those  14 
members  of  the  trust  company's  board  of  directors  who  are  not  inter-  15 
ested  in  such  transaction  otherwise  than  as  directors  as  aforesaid;  pro-  16 
vided,  however,  that  the  commissioner  may  require  a  full  disclosure  to  17 
be  made  on  such  forms  as  he  may  prescribe,  by  regulation  or  otherwise,  18 
of  all  commissions,  profits  and  other  benefits  realized  in  any  such  trans-  19 
action  in  or  in  relation  to  securities.  20 


Penalty. 
1915,  219,  §  2. 


Section  17.  Whoever  violates  any  provision  of  the  preceding  sec-  1 
tion  shall  be  punished  by  a  fine  not  exceeding  five  thousand  dollars  or  2 
by  imprisonment  for  not  more  than  one  year,  or  both.  3 


Capital  stock; 
amount,  issue, 
increase. 
1888.  413,  §  2. 
1897,  304,  §  1. 
R.  L.  110,  §  5. 

1904,  374,  I  6. 

1905,  189. 

1906,  204, 
§§  1,  3,  5. 


STOCK    AND    STOCKHOLDERS. 

Section  18.  The  capital  stock  of  such  corporation  shall  be  not  less 
than  two  hundred  thousand  dollars,  except  that  in  a  city  or  town  whose 
population  numbers  not  exceeding  one  hundred  thousand  but  exceeding 
ten  thousand  the  capital  stock  may  be  not  less  than  one  hundred  thou- 
sand dollars  and  in  a  town  whose  population  numbers  not  exceeding  ten 
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6  thousand,  not  less  than  fifty  thousand  dollars.     The  capital  stock  shall  {gog-^gj  53 

7  be  dixided  into  shares  of  the  par  value  of  not  more  than  one  hundred  ioi3!206! 

•  ..1916  37 

8  dollars  each.     No  business  shall  be  transacted  by  such  corporation  until  isiqIsso,  §  46. 

9  the  whole  amount  of  its  capital  stock  is  subscribed  for  and  actually  paid  1929!  2oii  §  1. 

10  in.     No  stock  shall  be  issued  by  any  such  corporation  under  this  section  aw  Mass!  401 

1 1  until  the  par  value  thereof  shall  be  fully  paid  in  in  cash  or  is  in  its  pos-  zl\  W^l'  205 

12  session  as  surplus;  provided,  that  no  stock  shall  be  issued  against  surplus 
i:>  unless  the  surplus  remaining  after  such  issue  shall  amount  to  at  least 
1-1  fifty  per  cent  of  the  total  capital  stock  of  such  corporation  after  such 
1.5  increase.     Any  such  corporation  may,  subject  to  the  approval  of  the 

16  commissioner,  increase  or  reduce  its  capital  stock  in  the  manner  pro- 

17  vided  by  section  forty-one,  section  forty-four,  and  the  first  sentence  of 
IS  section  forty-five,  all  of  chapter  one  hundred  and  fifty-six;    provided, 

19  that  in  the  case  of  a  reduction  as  aforesaid  the  capital  stock  as  so  reduced 

20  shall  not  be  less  than  the  amount  required  by  this  section.     Any  such 

21  corporation  may  decrease  the  par  value  of  its  shares  in  the  manner  pro- 

22  vided  by  sections  forty-one  and  forty-three  of  said  chapter  one  hundred 

23  and  fifty-six. 

1  Section  19.     The  books  of  such  corporation  shall  at  all  reasonable  Books  open 

2  times  be  open  for  inspection  to  the  stockholders  and  to  beneficiaries  i888°«'3,"§°2o 

3  under  any  trust  held  by  such  corporation.  ^'  ^  "®'  ^  ^^' 

1  Section  20.  [Repealed,  192.3,  406,  §  2.] 

1  Section  21.  [Repealed,  1923,  406,  §  2.] 

1  Section  22.  [Repealed,  1923,  406,  §  2.] 

1  Section  23.  [Repealed,  1922,  363,  §  2.) 

1  Section  24.     The   stockholders   of  such   corporation   shall   be   per-  Liability  of 

2  sonally  liable,  equally  and  ratably  and  not  one  for  another,  for  all  con-  fgss,  4°i3rri4. 

3  tracts,  debts  and  engagements  of  the  corporation,  to  the  amount  of  fgos'; lit'.  |  u' 

4  their  stock  therein  at  the  par  value  thereof,  in  addition  to  the  amount  203Vats'  Hi 

5  invested  in  such  shares,  and  no  stockholder  shall  be  allowed  to  set  oiT  207  Mass.  441. 

6  any  claim  as  a  depositor  in  or  creditor  of  either  the  commercial  or  sav-  240  Mass!  254. 

7  ings  departments  against  such  liability.    Sections  forty-six  to  fifty-four,  244  Mass!  54! 

8  inclusive,  of  chapter  one  hundred  and  fifty-eight  shall  apply  to  and  247  Mass.  334, 

9  regulate  the  enforcement  of  such  liability  by  creditors  of  the  corporation.  ItgMass.  401. 

253  Mass.  205.  256  Mass.  323. 

1  Section  25.    Any  such  corporation  whose  capital  stock  has,  in  the  Enforcoment 

2  opinion  of  the  commissioner,  become  impaired  by  losses  or  otherwise,  °892.'327^' 

3  shall,  within  three  months  after  receiving  notice  from  the  commis- fgoe;  204!  ^  ^' 

4  sioner,  pay  the  deficiency  in  the  capital  stock  by  assessment  upon  the  f^J^  ^^g\-  ,  3 

5  stockholders  pro  rata  to  the  shares  held  by  each.     If  such  corporation  igisis.w! 

6  shall  fail  to  pay  such  deficiency  in  its  capital  stock  for  three  months  1922,488,  § 3. 

7  after  receiving  such  notice,  the  commissioner  may  apply  to  the  supreme 

8  judicial  court  for  an  injunction;  and  if  a  stockliolder  of  such  corporation 

9  neglects  or  refuses,  after  three  months'  notice,  to  pay  the  assessment  as 

10  provided  in  this  section,  the  board  of  directors  shall  cause  an  amount 

1 1  of  his  stock  sufficient  to  make  good  his  assessment  to  be  sold  by  public 
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auction,  after  thirty  days'  notice  given  by  posting  such  notice  in  the  12 
•  office  of  the  corporation  and  by  pubhshing  it  in  a  newspaper  of  the  1.3 
city  or  town  where  the  corporation  is  located  or  in  a  newspaper  pub-  14 
Hshed  nearest  thereto;  and  the  balance,  if  any,  shall  be  returned  to  15 
such  delinquent  stockholder.  This  section  shall  not  take  away  the  16 
right  of  creditors  to  enforce  the  liability  of  stockholders  in  such  corpo-  17 
rations,  as  provided  in  the  preceding  section,  or  the  right  of  the  coramis-  18 
sioner  to  enforce  such  liability  as  provided  in  section  twenty-four  of  19 
chapter  one  hundred  and  sixty-seven,  nor  increase  the  general  liability  20 
of  such  stockholders.  21 

PUBLIC    SUPERVISION. 

Returns  to  SECTION  26.     Such  Corporation  shall  at  such  times  as  the  commis-    1 

comnussioner.  ^t^K.  -i±^-'xi    — v/.         ,^^  j  ^  .   ,  .  ^        i  n 

1888.  *i|- 1 26-  sioner  orders,  but  not  exceeding  five  times  withui  any  calendar  year,  2 
1906: 204.'  ■  and  within  ten  days  after  a  day  designated  in  the  order,  make  a  return  3 
1907, 320',  §  1.  to  the  commissioner,  signed  and  sworn  to  by  its  president  and  secretary,  4 
1909: 49?:  1 3^'  treasurer  or  actuary  and  not  less  than  four  of  its  board  of  directors,  5 
192!:  162.  ^  *^'  showing  accurately"^  the  condition  of  such  corporation  at  the  close  of  6 
business  on  the  day  designated,  and  said  return  shall  specify:  capital  7 
stock;  amount  of  all  money  and  property  in  detail  in  the  possession  or  8 
charge  of  said  corporation  as  deposits;  amount  of  deposits  payable  on  9 
demand  or  within  ten  days;  amount  of  trust  guaranty  fund;  trust  10 
funds  and  funds  for  purposes  of  investment;  number  of  depositors;  11 
investments  in  authorized  loans  of  the  United  States  or  any  of  the  12 
New  England  states,  counties,  cities  or  towns;  investments  in  bank  13 
stock,  railroad  stock  and  railroad  bonds,  stating  amount  in  each;  loans  14 
on  notes  of  corporations;  loans  on  notes  of  individuals;  loans  on  15 
mortgages  of  real  estate;  cash  on  hand;  rate,  amount  and  date  of  divi-  16 
dends  since  last  return;  and  such  other  information  as  the  commissioner  17 
orders.  Such  return  shall  be  in  the  form  of  a  trial  balance  of  its  books  18 
and  shall  specify  the  different  kinds  of  its  liabilities  and  assets,  with  the  19 
amount  of  each  kind,  in  accordance  with  a  blank  form  furnished  by  the  20 
commissioner  and  shall  be  published  by  and  at  the  expense  of  such  cor-  21 
poration  in  a  newspaper  of  the  city  or  town  where  such  corporation  is  22 
located,  at  such  times  and  in  such  manner  as  may  be  directed  by  the  23 
commissioner.  -^ 

Examination         SECTION  27.     The   Commissioner   shall   have   access   to   the   vaults,  1 

nussfo'Ser.         books  and  papers  of  such  corporation,  and  shall  inspect,  examine  and  2 

1899: 348:  §  6®'  inquire  into  its  ati'airs  and  take  proceedings  in  regard  to  it  in  the  same  3 

Moelwl:  ^^^'  manner  and  to  the  same  extent  as  if  it  were  a  savings  bank;   and  may  4 

lOTs!  MO,  §  1.    make,  or  cause  to  be  made  by  an  expert  at  the  expense  of  the  corpo-  5 

1919'  350  ^  ^'    ration,  such  further  examination  of  a  corporation  exercising  the  powers  6 

§§45,46.'         conferred  by  section  fifty-two  as  he  may  consider  necessary,  and  shall,  7 

when  ordered  by  any  court  of  competent  jurisdiction,  make  an  examina-  8 

tion  or  cause  it  to  be  made.  " 

Section  28.    [Repealed,  1923,  406,  §  2.]  1 


Section  29.    [Repealed,  1923,  406,  §  2.] 
Section  30.    [Repealed,  1923,  406,  §  2.] 
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1  Section  .30A.    No  such  corporation  shall  make  any  transfer  of  assets  interdepart- 

2  from  one  department  tliereof  to  another  without  forthwitli  makini:;  report  ™Msets.°*'"^ 

3  of  such  transfer  to  the  commissioner.    The  report  shall  be  made  on  forms  ^^^^'  ^^''' 

4  provided  by  the  commissioner,  and  shall  set  forth  such  information  in 

5  relation  to  the  said  assets,  the  purposes  of  the  transfer  and  such  other 

6  data  in  relation  thereto  as  the  commissioner  may  require.     In  case  the 

7  commissioner,  not  later  than  thirty  days  after  the  receipt  of  said  report, 

8  notifies  such  corporation  of  his  disapproval  of  such  transfer,  it  shall 

9  forthwith  retransfer  the  said  assets  to  the  department  from  which  they 

10  were  transferred.     In  no  case  shall  such  corporation  make  any  such 

11  transfer  of  securities  or  other  property  held  by  it  for  more  than  the 

12  market  or  fair  value  at  the  time  of  such  transfer;   provided,  that  in  case 

13  the  commissioner  orders  a  retransfer  of  securities  or  other  property 

14  under  authority  of  this  section,  such  retransfer  shall  be  made  as  of  the 
1.5  value  at  which  they  were  transferred.  Failure  of  the  commissioner  to 
If)  disapprove  a  transfer  of  assets  as  provided  in  this  section  shall  for  no 
17  purpose  be  deemed  an  approval  thereof.     Whoever  violates  or  permits 

15  to  be  violated  any  provision  of  this  section  shall  be  punished  by  a  fine 

19  of  not  more  than  one  thousand  dollars  or  by  imprisonment  for  not  more 

20  than  one  year,  or  both. 

POWERS. 

1  Section  31.     Such  corporation  may  receive  on  deposit,  storage  or  Deposits. 

2  otherwise,  money,  government  securities,  stocks,  bonds,  coin,  jewelry,  Jigei^iji! 

3  plate,   valuable  papers  and  documents,  evidences  of  debt,  and  other  fgig  J]®' ^  ^^' 

4  property  of  any  kind,  upon  terms  or  conditions  to  be  agreed  upon,  and  Joif'l?!'  ^^■ 

5  at  the  request  of  the  depositor  may  collect  and  disburse  the  interest  or  §  263.  "  ' 

c    ■  -1  •  1  .^  •         1  J  -i  1         II       ,  I   240  Mass.  244. 

0  mcome,  ir  any,  upon  said  property  received  on  deposit  and  collect  and  241  Mass.  262. 

7  disburse  the  principal  of  such  of  said  property  as  produces  interest  or  249  Mass^  333! 

8  income  when  it  becomes  due,  upon  terms  to  be  prescribed  by  the  cor- 

9  poration.    Such  deposits  shall  be  general  deposits,  and  may  be  made  by 

10  corporations  and  persons  acting  individually  or  in  any  fiduciary  capacity. 

11  Such  corporation  shall  not  give  collateral  or  other  security  for  a  deposit 

12  of  money  received  under  this  section,  except  that  the  corporation  may 

13  make  such  a  deposit  of  securities  as  may  be  required  by  the  laws  of  the 

14  United  States  or  the  rules  and  regulations  of  the  trustees  of  the  postal 

15  savings  system  as  security  for  deposits  of  postal  savings  funds  made 

16  with  such  corporation  and  may  give  such  collateral  or  other  security  for 

17  deposits  of  public  or  other  funds  as  may  be  required  by  any  public  au- 
IS  thority  making  such  deposits  or  controlling  the  terms  upon  which  they 

19  may  be  made.    The  provisions  of  sections  forty-two  and  forty-three  of 

20  chapter  one  hundred  and  sixty-eight  applicable  to  unclaimed  deposits  in 

21  savings  banks  shall  apply  in  all  respects  to  similar  unclaimed  deposits  in 

22  all  departments  of  trust  companies. 

1  Section  32.     No  such  corporation  shall  allow  a  time  deposit  repre- Time  deposits. 

2  sented  by  a  certificate  or  written  agreement  to  be  withdrawn  before  the  igio.'sT?. 

3  time  specified  therein,  and  where  such  certificate  or  agreement  does  not  245Vat8'.  i43^' 

4  specify  any  definite  date  for  withdrawal  no  such  corporation  shall  allow  ^■'^  ^^'^^-  *°i- 

5  such  deposit  to  be  withdrawn  without  receiving  written  notice  of  at  least 

6  thirty  days.    Originals  or  duplicates  of  all  agreements  in  reference  to  time 

7  deposits  shall  be  kept  on  file  by  such  corporations  and  submitted  to  the 

8  commissioner  at  his  request.    Any  such  corporation  violating  this  section 

9  shall  be  punished  by  a  fine  of  not  more  than  one  thousand  dollars. 
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of  ifSncS''"*           Section  33.    Such  corporation  may,  subject  to  the  limitations  of  the  1 

1890  315'  1 1'    following  section,  advance  money  or  credits,  whether  capital  or  general  2 

R.  l'.  lie',  1 13.  deposits,  on  real  estate  situated  in  the  commonwealth  and  on  personal  3 

1929!  i2o!     '    security,  on  terms  to  be  agreed  upon,  and  also  invest  its  money  or  credits,  4 

249  Mass.  333'.   whether  capital  or  general  deposits,  in  the  stocks,  bonds  or  other  evidences  5 

of  indebtedness  of  corporations  or  of  associations  or  trusts,   both  as  6 

defined  in  chapter  one  hundred  and  eighty -two,  or  of  governments,  both  7 

foreign  and  domestic.  8 


Loans  on 
farm  property. 

1888,  413,  §  1. 

1889,  342. 

R.  L.  116,  §  14. 
249  Mass.  333. 


Section  34.     No  such  corporation  shall  advance  money  or  credits  1 

upon  notes  secured  by  deed  of  trust  or  by  mortgage  upon  farms  or  agri-  2 

cultural  or  unimproved  land  outside  of  the  commonwealth,  except  upon  3 

land  situated  in  the  New  England  states  or  the  state  of  New  York,  or  4 

invest  in  or  make  loans  on  the  bonds  or  other  securities  of  a  company  5 

negotiating  or  dealing  in  such  notes  so  secured  or  in  such  mortgages.  6 


Agent  to  buy, 

1890,  315,  §  1. 
R.  L.  116,  5  15. 


Section  35.    No  such  corporation  shall  as  agent,  buy,  sell  or  negotiate  1 

securities  or  evidences  of  debt  on  which  such  corporation  may  not  law-  2 

fully  advance  money  or  credits,  nor  as  such  agent  buy,  sell  or  negotiate  3 

evidences  of  debts  secured  exclusively  by  real  estate  under  mortgage  4 

or  deed  of  trust.  5 


May  accept 
drafts  and 
issue  letters 
of  credit. 
1916,  129,  §  1. 
1919,  350,  §  46. 
249  Mass.  585. 
256  Mass.  58. 


Section  36.    Any  such  corporation  may,  subject  to  such  restrictions  1 

as  may  be  imposed  by  the  commissioner,  accept  for  payment  at  a  future  2 

date  drafts  and  bills  of  exchange  drawn  upon  it,  and  issue  letters  of  credit  3 

authorizing  holders  thereof  to  draw  drafts  upon  it,  or  its  correspondents,  4 

at  sight  or  on  time;  provided,  that  such  acceptances  or  drafts  be  based  5 

upon  actual  values,  but  no  such  corporation  shall  accept  such  bills  or  6 

drafts  to  an  aggregate  amount  exceeding  at  any  one  time  one  half  of  its  7 

paid-up  capital  and  surplus,  except  with  the  approval  of  the  commissioner,  8 

and  in  no  case  to  an  aggregate  amount  in  excess  of  its  capital  and  surplus.  9 


May  accept 

or  rediscount 

certain  drafts, 

etc. 

1914,  537,  §  3. 

249  Mass.  585. 

256  Mass.  58. 


Section  37.    Such  corporation  may  accept  drafts  or  bills  of  exchange  1 

drawn  upon  it  and  growing  out  of  transactions  involving  the  import  or  2 

export  of  goods,  having  not  more  than  six  months'  sight  to  run,  but  no  3 

such  corporation  shall  accept  such  bills  to  an  amount  equal  at  any  time  4 

in  the  aggregate  to  more  than  one  half  of  its  paid-up  capital  stock  and  5 

surplus.     Such  corporation  may  rediscount  notes,  drafts  and  bills  of  6 

exchange  arising  out  of  actual  commercial  transactions.  7 


agent?triwtee,        SECTION  38.    Such  Corporation  may  act  as  agent  for  the  purpose  of  1 

1888  413  §  15  issuing,  registering  or  countersigning  the  certificates  of  stock,  bonds  or  2 

R.  l'.  116',  §32.  other  evidences  of  indebtedness  of  a  corporation,  association,  municipal  3 

corporation,  state  or  national  government,  on  such  terms  as  may  be  4 

agreed  upon,  and  may  also  act  as  trustee  or  financial  or  other  agent  for  5 

a  person,  association,  municipal  corporation  or  government,  and  in  their  6 

behalf  may  negotiate  loans  and  sell  and  negotiate  the  sale  of  securities,  7 

and  may  also  act  as  trustee  for  the  bondholders  of  a  corporation,  and  for  8 

such  purpose  may  receive  transfers  of  real  and  personal  property  upon  9 

such  terms  as  may  be  agreed  upon.  10 


^hTrelof  Section  39.    No  such  corporation  shall  directly  or  indirectly  make  a     1 

capital  stock,     Joan  or  discount  on  the  security  of  the  shares  of  its  own  capital  stock,    2 
1888, 413, 5 16.  nor  be  the  purchaser  or  holder  of  such  shares,  unless  such  security  or    3 
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4  purchase  shall  be  necessary  to  prevent  loss  upon  a  debt  previously  con-  r  l.  no,  s  33. 

5  tracted  in  good  faith;  and  stock  so  purchased  or  acquired  shall,  within  253'Maas.  205. 

6  si.x  months  after  its  purchase  or  acquisition,  be  sold  or  disposed  of  at 

7  public  or  private  sale.    The  treasurer  of  any  such  corporation,  or  any 

8  other  officer  or  employee  thereof,  who  knowingly  violates  any  provision 

9  of  this  section  shall  be  punished  by  a  fine  of  not  more  than  one  thousand 
10  dollars  or  by  imprisonment  for  not  more  than  one  year,  or  both. 

1  Section  40.     The  total  liabilities  of  a  person,  other  than  cities  or  Liabilities  of 

2  towns,  including  in  the  liabilities  of  a  firm  the  liabilities  of  its  several  toco°rp',',raTon" 

3  members,  for  money  borrowed  from  and  drafts  drawn  on  any  such  cor-  1^8^413, 5  n 

4  poration  having  a  capital  stock  of  five  hundred  thousand  dollars  or  more  \^°l'  fjji'  5  3^ 

5  shall  at  no  time  exceed  one  fifth  part  of  the  surplus  account  and  of  such  \l\f  }2»'  1 2. 

6  amount  of  the  capital  stock  of  such  corporation  as  is  actually  paid  up.  1921!  vm. 

7  Such  total  liabilities  to  any  such  corporation  having  a  capital  stock  of  3  0p!a.  g!69.' 

8  less  than  five  hundred  thousand  dollars  shall  at  no  time  exceed  one  fifth  o^'a.'g"'  *' 

9  of  such  amount  of  tlie  capital  stock  of  the  corporation  as  is  actually  paid  '^*'**  ^'^• 

10  up,  or  one  tenth  part  of  the  surplus  account  and  of  such  amount  of  the 

11  capital  stock  of  such  corporation  as  is  actually  paid  up;  but  the  discount 

12  of  bills  of  exchange  drawn  in  good  faith  against  actually  existing  values, 

13  and  the  discount  of  commercial  or  business  paper  actually  owned  by  the 

14  person  negotiating  it,  shall  not  be  considered  as  money  borrowed.    The 

15  total  liabilities  to  any  one  such  corporation  of  any  government,  either 
Itj  foreign  or  domestic,  other  than  the  government  of  the  United  States  of 

17  America  or  of  this  commonwealth,  shall  not  exceed  one  tenth  part  of  the 

18  surplus  account  and  of  such  amount  of  the  capital  stock  of  such  corpora- 

19  tion  as  is  actually  paid  up,  and  no  trust  company  shall  invest  or  advance 

20  an  aggregate  amount  exceeding  at  any  one  time  twenty  per  cent  of  its 

21  surplus  account  and  paid  up  capital  stock  in  such  securities  and  evidences 

22  of  indebtedness. 

1  Section  41.     Such  corporation  may  hold  real  estate  suitable  for  the  May  hou  real 

2  transaction  of  its  business,  provided  that  if  the  aggregate  amount  invested  forTsZsfnels. 

3  and  proposed  to  be  invested  therein,  including  the  cost  of  alterations  and  \Ml;  074;  ^  '*■ 

4  additions  in  the  nature  of  permanent  fixtures,  exceeds,  directly  or  indi-  {'gjV  53"'  ^  ^^' 

5  rectly,  twenty-five  per  cent  of  its  capital  actually  paid  in  and  its  surplus  [Hf  ffl- 

6  account,  any  such  excess  investment  shall  be  made  only  with  the  approval  2  Op!  a.  g.  317. 

7  of  the  commissioner.    The  amount  of  any  mortgage  on  real  estate  owned 

8  by  a  trust  company  directly  or  indirectly  and  in  whole  or  in  part  used 

9  by  it  for  the  transaction  of  its  business,  and  the  amount  of  money  invested 

10  by  a  trust  company  in  the  securities  of  any  corporation,  trust  or  other 

11  organization  which  holds  real  estate  in  whole  or  in  part  used  for  the 

12  transaction  of  the  business  of  such  trust  company  or  intended  for  such 

13  use,  shall  be  included  in  determining  the  amount  of  real  estate  that  may 

14  be  held  by  such  trust  company  under  this  section. 

1  Section  42.     Such  corporations  which  succeed  or  have  succeeded  to  Real  estate 

2  the  business  of  national  banks  may  continue  to  hold  the  real  estate  owned  ratfon  VhichTs 

3  by  such  national  banks  and  used  in  the  transaction  of  their  business.  natiOTa"iVa°nk. 

1912,  90. 

1      Section  43.    No  trust  companv  shall  hold  more  than  ten  per  cent  of  Holding  of 

2, 1  .      ,  .        -  .  ^         '  *^  stock  in  other 

the  capital  stock  01  any  other  trust  company.  trust  company 

1914.  504.  §  1.  231  Mass.  42.  ''"""^  ' 
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Consolidation 
of  trust  com- 
panies 
regulated. 
1914,  504,  §  2. 
1922.  292. 
1931.  11. 
263  Mass.  444. 


Section  44.     No  trust  company  shall  be  merged  in  or  consolidated  1 

with  another  trust  company  except  with  the  written  approval  of  the  2 

commissioner  and  under  the  provisions  of  sections  forty-two  and  forty-  3 

six  of  chapter  one  hundred  and  fifty-six,  which  are  hereby  made  applicable  4 

to  the  sale  or  exchange  of  all  the  property  and  assets,  including  the  good  5 

will  and  corporate  franchise,  of  a  trust  company.    The  charter  of  a  trust  6 

company  the  business  of  which  shall,  on  or  after  July  first,  nineteen  hun-  7 

dred  and  twenty-two,  be  consolidated  or  merged  with,  or  absorbed  by,  8 

another  bank  or  trust  company,  or  the  aft'airs  of  which  shall,  on  or  after  9 

said  date,  have  been  liquidated,  shall  be  void  except  for  the  purpose  of  10 

discharging  existing  obligations  and  liabilities.  11 


Branch  ofE 

ces. 

1902 

355, 

§§1. 

2. 

1906 

204, 

§§1, 

3,  5. 

1908 

520, 

§15; 

590, 

§4. 

1909 

491, 

§2. 

1914 

504, 

§  3. 

1919 

350, 

§  47. 

1928 

285. 

2  Op 

A.G 

.317. 

3  Op 

A.G 

.131. 

Section  45.  The  board  of  bank  incorporation  may  authorize  in  1 
writing  any  such  corporation  to  maintain  one  or  more  branch  offices  in  2 
the  town  where  its  main  office  is  located;  provided,  that  in  any  town  the  3 
population  of  which  according  to  the  last  preceding  state  or  national  4 
census  does  not  exceed  fifty  thousand  not  more  than  one  such  branch,  5 
and  in  any  town  the  population  of  which  according  to  said  census  exceeds  6 
fifty  thousand  but  does  not  exceed  one  hundred  thousand  not  more  than  7 
two  such  branches,  shall  so  be  authorized.  8 

No  such  corporation  .shall  maintain  a  branch  office  except  as  provided  9 
in  this  and  the  two  following  sections,  but  the  restrictions  of  this  section  10 
shall  not  extend  to  branch  offices  authorized  prior  to  January  first,  nine-  11 
teen  hundred  and  twenty-eight.  12 


nifr^ed  Mm-  SECTION  46.  Any  officc  of  a  trust  company  the  business  of  which  has 
pany  main-  bccu  taken  ovcF  iindcr  section  forty-four  by,  or  any  office  of  a  national 
branch  office,  bank  purchascd  by  or  merged  in,  a  trust  company  located  in  the  same 
1919!  35o!  §  46.  town,  may  be  maintained  as  a  branch  office  of  such  corporation,  if  in  the 
1922, 396.         opinion  of  the  commissioner  public  convenience  will  be  served  thereby. 


oMoreign™'^°'  SECTION  47.  Any  such  corporation  having  a  capital  and  surplus  of 
i9i4'537  §  2  *^^^  million  dollars  or  more  may  file  application  with  the  commissioner, 
1919,'  35oi  §  46.  upon  such  conditions  and  under  such  regulations  as  may  be  prescribed 
by  him,  for  the  purpose  of  securing  authority  to  establish  branches  in 
foreign  countries  or  dependencies  of  the  United  States.  Such  applica- 
tion shall  specify,  in  addition  to  the  name  and  capital  of  the  trust  com- 
pany filing  it,  the  places  where  the  banking  operations  proposed  are 
to  be  carried  on  and  the  amount  of  capital  set  aside  for  the  conduct  8 
of  its  foreign  business.  The  commissioner  may  approve  any  such  appli-  9 
cation,  or  reject  it  if,  in  his  judgment,  the  amount  of  capital  proposed  to  10 
be  set  aside  for  the  conduct  of  foreign  business  is  inadequate,  or  if  for  11 
other  reasons  the  granting  of  the  application  is  deemed  inexpedient.  12 
Every  such  corporation  which  shall  receive  authority  to  establish  foreign  13 
branches  shall  be  required  at  all  times  to  furnish  information  concerning  14 
the  condition  of  such  branches  to  the  commissioner  upon  demand,  and  15 
he  may  order  special  examinations  of  such  foreign  branches  at  such  16 
times  as  he  deems  best.  Every  such  corporation  shall  conduct  the  ac-  17 
counts  of  each  foreign  branch  independently  of  the  accounts  of  other  18 
foreign  branches  established  by  it  and  of  its  home  office,  and  shall  at  the  19 
end  of  each  fiscal  period  transfer  to  its  general  ledger  profit  or  loss  accru-  20 
ing  at  each  branch,  as  a  separate  item.  21 
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1  Section  48.     A  trust  company  which  becomes  a  stockholder  in  a  Additional 

2  federal  reserve  bank  within  the  federal  reserve  district  where  such  trust  b°rorfode?ar" 

3  company  is  situated,  and  while  such  trust  company  continues  as  a  mem-  i9T4r537l'§'i. 

4  ber  bank  under  the  United  States  "Federal  Reserve  Act"  approved 

5  December  twcnty-tliird,  nineteen  hundred  and  thirteen,  or  any  acts  in 

6  amendment  tlicrcof,  may  have  and  exercise  any  and  ail  of  the  corporate 

7  powers  and  privileges  which  may  be  exercised  by  member  banks  under 

8  said  "Federal  Reserve  Act"  or  any  acts  in  amendment  thereof  or  in 

9  addition  thereto. 

trust  department. 

1  Section  49.    Every  such  corporation  acting  under  any  provision  of  ^^^"fj'  ^epart- 

2  the  following  section  or  section  fiftv-two  shall  have  a  trust  department  }«»?•  ^is,  §  7. 

n    •  1   ■    1         II    T  •  I         •         1    1      '         •   1  •  1      11    1         1  IX.  L.  116,  s  24. 

6  in  which  all  busmess  autlionzcd  l)y  said  sections  shall  be  kept  separate 
4  and  distinct  from  its  general  business. 

1  Section  50.    A  court  of  law  or  equity  or  a  probate  court  of  the  com-  Deposit  by 

2  monwealth,  may  direct  that  money  or  property  under  its  control,  or  coirt!"'tc.°' 

3  which  may  be  paid  into  court  by  parties  to  any  legal  proceedings,  or  r***!  tie,  I  ib. 

4  which  may  be  brought  into  court  by  reason  of  an  order  or  judgment,  \l°l'  ll''^^- 

5  be  deposited  with  such  corporation,  upon  such  terms  and  subject  to  c^li;*^^' 

6  such  instructions  as  the  court  may  prescribe.     When  money  so  depos- 

7  ited  has  remained  unclaimed  for  more  than  ten  years,  the  court  may 

8  upon  motion  of  the  attorney-general  order  and  decree  that  it  shall  be 

9  paid  over  to  the  state  treasurer  to  be  held  by  him  under  the  terms  of 

10  said  order  or  decree,  and  upon  the  entry  of  such  order  or  decree  the 

11  corporation  shall  pay  over  money  so  deposited  and  specified  in  the 

12  order  to  the  state  treasurer,  to  be  held  by  him  as  aforesaid ;  and  if  any 

13  person  shall  establish  a  lawful  right  thereto  the  said  treasurer  shall 

14  repay  the  same  to  such  person,  with  interest  at  the  rate  of  three  per 

15  cent  per  annum  from  the  time  when  paid  to  said  treasurer  to  the  time 

16  when  it  is  paid  over  by  him  to  such  person.     Any  person  claiming  the 

17  right  to  money  deposited  with  the  state  treasurer  under  this  section 

18  pursuant  to  a  decree  of  a  probate  court  or  a  court  of  insolvency  in  any 

19  county  may  establish  the  same  by  a  petition  to  the  probate  court  of 

20  such  county,  or,  if  so  deposited  pursuant  to  the  order  of  any  other 

21  court,  by  a  petition  to  the  superior  court  under  section  one  of  chapter  two 

22  hundred  and  fifty-eight;    provided,  that  in  cases  where  claims  amount 

23  to  less  than  fifty  dollars  each,  the  claims  may  be  presented  to  the  comp- 

24  troller,  who  shall  examine  the  same  and  allow  and  certify  for  payment 

25  such  as  may  be  proved  to  his  satisfaction.    Such  corporation  may  also 

26  hold  money  or  property  in  trust  or  on  deposit  from  executors,  admin- 

27  istrators,   assignees,   guardians,  conservators  and  trustees,  upon  such 

28  terms  and  conditions  as  may  be  agreed  upon, 

1  Section  51.    Money  or  property  received  under  the  preceding  section  investment  of 

2  shall  be  loaned  on  or  invested  only  in  the  authorized  loans  of  the  United  isss.'Jii's.^s  7. 

3  States,  or  any  of  the  New  England  states,  counties,  cities  or  towns  {93V.  I26.' ^ '^' 

4  thereof,  or  of  the  states  of  Illinois,  Iowa,  Michigan,  Minnesota,  Wis-  \q^\  q  334. 

5  consin,  or  the  counties  or  cities  thereof,  or  stocks  of  national  banks 

6  situated  within  this  commonwealth,  or  in  the  first  mortgage  bonds  of  a 

7  railroad  corporation  incorporated  in  any  of  the  New  England  states 

8  whose  road  is  located  wholly  or  in  part  in  the  same  and  which    has 

9  earned  and  paid  regular  dividends  on  all  its  issues  of  capital  stock  for 
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two  years  last  preceding  such  loan  or  investment,  or  in  the  bonds  of  any  10 
such  railroad  company  unencumbered  by  mortgage,  or  in  first  mort-  11 
gages  on  real  estate  in  this  commonwealth,  or  in  any  securities  in  which  12 
savings  banks  may  invest,  or  upon  notes  with  two  sureties  of  domestic  13 
manufacturing  corporations  or  of  individuals  with  a  sufficient  pledge  as  14 
collateral  of  any  of  the  aforesaid  securities;  but  all  real  estate  acquired  15 
by  foreclosure  of  mortgage  or  by  levy  of  execution  shall  be  sold  at  public  16 
auction  within  two  years  after  such  foreclosure  or  levy.  17 


Appointment 
as  trustee, 
executor,  etc. 
1888,  413, 
§§  7,  8. 
1899,  348, 
§§  1,2. 

R.  L.  116,  I  18. 
1908,116;  505. 
1928,  128,  I  2. 
212  Mass.  335. 
249  Mass.  440. 
263  Mass.  394. 


Section  52.  Such  corporation  may  be  appointed  executor  of  a 
will,  codicil  or  writing  testamentary,  administrator  with  the  will  an- 
nexed, administrator  of  the  estate  of  any  person,  receiver,  assignee, 
guardian,  conservator  or  trustee  under  a  will  or  instrument  creating 
a  trust  for  the  care  and  management  of  property,  under  the  same  cir- 
cumstances, in  the  same  manner,  and  subject  to  the  same  control  by 
the  court  having  jurisdiction  of  the  same,  as  a  legally  qualified  indi- 
vidual. Any  such  appointment  as  guardian  shall  apply  to  the  estate  8 
and  not  to  the  person  of  the  ward.  Such  corporation  shall  not  be  re-  9 
quired  to  receive  or  hold  property  or  money  or  assume  or  execute  a  10 
trust  under  this  section  or  section  fifty  without  its  assent.  The  words  11 
"such  corporation"  as  used  in  this  section  and  in  sections  fifty-three  12 
to  fifty-nine,  inclusive,  shall,  so  far  as  applicable,  include  any  banking  13 
association  or  corporation  holding  a  certificate  under  section  forty-five  A  14 
of  chapter  one  hundred  and  sixty-seven.  15 

Investment  of        SECTION  53.     Every  such  corporation  may  invest  the  funds  or  assets  1 

executor,  et'c!     which  it  may  receive  and  hold  under  the  preceding  section  in  the  same  2 

way,  to  the  same  extent,  and  under  the  same  restrictions  as  an  indi-  3 

vidual  holding  a  similar  position  may  invest  such  funds  or  assets.  4 


1911,  389. 


Trust  funds 
to  be  kept  as_ 
special  deposit. 
1888,  413, 
§§7,9.        ^ 
1899,  348,  §  3. 


Section  54.  Money,  property  or  securities  received,  invested  or 
loaned  under  the  provisions  of  sections  fifty  to  fifty-two,  inclusive,  shall 
be  a  special  deposit  in  such  corporation,  and  the  accounts  thereof  shall 
k^^L.  ul:  \  24.  be  kept  separate.  Such  funds  and  the  investment  or  loans  thereof 
shall  be  specially  appropriated  to  the  security  and  payment  of  such 
deposits,  shall  not  be  mingled  with  the  investments  of  the  capital  stock 
or  other  money  or  property  belonging  to  such  corporation,  or  be  liable 
for  the  debts  or  obligations  thereof. 


Capital  stock 
as  security 


Section  55.  The  capital  stock  of  such  corporations,  with  the  lia- 
1888, 413,  §  8.  bilities  of  the  stockliolders  thereunder,  shall  be  held  as  security  for  the 
Tl:  nl,  1 19.  faithful  performance  of  the  duties  undertaken  by  virtue  of  sections  fifty 
244  Mass.  64.     ^^  fifty-two,  inclusivc,  or  of  any  similar  provision  of  law. 

No^to^  exercise  SECTION  56.  No  such  Corporation  shall  commence  to  exercise  the 
unless'  "  powers  and  duties  described  in  sections  fifty  to  fifty-two,  inclusive, 
i896°423,  §  3.  until  it  has  received  written  authority  therefor  from  the  board  of  bank 
R^t  116, 1 20.  incorporation,  and  said  board  may  grant  or  refuse  such  authority  after 
igoi;  590;  1 1:    such  investigation  of  the  affairs  of  the  corporation  as  it  deems  expedient. 

1909,  491,  §  2.  1919,  350,  §  47. 


1 

2 
3 
4 
5 
6 
7 
8 

1 
2 
3 
4 

1 
2 

3 
4 
5 


Signing  of  Section  57.     In  all  proceedings  in  the  probate  court  or  elsewhere,     1 

Ex^nation      coniiectcd  wlth  any  authority  exercised  under  section  fifty  or  fifty-two,    2 
im  Ti";  5  8.    or  under  any  similar  provisions  of  law,  all  accounts,  returns  and  other    3 
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4  papers  may  be  signed  and  sworn  to,  in  behalf  of  the  corporation,  by  i899,  .■)48,  §  2. 

5  any  officer  thereof  duly  authorized  by  it,  and  the  answers  and  exami-  ^'  ^  '^^' '  ^'' 

6  nations  under  oath  of  said  officer  shall  be  received  as  the  answers  and 

7  examinations  of  the  corporation.    The  court  may  order  and  compel  an 

8  officer  of  such  corporation  to  answer  and  attend  said  examination  in 

9  the  same  manner  as  if  he,  instead  of  the  corporation,  were  a  party  to 
10  the  proceeding. 

1  Section  58.    No  surety  shall  be  required  upon  the  bonds  filed  by  surety  on 

2  such  corporation  as  fiduciary  under  section  fifty-two  except  that  the  is88.%i3,  i  8. 

3  court  making  an  appointment  under  said  section,  other  than  of  a  trus-  §§^2.' I.**' 

4  tee,  may,  upon  application  by  an  interested  person,  require  the  corpo-  fj  J'g, '22*.' 

5  ration  so  appointed  to  give  such  security,  in  addition  to  that  provided 

6  by  section  fifty-five,  as  the  court  may  consider  proper,  and  upon  fail- 

7  ure  of  such  corporation  to  give  the  security  required,  may  revoke  such 

8  appointment  and  remove  such  corporation. 

1  Section  59.     A  person  creating  a  trust  may  direct  whether  money  Disposition  of 

2  or  property  deposited  under  it  shall  be  held  and  invested  separately  or  etc"   "°  "' 

3  invested  in  the  general  trust  fund  of  the  corporation;  and  such  cor- r^^l.  iie,  5  23. 

4  poration  acting  as  trustee  shall  be  governed  by  directions  contained  in 

5  the  will  or  instrument  under  which  it  acts. 


SAVINGS  department. 

1  Section  60.     Every  such  corporation  soliciting  or  receiving  deposits  Savings 

2  (a)  which  may  be  withdrawn  only  on  presentation  of  the  pass  book  or  investment' 

3  other  similar  form  of  receipt  which  permits  successive  deposits  or  with-  5908™52o?§  1. 

4  drawals  to  be  entered  thereon,  or  [b)  which  at  the  option  of  such  cor-  it^i?*^'-^'  LV 

.  1*11  11  iMass.  od7. 

5  poration  may  be  withdrawn  only  at  the  expiration  of  a  stated  period  241  Mass.  273, 

6  after  notice  of  intention  to  withdraw  has  been  given,  or  (c)  in  any  244Mass.  64. 

7  other  way  which  might  lead  the  public  to  believe  that  such  deposits  are  254  mIII.  m'. 

8  received  or  invested  under  the  same  conditions  or  in  the  same  manner 

9  as  deposits  in  savings  banks,  shall  have  a  savings  department  in  which 

10  all  business  relating  to  such  deposits  shall  be  transacted.     Every  such 

11  corporation  subject  to  this  section  shall  have  an  investment  committee 

12  of  not  less  than  three  members,  elected  by  and  from  the  board  of  directors, 

13  and  such  committee  shall  hold  meetings  at  least  once  in  each  month. 

1  Section  61.    All  such  deposits  shall  be  special  deposits  and  shall  oJj^/p^ft"'' 

2  be  placed  in  said  savings  department,  and  all  loans  or  investments  j?  savings^ 

3  thereof  shall  be  made  in  accordance  with  the  law  governing  the  invest-  1908,520, 52. 

4  ment  of  deposits  in  savings  banks.     The  investment  committee  shall  1920!  ses,  §  1. 

5  approve  all  loans  and  all  purchases  or  sales  of  bonds,  stocks  and  notes  is.^oT'  ^"' 

6  made  by  or  for  the  savings  department,  and  shall  perform  such  other  gti'^'*^^'  ^"' 

7  duties  as  the  by-laws  or  board  of  directors  may  prescribe.     A  record  ||j  i^J*^^-  ^f  • 

8  shall  be  made  at  each  meeting  of  the  transactions  of  the  committee  245  Mass.  143. 

9  and  of  the  names  of  those  present.    The  committee  may,  by  vote  or  by  sop.  a^g.  454. 

10  a  statement  signed  by  a  majority  of  its  members,  approve  changes  op.'a.'g. 

11  of  collateral  security  made  by  or  for  said  department,  and  the  vote  or  '1^20)265. 

12  statement,  and  the  record  thereof,  shall  set  forth  all  such  changes. 


1  Section  62.     Such  deposits  and  the  investments  or  loans  thereof  foh'ckepr'" 

2  shall  be  appropriated  solely  to  the  security  and  payment  of  such  de-  separate. 
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1908.  520,  §  3. 
220  Mass.  409. 

239  Mass.  272, 
29S,  305. 

240  Mass.  254. 

241  Mass.  346. 

243  Mass.  530. 

244  Mass.  64. 
247  Mass.  73. 


posits,  shall  not  be  mingled  with  the  investments  of  the  capital  stock 
or  other  money  or  property  belonging  to  or  controlled  by  such  cor- 
poration, or  be  liable  for  the  debts  or  obligations  thereof  until  after 
the  deposits  in  said  savings  department  have  been  paid  in  full.  The 
accounts  and  transactions  of  said  savings  department  shall  be  kept 


3  0p.  A.  G.  574.  separate  and  distinct  from  the  general  business  of  the  corporation. 


Capital  stock 
as  security  for 
such  deposits. 
1908,  520,  5  4. 
239  Mass.  298. 
241  Mass.  346. 
244  Mass.  64. 
253  Mass.  205. 
Op.  A.  G. 
(1920)  265. 


Section  63.  The  capital  stock  of  such  corporation  with  the  lia- 
bilities of  the  stockholders  thereunder  shall  be  held  as  security  for  the 
payment  of  such  deposits,  and  the  persons  making  such  deposits  or 
entitled  thereto  shall  have  an  equal  claim  with  other  creditors  upon 
the  capital  and  other  property  of  the  corporation  in  addition  to  the 
security  provided  for  by  sections  seventy-three  and  seventy-four  or  sec- 
tion eighty-one. 


Guaranty  fund 
in  savings 
department. 
1920,  563,  §  5. 
241  Mass.  346. 
Op.  A.  G. 
(1920)  254. 


Section  64.  Every  such  trust  company  shall,  immediately  before 
making  a  semi-annual  dividend  on  deposits  in  its  savings  department, 
set  apart  as  a  guaranty  fund  from  the  net  profits  of  such  department 
which  have  accumulated  during  the  six  months  last  preceding,  a  sum 
equal  to  one  eighth  of  one  per  cent  of  the  deposits  in  the  savings  depart- 
ment on  the  date  of  said  dividend.  If  the  said  payments  by  way  of  divi- 
dends are  made  to  cover  periods  of  less  than  six  months,  then  the  amount 
so  set  apart  for  the  particular  period  covered  shall  bear  the  same  pro-  8 
portion  to  the  said  one  eighth  of  one  per  cent  which  the  length  of  the  9 
period  covered  bears  to  the  period  of  six  months.  The  said  sums  shall  10 
continue  to  be  set  apart  until  the  guaranty  fund  amounts  to  five  per  11 
cent  of  the  savings  deposits.  The  guaranty  fund  shall  be  kept  in  the  12 
savings  department  and  shall  be  invested  in  securities  legal  for  the  invest-  13 
ment  of  deposits  in  savings  departments.  Further  additions  to  the  14 
guaranty  fund  shall  be  at  the  discretion  of  the  investment  committee  15 
or  board  of  directors  of  the  trust  company.  When  the  fund  amounts  16 
to  less  than  five  per  cent  of  the  whole  amount  of  the  said  deposits  no  17 
losses  shall  be  met  therefrom  except  upon  the  written  approval  of  the  18 
commissioner.  19 


Income. 
1908,  520, 
1922,  365. 
244  Mass.  64, 


5  5. 


Section  65.  All  income  received  from  the  investment  of  funds  in 
said  savings  department,  after  deducting  the  expenses  and  losses  in- 
curred in  the  management  thereof  and  such  sums  as  may  be  paid  to 
depositors  therein  as  interest  or  dividends,  shall  accrue  as  profits  to  such 
corporation  and  may  be  transferred  to  its  general  funds;  but  no  such 
profits  shall  be  transferred  to  such  general  funds  unless  the  net  undivided 
profits  remaining  on  hand  in  the  savings  department  after  such  transfer 
would  exceed  the  depreciation  of  securities  owned  by  said  department 
and  the  other  losses  therein. 


Notice  of 
intention  to 
witlidraw 
savings 
deposits. 
1908,  520 
1921,292, 
1922,  468 


§7. 
§2. 
§3. 


254  Mass.  444. 


Section  66.  Such  corporation  may  at  any  time  require  a  depositor 
in  said  savings  department  to  give  a  notice  not  exceeding  ninety  days 
of  his  intention  to  withdraw  the  whole  or  any  part  of  his  deposit  or  to 
apply  for  a  loan  under  section  sixty-six  A. 

Whenever  such  corporation  requires  said  notice  from  ten  or  more  de- 
positors on  any  one  day,  it  shall  be  deemed  to  have  made  a  general  re- 
quirement and  it  shall  file  within  forty-eight  hours  thereafter  a  written 
notice  setting  forth  the  terms  of  the  requirement  with  the  commissioner. 
Until  such  general  requirement  has  been  removed  and  notice  thereof 
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10  filed  with  the  commissioner,  no  payment  by  way  of  withdrawal  or  loan 

11  shall  be  made  to  any  depositor  in  said  savings  department  on  account 

12  of  his  deposit  other  than  in  accordance  with  the  general  requirement  as 

13  set  forth  in  the  notice  filed  with  the  commissioner,  except  that  with  the 

14  approval  of  the  commissioner,  amounts  not  exceeding,  in  the  aggregate, 

15  one  hundred  dollars  may  so  be  paid  to  each  depositor. 

16  Such  corporation  shall  not  advertise  for  deposits  in  newspapers,  by 

17  posters  or  other  written  solicitation,  while  such  general  requirement  is  in 
IS  effect,  unless  the  advertisement  shall  contain,  in  type  not  smaller  than 

19  the  largest  type  thereof,  a  statement  that  such  deposits  may  not  be  paid 

20  out  by  way  of  withdrawal  or  loan  for  the  period  set  forth  in  the  notice 

21  of  said  requirement. 

1  Section  66A.    Such  a  corporation  shall,  on  application  of  a  depositor  Loans  to 

2  in  said  savings  department,  make  a  loan  to  him,  secured  by  his  deposit  f 922^463!  5  4. 
.3  book,  to  an  amount  not  exceeding  ninety  per  cent  of  the  amount  of  de- 

4  posits  showni  therein,  for  a  period  not  extending  beyond  the  date  when 

5  the  next  dividend  of  the  savings  department  of  said  corporation  shall 

6  be  payable.    The  said  corporation  may  charge  the  depositor  interest  for 

7  the  loan  at  a  rate  not  exceeding  one  half  of  one  per  cent  more  than  the 

8  next  previous  regular  dividend  declared  and  paid  by  the  savings  depart- 

9  ment  of  such  corporation. 

10  The  corporation  shall  keep  posted  conspicuously  in  the  banking  rooms 

11  of  its  savings  department  a  notice  containing  the  substance  of  this  sec- 

12  tion  and  of  section  sixty-six  in  such  form  as  the  commissioner  may 

13  prescribe. 

1  Section  67.     Such  corporations  having  savings  departments  may  Deposits  may 

2  place  deposits  on  interest  once  a  month  and  not  oftener,  on  such  day  monthiy*.^"^^* 

3  in  each  month  as  may  be  determined  by  their  by-laws. 

1919,  lie,  §  1;  350,  §  46. 

1  Section  68.    Immediately  before  a  meeting  of  the  directors  called  to  Payment  of 

2  consider  the  declaration  of  a  dividend  by  the  savings  department  of  aiiufo^Hzed  by^ 

3  every  such  trust  company,  the  investment  committee  shall  make  or  cause  eiam'ination^'^ 

4  to  be  made  an  examination  of  the  income,  profits  and  expenses  for  the  by  investment 

•1  !•  ipi  ii-'ii     committee. 

5  six  months    period  next  preceding  the  date  01  the  proposed  dividend,  1920  ,563.  §6. 

6  and  shall  report  to  the  directors  the  estimated  net  earnings  of  the  said  (1920)  254. 

7  department  for  the  said  period.    No  dividend  shall  be  paid  unless  it  is 

8  declared  and  authorized  by  the  directors  after  the  said  examination, 

9  and  a  copy  of  the  said  report  shall  be  filed  and  preserved  with  the  records 

10  of  the  corporation.    Ordinary  dividends  in  such  a  department  shall  not 

11  exceed  the  rate  of  five  per  cent  a  year,  and  extra  dividends  may  be  paid 

12  as  by  savings  banks,  under  and  in  accordance  with  section  fifty  of  chap- 

13  ter  one  hundred  and  sixty-eight. 

1  Section  69.     Except  as  otherwise  provided  by  section  seventeen  of  {jJly'^^iig  5  3. 

2  chapter  one  hundred  and  sixty-seven,  no  such  corporation  shall  allow  H^^^s' 

3  interest  on  any  savings  deposit  from  a  date  prior  to  that  on  which  the 

4  deposit  is  made,  nor  shall  a  deposit  which  is  withdrawn  between  its  divi- 

5  dend  days  be  entitled  to  interest  after  the  prior  dividend  day  except 

6  with  the  written  permission  of,  and  under  regulations  prescribed  by,  the 

7  commissioner. 
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Pass  books  to 
be  verified. 
1920,  563,  §  2. 


Section  70.  During  one  or  more  of  the  first  ten  months  of  the  year 
nineteen  hundred  and  twenty-two,  and  of  each  third  year  thereafter, 
every  such  trust  company  shall  cause  a  verification  of  the  pass  books  of 
the  savings  department  to  be  made  under  such  rules  and  in  such  man- 
ner as  may  be  approved  by  the  commissioner. 


to°bofrow'fund3  SECTION  71.  No  president,  treasurer,  member  of  the  investment  1 
d'epartnfent  or  committce,  or  officcr  of  such  a  trust  company  charged  with  the  duty  of  2 
il^o^sel'^rs''  "^'^"^sting  the  funds  of  its  savings  department  shall  borrow  or  use  any  .3 
part  thereof,  be  surety  on  loans  of  said  department  to  others,  or,  di-  4 
rectly  or  indirectly,  whether  acting  individually  or  as  trustee  be  an  5 
obligor  for  money  borrowed  from  such  savings  department,  and  if  such  6 
member  or  any  such  officer,  either  individually  or  as  trustee,  becomes  7 
the  owner  of  real  estate  upon  which  a  mortgage  is  held  by  such  trust  8 
company  in  its  savings  department,  his  office  and  membership  on  such  9 
investment  committee  shall  become  vacant  at  the  expiration  of  sixty  10 
days  thereafter,  unless  he  has  then  ceased  to  be  the  owner  of  the  real  11 
estate  or  has  in  good  faith  caused  the  mortgage  thereon  to  be  discharged  12 
or  assigned.  This  section  shall  not  apply  to  any  loans  or  mortgages  1.3 
held  by  such  company  in  its  savings  department  on  May  twenty-eighth,  14 
nineteen  hundred  and  twenty,  or  to  renewals  thereof,  or  to  the  deposit  15 
of  money  in  any  bank  or  trust  company  of  which  one  or  more  members  16 
of  the  investment  committee  or  officers  of  such  trust  company  are  di-  17 
rectors.  For  the  purposes  of  this  section,  no  director  who  is  neither  18 
on  such  investment  committee  nor  charged  with  the  investment  of  the  19 
funds  of  such  a  department  shall  be  considered  an  officer.  20 


Trust  com- 
panies, etc., 
not  to  receive 
brokerage,  etc., 
on  account  of 
loan  by  savings 
department. 
1920,  563,  5  4. 


Section  72.  No  such  trust  company,  and  no  person  acting  in  its  1 
behalf,  shall,  directly  or  indirectly,  negotiate,  take  or  receive  a  fee,  2 
brokerage  commission,  gift  or  other  consideration  for  or  on  account  of  3 
a  loan  made  by  or  on  behalf  of  such  trust  company  in  the  savings  depart-  4 
ment,  other  than  appears  on  the  face  of  the  note  or  instrument  evidenc-  5 
ing  the  same,  or  upon  the  records  of  the  savings  department,  but  this  6 
section  shall  not  prohibit  a  reasonable  charge  for  services  in  the  exam-  7 
ination  of  the  property  that  may  be  offered  or  accepted  as  security  for  8 
the  loan,  or  of  the  title  to  the  property,  or  in  the  preparation  of  con-  9 
veyances  to  such  company  of  the  security  so  offered  or  accepted.  Viola-  10 
tion  of  this  section  shall  be  punished  by  a  fine  of  not  more  than  one  11 
thousand  dollars,  or  by  imprisonment  for  not  more  than  one  year,  or  12 
both.  13 


Reserve ; 
weekly  report 
to  commis- 
sioner relative 
to.     Penalty. 
1888,  413,  §  13. 
1900,  257. 
R.  L.  116, 

1904,  374, 

1905.  331. 
1908.  520,  §  8. 
1910.  377. 
1914,  422. 
1922,  294. 

3  Op.  A.  G.  259. 


i28. 
§7. 


RESERVES   AND   GUARANTY   FUNDS. 

Section  73.  Every  such  corporation  shall  at  all  times  have  on  hand  1 
as  a  reserve  an  amount  equal  to  at  least  fifteen  per  cent  of  the  aggregate  2 
amount  of  its  deposits,  exclusive  of  savings  deposits  and  all  time  deposits  3 
represented  by  certificates  or  written  agreements;  but  whenever  such  4 
time  deposits  may  be  withdrawn  within  thirty  days,  they  shall  be  sub-  5 
ject  to  the  reserve  requirements  of  this  chapter;  and  every  trust  com-  6 
pany  doing  business  in  Boston  shall  at  all  times  have  on  hand  as  a  reser%"e  7 
an  amount  equal  to  at  least  twenty  per  cent  of  the  aggregate  amount  of  8 
its  deposits,  computed  in  the  same  manner,  but  this  provision  shall  not  9 
affect  such  corporations  doing  business  in  Boston  and  located  at  a  dis-  10 
tance  of  not  less  than  three  miles  from  the  state  house.    The  treasurer  11 
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12  of  every  trust  company,  or  other  officer  or  employee  thereof  charged  with 

13  the  duties  and  functions  usually  performed  by  the  treasurer,  shall  report 

14  in  writing  to  the  commissioner  once  in  each  week  a  statement  of  its 

15  reserve  for  each  business  day  of  the  preceding  week.     Any  such  officer  or 

16  employee  who  neglects  or  fails  to  make  such  report  as  above  provided 

17  shall  be  punished  by  a  fine  of  not  more  than  one  thousand  dollars  or  by 

18  imprisonment  for  not  more  than  one  year,  or  both. 

1  Section  74.    Not  less  than  one  fifth  of  the  required  reserve  shall  con-  Composition 

2  sist  of  lawful  money  of  the  United  States,  gold  certificates,  silver  cer-  issS?"!"  §  13. 

3  tificates,  or  notes  and  bills  issued  by  any  lawfully  organized  national  r"l  fll]  §  28. 

4  banking  association  or  federal  reserve  bank.     The  remainder,  if  any,  Jgot;  331;  |  [: 

5  shall  consist  of  balances  payable  on  demand  due  from  any  trust  company  ^^of  ||0'  §  ^■ 

6  authorized  to  act  as  reserve  agent  as  provided  in  the  following  section,  jsis'  s| 

7  or  from  any  member  of  the  federal  reserve  system  located  in  this  com-  Op.  a.  g. 

8  monwealth,  in  a  reserve  city  in  the  second,  third  or  fourth  federal  reserve 

9  district  or  in  a  central  reserve  city,  as  designated  by  or  under  authority  of 

10  act  of  congress,  and /or  bonds,  notes,  bills  and  certificates  of  indebted- 

11  ness  of  the  United  States,  or  of  this  commonwealth,  computed  at  their 

12  fair  market  value,  which  are  the  absolute  property  and  under  the  con- 

13  trol  of  such  corporation;  provided,  that  not  more  than  two  fifths  of  the 

14  minimum  reserve  required  shall  consist  of  such  bonds,  notes,  bills  and 

15  certificates  of  indebtedness. 

1  Section  75.    The  commissioner  may  authorize  any  trust  company  Corporation 

2  in  Boston  to  act  as  reserve  agent  for  trust  companies  doing  business  in  reserve  agent. 

3  the  commonwealth;  provided,  that  a  trust  company  shall  not  keep  any  i9oo,'257J 

4  part  of  its  reserve  in  a  trust  company  so  authorized  to  act  as  reserve  fgi^]  374;  1 1*' 

5  agent  without  first  obtaining  the  written  consent  of  the  commissioner.  Jgoi;  52a  §  10. 

6  Not  less  than  one  half  of  the  reserve  of  such  trust  company  acting  as 

7  reserve  agent  shall  consist  of  lawful  money  of  the  United  States,  gold 

8  certificates,  silver  certificates  or  notes  and  bills  issued  by  any  lawfully 

9  organized  national  banking  association,  and  the  remainder  of  such  reserve 

10  may  consist  of  balances,  payable  on  demand,  due  from  any  trust  company 

11  in  Boston  authorized  to  act  as  reserve  agent  as  herein  provided,  or  from 

12  any  national  banking  association  doing  business  either  in  this  common- 

13  wealth,  or  m  the  cities  of  New  York,  Philadelphia,  Chicago  or  Albany. 

1  Section  ?6.    If  the  reserve  of  any  trust  company  is  at  any  time  less  Proceedings  if 

2  than  the  amount  which  it  is  required  to  keep  on  hand,  such  corporation  thaTrequixed. 

3  shall  not  make  any  new  loans  or  investments  until  the  required  propor-  J^^l.  iig.  1 23! 

4  tion  between  the  aggregate  amount  of  its  deposits  and  reserve  shall  be  {^gg-  llf_  |  ] 

5  restored.    The  commissioner  may  notify  such  corporation  to  make  good  cj^f'l"!' 

6  such  reserve,  and  if  it  fails  so  to  do  for  thirty  days  thereafter,  he  may  laos,  52b,  §  11. 

7  proceed  to  take  possession  of  its  property  and  business  and  liquidate  1922!  291! 

8  its  affairs  in  the  manner  provided  in  sections  twenty-two  to  thirty-five,  in- 

9  elusive,  of  chapter  one  hundred  and  sixty-seven.    If  the  reserve  of  any 

10  such  corporation  which  has  been  authorized  to  act  as  reserve  agent  is  at 

11  any  time  less  than  the  amount  which  it  is  required  to  keep  on  hand,  the 

12  commissioner  may  notify  such  corporation  to  make  good  such  reserve, 

13  and  if  such  corporation  fails  for  ten  days  thereafter  so  to  make  good  such 

14  reserve,  the  commissioner  may  revoke  the  authority  of  such  corporation 

15  to  act  as  a  reserve  agent. 
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Trust  guar-  SECTION  77.    The  directors  may  from  time  to  time  set  apart  as  a  trust 

1888, 413.  §  10.  guaranty  fund  such  portion  of  the  profits  as  they  may  consider  expedient. 

■   '      '         Such  fund  shall  be  invested  in  such  securities  only  as  the  trust  deposits 

may  be  invested  in.    The  accounts  of  its  investment  and  management, 

and  the  securities  in  which  it  is  invested,  shall  be  kept  in  the  trust 

department. 


^_^jt  guaranty       SECTION  78.    The  trust  guaranty  fund  shall  be  absolutely  pledged  for  1 

1888  413     11  *^^  faithful  performance  by  the  corporation  of  all  its  duties  and  under-  2 

R.  l!  lie",  5  26!  takings  under  sections  fifty  to  fifty-two,  inclusive,  and  shall  be  applied  .3 

to  make  good  any  default  in  such  performance,  and  such  pledge  and  lia-  4 

bility  shall  not  in  any  way  relieve  the  capital  stock  and  general  funds  of  5 

the  corporation,  but  creditors  under  said  sections  shall  have  an  equal  6 

claim  with  other  creditors  upon  the  capital  and  other  property  of  the  7 

corporation,  in  addition  to  the  security  hereby  given.  8 


Jund'n^t°'to'be       SECTION  79.    No  portion  of  such  trust  guaranty  fund  shall  be  trans- 
transferred,       ferred  to  the  general  capital  while  the  corporation  has  undertakings  of 
1888. 413,  §  12.  the  kind  mentioned  in  sections  fifty  and  fifty-two  for  whose  performance 
R.  L.  116.  §  27.  j^^j^jg  ^j.g  j.gqy;j.g(j  fpom  individuals,  outstanding  uncompleted;   but  its 
income,  if  not  required  at  any  dividend  time  to  make  good  such  deposits 
or  undertakings,  may  be  added  to  and  disposed  of  with  the  general  income 
of  the  corporation. 


Dividends. 

Surplus  fund. 
1896.  423.  §  2. 
R.  L.  116,  §29. 
1922,  394. 


Section  80.  The  directors  of  any  such  corporation  may  declare  divi- 
dends of  so  much  of  the  net  profits  of  the  corporation  as  they  shall  judge 
expedient;  but  such  corporation  shall,  before  the  declaration  of  a  dividend 
from  the  net  profits,  carry  one  tenth  part  of  its  net  profits  of  the  preceding 
period  for  which  said  dividend  is  paid,  to  its  surplus  fund  until  the  same 
shall  amount  to  fifty  per  centum  of  its  capital  stock.  No  such  corporation 
or  stockholder  thereof  shall,  during  the  time  it  continues  its  banking  opera- 
tions, withdraw  or  permit  to  be  withdrawn,  either  in  the  form  of  dividends  8 
or  otherwise,  any  portion  of  its  capital.  No  dividend  shall  be  paid  by  any  9 
such  corporation,  while  it  continues  its  banking  operations,  to  an  amount  10 
greater  than  its  net  profits  then  on  hand,  exclusive  of  the  surplus  fund  pro-  1 1 
vided  for  in  this  section,  after  deducting  from  such  net  profits  its  losses  and  12 
bad  debts.  All  debts  due  to  any  such  corporation  on  which  interest  is  due  13 
and  unpaid  for  a  period  of  six  months,  unless  the  same  are  well  secured  and  14 
in  process  of  collection,  shall  be  considered  bad  debts  within  the  meaning  15 
of  this  section.  But  nothing  in  this  section  shall  prevent  the  reduction  16 
of  the  capital  stock  as  provided  for  in  section  eighteen.  17 


Reserve 

requirements, 

if  member  of 

federal  reserve 

bank. 

1914,  537,  §  1. 


Section  81.  A  trust  company  which  becomes  a  stockholder  in  a 
federal  reserve  bank  within  the  federal  reserve  district  where  such  trust 
company  is  situated,  and  while  such  trust  company  continues  as  a  member 
bank  under  the  United  States  "  Federal  Reserve  Act "  approved  December 
twenty-third,  nineteen  hundred  and  thirteen,  or  any  acts  in  amendment 
thereof,  shall  be  subject  to  the  provisions  of  said  "Federal  Reserve  Act" 
and  any  amendments  thereof  relative  to  bank  reserves,  in  substitution 
for  the  requirements  of  sections  seventy-three  to  seventy-five,  inclusive. 
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CHAPTER     173. 

MORTGAGE  LOAN   INVESTMENT  COMPANIES. 


Sect. 

1.  Powers  and  duties. 

2.  Loans. 

3.  May  purchase,  sell   and   assign  note.-!. 

etc. 

4.  Receipt  of  money  for  investment,  etc. 

5.  Foreclosure  of  mortgages,  etc. 

6.  Issue  of  debentures  or  bonds. 

7.  Amount  guaranteed  limited. 

8.  Bonds,  notes,  etc.,  where  payable. 


Sect. 
9.  May  hold  real  estate. 

10.  Holding  its  own  capital  stock. 

11.  Liability  of  shareholders. 

12.  Guaranty  fund. 

1.3.  Books  to  be  open  for  inspection. 

14.  Commissioner  of  banks  to  have  super- 

\'ision. 

15.  Returns. 

16.  Annual  report  aa  to  such  corporations. 


1  Section  1 .     Every  corporation  chartered  in  the  commonwealth  for  Powers  and 

2  the  special  purpose  of  negotiating  or  making  loans  of  money  secured  by  isssl^sg?,  5 1. 

3  deed  of  trust  or  mortgage  of  real  estate  situated  outside  of  the  common-  ^  ^-  "^'  ^  *■ 

4  wealth  shall  be  subject  to  this  chapter.    Any  such  corporation  chartered 

5  prior  to  May  twenty-second,  eighteen  hundred  and  eighty-eight,  shall, 

6  except  where  inconsistent  with  this  chapter,  continue  to  exercise  the 

7  powers  and  be  subject  to  the  duties  set  forth  in  its  charter. 

1  Section  2.     Such  corporation  may  loan  money  secured  by  deed  of  ^Hg^ggy  » 2 

2  trust  or  mortgage  of  real  estate  not  subject  to  a  prior  mortgage  or  en-  k.  l!  in',  §  2. 

3  cumbrance  and  situated  in  any  state,  other  than  this  commonwealth,  or 

4  territory  of  the  United  States,  to  an  amount  not  exceeding  fifty  per  cent 

5  of  the  appraised  value  of  said  property.    It  may  also  hold,  sell  and  assign 

6  the  bonds,  notes,  mortgages  and  securities  taken  for  such  loans,  may 

7  guarantee  the  payment  of  the  interest  and  principal  of  bonds,  notes  or 

8  other  evidences  of  debt  secured  as  aforesaid,  and  may  guarantee  title 

9  to  the  property  securing  such  evidences  of  debt  for  the  time  such  debt 

10  remains  unpaid;   but  this  chapter  shall  not  authorize  such  corporations 

11  to  engage  in  the  business  of  title  insurance. 

1  Section  3.     It  may  purchase,  hold,  guarantee,  sell  and  assign  notes  May  purchase, 

2  or  bonds,  and  the  mortgages  or  deeds  of  trust  securing  the  same,  or  other  note^s^et?^*'^ 

3  papers  securing  a  loan  made  in  accordance  with  the  preceding  section.       ^^^l]  \fy_  \  |; 

1  Section  4.     It  may  receive  money  for  investment  in  securities  which  Receipt  of 

2  it  is  by  this  chapter  authorized  to  sell  or  issue,  and  anay  allow  interest  i™°e37n!e°nt,  etc. 

3  on  such  money  from  the  time  of  its  receipt  to  the  time  of  its  investment,  r  *l.  nl',  1 4. 

4  at  such  rate  as  may  be  agreed  upon ;  may  receive,  care  for,  manage  and 

5  sell  stocks,  bonds  and  evidences  of  debt,  the  avails  of  which  are  intended 

6  for  investment  as  aforesaid.     Xo  such  corporation  .shall  receive  money 

7  on  deposit,  except  as  herein  provided,  or  engage  in  any  form  of  banking 

8  or  trust  business  except  that  permitted  by  this  chapter. 


It  may  act  as  agent  for  foreclosing  mortgages  and  col-  51^°"'''"''"^°' 


rtgages,  etc. 

-   §5. 

55. 


1  Section  5. 

2  lecting  claims  arising  by  reason  of  any  evidence  of  debt  deposited  with  it  J^s^.  387,  § 

3  under  the  preceding  section.    It  may  purchase  real  estate  at  public  auc- 

4  tion  sale  thereof  made  by  virtue  of  the  power  contained  in  any  deed  of 

5  trust  or  mortgage  owned,  held  or  guaranteed  by  it,  or  at  private  sale 
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thereof  made  to  cancel  the  debt  secured  by  such  deed  of  trust  or  mort-  6 
gage,  and  may  hold,  sell,  transfer  and  convey  said  property;  but  real  7 
estate  so  purchased  or  acquired  shall  be  sold  within  five  years  thereafter.    8 


Issue  of  de- 
bentures or 
bonds. 
1888,  387, 
R.  L.  117 


5  6. 
§6. 


Section  6.  It  may  issue  debentures  or  bonds,  to  secure  the  payment 
of  which  it  shall  from  time  to  time  assign  and  transfer  to  trustees,  none 
of  whom  shall  be  officers  of  the  corporation,  or  to  a  domestic  trust  com- 
pany, deeds  of  trust  or  mortgages  of  real  estate  on  which  loans  have  been 
made  in  accordance  with  this  chapter,  to  be  held  by  such  trustees  or 
company  in  trust  for  the  benefit  of  the  holders  of  said  debentures  or 
bonds,  whereupon  such  trustees  or  company  shall  endorse  their  or  its 
certificate  of  such  fact  upon  debentures  or  bonds  not  exceeding  in  amount 
the  face  value  of  securities  so  transferred  to  them  or  it. 


■*™rant*eed  SECTION  7.    The  total  amouut  of  mortgages  guaranteed  and  of  de-    1 

united.  bentures  or  bonds  issued  by  such  corporation  shall  at  no  time  exceed  ten    2 

R.  l'.  117, 5  7'.    times  the  amount  of  its  capital  stock  actually  paid  in  and  its  surplus.  3 


Bonds,  notes, 
etc.,  where 
payable. 
1888,  387,  §  8. 
R.  L.  117,  I  8. 


Section  8.  Bonds,  notes  and  other  evidences  of  debt  taken  by  such 
corporation  for  money  loaned  shall  be  payable  to  it  at  its  principal  place 
of  business  in  the  commonwealth,  and  shall  pass  by  delivery,  by  transfer 
on  the  books  of  such  corporation  at  said  place  of  business,  or  by  cer- 
tificate of  its  transfer  agent  at  such  other  place  as  it  may  appoint.  No 
transfer,  except  on  the  books  of  the  corporation  or  by  certificate  of  its 
transfer  agent,  shall  be  valid  unless  the  last  transfer  shall  have  been  to 
bearer.  A  complete  record  of  such  transfer  by  said  transfer  agents  shall 
be  forwarded  to  and  kept  at  said  place  of  business  of  such  corporation. 


May  hold 
real  estate. 
1888,  387,  S  9. 
R.  L.  117,  §  9. 


Section  9.  Such  corporation  may  hold  real  estate  in  the  common-  1 
wealth  suitable  for  the  transaction  of  its  business  to  an  amount  not  2 
exceeding  twenty-five  per  cent  of  its  capital  actually  paid  in.  3 


Holding  its  own 
capital  stock 


Section  10.    No  such  corporation  shall  purchase  or  hold  shares  of  1 

capital  siocK.                                      .      ,              ,            ,                                                              ,1                                J    Ui  O 

1888, 387, 5 10.  its  own  capital  stock  unless  necessary  to  prevent  loss  upon  a  debt  pre-  i 

R.  L.  117,  §  10.  .^j^^gjy  contracted  in  good  faith,  and  stock  so  purchased  shall  within  six  3 

months  thereafter  be  sold  or  disposed  of  at  public  or  private  sale.  4 


^har'hoMers  SECTION  11.     The  shareholders  of  such  Corporation  sliall  be  personally 

1888!  387,T'n.  liable  in  the  same  manner  and  to  the  same  extent  as  stockliolders  of 

R.  L.  117, 5 11.  j^j^jgjj^pgg  corporations  are  liable  under  the  laws  of  this  commonwealth. 

Sections  thirty-eight  to  forty,  inclusive,  of  chapter  one  hundred  and  fifty- 

sLx  shall  apply  to  and  regulate  the  enforcement  of  such  liability. 

Section  12.  Such  corporation  shall  set  apart  as  a  guaranty  fund 
not  less  than  five  per  cent  of  its  paid-in  capital,  and  shall  thereafter 
annually  add  thereto  not  less  than  ten  per  cent  of  its  net  earnings,  until 
such  fund,  with  the  accumulated  interest  thereon,  shall  be  equal  to  not 
less  than  twenty-five  per  cent  of  its  paid-in  capital.  Said  fund  shall 
be  invested  in  United  States  bonds,  English  consols,  first  mortgage  bonds 
of  any  railroad  corporation  which  has  paid  a  dividend  on  its  stock  for  at 
least  "three  years  last  preceding  the  date  of  said  investment,  the  legally 
authorized  bonds  for  municipal  purposes  of  any  city  of  the  United  States 


Guaranty  fund. 
1888,  387,  5  12. 
R.  L.  117,  5  12. 
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10  of  not  less  than  thirty  thousand  inhabitants  whose  whole  indebtedness 

11  does  not  exceed  five  per  cent  of  its  last  assessed  valuation,  or  in  any 

12  securities  in  which  savings  banks  may  invest  their  deposits. 

1  Section  13.     The  books  of  such  corporation  shall  at  all  reasonable  Books  to  be 

2  times  be  open  for  inspection  to  the  stockholders  and  to  holders  of  bonds  sSo"'"' 

3  and  debentures  issued  by  such  corporation,  or  of  notes  and  other  evidences  ^^[  ffy  \  \f 

4  of  debt  guaranteed  by  it. 

1  Section  14.    The  commissioner  of  banks  and  his  assistants  shall  Commissioner 

2  have  access  to  the  vaults,  books  and  papers  of  such  corporation,  shall  hayesuper- 

3  inspect,  examine  and  inquire  into  its  affairs,  and  take  proceedings  in  iSSras?,  §  u. 

4  regard  to  it  at  such  times  as  the  commissioner  shall  consider  necessary,  i9b«,  204,'  ^  '*' 

5  in  the  same  manner  and  to  the  same  extent  as  if  such  corporation  were  1909,  Vi',  5  3. 

6  a  savings  bank,  and  he  may  cause  an  examination  to  be  made  by  an  expert  \^^^^^  ^|°'  ^g 

7  under  his  direction  but  at  the  expense  of  the  corporation. 

1  Section  15.     Such  corporation  shall  annually,  within  ten  days  after  Returns. 

2  the  last  business  day  of  October,  make  a  return  to  said  commissioner  r.  l'ii?'.  515! 

3  which  shall  be  in  the  form  of  a  trial  balance  of  its  books,  and  shall  specify  § u*",' I,".!' 

4  the  different  kinds  of  its  liabilities  and  assets,  stating  the  amount  of  each  J^g;  lll[  ^  ^' 

5  kind  in  accordance  with  a  blank  form  to  be  furnished  by  him;  and  such  55-45. «•  49- 

6  returns  shall  be  published  in  a  newspaper  of  the  town  where  such  cor- 

7  poration  is  located,  at  the  expense  of  such  corporation,  at  such  times 

8  and  in  such  manner  as  may  be  directed  by  him. 


1  Section  16.    The  department  of  banking  and  insurance  shall  include  Annual  report 

2  in  its  annual  report  such  facts  and  statements  relative  to  such  corpora-  corp°oration8. 

3  tions  as  the  public  interest  requires. 


1888,  387,  §  14. 
R.  L.  117,  §  15. 


1906,  204,  §5  1, 
3,  5. 


1909,  491,  5  3. 

1919,  350,  §S  8,  45,  46. 


CHAPTER    174 


BOND  AND  IN\-ESTMENT  COMPANIES. 


Sect. 

1.  Corporations   to   sell    bonds,    etc.,    on 

instalment    plan,    organization,    de- 
posit with  state  treasurer,  etc. 

2.  Suit  in  equity  relative  to  deposit. 

3.  Certif5cat«  of  autiiority  from  commis- 

sioner    of     banks     required.     Issue 
regulated. 

4.  Examination  of  corporation. 

5.  Annual  statement.     Filing;  fee. 

6.  Penalties    for   failure   to   file   and    for 

false  statement. 


Sect. 

7.  Suspension  of  business  of  foreign  cor- 

poration.     Jurisdiction   of   supreme 
judicial  court. 

8.  Same  subject.     Domestic  corporation. 
Penalty  on  agent  of  unauthorized  cor- 
poration. 

No  forfeiture  after  one  fourth  of  in- 
stalments paid.  Unearned  dividends 
forbidden. 

11.  Chapter  not  to  apply  to  insurance  and 

fraternal  corporations. 

12.  General  penalty. 


9. 


10. 


1  Section  1.    The  business  of  issuing,  negotiating  or  selling  any  bonds,  Cofpor«t'ons 

2  certificates  or  obligations  of  any  kind  on  the  partial  payment  or  instal-  et'c^I'on  ?n- "' 

3  ment  plan,  unless  such  bond,  certificate  or  obligation  shall  at  the  time  orgML°atfon,°' 
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deposit  with 
state  treas- 
urer, etc. 
1904,  427. 
1906,  204, 
§§  1,3,5. 
1908,  590,  § 
1909,491,  § 
1919,  350,  § 


§1- 


9 


of  issuance,  negotiation  or  sale  be  secured  by  adequate  property,  real 
or  personal,  shall  be  transacted  in  the  commonwealth  only  by  corpora- 
tions subject  to  the  requirements  of  this  chapter.  Every  such  corpora- 
tion before  doing  business  in  the  commonwealth  shall  have  at  least  one 
hundred  thousand  dollars  of  capital  stock  fully  paid  in,  which,  for  the 
benefit  and  protection  of  all  its  investors  equally,  shall  be  deposited 
in  trust  with  the  state  treasurer  or  with  the  duly  authorized  officer  of  10 
some  other  state,  which  deposits  shall  consist  of  cash  or  of  securities  in  11 
which  savings  banks  in  this  commonwealth  are  permitted  to  invest  their  12 
deposits  or  of  securities  approved  by  the  commissioner  of  banks,  and  13 
worth  at  least  one  hundred  thousand  dollars.  Such  corporation,  if  the  14 
deposit  is  made  with  the  officer  of  any  other  state,  shall  furnish  to  the  15 
commissioner  a  certfficate  from  said  officer  under  his  official  seal,  show-  16 
ing  that  he,  as  such  officer,  holds  said  deposit  in  trust  for  the  benefit  and  17 
protection  of  all  the  investors  in  said  corporation.  The  certificate  shall  18 
embrace  the  items  of  securities  so  held,  and  show  that  such  officer  is  19 
satisfied  that  said  securities  are  worth  one  hundred  thousand  dollars,  20 
but  such  certificate  shall  in  no  manner  impair  the  right  of  said  commis-  21 
sioner  to  examine  the  securities  so  held.  A  corporation  making  such  22 
deposit  with  the  treasurer  of  this  commonwealth  shall  be  entitled  to  the  23 
income  thereof,  and  may  from  time  to  time,  with  the  consent  of  the  24 
treasurer,  change,  in  whole  or  in  part,  the  deposited  securities  for  other  25 
securities  of  equal  value,  approved  as  aforesaid.  The  treasurer  may  re-  26 
turn  to  the  corporation  any  such  deposit  if  it  shall  appear  that  the  cor-  27 
poration  has  ceased  to  do  business  in  this  commonwealth,  and  is  under  28 
no  obligation  to  its  contract  holders  or  other  persons  in  this  common-  29 
wealth  or  elsewhere  for  whose  benefit  such  deposit  was  made.  30 


Suit  in  equity        SECTION  2.    A  Corporation  that  has  made  such  deposit,  the  commis-     1 
deposit^_  _       sioner  of  banks  or  any  creditor  may  bring  in  the  supreme  judicial  court    2 
for  Suffolk  county  a  suit  in  equity  against  the  commonwealth  to  en-    3 


1904,  427,  §  1 
1906,  204 


§§  1,3,5. 
1908,  590,  5  2. 


force,  administer  or  terminate  the  trust  created  by  such  deposit. 

1909,  491.  §  3.  1919,  350,  §  46. 


Certificate  of 
authority  from 
commissioner 
of  banks 
required. 
Issue  regu- 
lated. 

1904,  427,  §  2. 
1906,  204, 
§§  1,3,  5. 

1908,  590,  §  2. 

1909,  491,  §  3. 
1919,  350,  §  46. 


Section  3.     No  corporation  shall  transact  the  business  described  in  1 

section  one  without  receiving  a  certificate  of  authority  from  the  com-  2 

missioner  of  banks.    Upon  the  making  of  the  deposit  with  the  state  treas-  3 

urer  or  the  filing  with  the  commissioner  of  the  certificate  required  by  4 

section  one,  and  upon  an  examination  or  exhibition  of  the  assets  and  5 

liabilities  of  the  corporation  showing  that  it  is  in  a  sound  financial  con-  6 

dition,  and  if  it  is  otherwise  duly  qualified  under  the  laws  of  the  com-  7 

monwealth  to  transact  business  therein,  the  commissioner  shall  issue  8 

to  it  a  certificate  of  authoritv  to  do  business  in  the  commonwealth.  9 


Examination 
of  corporation. 
1904,  427,  §  2. 
1906,  204, 
§§  1,3,5. 

1908,  590.  §  2. 

1909,  491,  §  3. 
1919.  350.  §  46. 


Section  4.  Upon  the  filing  of  such  certificate,  or  whenever  he  deems 
it  to  be  prudent  for  the  protection  of  investors  in  the  commonwealth, 
the  commissioner  may  visit  personally,  or  by  a  competent  examiner, 
any  corporation  engaged  in  said  business,  and  thoroughly  inspect  and 
examine  its  affairs,  and  ascertain  its  financial  condition  and  whether 
it  has  complied  with  law.  The  proper  charges  incurred  in  the  examina- 
tion of  a  foreign  corporation,  including  the  expenses  of  the  commissioner 
and  the  expenses  and  compensation  of  his  assistants  employed  therein, 
shall  be  paid  by  such  corporation.  For  the  purposes  aforesaid,  the  com- 
missioner or  the  person  making  the  examination  shall  have  free  access 


1 
2 

3 
4 
5 
6 
7 
8 
9 
10 
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1 1  to  all  the  books  and  papers  of  a  corporation  which  relate  to  its  business, 

12  and  to  the  books  and  papers  kept  by  any  of  its  agents;  and  may  examine 
1.3  and  administer  oath  to,  and  examine  as  witnesses,  the  directors,  officers 

14  and  agents  of  said  corporation,  and  any  other  person,  relative  to  its 

15  affairs,  transactions  and  condition. 

1  Section  5.    Every  corporation  transacting  said  business  shall  annu-  Annual 

2  ally,  on  or  before  January  fifteenth,  file  with  the  commissioner  a  state-  Fn'n^^fee. 

3  ment  of  its  financial  condition  on  December  thirty-first  of  the  previous  {goo]  loli  ^  ^' 

4  year,  and  its  business  of  that  year.    For  cause,  the  commissioner  may  f Jq^  |g^  |  g 

5  extend  the  time  for  filing  said  statement  to  a  date  not  later  than  February  '^os.  491.  §  3 
'6  fifteenth.    The  statement  shall  be  in  the  form  required  by  the  commis- 

7  sioner,  and  shall  be  sworn  to  by  the  president  and  secretary,  or,  in  their 
'8  absence,  by  two  of  the  principal  officers  of  the  corporation.  The  fee  for 
9  filing  such  annual  statement  shall  be  twenty  dollars. 

1  Section  6.     A  corporation  neglecting  to  file  its  annual  statement  Penalties  for 

2  within  the  time  required  shall  forfeit  one  hundred  dollars  for  each  day  and  for  false 

3  during  which  such  neglect  continues;   and,  upon  notice  by  the  commis-  lool,™?.  §  3. 

4  sioner  to  that  effect,  its  authority  to  do  any  business  shall  cease  while  lu^.'s^s.' 

5  such  default  continues.     For  wilfully  making  a  false  annual  statement  \l°l'  H^- 1 3- 

6  the  corporation  and  the  person  making  oath  to  or  subscribing  to  the  i^i^'  ^so.  §  46 

7  same  shall  be  punished  by  a  fine  of  not  less  than  five  hundred  nor  more 

8  than  five  thousand  dollars. 

1  Section  7.     If  the  commissioner  is  of  opinion,  upon  examination  Suspension  of 

2  or  other  evidence,  that  a  foreign  corporation  subject  to  this  chapter  is  foTe'^n'co'r- 

3  in  an  unsound  financial  condition,  that  it  has  failed  to  comply  with  j^rrg'SoQ 

4  law,  or  if  its  officers  or  agents  refuse  to  submit  to  examination  or  to  fud^faf"^ 

5  perform  any  legal  obligation  relative  thereto,  he  shall  suspend  all  certifi-  ?qJ!j'  4,7 

6  cates  of  authority  granted  to  said  foreign  corporation,  its  officers  or  isoe!  204! 

7  agents,  and  shall  cause  notices  thereof  to  be  published  in  such  news-  1908.  mo.  §  2. 

8  papers  as  the  commissioner  may  deem  advisable;    and  no  new  busi-  1919]  350!  5  46. 

9  ness  shall  thereafter  be  done  by  it  in  this  commonwealth  while  such 

10  default  or  disability  continues,  nor  until  its  authority  to  do  business  is 

1 1  restored  by  the  commissioner  or  by  the  supreme  judicial  court  as  herein- 

12  after   provided.      He    shall    forthwith    notify   the   corporation   of   such 

13  suspension  and  shall  specify  in  the  notice  the  cause  thereof  and  the 

14  particulars  of  any  alleged  violation  of  law.    The  supreme  judicial  court, 

15  upon   petition   of  said   corporation    brought   within   thirty   days   after 
l(i  receipt  of  said  notice,  shall  summarily  hear  and  determine  the  question 

17  whether  such  cause  for  suspension  exists,  and  shall  make  any  appro- 

18  priate  order  or  decree  therein.     Questions  of  law  may  be  taken  to  the 

19  full  court,  as  in  other  cases. 

1  Section  8.     If  upon  examination  the  commissioner  is  of  opinion  that  Same  subject. 

2  any  domestic  corporation  subject  to  the  requirements  of  this  chapter  oo^lTonition. 

3  is  in  an  unsound  financial  condition  or  has  exceeded  its  powers,  or  has  Hot'.  20I'.  *  *' 

4  failed  to  comply  with  any  provision  of  law,  he  shall  apply  to  the  supreme  1908.  mo^  §  2. 

5  judicial  court  in  equity  for  an  injunction  restraining  the  corporation  Jgjg]  350;  f  lb. 

6  from  further  proceeding  with  its  business  in  whole  or  in  part.     The 

7  court  may  issue  an  injunction  forthwith,  and  may,  after  a  full  hearing, 

8  make  the  injunction  permanent,  and  may  appoint  a  receiver  or  receivers 


2288 


BOND   AND   INVESTMENT   COMPANIES. 


[Chap.  174. 


to  take  possession  of  the  property  and  effects  of  the  corporation  and    9 
to  settle  its  affairs,  subject  to  the  order  of  the  court.  10 


Section  9.  Whoever  sells  or  attempts  to  sell  any  bond,  certificate 
or  obligation  issued  by  a  corporation  subject  to  this  chapter,  or  transacts 
any  business  in  behalf  of  said  corporation,  unless  said  corporation  is 
thereto  authorized  under  this  chapter  by  the  commissioner  of  banks, 
shall  be  punished  by  a  fine  of  not  less  than  one  hundred  nor  more  than 
1919, 350, 5  46.  pjjg  thousand  dollars  or  by  imprisonment  for  not  more  than  six  months, 
or  both. 


Penalty  on 
agent  of  un- 
authorized 
corporation. 
1904,  427,  §  5. 
1906.  204, 
§§  1,3,5. 

1908,  590,  5  2. 

1909,  491,  §  3. 


No  forfeiture 
after  one 
fourth  of  in-_ 
stalments  paid. 
Unearned 
dividends 
forbidden. 
1904,  427,  §  6. 


Section  10.  Every  corporation  subject  to  this  chapter  shall  provide  1 
in  every  bond,  certificate  or  contract  issued  by  it  that,  after  one  fourth  2 
of  the  total  amount  of  instalments  therein  required  has  been  paid  and  in  3 
any  event  after  instalments  for  two  full  years  have  been  paid  thereon,  in  4 
case  of  default  in  the  payment  of  any  subsequent  instalment  a  paid-up  5 
bond  shall  be  given  to  the  holder  of  said  bond,  certificate  or  contract  6 
of  not  less  than  the  full  amount  paid  thereon  less  any  amount  paid  by  7 
said  corporation  on  account  thereof,  said  paid-up  bond  to  mature  at  the  8 
same  date  as  the  original  bond,  certificate  or  contract;  and  no  such  cor-  9 
poration  shall  provide  for  the  payment  of  profits  in  the  form  of  dividends  10 
or  otherwise,  except  from  earnings,  nor  pay  any  part  of  the  payments  11 
made  by  the  holder  of  any  bond,  certificate  or  contract  in  force  to  the  12 
holder  of  any  other  bond,  certificate  or  contract;  provided,  that  nothing  13 
herein  contained  shall  be  construed  to  prohibit  the  payment  of  accumu-  14 
lations  by  such  corporation  on  its  contracts  at  their  final  maturity.  15 


Chapter  not 
to  apply  to 
insurance  and 
fraternal 
corporations. 


Section  11.    This  chapter  shall  not  apply  to  corporations  subject    1 
to  chapter  one  hundred  and  seventy-five  or  one  hundred  and  seventy-six.     2 


1904,  427, 


1931,  426.  §  78. 


General 
penalty. 
1904,  427,  5  8. 


Section  12.  Any  person  or  corporation  violating  any  provision  of  1 
this  chapter  for  which  no  penalty  is  specifically  provided  shall  be  pun-  2 
ished  by  a  fine  of  not  more  than  five  hundred  dollars.  3 
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CHAPTER     175 

INSURANCE. 


Sect. 

general  provisions. 

1.  Definitions. 

2.  Definition  of  contract  of  insurance. 
2A.  Status  of  reinsurance  contracts. 

3.  Insurance  contracts  contrary  to  this 

chapter  or  chapter  176  or  17S  for- 
bidden. 

POWERS   AND    DUTIES    OF    COMMISSIONER    OF 
INSURANCE. 

3A.  Administration,    etc.,    of    insurance 
laws.     Prosecutions. 

4.  Examination     of     companies     and 

financing  corporations.  Reports 
admissible  as  evidence  in  certain 
proceedings.  Investigation  of 
complaints  on  claims  and  of  sales 
of  companies'  stock.     Penalty. 

5.  Revocation  of  authority  of  foreign 

companies.     Petitions  for  review. 

6.  Certain  domestic  companies  to  make 

good  impaired  capital.  Injunction 
and  receivership  proceedings.  Re- 
turn of  certain  premiums  and  con- 
struction of  section  regulated. 

7.  [Repealed.] 

8.  (Repealed.) 

8A.  Commissioner    may   summons   wit- 
nesses. 

9.  Computation    of    reserves    of    life 

companies.  Acceptance  of  cer- 
tificates of  valuation  of  foreign 
companies. 

10.  Computation  of    reseri-es   of    com- 

panies other  than  life. 

11.  Computation  of  assets  and  liabili- 

ties. 

12.  Computation  of  reserves  of  liability 

companies. 

13.  [Repealed.] 

14.  Collection  of  charges  and  fees. 

15.  Blanks  for  annual  statements. 

16.  Record  of  proceedings.    Certificates 

for  use  in  court. 

17.  Annual  report. 

PROVISIONS       COMMON      TO      FOREIGN      AND 
DOMESTIC    COMPANIES. 

18.  Companies  to  act  in  corporate  name. 

Liabilities  to  be  pubhshed  with 
assets. 

19.  [Repealed.] 

19A.  Merger  of  companies. 

20.  Reinsurance. 

21.  Limit  of  single  risk.    Penalty. 

22.  Certain  provisions  in  policies  void. 


Sect. 
22A. 


22B. 

23. 
23A. 

24. 


Policies  providing  coverage  for  more 
than  one  class  of  insurance,  ap- 
proval and  contents. 

Waivers  of  provisions  of  chapter  pro- 
hibited unless  authorized  thereby. 
Penalty. 

Life  company  to  cease  business  while 
funds  are  insufficient.     Penalty. 

Certain  companies  to  notify  com- 
missioner of  certain  occurrences 
affecting  them. 

Policies  of  life  companies  may  pro- 
vide for  total,  etc.,  disability  and 
accidental  death  benefits.  Sepa- 
rate policies,  approval  of  form. 
Section  108  not  applicable  to  cer- 
tain policies. 


Annual  Statements. 

25.  Annual  statements. 

26.  Penalty  for  neglect  to  make  annual 

statement. 

27.  Companies  to  report  suits  on  claims. 

28.  Report  to  general  court  of  company 

delaying,  etc.,  claim. 

PROVISIONS      RESPECTING      DOMESTIC      COM- 
PANIES. 

General. 

29.  Companies  subject  to  this  chapter. 

30.  Companies  subject  to  general  cor- 

poration laws. 

31.  Continuation  of  certain  companies. 
31A.  Extension     of     business     territorial 

limits  of  domestic  companies  in- 
corporated by  special  acts. 

32.  Domestic  company  to  employ  under- 

writer, accountant,  etc.,  and  ob- 
tain certificate  before  issuing 
policies. 

33.  Signatures    on    policies.      Facsimile 

signatures. 

34.  Location  of  office  and  designation. 

35.  Salaries  to  be  authorized  by  direc- 

tors.    Limitations. 

36.  Pensions  to  employees. 

37.  Vouchers  for  disbursements. 

38.  [Repealed.] 

39.  [Repealed.] 

40.  [Repealed.] 

41.  [Repealed.] 

42.  [Repealed.] 

43.  [Repealed.] 

44.  Failure  to  transact  business,  effect. 

Notice  of  incorporation  of  certain 
companies  to  be  filed. 
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Sect. 

45.  Unauthorized   foreign  agencies  for- 

bidden.    Penalty. 

46.  Certain     claims    against    insolvent 

companies  deemed  preferred. 

46.\.  Preference  of  certain  claims  against 
insolvent  domestic  liability  com- 
panies. 

46B.  Domestic  companies  to  file  by-laws, 
etc.,  with  commissioner. 

OTganizaixon. 

47.  Purposes  of  incorporation.    Kinds  of 

business. 

48.  Organization   and   capital   of   stock 

companies. 
48A.  Organization  of  mutual  companies. 

49.  Formation  of  corporation. 

50.  Change   of   business,   location,   etc. 

Procedure. 

51.  Kinds   of   business   which   may   be 

combined  by  stock  companies. 

52.  ■  [Repealed.] 
63.      [Repealed.] 

54.  Kinds   of   business   which    may   be 

combined  by  certain  mutual  com- 
panies. 

55.  Powers  of  certain  mutual  companies. 

56.  Reincorporation  of  fraternal  society 

subject  to  chapter  176. 

Stock  Companies. 

57.  Directors ;  election,  number,  quorum , 

term,  classes.     Vacancies. 

58.  Directors:  duties. 

69.  Duties  of  president  and  secretary. 
Records.    Penalty  for  false  record. 

60.  Qualification  and  bonds  of  officers. 

Penalty. 

61.  Rights  of  stockholders.    Proxies. 

62.  Liability  of  officers  for  certain  un- 

authorized acts. 

Investments  of  All  Companies. 

63.  Payment  and  investment  of  capital 

and  reserve. 

64.  Investments,     deposits,     sales    and 

loans. 

65.  Certain    loans    on    mortgages    pro- 

hibited. 

66.  Investments  of  life  companies. 

67.  Charter  limitations  on  investments, 

when  ineffective. 

68.  Prohibited  investments  to  be  sold. 

Provisions  as  to  Capital  Slock. 

69.  Assessment     if     capital    impaired. 

Authority  to  transact  new  busi- 
ness to  cease,  when. 

70.  Increase  of  capital. 

71.  Reduction  of  capital. 

72.  Dividends. 


Sect. 
73. 


76. 


78. 


79. 
SO. 


81. 

82. 


83. 

84. 


85. 


86. 

87. 


88. 
89. 
90. 

90A. 
90B. 

90C. 


91. 
92. 


93. 
93A. 


Mutiial  Companies. 

Mutual  fire  companies.  Solicita- 
tion of  subscriptions  for  insurance 
and  issue  of  policies  regulated. 
Penalties. 

Same  subject.  Certain  companies 
not  to  make  further  insurance 
without  a  certificate. 

Same  subject.  Compensation  and 
status  of  person  determining 
risks. 

Same  subject.  Stockholders  as 
members. 

Same  subject.  Directors;  election, 
duties,  filling  of  vacancies. 

Same  subject.  Companies  subject 
to  certain  sections. 

Same  subject.     Guaranty  capital. 

Same  subject.  Dividends,  accumu- 
lated profits,  etc. 

Same  subject.  Premiums.  Con- 
tingent liability. 

Same  subject.  Certain  companies 
may  take  deposit  notes. 

Same  subject.     Assessments. 

Same  subject.  .'Application  to  su- 
preme judicial  court  to  review  or 
order  assessment. 

Same  subject.  Penalty  for  guaranty 
against  assessments.  Personal 
liability  of  officers. 

Mutual  marine  companies. 

Certain  mutual  companies  subject 
to  certain  provisions  of  Public 
Statutes,  etc. 

Mutual  marine  companies  subject 
to  certain  sections. 

Liability  of  president  and  directors 
for  certain  acts. 

Certain  mutual  companies  subject  to 
laws  relative  to  mutual  fire  com- 
panies. Liability  of  certain 
policyholders  to  assessment  regu- 
lated. 

Mutual  fire  and  marine,  mut\ial 
automobile,  companies.  Issue  of 
policies. 

Mutual  fidelity  and  corporate  surety 
companies.  Issue  of  policies. 
Principals  on  certain  bonds,  etc., 
deemed  members. 

Certain  domestic  mutual  companies 
may  create  guaranty  fund  in  lieu 
of  estabUshing  guaranty  capital. 

[Repealed.] 

Mutual  boiler  companies.  Issue  of 
policies. 

Mutual  hability  companies.  Issue 
of  policies. 

Mutual  plate  glass,  sprinkler,  etc., 
leakage,  elevator,  credit,  burglary 
or  livestock  companies.  Issue  of 
policies. 
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Sect. 

93B.  Mutual  surety,  liability  and  casualty 
companies.     Issue  of  policies. 

93C.  Guaranty  capital,  establishment  by 
mutual  s\irety.  liability  and  cas- 
ualty companies. 

93D.  Mutual  surety,  liability  .and  cas- 
ualty companies  to  cease  business 
if  number,  etc.,  of  risks,  etc.,  or 
guaranty  capital  impaired. 

93E.  Mutual  life,  liability  and  casualty 
companies.     Issue  of  policies. 

94.  Mutual  life  companies.      Members. 

Proxies.     Directors. 

FIRE    INSURANCE. 

95.  Over-insurance  prohibited.    Term  of 

fire  policy. 

96.  Liability  for  fire  loss  limited. 

97.  Payment  of  mortgagees. 

98.  Statements  in   application   and  by- 

laws not  part  of  contract  unless, 
etc. 

99.  Standard  form  of  fire  policy. 

100.  Referees.     Appointment. 

100.\.  Same  subject.     Filling  of  vacancies. 
lOOB.  Same    subject.      Qualifications    for 
nomination,  etc. 

101.  Same  subject.     Meetings. 
101.\.  Same  subject.     Awards. 

lOlB.  Same  subject.  Compensation,  etc., 
of  third  referee. 

10 IC.  Same  subject.  Payment  of  such 
compensation,  etc.  Effect  on 
right  to  contest  validity  of  award. 

101 D.  Same  subject.  Referees  to  deter- 
mine sound  value,  when. 

101 E.  Legal  defenses  not  waived  by  com- 
pany joining  in  reference  proceed- 
ings, etc. 

lOlF.  Penalty  for  refus.al  to  comply  with 
provisions  relative  to  reference 
proceedings. 

lOlG.  Receivership  as  affecting  reference 
proceedings.  Preference  of  ref- 
erees' claims. 

102.  Lack  of  sworn  statement  of  loss  not 

to  be  taken  advantage  of  by  com- 
pany, when. 

102.\.  Combination  fire  pohcies,  approval 
and  contents. 

102B.  Same  subject.  Policies  issued  by 
mutual  companies. 

103.  [Repealed.] 

104.  Complaint  by  person  aggrieved  by 

fire  rates.     Proceedings. 

FIDELITY        INSURANCE       AND        CORPORATE 
SURETYSHIP. 

105.  Powers    of    fidelity    and    corporate 

surety  companies. 

106.  Deposit   required   of   foreign    com- 

pany. 

107.  Status  of  surety  bonds. 


Sect. 

accident  and  health  insur.^nce. 

108.      Accident  or  health  policies,  approval 

and  contents. 
Certain  conditions  prohibited. 
Sections  108  and  109  not  applicable 

to   certain    policies.      General  or 

blanket  policy. 
Beneficiary  under  health  or  accident 

policy  may  sue. 


109. 
110. 


111. 


LIABILITY   INSURANCE. 

lll.\.  Combination  liability  policies,  ap- 
proval and  contents. 

11  IB,  Same  subject.  Policies  issued  by 
mutual  companies. 

112.  Liability  of  insurer  under  liability 

policy  regulated. 

113.  Judgment  creditor  may  sue  insured 

under  liability  policy. 

COMPULSORY      MOTOR      VEHICLE      LIABILITY 
INSURANCE. 

113.\.  Compulsory  motor  vehicle  Hability 
policies,  approval  and  contents. 

113B.  Same  subject.  Annual  classifications 
of  risks  and  establishment  of  pre- 
mium charges.  Review,  etc.,  by 
supreme  judicial  court. 

113C.  Same  subject.  Notification  to  regis- 
trar of  names  of  companies  author- 
ized to  issue  policies,  etc. 

1 13D.  Same  subject.  Proceedings  on  com- 
plaints relative  to  cancellations  or 
refusals  of  companies  to  issue 
policies. 


114. 


115. 
116. 


TITLE    INSURANCE. 

Domestic  title  insurance  companies 

not  subject  to  certain  provisions 

of  this  chapter. 
[Repealed.] 
Guaranty  fund. 
116.\.  Foreign    title    insurance   companies 

not  subject  to  certain  provisions 

of  this  chapter. 

STEAM    BOILER    INSUR.tNCE. 

117.  Term  of  boiler  policies. 

SPRINKLER   LEAKAGE    INSURANCE. 

117.\.  Combination  sprinkler  leakage  poli- 
cies, approval  and  contents. 

LIFE    INSURANCE. 

118.  Definition  of  life  company. 

119.  Domestic  life  companies  may  grant 

annuities,  etc. 
119A.  Protection    of    persons    entitled    to 
proceeds  of  life  insurance  policy 
or  annuity  contract  retained   by 
life  company. 
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Sect. 

120.  Discrimination  prohibited. 

121.  Certain  agreements  prohibited. 

122.  Discrimination  on  account  of  color 

prohibited.     Penalty. 

123.  Medical     examination,     when     re- 

quired.    Penalty. 

124.  Statements   as   to   age,   etc.,    when 

binding  on  company. 

125.  Rights  of  creditor  or  beneficiary. 

126.  Policy  payable  to  married  woman 

enures  to  her  benefit. 

127.  Penalties  for  false  statements,  etc. 

128.  Avoidance  of  certain  contracts  by 

infant  prohibited. 

129.  Life,  etc.,  poUcies.     Description. 

130.  Same    subject.       Incorrect    dating 

forbidden. 

131.  Copy  of  application  referred  to  in 

life  policy  to  be  attached  thereto. 

132.  Life,  annuity,  etc.,  policies,  approval 

and  contents. 

133.  Group  life  insurance  defined. 

134.  Group    life    policies,    approval    and 

contents.  "Employer"  and  "em- 
ployee" defined. 

135.  Same  subject.     Not  subject   to  at- 

tachment. 

136.  Same  subject.     Exempt  from  loan 

provision,  etc.  Equity,  how  ap- 
plied. 

137.  Employer  only   to   be   member   of 

mutual  company  issuing  policy. 

138.  Sections  133-137  to  govern,  when. 

139.  Exchange,  alteration  or  conversion 

of  certain  life  policies. 

140.  Annual  dividends,  etc. 

141.  Safety  fund. 

142.  Loans  on  policies. 

143.  Certain    policies   subject   to   earlier 

laws  limiting  forfeiture. 

144.  Cash  surrender  value,  extended  term 

insurance  or  paid-up  policy  after 
three  annual  premiums  on  certain 
policies  have  been  paid. 

145.  Cash  surrender  value  of  certain  in- 

dustrial policies. 

146.  Extended  term  insurance  after  three 

years'  premiums  on  certain  in- 
dustrial policies  have  been  paid. 

147.  Paid-up    policy    or    cash    surrender 

value  after  five  years'  premiums 
on  such  policies  have  been  paid. 
I47A.  Industrial  life  and  endowment  poli- 
cies issued  by  domestic  life  com- 
panies to  contain  certain  informa- 
tion. 

148.  [Repealed.] 

149.  Domestic  Ufe  company  not  to  issue 

both  participating  and  non-partic- 
ipating policies.  Exceptions.  Ex- 
cess interest  on  deferred  payments 
of  proceeds  of  non-participating 
policies. 


Sect. 

foreign  companies. 

150.  Admission  to  transact  business. 

151.  Conditions  of  admission,  in  general. 

152.  Kinds   of   business   which   may   be 

combined. 

153.  Conditions  of  admission  of  foreign 

life  companies. 

154.  Service  of  process  on  commissioner 

as  attorney. 

155.  Conditions    of    admission    of    com- 

panies of  a  foreign  country. 

156.  Such  company  may  appoint  trustees. 
156A.  Certain  foreign  companies  to  cease 

transacting  business,  when.    Pen- 
alty. 

157.  Foreign  companies  to  act  through 

resident  agents. 

158.  Policy  not  invalidated  by  war. 

159.  Reciprocal  obligations  and  prohibi- 

tions, when  imposed. 

160.  Penalty  for  negotiating,  etc.,  pohcy 

in  an  unUcensed  company. 


LLOYDS    ASSOCIATIONS. 

161.      [Repealed.) 


AGENTS,    BROKERS    AND    ADJUSTERS. 

162.  Definitions. 

163.  Licenses  of  agents.    Penalty. 

164.  License    not    necessary    for    certain 

collectors. 

165.  Authority    of    officer    of    domestic 

company  to  act  without  license. 

166.  Licenses  of  brokers.     Penalty. 

167.  Limited  licenses  of  brokers. 

167A.  Veterans  exempt  from  payment  of 
certain  license  fees. 

168.  Special  brokers'  licenses.     Penalty. 

169.  Effect    of    payment    to    agent    or 

broker. 

170.  Penalty  for  false  pretence  by  agent 

or  broker. 

171.  Liability  of  agent  on  pohcy  of  un- 

authorized company. 

172.  Licenses  of  adjusters  of  fire  losses. 

Penalty. 
172A.  Voluntary     association     as     agent, 
broker,  etc.    Penalty. 

173.  Partnership   as   agent,   broker,   etc. 

Penalty. 

174.  Certain     corporations     as     agents, 

brokers,  etc.    Penalties. 

174A.  Service  of  notices  of  hearings,  revo- 
cations or  suspensions  of  licenses. 

174B.  Surrender  of  revoked  licenses. 
Amended  Hcenses.     Penalty. 

175.  Penalty  for  pretending  to  be  agent, 

broker,  etc. 

176.  Larceny   of   premium   by   agent   or 

broker. 

177.  Compensation  to  unlicensed  persons 

forbidden.     Penalty. 
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Sect. 

178. 
179. 

180. 
ISOA. 


KECEIVER9. 

Compensation  and  accounts. 

Commissioner,  etc.,  may  be  ap- 
pointed. 

Examinations  of  accounts,  etc. 

Receivers  of  domestic  companies  to 
give  notice  of  appointment  to 
policyholders. 


MISBEPRESENTATIONS    AND    REBATES. 

181.  Misrepresentations  to  insured  pro- 
hibited.    Penalty. 

Rebates,  etc.,  prohibited. 

Acceptance  of  such  rebates,  etc., 
prohibited. 

Application  of  two  preceding  sec- 
tions. 


182. 
183. 


184. 


MISCELLANEOUS    PROVISIONS. 

185.  Deposits  of  companies. 

186.  Misrepresentation  by  insured. 

feet. 


Ef- 


Sect. 

187.  Foreign  companies  may  insert  con- 

ditions required  by  foreign  laws, 

when. 
187A.  Limitation  of  actions  on  policies. 
187B.  Refusal  to  pay  return  premium  on 

cancelled  policies.    Penalty. 
1S7C.  Cancellation,  how  effected. 
1S7D.  Cancellation    for    non-payment    of 

premium. 

188.  Penalty  for  unlawful  use  of  proxy. 

189.  Penalty  for  making,  etc.,  policies  in 

violation  of  this  chapter. 

190.  [Repealed.] 

191.  Companies  to  file  policies,  circulars, 

etc.,  on  request.     Penalty. 

192.  Riders,  etc.,  subject  to  approval  of 

commissioner. 

193.  Certain  policies  binding  on  company 

though    issued    contrary    to    this 
chapter. 
193A.  Information    in   equity   in   superior 
court  to  enforce  this  chapter. 

GENERAL    PENALTY. 

194.  General  penalty. 


GENERAL  PROVISIONS. 

1  Section  1.    The  following  words,  as  used  in  this  chapter,  unless  the  Definitions. 

2  context  otherwise  requires  or  a  different  meaning  is  specifically  prescribed,  igse!  252!  §  55! 

3  shall  have  the  following  meanings: 

G.  S.  58.  §  78.  1887,  214,  §  1.  1917,  10.  §  2. 

1873,  141,  §  14.  1894,522,5  1.  1919,  350,  5 §  45,  46. 

1878,  130,  §  7.  R.  L.  118,  §  1.  1921,  165,  §  I. 

P.  S.  119,  §1.  1907,  576,  §§  1,  122.  1931,  242,  §  2. 

[Additional  definitions,  §§  118,  133,  134,  162.) 

4  "Commissioner",  the  commissioner  of  insurance. 

5  "Company",  all  corporations,  associations,  partnerships  or  Individ- ^''p^^-^^^- 

6  uals  engaged  as  principals  in  the  business  of  insurance. 

7  "Compensation",  as  used  in  section  twelve,  relates  to  all  insurance 

8  effected  under  statutes  providing  compensation  to  employees  for  per- 

9  sonal  injuries  regardless  of  the  fault  of  the  employer. 

10  "Domestic  company",  a  company  incorporated  or  formed  in  the 

11  commonwealth. 

12  "Earned  premiums",  as  used  in  section  twelve,  includes  gross  pre- 

13  miums  charged  in  all  policies  written,  including  all  determined  excess 

14  and  additional  premiums  less  return  premiums,  other  than  premiums 

15  returned  to  policyholders  as  dividends,  and  less  reinsurance  premiums 

16  and  premiums  on  policies  cancelled,  and  less  unearned  premiums  on 

17  policies  in  force.     But  any  participating  company  which  has  charged 

18  in  its  premiums  a  loading  solely  for  dividends  shall  not  be  required  to 

19  include  such  loading  in  its  earned  premiums;    provided,  that  a  state- 

20  ment  of  the  amount  of  such  loading  has  been  filed  with  and  approved 

21  by  the  commissioner. 

22  "Foreign  company",  a  company  formed  by  authority  of  any  state  or 

23  government  other  than  this  commonwealth. 

24  "Insurance  company"  or  "insurer",  the  same  meaning  as  "company". 

25  "Liability",  as  used  in  section  twelve,  relates  to  all  insurance,  except 

26  compensation  insurance,  against  loss  or  damage  from  accident  to  or 
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197  Mass.  131. 
205  Mass.  303. 


injuries  suffered  by  an  employee  or  other  person,  for  which  the  insured  27 
is  liable.  28 

"Loss  payments"  and  "loss  expense  payments",  as  used  in  said  29 
section,  include  all  payments  to  claimants,  including  payments  for  30 
medical  and  surgical  attendance,  legal  expenses,  salaries  and  expenses  31 
of  investigators,  adjusters  and  field  men,  rents,  stationery,  telegraph  and  32 
telephone  charges,  postage,  salaries  and  expenses  of  office  employees,  33 
home  office  expenses,  and  all  other  payments  made  on  account  of  claims,  34 
whether  such  payments  shall  be  allocated  to  specific  claims  or  unallocated.  35 

"  Net  assets",  the  funds  of  a  company  available  for  the  payment  of  its  3& 
obligations  in  the  commonwealth,  including,  in  the  case  of  a  mutual  fire  37 
company,  its  deposit  notes  or  other  contingent  funds,  and,  in  the  case  of  a  38 
mutual  marine  company  its  subscription  fund  and  premium  notes  abso-  39 
lutely  due,  and  also  including  uncollected  and  deferred  premiums  not  40 
more  than  three  months  due,  or  in  the  case  of  business  originating  outside  41 
the  North  American  continent,  Hawaii,  Porto  Rico,  Cuba  and  the  West  42 
Indies  not  more  than  six  months  due,  on  policies  actually  in  force,  after  43 
deducting  from  such  funds  all  unpaid  losses  and  claims,  and  claims  for  44 
losses,  and  all  other  debts  and  liabilities  inclusive  of  net  value  of  policies  45 
and  exclusive  of  capital,  guaranty  capital  or  guaranty  fund,  if  any.  46 

"Net  value  of  policies",  the  liability  of  a  company  upon  its  insurance  47 
contracts,  other  than  accrued  claims,  computed  by  rules  of  valuation  48 
established  by  sections  nine  to  twelve,  inclusive.  49 

"Profits"  of  a  mutual  company,  that  portion  of  its  cash  funds  not  50 
required  for  payment  of  losses  and  expenses  nor  set  apart  for  any  purpose  51 
allowed  by  law.  52 

"Unearned  premiums",  the  same  meaning  as  "net  value  of  policies".    53 


Definition 
of  contract 
of  insurance. 
1887,  214,  §  3. 
1894.  522,  §  3. 
1897,  66. 
R.  L.  118,  §  3. 


Section  2.     A  contract  of  insurance  is  an  agreement  by  which  one  1 

party  for  a  consideration  promises  to  pay  money  or  its  equivalent,  or  to  2 

do  an  act  valuable  to  the  insured,  upon  the  destruction,  loss  or  injury  of  3 

something  in  which  the  other  party  has  an  interest.  4 


1907.  576,  §S  3,  122. 
105  Mass.  149. 
165  Mass.  501. 
217  Mass.  47. 
226  Mass.  2S1. 


227  Mass.  63. 

249  Mass.  476. 

1  Op.  A.  G.  33,  77,  153, 

164,  345,  544. 

[See  §  107  as  to  surety  bonds. I 


2  Op.  A.  G.  123, 
226,  251,  419. 

3  Op.  A.  G.  222. 

Op.  A.  G.  (1918)  40. 


Status  of 
reinsurance 
contracts. 
1921,  277,  §  1. 


Section  2A.  Contracts  of  reinsurance  shall  be  deemed  contracts  of 
insurance  as  defined  in  section  two,  and  authority  to  make  contracts  of 
insurance  shall  include  authority  to  make  contracts  of  reinsurance  cover- 
ing the  same  classes  of  risks,  but  the  hazards  under  such  contracts  shall  be 
deemed  distinct  in  nature  from  the  hazard  originally  insured.  No  pro- 
vision of  law  relative  to  the  form  of  insurance  policies  shall  apply  to  con- 
tracts of  reinsurance  unless  made  specifically  applicable  thereto. 


Insurance  con- 
tracts contrary 
to  this  chapter 
or  chapter  176 
or  178  for- 
bidden. 
1887,  214, 
1894,  522, 
1897,  66. 
R.  L.  118, 
1907,  576, 
5§  3.  122. 
1911,  628,  §  4. 


i3. 
§3. 

§3. 


Section  3.  No  company  shall  make  a  contract  of  insurance  upon  or 
relative  to  any  property  or  interests  or  lives  in  the  commonwealth,  or 
with  any  resident  thereof,  and  no  person  shall  negotiate,  solicit,  or  in  any 
manner  aid  in  the  transaction  of  such  insurance  or  of  its  continuance  or 
renewal,  except  as  authorized  by  this  chapter  or  chapter  one  hundred  and 
seventy-six  or  one  hundred  and  seventy-eight,  or  except  as  otherwise 
expressly  authorized  by  law. 

226  Mass.  281. 
249  Mass.  476. 
2  Op.  A.  G.  471. 


1918,  112,  §  7. 
1924,  406,  §  1. 
1929,  24,  §  2. 


1931,  426.  §  272. 
182  Mass.  389. 
212  Mass.  459. 
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POWERS  AND  DUTIES  OF  COMMISSIONER  OP  INSURANCE. 

1  Section  3A.    The  commissioner  shall    administer  and   enforce  the  Administration, 

2  provisions  of  this  chapter  and  chapter  one  hundred  and  seventy-six,  and,  an^'iaw'^"" 

3  so  far  as  is  provided  therein,  chapter  one  hundred  and  seventy-eight.    If  r8.".5?724?'"' 

4  upon  complaint,  examination  or  other  evidence  exhibited  to  him  he  is  of  ^^  ^^  ,  g 

5  the  opinion  that  any  provision  of  said  chapters  has  been  violated,  he  shall  p''[s'n9's*?6 

6  forthwith  report  the  facts  to  the  attorney  general,  to  the  proper  district  isp,  au'.  §  id. 

7  attorney  or  to  the  commissioner  of  public  safety,  who  shall  cause  the  r.  l.  as'.  5  lo' 

8  offender  to  be  prosecutefl  therefor. 

1907.  576.  §5  10,  122.  1929.24,5  3. 

1924,  406,  §  2.  G.  L.  (ed.  of  1920)  175,  §  8. 

1  Section  4.     Before  granting  licenses  or  certificates  of  authority  to  a  Examination 

2  company  to  issue  policies  of  insurance  or  annuity  or  pure  endowment  and^siandng 

3  contracts,  the  commissioner  shall  be  satisfied,  by  such  examination  as  ReporTs'a.T' 

4  he  may  make  and  such  evidence  as  he  may  require,  that  such  company  "iidince'in 

5  is  otherwise  dulv  qualified  under  the  law  of  the  commonwealth  to  trans-  certain  pro- 

6  act  business  therein.    He  shall  require  every  domestic  company  to  keep  investigation  ot 

7  its  books,  records,  accounts  and  vouchers  in  such  manner  that  he  or  his  claims  and  of 

8  authorized  representatives  may  readily  verify  its  annual  statements  and  panL°  s'toX. 

9  ascertain  whether  the  company  has  complied  with  the  law.  ism.'Vm, 

10  At  least  once  in  three  years,  and  whenever  he  determines  it  to  be  pru-  lji''7^ 

1 1  dent,  he  shall  personally,  or  by  his  deputy  or  examiner,  visit  each  domestic  Jpe.  252.  §  53. 

12  company,  and  thoroughly  inspect  and  examine  its  affairs  to  ascertain  its  g.  s.'  ss.  ' 

13  financial  condition,  its  ability  to  fulfil  its  obligations,  whether  it  has  is7i',  297', 

14  complied  with  the  law,  and  any  other  facts  relating  to  its  business  methods  r  s'i'i9.' 
1.5  and  management,  and  the  equity  of  its  dealings  with  its  policyholders.  1887^*214°' 

16  He  shall  also  make  such  examination  upon  the  request  of  five  or  more  of  ||g^'  'g°|- 

17  the  stockholders,  creditors,  policyholders  or  persons  pecuniarily  inter-  |8  6, 10s. 

18  ested  therein  who  shall  make  affidavit  of  their  belief,  with  specifications  R-  h.  118, 

19  of  their  reasons  therefor,  that  such  company  is  in  an  unsound  condition,  ieo?',  576. 

20  If,  in  the  course  of  an  examination  of  a  domestic  company  which  main-  fgn.  sVg/"^' 

21  tains  a  branch  office  outside  the  commonwealth,  it  becomes  necessary  or  Hlf  \% 

22  expedient  for  the  commissioner  or  any  of  his  deputies  or  examiners  to  J^^*'  7g^'t\'" 

23  travel  outside  the  commonwealth,  such  company  shall  pay  the  proper  isi  Mai.  261. 

24  expenses  of  the  commissioner,   his  deputies  or  examiners  incurred  by 

25  reason  thereof.     Whenever  he  deems  it  advisable  he  shall  cause  a  com- 

26  plete  audit  of  the  books  of  the  company  to  be  made  by  a  disinterested 

27  expert  accountant. 

28  Whenever  he  determines  it  to  be  prudent,  for  the  protection  of  policy- 

29  holders  in  the  commonwealth,  he  shall  in  like  manner  visit  and  examine, 

30  or  cause  to  be  visited  and  examined  by  some  competent  persons  whom 

31  he  may  appoint  therefor,  any  foreign  company  applying  for  admission 

32  or  already  admitted  to  do  business  in  the  commonwealth;    and  such 

33  company  shall  pay  the  proper  charges  incurred  in  such  examination, 

34  including  the  expenses  of  the  commissioner  or  his  deputy  or  examiners 

35  and  the  expenses  and  compensation  of  his  appointees  employed  therein. 

36  A  report  of  an  examination  of  any  company  made  unfler  this  section 

37  may,  as  far  as  material  and  relevant,  be  admitted,  in  the  discretion  of  the 

38  court,  in  any  judicial  proceeding  under  section  five  or  six,  as  prima  facie 

39  evidence  of  the  facts  stated  in  such  report;  but  nothing  in  this  paragraph 

40  shall  be  construed  to  require  the  commissioner  to  make  an  examination 

41  under  this  section  before  proceeding  to  act  under  section  five  or  six. 
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The  assets  and  liabilities  of  the  company  shall  be  allowed  and  com- 
puted, in  any  report  of  an  examination  made  under  this  section,  in  ac- 
cordance with  sections  nine  to  twelve,  inclusive,  and  may  be  set  forth 
therein  in  accordance  with  the  items  specified  in  the  forms  of  annual 
statements  prescribed  by  section  twenty-five,  so  far  as  the  commissioner 
may  deem  appropriate. 

If  it  shall  appear  upon  examination  that  any  company  has  entered 
into  an  agreement  with  a  corporation,  domestic  or  foreign,  or  other 
organization  whereby  such  corporation  or  organization  has  undertaken, 
except  by  reinsurance,  to  be  responsible  for  the  whole  or  any  part  of  the 
expenses,  liabilities  or  other  obligations  appertaining  to  the  transaction 
of  business  by  such  company  for  the  consideration  that  such  company 
shall  become  liable  to  such  corporation  or  organization  for  a  part  of  said 
company's  income,  assets  or  profits,  the  commissioner  may  examine  or 
cause  to  be  examined  such  corporation  or  organization,  aixl  may  thor- 
oughly investigate  its  affairs  to  ascertain  its  financial  condition,  its  ability 
to  fulfil  its  obligation  to  the  company,  and  any  other  facts  relating  to  its 
business  methods  and  management,  and  shall  set  forth  his  findings,  so  far 
as  they  affect  the  financial  condition  of  the  company,  in  a  report  which 
shall  be  a  public  record. 

If  it  shall  appear  to  the  commissioner,  from  charges  filed  with  him 
setting  forth  the  facts  on  oath,  that  unwarranted  and  misleading  state- 
ments, estimates  and  promises  are  being  made  and  excessive  compen- 
sation allowed  for  promoting  the  sale  in  the  commonwealth  of  stock 
for  establishing  a  new  company,  domestic  or  foreign,  the  commissioner 
shall  investigate  said  charges,  or  may  act  on  his  own  initiative  in  making 
such  investigations,  and  shall  make  a  record  in  his  department  of  his 
findings  in  relation  thereto. 

The  commissioner  may  investigate,  in  such  manner  and  to  such  extent 
as  he  may  deem  expedient,  any  complaint  of  a  policyholder  in  respect  to 
any  claim  under  any  policy  of  insurance  or  annuity  or  pure  endowment 
contract. 

The  commissioner  or  the  person  authorized  by  him  to  make  exami- 
nations or  investigations  provided  for  by  this  section  shall  have  free 
access  to  all  the  assets  of  the  company,  corporation  or  other  organization 
for  the  purpose  of  verification  and  to  all  the  books  and  papers  relating 
to  its  business  and  to  the  books  and  papers  of  its  representatives.  He 
or  the  person  authorized  by  him  may  summon  and  examine  under  oath 
any  person  who,  he  believes,  has  knowledge  of  the  affairs,  transactions 
or  circumstances  being  examined  or  investigated;  and  whoever  with- 
out justifiable  cause  neglects  upon  due  summons  to  appear  and  testify 
before  the  commissioner  or  his  authorized  representative,  and  whoever 
obstructs  said  commissioner  or  said  representative  in  making  exami- 
nations or  investigations  hereunder,  shall  be  punished  by  a  fine  of  not 
more  than  one  thousand  dollars  or  by  imprisonment  for  not  more  than 
one  year. 
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Revocation  of 
authority  of 
foreign  com- 
panies. 
Petitions  for 
review. 

1871,  297,  §  4. 
P.  S.  119,  S  13. 
1887,  214, 
§§  7,  82. 
1890,  304. 
1894,  522, 
§§7,82. 


Section  5.  If  the  commissioner  is  satisfied,  upon  examination  or 
other  evidence  submitted  to  him,  that  any  foreign  company  is  insolvent 
or  is  in  an  unsound  financial  condition,  or  that  its  business  policies  or 
methods  are  unsound  or  improper,  or  that  its  condition  or  management 
is  such  as  to  render  its  further  transaction  of  business  hazardous  to  the 
public  or  its  policyholders,  or  that  it  is  transacting  business  fraudulently, 
or  that  its  officers  or  agents  have  refused  to  submit  to  an  examination 
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8  under  section  four  or  to  perform  any  legal  obligation  relative  thereto  or  isfls.  537. 5 1. 

9  that  the  amount  of  its  funds,  net  cash  or  contingent  assets  is  deficient  §§7,20.82. 

10  or  that  its  capital  stock  or  deposit  or  guaranty  capital  is  impaired,  as  1907;  576! 

11  set  forth  in  section  twenty-three  A,  or  that  such  capital  stock,  deposit  ly/fif*'®^' 

12  or  guaranty  ca[)itid  has  been  reduced  below  the  amount  required  by  J^}^'  |i]j^'  5  7. 
1.3  section  one  hundred  and  fifty-one,  he  shall  revoke  the  license  issued  to  ipi.!!  474!  §3. 

14  said  company  under  section  one  hundred  and  fifty-one  and  the  licenses  I'Jia!  114'.  §  1! 

15  issued  to  all  of  its  agents  under  section  one  hundred  and  sLxty-three;  or,  1927!  Jm!  §2! 

16  if  he  is  satisfied,  as  aforesaid,  that  any  foreign  company  has  violated  any  Jsi  l\l^[  261! 

17  provision  of  law  or  has  failed  to  comply  with  its  charter,  he  may  revoke  (igiy)'^' 
IS  such  licenses  or  suspend  them  for  a  period  not  exceeding  the  unexpired 

19  terms  thereof.    He  shall  give  written  notice  to  the  company  specifying 

20  the  date  on  which  such  revocation  or  suspension  shall  be  effective,  the 

21  term  of  any  such  suspension  and  the  ground  for  such  revocation  or  sus- 

22  pension;    provided,  that  if  the  ground  for  revocation  or  suspension  is 

23  that  the  company  has  violated  any  provision  of  law  or  has  failed  to  com- 

24  ply  with  its  charter,  the  effective  date  of  such  revocation  or  suspension 

25  shall  be  not  less  than  ten  days  from  the  date  of  issue  of  said  notice,  and 
2()  the  particulars  of  such  violation  or  failure  to  comply  with  its  charter 

27  sliall  be  specified  in  said  notice.    Such  notice  may  be  served  by  registered 

28  mail,  sent  postage  prepaid,  addressed  to  the  company  at  its  last  home 

29  office  address  or,  in  the  case  of  a  company  described  in  section  one  hun- 

30  dred  and  fifty-five,  to  its  resident  manager  in  the  United  States  at  his 
.31  last  address,  appearing  on  the  records  of  the  commissioner.    An  affidavit 

32  of  the  commissioner,  in  such  form  as  he  may  prescribe,  or  of  anyone 

33  authorized  by  him  to  give  such  notice,  appended  to  a  copy  thereof,  that 

34  such  notice  has  been  mailed  as  aforesaid  shall  be  prima  facie  evidence 

35  that  such  notice  has  been  duly  given.    He  shall  also  cause  notice  of  such 
3()  revocation  or  suspension  to  be  published  in  such  manner  as  he  may  deem 

37  necessary  for  the  protection  of  the  public.    Such  company  or  its  agents 

38  shall  not  make  any  contracts,  or  issue  any  policies,  of  insurance  in  the 

39  commonwealth  after  such  revocation  or  suspension  is  effective  nor  until 

40  its  license  is  restored  by  the  commissioner.    A  company  aggrieved  by  a 

41  revocation  or  suspension  of  its  license  hereunder,  may  within  ten  days 

42  from  the  effective  date  of  such  revocation  or  suspension  file  a  petition  in 

43  the  supreme  judicial  court  for  the  county  of  Suft'olk  for  a  review  of  such 

44  action  of  the  commissioner.    The  court  shall  summarily  hear  and  deter- 

45  mine  the  cjuestion  whether  the  ground  for  revocation  or  suspension 

46  specified  in  the  notice  of  the  commissioner  exists  and  may  make  any 

47  appropriate  order  or  decree.     If  the  order  or  decree  is  adverse  to  the 

48  petitioning  company  it  may  within  ten  days  therefrom  appeal  to  the 

49  full  court;   and  in  case  of  such  an  appeal  the  revocation  or  suspension  of 

50  the  license  of  the  said  company  shall  continue  in  full  force  until  the  final 

51  determination  of  the  question  by  the  full  court,  unless  vacated  by  the 

52  commissioner  during  the  pendency  of  such  appeal. 

1  Section  6.    If  it  appears  to  the  commissioner  that  the  capital  of  a  Certain  do- 

2  domestic  stock  company  other  than  a  life  company  is  impaired  to  the  paniesto 

3  extent  of  one  quarter  or  more  on  the  basis  fLxed  by  sections  ten  to  twelve,  dTpalrld" 

4  inclusive,  but  that  the  company  can  with  safety  to  the  public  and  its  j^unctton  In'd 

5  policyholders  be  permitted  to  continue  to  transact  business,  he  shall  p'ro'^^Jeafng?. 

6  notifv  the  companv  in  writing  that  its  capital  is  legally  subject  to  be  made  Return  of  cer- 

_  ■  .   '         ■  .  ~  .  '-„  1  1  1  tain  premiums 

7  good  as  provided  m  section  sixty-nine.    If  such  a  company  other  than  a  and  construc- 

8  life  company  shall  not  within  three  months  after  receiving  such  notice  rLg'iiatld? ' 
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1855. 124.  §  8.    satisfy  the  commissioner  that  it  has  fully  made  good  its  capital  or  reduced    9 

1862, 131;  145.  it  as  providcd  in  section  seventy-one,  or,  if  he  is  satisfied  that  any  domes-  10 

1873!  itt  1^4.  tic  company  is  insolvent  or  in  an  unsound  financial  condition,  or  that  its  11 

Hu.S's.'         business  policies  or  methods  are  unsound  or  improper,  or  that  its  con-  12 

i*s7. 214,         dition  or  management  is  such  as  to  render  its  further  transaction  of  busi-  1.3 

1894. 522,         ness  hazardous  to  the  public  or  to  its  policyholders  or  creditors,  or  that  it  14 

R.  L.  118,         is  transacting  business  fraudulently  or  that  it  or  its  officers  or  agents  have  15 

1907, 576,         refused  to  submit  to  an  examination  under  section  four  or  seventy-three,  16 

1925, '154,         or  that  it  has  attempted  or  is  attempting  to  compromise  with  its  creditors  17 

mk^ui.Vi    °'^  ^^^^  ground  that  it  is  financially  unable  to  pay  its  claims  in  full,  or  that,  18 

1928'  171'  5  ?'    '^'hen  its  assets  are  less  than  its  liabilities,  inclusive  of  unearned  premiums  19 

i93i!  426!  §  79.  but  exclusive  of  capital,  if  any,  it  has  attempted  or  is  attempting  to  the  20 

115  Mass!  278!   disadvantage  of  policyholders  who  have  sustained  losses  to  prefer  or,  21 

197  Mass!  131.  has  preferred,   by  reinsurance,  policyholders  who  have    sustained    no  22 

losses,  he  shall,  or,  if  he  is  satisfied  that  any  domestic  company  has  ex-  23 

ceeded  its  powers  or  has  violated  any  provision  of  law,  or  that  the  amount  24 

of  its  funds,  insurance  in  force  or  premiums  or  number  of  risks  is  deficient  25 

or  that  its  guaranty  capital  under  section  ninety  B  is  impaired,  as  set  26 

forth  in  sections  twenty-three,  seventy-four,  ninety-three  D  and  one  27 

hundred  and  sixteen,  he  may,  apply  to  the  supreme  judicial  court  for  28 

an  injunction  restraining  it  in  whole  or  in  part  from  further  proceeding  29 

with  its  business.    The  court  may  issue  a  temporary  injunction  forthwith  30 

and  may  after  a  full  hearing  make  the  injunction  permanent  and  may  31 

appoint  one  or  more  receivers  to  take  possession  of  the  property  and  32 

effects  of  the  company  and  to  settle  its  affairs,  subject  to  such  rules  and  33 

orders  as  the  court  may  prescribe.  34 

The  appointment  of  a  permanent  receiver  or  receivers  under  this  section  35 

shall  terminate  the  liability  of  the  company  under  all  of  its  policies  or  36 

contracts  in  force  on  the  date  of  said  appointment  in  respect  to  claims  37 

arising  after  thirty  days  from  said  date;  provided,  that  its  liability  under  38 

any  motor  vehicle  liability  policy  or  motor  vehicle  liability  bond,  both  as  39 

defined  in  section  thirty-four  A  of  chapter  ninety,  which  is  in  force  on  said  40 

date,  shall  terminate  on  the  effective  date  of  the  new  certificate,  if  any,  41 

filed  under  section  thirty-four  H  of  said  chapter  ninety,  or,  if  no  certificate  42 

is  filed  as  aforesaid,  on  the  effective  date  of  the  revocation  under  said  43 

section  thirty-four  H  of  the  registration  of  the  motor  vehicle  or  trailer  44 

covered  by  such  policy  or  bond.    The  insured  under  any  policy,  other  45 

than  a  motor  vehicle  liability  policy  or  motor  vehicle  liability  bond,  both  46 

as  defined  as  aforesaid,  which  is  in  force  on  the  thirtieth  day  following  the  47 

date  of  the  appointment  of  such  receiver  or  receivers  and  which  by  its  48 

terms  provides  for  a  cancellation  thereof  either  by  the  insured  or  the  49 

company  shall  be  entitled,  subject  to  the  provisions  of  section  forty-six,  50 

to  a  return  premium  calculated  on  a  pro  rata  basis  as  of  the  thirtieth  day  51 

following  the  date  of  said  appointment,  if  he  has  paid  the  premium  thereon  52 

to  the  company,  or  its  agent  who  issued  the  policy  or  to  the  duly  licensed  53 

insurance  broker,  if  any,  through  whom  the  policy  was  negotiated;   and  54 

the  insured  under  a  motor  vehicle  liability  policy  or  the  principal  on  a  55 

motor  vehicle  liability  bond,  both  as  defined  as  aforesaid,  shall  be  en-  56 

titled,  subject  to  said  section  forty-six,  if  he  has  paid  the  premium  thereon  57 

as  aforesaid,  to  a  return  premium  calculated  on  a  pro  rata  basis  as  of  the  58 

effective  date  of  the  new  certificate,  if  any,  filed  by  him  under  said  section  59 

thirty-four  H,  or,  if  no  certificate  is  filed  as  aforesaid,  as  of  the  effective  60 

date  of  the  revocation  under  said  section  thirty-four  H  of  the  registration  61 

of  the  motor  vehicle  or  trailer  covered  by  such  policy  or  bond.    Nothing  62 
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63  in  this  section  shall  he  construed  in  any  case  to  continue  any  policy  or 
04  contract  in  force  heyonfl  its  date  of  expiration,  or  to  prohibit  a  cancella- 
6.5  tion  thereof  by  the  insured  or  by  the  receiver  or  receivers  in  accordance 

66  with  law  and  its  terms  during  the  said  period  of  thirty  days  or  prior  to 

67  the  filing  of  a  new  certificate  or  the  re\ocation  of  the  registration  as  afore- 

68  said,  or  to  afl'ect  the  liability  of  the  holder  of  a  policy  or  contract  to  pay 

69  to  the  receiver  or  receivers  the  full  amount  of  the  premium  due  on  any 
7(1  policy  or  contract  or  the  liability  of  a  member  of  a  mutual  company,  other 

71  than  a  life  company,  to  pay  the  full  amount  of  any  valid  assessment 

72  levied  on  its  members. 

1      Section  7.     [Repealed,  1925,  154,  §  6.] 
1      Section  S.     [Repealed,  1924,  406,  §  17.] 

1  Section  8A.     At  any  hearing  which  the  commissioner  is  authorized  ^"y^jJX""^ 

2  by  law  to  hold,  he  may  by  summons  require  the  attendance  and  testi-  lf'^^^''='f^f 

3  mony  of  witnesses  and  the  production  of  books,  records  and  papers  touch- 

4  ing  upon  the  matters  in  question  at  such  hearing,  and  may  administer 

5  oaths  to  such  witnesses.    The  fees  of  such  witnesses  for  attendance  and 

6  travel  shall  be  the  same  as  for  witnesses  before  the  superior  court  in  civil 

7  cases  and  shall  be  paid  by  the  commonwealth  upon  the  certificate  of  the 

8  commissioner  filed  with  the  comptroller.    Fees  of  such  witnesses  need  not 

9  be  paid  or  tendered  to  them  prior  to  their  attendance  and  testimony. 

10  This  section  shall  not  affect  any  powers  conferred  upon  the  commissioner 

11  by  section  four. 

1  Section  9.     lie  shall  each  year  compute  the  reserve  liability  on  Computation 

2  December  thirty-first  of  the  preceding  year  of  every  company  authorized  of  We'^com- 

3  to  make  insurance  on  lives  in  the  commonwealth,  in  accordance  with  Araptance  of 

4  the  following  rules:  Zt^u^nlf 

5  First,  The  net  value  on  the  last  day  of  December  of  the  preceding  ^"^^^^i^j 

6  year  of  all  outstanding  policies  of  life  insurance  in  the  company  issued  ^**|' gg'' J^-- 

7  before  .January  first,   nineteen  hundred  and  one,  shall  be  computed  p.  s  119,  §i7. 

8  upon  the  basis  of  the  "Combined  Experience"  or  "Actuaries'  Table"  of  1894! 522!  §  11. 

9  mortality,  with  interest  at  four  per  cent  per  annum.  §S4.'5.   ' 

10  Second,  The  net  value  on  the  last  day  of  December  of  the  preceding  r°l.ii8.  |  11. 

11  year  of  all  outstanding  policies  of  life  insurance  issued  after  the  last  day  Jgoj'lfg 

12  of  December,  nineteen  hundred,  shall  be  computed  upon  the  basis  of  ll,'/'.^^^- 

13  the  "American  Experience  Table"  of  mortality,  with  interest  at  three  1012! 74^ 

14  and  one  half  per  cent  per  annum;    but  any  life  company  may  at  any  1920!  333! 

15  time  elect  to  reserve  upon  a  three  per  cent  basis,  and  thereupon  its  Ht'jvw  261. 
1()  policies  issued  upon  such  reserve  shall  be  computed  upon  the  basis  of  f  op'^a."g.^2^69. 

17  the  "American  Experience  Table"  of  mortality,  with  interest  at  three  sop. a. g.82. 

18  per  cent  per  annum,  and  any  life  company  receiving  premiums  by  weekly 

19  payments  may  elect  for  such  weekly  payment  business  or  any  portion 

20  thereof  to  reserve  upon  any  table  showing  a  higher  rate  of  mortality 

21  approved  by  the  commissioner. 

22  Third,  In  every  case  in  which  the  actual  premium  charged  for  an  in- 

23  surance  is  less  than  the  net  premium  for  such  insurance,  computed  ac- 

24  cording  to  its  respective  tables  of  mortality  and  rate  of  interest  specified 

25  in  this  section,  the  company  shall  also  be  charged  with  the  value  of  an 

26  annuity,  the  amount  of  which  shall  ecpial  the  ditt'erence  between  the 

27  premium  charged  and  that  required  by  the  rules  set  forth  in  this  section, 
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and  the  term  of  which  in  years  shall  equal  the  number  of  future  annual  28 
payments  due  on  the  insurance  at  the  date  of  the  valuation.  29 

JFourth,  When,  from  reports  filed  with  him  or  from  other  evidence,  30 
the  commissioner  is  satisfied  that  a  company  is  assuming  risks  that  31 
cannot  be  properly  measured  by  the  mortality  tables  specified  in  this  32 
section,  he  may  compute  such  extra  reserve  as  in  his  judgment  is  war-  33 
ranted  by  the  extra  hazard  assumed,  and  he  may  further  in  his  discretion  34 
prescribe  such  table  or  tables  of  mortality,  other  than  those  specified  35 
by  this  section,  as  he  may  deem  necessary  properly  to  measure  such  36 
additional  risks,  with  interest  at  not  less  than  three  per  cent  per  annum,  37 
for  the  computation  of  the  net  value  upon  any  special  class  or  classes  of  38 
risks.  ^^ 

Fifth,  The  reserve  liability  for  the  total  and  permanent  disability  pro-  40 
vision  incorporated  in  policies  under  section  twenty-four  shall  be  com-  41 
puted  on  the  basis  of  "Hunter's  Disability  Table",  or  any  similar  table  42 
approved  by  the  commissioner,  with  interest  not  exceeding  three  and  43 
one  half  per" cent  per  annum;  provided,  that  in  no  case  shall  said  liability  44 
be  less  than  one  half  of  the  net  annual  premium  computed  by  such  table  45 
for  the  disability  benefit.  The  commissioner  may  accept  a  certificate  of  46 
valuation  from  "the  company  for  the  reserve  liability  for  the  total  and  47 
permanent  disability  provision  if  he  is  satisfied  by  the  use  of  general  48 
averages  and  percentages  that  such  reserve  has  been  computed  in  ac-  49 
cordance  with  the  foregoing  rule.  50 

Sixth,  The  value  on  the  last  day  of  December  of  the  preceding  year  of  51 
all  outstanding  annuities  shall  be  computed  on  the  basis  of  "  McClintock's  52 
Tables  of  Mortality  among  Annuitants"  or  on  such  higher  table  as  the  53 
commissioner  may  prescribe,  with  interest  at  not  more  than  four  per  54 
cent  per  annum;  provided,  that  annuities  issued  prior  to  January  first,  55 
nineteen  hundred  and  seven,  and  annuities  deferred  ten  or  more  years  56 
and  written  in  connection  with  life,  endowment  or  term  insurance  shall  57 
be  valued  on  the  same  mortality  table  from  which  the  consideration  or  58 
premiums  were  computed.  This  basis  of  valuation  shall  be  used  in  con-  59 
nection  with  the  \aluation  as  of  December  thirty-first,  nineteen  hundred  60 
and  twenty,  and  all  valuations  thereafter.  _  61 

Seventh,  The  reserve  liability  for  group  insurance  written  as  yearly  62 
renewable  term  insurance  shall  be  computed  on  a  basis  not  lower  than  63 
the  "American  Men  Mortality  Table",  with  interest  at  not  more  than  64 
three  and  one  half  per  cent  per  annum.  _  _  65 

The  aggregate  net  value  so  ascertained  of  all  the  policies  of  any  such  66 
company  shall  be  deemed  its  reserve  liability,  to  provide  for  which  it  67 
shall  hold  funds  of  an  amount  equal  to  such  net  value  above  all  its  other  68 
liabilities.  69 

All  policies  of  life  insurance  issued  before  July  first,  eighteen  hundred  70 
and  ninety-nine,  by  corporations  formerly  transacting  a  life  insurance  71 
business  on  the  assessment  plan  under  chapter  four  hundred  and  twenty-  72 
one  of  the  acts  of  eighteen  hundred  and  ninety  and  acts  in  amendment  73 
thereof,  and  now  having  authority  to  do  business  in  the  connnonwealth  74 
under  this  chapter,  which  policies  are  in  force  on  December  thirty-first  75 
of  any  year,  and  which  contain  a  provision  for  a  payment  other  than  76 
the  premium  stipulated  therein,  and  under  which  the  duration  of  the  77 
premiiun  payment  is  the  same  as  the  duration  of  the  contract,  except  78 
in  endowment  policies,  shall  be  valued  and  shall  have  a  reserve  main-  79 
tained  thereon  on  the  basis  of  renewable  term  insurance  as  fixed  by  80 
attained  age  in  accordance  with  this  chapter.    To  the  reserve  liability  81 
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82  determined  as  above  the  commissiontT  sluill  add  the  determinate  con- 

83  tract  reserve  under  any  other  policies  issued  ijy  said  corporations  before 

84  said  July  first  and  remaining  in  force  on  December  thirty-first  of  any 

85  year,  and  in  the  absence  of  such  contract  reserve  shall  value  them  as 

86  contracts  pro\i(]ing  similar  benefits  are  to  be  valued  under  this  chapter. 

87  But  under  no  policy  shall  a  sweater  aggregate  reserve  lialulity  be  charged 

88  than  is  otherwise  required  by  this  section.    All  policies  of  life  insurance 

89  issued  by  any  such  corjjoration  subsequent  to  Jul.\-  first,  eighteen  hundred 

90  and  ninety-nine,  including  those  which  contain  a  provision  for  a  pay- 

91  ment  other  than  the  premiums  si)ecified  therein,  shall  be  valued  and 

92  a  reserve  maintained  thereon  according  to  this  section;    but  all  such 

93  policies   issued   by   said   corporations  prior  to  January  first,  nineteen 

94  hundred  and  sbc,  shall  be  valued  taking  the  first  year  as  one  year  term 

95  insurance. 

96  The  commissioner  may,  in  place  of  the  computation  of  the  reserve 

97  liability  of  a  foreign  life  company  required  by  the  preceding  provisions  of 

98  this  section,  accept  the  certificate  of  valuation  of  the  official  having  super- 

99  vision  over  insurance  companies  in  the  state  where  such  company  is  incor- 

100  porated;   provided  that  such  valuation  is  made  in  accordance  with  the 

101  rules  set  forth  in  said  provisions  or  produces  values  at  least  as  great  as  if 

102  made  in  accordance  therewith. 

1  Section  10.     The  commissioner  shall  determine  the  liability  of  a  Computation 

2  company  other  than  a  life  company,  upon  its  contracts  of  insurance,  compa"ira° 

3  excepting  marine  insurance,  and  the  amount  the  company  shall  hold  as  we"  "'''° 

4  a  reser\-e  for  reinsurance  by  charging  as  a  liability  fifty  per  cent  of  the  j|go'  35*' 

5  premiums  written  in  its  policies,  or  the  actual  unearned  portions  of  such  J^^^j  'j!;^  §  n- 

6  premiums.    He  shall  charge  as  a  liability  fifty  per  cent  of  the  amount  of  '»«!»•  }/^-  ^ 

7  the  premiums  written  in  its  policies  of  marine  insurance  upon  yearly  is'.m!  52.'!  §  11! 

8  risks,  and  upon  risks  co\-ering  more  than  one  passage  not  terminated,  rT'.  ii's,  1 11. 

9  and  the  full  amount  of  premiums  written  in  policies  upon  all  other  {go?;  il«; 

10  marine  risks  not  terminated,  except  that  in  the  case  of  a  foreign  fire  and  i92V'4oo^§3 

11  marine  company  with  less  than  three  hundred  thousand  dollars  capital, 

12  admitted  to  transact  fire  insurance  only,  he  shall  charge  as  a  liability 

13  the  full  amount  of  premiums  written  in  its  marine  and  inland  navigation 

14  and  transportation  insurance  policies. 

1  Section  11.     Beside  the  reserve  provided  for  in  the  two  preceding  Computation 

2  sections  he  shall,  except  as  provided  in  the  following  section,  charge  to  iiibrilti'es""'* 

3  each  company  as  a  liability  all  unpaid  losses  and  claims  for  losses,  and  Rs'.'ng.'lli. 

4  all  other  debts  and  liabilities,  including  in  the  case  of  a  stock  company  \^i  Hi  I  }}■ 

5  its  capital  stock  and  including,  in  the  case  of  a  mutual  company  with  a  1000!  se.s!  §  1. ' 

6  guaranty  caj)ital  or  guaranty  fund,  such  guaranty  capital  or  guaranty  1903,' 223.' 

7  tund.     He  shall  allow  to  the  credit  of  a  company  in  the  account  of  its  §5  li,  122. 

8  financial  condition  only  such  assets  as  are  available  for  the  payment  of  Hit',  lel: 

9  losses  in  this  commonwealth,  including  all  assets  deposited  with  officers  Igallitoitl; 

10  of  other  states  or  countries  for  the  security  of  the  policyholders  of  such 

11  company;   but  no  holding  or  jiarcel  of  real  estate  shall  be  given  a  higher 

12  value  than  would  be  adequate  to  yield  at  three  per  cent  annual  interest 

13  the  average  amount  of  its  net  rental  for  three  .^•ears  next  preceding,  except 

14  that  if  a  company  shows  to  his  satisfaction  that  the  actual  value  of  any 

15  of  its  real  estate  is  greater  than  the  value  so  ascertained,  then  the  actual 

16  value  of  the  said  real  estate  as  determined  by  the  commissioner  shall  be 

17  allowed. 
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1905,  287. 
1907,  576, 
§§  11,  122. 
1911,  315. 
1917,  10, 
§§  1,  3-5. 
270  Mass.  29. 
4  Op.  A.  G.  29. 


He  shall  not  allow  stockholders'  obligations  of  any  description  as  part  18 
of  the  assets  or  capital  of  any  stock  company,  unless  secured  by  sufficient  19 
approved  collateral.  20 

He  may  value  all  bonds  or  other  evidences  of  debt  having  a  fixed  term  21 
and  rate  held  by  a  life  company,  if  amply  secured  and  not  in  default  as  22 
to  principal  or  interest,  as  follows:  if  purchased  at  par,  at  the  par  value;  2-3 
if  purchased  above  or  below  par,  on  the  basis  of  the  purchase  price  24 
adjusted  so  as  to  bring  the  value  to  par  at  maturity  and  so  as  to  yield  25 
meantime  the  effective  rate  of  interest  at  which  the  purchase  was  made;  26 
pro\ided,  that  the  purchase  price  shall  in  no  case  be  taken  at  a  higher  27 
figure  than  the  actual  market  value  when  purchased;  and  provided,  28 
further,  that  the  commissioner  shall  have  full  discretion  in  determining  29 
the  method  of  calculating  values  according  to  the  foregoing  rule,  and  the  30 
values  found  by  him  in  accordance  with  such  method  shall  be  final  and  .31 
binding;  provided,  also,  that  any  such  company  may  return  such  bonds  32 
or  other  evidences  of  debt  at  their  market  value  or  their  book  value,  but  33 
in  no  event  at  an  aggregate  value  exceeding  the  aggregate  of  the  values  34 
calculated  according  to  the  foregoing  rule.  35 

Section  12.    The  commissioner  shall  each  year  compute  the  reserve  1 

required  of  liability  companies  for  outstanding  losses  under  insurance  2 

against  loss  or  damage  from  accident  to  or  injuries  suffered  by  an  em-  3 

ployee  or  other  person,  for  which  the  insured  is  liable,  as  follows:  4 

1.  For  all  liability  suits  being  defended  under  policies  written  more  5 
than  —  6 

(a)  Ten  years  prior  to  the  date  as  of  which  the  financial  statement  7 
required  by  section  twenty-five  is  made,  fifteen  hundred  dollars  for  each  8 
suit.  -  -  g 

(b)  Five  and  less  than  ten  years  prior  to  said  date,  one  thousand  10 
dollars  for  each  suit.  11 

(c)  Three  and  less  than  five  years  prior  to  said  date,  eight  hundred  12 
and  fifty  dollars  for  each  suit.  13 

2.  I'^or  all  liability  policies  written  during  the  three  years  immedi-  14 
ately  preceding  said  date,  such  reserve  shall  be  sixty  per  cent  of  the  15 
earned  liability  premiums  of  each  of  the  said  three  years,  less  all  loss  16 
and  loss  expense  payments  made  under  liability  policies  written  in  the  17 
corresponding  years;  but  in  any  event  the  reserve  shall,  for  the  first  of  18 
the  said  three  years,  be  not  less  than  seven  hundred  and  fifty  dollars  19 
for  each  outstanding  liability  suit  on  said  year's  policies.  20 

3.  For  all  compensation  claims  under  policies  written  more  than  three  21 
^•ears  prior  to  said  date,  the  present  values  at  four  per  cent  interest  of  the  22 
determined  and  the  estimated  future  payments.  23 

4.  For  all  compensation  claims  under  policies  written  in  the  three  24 
years  immediately  preceding  said  date,  the  said  reserve  shall  be  sixty-  25 
five  per  cent  of  the  earned  compensation  premiums  of  each  of  the  said  26 
three  years,  less  all  loss  and  loss  expense  payments  made  in  connection  27 
with  such  claims  under  policies  written  in  the  corresponding  years;  but  28 
in  any  event  in  the  case  of  the  first  year  of  any  such  three  year  period  29 
the  reserve  shall  be  not  less  than  the  present  value  at  four  per  cent  30 
interest  of  the  determined  and  the  estimated  unpaid  compensation  31 
claims  under  policies  written  during  that  year.  32 

All  unallocated  liability  loss  expense  payments  made  in  a  given  cal-  33 
endar  year  subsequent  to  the  first  four  years  in  which  an  insurer  has  34 
been  issuing  liability  policies  shall  be  distributed  as  follows:    thirty-  3o 
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36  five  per  cent  shall  be  charged  to  the  policies  written  in  that  year,  forty 

37  per  cent  to  the  policies  written  in  the  preceding  year,  ten  per  cent  to 

38  the  policies  written  in  the  second  year  preceding,  ten  per  cent  to  the 

39  policies  written  in  the  third  year  preceding,  and  five  per  cent  to  the 

40  ])olicies  written  in  the  fourth  year  preceding;   and  such  payments  made 

41  in  each  of  the  first  four  calendar  years  in  which  an  insurer  issues  liability 

42  policies  shall  be  distributed  as  follows:    in  the  first  calendar  year  one 

43  hundred  per  cent  shall  be  charged  to  the  policies  written  in  that  year, 

44  in  the  second  calendar  year  fifty  per  cent  shall  be  charged  to  the  policies 
4.5  written  in  that  year,  and  fifty  per  cent  to  the  policies  written  in  the 
40  preceding  year;  in  the  third  calendar  year  forty  per  cent  shall  be  charged 
47  to  the  policies  written  in  that  year,  forty  per  cent  to  the  policies  written 

45  in  the  preceding  year,  and  twenty  per  cent  to  the  policies  written  in  the 

49  second  year  preceding;    and  in  the  fourth  calendar  year  thirty-five  per 

50  cent  shall  be  charged  to  the  policies  written  in  that  year,  forty  per  cent 

51  to  the  policies  written  in  the  preceding  year,  fifteen  per  cent  to  the  poli- 

52  cies  written  in  the  second  year  preceding,  and  ten  per  cent  to  the  policies 

53  written  in  the  third  year  preceding,  and  a  schedule  showing  such  dis- 

54  tribution  shall  be  included  in  the  annual  statement. 

55  All  unallocated  compensation  loss  expense  payments  made  in  a  given 

56  calendar  year  subsequent  to  the  first  three  years  in  which  an  insurer 

57  has  been  issuing  compensation  policies  shall  be  distributed  as  follows: 

58  forty  per  cent  shall  be  charged  to  the  policies  written  in  that  year,  forty- 

59  five  per  cent  to  the  policies  written  in  the  precerling  year,  ten  per  cent  to 

60  the  policies  written  in  the  second  year  preceding,  and  five  per  cent  to 

61  the  policies  written  in  the  third  year  preceding;    and  such  payments 

62  made  in  each  of  the  first  three  calendar  years  in  which  an  insurer  issues 

63  compensation  policies  shall  be  distributed  as  follows:    in  the  first  cal- 

64  endar  year  one  hundred  per  cent  shall  be  charged  to  the  policies  written 

65  in  that  year;   in  the  second  calendar  year  fifty  per  cent  shall  be  charged 

66  to  the  policies  written  in  that  year  and  fifty  per  cent  to  the  policies 

67  written  in  the  preceding  year;    in  the  third  calendar  year  forty-five  per 

68  cent  shall  be  charged  to  the  policies  written  in  that  year,  forty-five  per 

69  cent  to  the  policies  written  in  the  preceding  .>ear,  and  ten  per  cent  to 

70  the  policies  written  in  the  second  year  preceding;  and  a  schedule  show- 

71  ing  such  distribution  shall  be  included  in  the  annual  statement. 

72  Whenever,  in  the  judgment  of  the  commissioner,  the  liability  or  com- 

73  pensation  loss  reserves  of  any  insurer  calculated  in  accordance  with  the 

74  foregoing  provisions  are  inadequate,  he  may  require  such  insurer  to 

75  maintain  additional  reserves  based  upon  estimated  individual  claims  or 

76  otherwise. 

77  Every  company  writing  liability  or  compensation  policies  shall  include 

78  in  the  annual  statement  required  by  section  twenty-five  a  schedule  of 

79  its  experience  thereunder  in  such  form  as  the  commissioner  may  prescribe. 

1      Section  13.     [Repealed,  1923,  39,  §  3.] 

1  Sectiox  14.    He  shall  collect  and  pay  to  the  commonwealth  charges  Collection  of 

2  and  fees  as  follows:    for  each  examination  prior  to  granting  a  license  or  fee"^^*° 

3  a  certificate  of  authority  to  issue  policies  of  insurance  or  annuity  or  pure  i8G7,^2V,^' 

4  endowment  contracts  as  provided  in  sections  four  and  thirty-two,  fifty  i^lyoT^g,  5 8. 

5  dollars;   for  the  valuation  of  life  policies  of  a  domestic  company  as  pro-  Jfjg  fl^'j 4?' 

6  vided  in  section  nine,  two  and  one  half  mills  for  each  thousand  dollars  ?,'^'/fj<i  ,.5 
i  of  insurance;   for  each  certificate  issued  under  section  sixteen,  two  dol-  is. 71,157.203, 

209. 
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1884.  55. 
1887,  214, 
§§15.21.71. 
91,  96. 

1894,  19:  522, 
§§  15,  24,  71, 
91,  96. 
1897,  67,  §  2. 
R.  L.  lis, 
§§  15,  88,  96. 
1902,  106. 

1906,  271,  §  7 

1907,  576, 

§§  15.93,  101 
122. 

1908,  170. 
1911,  429, 
§§1,4. 
1917.  164,  §  1 
1918,71. 

1919,  38, 
§  1;  46. 

1920,  326. 

1921,  166. 

1924,  450,  §  1 

1925,  124,  §  1 

1926,  174,  §  1 


lars,  provided  that  such  certificates  shall  be  issued  without  charge  for 
the  use  of  the  commonwealth;  for  each  certificate  under  section  thirty- 
two,  two  dollars;  for  each  special  license  under  clause  (g)  of  section 
fifty-one  or  of  section  fifty-four,  ten  dollars;  for  each  certificate  issued 
by  the  commissioner  under  section  seventy  or  seventy-one,  two  dollars; 
for  filing  copy  of  charter  or  deed  of  settlement  of  each  foreign  company 
under  section  one  hundred  and  fifty-one,  thirty  dollars;  for  filing  finan- 
cial statement  with  the  application  for  admission  of  a  foreign  company 
under  said  section  one  hundred  and  fifty-one,  and  for  the  filing  of  each 
annual  statement  by  a  foreign  company  under  section  twenty-five, 
twenty  dollars;  for  each  service  of  lawful  process  upon  him  as  attorney 
for  a  foreign  company  under  section  one  hundred  and  fifty-one  and 
section  one  hundred  and  fifty-four,  two  dollars;  provided,  that  such  fee 
shall  not  be  required  for  the  service  of  process  in  any  criminal  proceed- 
ing; for  each  license  or  renewal  thereof  to  an  insurance  agent  of  any 
company  under  section  one  hundred  and  sixty-three,  two  dollars;  for 
each  license  or  renewal  thereof  to  an  insurance  broker  under  section  one 
hundred  and  sixty-sLx,  twenty-five  dollars;  for  each  license  or  renewal 
thereof  to  a  special  insurance  broker  under  section  one  hundred  and 
sixty-eight,  twenty-five  dollars;  for  each  license  or  renewal  thereof  to 
an  adjuster  of  fire  losses  under  section  one  hundred  and  seventy-t\\'o, 
ten  dollars;  for  each  license  or  renewal  thereof  to  a  voluntary  associa- 
tion under  section  one  hundred  and  seventy-two  A,  to  a  partnership 
under  section  one  hundred  and  seventy-three  or  to  a  corporation  under 
section  one  hundred  and  seventy-four,  the  fees  hereinbefore  prescribed 
for  like  licenses  issued  to  individuals  under  said  section  one  hundred  and 
sixty-three,  one  hundred  and  sbcty-six,  one  hundred  and  sixty-eight  or 
one  hundred  and  seventy-two,  for  each  trustee,  partner  or  officer  to  be 
covered  by  the  license;  provided,  that  the  fee  to  be  collected  for  an 
insurance  broker's  license  issued  under  said  section  one  hundred  and 
seventy-three  to  a  partnership  composed  entirely  of  residents  of  other 
states  of  the  United  States  eligible  therefor  under  said  section  one  hun- 
dred and  sixty-six,  and  covering  all  the  partners,  shall  be  twenty-five 
dollars  and  that  the  aggregate  fees  to  be  collected  for  such  a  license 
issued  as  aforesaid  to  anj-  other  partnership  shall  not  exceed  one  hun- 
dred dollars;  for  each  certificate  of  the  valuation  of  the  policies  of  any 
life  company  and  for  each  certificate  of  the  examination,  condition  or 
qualification  of  a  company,  two  dollars;  for  each  copy  of  any  paper  on 
file  in  the  office  of  the  commissioner,  twenty  cents  a  page  and  for  copies 
of  tabulations,  forty  cents  a  page  and  two  dollars  for  certifying  the  same; 
and  all  other  fees  and  charges  due  the  commonwealth  for  any  official 
act  or  service  of  the  commissioner. 
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Blanks  for 
annual  state- 
ments. 


Section  15.    He  shall  annually,  in  December,  furnish  each  company    1 
two  or  more  blanks  in  form  adapted  for  its  annual  statement.  2 


1837,  192,  §  4. 

1838.  178,  §  3. 
1849,  104,  §  6. 
1856,  252,  §  8. 
1858,  170,  §  2. 


G.  S.  58,  §  7. 
P.  S.  119,  §  19. 
1883,  33,  §  3. 

1887,  214,  §  16, 

1888,  199,  §  3. 


1889,  451,  §  8. 
1894,  522,  §  16. 
1897.  65. 
R.  L.  118,  §  16. 
1907,  576,  §§16,  122. 


pro'ifeedin'gs.  SECTION  16.    He  shall  preserve  in  a  permanent  form  a  record  of  his 

Certificates       proceedings,  including  a  concise  statement  of  the  result  of  official  exam- 
tor  use  in  r        ^  r^  '  ^    o 

is--''i24     3     illations  of  companies. 

G.^B.'ss,  '§  9. '        He  shall  furnish,  upon  payment  of  the  fee  prescribed  by  section  four- 

1887, 2\4',  §  17.  teen,  when  required  for  evidence  in  court,  certificates,  under  seal  of  the 
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6  division  of  insurance,  relative  to  tiie  aiithoritv  of  an  insurance  agent,  isa^.  522.  §  17. 

7  broiver  or  company,  or  an  adjuster  of  fire  losses,  or  a  fraternal  benefit  1907.0713.' 

8  society,  to  transact  business  in  the  commonwealth  on  any  particular  ilig^^ol'soo, 

9  date  or  for  any  specified  period,  and  such  certificates  shall  be  recei\ed  i924%30. 5 2. 

10  by  the  courts  in  lieu  of  the  testimony  of  the  commissioner  or  his  repre-  249  Mass.  511. 

11  sentative. 

1  Section'  17.     He  shall  annually,  and  as  early  as  is  consistent  with  Annual  report. 

2  full  and  accurate  preparation,  make  a  report  to  the  general  court  of  his  isr>2!227!  §4; 

3  official  transactions,  and  .shall  include  therein  a  report  of  the  condition  tu.^"'  ^'^' 

4  of  the  receiverships  of  insolvent  companies;   an  exhibit  of  the  financial  ig^;  124',  1 9^' 

5  condition  and  business  transactions  of  the  several  companies  as  disclosed  |^^|'||^' 

6  by  official  examinations  of  the  same  or  by  their  annual  statements,  jPg'iS^^.^i 

7  abstracts  of  which  statements,  with  his  valuation  of  life  policies,  shall  g.  s.' ss. '§  10.' 

8  appear  therein;   and  such  other  information  and  comments  relative  to  issf.  214,  §  17. 

9  insurance  and  the  public  interest  therein  as  he  thinks  proper.  r^lhs.  I17; 
10      The  annual  report  of  the  commissioner  on  fire  and  marine  insurance  If^li^JS-i. 

U  matters  shall  contain  the  laws  enacted  on  those  subjects  in  the  year  of  isn.  5i. 

12  the  report,  and  his  annual  report  on  life  and  miscellaneous  insurance 

13  matters  shall  contain  the  laws  enacted  on  those  subjects  in  the  year  of 

14  the  report. 

PROVISIONS  COMMON  TO   FOREIGN   AND   DOMESTIC   COMPANIES. 

1  Section  18.     Every  company  shall  conduct  its  business  in  the  com-  Companies  to 

2  monwealth  in  its  corporate  name,  and  all  policies  and  contracts,  other  porat/name. 

3  than  contracts  of  cor{X)rate  suretyship,  issued  by  it  shall,  except  as  pro-  {'o'te'pu'b- 

4  vided  in  sections  one  hundred  and  two  A,  one  hundred  and  eleven  A  and  'j^setl"'"" 

5  one  hundred  and  seventeen  A  of  this  chapter  and  in  section  fifty-six  of  \fif  ^?^'  |  ^■ 

6  chapter  one  hundred  and  fifty-two,  be  headed  or  entitled  onlv-  by  such  isse,  252!  §  5. 

7  name.  i87s.  87, 

8  When  any  such  company  publishes  its  assets  it  shall  in  the  same  con-  p.  s'  119, 

9  nection  and  with  equal  conspicuousness  publish  its  liabilities,  both  com-  ilsi.^ii!'' 

10  puted  on  the  basis  allowed  for  its  annual  statements,  and  any  publication  flg^j^'sla!' 

11  purporting  to  show  its  capital  shall  exhibit  only  the  amount  of  such  |;^  if'i\°g°- 

12  capital  as  has  been  actually  paid  in  cash.    Such  publications  shall  be  held  ^Ll^,l9P- 

13  to  include  all  policies,  renewals,  signs,  circulars,  cards  or  other  means  by  §'5  is.  109, 122. 

14  which  public  announcements  are  made.  1924!  285',  §  2. 

15  A  company  or  an  officer  or  agent  thereof  who  issues  or  circulates  ad-  His,  sof'§^2^' 

16  vertisements  in  violation  of  this  section  shall  be  punished  by  a  fine  of 

17  not  less  than  fifty  nor  more  than  five  hundred  dollars. 

1      Section  19.    [Repealed,  1931,  426,  §  273.] 

1  Section  19A.    Two  or  more  domestic  companies  may  merge  or  con-  Merger  of 

2  solidate  into  one  corporation,  or  a  domestic  company  may  merge  or  ig^iJ^nT' 

3  consolidate  with  any  company  or  companies  organized  under  the  laws  of  *®"'*'  ^^^' 

4  any  state  of  the  United  States  into  one  corporation,  which  shall  be  a 

5  domestic  corporation.    In  either  case  the  title  of  such  new  corporation 

6  shall  be  subject  to  the  provisions  of  section  forty-nine.     Companies 

7  merging  or  consolidating  under  this  section  shall  enter  into  a  written 

8  agreement  for  such  merger  or  consolidation  prescribing  its  terms  and 

9  conditions,  the  classes  of  business  it  proposes  to  transact  subject  to  sec- 

10  tions  forty-eight,  fifty-one  and  fifty-four,  the  amount  of  the  capital  stock, 
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if  any,  of  the  new  corporation,  which  sliall  not  be  a  larger  amount  than  11 
the  aggregate  amount  of  the  capital  stock  of  the  merged  or  consolidated  12 
companies  nor  less  than  the  minimum  amount  specified  in  said  sections  1.3 
forty-eight  and  fifty-one,  and  the  number  of  shares  into  which  said  capital  14 
stock  is  to  be  divided.  In  all  respects,  the  new  corporation  shall  be  sub-  15 
ject  to  the  provisions  of  this  chapter,  except  as  otherwise  expressly  pro-  16 
vided  in  this  section.  Such  agreement  shall  be  assented  to  by  a  vote  of  17 
the  majority  of  the  board  of  directors  of  each  company  and  approved  18 
by  the  votes  of  the  stockholders,  if  any,  owning  at  least  two  thirds  of  the  19 
stock  of  each  company  at  a  meeting  called  for  the  purpose,  notice  of  which  20 
meeting  shall  be  given  in  accordance  with  law,  and  also  published  at  least  21 
once  a  week  for  three  successive  weeks  in  some  newspaper  printed  in  the  22 
commonwealth,  and  if  any  of  the  merging  or  consolidating  companies  are  2.3 
domiciled  outside  of  the  commonwealth  at  least  once  a  week  for  three  24 
successive  weeks  in  some  newspaper  printed  in  the  tow"n  where  such  25 
company  has  its  principal  office,  or,  if  there  are  no  stockholders,  such  26 
agreement  shall  be  assented  to  by  a  vote  of  the  majority  of  the  board  of  27 
directors  of  each  company  and  approved  by  the  votes  of  at  least  two  28 
thirds  of  the  policyholders  of  each  company,  actually  present  or  repre-  29 
sented  at  a  meeting  called  for  the  purpose,  notice  of  which  meeting  shall  30 
be  given  as  hereinbefore  provided.  Such  agreement  shall  be  subject  to  31 
the  written  approval  of  the  commissioner,  shall  be  executed  in  duplicate  32 
by  the  president  and  secretary  and  by  a  majority  of  the  board  of  directors  33 
of  each  company  under  its  corporate  seal,  shall  be  accompanied  by  copies  34 
of  the  resolutions  authorizing  the  merger  or  consolidation  and  the  execu-  35 
tion  of  the  agreement  attested  by  the  recording  officer  of  each  company  36 
and  shall,  with  the  records  of  the  companies  pertaining  thereto,  be  sub-  37 
mitted  to  the  commissioner.  If  it  appears  that  the  requirements  of  this  38 
section  have  been  complied  with,  the  commissioner  may  so  certify  and  39 
approve  the  agreement  by  his  endorsement  thereon.  One  of  the  dupli-  40 
cates  of  such  agreement  shall  thereupon  be  filed  with  the  state  secretary,  41 
who  shall  cause  the  same  to  be  recorded  and  shall  issue  a  certificate  of  42 
reincorporation  to  the  new  company  with  the  powers  retained  and  43 
specified  in  the  agreement,  and  the  other  duplicate  shall  be  retained  by  44 
the  commissioner.  No  such  agreement  shall  take  effect  until  it  has  been  45 
filed  in  the  office  of  the  state  secretary  as  aforesaid.  The  new  company  46 
may  require  the  return  of  the  original  certificates  of  stock  held  by  each  47 
stockholder  in  each  of  the  companies  merged  or  consolidated  and  issue  in  48 
lieu  thereof  new  certificates  for  such  number  of  shares  of  its  own  stock  as  49 
the  stockholder  may  be  entitled  to  receive.  Upon  such  merger  or  con-  50 
solidation  all  rights  and  properties  of  the  several  companies  shall  accrue  51 
to  and  become  the  property  of  the  new  company  which  shall  succeed  to  52 
all  the  obligations  and  liabilities  of  the  merged  or  consolidated  companies,  53 
in  the  same  manner  as  if  they  had  been  incurred  or  contracted  by  it.  The  54 
stockholders  or  policyholders  of  the  merged  or  consolidated  companies  55 
shall  continue  to  be  subject  to  all  the  liabilities,  claims  and  demands  56 
existing  against  them  at  or  before  such  merger  or  consolidation.  No  57 
action  or  proceeding  pending  at  the  time  of  the  merger  or  consolidation  58 
in  which  any  or  all  of  the  companies  merged  or  consolidated  may  be  a  59 
party  shall  abate  or  be  discontinued  by  reason  of  the  merger  or  consolida-  60 
tion,  but  the  same  may  be  prosecuted  to  final  judgment  in  the  same  61 
manner  as  if  the  merger  or  consolidation  had  not  taken  place,  or  the  new  62 
company  may  be  substituted  in  place  of  any  company  so  merged  or  con-  63 
solidated  by  order  of  the  court  in  which  the  action  or  proceeding  may  be  64 
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(i.'j  pendincr.    Nothing  in  this  section  shall  authorize  the  merger  or  consolida- 
66  tion  of  stock  companies  with  mutual  companies. 

1  Section  20.    Any  company,  except  as  herein  provided,  may  reinsure  Reinsurance. 

2  in  any  other  company  any  part  or  ail  of  any  risks  assumed  by  it,  and  isltiioo!  ^^' 

3  shall  file  with  the  annual  statement  required  by  section  twenty-five  and  fif^"*' 

4  at  such  other  times  as  the  commissioner  may  require,  schedules  of  all  ISS'!?^^* '■ 

5  remsiu-ance.  §51.2. 

1887    ''14 

(■)      Such  reinsurance  shall  not  reduce  the  taxes  to  be  paid  by  the  ceding  55  26,''72,"84, 

7  company,  nor,  if  a  life  company,  shall  it  reduce  the  reserve  to  be  charged  is'ji.:iG8. 

8  to  it,  unless  effected  with  a  company  authorized  to  issue  policies  in  the  Ism]  137. 51: 

9  commonwealth  covering  risks  of  the  same  kinds  as  those  reinsured,  or  84^^102  ^°'  ^^' 

10  with  a  company  incorporated  or  formed  to  reinsure  and  authorized  to  }S!!5'5?l5  1- 

1^  11*1  /»!  I'l  1  •        lo98.  o.jy. 

11  remsiu-e  m  the  commonwealth  risks  01  the  same  kmds  as  those  rem-  R.  l.  iis, 

12  sured.    Such  reinsurance  shall  not  reduce  the  reserve  or  other  liability  S4, 102. 

13  to  be  chargeil  to  the  ceding  company,  other  than  life,  unless  (a)  it  is  5I26.'72.'84, 

14  effected  with  a  company  authorized  in  the  commonwealth  as  aforesaid,  igog.'sii.^^' 

15  or  (6)  with  a  company  similarly  authorized  in  another  state  or  terri-  [^'f;*.''*' 

16  tory    of    the    United    States    conforming    to   the    same    standard    of  J^}*  J^^.  §  3. 

17  solvency  and  fulfilling  the  same  statutory  or  departmental  regulations  In^°'.^^f-,2 

18  which  would  be  required  of  such  company  if,  at  the  time  such  reinsurance  1926'.  74. ' 

19  is  effected,  it  were  authorized  as  aforesaid  in  the  commonwealth,  or  (c)  504f573.    "  ' 

20  with  a  company  incorporated  or  formed  to  reinsure  and  authorized  to  lo*?"'  ^'  ^' 

21  reinsure  in  the  commonwealth;    provided,  that  any  contract  of  reinsur-  ({917)' ^^ 

22  ance,  other  than  life,  made  by  any  domestic  company  or  by  any  company 

23  incorporated  in  a  foreign  country  and  having  its  principal  office  in  the 

24  commonwealth,  ceding  more  than  seventy-five  per  cent  of  its  total  out- 

25  standing  risks,  shall  be  subject  to  the  written  approval  of  the  commis- 

26  sioner;    and  provided,   further,   that  no  domestic  life  company  shall 

27  reinsure  its  risks  without  the  written  permission  of  the  commissioner, 
2S  but  may  reinsure  parts  of  an  individual  risk  not  to  exceed  in  any  one 

29  company  the  amount  retained  by  the  company  first  writing  the  insurance. 

30  ^Yhen  reinsurance  is  so  effected  the  ceding  company,  other  than  a  life 

31  company,  shall  thereafter  be  charged  on  the  gross  premium  basis  with 

32  an  unearned  premium  liability,  and  a  life  company  shall  be  charged 

33  thereafter  with  a  reserve  liability,  both  said  unearned  premium  and 

34  reserve  liability  representing  the  proportion  of  the  obligation  retained 

35  by  it,  and  the  company  with  which  the  reinsurance  is  effected  shall  be 

36  charged  thereafter  in  like  manner  with  the  proportion  of  the  obligation 

37  assumed  by  it.    Both  the  companies  shall  together  carry  the  same  un- 

38  earned  premium  liability  or  reserve  which  the  ceding  company  would 

39  have  carried  had  it  not  reinsured  the  risk. 

40  A  company  ceding  reinsurance  to  a  mutual  company  shall  not,  unless 

41  the  contract  of  reinsurance  so  provides,  become  thereby  a  member  of 

42  the  company  accepting  such  reinsurance  or  be  entitled  to  any  dividend 

43  or  expiration  return  of  premium  or  be  subject  to  liability  to  assessment. 

44  This  section  shall  not  permit  a  ceding  company,  other  than  life,  to 

45  receive  through  the  cession  of  the  whole  or  any  of  its  risks  any  advantage 

46  in  respect  to  its  unearned  premium  reserve,  or,  if  a  life  company,  in 

47  respect  to  the  net  value  of  its  policies  involving  life  contingencies  that 

48  would  reduce  the  same  below  the  actual  amount  thereof. 

49  A  company  and  any  officer  or  agent  thereof  eft'ecting  or  acting  in  the 

50  negotiation  of  reinsurance  in  violation  of  this  section  shall  severally  be 

51  punished  by  a  fine  of  five  hundred  dollars. 
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rin"ierisk             SECTION  21.    No  Company  shall  insure  in  a  single  risk  wherever  lo-  1 

^I's'V-^o  5  7    cated,  excepting  transportation,  inland  navigation  and  ocean  and  coast-  2 

R.  s.'  37,  '§'21.'    wise  marine  risks,  a  larger  amount  than  one  tenth  of  its  net  assets,  unless  3 

1856!  252!  §  I's.  it  has  reinsured,  as  provided  in  the  preceding  section,  the  excess  over  said  4 

p.' I.' n9, Vie.  limit  to  take  effect  simultaneously  with  the  original  contract;    but  a  5 

ll^a'd.^/cfi        domestic  mutual  boiler  company  may,  except  as  provided  in  section  6 

1892'  47^'         fifty-four,  insure  in  a  single  risk  an  amount  not  exceeding  one  fourth  of  7 

iss*.  137^  \ra  ^*^  '^^*  assets.    A  company  violating  this  section  shall  be  punished  by  a  8 

1895,' 59,  §'  1.     fine  of  five  hundred  dollars.  9 

1898,538.  §3.  1916,  21,  §3.  1  Op.  A.  G.  315,  573. 

R.  L.  118,  §5  20,  103.  1919,  114,  §  1.  2  Op.  A.  G.  34. 

1907,  576,  |§  20,  112,  122.         181  Mass.  522. 

pro^^s'ionsin         SECTION  22.    No  compauy  and  no  officer  or  agent  thereof  shall  make,  1 

i856'%2°'f9    ^^^^'^  or  deliver  any  policy  of  insurance  or  any  annuity  or  pure  endow-  2 

G.  s.'  .58,  §  16.'    ment    contract    containing    any    condition,    stipulation    or    agreement  3 

1877, 214,  §  26.  dcpHving  the  courts  of  the  commonwealth  of  jurisdiction  of  actions  4 

R^L.  111.  1 26:  against  it;    limiting  the  time  for  commencing  actions  against  it  to  a  5 

§§°29.?22.        period  of  less  than  two  years  from  the  time  when  the  cause  of  action  6 

1920  150  ^^'    accrues;    making  any  person  appointed  and  licensed  as  its  agent  the  7 

1924^4^;  i^i^s.  agent  of  the  applicant  or  insured  or  holder  of  the  policy  or  contract  for  S 

any  purpose;  providing  that  no  person  shall  be  deemed  an  agent  of  the  9 

company  unless  authorized  by  the  company  in  writing,  or  providing  10 

that  any  such  policy  or  contract  made  in  the  commonwealth  on  lives,  11 

property  or  interests  therein  shall  be  governed  by  the  laws  of  any  state  12 

or  country  other  than  this  commonwealth.    Any  such  condition,  stipu-  13 

lation  or  agreement  shall  be  void.  14 

vwin "^covera  e      SECTION  22A.    No  compaoy  shall  issue  any  policy  of  insurance  which  1 

for  more  than    providcs  covcragc  against  loss  or  damage  caused  by  hazards  specified  in  2 

rns'u^an''cc°        morc  than  one  of  the  clauses  of  section  forty-seven,  until  a  copy  of  the  3 

coSteml'''"^     form  of  the  policy  has  been  on  file  for  thirty  days  with  the  commissioner,  4 

ligl;  38o:  1 1,    unless  before  the  expiration  of  said  thirty  days  he  shall  have  approved  5 

f9'02,'340,'  §3*'  t'^*?  ^o''™  ^^  t^^^  policy  in  writing;    nor  if  the  commissioner  notifies  the  6 

Ifti  ^li         company  in  writing  within  said  thirty  days  that  the  form  of  the  policy  7 

i9i2,'5247        does  not  comply  with  the  laws  of  the  commonwealth,  specifying  his  8 

1918!  36. '    ^    reasons  therefor,  provided  that  the  opinion  of  the  commissioner  shall  be  9 

a^L'M'of"    subject  to  review  by  the  supreme  judicial  com-t;    but  nothing  in  this  10 

on920)i75,      section  shall  permit  the  incorporation  in  the  standard  fire  policy,  pre-  11 

1^4*,' 5.°^'         scribed  by  section  ninety-nine,  of  coverage  against  loss  or  damage  by  12 

4°o '^^^""q^^-   any  of  the  hazards  specified  in  any  of  the  clauses  of  said  section  forty-  13 

38,505.'    '       seven  other  than  the  first,  or  permit  the  incorporation  in  any  policy  14 

issued  under  section  one  hundred  and  two  A,  one  hundred  and  eleven  A  15 

or  one  hundred  and  seventeen  A  or  any  policy  subject  to  section  one  16 

hundred  and  eight  or  one  hundred  and  thirteen  A,  of  any  coverage  not  17 

otherwise  permitted  by  this  chapter  to  be  incorporated  therein.  18 


^oidl^ons'ot  Section  22B.     No  company  and  no  officer,  agent  or  employee  thereof,  1 

chapter  pro-  ^nd  uo  insuraucc  broker,  shall  make,  issue  or  deliver  any  policy  of  insur-  2 

hibited  unless  .                                    .                                                              .                                   4-U  "^ 

authorized  aiicc  or  any  annuity  or  pure  endowment  contract,  or  make  or  procure  tne  o 

Penalty.  making  of,  solicit  or  accept  any  oral  or  written  agreement,  containing  a  4 

1928, 205.  §  1.  .^.jjjygj.  Qj.  ^  provision  for  a  waiver  by  an  applicant  for,  or  the  insured  under  5 

or  holder  of,  any  such  policy  or  contract,  of  any  provision  of  this  chapter,  6 
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7  except  as  expressly  authorized  thereby.    Any  such  agreement,  waiver  or 

8  provision  shall  be  void.    Whoever  violates  this  section  shall  forfeit  not  less 

9  than  one  hundred  nor  more  than  five  hundred  dollars. 

1  Section  23.     No  life  company  whose  actual  funds,  exclusive  of  its  Life  company 

2  capital,  are  not  of  a  net  cash  value  equal  to  its  liabilities,  including  the  net  nesTwhiie'"'' 

3  value  of  its  policies,  computed  by  the  rules  of  valuation  established  by  [nsudeient. 

4  sections  nine  and  eleven,  shall  issue  new  policies  of  life  or  endowment  \sg3%s. 

5  insurance  or  annuity  or  pure  endowment  contracts  until  its  funds  have  ^^^^.  y^j  §  i55. 

6  become  equal  to  its  liabilities,  and  it  has  obtained  from  the  commissioner  ||^''6.^o^4. 

7  a  certificate  to  that  effect  with  authority  to  resume  business.    A  company  ss'r.o.  foi 

8  or  any  officer  or  agent  thereof  who  issues  any  such  policy  or  contract  in  jjee,  loi 

9  violation  of  this  section  shall  forfeit  not  more  than  one  thousand  dollars.  §^|"J7A^*3, 122. 

1925,  1S4,  §  1. 

1  Section  23A.     Every  stock  company,  every  foreign  company  de-  Certain  com- 

2  scribed  in  section  one  hundred  and  fifty-five  and  every  mutual  company  Sqtifycom- 

3  having  a  guaranty  capital  or  guaranty  fund,  other  than  a  life  company,  ™narnoc°ur- 

4  shall  forthwith  notify  the  commissioner  in  writing  in  such  form  and  detail  [ngThe^m"''''' 

5  as  he  may  require  of  any  impairment  of  its  capital  stock  or  deposit  or  ilf'^i'l;*'  ^  -• 

6  guaranty  capital  or  guaranty  fund,  respectively,  on  the  basis  fi.xed  by  }p^-|g^  55 

7  sections  ten  to  twelve,  inclusive.    Every  company  whose  license  or  au-  1928!  109',  §  1. 
S  thority  to  transact  business  in  any  other  state  or  country  is  suspended  or 

9  revoked  or  otherwise  terminated,  every  foreign  company  against  which 

10  receivership  or  liquidation  proceedings  are  instituted  in  the  state  or 

1 1  country  under  whose  laws  it  is  organized,  every  foreign  mutual  company, 

12  other  than  life,  whose  net  cash  assets  or  contingent  assets  become  less 

13  than  the  amount  required  of  said  company  by  section  one  hundred  and 

14  fifty-one,  every  domestic  mutual  company  whose  amount  of  insurance  or 
1.5  premiums  in  force  or  number  of  risks  on  its  books  become  less  than  the 

16  amount  or  number  required  of  said  company  by  section  seventy-four, 

17  ninety  A,  ninety-two,  ninety-three,  ninety-three  A  or  ninety-three  B, 

18  every  mutual  company  which  levies  an  assessment  on  its  members,  and 

19  every  life  company  whose  actual  funds,  exclusive  of  its  capital,  if  any, 

20  are  not  of  a  net  cash  value  equal  to  its  liabilities,  including  the  net  value 

21  of  its  policies,  computed  by  the  rules  of  valuation  established  by  sections 

22  nine  to  twelve,  inclusive,  shall  forthwith  notify  the  commissioner  in 

23  writing  as  aforesaid  to  that  effect. 

24  Every  foreign  company  shall  forthwith  notify  the  commissioner  in 

25  writing  as  aforesaid  of  any  change  of  its  corporate  name,  of  the  location 

26  of  its  home  or  principal  office  or  of  the  amount  of  its  paid-up  capital  stock 

27  or  guaranty  or  deposit  capital,  and  of  any  amendments  to  its  charter  or 

28  articles  of  incorporation  relative  to  the  classes  of  business  it  may  transact 

29  and,  in  case  of  a  foreign  company  described  in  section  one  hundred  and 

30  fifty-five,  of  any  change  of  its  resident  manager  in  the  United  States,  or 

31  of  the  trustees,  if  any,  appointed  under  section  one  hundred  and  fifty-sLx, 

32  or  of  the  location  of  his  or  their  principal  office.    Every  foreign  company 

33  shall,  within  thirty  days  after  the  filing  of  any  sucii  notice,  or  within  such 

34  further  time  as  the  commissioner  may  allow,  file  with  him  duly  certified 

35  documents  executed  and  authenticated  in  a  manner  satisfactory  to  the 

36  commissioner  setting  forth  any  such  change  or  amendment,  other  than  a 

37  change  of  the  location  of  its  office  or  that  of  its  resident  manager  or 

38  trustees. 
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Policies  of 
life  com- 
panies may 
provide  for 
total,  etc., 
disability  and 
accidental 
death  benefits. 
Separate 
policies,  ap- 
proval of  form. 
Section  lOS 
not  applicable 
to  certain 
policies. 
1912,  524. 
1916,  135. 
1918,  36. 
1920,  327,  §  2. 
1929,  235. 
220  Mass.  52. 
271  Mass.  365. 


Section  24.  Any  life  company,  whether  or  not  it  is  authorized  to  1 
transact  accident  and  health  insurance  under  clause  sixth  of  section  2 
forty-seven,  may  provide  in  its  policies  of  life,  group  life  or  endowment  3 
insurance,  issued  in  compliance  with  this  chapter,  for  the  payment  of  an  4 
accidental  death  benefit  consisting  of  a  larger  amount  if  death  is  caused  .5 
by  accident  than  if  it  results  from  other  causes,  and  may  incorporate  6 
therein  or  in  its  annuity  or  pure  endowment  contracts,  issued  in  like  com-  7 
pliance,  provisions  for  the  waiver  of  premiums  or  for  the  granting  of  8 
special  benefits  in  the  event  that  the  insured,  or  either  of  them,  or  the  9 
holder,  as  the  case  may  be,  becomes  totally  and  permanently  disabled  10 
from  any  cause.  Such  provisions  shall  state  the  special  benefits  to  be  11 
granted  thereunder,  the  cost  thereof  to  the  insured  or  to  the  holder  and  12 
shall  define  what  shall  constitute  total  and  permanent  disability.  The  13 
consideration  for  any  benefits  granted  under  this  section  shall  be  stated  14 
separately  in  the  policy  or  contract.  15 

Any  such  company  may,  in  conjunction  with  and  supplementary  to  any  16 
policy  of  life,  group  life  or  endowment  insurance  or  annuity  or  pure  endow-  17 
ment  contract,  issue  a  separate  policy  providing  solely  for  any  or  all  of  the  18 
benefits  permitted  by  this  section.  No  such  separate  policy  shall  be  issued  19 
or  delivered  in  the  commonwealth  until  a  copy  of  the  form  thereof  has  20 
been  on  file  for  thirty  days  with  the  commissioner,  unless  before  the  21 
expiration  of  said  thirty  days  he  shall  ha\-e  approved  the  form  of  the  22 
policy  in  writing;  nor  if  the  commissioner  notifies  the  company  in  writing,  23 
within  said  thirty  days,  that  in  his  opinion  the  form  of  the  policy  does  not  24 
comply  with  the  laws  of  the  commonwealth,  specifying  his  reasons  there-  25 
for;  provided  that  such  action  of  the  commissioner  shall  be  subject  to  26 
review  by  the  supreme  judicial  court.  27 

The  provisions  of  section  one  hundred  and  eight  shall  not  apply  to  any  28 
policy  of  life,  group  life  or  endowment  insurance  or  annuity  or  pure  en-  29 
dowment  contract  or  separate  policy  or  contract  providing  for  any  or  all  30 
of  the  benefits  permitted  by  this  section.  31 


Annual  state- 
ments. 
1S37,  192, 
§§1,2. 

1838,  178.  §  2. 
1842,  9.  §  1. 
1849,  104.  §  4. 

1851,  281,  §  21. 

1852,  227,  §  1 ; 
231,  §  5;  311, 
§  14. 

1854,  453,  §  37, 
and  forms. 
1856,  252,  §  S, 
and  forms. 

1859,  146. 

G.  S.  58.  §5  25, 
75.  and  forms. 

1860,  156. 
1862,  181.  ■ 
and  forms. 
1867,  267. 
§§2,3. 

1870,  349,  §  2. 
P.  S.  119, 
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Annual  Statements. 

Section  25.    Every  company  shall  annually,  on  or  before  March  first,  1 

file  with  the  commissioner  a  statement  showing  its  financial  condition  2 

on  December  thirty-first  of  the  previous  year,  and  its  business  of  that  3 

year.    But  a  life  company  shall  not  be  required  to  file  that  part  of  its  4 

annual  statement  known  as  the  gain  and  loss  exliibit  until  May  first  5 

following.  6 

Such  annual  statement  shall  be  in  the  form  required  by  the  commis-  7 

sioner.     He  shall  embody  therein,  so  far  as  appropriate  to  the  several  8 

companies,  the  substance  of  the  forms  provided  for  in  this  section,  with  9 

any  additional  inquiries  he  may  require  for  the  purpose  of  eliciting  a  10 

complete  and  accurate  exhibit  of  the  condition  and  transactions  of  the  11 

companies.    The  assets  and  liabilities  shall  be  computed  and  allowed  in  12 

such  statement  in  accordance  with  the  rules  stated  in  sections  nine,  ten,  13 

eleven  and  twelve.     Such  statement  shall  be  subscribed  and  sworn  to  14 

by  the  president  and  secretary,  or,  in  their  absence,  by  two  of  its  princi-  15 

pal  officers.     The  commissioner  may  at  other  times  require  any  such  16 

statements  as  he  may  deem  necessary.  17 

Life  companies  having  both  industrial  and  ordinary  policies  outstand-  18 

ing  shall  make  two  annual  statements  of  receipts  and  disbursements,  19 

one  of  which  shall  cover  the  industrial  department  and  the  other  the  20 
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21  ordinary  department;    but  the  aggregate  income  and  disbursements  of  Jnl^ifoj,  52. 

22  each  department  may  be  carried  into  its  approi)riate  account  in  the  }p^'|^  5^ 
2.3  statement  of  the  other  department,  and  the  assets  and  Habihties  of  the  lOp.  a.'g. 
24  company  shall  be  so  entered  in  both  statements  that  each  shall  show  2*bp.  a.  g. 
2.5  the  company's  entire  assets  and   liabilities.     The  commissioner  may  ^*'' 

2G  make  such  further  rules  as  he  shall  deem  necessary  for  carrying  out  as 

27  completely  as  possible  the  separation  of  accounts  intended   by  this 

28  section. 

29  Such  statement  of  a  company  of  a  foreign  country  shall  embrace  only 

30  its  business  and  condition  in  the  United  States,  and  shall  be  subscribed 

31  and  sworn  to  by  its  resident  manager,  or  if  its  resident  manager  is  a 

32  corporation,  by  the  president  and  secretary  or  other  duly  authorized 

33  officers  thereof. 

34  The  annual  statement  made  to  the  commissioner,  pursuant  to  this 

35  section,  shall  at  least  include  the  substance  of  that  required  by  the 

36  following  forms: 

Form  A.  —  Fire,  iVL\rixe,  and  Fire  and  I\L^rine  Companies. 

Stock  companies,  except  United  States  branches  of  companies  of  foreign  coun- 
tries. 1.  Name  of  company.  2.  Location  of  home  office.  3.  Date  of  incor- 
poration. 4.  Date  on  which  the  company  commenced  business.  5.  Names  of 
officers  and  directors.  6.  Amount  of  paid-up  capital.  7.  Amount  of  ledger 
assets  December  thirty-first  of  the  previous  year. 

Income.  —  8.  Gross  and  net  premiums  on  pohcics  written  or  renewed.  9. 
Gross  amount  received  from  interest  and  rents.  10.  Gross  profit  on  the  sale  or 
maturity  of  ledger  assets.  11.  Gross  increase  in  the  book  value  of  ledger  assets. 
12.  Income  from  all  other  sources. 

Disbursements.  —  13.  Gross  and  net  amounts  paid  policyholders  for  losses. 
14.  Dividends  to  stockholders.  1.5.  Commissions  or  brokerage.  16.  Salaries 
of  officers  and  employees.  17.  Rents.  IS.  Repairs  and  expenses  on  real  estate. 
19.  Taxes  on  real  estate.  20.  Insurance  department  fees  and  taxes.  21.  Gross 
loss  on  the  sale  or  maturity  of  ledger  assets.  22.  Gross  decrease  in  the  book 
value  of  ledger  assets.    23.  All  other  disbursements. 

Assets.  —  24.  Book  and  market  value  of  real  estate  owned.  25.  Amount 
loaned  on  mortgages  on  real  estate.  26.  Loans  secured  by  pledge  of  collateral. 
27.  Book  and  market  value  of  stocks  and  bonds  owned.  28.  Cash  in  the  com- 
pany's office  and  in  bank.  29.  Agents'  balances,  stating  separately  the  amount 
of  the  same  which  represents  business  written  prior  to  October  first  next  preced- 
ing the  date  of  the  statement.  30.  Bills  receivable.  31.  Interest  and  rents  due 
and  accrued.  32.  All  other  assets.  From  the  assets  of  the  company  there  shall 
be  deducted:  (a)  company's  stock  owned  and  loans  on  the  same;  (6)  agents' 
balances  representing  business  written  within  the  North  American  continent, 
Hawaii,  Porto  Rico,  Cuba  and  the  West  Indies,  prior  to  October  first  and  agents' 
balances  representing  business  written  elsewhere  prior  to  July  first;  (c)  bills 
receivable  past  due  taken  for  marine,  inland  and  fire  risks;  (d)  loans  on  personal 
security;  (e)  the  excess  of  the  book  value  of  ledger  assets  over  the  market  value; 
(/)  and  such  other  items  as  the  commissioner  may  deem  expedient. 

Liabilities.  —  33.  Gross  and  net  unpaid  losses  and  claims.  34.  Unearned 
premiums.  35.  Borrowed  money  and  interest  thereon.  36.  All  liabilities,  in- 
cluding the  paid-up  capital.  37.  Surplus  over  all  liabilities.  38.  Surplus  to 
policyholders. 

The  exhibit  of  risks  and  premiums  shall  show  the  gross  amount  of  the  risks  in 
force  on  December  thirty-first  preceding,  the  amount  of  the  risks  written  or 
renewed,  the  amount  terminated,  the  amount  reinsured  and  the  amount  in 
force  on  December  thirty-first  of  the  year  covered  by  the  statement,  and  the 
gross  premiums  on  all  of  the  risks  mentioned  herein. 

Forms  B  and  C.  —  Companies  Not  Elsewhere  Provided  for  and  United 
States  Br.\nches  of  Companies  of  Foreign  Countries. 

The  form  of  return  required  from  mutual  companies  and  from  the  United  States 
branches  of  companies  of  foreign  countries,  and  from  all  other  companies  except 
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those  hereinbefore  provided  for  and  except  life  and  those  reporting  under  chapter 
one  hundred  and  seventy-six  or  one  hundred  and  seventy-eight,  shall  be  the 
same  as  outlined  above,  T\-ith  such  modifications  as  the  commissioner  may  deem 
necessary  to  make  the  foregoing  form  appUcable  to  the  business  of  such  com- 
panies. 

Form  D.  —  Life  Companies. 

1.  Name  of  company.  2.  Location  of  home  office.  3.  Date  of  incorporation. 
4.  Date  on  which  the  company  commenced  business.  5.  Names  of  officers  and 
directors.  6.  Amount  of  paid-up  capital.  7.  Amount  of  ledger  assets  Decem- 
ber thirty-first  of  the  previous  year. 

Income.  —  8.  First  year's  premiums  on  original  policies.  9.  Renewal  premi- 
ums. 10.  Gross  amount  received  from  interest  and  rents.  11.  Gross  profit  on  sale 
or  maturity  of  ledger  assets.  12.  Gross  increase  in  the  book  value  of  ledger  assets. 
13.  Income  from  all  other  sources. 

Disbursements.  —  14.  Gross  and  net  amounts  paid  for  losses.  15.  Annuities 
involving  life  contingencies.  16.  Premium  notes  voided  by  lapse.  17.  Sur- 
render values  paid  in  cash.  18.  Surrender  values  applied  to  payment  of  new  and 
renewal  premiums.  19.  Surrender  values  applied  to  the  purchase  of  paid-up 
insurance  and  annuities.  20.  Dividends  paid  policyholders  in  cash.  21.  Divi- 
dends applied  to  pay  renewal  premiums.  22.  Dividends  applied  to  purchase 
paid-up  additions  and  annuities.  23.  Investigation  of  claims.  24.  Amount 
paid  on  claims  on  supplementary  contracts  not  involving  life  contingencies. 
25.  Dividends  to  stockholders.  26.  Commissions  and  bonuses  to  agents.  27. 
Commuted  renewal  commissions.  28.  Salaries  and  allowances  to  agents  and 
agencies.  29.  Agency  supervision.  30.  Medical  examiners' fees.  31.  Inspection 
of  risks.  32.  Salaries  and  all  other  compensation  of  officers.  33.  Rents.  34. 
Advertising,  printing,  stationery  and  postage.  35.  Legal  expenses.  36.  Furni- 
ture, fixtures  and  safes.  37.  Insurance  taxes,  license  and  department  fees.  38. 
Taxes  on  real  estate.  39.  Repairs  and  expenses  on  real  estate.  40.  Gross  loss 
on  sale  or  maturity  of  ledger  assets.  41.  Gross  decrease  in  book  value  of  ledger 
assets.    42.  All  other  disbursements. 

Assets.  —  43.  Book  and  market  value  of  real  estate  owned.  44.  Amount 
loaned  on  mortgages  on  real  estate.  45.  Loans  secured  by  pledge  of  collateral. 
46.  Loans  made  to  policyholders  on  the  company's  policies  assigned  as  col- 
lateral. 47.  Book  and  market  value  of  stocks  and  bonds  owned.  48.  Deposits 
in  trust  companies  and  banks  on  interest.  49.  Deposits  in  trust  companies  and 
banks  not  on  interest.  50.  Cash  in  company's  office.  51.  Agents'  balances. 
52.  Bills  receivable.  53.  Interest  and  rents  due  and  accrued.  54.  Gross  and 
net  uncollected  and  deferred  premiums.  55.  All  other  assets.  From  the  assets 
of  the  company  there  shall  be  deducted:  (a)  company's  stock  owned,  and  loans 
on  the  same;  (b)  supplies,  stationery,  printed  matter,  furniture,  fixtures  and 
safes;  (c)  commuted  commissions;  {d]  agents'  debit  balances;  (e)  cash  advanced 
to  or  in  the  hands  of  officers  or  agents;  (/)  loans  on  personal  security;  ig)  bills 
receivable;  (h)  premium  notes  and  loans  on  policies,  and  net  premiums  in  ex- 
cess of  the  net  value  of  their  policies;  (/)  the  excess  of  the  book  value  of  ledger 
assets  over  the  market  value;  (j)  and  such  other  items  as  the  commissioner  may 
deem  expedient. 

Liabilities.  —  56.  Net  present  value  of  all  outstanding  policies  in  force,  which 
shall  show  the  basis  of  the  computation,  and  the  amount  of  liability  upon  each 
basis,  if  more  than  one  is  used.  57.  Net  value  of  risks  reinsured.  58.  Net  re- 
serve. 59.  Present  value  of  amounts  not  yet  due  on  supplementary  contracts 
not  involved  in  life  contingencies.  60.  Liability  on  policies  cancelled  and  not 
included  in  the  net  reserve  upon  which  a  surrender  value  may  be  demanded. 
61.  Claims  for  death  losses  due  and  unpaid.  62.  Claims  for  death  losses  in 
process  of  adjustment.  63.  Claims  for  death  losses  reported  on  which  no  proofs 
have  been  received.  64.  Claims  for  matured  endowments  due  and  unpaid.  65. 
Claims  for  death  losses  and  other  policy  claims  resisted  by  the  company.  66. 
The  amount  due  on  annuity  claims  involving  life  contingencies.  67.  Amount 
due  on  supplementary  contracts  not  involved  in  life  contingencies.^  68.  Preini- 
ums  paid  in  advance.  69.  Interest  and  rents  paid  in  advance.  70.  Commis- 
sions due  agents  on  premium  notes  when  paid.  71.  Cost  of  collecting  uncol- 
lected and  deferred  premiums  in  excess  of  the  loading  thereon.  72.  Commissions 
to  agents  due  or  accrued.  73.  Salaries,  rents,  office  expenses  and  miscellaneous 
bills  and  accounts  due  or  accrued.  74.  Medical  examiners'  and  legal  fees  due  or 
accrued.     75.  State,  county  and  municipal  taxes  due  or  accrued.     76.  Bor- 
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rowed  money  and  interest  thereon.  77.  Dividends  or  other  profits  due  policy- 
holders, including  those  continncnt  on  outstanding  and  deferred  premiums. 
78.  Dividends  declared  or  apportioned,  payable  to  policyholders  during  the 
next  calendar  year,  whether  contingent  upon  the  payin(>nt  of  renewal  premiums 
or  otherwise,  under  annual  diviilend  |)olicies.  79.  Dividends  declared  or  appor- 
tioned, payable  to  policyholders  during  the  ne.xt  calendar  year  under  deferred 
dividend  policy  contracts.  80.  Amounts  set  apart,  apportioned,  provisionally 
ascertained,  calculated,  declared,  or  held  awaiting  apportionment  upon  deferred 
dividend  policies.  SI.  Reserve  or  surplus  funds  not  otherwise  included  in  liabili- 
ties.   82.  All  other  liabilities,  including  the  paid-up  capital.    83.  Surplus. 

37  The  annual  statements  of  all  companies  shall  contain  schedules  fur- 

38  nishing  the  following  and  such  additional  information  as  the  commis- 

39  sioner  may  require,  all  of  which  shall  be  arranged  in  such  form  as  he 

40  may  deem  expedient. 

Schedule  of  Real  Estate. 

Part  I.  —  Containing  an  itemized  exhibit  of  the  real  estate  owned,  and  which 
shall  show:  1.  Quantit}',  dimensions  and  locations  of  lands,  with  the  size  and 
description  of  buildings,  and  the  nature  of  the  encumbrances  on  the  property,  if 
any.  2.  The  date  acquired.  3.  Name  of  vendor.  4.  Amount  of  encumbrances. 
5.  The  actual  cost  to  the  company,  including  cost  of  acquiring  title,  and,  if  the 
property  was  acciuired  lay  foreclosure,  such  costs  shall  include  the  amounts  ex- 
pended for  taxes,  rejjairs  and  improvements  prior  to  the  date  on  which  the  com- 
pany acquired  the  title.  6.  The  book  value.  7.  The  market  value.  8.  The  in- 
crease and  the  decrease  in  the  book  value  during  the  year.  9.  The  gross  rental, 
gross  expenditures  for  repairs  and  expenses,  the  net  income  on  each  piece  of  prop- 
erty for  each  of  the  last  three  years,  and  if  any  portion  of  the  property  is  occupied 
by  the  company  for  its  own  use,  the  rental  value  thereof. 

Part  II.  —  Containing  an  itemized  exhibit  of  the  real  estate  acquired  during 
the  year,  which  shall  show:  1.  Quantity,  dimensions  and  location  of  lands,  with 
size  and  description  of  buildings,  and  nature  of  encumbrances,  if  any.  2.  Date 
of  purchase.    3.  Name  of  vendor.    4.  Cost  to  the  company.    .5.  Book  value. 

Part  III.  —  Containing  an  itemized  exhibit  of  all  real  estate  sold  during  the 
year,  which  shall  show:  1.  Quantity,  dimensions  and  location  of  lands,  size  and 
description  of  buildings,  with  nature  of  encumbrances,  if  any.  2.  Date  of  sale. 
3.  Name  of  purchaser.  4.  Consideration.  5.  Cost  to  the  company.  6.  Book 
value  at  time  of  sale.    7.  Profit  and  loss  on  same. 

Schedule  of  Mortgages. 

Containing  an  itemized  exhibit  of  the  mortgage  loans  on  real  estate,  which 
shall  show:  1.  The  company's  number  of  the  mortgage.  2.  The  year  in  which 
the  mortgage  was  given.  3.  The  year  in  which  it  matures.  4.  The  record  of  the 
mortgage,  showing  the  county  or  district,  book  and  page.  .5.  Amount  of  princi- 
pal unpaid.  6.  Date  on  which  the  interest  is  due  and  the  rate  per  annum. 
7.  Amount  of  interest  past  due.  8.  Amount  of  interest  accrued.  9.  Value  of 
lands  mortgaged.  10.  Value  of  buildings.  11.  Amount  of  insurance  held  by 
the  company  on  the  buildings.     12.  Location  and  description  of  the  property. 

Schedule  of  Collateral  Loans. 

Containing  an  itemized  exhibit  of  the  loans  on  collateral  securities,  which 
shall  show:  1.  Name  of  the  borrower.  2.  Date,  maturity,  and  rate  of  interest 
on  the  loan.  3.  Description  of  collateral.  4.  Par  value  of  collateral.  5.  Mar- 
ket value  of  collateral.  6.  Rate  used  to  obtain  market  value.  7.  Amount  loaned 
thereon.    8.  All  substitutions  of  collateral  during  the  year. 

Schedule  of  Bonds  and  Stocks. 

Parti.  —  Containing  an  itemized  account  of  the  bonds  owned,  which  shall 
show:  1.  Description  of  the  security.  2.  Year  of  maturity  and  option.  3.  Rate 
of  interest  and  how  paid.  4.  Cost  to  the  company.  5.  Book  value.  6.  Increase 
and  decrease  in  the  book  value  during  the  year.  7.  Par  value.  8.  Market  value. 
9.  Rate  used  to  obtain  the  market  value.    10.  Interest  due  and  accrued. 
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Part  11.  —  Containing  an  itemized  exhibit  of  the  stocks  ornied,  which  shall 
show:  1.  The  number  of  shares  of  each  stock  owned.  2.  Description  of  the 
security.  3.  Rate  of  dividend  in  each  of  last  three  years.  4.  Cost  to  the  com- 
pany. 5.  Book  value.  6.  Increase  and  decrease  in  the  book  value  during  the 
year.    7.  Par  value.    8.  Market  value.    9.  Rate  used  to  obtain  the  market  value. 

Part  III.  —  Containing  an  itemized  exhibit  of  the  stocks  and  bonds  acquired 
during  the  year,  which  shall  show:  1.  Date  acquired.  2.  Name  of  vendor.  3. 
Cost  to  the  company.    4.  Book  value  of  the  same.    5.  Par  value. 

Part  IV.  —  Containing  an  itemized  exhibit  of  the  stocks  and  bonds  disposed 
of  during  the  year,  which  shall  show:  1.  Date  of  .sale.  2.  Name  of  purchaser. 
3.  Consideration.  4.  Par  value.  5.  Cost  to  the  company.  6.  Book  value  at 
date  of  sale.   7.  Profit  or  loss  on  the  same  during  the  year. 

In  addition  to  the  schedules  herein  required,  every  life  company  41 
shall  furnish  —  42 

Schedule  showing  the  largest  balance  carried  in  each  bank  or  trust  company 
during  each  month  of  the  year  covered  by  the  statement. 

Schedule  showing  all  death  claims  resisted  or  compromised  during  the  year 
covered  by  the  statement,  and  all  death  claims  resisted  on  December  thirty-first 
of  said  year,  with  the  reasons  for  contesting  or  resisting  said  claims. 

Schedule  showing  the  salaries,  compensation  and  emoluments,  of  whatever 
amount,  received  during  the  year  covered  by  the  statement  by  the  officers  and 
directors,  and,  when  said  compensation  or  emoluments  amounted  to  more  than 
five  thousand  dollars,  that  received  by  any  person,  firm  or  corporation. 

Schedule  containing  a  gain  and  loss  exhibit,  which  shall  show  the  sources  of 
the  increase  and  the  decrease  in  the  surplus  of  the  company  during  the  year 
covered  by  the  statement. 

Schedule  showing  the  rates  of  annual  dividends  paid  during  the  year  covered 
by  the  statement,  and  the  annual  premiums  per  one  thousand  dollars  of  insurance 
at  ages  twenty-five,  thirty-five,  forty-five  and  fifty-five,  at  date  of  issue,  for  each 
kind  and  plan  of  insurance. 

Schedule  showing  the  rates  of  dividends  paid  during  the  year  covered  by  the 
statement  upon  deferred  dividend  policies  completing  their  dividend  periods 
during  said  year,  and  the  annual  premiums  per  one  thousand  dollars  of  insur- 
ance at  ages  twenty-five,  thirty-five,  forty-five  and  fifty-five,  for  each  kind  and 
plan  of  insurance. 

Schedule  showng  the  amounts  set  apart,  apportioned  or  provisionally  ascer- 
tained or  calculated  during  the  year  covered  by  the  statement,  or  held  awaiting 
apportionment  on  policies  with  deferred  dividend  periods  longer  than  one  year, 
and  the  annual  premiums  per  one  thousand  dollars  of  insurance  at  ages  twenty- 
five,  thirty-five,  forty-five  and  fifty-five,  on  each  kind  of  policy  issued. 

Schedule  showing  the  unlisted  assets  held  by  the  company  on  December  thirty- 
first  of  the  year  covered  by  the  statement,  and  which  are  not  entered  in  said  state- 
ment, which  schedule  shall  show:  1.  Description  of  the  property.  2.  Date  ac- 
quired. 3.  Date  dropped  from  the  statement.  _4.  Cost  to  the  company.  5. 
Par  value.  6.  Market  value  when  dropped.  7.  Market  value  December  thirty- 
first  of  the  yeat  covered  by  the  statement.    S.  Reasons  for  dropping  the  same. 

The  commissioner  may  exempt  companies  from  filing  schedules  of  43 
mortgage  loans  on  real  estate,  and  may  as  a  substitute  require  such  44 
other  information  in  respect  to  such  investments  as  from  time  to  time  45 
he  shall  deem  to  be  essential  for  determining  their  soundness  as  assets.      46 


Penalty  for 
neglect  to 
make  annual 
etatenient. 
1837,  193.  §  3. 
1842,  9,  §  2. 
1849,  104,  §  5. 
1852,  227,  §  2. 
1854,453, 
§  41. 
1856,  252,  §  8. 


Section  26.  A  company  neglecting  to  make  and  file  its  annual  state- 
ment in  the  form  and  within  the  time  provided  by  the  preceding  section 
shall  forfeit  one  hundred  dollars  for  each  day  during  which  such  neglect 
continues,  and,  upon  notice  by  the  commissioner  to  that  effect,  its 
authority  to  do  new  business  shall  cease  while  such  default  continues 
without  any  proceedings  under  section  five  or  six. 

G.  S.  .■*,  §  26.        P.  S.  119,  §§  226,  230.       R.  L.  118.  H  96,  101. 
1867,  267,  §3.         1887,  214,  §§  96,  101.        1907,  576,  §§  101,  110,  122. 
1870,  349,  §  3.         1894.  522,  |§  96,  101.        1924,  406,  §  4. 
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1  Section  27.    Every  company  shall  include  in  its  annual  statement  Companies 

2  under  section  twenty-five  a  schedule  of  all  claims  under  policies  issued  suits^on 

3  by  it  to  persons  in  the  commonwealth  which,  during  the  year  covered  i9i2!'i62,  §  i. 

4  by  the  statement,  have  been  made  the  subject  of  suits  and  also  of  those 

5  which  at  the  time  of  making  the  statement  are  in  suit.    Such  schedule 

6  shall  "be  in  such  detail  as  the  commissioner  shall  prescribe. 

1  Section  2S.     If,  upon  inspection  of  a  schedule  specified  in  the  pre-  Report  to 

2  ceding  section  or  upon  any  examination  or  investigation  under  section  of  company 

3  four,  the  commissioner  is  satisfied  that  a  company  is  making  a  practice  011™'°^'"°" 

4  of  unduly  engaging  in  litigation  or  of  unreasonably  and  unfairly  delaying  }^?4',  uf,  §  I 

5  the  adjustment  or  payment  of  legally  valid  claims,  he  may,  after  a 

6  hearing  to  the  company,  make  a  special  report  of  his  findings  thereon  to 

7  the  general  court.    Nothing  in  this  section  shall  affect  the  provisions  of 

8  sections  five  or  sLx  or  the  right  of  the  commissioner  to  proceed  thereunder. 

provisions  respecting  domestic  C0MP-\NIES. 
General. 

1  Section  29.    All  companies  now  or  hereafter  incorporated  or  formed  f^bTeTtf 

2  by  authority  of  any  general  or  special  law  of  the  commonwealth  .shall,  'i^ifg^'i^^'^^"- 

3  except  as  provided  in  section  one  hundred  and  fourteen  and  in  chapter  !,§•.•' |y  ' 

4  one  hundred  and  seventy-six,  be  subject  to  this  chapter.    Trade  unions  iih  24'^     ^ 

5  and  other  associations  of  wage  workers  whose  principal  objects  are  to  1854;  iss!  §  i. 

6  deal  with  the  relations  between  employers  and  employees  relative  to  G^^l'fg.^l^z; 

7  wages,  hours  of  labor  and  other  conditions  of  employment  shall  not  be  }g|  fp;  | }; 

8  subject  to  this  chapter  or  chapter  one  hundred  and  seventy-six. 

p.  S.  119.  H  22,  25.  R.  L.  106,  5  18;  118,  §2.  1911.628,5  29,6. 

1887,  214,  i  2.  1907.  576,  58  2.  122.  1913,  617,  §  5. 

1894,522.5  2.  1909,  514,  S§  30,  145.  1929,  24,  §  5. 
1899,  468. 

1  Section  30.    The  general  provisions  of  law  relative  to  the  powers,  companies 

2  duties  and  liabilities  of  corporations  shall  apply  to  all  incorporated  eraicorpora- 

3  domestic  companies,  so  far  as  pertinent  and  not  in  conflict  with  other  p°s  To!,'  §i 

4  provisions  of  law  relative  to  such  companies  or  with  their  charters.  '**''•  ^'■*'  ^  ^-• 

1894, 103;  522,  §22.  R.  L.  118,  §  22.  1907,  576,  §§  23,  122. 

1  Section  31.     Domestic    companies    incorporated    by    special    acts.  Continuation 

2  whose  charters  are  subject  to  a  limitation  of  time,  shall,  after  such  limi-  ?ompanies. 

3  tation  expires,  continue  to  be  bodies  corporate,  subject  to  all  general  Rs'/m. 

4  laws  applicable  to  such  companies.  ^  ^^' 

1887,214,5  23.      1894,522,5  23.      R.  L.  118,  §  23.      1907,570,55  24,122. 

1  Section  31  A.    Domestic  companies  incorporated   by  special   acts,  Extension  of_ 

^        ,  ,  ,        .  *^  .  "ii  •  I*      'a    J  busmess  terri- 

2  whose  charters  grant  authority  to  transact  insurance  within  a  limited  or  toriai  limits  of 

3  defined  territory,  may,  notwithstanding  such  limitations,  transact  insur-  paniefinror"" 

4  ance  an\-where  outside  the  limits  specified  in  the  charter,  subject  to  all  P^riau«s. 

5  general  laws  applicable  to  such  companies. 

1923,  373. 

1  Section  32.    No  domestic  company  shall  make  or  issue  any  contracts  Domestic 

2  or  policies  of  insurance  or  annuity  or  pure  endowment  contracts  until  it  to  employ 

3  has  obtained  from  the  commissioner  a  certificate,  in  such  form  as  he  may  ""rouman"' 

4  prescribe,  stating  that  the  company  has  complied  with  the  conditions  set  ^^-n' ^"e" ufi^te 

5  forth  in  this  section  and  all  other  provisions  of  law,  and  authorizing  it  to  ^^',?J?J^"^« 
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1871,  297, 
P.  S.  119, 
1887,  21-1, 
1894,  522, 
1897,  67.  § 
R.  L.  118, 
1907,  576, 
§§  25,  122. 
1917,  113. 
1921,  190. 
1930,  136, 


§2. 


§5.  make  or  issue  such  policies  or  contracts.  No  such  certificate  shall  be  6 
§24.  issued  until  the  commissioner  is  satisfied,  by  such  examination  as  he  may  7 
^2^^'  make  and  such  evidence  as  he  may  require,  that  the  company  has  com-  8 
5^^'  plied  with  the  laws  of  the  commonwealth,  adopted  a  proper  system  of  9 
accounting,  employed  a  competent  accountant  and  a  competent  and  10 
experienced  underwriter,  and  is  without  liabilities  except  such  organiza-  11 
tion  expenses  as  the  commissioner  shall  approve  as  reasonable,  and  except,  12 
in  the  case  of  a  stock  company  or  a  mutual  company  with  a  guaranty  13 
capital,  its  liabilities  to  stockholders  for  the  amount  paid  in  for  shares  of  14 
stock,  nor,  in  the  case  of  a  life  company,  until  he  is  satisfied,  as  aforesaid,  15 
that  the  company  has  employed  a  competent  and  experienced  actuary,  16 
and  that  its  officers  and  directors  are  of  good  repute  and  competent  to  17 
manage  a  life  company;  provided,  that  if  the  commissioner  is  of  the  18 
opinion  that  the  granting  of  such  a  certificate  to  a  life  company  would,  19 
in  any  case,  be  prejudicial  to  the  public  interest,  he  may  in  his  discretion  20 
refuse  to  issue  it.  21 


Signatures 

on  policies. 

Facsimile 

signatures. 

1817,  120,  §  1. 

1835,  147,  §  5. 

R.  S.  37, 

§§  13,  29. 

1851,  281,  §  9. 

1854,  453,  5  7.        -  . 

1856,  252,  §  15.  SlgUatUrCS 


Section  33.  All  such  policies  or  contracts  issued  by  such  company 
shall  be  signed  by  its  secretary,  assistant  secretary,  or  in  their  absence 
by  a  temporary  secretary,  and  by  its  president  or  vice  president  or  in 
their  absence  by  two  directors.  Facsimiles  of  the  signatures  of  such 
officers  imprinted  thereon  shall  have  the  same  validity  as  their  written 


G.  S.  58.  §  32. 
1864,  113,  §  2. 
P.  S.  119,  §  56. 


1887,  214,  §  25. 
1894,  522,  §  25. 
R.  L.  118,  §  25. 


1907,  576, 

1908,  473. 


§§  26,  122. 


Location 
of  office  and 
designation. 
1851,  281,  §  25. 
1856,  252,  §  5. 
G.  S.  58,  §  18. 
P.  S.  119,  §  44. 
1887,  214,  §  25. 
1894,  522,  §  25. 


Section  34.  Such  company  shall  have  its  home  office  in  the  place 
specified  in  its  charter  or  agreement  of  association ;  and  if  it  establishes 
agencies  in  other  places,  all  signs,  cards,  pamphlets  and  advertisements 
exhibited  or  issued  by  it  or  its  agents  shall  specify  the  place  where  the 
company  is  located. 

R.  L.  118,  §  25.  1907,  576,  §§  26,  122. 


Authorized  b"        Section  35.    No  domestic  company  shall  pay  any  salary,  compensa- 
dfrecto/s"!  tion  or  emolument  to  any  officer,  trustee  or  director  thereof,  nor  any 

i907,'576ri  27.  salary,  compensation  or  emolument  amounting  in  any  year  to  more  than 
1913, 613.  g^^  thousand  dollars  to  any  person,  unless  such  payment  be  first  author- 
ized by  a  vote  of  its  board  of  directors.  No  such  company  shall  make 
any  agreement  with  any  of  its  officers,  trustees  or  employees  whereby  it 
agrees  that  for  any  services  rendered  or  to  be  rendered  he  shall  receive 
any  salary,  compensation  or  emolument  that  will  extend  beyond  a  period 
of  three  years  from  the  date  of  such  agreement ;  nor  shall  such  company 
pay  any  pension  except  as  provided  in  the  following  section. 


Pensions  to 
employees. 
1913,  613. 
1931,  290. 


Section  36.  Any  domestic  company,  when  authorized  so  to  do  by  a 
vote  in  each  case  of  not  less  than  a  majority  of  its  directors,  at  a  meeting 
called  for  the  purpose,  recorded  in  the  minutes  of  the  board,  may  grant  a 
pension  to  any  employee  who  has  been  continuously  in  the  service  of  the 
company  for  ten  years  and  who  has  become  incapacitated  for  further 
service  by  reason  of  physical  or  mental  disability  resulting  from  sickness 
or  injury,  and  may  grant  a  pension  to  any  employee  retiring  by  reason 
of  the  infirmities  of  age  who  has  been  continuously  in  the  service  of  the 
company  for  not  less  than  fifteen  years.  No  such  pension  shall  exceed 
three  fourths  of  the  average  salary  of  the  employee  for  three  years  pre- 


1 
2 
3 
4 
5 
6 
7 
8 
9 
10 

1 
2 

3 
4 
5 
6 
7 
8 
9 
10 
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1 1  ceding  the  date  of  retirement,  and  any  such  pension  shall  be  discontinued 

12  when  any  such  pensioner  substantially  recovers  his  earning  capacity. 

13  Any  such  company,  with  the  written  approval  of  the  commissioner, 

14  may  also  establish  an  employees'  savings  fund  or  contributory  pension 

15  system  for  the  benefit  of  its  aged  or  disabled  employees,  to  which  fund  or 

16  system  the  employees  shall  contribute  an  amount  not  less  than  the 

17  amount  contributed  by  the  company. 

1  Section  37.    No  domestic  company  shall  make  any  disbursements  of  vouchers  for 

2  twenty-five  dollars  or  more,  except  disbursements  on  account  of  return  irio?.  576,  i  28. 

3  premiums  on  cancelled  policies,  unless  the  same  be  evidenced  by  a     '  ' 

4  voucher  signed  by  or  on  behalf  of  the  person  receiving  the  money  and 

5  correctly  describing  the  Consideration  for  the  payment;  and  if  the  same 

6  be  for  services  and  disbursements,  setting  forth  the  services  rendered 

7  and  an  itemized  statement  of  tlie  disbursements  made;   and  if  it  be  in 

8  connection  with  any  matter  pending  before  any  legislature  or  public 

9  body,  or  before  any  department  or  officer  of  any  government,  correctly 

10  describing  in  addition  the  nature  of  the  matter  and  of  the  interest  of 

11  such  company  therein;  or  if  such  a  voucher  cannot  be  obtained,  by  an 

12  affidavit  stating  the  reason  for  not  obtaining  such  voucher,  and  setting 

13  forth  the  particulars  above  mentioned. 

1  Section  38.  [Repealed,  1923,  120.] 

1  Section  39.  [Repealed,  1923,  120.] 

1  Section  40.  [Repealed,  1923,  120.] 

1  Section  41.  [Repealed,  1923,  120.] 

1  Section  42.  [Repealed,  1923,  120.] 

1  Section  43.  [Repealed,  1923,  120.] 


1  Section  44.    If  any  domestic  company  shall  not  commence  to  issue  Failure  to 

2  policies  within  one  year  after  the  date  of  its  charter  or  of  its  certificate  of  business, 

3  organization,  or  if  after  it  has  commenced  to  issue  policies  it  shall  cease  n*,'';'-,. ^f 

4  for  the  period  of  one  year  to  make  new  insurance,  its  corporate  powers  'jf^eJ^taS''"" 

5  shall  thereby  expire;  and  the  supreme  judicial  court,  upon  petition  of  the  companies 

en  •     .  ,      1  f.       »  ,  ,  .  to  be  filed, 

commissioner  or  oi  any  person  interested,  may  fix  by  decree  the  time  i842.  21. 

7  within  which  it  shall  settle  and  close  its  affairs.    A  company  incorporated  a^l.'  Is.  5 14.' 

8  by  special  act  shall,  within  one  year  after  the  date  thereof,  file  with  the  Ifu'l*"' 

9  state  secretary  a  written  notice  of  its  organization  under  its  charter,  or  p^'l '  nl '  ^  ^°' 
10  the  same  shall  be  void.  5§  '24,  -n'.  so. 

1887,  214,  §  28.  R.  L.  118,  §28.  lOp.  A.G.  111. 

1894,  522,  5  28.  1907,  576,  §§  31.  122. 

1  Section  45.    Xo  domestic  company  shall  establish  an  agency  or  ap-  Unauthoriied 

2  point  an  agent  or  other  person  to  solicit,  negotiate,  continue  or  renew  Ige'ilfres 

3  contracts  of  insurance  on  lives,  property  or  interests  in,  or  annuity  or  peStt™' 

4  pure  endo^-ment  contracts  with  residents  of,  a  state,  district  or  territory  }S97,  ies. 

5  where  such  company  has  not  been  lawfully  autiiorized  to  transact  busi-  §  "°  „g' 

6  ness,  and  no  such  company  or  officer  or  agent  thereof  shall  pay  or  allow  5§  119, 122. 

7  or  offer  to  pay  or  allow  compensation  or  anything  of  value  to  any  such 
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person  for  soliciting,  negotiating,  continuing  or  renewing  such  contracts.  8 
Whoever  violates  this  section  shall  be  punished  by  a  fine  of  not  less  than  9 
three  hundred  dollars.  10 


Certain  claims 
against  in- 
solvent com- 
panies deemed 
preferred. 
1908,  151. 
1928.  171,  §  1. 
Op.  A.  G. 
(1920)  185. 


Section  46.    When  any  domestic  company  becomes  insolvent,  or  is  1 

unable  to  pay  in  full  its  liabilities  as  set  forth  in  sections  ten,  eleven  and  2 

twelve,  claims  for  unpaid  losses  under  its  policies,  other  than  life  or  ,3 

endowment  policies  or  annuity  or  pure  endowment  contracts,  shall,  in  4 

the  distribution  of  its  assets,  whether  liquidation  is  effected  by  a  receiver  5 

or  otherwise,  be  deemed  and  treated  as  preferred  over  claims  for  return  6 

premiums  on  cancelled  or  unexpired  policies.     Nothing  in  this  section  7 

shall  impair  the  obligation  now  or  hereafter  imposed  by  law  upon  the  8 

officers  of  a  mutual  company,  other  than  a  life  company,  to  make  assess-  9 

ments  on  its  members  to  pay  its  incurred  losses  and  expenses.  10 


Preference  of 
certain  claims 
against  insol- 
vent domestic 
liability 
companies. 
1922,  407. 
1928,  171,  §  3. 


Section  46A.    When  any  domestic  company  which  has  insured  the  1 

payment  of  the  compensation  provided  for  by  chapter  one  hundred  and  2 

fifty-two  becomes  insolvent,  or  is  unable  to  pay  in  full  its  liabilities  as  3 

set  forth  in  sections  ten  and  twelve,  unpaid  losses  under  its  workmen's  4 

compensation  policies  shall,  in  the  distribution  of  its  assets,  whether  5 

liquidation  is  effected  by  a  receiver  or  otherwise,  be  deemed  and  treated  6 

as  preferred  over  all  claims  except  debts  due  the  United  States  and  debts  7 

or  taxes  due  the  commonwealth  or  any  city  or  town  thereof.  8 


Domestic  com- 
panies to  file 
by-laws,  etc., 
with  com- 
missioner. 
1923,  118,  §2. 


Section  46B.    Every  domestic  company  incorporated  after  Septem-  1 

ber  first,  nineteen  hundred  and  twenty-three,  shall,  within  thirty  days  2 

after  its  incorporation,  file  with  the  commissioner  a  copy  of  its  by-laws  3 

and  amendments  thereto,  if  any,  certified  under  its  corporate  seal  by  its  4 

secretary,  and  every  such  company,  whether  existing  on  said  date  or  5 

incorporated  thereafter,  shall,  within  thirty  days  after  the  adoption  of  6 

any  amendment  to  its  by-laws,  file  with  the  commissioner  a  copy  of  7 

such  amendment,  certified  as  above  provided.  8 


Purposes  of 
incorporation. 
Kinds  of 
business. 


Organization. 

Section  47.     Companies  may  be  incorporated  under  and  subject  to 
the  provisions  of  this  chapter  for  the  following  purposes :  — 


1872,  375, 

§1. 

P.  S.  119, 

§  26. 

1SS7,  214, 

§  29,  cl.  1. 

1894,  133, 

§1. 

cl.  1;  522, 

§29, 

cl.  1. 

1895,  474, 

§  l,cl.  1. 

1896,  447, 

§  1,  cl.  1. 

1900,  92,  I 
cl.  1. 

1901.  296, 

5  1, 

§1. 

R.  L.  118, 

§29, 

els.  1,  12. 

1907,  576, 

§32, 

els.  1,  12. 

1908,  509. 

1910,  499, 

§1. 

1872,  375,  §  1. 
P.  S.  119,  §26. 
1887,  214,  §  29. 
1894,  133,  §  1; 
522,  §§  29,  30. 


1895,  474,  §  1. 

1896,  447,  §  1. 
1900.  92.  §  1. 
R.  L.  118,  §  29. 


1907,  576,  §§32,  122. 
1920,  327,  §  1. 
1925,  267,  §  3. 
1928,  106,  §  1. 


First,  To  insure  against  loss  or  damage  to  property  by  fire,  smoke,  3 
lightning  and  other  electrical  disturbances,  wind,  tornado,  tempest,  4 
cyclone,  earthquake,  hail,  frost,  snow,  ice,  weather  or  climatic  conditions,  5 
including  excess  or  deficiency  of  moisture,  flood,  rain  or  drought,  rising  6 
of  the  waters  of  the  ocean  or  its  tributaries,  bombardment,  invasion,  7 
foreign  enemies,  insurrection,  riot,  sabotage,  war,  civil  war  or  commotion,  8 
military  or  usurped  power,  explosion  fire  ensuing,  and  explosion  no  fire  9 
ensuing  except  explosion  of  steam  boilers  and  fljT\'heels;  also  to  insure  10 
against  loss  or  damage  by  insects,  disease  or  other  causes,  to  trees,  crops  11 
or  other  products  of  the  soil;  and  against  loss  of  use  or  occupancy  due  to  12 
any  of  said  causes.  13 


1913,  174. 
1917,  238,  i  1. 


1920,  327,  §  1, 
cl.  1. 


1927,  49. 

Op.  A.  G.  (1917)  13. 
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14  Second,  To  insure,  (a)  vessels,  freights,  goods,  money,  effects,  and  ^^s'ni'ih 

15  money  loaned  on  bottomry  or  resi)ondcntia,  against  the  perils  of  the  sea  'psj'  214.  §  1. 

16  and  other  perils  usually  insured  against  by  marine  insurance;   (/;)  against  1894. 133.  §  1. 

17  risks  of  inland  navigation  and  transportation;    (e)  in  connection  with  a  2.'  '  ' 

IS  marine  or  inland  navigation  or  transportation  insurance  on  any  projjcrty,  If^^-z!  *^*' ' '' 

19  against  any  risk  or  hazard  whether  to  person  or  to  property,  including  If^^;  **^-  ^  ^' 

20  legal  liability  on  account  of  loss  or  damage  to  either,  arising  out  of  the  If^-  ^2.  §  1. 

21  construction,  repair,  operation,  maintenance  or  use  of  the  subject  matter  R-  l.  us,  §  29, 

22  of  such  primary  insurance;   (d)  a  person  engaged  in  the  business  or  trade  1907, 576,  §  32, 
2.3  of  manufacturing,  buying,  selling  or  ilealing  in  precious  stones,  jewels,  inos.  .509. 

24  jewelry,  gold,  silver  or  other  precious  metals,  silverware,  musical  instru-  lyls;  ui;  5 1. 

25  ments,  furs,  fur  garments  or  fine  arts,  or  of  cutting  or  setting  precious  H^IJ;  ^•^-  ^  ^• 

26  stones  or  jewels,  whether  as  principal,  agent,  broker,  factor  or  otherwise,  }U|^'  JJ^-j  j 

27  against  any  and  all  risks  of  loss  or  damage  in  respect  to  said  articles  5^^!'i®2'i  I V 

28  wherever  the  same  may  be,  including  deterioration  and  loss  of  use,  arising  3  Op.  a  b.  39. 

29  out  of  or  in  connection  with  such  business  or  trade,  and  against  legal  (1917)13. 

30  liability  on  account  of  any  such  loss  or  damage,  including  deterioration 

31  or  loss  of  use,  or  a  person  not  so  engaged  w-ho  owns  any  of  the  foregoing 

32  named  articles  or  wedding  presents,  against  any  and  all  risks  of  loss  or 

33  damage  in  respect  to  said  articles  or  presents  wherever  the  same  may  be, 

34  including  deterioration  and  loss  of  use;  (e)  against  loss  or  damage  to,  and 

35  loss  of  use  of,  motor  vehicles,  airplanes,  seaplanes,  dirigibles  or  other 

36  aircraft,  their  fittings  and  contents,  whether  such  motor  vehicles  or 

37  aircraft  are  being  operated  or  not,  and  wherever  the  same  may  be,  result- 
3S  ing  from  accident,  collision,  fire,  lightning,  any  larceny,  pilferage,  theft, 

39  malicious  mischief  or  vandalism,  any  of  the  perils  usually  insured  against 

40  by  marine  insurance  or  risks  of  inland  navigation  and  transportation, 

41  against  loss  or  damage  caused  by  the  concealment,  removal  or  unlawful 

42  disposition  or  conversion  of  such  vehicles  or  aircraft  by  a  conditional 

43  vendee  or  mortgagor  or  bailee  in  possession,  and  against  loss  or  damage 

44  sustained  by  a  conditional  vendor  or  mortgagee  of  such  vehicles  or  air- 

45  craft  arising  from  any  default  in  the  pajTnent  of  the  vendee's  or  mort- 

46  gagor's  indebtedness  to  the  insured  in  case  of  the  termination  of  the 

47  vendee's  or  mortgagor's  interest  in  such  vehicles  or  aircraft;    (/)  against 

48  loss  or  damage  to  any  property  caused  by  teams,  airplanes,  seaplanes, 

49  dirigibles  or  other  aircraft,  motor  vehicles  or  other  vehicles,  and  against 

50  legal  liability  for  loss  or  damage  caused  thereby  to  the  property  of  anotiier, 

51  but  not  including  legal  liability  for  bodily  injury  or  death  caused  thereby. 

52  Third,  To  insure  against  loss  or  damage  to,  and  loss  of  use  of,  airplanes,  1914,  642. 

53  seaplanes,  dirigibles  or  other  aircraft,  motor  vehicles  other  than  motor        '    ' 

54  boats,  their  fittings  and  contents,  whether  such  vehicles  or  aircraft  are 

55  being  operated  or  not,  and  wherever  the  same  may  be,  resulting  from 

56  accident,  collision,  fire,  lightning,  any  larceny,  pilferage,  theft,  malicious 

57  mischief  or  vandalism,  any  of  the  perils  usually  insured  against  by  marine 

58  insurance  or  risks  of  inland  navigation  and  transportation,  against  loss  or 

59  damage  caused  by  the  concealment,  removal  or  unlawful  disposition  or 

60  conversion  of  such  vehicles  or  aircraft  by  a  conditional  vendee  or  mort- 

61  gagor  or  bailee  in  possession  thereof,  and  against  loss  or  damage  sustained 

62  by  a  conditional  vendor  or  mortgagee  of  such  vehicles  or  aircraft  arising 

63  from  any  default  in  the  payment  of  the  vendee's  or  mortgagor's  indebted- 

64  ness  to  the  insured  in  case  of  the  termination  of  the  vendee's  or  mort- 

65  gagor's  interest  in  such  vehicles  or  aircraft. 

66  Fourth,  (a)  To  guarantee  the  fidelit\-  of  persons  in  positions  of  trust,  }||i' ?^^'  ||9_ 

67  private  or  public,  0)  to  act  as  surety  on  official  bonds  and  for  the  per-  ci.  3.' 
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If^s-  522,'  1 29,  formance  of  other  obligations,  (c)  to  guarantee  or  insure  to  the  holders  68 

1895'  474     1     thereof  the  payment  of  the  principal  of,  or  interest  on,  bonds,  notes  or  69 

ci.  3.'      '     '    other  evidences  of  indebtedness  and  to  insure  against  loss  or  damage  70 

ci.  3.'      ■     '    arising  from  any  default  in  the  payment  of  such  principal  or  interest,  and  71 

1900,  92,  §  1,      ^j^  ^^  insure  a  bank,  banker,  investment  broker,  banking  association  or  72 

R.  L.  118,  5  29,  corporation  against  any  loss  of  bills  of  exchange,  notes,  profits,  bonds,  73 

1907, 576,  §  32,  securities,   evidences   of   indebtedness,    deeds,   mortgages,    documents,  74 

i9*o'  l'7    1     fiirrency  or  money,  except  against  the  loss  thereof  during  marine  trans-  75 

ci.  3.'      '         portation  or  while  being  transported  by  a  common  carrier.  76 

G.  L.  (ed.  of  1920)  175,  §  52.  1925,  345.  1928,  106,  §  5. 

1887,  214,  §  29,      Fifth,  To  insure  against  loss  or  damage  to  any  property  of  the  insured,  77 

If^i-  522  1 29,  ^nd  against  legal  liability  for  loss  or  damage  on  account  of  the  bodily  78 

1895  474     1     "ij'^'^y  o^  death  of  any  person  or  any  damage  to  property  of  another,  79 

el  4.'      '     '    caused  by  the  breakage,  explosion  or  rupture  of,  or  any  accidental  injury  80 

ci.  4.'      '     '    to,  steam  boilers  and  pipes  and  containers  connected  therewith,  any  81 

1900,  2,     ,     lighting,  heating  or  cooking  apparatus  or  their  connections,  flywheels,  82 

r°l'.  Ill;  ^  '■    power  wheels,  and  engines  or  other  apparatus  for  applying  or  transmitting  83 

ds^4  12  motive  or  electrical  power,  tanks  or  other  receptacles  under  pressure,  or  84 

1907'  576     32  their  connections,  or  machinery  of  any  kind,  and  against  loss  of  use  and  85 

cis.  4, 12.'       '  occupancy  caused  thereby;   and  against  loss  or  damage  caused  by  the  86 

1914!  426!     '    interruption  by  any  cause  of  electric  current  or  of  water  or  gas  supply  87 

1915, 178,    1.    fjjj.jjighg(]  hy  a  public  utility  company  or  municipality.  88 

1920,  327,  §  1,  cl.  4. 

Jf3*5,^7'^'  ^  ^^'       Sixth,  To  insure,  (a)  any  person  against  bodily  injury  or  death  by  acci-  89 

li^s-  622  I  ''■9  "^^nt'  or  (b)  any  person  against  legal  liability  for  loss  or  damage  on  account  90 

cl.  5.'      '       '  of  the  bodily  injury  or  death  of  any  person  or  on  account  of  any  damage  91 

cl.  5.'      '     '    to  property  of  another,  or  (c)  against  loss  or  damage  to,  or  loss  of  use  of,  92 

ci.  5.'      '     '    motor  vehicles  except  motor  boats,  airplanes,  seaplanes,  dirigibles  or  93 

Ji°5;' il3,S^'i.    other  aircraft,  their  fittings  and  contents,  whether  such  vehicles  or  air-  94 

R.  L.  118,  §  29,  cpaft  are  being  operated  or  not,  and  wherever  the  same  may  be,  resulting  95 

1907, 576, 5  32,  from  Collision  or  accident,  except  loss  or  damage  by  fire  or  lightning  or  96 

1908, 248.         while  being  transported  in  any  conveyance  by  land  or  water ;  (d)  to  make  97 

1912!  311!     '    insurance  upon  the  health  of  individuals;  or  (e)  to  insure  the  payment  of  98 

1918,'  115,'  §2.'  workmen's  compensation  benefits  under  chapter  one  hundred  and  fifty-  99 

ITci'f'         two.  100 

1925,345.  155  Mass.  404.  2  0p.  A.G.  289. 

1927,  284,  5  6.  199  Mass.  181.  3  Op.  A.  G.  219. 

1931,  121.  §  2.  208  Mass.  386.  4  Op.  A.  G.  505. 

P^s^'nJ'^^'         Seventh,  To  insure  against  loss  or  damage  caused  by  the  breakage  of  101 
5 '26-     '  glass.  '  102 

1887,  214,  §  29,  cl.  6.  1895,  474,  §  1,  cl.  6.  R.  L.  118,  §  29,  cl.  6. 
1894,  133,  §  1,  cl.  6;  1896,  447,  §  1,  cl.  6.  1907,  576,  §  32,  el.  6. 
522,  §  29,  cl.  6.  1900,  92,  §  1,  cl.  6.  1920,  327,  §  1,  cl.  6. 

1895, 474, 1 1,        Eighth,  To  insure  against  loss  or  damage  to  any  property  of  the  insured,  103 

1896, 447,  §  1,    and  against  legal  liability  for  any  loss  or  damage  to  the  property  of  104 

1900, 92, 1 1,     another,  caused  by  the  breakage  of,  or  leakage  of  any  fluid  or  substance  105 

R.  L.  lis,  §  29,  from,  sprinklers,  pumps,  water  pipes,  elevator  tanks  and  cylinders,  steam  106 

1907,  576,  §  32,  pipcs  and  radiators,  plumbing  and  its  fixtures,  heating,  lighting  or  cooking  107 

1913,235;  541.  apparatus  or  their  conncctioiis,  or  couduits  or  Containers  of  any  fluid ;  or  108 

1920, 327,  §  1,    against  loss  or  damage  resulting  from  accidental  injury  from  other  causes  109 

1927,49.  than  fire,   explosion,   lightning,   bombardment  or  windstorm,   to  such  110 

sprinklers,  pumps,  water  pipes,  elevator  tanks  and  cylinders,  steam  pipes  111 

and  radiators,  plumbing  and  its  fixtures,  heating,  lighting  or  cooking  112 

apparatus  or  their  connections,  or  conduits  and  containers;  against  loss  113 

or  damage  to  any  property  of  the  insured,  and  against  legal  liability  for  114 
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11.")  loss  or  damage  to  the  property  of  another,  caused  by  water,  hail,  rain, 
IK)  sleet  or  snow  seeping  or  entering  tlirougli  leaks  or  openings  in  buildings, 

117  or  caused  by  the  contents  of  any  tank,  or  impact  of  any  falling  tank, 

118  platform  or  supports  erected  in  or  upon  any  building;  and  against  loss  of 

119  use  and  occupancy  due  to  any  of  said  causes. 

120  Ninth,  To  insure  against  loss  or  damage  to  any  property  caused  by  i895. 474, 5 1. 

121  elevators,  airplanes,  seaplanes,  dirigibles  or  other  aircraft,  motor  or  other  mwi.  447,  5 1. 

122  vehicles,  except  motor  boats,  and  against  loss  of  use  and  occupancy  mm,  92,  5 1, 

123  caused  thereby.  '^'**' 

R.  L.  118.  §  29,  cl.  8.  1913,541.  1931.121,5  3. 

1907,  576.  §  32.  cl.  8.  1920,  327,  §  1,  cl.  8. 

124  Tenth,  To  carry  on  the  business  commonly  known  as  credit  insurance  i896. 447, 5 1, 
12.5  or  guaranty,  either  by  agreeing  to  purchase  uncollectible  debts,  or  other-  i9od,  92, 5 1, 

126  wise  to  insure  against  loss  or  damage  from  the  failure  of  persons  indebted  r.  l.  us,  5  29, 

127  to  the  insured  to  meet  their  liabilities. 

1907,  576,  §  32,  cl.  9.  1920.  327,  §  1.  cl.  9.  4  Op.  A.  G.  535. 

125  Eleventh,  To  examine  titles  of  real  and  personal  property,  furnish  }|**- .\^0' |  ^.^ 

129  information  relative  thereto,  and  insure  owners  and  others  interested  i889!378! 

130  therein  against  loss  by  reason  of  encumbrances,  defective  title  or  the  §§62.64.' 
i;')l   insufficiency  of  any  mortgage  held  or  sold  by  the  insurer  as  security  for  fag^d.^ib, 
132  tlie  amount  secured  by  such  mortgage,  or  against  any  other  loss  in  con-  j^j^-  j^g 
1.33  nection  with  any  such  mortgage  or  any  interest  therein,  and  to  buy  and  |32,  ci.  lo, 
134  sell  mortgages  of  real  property  and  interests  therein.  i908,  509. 

1917.  146,  5§  1,  4.  1920,  327,  i  1,  cl.  10.  4  Op.  A.  G.  535. 

13.'i      Twelfth,  To  insure   against  property  loss  or  damage  by  burglary,  1900.92.51. 
13(1  robbery,  any  larceny  or  theft,  any  breaking  and  entry  or  entry  without  ci.  11. 

137  breaking  of  any  house,  building,  ship,  vessel  or  railroad  car,  or  any  other  5^3^; a  u. 

138  criminal  act;  against  loss  or  damage  caused  by  the  concealment,  removal  }^^^;  ^^^  5  j 

139  or  unlawful  disposition  or  conversion  of  property  by  a  conditional  vendee  j'g.^'ioe  5  5 

140  or  mortgagor  or  bailee  in  possession;   against  loss  or  damage  caused  by 

141  forgery;   and  to  make  the  insurance  provided  for  in  subdivision  (d)  of 

142  clause  Fourth,  as  set  forth  therein. 

143  Thirteenth,  To  insure  against  loss  or  damage  from  the  death  from  any  i9io.  499,  5  J. 

144  cause  of  horses,  live  stock  or  domestic  animals,  and  to  furnish  veterinary  ci.'ii 
14,T  service. 

146  Fourteenth,  To  transact  outside  of  the  territorial  limits  of  the  United  "^^^  ^^^'  ^  ^• 

147  States  any  and  all  forms  of  insurance. 

148  Fifteenth,  To  reinsure  risks  of  every  kind  or  description  undertaken  by  1921, 277, 5  3. 

149  other  companies. 

150  Sixteenth,  To  transact  life  insurance  and  to  make  contracts  for  the  1930,  ise,  §  1. 

151  payment  of  annuities  and  pure  endowments. 

1  Section  48.     Ten  or  more  persons  residents  of  this  commonwealth  organization 

n  !•  1  /    \  IT*  J.  1'      J.1     •  *^"^  capital  of 

2  may  form  a  stock  company  (a)  to  transact  the  business  set  lortn  in  any  stock  com- 

3  one  of  the  clauses  set  forth  in  section  forty-seven,  excepting  the  third,  ?872?375, 52. 

4  (6)  to  transact  the  business  set  forth  in  the  first  and  eighth  clauses  thereof,  }s2^'|\"' '  ^' 

5  (c)  to  transact  the  business  set  forth  in  the  first  and  second  clauses  thereof,  ^j  %^ll\ 

6  or  in  the  first,  .second  and  eightii  clauses  thereof,  (d)  to  transact  the  j^|]' ?sb,S*i; 

7  business  set  forth  in  any  two  or  more  of  the  fourth,  fifth,  si.xth,  seventh,  f.''■j.^^^ 

8  eighth,  ninth,  tenth,  twelfth  and  thirteenth  clauses  thereof,  or  (e)  to  §5:ii.'64.' 

i»l  RSS     141 

9  transact  the  business  set  forth  in  the  sixth  and  sixteenth  clauses  thereof.      i8<m'.  ix^'.  §  2; 

1895.474,5  2.  1907.  .'■,7r,,  §§  32,  122.  192.3,39,5  1.  522,55  31,04. 

1896.  447,  S  2.  1910,  499.  5  1.  1924,  406,  5  5. 

1900,  92.  5  2;  183,  5  2.  1917,146,5  2.  1926,114,5  1. 

1901,  296.  5  2.  1920,  327,  5  1.  1930,  136,  5  3. 
R.  L.  lis,  5  31.  1921,  215,  5  2;  277,  §  4. 
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$100,000. 


$200,000. 


$300,000. 


$400,000. 


$500,000. 


Companies  organized  under  this  section  shall  have  a  paid-up  capital  as  10 
follows :  1 1 

Under  the  sixth  clause,  to  insure  only  against  sickness  and  against  the  12 
bodily  injury  or  death  by  accident  of  the  insured;  and  under  the  seventh  13 
and  thirteenth  clauses,  not  less  than  one  hundred  thousand  dollars.  14 

Under  the  first,  first  and  eighth,  fourth,  fifth,  sixth,  except  as  otherwise  15 
provided  herein,  eighth,  ninth,  tenth,  or  twelfth  clauses,  not  less  than  two  1(5 
hundred  thousand  dollars.  17 

Under  the  second  clause,  and  under  the  first  and  second  clauses  except-  18 
ing  ocean  marine  insurance,  and  under  the  first,  second  excepting  ocean  19 
marine  insurance,  and  eighth  clauses,  not  less  than  three  hundred  thou-  20 
sand  dollars.  21 

Under  the  first  and  second  clauses,  and  under  the  first,  second  and  22 
eighth  clauses,  not  less  than  four  hundred  thousand  dollars.  23 

Under  the  eleventh  clause,  not  less  than  one  hundred  thousand  dollars;  24 
and  if  insurance  against  the  insufficiency  of  mortgages  as  security  or  25 
against  any  other  loss  in  connection  with  mortgages,  except  insurance  of  26 
titles  is  transacted,  not  less  than  two  hundred  thousand  dollars.  27 

Under  the  fourteenth  or  fifteenth  clause,  not  less  than  five  hundred  28 
thousand  dollars.  29 

Under  two  or  more  of  the  clauses  enumerated  herein  under  ((/),  the  30 
paid-up  capital  shall  not  be  less  than  the  largest  amount  required  for  the  31 
transaction  of  the  kinds  of  business  specified  in  any  one  clause  which  it  is  32 
authorized  to  transact,  and  an  additional  amount  equal  to  one  half  of  the  33 
minimum  capital  required  above  for  the  transaction  of  the  kinds  of  34 
business  specified  in  each  additional  clause  which  it  is  authorized  to  35 
transact.  36 

Under  the  sixteenth  clause,  not  less  than  two  hundred  thousand  dollars,  37 
or  under  the  sixth  and  sixteenth  clauses  as  provided  under  (e),  not  less  38 
than  four  hundred  thousand  dollars,  together,  in  either  case,  with  a  net  39 
cash  surplus  of  not  less  than  two  hundred  thousand  dollars,  exclusive  of  40 
said  capital.  41 


Organization 
of  mutual 
companies. 

1924.  406,  §  I 

1925,  267,  5  ' 

1927,  284,  §  : 

1928,  225,  § 
1930,  136,  §  • 


Section  48A.     Ten  or  more  persons,  residents  of  this  commonwealth,  1 

may  form  a  mutual  company,  («)  to  transact  the  business  set  forth  in  any  2 

one  of  the  clauses  of  section  forty-seven,  except  the  eleventh,  fourteenth  3 

or  fifteenth;   (6)  to  transact  the  business  set  forth  in  the  first  and  third,  4 

the  first  and  eighth,  the  third  and  eighth,  or  in  the  first,  third  and  eighth  5 

clauses;  (c)  to  transact  the  business  set  forth  in  the  first  and  second,  or  in  6 

the  first,  second  and  eighth  clauses;   (r/)  to  transact  the  business  set  forth  7 

in  any  two  or  more  of  the  fourth,  fifth,  sixth,  seventh,  eighth,  ninth,  tenth,  8 

twelfth  and  thirteenth  clauses  thereof;  or  (e)  to  transact  the  business  set  9 

forth  in  the  sixth  and  sixteenth  clauses  thereof,  except  subdivision  (e)  of  10 


said  sixth  clause. 


11 


Formation  of 
corporation. 

1872,  375, 
§§1.2, 
9,  14. 

1873.  167, 
P.  S.  119, 
§§26-28. 
32-35. 
1887,  214, 
1894,  522, 
R.  L.  110,  §■  16; 
118,  §  30. 
1907,  576, 

§§  33,  122. 
1919,  333, 
§  14;  350, 
§§  52,  53. 


,6-8, 
§  1. 


§  30. 
":  30 


Section  49.     The  company  shall  be  formed  in  the  manner  described  1 

in  and  be  subject  to  section  nine  of  chapter  one  hundred  and  fifty-five,  2 

and  sections  six  and  eight  to  twelve,  inclusive,  of  chapter  one  hundred  and  3 

fifty-six,  except  the  provisions  thereof  relative  to  the  issue  of  capital  stock  4 

without  a  par  value  and  except  as  otherwise  expressly  provided  in  this  5 

chapter.  6 

The  name  of  the  corporation  shall  be  subject  to  approval  by  the  com-  7 

missioner  and  shall  contain  the  word  "insurance"  or  "assurance"  or,  if  8 

organized  on  the  mutual  plan,  the  words  "  mutual  insurance"  or  "  mutual  9 

assurance"  or,  if  organized  under  the  fifteenth  clause  of  section  forty-  10 
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11  seven,  the  word  "reinsurance",  and,  if  organized  under  the  sixteenth  1920.2 

12  clause  of  said  section  forty-seven  or  under  the  sixth  and  sixteenth  clauses  1924'  III'  §7- 
1:5  thereof,  the  word  "life".  _  laViWss." 
14      The  agreement  of  association  shall  state  the  classes  of  insurance  it 

1.5  proposes  to  transact  and  on  what  business  plan  or  i)rinciple;   and,  if  a 

16  mutual  company,  the  amount  of  capital  stock  and  the  par  value  of  shares 

17  shall  be  omitted. 

18  At  the  first  meeting,  only  the  directors  and  such  other  officers  as  the 

19  by-laws  require  shall  be  chosen,  and  the  president,  secretary  and  such 

20  other  officers  as  the  by-laws  authorize  them  to  choose  shall  be  chosen  bj- 

21  the  directors. 

22  The  president,  secretary  and  a  majority  of  the  directors  shall  execute 
2.3  and  make  oath  to  the  articles  of  organization  specified  in  section  ten  of 

24  said  chapter  one  hundred  and  fifty-six,  which  shall,  with  the  records  and 

25  by-laws  of  the  company,  be  submitted  to  the  commissioner  instead  of  to 

26  the  commissioner  of  corporations  and  taxation,  and  he  shall  have  the 

27  powers  and  perform  the  duties  relative  thereto  specified  in  section  eleven 
2S  of  said  chapter  one  hundred  and  fifty-six. 

29  The  certificate  issued  by  the  state  secretary  under  section  twelve  of 

30  said  chapter  one  hundred  and  fifty-six  shall  be  modified  to  conform  to  the 

31  requirements  of  this  section. 

32  The  fee  to  be  paid  to  the  state  secretary  by  a  stock  company,  or  by  a 

33  mutual  company  with  a  guaranty  capital,  upon  the  filing  of  the  articles 
.34  of  organization,  sliall  be  one  twentieth  of  one  per  cent  of  the  total  amount 

35  of  the  authorized  capital,  but  not  less  than  one  hundred  dollars.    The  fee 

36  to  be  paid  upon  such  filing  by  any  other  mutual  company  shall  be  one 

37  hundred  dollars. 

38  The  commissioner  shall  not  approve  the  articles  of  organization  of  a 

39  company  formed  to  transact  business  under  the  sixteenth  clause  of  section 

40  forty-sev^en,  or  under  the  sixth  and  sixteenth  clauses  thereof,  until  he  is 

41  satisfied  by  such  examination  as  he  may  make  and  such  evidence  as  he 

42  may  require,  tiiat  the  incorporators  are  of  good  repute  and  intend  in  good 

43  faith  to  operate  the  company.    He  siiall  execute  a  certificate  of  his  find- 

44  ings,  in  such  form  as  he  may  prescribe,  which  shall  be  attached  to  the 

45  articles  of  organization  prior  to  the  filing  thereof  with  the  state  secretary. 

1  Section  50.     A  stock  company,  by  a  two  thirds  vote  of  all  its  stock  Change  of 

2  entitled  to  vote,  or  a  mutual  company,  by  a  two  tliirds  vote  of  those  mem-  loratiOT.' etc. 

3  bers  present  and  voting,  at  a  meeting  duly  called  therefor,  may  alter,  add  m^^g';' 

4  to  or  change,  to  the  extent  authorized  by  this  chapter,  the  classes  of  i|o?§"4.^' 

5  insurance  for  the  transaction  of  which  it  was  incorporated,  may  change 

6  the  location  of  its  principal  office  or  place  of  business  in  the  common- 

7  wealth,  or,  in  tiie  case  of  a  stock  company,  may  increase  or  reduce  the  par 

8  value  of  the  shares  of  its  capital  stock,  which  value  shall  be  not  less  than 

9  five  nor  more  than  one  hundred  dollars.    Articles  of  amendment,  signed 

10  and  sworn  to  by  the  president  and  secretary  and  a  majority  of  the  direc- 

11  tors,  setting  forth  such  amendment  or  change  and  the  due  adoption 

12  thereof,  shall,  within  thirty  days  after  their  adoption,  be  submitted  to  the 

13  commissioner,  who  shall  examine  them  in  the  same  manner  and  with  the 

14  same  powers  as  in  the  case  of  original  articles  of  organization.    If  he  finds 

15  that  they  conform  to  the  requirements  of  law  he  shall  so  certify  and  en- 

16  dorse  his  approval  thereon,  and  they  shall  thereupon  be  filed  in  the  office 

17  of  the  state  secretary,  who,  upon  the  receipt  of  a  fee  of  ten  dollars,  shall 

18  cause  them  and  the  endorsement  thereon  to  be  recorded,  and  said  articles 

19  of  amendment  shall  then  be  deemed  to  be  a  part  of  the  charter  or  articles 
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of  organization  of  the  company.  No  such  amendment  or  change  shall  20 
take  effect  until  such  articles  of  amendment  have  been  filed  in  the  office  21 
of  the  state  secretary  as  aforesaid.  22 

Kinds  of  Section  51.     No  domestic  stock  company  shall  transact  any  busi-    1 

business  wnicU  ,..,  „  ..  -. 

may  be  com-_^  jjess  othcr  than  that  specified  in  its  charter  or  agreement  or  association,  2 
companies.  except  that  it  may  transact  the  kinds  of  business  specified  below  by  ref-  3 
i89i;  193!       ■  erence  to  the  several  clauses  of  section  forty-seven,  as  follows :  4 

1894.  133,  S§  2,  3;  1898,  380,  §  1.  1920,  327,  §  2. 

522,  §5  31.80.  1900,  92,  §  2;  183,  §  2.  1  Op.  A.  G.  19. 

1895,474,8  5  2,3.  R.  L.  118.  §§  29,  56,  80.  4  Op.  A.  G.  535. 

1896,  140,  §  1;  447.  §  2.  1907.  576,  §§  34.  122.  Op.  A.  G.  (1917)  13. 

1909, 192,  y.        (a)  The  first  and  second,  if  authorized  to  transact  either,  provided  it  5 

1927;  53;  §  2.     has  a  paid-up  capital  of  not  less  than  four  hundred  thousand  dollars,  or  6 

1928,106,  §2.    ^j^^  g^^^  ^^j  second  excepting  ocean  marine  insurance,  if  authorized  to  7 

transact  either,  provided  it  has  a  paid-up  capital  of  not  less  than  three  8 

hundred  thousand  dollars,  or  subdivision  (d)  of  the  second  clause,  if  9 

authorized  to  transact  the  first.  10 

1902, 340,  §  1.        (^)  Any  one  or  more  of  the  fourth,  fifth,  sixth,  seventh,  eighth,  ninth,  11 

1908!  543';  646.  tenth,  twelfth  and  thirteenth,  if  authorized  to  transact  any  one  of  said  12 

i9ii!  200!         clauses,  provided  it  conforms  to  the  requirements  of  section  forty-eight  13 

1913, 489.         jj^  respect  to  paid-up  capital.  14 

f§  M.?22,             (e)  The  eighth,  if  authorized  to  transact  the  first.  15 

1920,327,  §2(c). 

1930  136'  §  6.  (^)  The  sixth,  if  authorized  to  transact  life  insurance,  provided  it  has  a  16 
paid-up  capital  of  not  less  than  four  hundred  thousand  dollars  and  net  17 
cash  assets  over  all  liabilities,  computed  on  the  basis  fixed  by  sections  18 
nine  to  twelve,  inclusive,  of  not  less  than  two  hundred  thousand  dollars,  19 
exclusive  of  said  capital.  20 

§^°34  ?2^2  (^)  The  first,  if  authorized  to  transact  fire  insurance.  21 

1920,  327,  §  2  (c). 

1910,499,  §2.        (J)  The  gfth,  if  incorporated  by  special  act  to  insure  against  loss  or  22 

damage  caused  by  the  explosion  of  steam  boilers.  23 

1920. 327,  §  2.        (n)  Such  othcr  form  or  forms  of  insurance  coverage  not  included  in  the  24 

1924,298,5  1;  ^^i   .  „  .■         o      .  1         .  ^  r     1  J.1  •       o- 

450,  §  5.  provisions  of  section  forty-seven  and  not  contrary  to  law  as  the  commis-  zo 

sioner  in  his  discretion  may  authorize  and  license  and  which  shall  be  26 
transacted  only  upon  such  terms  and  conditions  as  he  may  from  time  to  27 
time  prescribe  and  upon  payment  of  the  fee  prescribed  by  section  fourteen.  28 

1928, 106,  §  2.  Nothing  in  this  section  shall  permit  any  domestic  stock  company  to  29 
combine  classes  of  business  which  may  not  be  combined  under  section  30 
forty-eight.  31 

Section  52.     [Repealed,  1928,  106,  §  5.]  1 

Section  53.    [Repealed,  1922,  76.]  1 

Ss°s''which"m'a  Section  54.  No  domestic  mutual  company  shall  transact  any  other  1 
be  combined  by  J^ind  of  busiucss  than  is  specified  in  its  charter  or  agreement  of  association,     2 

certain  mutual  ,  .  .  ,  , .    .  ,        i  •      ,         c  i         •  */?    J       o 

companies.        cxccpt  that  it  mav  in  addition  transact  the  kinds  oi  business  specined    6 

1SS7    '^1 4  *  -  J 

§  31.' "    '         below  by  reference   to   the   several  clauses  of  section  forty-seven,  as    4 

1894,  133.  5  2;,,,  c 

522,  §31.  follows:  -J 

1896.  140;  447,  §  2.  R.  L.  118,  §§  29,  56.         1920,  327,  §  2. 

1898,  380,  §  1.  1907,  576,  §§34.  122.         1925,  267,  §  5. 

1900,  92,  §  2;  183,  §  2. 

1907, 576,  s  34.      (a)  The  first,  if  authorized  to  transact  fire  insurance ;    the  first  and    6 

i92s!  267!  I  s!    third,  the  third  and  eighth,  or  the  first,  third  and  eighth,  if  authorized  to    7 

"  '  transact  any  one  of  said  clauses.  S 
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9       (b)  The  second,  if  authorized  to  transact  the  first  and  it  has  two  million  I9i8,  so. 

10  dollars  of  insurance  in  force  in  not  less  than  eight  hundred  separate  risks  Igio]  32?;  §  2. 

11  in  the  commonwealth.  1925.267,  §5. 

12  (c)  The  si.xth,  excepting  subdivision  (e)  thereof,  if  authorized,  to  trans-  1007. 576, 

13  act  life  insurance,  whether  or  not  it  has  a  capital  stock,  provided  it  has  net  io2'o.'i.i2V 

14  cash  assets  over  all  liabilities,  computed  on  the  basis  fixed  by  sections  iii2r,,^267f  §  5. 
1.5  nine  to  twelve,  inclusive,  of  not  less  than  four  hundred  thousand  dollars.  ^'■'-'■■2S4,  §8. 
10      (f/)  The  eighth,  if  authorized  to  transact  the  first.  ss^Ji^la 

1925,  267,  §  5. 

17      (e)  Any  one  or  more  of  the  fourth,  fifth,  sixth,  seventh,  eighth,  ninth,  loie.  21. 

15  tenth,  twelfth  and  thirteenth  clauses,  if  authorized  to  transact  business  1923;  153! 

19  under  any  one  of  said  clauses,  provided  that  before  transacting  business  }|i?;  lll[  |  §; 

20  under  any  such  additional  clause,  other  than  the  fourth,  it  shall  have  net  ^^^'-  ^*'-'  ^  ^■ 

21  cash  assets  over  all  its  liabilities,  computed  on  the  basis  fixed  by  sections 

22  ten  to  twelve,  inclusive,  of  not  less  than  one  hundred  thousand  dollars 

23  for  each  additional  clause,  which  net  cash  assets  shall  be  maintained  as 

24  long  as  it  transacts  business  under  such  additional  clause;  and  provided 

25  further,  that  before  transacting  business  under  the  fourth  clause,  it  shall 

26  have  a  fully  paid-up  guaranty  capital  as  provided  in  section  ninety  B  or  a 

27  guaranty  fund  as  provided  in  section  ninety  C,  and  net  cash  assets,  so 

28  computed,  exclusive  of  said  capital  or  fund,  of  not  less  than  one  hundred 

29  thousand  dollars.    Any  mutual  company  transacting  business  under  this 

30  clause  may  accumulate  and  maintain  the  net  cash  assets  required  here- 

31  under  in  addition  to  the  amount  permitted  by  section  eighty.    The  pro- 

32  vision  of  section  twenty-one  that  a  mutual  boiler  company  may  insure  in 

33  a  single  risk  an  amount  not  exceeding  one  fourth  of  its  net  assets  shall  not 

34  apply  to  anv  mutual  company  transacting  business  under  this  clause. 

35  (/)  [Repealed,  1925,  267,  §  5.] 

36  (g)  Such  other  form  or  forms  of  insurance  coverage  not  included  in  the  jpo,  327, 5  2. 

37  provisions  of  section  forty-seven  and  not  contrary  to  law  as  the  commis-  450.  '§*'6. ' 

38  sioner  in  his  discretion  may  authorize  and  license  and  which  shall  be 

39  transacted  only  upon  such  terms  and  conditions  as  he  may  from  time  to 

40  time  prescribe  and  upon  payment  of  the  fee  prescribed  by  section  fourteen. 

41  Nothing  in  this  section  shall  permit  any  domestic  mutual  company  to  1928, 106,  §  3 

42  combine  classes  of  business  which  may  not  be  combined  under  section 

43  forty-eight  A. 

1  Section  55.     Mutual  companies  organized  prior  to  April  si.xth,  nine-  Powers ot 

2  teen  hundred  and  eleven,  to  transact  employers'  liability  insurance  may  companies. 

3  continue  such  business  under  the  si.xth  clause  of  section  forty-seven.  5i2*§'3L'    ^' 

4  They  may  also  transact  all  the  kinds  of  business  specified  in  the  said  sixth  Hl^-^  447,^ §^2. 

5  clause  if  authorized  so  to  do  by  a  vote  of  two  thirds  of  the  policyholders  {{'^•^2'  ^  ^' 

6  present  and  voting  at  a  meeting  called  therefor.  R^  l.  us,  §  29. 

7  Mutual  companies  organized  prior  to  March  first,  nineteen  hundred  §§34.122. 

8  and  fifteen,  to  transact  steam  boiler  insurance  may  transact  all  the  kinds  igui  251,  §  1. 

9  of  business  specified  in  the  fifth  clause  of  section  forty-seven. 

1912,  311.  1913,  750.  1915,  17S,  §  1. 

1  Section  56.     Any  domestic  corporation  subject  to  chapter  one  hun-  Reincorpora- 

2  dred  and  seventy-six  and  confining  its  membership  to  a  particular  order  {J-raal  sodety 

3  or  fraternity  may  by  a  two  thirds  vote  of  its  policy  or  certificate  holders  ehapte'ne. 

4  voting  thereon  adopt  this  section  at  a  meeting  called  to  consider  the  \l°l-  ^',',!j;  1 2^- 

5  same,  of  which  meeting  written  or  printed  notice  shall  be  mailed  to  each  i";^-  2t''§V' 

6  policy  or  certificate  holder  at  least  thirty  days  before  tlie  day  fixed  for  the  i'J3i;426,  §274. 


2326  INSURANCE.  [Chap.  175. 

meeting,  and  be  reincorporated  nnder  this  chapter  as  a  stock  company  to  7 
insure  only  against  the  disability  of  the  insured  by  sickness  and  the  bodily  8 
injury  and  death  of  the  insured  by  accident  as  provided  in  subdivisions  9 
(a)  and  (rf)  of  the  sixth  clause  of  section  forty-seven.  The  members  of  10 
such  corporation  may  vote  on  this  proposition  by  proxy,  if  the  instrument  11 
appointing  the  proxy  is  filed  with  the  secretary  of  the  corporation  at  least  12 
fi\e  days  before  said  meeting,  and  the  aforesaid  notice  to  the  policy  and  1.3 
certificate  holders  shall  so  state!  A  copy  of  such  vote  certified  to  by  the  14 
president,  secretary  and  a  majority  of  the  directors  of  the  corporation  15 
shall  be  filed  with  the  commissioner.  If  such  vote  be  in  the  affirmative  16 
the  recording  officer  shall  cause  a  notice  to  be  mailed  to  each  policy  or  17 
certificate  holder  at  his  last  known  address,  reciting  the  substance  of  such  18 
vote,  and  stating  that  books  for  cash  subscriptions  for  stock  in  said  com-  19 
pany  have  been  opened  in  the  home  office  and  will  continue  open  for  20 
sixty  days  from  the  date  of  said  notice,  and  that  a  policy  or  certificate  21 
holder  in  said  corporation  may  have  a  prior  right  within  said  period  to  22 
subscribe  for  said  stock;  and  stating  also  that  no  member  shall  subscribe  23 
for  more  than  ten  shares  thereof,  and  that  the  par  value  shall  be  twenty-  24 
five  dollars  per  share ;  and  stating  also,  in  a  form  satisfactory  to  the  com-  25 
missioner,  the  financial  condition  of  the  corporation  at  the  time  of  the  26 
meeting  aforesaid.  If  within  said  period  of  sixty  days  the  capital,  as  27 
fixed,  shall  be  oversubscribed  by  policy  or  certificate  holders,  the  directors  28 
shall  allot  to  each  his  proportionate  part  of  the  amount  subscribed.  At  29 
the  expiration  of  said  period  of  sixty  days,  the  said  right  of  priority  to  30 
subscribe  shall  cease,  and  subscriptions  for  stock  then  undisposed  of  may  31 
be  received  from  any  member  or  certificate  holder  or  other  person  and  to  32 
any  amount.  Within  thirty  days  after  the  stock  has  been  subscribed,  a  33 
meeting  of  the  subscribers  shall  be  called  by  a  notice  signed  by  the  re-  34 
cording  officer  of  the  corporation,  stating  the  time,  place  and  purpose  of  35 
the  meeting,  a  copy  of  which  notice  shall,  seven  days  at  least  before  the  36 
day  appointed  for  the  meeting,  be  given  to  each  subscriber,  or  left  at  his  37 
usual  place  of  business  or  residence,  or  deposited  in  the  post  office,  post-  38 
paid,  and  addressed  to  him  at  his  usual  place  of  business  or  residence.  39 
Said  recording  officer  shall  make  an  affidavit  of  his  doings,  which,  with  a  40 
copy  of  the  notice,  shall  be  recorded  in  the  records  of  the  corporation.  At  41 
such  meeting,  including  any  necessary  or  reasonable  adjournment  thereof,  42 
by-laws  of  such  stock  company  shall  be  adopted,  and  the  secretary,  di-  43 
rectors  and  such  other  officers  as  the  by-laws  require  shall  be  chosen.  44 
The  president,  treasurer  and  other  officers  that  the  said  by-laws  authorize  45 
them  to  choose  shall  be  elected  by  the  directors  at  a  meeting  held  directly  46 
after  the  adjournment  of  the  stockholders'  meeting.  A  certificate  of  47 
organization,  containing  a  statement  that  the  capital  stock  has  been  paid  48 
in  in  cash,  shall  be  signed  and  sworn  to  by  the  president,  secretary  and  a  49 
majority  of  the  directors  of  such  corporation,  and  shall,  with  the  records  60 
of  the  corporation  pertaining  to  the  reincorporation,  be  submitted  to  the  51 
commissioner.  If  it  appears  that  the  requirements  of  this  section  have  52 
been  complied  with,  the  commissioner  shall  so  certify  and  approve  the  53 
certificate  by  his  endorsement  thereon.  Such  certificate  shall  thereupon  54 
be  filed  with  the  state  secretary,  who,  upon  payment  of  a  fee  of  one  55 
twentieth  of  one  per  cent  of  the  total  amount  of  the  authorized  capital,  56 
but  not  less  than  one  hundred  dollars,  shall  issue  to  such  corporation  a  57 
certificate  of  reincorporation  as  a  stock  company,  with  the  powers  retained  58 
and  hereby  conferred.  Upon  the  issuance  of  such  certificate  such  com-  59 
pany  shall  cease  to  issue  policies  or  certificates  upon  its  former  plan,  and  60 
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ni  shall  then  be  empowered  to  transact  its  business  under  this  chapter,  with 
(i2  all  the  obiio;ati()ns,  ritrlits  and  privileges  that  it  would  be  subject  to  had 
(l.'J  it  been  incorporated  thereunder. 

(»4  The  company  shall  he  subject  to  all  the  liabilities  of  the  former  corpora- 
O.j  tion,  and  be  entitled  to  all  its  assets.  All  policies  or  certificates  in  force  at 
00  the  date  of  reincorporation  shall  continue  in  full  force  and  effect  in  all 
07  their  provisions,  agreements  and  vuidertakings,  and  shall  be  construed  ac- 
OS  cording  to  the  laws  under  which  they  were  issued,  except  that  the  policy 

09  or  certificate  holder  shall  not  be  liable  to  any  extra  assessment;  provided, 

70  that  the  rates  for  benefits  for  death  from  natural  causes  may  from  time  to 

71  time  be  raised  if  the  experience  of  the  company  shows  it  to  be  necessary. 

72  Any  defences  or  evidence  relative  to  such  policies  or  certificates  open 

73  under  such  provisions  shall  constitute  a  defence,  and  shall  be  received  as 

74  evidence  in  any  controversy  between  the  parties  to  or  interested  in  such 
7.^  policies  or  certificates.  No  such  reincorporated  company  shall  declare  a 
70  stock  dividend  unless  its  surplus  thereafter  would  be  equal  to  the  amount 

77  of  the  surplus  at  the  time  of  reincorporation. 

78  Any  company  reincorporated  under  this  section  may  increase  its  capital 

79  stock  in  the  manner  provided  in  section  seventy,  and  may,  if  it  has  suffi- 

80  cient  capital,  transact  all  the  kinds  of  business  permitted  to  domestic 

81  companies  by  section  fifty-one. 

Stock  Com-panies. 

1  Section  57.    The  board  of  directors  of  each  domestic  stock  company  Directors:  eiec- 

2  shall  consist  of  not  less  than  five  members,  a  majority  of  whom  shall  be  quorumrterm, 

3  residents  of  the  commonwealth,  chosen  by  ballot  from  the  stockholders.  vacMcies. 

4  They  shall  hold  office  for  one  year  or  for  the  term  provided  in  the  by-laws  R^^l'sf;^^^'^' 

5  as  authorized  in  the  following  paragraph,  and  until  their  successors  are  ||j3,  5.^7. 

6  qualified.    A  majority  of  those  in  attendance  may  transact  business,  and  §§3,'4. 

7  not  less  than  four  shall  constitute  a  quorum. 

1856.  252,  §  11.  1887,  214,  §  32.  R.  L.  US,  §  32. 

G.  S.  58,  §27.  1894.522,5  32.  1907,576,55  36,122. 

P.  S.  119,  5  51.  1896.253. 

8  The  by-laws  of  such  a  company  may  divide  its  board  of  directors  into  By-iaws  may 

9  one,  two,  three  or  four  classes,  and  provide  for  the  election  thereof  at  its  torllnto'^^'^" 

10  annual  meetings  in  such  manner  that  one  class  only  shall  retire  and  VMsmcies. 

11  their  successors  be  chosen  each  year.     Vacancies  in  any  class  may  be  ^887*^214  5  25 

12  filled  by  the  board  by  election  for  the  unexpired  term. 

1894,522,5  25.  R.  L.  118,  5  25.  1907,576,15  26,122. 

13  Vacancies  in  any  other  office  may  be  filled  by  the  directors  or  the  other 

14  stockholders  as  the  by-laws  may  provide.  how  Slid'. 

1854.4.53,5  4.  PS.  119,  5  51.  R.  L.  118,  I  32. 

1856,  252.  5  11.  1887.  214,  §  32.  1907.  576,  56  36,  122. 

G.  S.  58,  5  27.  1894,  522,  5  32. 

1  Section  58.    The  board  of  directors  shall  annually  choose  by  ballot  Directors; 

2  a  president,  who  shall  be  a  member  of  the  board,  a  secretary,  and,  if  the  1832,95, 

3  by-laws  so  provide,  a  treasurer,  who  may  also  be  the  president  or  secre-  r  s'.  37.' 

4  tary,  and  such  other  officers  as  the  by-laws  may  provide.  55  3. 4,  6,  88. 

1854,453,55  1.4.  PS.  119,  5  52.  R.  L.  118,  55  32,  41. 

1856.  252.  I  12.  1887,  214,  §  32.  1907,  576,  55  36,  44,  122. 

G.  S.  58,  5  29.  1894.  522,  5  32. 

5  They  shall  call  special  meetings  when  written  requests  therefor,  signed  J*'|'  \l^-.  ^ 

6  by  owners  of  one  fifth  of  the  capital  or  by  twenty  stockholders,  are  filed  i854,  4.53,  5  2. 


2328 


INSURANCE. 


[Chap.  175. 


1856,  252, 
§§9,  13. 
G.  S.  58, 
§§  15,  29. 


in  the  office  of  the  company.    All  matters  proposed  to  be  acted  upon  at 
any  meeting  of  the  company  shall  be  specified  in  the  call  therefor. 

p.  S.  119,  §§  41,  53.         1894,  522,  §§  25,  32.         1907,  576,  §5  26,  36,  122. 
§§  25,  32.         _,.-... 


1887,  214, 


R.  L.  118,  §§  25,  32. 

They  shall  at  each  annual  meeting  of  the  company  submit  a  full  state- 


9 


1854,  453,  §  12. 

G.  s.' 58r'§  34.  ■  ment  of  the  transactions  of  the  company  during  the  previous  year  and  10 
i88"7, 214,  §  32.  of  its  financial  condition.  11 

1894,522,5  32.  R.  L.  118,  5  32.  1907,  576,  §§  36,  122. 


Duties  of 
president  and 
secretary. 
Records. 
Penalty  for 
false  record. 


1832,  95,  |1. 
R.  S.  37,  §  4. 
1854,  453,  §  4 
1856,  252, 
§§11,  12. 
G.  S.  58, 
§§  27,  28. 
P.  S.  119, 
§§  51,  52. 
1887,  214,  §  3 
1894,  522,  §  3 
R.  L.  118. 
§§32,41. 
1907,  576, 
§§  36,  44,  122, 


Section  59.     The  president,  or  in  his  absence  the  vice  president,  if  1 

any,  shall  preside  at  all  meetings  of  the  directors  or  stockholders.    In  2 

the  absence  of  both  said  officers  a  temporary  president  may  be  chosen.  3 

1856,  252,  §  12.  P.  S.  119,  §  52.  R.  L.  118,  §§  32,  41. 


G.  S.  58,  §  28. 
1864,  113. 


1887,  214.  §  32. 
1894,  522,  §  32. 


1907,  576,  1 

1908,  471. 


i  36,  44,  122. 


The  secretary  shall  keep  a  list  of  stockholders  and  of  the  number  of 
shares  standing  in  the  name  of  each  and  a  record  of  the  transfers  thereof. 
He  shall  keep  a  record  of  the  votes,  which  shall  show  whether  cast  in  per- 
son or  by  proxy;  a  record  of  all  other  proceedings  of  all  meetings  of  the 
directors  or  the  stockholders;  a  record  of  all  policies  issued  and  of  all 
authorized  assignments,  transfers  and  cancellations  thereof;  and  such 
other  books  and  records  as  the  president  and  directors  may  require. 
The  records  so  kept  shall  be  evidence  of  all  elections  and  of  the  transac- 
tions to  which  they  relate,  and  shall  be  open  to  the  inspection  of  any  in- 
terested person.  A  secretary  who  wilfully  makes  a  false  record  shall  be 
deemed  guilty  of  perjury. 


4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 


Qualification 
and  bonds 
of  officers. 
Penalty. 
1832,95,  §§1,4. 
R.S.37,  §§4,6, 
1854,  453,  §  4. 


Section  60.     The  president,  vice  president,  if  any,  the  secretary,  1 

assistant  secretary,  if  any,  the  treasurer  and  assistant  treasurer,  if  any,  2 

shall  be  annually  sworn  and  their  oaths  entered  of  record  in  the  books  3 

of  the  company.  4 

R.  L.  lis,  §§  32,  41. 


1856,  252,  §  12. 
G.  S.  58,  §  28. 
1864,  113,  §  1. 


P.  S,  119,  §  52. 
1887,  214,  §  32. 
1894,  522,  I  32. 


1907.  576,  §§  36,  44,  122. 

1908,  471. 


^85|.  252  §^11.      Each  director  shall  file  with  the  secretary  a  written  acceptance  of  the 
p.  s.  119,  §  5i.  trust  before  he  is  qualified  to  act. 

1887,  214,  §  32.  ^ 

^  1894,522,  §  32.  R.  L.  118,  §  32. 


1907,  576,  §§  36,  122. 


1854,  453, 
1856,  252, 
G.  S.  58.  § 
P.  S.  119, 
1887,  214, 
1894,  522, 
R.  h.  118, 
1907,  576, 
§§  26,  122 
1926.  14,  ■ 


§4. 
§9. 
tl7. 
§41. 
§  25. 
§  25. 
§  25. 


§1- 


The  secretary,  the  treasurer,  if  any,  and  each  assistant  secretary  and  7 
each  assistant  treasurer  of  such  a  company  shall,  before  entering  upon  his  8 
duties,  give  a  bond  payable  to  the  company  conditioned  upon  the  faithful  9 
performance  of  his  duties.  The  bond  shall  be  executed  as  surety  by  a  10 
surety  company  authorized  to  transact  business  in  the  commonwealth  11 
and  shall  be  in  a  form  satisfactory  to  the  commissioner  and  in  such  penal  12 
sum  as  the  directors  shall  prescribe.  If  the  authority  of  any  such  surety  13 
company  to  transact  business  in  the  commonwealth  is  terminated,  each  14 
officer  bonded  as  aforesaid  by  such  surety  company  shall  forthwith  15 
execute  a  new  bond  in  compliance  with  this  section.  A  secretary  or  16 
assistant  secretary  or  treasurer  or  assistant  treasurer  who  enters  upon  or  17 
performs  any  of  the  duties  of  his  office  without  having  previously  executed  18 
a  bond  in  compliance  with  this  section  shall  be  punished  by  a  fine  of  not  19 
less  than  one  hundred  nor  more  than  five  hundred  dollars.  20 


Rights  of  Section  61.     Each  stockholder  of  such  a  company  shall  be  entitled  to  1 

Proxies       '  ouc  votc  for  each  share  he  holds  in  the  choice  of  directors  and  at  all  meet-  2 

1832,  9.5,  §  3.  .  p  ,  ,  Q 

R.  s.  37,  §  5.  ings  or  the  companv.  o 
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4      Proxies  may  be  authorized  by  written  power  of  attorney.  i854, 453, 

1856.  252,  §  11.  p.  S.  119.  5  51.  R.  L.  US,  5  32.  5§  3,  4. 

G.  S.  58.  §  27.  1SS7,  214.  5  32.  1907,  57fi.  55  36,  122. 

1881.  142.  1894,  522,  5  32.  1928,  185. 

1  Section  62.     Thedirectorsorotherofficcrsof  such  a  company  making  Liability  of 

2  or  authorizing  an  investment  or  loan  in  violation  of  sections  sixty-three,  "^'[ai"  u"nau- 

3  sixty-five  or  sixty-six  shall  be  personally  liable  to  the  stockholders  for  any  is'j7,^ito''°H 

4  loss  caused  thereby.  iM.  iss.S'^i 

5  If  they  allow  to  be  insured  on  a  single  risk  a  larger  amount  than  i856,'  252! 

6  authorized  by  section  twenty-one,  they  shall  be  personally  liable  fore.  s. '58,' 

7  any  loss  in  excess  of  the  amount  to  which  they  might  lawfully  insure.  i864,'29.' 

8  If  they  make  or  assent  to  further  insurance  knowing  that  the  accrued  fj  fslli'. 

9  losses  of  the  company  equal  its  net  assets,  they  shall  be  personally  liable  Jg|^;  ^i^|  |  If 
10  for  any  loss  under  such  insurance. 

R.  L.  lis,  533.  1907,576,55  36,122.  10  Gray,  325.  12  Gray,  355. 

Investments  of  All  Companies. 

1  Section  63.     The  capital  stock  and,  in  the  case  of  a  domestic  stock  Payment  and 

2  life  company,  the  net  cash  surplus  required  by  section  forty-eight  shall  capiLund" 

3  be  paid  in  cash  within  twelve  months  after  the  date  of  the  charter  or  5832,^95,  5  2. 

4  certificate  of  organization,  but  no  certificates  of  full  shares  and  no  policies  fgsf.ls'afj^. 

5  shall  be  issued  until  the  whole  capital  and  net  cash  surplus  as  aforesaid  is  q  ^|'||^v ^30*' 

6  paid  in.    A  majority  of  the  directors  shall  certify  on  oath  that  the  money  ||7|'|2'5. 

7  has  been  paid  by  the  stockholders  for  their  respective  shares,  and  that  the  p.  s.'  lig, 

8  same  is  held  as  the  capital  of  the  company,  in\ested  and  to  be  invested  as  i885,'3ci8. 

9  required  by  this  section. 

1887.  214.  5  .34.  1907.  576.  55  37,  122.         1930.  136.  5  9- 

1894,  522.  §  34.  1921.  215.  5  3.  146  Mass.  224. 

R.  L.  118,  §34.  1923,  297,  §  1. 

10  The  capital  of  any  domestic  company,  other  than  life,  and  three  fourths  1817, 120, 5  3. 

11  of  the  reserve  of  any  domestic  stock  or  mutual  life  company,  shall  be  isse,  208. 

12  invested  only  as  follows:  —  '  }|p;  It 

13  1.  In  the  public  funds  of  the  United  States  or  District  of  Columbia,  or  Jf^f;  fl^^j^jj*' 

14  of  any  state  of  the  United  States.  p^'s'm  §  55 

15  2.  (a)  In  the  legallv  authorized  bonds  or  notes  of  anv  countv,  city,  i887. 214, 5  34. 

...  X   '  f  ^    1894    522,  §  34. 

16  town,  school  or  water  district  in  the  commonwealth.  i896!  i7i' 

17  (6)  In  the  bonds  or  notes  of  any  county,  city,  school  or  water  district,  1907.'  oie. 
IS  or  other  political  subdivision,  located  in  any  other  state  in  the  United  fgol^'gl;'"' 

19  States,  and  having  a  population,  according  to  the  last  national  or  state  ^^^°'  ^''^^  5 1- 

20  census  preceding  the  date  of  such  investment,  of  more  than  one  hundred 

21  thousand  inhabitants,  provided  that  such  notes  or  bonds  are  legally 

22  authorized  and  are  a  direct  obligation  of  the  county,  city,  school  or  water 

23  district  or  political  subdivision  issuing  the  same. 

24  (c)  In  the  bonds  or  notes  of  any  county,  city,  town,  school  or  water 

25  district,  or  other  political  subdivision,  located  in  any  other  state  of  the 

26  United  States  and  having  an  indebtedness,  after  deducting  the  amount  of 

27  its  water  debt  and  securities  in  the  sinking  funds  available  for  payment 

28  of  its  bonds,  not  in  excess  of  five  per  cent  of  the  valuation  of  property 

29  therein  as  assessed  for  taxation  ne.xt  preceding  the  date  of  such  invest- 

30  ment,  provided  that  such  bonds  or  notes  are  legally  authorized  and  are  a 

31  direct  obligation  of  the  county,  city,  town,  school  or  water  district  or 
.32  other  political  subdivision  issuing  the  same. 

•33      3.  In  securities  of  the  same  classes  as  those  described  in  paragraph  one 
34  and  clauses  (b)  and  (c)  of  paragraph  two,  and  subject  to  the  limitations 
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therein  expressed,  issued  by  the  Dominion  of  Canada  or  any  province  35 
thereof,  or  by  any  municipality  or  political  subdivision  thereof.  36 

4  0p.A.  G.  H4.  ^  jjj  ^jjg  bonds  or  notes  of  any  railroad  or  street  railway  corporation  37 
incorporated  or  located  wholly  or  in  part  in  the  commonwealth,  or  in  the  .38 
mortgage  bonds  of  any  railroad  corporation  located  wholly  or  in  part  in  .39 
any  state  of  the  United  States  whose  capital  stock  equals  at  least  one  40 
third  of  its  funded  indebtedness,  which  has  paid  regularly  for  the  five  41 
years  next  jjreceding  the  date  of  such  investment  all  interest  charges  on  42 
said  funded  indebtedness,  and  which  has  paid  regularly  for  such  period  43 
dividends  of  at  least  four  per  cent  per  annum  upon  all  its  issues  of  capital  44 
stock,  or  in  the  mortgage  bonds  of  any  railroad,  railway  or  terminal  45 
corporation  which  have  been,  both  as  to  princi])al  and  interest,  assumed  46 
or  guaranteed  by  any  such  raiiroarl  or  railway  corporation.  47 

5.  In  the  mortgage  bonds  of  any  railroad  corporation  located  wholly  or  48 
in  part  in  any  state  of  the  United  States  whose  liens  junior  to  such  mort-  49 
gage  bonds  equal  at  least  one  third  of  the  funded  indebtedness  secured  50 
by  such  mortgage  bonds  and  bonds  prior  thereto  which  has  paid  regularly  51 
for  the  five  years  next  preceding  the  date  of  such  investment  all  interest  52 
charges  on  the  said  funded  indebtedness,  and  which  has  paid  regularly  for  53 
such  period  at  least  four  per  cent  interest  on  such  junior  securities.  54 

6.  In  the  notes  of  any  equipment  trust  created  in  behalf  of  any  railroad  55 
coming  within  the  terms  of  paragraph  four  or  five,  provided  that  the  plan  5() 
of  such  trust,  in  case  of  any  railroad  coming  within  the  terms  of  paragraph  57 
four,  includes  an  initial  cash  payment  of  at  least  twenty-five  per  cent,  and,  .58 
in  case  of  any  railroad  coming  within  the  terms  of  paragraph  five,  of  at  59 
least  forty  per  cent,  and  that  such  notes  mature  not  later  than  fifteen  60 
years  from  the  date  of  issue.  61 

4  0p  AGiiI'  "•  ^'^  loans  upon  improved  and  unencumbered  real  property  in  any  62 
state  of  the  United  States  and  upon  leasehold  estates  in  improved  real  63 
property  for  a  term  of  ninety-nine  years  or  more  where  fifty  years  or  more  64 
of  the  term  is  unexpired  and  where  unencumbered  except  by  rentals  65 
accruing  therefrom  to  the  owner  of  the  fee,  and  where  the  mortgagee  is  66 
entitled  to  be  subrogated  to  all  the  rights  under  the  leasehold.  No  loan  67 
on  such  real  property  or  such  leasehold  estate  shall  exceed  sixty  per  cent  68 
of  the  fair  market  value  thereof  at  the  time  of  such  loan,  and  a  certificate  69 
of  the  value  of  such  property  shall  be  executed  before  making  such  loan  70 
by  the  persons  making  or  authorizing  such  loan  on  behalf  of  the  compan}',  71 
which  certificate  shall  be  recorded  on  the  books  of  the  company.  Real  72 
property  shall  not  be  deemed  to  be  encumbered  within  the  meaning  of  73 
this  paragraph  by  reason  of  the  existence  of  instruments  reserving  mineral,  74 
oil  or  timber  rights,  rights  of  way,  sewer  rights,  rights  in  walls,  nor  by  75 
reason  of  building  restrictions  or  other  restrictive  covenants,  nor  by  76 
the  reason  that  it  is  subject  to  lease  under  which  rents  or  profits  are  77 
reserved  to  the  owner,  provided  that  the  security  for  such  loan  is  a  first  78 
lien  upon  such  real  property  and  that  there  is  no  condition  or  right  of  79 
re-entry  or  forfeiture  under  which  such  lien  can  be  cut  ott',  subordinated  80 
or  otherwise  disturbed.  81 

8.  In  such  real  property  as  shall  be  required  for  the  convenient  accom-  82 
modation  in  the  transaction  of  its  business,  subject  to  section  sixty-four.  83 

9.  In  bonds  of  the  American  Telephone  and  Telegraph  Company  and  84 
first  mortgage  bonds  of  its  subsidiary  operating  companies.  85 

10.  In  banker's  acceptances  and  bills  of  exchange  of  the  kinds  and  86 
maturities  made  eligible  by  law  for  rediscount  with  federal  reser\'e  banks,  87 
provided  that  the  same  are  accepted  by  a  bank  or  trust  company  incorpo-  88 
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89  rated  under  the  laws  of  the  United  States  or  this  commonwealth  or  any 

90  other  bank  or  trust  company  which  is  a  member  of  the  Federal  Reserve 

91  System. 

92  11 .  In  mortgage  bonds  issued  by  light  and  power  companies  operating 

93  in  states  having  commissions  or  other  regulating  bodies  whose  approval 

94  is  necessary  to  the  issue  of  such  securities,  provided  that  such  companies 

95  have  gross  earnings  for  the  jjreceding  year  in  excess  of  one  million  dollars 

96  and  net  earnings,  after  deducting  operating  expenses,  and  taxes  but  not 

97  deducting  depreciation  charges,  of  at  least  twice  the  interest  charges  on 

98  the  bonds  in  question  and  ail  underlying  issues,  including  rentals. 

99  12.  In  loans  upon  the  security  of  its  own  policies  not  exceeding  at  the 

100  time  of  making  the  loan  the  legal  reserve  on  the  policy. 

101  13.  In  the  capital  stock  of  companies  organized  under  the  fourteenth 

102  clause  of  section  forty-seven;   provided  that  the  ab()\e  specified  propor- 

103  tionate  part  of  the  reserve  of  any  domestic  stock  or  mutual  life  company 

104  shall  not  be  invested  in  such  capital  stock. 

105  14.  In  farm  loan  bonds  lawfully  issued  by  federal  land  banks  incorpo- 
10(1  rated  under  the  act  of  congress  approved  July  seventeenth,  nineteen 

107  hundred  and  sixteen,  entitled  "An  Act  to  provide  capital  for  agricultural 

108  development,  to  create  standard  forms  of  investment  based  upon  farm 

109  mortgage,  to  equalize  rates  of  interest  upon  farm  loans,  to  furnish  a  mar- 

110  ket  for  United  States  bonds,  to  create  government  depositaries  and  finan- 

111  cial  agents  for  the  United  States,  and  for  other  purposes." 

112  15.  In  loans  secured  by  collateral  security  consisting  of  any  of  the  sop.  a.  g.  u? 

113  above. 

1  Section  64.     All  investments  and  deposits  of  the  funds  of  any  such  investments, 

2  company  shall  be  made  in  its  corporate  name;  and  no  director  or  other  and°ioan3'""^^ 

3  officer  thereof,  and  no  member  of  a  committee  having  any  authority  r*'|.'37I''§\4; 

4  in  the  investment  or  disposition  of  its  funds,  shall  accept,  or  be  the  sf^i'i'fj' 

5  beneficiarv,  either  directlv  or  remotelv,  of  anv  fee,  brokerage,  commis-  i854, 453,  §  6. 
b  sion,  gilt  or  other  consideration  tor  or  on  account  or  any  loan,  deposit,  §§4.35. 

7  purchase,  sale,  payment  or  exchange  made  by  or  in  behalf  of  such  com-  g.  s.'  ss.' 

8  pany,  or  be  pecuniarily  interested  in  any  such  purchase,  sale  or  loan,  is72?'375',Ti5. 

9  either  as  borrower,  principal,  co-principal,  agent  or  beneficiary,  except  p^^'usi, 

10  that,  if  a  policyholder,  he  shall  be  entitled  to  all  the  benefits  accruing  f i|^' Ih""^' ||' 

11  under  the  terras  of  his  contract.  1 894!  522.' §  25. 

in         X-       •  11  1  •  !•    •  ,      1,    R    L.  118,  §25. 

iji      JNo  investment,  sale  or  loan,  except  loans  on  its  own  policies,  shall  i?o".  576. 

13  be  made  which  has  not  first  been  authorized  by  the  board  of  directors,  uTMass.  292. 

14  or  by  a  committee  thereof  charged  with  the  duty  of  investing  or  loaning  sljp"^ a!*?! ^*7i 

15  the  funds  of  the  company;    nor  shall  any  deposit  be  made  in  a  bank  or  -"^p  a.g. 208. 
1(3  banking  institution  unless  such  bank  or  banking  institution  has  first 

17  been  approved  as  a  bank  of  deposit  by  the  board  of  directors  or  said 

18  committee  thereof,  and  unless  the  vote  authorizing  such  investment, 

19  sale  or  loan  or  approval  of  the  place  of  deposit  has  been  duly  recorded 

20  in  the  books  of  the  company. 

21  No  domestic  company  hereafter  acquiring  title  to  real  estate  under 

22  the  conditions  of  any  mortgage  owned  by  it,  or  by  purchase  or  set-oft' 

23  on  execution  upon  judgment  for  debts  due  it  previously  contracted  in 

24  the  course  of  its  business,  or  by  other  process  in  settlement  for  debts, 

25  shall  hold  it  for  a  longer  period  than  five  years  without  the  written 

26  permission  of  the  commissioner;    nor  shall  any  such  company  invest 

27  in  real  estate  except  to  the  extent  that  may  be  necessary  for  its  con- 

28  venient  accommodation  in  the  transaction  of  its  business,  and  then  in 
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no  case  to  exceed  ten  per  cent  of  its  invested  assets,  including  cash  in  29 
banks.  30 

Such  company  shall  not  engage  in  buying  or  selling  goods,  wares  or  31 
merchandise,  except  articles  insured  by  it  on  which  losses  are  claimed,  32 
and  except  in  replacing,  rebuilding  or  repairing  insured  property  as  pro-  33 
vided  in  its  policies.  34 


Certain^  SECTION  65.     No  domcstic  Company  shall,  except  in  effecting  the  sale  1 

mortgages  of  real  estate  owned  by  it,  and  then  only  with  the  approval  of  the  commis-  2 

1910, 375,  §2.  sioner,  invest  any  of  its  funds  in  loans  upon  mortgages  except  upon  the  3 

1923!  297,  §  2.  couditious  cxprcsscd  in  the  seventh  paragraph  of  section  sixty-three.  4 


Investments 
of  life  com- 
panies. 
1907,  576, 
1909,  95. 
1923,  297,  §  3. 
1931,  286. 
3  Op.  A.  G.  147. 
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Section  66.  Except  as  otherwise  provided,  no  domestic  life  company  1 
shall  invest  any  of  its  funds  in  any  unincorporated  business  or  enterprise,  2 
or  in  the  stocks  or  evidence  of  indebtedness  of  any  corporation  the  owners  3 
or  holders  of  which  stock  or  evidence  of  indebtedness  may  in  any  event  4 
be  or  become  liable  on  account  thereof  to  any  assessment  except  for  5 
taxes,  nor  shall  such  life  company  invest  any  of  its  funds  in  its  own  stock  6 
or  in  the  stock  of  any  other  insurance  company.  No  such  life  company  7 
shall  invest  in,  acquire  or  hold  directly  or  indirectly  more  than  ten  per  8 
cent  of  the  capital  stock  of  any  corporation,  nor  shall  more  than  ten  per  9 
cent  of  its  capital  and  surplus  be  invested  in  the  stock  of  any  one  corpora-  10 
tion.  No  such  life  company  shall  subscribe  to  or  participate  in  any  under-  11 
writing  of  the  purchase  or  sale  of  securities  or  property,  or  enter  into  any  12 
transaction  for  such  purchase  or  sale  on  account  of  said  company  jointly  13 
with  any  other  person,  nor  shall  any  such  life  company  enter  into  any  14 
agreement  to  withhold  from  sale  any  of  its  property,  but  the  disposition  15 
of  its  property  shall  be  at  all  times  within  the  control  of  its  board  of  16 
directors.  17 

Nothing  in  this  section  or  in  section  sixty-three  shall  prevent  such  a  18 
life  company  from  investing  or  loaning  any  funds,  not  required  to  be  19 
invested  as  provided  in  section  sixty-three,  in  any  manner  that  the  20 
directors  may  determine;  provided,  that  no  loan  of  such  funds  shall  be  21 
made  to  an  individual  or  firm  unless  it  is  secured  by  collateral  security  22 
and  provided  further,  that  such  funds  shall  not  be  invested  in  the  pur-  23 
chase  of  stock  or  evidence  of  indebtedness  prohibited  by  the  preceding  24 
paragraph,  except  as  hereinafter  pro\ided.  Any  such  life  company  may  25 
invest  such  funds  in  the  capital  stock  of  a  trust  company  incorporated  26 
in  and  doing  business  in  the  commonwealth  or  of  a  national  banking  27 
association  incorporated  under  federal  law  and  located  in  any  one  of  the  28 
New  England  states,  if  such  trust  company  or  association  has  paid  divi-  29 
dends  in  cash  of  not  less  than  four  per  cent  on  its  capital  stock  in  each  30 
of  the  five  years  next  preceding  the  date  of  the  investment  and  if  the  31 
amount  of  surplus  of  such  trust  company  or  association  is  at  least  equal  32 
to  fifty  per  cent  of  the  amount  of  its  capital  stock;  but  no  such  life  com-  33 
pany  shall  invest  in  the  aggregate  an  amount  in  excess  of  two  and  one  34 
half  per  cent  of  its  reserve  in  the  purchase  of  stock  of  such  trust  companies  35 
and  national  banking  associations,  nor  shall  it  invest  an  amount  in  excess  36 
of  two  per  cent  of  its  reserve  in  the  purchase  of  the  stock  of  any  one  such  37 
trust  company  or  association,  except  that  if  two  or  more  such  trust  com-  38 
panics  or  associations  merge  or  consolidate  or  one  or  more  such  trust  39 
companies  is  merged  or  consolidated  with  one  or  more  such  associations,  40 
such  a  life  company  may  acquire  stock  of  the  absorbing  or  consolidating  41 
trust  company  or  national  banking  association  to  an  amount  in  excess  of  42 
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4.3  two  per  cent  but  not  in  e.xcess  of  two  and  one  half  per  cent  of  the  reserve 

44  of  such  hfe  company,  if  such  stock  is  received  in  exchange  for  stock  of  the 

4.')  consolidatino;  or  merging  companies  or  associations  owned  by  tlie  life 

40  company  at  the  time  of  the  merger  or  consohdation. 

47  Nothing  in  this  section  or  in  section  sixty-three  shall  prevent  any  such 

48  life  company  from  entering  into  an  agreement  for  the  purpose  of  protect- 

49  ing  tlie  interests  of  the  company  in  securities  law  fully  held  by  it,  or  for 

50  the  purpose  of  reorganization  of  a  corporation  which  issued  securities  so 

51  held,  and  from  depositing  such  securities  with  a  committee  or  depositaries 

52  appointed  under  such  agreement,  nor  from  accepting  corporate  stock  or 

53  bonds  or  other  securities  which  may  be  distributed  pursuant  to  any  such 

54  agreement,  or  to  any  jjlan  of  reorganization;   and  nothing  in  this  section 

55  or  section  sixty-three  shall  prevent  any  such  life  company  from  acquiring 
5()  or  holding  any  property  acquired  in  satisfaction  of  any  debt  pre\iously 

57  contracted,  or  that  shall  be  obtained  by  sale  or  foreclosure  of  any  security 

58  held  by  it;   provided,  that  if  the  property  owned  be  such  as  is  prohibited 

59  for  in\estnient  by  such  company,  it  shall  dispose  of  such  property,  if 
()()  personal,  within  one  year,  and  if  real  estate,  within  five  years,  from  the 
01  date  when  it  acquired  title  to  the  same,  unless  the  commissioner  shall 

62  extend  the  time  for  such  disposition  for  the  reason  that  the  interests  of  the 

63  company  will  suffer  materially  by  a  forced  sale  of  such  property. 

64  A  record  of  such  extension  shall  be  made  by  the  commissioner,  which 

65  shall  state  the  time  of  the  extension,  and  in  that  event  the  sale  of  said 

60  property  may  be  made  at  any  time  before  the  expiration  of  the  time  of 
67  such  extension. 

1  Section  67.     Nothing  in  the  charter  of  any  domestic  mutual  life  charter 

2  company  shall  limit  the   investments  of  such  company  unless  such  invS'Ss." 

3  limitation  is  contained  in  the  general  insurance  laws  in  force  at  the  *'J;^"'°<^ff^>=- 

4  time  of  making  the  investment. 

1888,  165.  1894.  522,  §  28.  R.  L.  118,  §  28.  1907,  576,  §§  31.  122. 


1  Section'  68.     All  property  held  by  any  domestic  company  the  in-  Prohibited 

2  vestment  in  or  loan  on  which  by  such  company  is  prohibited  by  this  to'be's"ofd'' 

3  chapter  shall  be  sold  and  disposed  of  forthwith  unless  the  time  be  ex-  \IqI\  gl*!'  ^  ^^' 

4  tended  by  the  commissioner  in  the  manner  provided  in  section  sixty- 

5  six  or  has  been  so  extended. 

Provmons  as  to  Capital  Stock. 

1  Section  69.     If  the  net  assets  of  the  company  do  not  amount  to  more  Assessment 

2  than  three  fourths  of  its  capital,  it  mav  make  good  its  capital  bv  assess-  iLp'Srld 

3  ment  of  its  stock.  _  '  ^^, 

4  Shares  on  which  such  assessment  is  not  paid  within  sixty  days  after  "o'ceaT"'"'' 

5  demand  shall  be  forfeitable,  and  may  be  cancelled  by  a  vote  of  the  direc-  "*"^"-24q 

6  tors,  and  new  shares  issued  to  make  up  the  deficiency.  §§  "-9. 

7  If  such  company  shall  not,  within  three  months  after  notice  from  1875!  27!''§  e. ' 

8  the  commissioner,  make  good  its  capital  as  aforesaid,  or  reduce  the  same  rJM-e?' 

9  as  provided  in  section  seventy-one,  its  authority  to  transact  new  business  \lll]  lit;  \  It 
10  shall  cease. 

R.  L.  118,  §35.  1907.  576,  §§38,  122. 

1  Section  70.     Such  company  may  issue  pro  rata  to  its  stockholders  increase  of 

2  certificates  of  any  portion  of  its  actual  net  surplus  it  may  decide  to  divide,  i872,''37.i, 

3  which  shall  be  deemed  to  be  an  increase  of  its  capital  to  the  amount  of  i875!'27*§ s. 
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1878. 35,  such  certificates,  or  such  company  may,  at  a  meeting  called  therefor,  vote    4 

p.  s.  119.  to  increase  the  amount  and  number  of  shares  of  its  capital  stock,  and  to    5 

1887, '214,  §  36.  issue  Certificates  thereof  when  paid  in  full.  If  a  company  shall  vote  to  6 
R^t.  118, 1 36!  increase  its  capital  in  the  second  of  the  two  ways  set  forth  in  this  section,  7 
\Ts9.^i22  ^^^  directors  shall  fix  the  price,  not  less  than  par,  at  which,  and  the  time,  8 
}?.\r  5?S  !  o  not  less  than  thirtv  davs  after  the  date  of  such  vote  to  increase,  within  9 
which  the  new  stock  may  be  taken  by  the  stockholders.  And  the  directors  10 
shall  forthwith  give  written  notice  to  each  stockholder  who  was  such  at  11 
the  time  of  the  vote  to  increase,  stating  the  amount  of  the  increase,  the  12 
number  of  shares  or  fractions  of  shares  of  new  stock  that  such  stockholder  13 
is  entitled  to  take,  the  price  at  which  and  the  time  within  which  such  new  14 
stock  may  be  taken.  Within  said  time  each  stockholder  may  take,  at  the  15 
price  fixed  as  aforesaid,  his  proportion  of  such  new  shares  at  the  date  of  16 
such  vote  to  increase.  If  at  the  ex-piration  of  such  time  any  shares  remain  17 
untaken,  the  directors  may  sell  the  same  for  the  benefit  of  the  corporation  18 
in  such  manner  and  for  such  price,  not  less  than  the  price  fixed  as  afore-  19 
said,  as  they  may  determine.  In  whichever  mode  the  increase  is  made,  20 
the  company  shall,  within  thirty  days  after  the  issue  of  such  certificates,  21 
submit  to  the  commissioner  a  certificate  setting  forth  the  proceedings  22 
thereof  and  the  amount  of  such  increase,  signed  and  sworn  to  by  its  23 
president  and  secretary  and  a  majority  of  its  directors.  If  the  commis-  24 
sioner  finds  that  the  increase  is  made  in  conformity  to  law,  he  shall  endorse  25 
his  approval  thereon;  and  upon  filing  such  certificate  so  endorsed  with  26 
the  state  secretary  and  the  payment  of  a  fee  of  one  twentieth  of  one  per  27 
cent  of  the  amount  by  which  the  capital  is  increased  for  filing  the  same,  28 
the  company  may  transact  business  upon  the  capital  as  increased,  and  the  29 
commissioner  shall,  upon  payment  of  the  fee  prescribed  by  section  four-  30 
teen,  issue  his  certificate  to  that  efi'ect.  31 

of'^capitai"  Section  71.     Any  company  may,  upon  a  vote  of  a  majority  of  the    1 

Wi^^'  stock  represented  at  a  meeting  legally  called  for  that  purpose,  reduce  its    2 

P-  Ik^Ks'         capital  stock  by  decreasing  the  number  of  the  shares  thereof,  or  by  reduc-    3 

1887,  214.  §  37.  ing  the  par  value  of  its  shares  to  an  amount  not  less  than  five  dollars    4 

R.  l'.  lis',  §  37.'  without  changing  the  number  thereof;  but  no  part  of  its  assets  and  prop-    5 

§§  40, 122.        erty  shall  be  distributed  to  its  stockholders,  nor  shall  its  capital  stock,    6 

1927',  248!  ^^'    except  as  hereinafter  provided,  be  reduced  to  an  amount  less  than  that     7 

required  by  section  forty-eight  or  fifty-one.    Within  ten  days  after  such    8 

meeting,  the  company  shall  submit  to  the  commissioner  a  certificate    9 

setting  forth  the  proceedings  thereof,  the  method  of  reduction  and  the  10 

amount  thereof  and  of  the  assets  and  liabilities  of  the  company,  signed  11 

and  sworn  to  by  its  president,  secretary  and  a  majority  of  its  directors.  12 

If  the  commissioner  finds  that  the  reduction  is  made  in  conformity  to  law  13 

and  that  it  will  not  be  prejudicial  to  the  public,  he  shall  endorse  his  14 

approval  thereon  and,  except  as  hereinafter  otherwise  provided,  upon  15 

filing  the  certificate,  so  endorsed,  with  the  state  secretary  and  paying  a  16 

fee  of  twenty-five  dollars  for  the  filing  thereof,  the  company  may  transact  17 

business  upon  the  capital  as  reduced,  and  the  commissioner  shall,  upon  18 

payment  of  the  fee  prescribed  by  section  fourteen,  issue  his  certificate  to  19 

that  effect.  20 

A  company  may,  by  a  majority  vote  of  its  directors,  after  a  reduction  21 

by  a  decrease  of  the  number  of  its  shares,  require  the  return  of  the  original  22 

certificates  of  stock  held  by  each  stockholder  in  exchange  for  new  certifi-  23 

cates  which  it  may  issue  in  lieu  thereof  for  such  number  of  shares  as  each  24 

stockholder  is  entitled  to  in  the  proportion  that  the  reduced  capital  bears  25 


Chap.  175.]  insurance.  2335 

26  to  tlic  original  capital,  or,  after  a  reduttion  by  reducing  the  par  value  of 

27  its  shares,  require  the  return  of  the  original  certificates  of  stock  held  by 

28  each  stockholder  in  exchange  for  new  certificates  of  stock  of  the  reduced 

29  par  value. 

30  Any  company  may  temporarily  reduce  the  amount  of  its  capital  stock 

31  below  the  minimum   required   by  section  forty-eight  or  fifty-one,   by 

32  decreasing  the  par  value  of  its  shares;   provided,  that  concurrently  with 

33  such  reduction  it  also  increases  its  capital  stock  to  an  amount  at  least 

34  equal  to  said  minimum  in  the  second  mode  prescribed  in  section  seventy; 

35  and,  if,  after  such  reduction  and  increase,  the  total  capital  stock  actually 
30  paid  in  is  of  the  same  amount  as  prior  thereto,  no  certificate  of  such  reduc- 

37  tion  and  increase  need  be  filed  with  the  state  secretary,  and  no  certificate 

38  need  be  issued  by  the  commissioner,  but  a  certificate  signed  and  sworn 

39  to  by  the  president,  secretary  and  a  majority  of  the  directors  setting  forth 

40  such  proceedings  shall  within  sLxty  days  after  the  meeting  at  which  they 

41  are  taken,  be  filed  with  the  commissioner. 

1  Section  72.     No  stock  company  shall  make  a  dividend,  either  in  Dividends. 

2  cash  or  stock  certificates,  except  from  its  actual  net  surplus  computed  it's.' 37°'§\i. 

3  as  required  by  law  in  its  annual  statement,  nor  shall  any  such  com-  a's!  % '§  m*' 

4  pany  which  has  ceased  to  do  new  business  divide  any  portion  of  its  J^I^'  ?22'  ^  "' 

5  assets,  except  surplus,  to  its  stockholders  until  it  shall  have  performed  JS^S'og- 

6  or  cancelled  its  policy  obligations.     Any  such  company  may  declare  is^s!  ss! 

7  and  pay,  annually  or  semi-annually  from  its  surplus,  cash  dividends  to  p.  h!  lio. 

8  its  stockholders  of  not  more  than  ten  per  cent  of  its  capital  stock  in  i8S7^'2u','?38. 

9  a  year,  and  if  the  dividends  in  any  year  are  less  than  ten  per  cent  the  \lll[  HI]  §  38 

10  difference  may  be  made  up  in  any  subsequent  year  from  surplus  accumu-  ^gj^-  H|'  ^  38. 

11  lations;  but  any  such  company  may  pay  such  dividend  as  the  directors  f|ig^  g  ^^• 

12  may  consider  prudent  out  of  any  surplus  remaining  after  deducting  from 

13  the  assets  all  securities  and  book  accounts  on  which  no  part  of  the  prin- 

14  eipal  or  interest  has  been  paid  within  the  last  year  and  for  which  fore- 

15  closure  or  suit  has  not  been  commenced  for  collection,  or  which  after 

16  judgment  obtained  thereon  shall  have  remained  more  than  two  years 

17  unsatisfied  and  on  which  interest  shall  not  ha\-e  been  paid,  and  also 

18  deducting  all  interest  due  and  unpaid  on  any  property  of  the  company. 

Mutval  Companies. 

1  Section  73.     No  policy  shall  be  issued  by  a  mutual  fire  company  Mutual  fire 

2  organized    subsequent    to    April    twenty-third,    eighteen    hundred    and  .sX'it'rt'imi  of 

3  ninety-four,  and  having  no  guaranty  capital  or  having  a  guaranty  capital  uHlZ'umnce 

4  of  less  than  one  hundred  thousand  dollars,  until  not  less  than  one  million  "nd^^""*!  "< 

5  dollars  of  insurance,  in  not  less  than  four  hundred  separate  risks  upon  regulated. 

6  property  located  in  the  commonwealth,  has  been  subscribed  for  and  is3.5. 147.  §  5. 

7  entered  on  its  books,  nor  until  a  list  of  the  subscribers  for  insurance,  with  is.5i,  lo.  ^  ^*' 

8  such  other  information  as  the  commissioner  may  require,  shall  have  been  \fl^\  ttl'.  §  39! 

9  filed  with  him,  nor  until  the  president  and  secretary  of  the  company  shall  ff'|'  5!°  5  ^g 

10  have  certified  on  oath  that  every  subscription  for  insurance  in  the  list  so  \^f  |^5.  §  10. 

11  filed  is  genuine  and  made  under  an  agreement  in  writing  with  the  sub-  p  s-'hs, 

12  scriber  for  insurance  that  he  will  accept  the  policies  subscribed  for  by  him  iss7,'2i4',  §  39. 

13  and  pay  the  full  mutual  premiums  thereon  in  cash  within  thirty  days  of  il^Vso'.' 

14  the  granting  by  the  commissioner  of  a  certificate  to  issue  policies  as  pro-  Isg-rio^'' 

15  vided  by  section  thirty-two.     If  such  officers  shall  make  a  false  oath  %\]  H^)'  ^  ^^■ 

16  relative  to  such  list,  they  shall  be  guilty  of  perjury.  iso^?^  576^ 
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1919. 350,  j\o  such  company  and  no  officer,  director,  agent  or  other  representative  17 

i926,'s3,'§  1.  thereof  shall  solicit  any  subscriptions  for  insurance  until  a  copy  of  the  18 

Op.  A.  G.'      '  form  of  subscription  agreement  and  of  the  teceipt  hereinafter  mentioned  19 

(1919)  120.  j^^^^  j^^^^  gj^^  ^^.j^j^  ^^^  approved  by  the  commissioner,  nor  until  it  has  20 

furnished  security  in  such  form  and  such  amount  as  the  commissioner  may  21 
require  for  the  repayment  of  any  premiums  paid  to  it  or  any  of  its  officers,  22 
directors,  agents  or  representatives  in  advance  as  hereinafter  provided  23 
nor  until  it  has  received  from  the  commissioner  a  preliminary  certificate,  24 
in  such  form  as  he  may  prescribe,  authorizing  it  to  solicit  subscriptions.      25 

If  any  subscriber  shall  pay  in  whole  or  in  part  the  premium  on  the  26 
policy  for  which  he  has  subscribed,  prior  to  the  issue  of  the  certificate  27 
required  by  section  thirty-two,  the  company  or  the  officer,  director,  28 
agent  or  other  representative  receiving  such  payment  shall  at  the  time  29 
of  such  payment  deliver  to  the  subscriber  a  receipt  in  a  form  approved  30 
by  the  commissioner  evidencing  such  payment  signed  by  the  officer,  31 
director,  agent  or  other  representative,  and  any  payment  so  made,  shall  32 
be  deemed  payment  to  the  company.  33 

All  premiums  or  parts  thereof  paid  in  advance  by  the  subscribers  shall  34 
be  held  in  trust  by  the  company  pending  the  issue  of  the  certificate  re-  35 
quired  by  said  section  thirty-two,  shall  not  be  used  for  any  purpose  prior  36 
to  the  issue  thereof  and  shall,  if  such  certificate  is  not  issued  within  the  37 
time  fixed  by  section  forty-four,  be  refunded  in  full  to  the  subscribers.  38 
Such  premiums  shall  not  be  deemed  a  liability  under  said  section  thirty-  39 
two.  40 

The  president  and  treasurer  of  the  company  shall  execute  under  oath  41 
and  file  with  the  commissioner  whenever  he  shall  require  in  writing  a  42 
statement  in  such  form  as  he  may  prescribe  of  all  moneys  received  by  the  43 
company  or  its  officers,  directors,  agents  or  other  representatives  from  44 
subscribers  prior  to  the  issue  of  a  certificate  under  said  section  thirty-  45 
two.  46 

The  commissioner  may  at  any  time  prior  to  the  issue  of  such  certificate  47 
examine  the  books,  records  and  accounts  of  any  such  company  and  for  48 
this  purpose  he  shall  have  all  of  the  powers  conferred  by  section  four.         49 

The  provisions  of  section  one  hundred  and  sixty-three  shall  apply  to  all  50 
persons,  except  the  officers  or  directors  of  the  company,  soliciting  sub-  51 
scriptions  on  behalf  of  such  company.  52 

Any  officer  or  director  who  uses  or  permits  the  use  of  such  advance  pay-  53 
ments  in  violation  of  this  section  shall  be  personally  liable  to  any  sub-  54 
scriber  for  the  amount  of  his  payment  and  shall  be  punished  by  a  fine  of  55 
not  less  than  one  hundred  nor  more  than  one  thousand  dollars  or  by  im-  56 
prisonment  for  not  less  than  one  month  nor  more  than  two  and  one  half  57 
years,  or  by  both.  _      58 

Any  officer,  director,  agent  or  other  representative  who  solicits  subscrip-  59 
tions  in  violation  of  this  section,  or  who  uses  a  form  of  subscription  agree-  60 
ment  or  receipt  not  approved  by  the  commissioner,  or  who  accepts  a  61 
payment  in  whole  or  in  part  of  a  premium  from  a  subscriber  and  does  62 
not  give  to  such  subscriber  a  receipt  as  hereinbefore  provided,  shall  be  63 
personally  liable  to  any  subscriber  for  the  amount  of  his  payment.  A  64 
company,  or  any  officer,  director,  agent  or  other  representative  thereof  65 
violating  any  provision  of  this  section  shall,  except  as  otherwise  provided  66 
herein,  be  punished  by  a  fine  of  not  less  than  fifty  nor  more  than  five  67 
hundred  dollars  or  by  imprisonment  for  not  more  than  one  year,  or  by  68 
both.  69 
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1  Section  74.     No  mutual  fire  company  operating  on  the  cash  premium  Samesubject. 

2  plan  as  provided  in  section  eighty-one,  nor  any  mutual  fire  company  with  paniesnouo 

3  a  guaranty  capital  of  less  than  one  hundred  thousand  dollars,  either  of  "nsumn""''" 

4  which  has  become  insolvent,  or  through  reinsurance  or  cancellation  or  "prtificlte 

5  expiration  of  risks  has  on  its  books  less  than  one  million  dollars  of  iiisur-  i904, 3oi). 

6  ance  in  force,  not  reinsured,  or  has  less  than  four  hundred  separate  risks  §5  42, 122. 

7  in  the  commonwealth,  shall  make  any  further  insurance  until  it  has 

8  secured  applications  for  policies  which,  together  with  the  unreinsured 

9  risks  in  force,  shall  amount  to  not  less  than  one  million  dollars  in  not  less 

10  than  four  hundred  separate  risks  in  the  commonwealth,  said  applications 

11  to  be  subject  to  the  provisions  of  the  preceding  section  applying  to  the 

12  subscriptions  for  insurance  in  a  new  company;  provided,  that  whenever 
v.]  such  reinsurance  has  been  effected  for  the  purpose  of  reducing  the  com- 

14  pany's  liability  on  account  of  excessive  loss,  the  number  and  amount  of 

15  said  applications  for  policies  shall  not  be  required  within  one  year  there- 

16  after.    Upon  the  filing  of  applications  under  this  section  with  the  com- 

17  missioner,  he  may  make  such  investigation  as  he  deems  proper,  and,  if 
IS  his  findings  warrant  it,  grant  a  certificate  to  such  company  to  issue 
19  policies. 

1  Section  75.     No  oflicer  or  other  person  whose  duty  it  is  to  deter-  samesubject. 

2  mine  the  character  of  the  risks,  and  upon  whose  decision  the  application  and'statS""" 

3  shall  be  accepted  or  rejected  by  a  mutual  fire  company,  shall  receive  as  detMrn^ning 

4  any  part  of  his  compensation  a  commission  upon  the  premiums;  but  his  JggI  300- 

5  compensation  shall  be  a  fi.xed  salary,  and,  if  the  directors  so  determine,  a  f||g*j|^g 

6  share  of  the  net  profits.    Nor  shall  such  officer  or  person  aforesaid  be  an  1897!  62. ' 

7  employee  of  any  officer  or  agent  of  the  company. 

1904,  300.  1907,  576,  §5  42,  122.  1912,  403. 

1  Section  76.     Every  person  insured  by  a  mutual  fire  company  shall  be  Samesubject. 

2  a  member  while  his  policy  is  in  force,  entitled  to  one  vote  for  each  policy  asmembers. 

3  he  holds,  and  shall  be  notified  of  the  time  and  place  of  holding  its  meetings  \f^s,  If.'i^zo'. 

4  by  a  written  notice  or  by  an  imprint,  in  type  not  smaller  than  long  primer,  Jgfe]  252!  I  23! 

5  upon  the  filing-back  of  each  policy,  receipt  or  certificate  of  renewal,  as  fgyf  |49^5''7 

6  follows:  '  P^^l'm' 

§§78.80' 
1  Qft7  *?i*i   &  •in 
The  assured  is  hereby  notified  that  by  virtue  of  this  policy  he  is  a  member  of  x894|  522]  §  40! 

the  Insurance  Company,  and  is  entitled  to  vote  either  in  person  R-  L.  lis.  §  40. 

or  by  proxy  at  any  and  all  meetings  of  said  company.    The  annual  meetings  are  55  43,'\22. 

held  at  its  home  office  on  the  day  of  in  each  year,  at  Op- ;^-;p.-. 

t    1       I  (1920)  ^oo. 

o  clock. 

7  The  blanks  shall  be  duly  filled  in  print,  and  shall  be  a  sufficient  notice. 

8  Any  city  or  towTi  or  other  political  subdivision  of  the  commonwealth  issi,  170 

9  or  any  other  corporation  becoming  a  member  of  such  a  company  may  isse!  252!  §  26. 

10  authorize  any  person  to  represent  it  in  such  company,  and  such  represent-  Rl  ul'.  fll' 

11  ative  shall  have  all  the  rights  of  any  individual  member.    The  contingent  }||^;  1^;  |.|^; 

12  mutual  liability  of  any  city  or  town  or  other  political  subdivision  of  the  ^^J-  ii*'  5  40. 

13  commonwealth  becoming  a  member  of  such  a  company  shall  not  be  §1 43. 122. 

14  deemed  a  liability  within  the  meaning  of  section  thirty-one  of  chapter 

15  forty-four.    The  commissioner  shall,  upon  request  of  any  official  of  a  city 
1()  or  town  or  other  political  subdivision  of  the  commonwealth,  furnish  a  list 

17  of  the  mutual  companies  authorized  to  transact  business  in  the  common- 

18  wealth. 
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G*i'  Is'  59  ^^y  person  holding  property  in  trust  may  insure  the  same  in  such  19 
p.' 8.119,  §85.  company,  and  as  such  trustee  assume  the  HabiUties  and  be  entitled  to  20 
1894^  522]  §  M.  the  rights  of  a  member,  but  shall  not  be  personally  liable  upon  such  21 

R.  L.  118,  §40.  ,      "  .      n  •  oo 

contract  oi  msurance.  22 

1907,  576,  §§43,  122. 


ruthorized  INIcmbcrs  may  vote  by  proxies  dated  and  executed  within  three  months,  23 

R^s  37'^'5^25    ^^^  returned  and  recorded  on  the  books  of  the  company  three  days  or  24 
1854. 453,  §  15.  more,  before  the  meeting  at  which  thev  are  to  be  used.    No  person  shall,  25 

1856   252    5  23  .  ' 

G.  s!  58,  §  43. '  as  attorney  or  otherwise,  cast  more  than  twenty  votes,  and  no  officer  shall,  26 
p^&^'ul" §  80.    himself  or  by  another,  ask  for,  receive,  procure  to  be  obtained  or  use  a  27 

1887,  214,  §  40.  „.„YV  fn  Tf>+p  98 

1894,  522,  §  40.  proxy  to  \0Te.  /s 

R.  L.  lis,  §  40.  1907,  576,  §§  43,  122. 

[Penalty  for  unlawful  use  of  proxy,  §  188.] 


Same  subject. 

Directors; 

election, 

duties, 

filling  of 

vacancies. 

1835.  147, 

§13,4. 

R.  S.  37. 

§§  25,  27. 

1854,  4.53,  §  15. 

1856,  252. 

S§  23,  25,  37. 

G.  S.  58. 

§§  43,  45,  46. 


Section  77.  Every  such  company  shall  elect  by  ballot  a  board  of 
directors  as  provided  in  and  subject  to  section  fifty-seven,  except  that  it 
shall  consist  of  not  less  than  seven  members  and  that  five  shall  constitute 
a  cjuorum.  After  the  first  election  members  only  shall  be  eligible,  but  no 
director  shall  be  disqualified  from  serving  the  term  for  which  he  was 
elected  by  reason  of  the  termination  of  his  policy.  Such  companies 
having  a  guaranty  capital  shall  choose  one  half  of  the  directors  from  the 
stockholders. 


1862,  181,  §5. 

1872,  230. 

1879,  58. 

P.  S.  119,  §§  79,  82,  S3. 


1887,  214,  §  40. 
1894,  522,  §  40. 
R.  L.  118,  §§40,  41. 
1907,  576,  §§  43,  44,  122, 


1915,  7,  §  1. 
8  Allen,  217. 
Op.  A.  0.  (1920)  258. 


1856.  252, 
§§25,37. 
G.  S.  58, 
§§45,  46. 
P.  S.  119, 
§§82,83. 
1887,  214,  §  41. 


Such  board  may  call  special  meetings  of  the  company,  of  which  each  9 
member  shall  have  such  notice  as  the  by-laws  provide,  and  they  shall  10 
call  such  meetings  when  requested  in  writing  by  twenty  members  or  by  11 
the  owners  of  one  fifth  of  the  guaranty  capital,  stating  the  purpose  thereof.  12 

1894,  522,  §  41.  R.  L.  118,  §  41.  1907,  576,  §§  44,  122. 

Vacancies  in  any  office  may  be  filled  in  such  manner  as  the  by-laws  13 
provide.  14 


Same  subject. 
Companies 
subject  to 
certain  sections, 
1835.  147,  §  4. 
R.  S.  37, 
§§  26,  27. 
1851,  1.57. 
1856,  252, 
§§24,37. 


Section  78.  Such  companies  shall  be  subject  to  the  first  paragraph 
of  section  fifty-eight,  except  that  a  treasurer  shall  be  chosen,  and  to 
section  fifty-nine,  except  that  the  secretary  shall  keep  a  record  of  all 
proceedings  of  the  meetings  of  the  members,  and  to  the  first  and  third 
paragraphs  of  section  sixty. 


G.  S.  58,  §§44,46. 
P.  S.  119,  §§81,83, 
1887,  214,  §  41. 


1894,  522,  §  41. 
R.  L.  118,  §  41. 


1907,  576,  §§  44,  122, 

1908,  471,  §  1. 


§1. 


Same  subject. 

Guaranty 

capital. 

1872,  375, 
§§  11,  19. 

1873,  177. 
1877,  175, 
1879,  52. 
P.  S.  119, 
§§  74-76. 
1887,  214,  5  42. 
1890,  26. 

1894,  522,  §  42. 

1895,  190. 

R.  L.  118,  §42. 
1907,  576, 
§§45,  122. 
142  Mass.  403. 
Op.  A.  G. 
(1920)  258. 


Section  79.  A  mutual  fire  company  may  be  formed  with,  or  an  exist- 
ing mutual  fire  company  may  establish,  a  guaranty  capital  of  not  less  than 
twenty-five  thousand  nor  more  than  two  hundred  thousand  dollars, 
divided  into  shares  of  one  hundred  dollars  each,  to  be  invested  as  pro- 
vided by  this  chapter  for  the  investment  of  the  capital  stock  of  domestic 
companies.  The  stockholders  of  the  guaranty  capital  shall  be  entitled 
to  a  semi-annual  dividend  of  not  more  than  three  and  one  half  per  cent  on 
their  respective  shares  if  the  net  profits  or  unused  premiums,  left  after  all  8 
expenses,  losses  and  liabilities  then  incurred,  with  the  reserve  for  rein-  9 
surance,  are  provided  for,  shall  be  sufficient  to  pay  the  same.  The  guar-  10 
anty  capital  shall  be  applied  to  the  payment  of  losses  only  when  the  11 
company  has  exhausted  its  assets,  exclusive  of  uncollected  premiums;  12 
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13  and  when  thus  impaired,  the  directors  may  make  good  the  whole  or  any 

14  part  of  it  by  assessments  upon  the  contingent  funds  of  the  company  at 

15  the  date  of  such  impairment.    Shareholders  and  members  of  such  com- 

16  panics  shall  be  subject  to  the  same  provisions  of  law  relative  to  their  right 

17  to  vote  as  apply  respectively  to  shareholders  in  stock  companies  and 

18  policyholders  in  mutual  companies;   and  said  guaranty  capital  shall  be 

19  retired  when  the  profits  accumulated  under  section  eighty  ecjual  two  per 

20  cent  of  its  insurance  in  force;  and  said  guaranty  capital  may  be  reduced 

21  or  retired  by  vote  of  the  policyholders  of  the  company  and  the  written 

22  assent  of  the  commissioner,  if  the  net  assets  of  the  company  above  its 

23  reinsurance  reserve  and  all  other  claims  and  obligations,  exclusive  of 

24  guaranty  capital,  for  two  years  last  preceding  and  including  the  date  of 

25  its  last  annual  statement,  shall  be  not  less  than  twenty-five  per  cent  of  the 

26  guaranty  capital.    Due  notice  of  such  proposed  action  on  the  part  of  the 

27  company  shall  be  mailed  to  each  policyholder  of  the  company  not  less 

28  than  thirty  days  before  the  meeting  when  such  action  may  be  taken,  and 

29  shall  also  be  advertised  in  two  papers  of  general  circulation,  approved  by 

30  the  commissioner,  not  less  than  three  times  a  week  for  a  period  of  not  less 

31  than  four  weeks  before  said  meeting.     No  company  with  a  guaranty 

32  capital  which  has  ceased  to  do  new  business  shall  divide  among  its  stock- 

33  holders  any  part  of  its  assets  or  guaranty  capital,  except  income  from 

34  investments,  until  it  shall  have  performed  or  cancelled  its  policy  obli- 

35  gations. 

1  Section  SO.     From  time  to  time  the  directors  of  a  mutual  fire  com-  same  subject. 

2  pany  may  by  vote  fix  and  determine  the  percentages  of  dividend  or  expira-  ^"unfuiated 

3  tion  return  of  premium  to  be  paid  on  expiring  or  cancelled  policies  which  foS^H' -%'"". ,, 

.  .         ,      .       i.  .  ,  ^    .    ,       ,        *^    .     ^  1       ,r    ,  .        lojo.  147,  §  12. 

4  may,  in  their  discretion,  and  with  the  written  approval  oi  the  commis-  R  s.  37.  §  ss. 

5  sioner,  and  upon  such  conditions,  if  any,  as  he  may  prescribe,  be  different  issiji  252,  §  30! 

6  for  policies  insuring  for  the  same  term  against  the  different  kinds  of  risks  §  si.'  '*' 

7  mentioned  in  the  several  provisions  of  the  clause  or  clauses  of  section  is??;  Its',  ^  ^' 

8  forty-seven  under  which  such  a  company  may  transact  business;  and  the  P^'  fig 

9  percentage  aforesaid  for  fire  policies  insuring  farm  risks,  fireproof  risks,  Jig7'''2®i4 

10  including  risks  equipped  with  automatic  sprinkler  and  fire  alarm  systems,  85  43,  44.' 

11  or  manufacturing  or  storage  risks,  or  manufacturing  or  storage  risks  1894!  522, 

12  confined  to  lumber  and  woodworking  only,  may  in  like  manner  be  different  i897.'i97,  §  i. 

13  from  that  for  policies  insuring  other  risks  against  fire  for  the  same  term.  §\  43,44*' 

14  Policies  insuring  risks  in  this  commonwealth  in  the  same  classification  Jggf;  j^g- 

15  shall  have  an  equal  rate  of  dividend  or  return  of  premium.    If  an  assess-  |^ot%o!,'  '^^■ 

16  ment  is  levied  under  section  eighty-three  the  rate  thereof  may  be  different  'sioai  390. 

17  for  policies  insuring  risks  in  any  classification  from  that  for  policies  insur-  1917!  9. 

18  ing  other  classifications  of  risks  for  the  same  term;  but  policies  insuring  1926!  iis.' 

19  risks  in  the  same  classification  shall  have  the  same  rate  of  assessment,  Jgl?;  62!  ^ '' 

20  and  all  funds  of  the  company,  actual  and  contingent,  shall  be  available  JesMais'^s. 

21  for  the  payment  of  any  claim  against  it.     Every  policy  placed  in  any  *.0p  a.  g. 

22  classification  made  under  this  section  shall,  when  issued,  bear  an  endorse- 

23  ment,  satisfactory  to  the  commissioner,  to  the  effect  that  it  is  so  classified. 

24  Any  such  company  may  accumulate  and  hold  profits,  l)iit  only  until 

25  such  profits  equal  four  per  cent  of  its  insurance  in  force;  and  such  accumu- 

26  lation  shall  be  subject  to  the  laws  relative  to  the  investment  of  the  capital 

27  stock  of  domestic  companies,  except  that  it  may  also  be  invested  in  shares 

28  of  co-operative  banks,  in  deposits  in  savings  banks,  and  in  deposits  in  sav- 

29  ings  departments  of  trust  companies,  chartered  under  the  laws  of  this 

30  commonwealth,  subject  as  to  such  deposits  to  the  laws,  rules  and  regula- 
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tions  governing  the  same.    Such  accumulation  may  be  used  from  time  to  .31 
time  in  the  payment  of  losses,  dividends  and  expenses.  32 

Every  policyholder  of  a  domestic  company  and  every  policyholder  33 
in  this  commonwealth  of  a  foreign  company  shall  be  notified,  at  his  last  34 
known  address,  within  six  months  after  the  expiration  of  his  policy,  of  35 
the  amount  of  any  dividend  declared  and  payable  thereon,  unless  in  the  36 
meantime  such  dividend  has  been  paid  in  cash  or  applied  in  payment  of  37 
the  premium  on  the  renewal  of  the  policy.  38 


Same  subject. 
Premiums. 
Contingent 
liability. 
1876,  120.  §  3. 
P.  S.  119,  §97. 
1887,  214,  §  45 
1894,  522,  §  4.5 
R.  L.  118,  §  45, 
1907,  576, 
5§  48,  122. 
1921,  372. 
1927,  284,  § 
1  Op.  A.  G. 
158. 

Op.  A.  G. 
(1920)  140. 


10, 


Section  81.  Mutual  fire  companies,  except  as  provided  in  the  follow-  1 
ing  section,  shall  charge  and  collect  upon  their  policies  a  full  mutual  2 
premium  in  cash  or,  except  as  provided  in  section  seventy-three,  in  notes  3 
absolutely  payable.  Any  such  company  shall  in  its  by-laws  and  poll-  4 
cies  fix  the  contingent  mutual  liability  of  its  members  for  the  payment  5 
of  losses  and  expenses  not  provided  for  by  its  cash  funds,  which  liability  6 
shall  not  be  less  than  an  amount  equal  to  and  in  addition  to  the  cash  7 
premium  written  in  his  policy.  The  total  amount  of  the  liability  of  the  8 
policyholder  shall  be  plainly  and  legibly  stated  upon  the  filing-back  of  9 
each  policy.  Whenever  any  reduction  is  made  in  the  contingent  liability  10 
of  members,  such  reduction  shall  apply  proportionally  to  all  policies  in  11 
force.  12 


Same  subject, 
Certain 
companies 
may  take 
deposit  notes. 

1876,  120. 
55  1,2. 

1877,  198, 
§5  1,  2,  4.5. 
P.  S.  119, 
§5  11.3-115 
1887,  214, 


46. 


Section  82.  Mutual  fire  companies  organized  prior  to  May  twenty- 
first,  eighteen  hundred  and  eighty-seven,  and  now  lawfully  doing  busi- 
ness upon  the  plan  of  taking  deposit  notes  for  a  percentage  of  the  amount 
insured  by  their  policies,  and  making  a  call  or  assessment  thereon  for 
expenses  and  for  the  payment  of  losses  only  after  such  losses  are  incurred, 
may  continue  such  system  of  business,  and  such  deposit  notes  shall  con- 
stitute the  entire  liability  of  their  members. 

Op.  A.  G.  (1920)  140. 


1894,  522,  §  46. 
R.  L.  US.  §46. 


1907.576,  §§49.  122. 
1  Op.  A.  G.  158. 


Same  subject. 
Assessments. 
1835,  147,  §  7. 
R.  S.  37.  §  31. 
1854,  453,  §  18. 
1856.  252, 
§§  27,  30,  33. 
G.  S.  58. 
§§48,  51,54. 
1863,  249.  §  4. 
1865,  10, 
1877,  198. 
P.  S.  119, 
§§  97-100,  107. 
1887,  214, 
§§  44,  47.  4S. 
1890.  26. 
1894.  522. 
§§  44.  47.  48. 
1897,  197,  §  2. 
R.  L.  lis, 
§§44,  47,  48. 
1907.  576, 
§§  50,  122. 
1913,  343. 
3  Gray, 
208,  210. 

7  Allen,  235. 

8  .\llcn,  27. 

9  .\llen,  319, 
483. 

10  Allen,  110. 
112  Mass.  116. 
142,  150,  192. 
117  Mass.  30. 
179  Mass.  10. 


Section  83.  If  a  mutual  fire  company  is  not  possessed  of  assets  1 
above  its  unearned  premiums  sufficient  for  the  payment  of  incurred  2 
losses  and  expenses,  it  shall  make  an  assessment  upon  its  members  liable  3 
to  assessment  therefor,  in  proportion  to  their  several  liabilities,  for  the  4 
amount  needed  to  pay  such  losses  and  expenses.  5 

The  company  shall  cause  to  be  recorded  in  a  book  kept  therefor  the  6 
order  for  such  assessment,  with  a  statement  setting  forth  the  condition  7 
of  the  company  at  the  date  of  the  order,  the  amount  of  its  cash  assets  8 
and  of  its  deposit  notes  or  other  contingent  funds  liable  to  the  assess-  9 
ment,  the  amount  which  the  assessment  calls  for,  and  the  particular  10 
losses  or  other  liabilities  for  which  it  is  to  provide.  The  said  record  11 
shall  be  made  and  signed  by  the  directors  voting  for  the  order,  before  12 
any  part  of  the  assessment  is  collected,  and  any  person  liable  to  the  assess-  13 
ment  may  inspect  and  take  a  copy  of  the  same.  14 

If  by  reason  of  any  depreciation  or  loss  of  its  funds  or  otherwise  the  15 
assets  of  such  a  company,  after  providing  for  its  other  debts,  are  less  than  16 
the  unearned  premiums  upon  its  policies,  it  shall  make  good  the  deficiency  17 
by  assessment  in  the  mode  above  provided ;  or  the  directors  may,  instead  18 
of  such  assessment,  make  two  assessments,  the  first  determining  what  19 
each  policyholder  must  equitably  pay  or  receive  in  case  of  his  withdrawal  20 
from  the  company  and  the  cancellation  of  his  policy,  the  second  deter-  21 
mining  what  further  amount  each  must  pay  to  continue  the  policy  for  its  22 
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23  unexpired  term,  and  being  for  such  proportion  of  the  unearned  premium 

24  as  the  directors  may  fix  by  vote,  but  in  no  event  to  exceed  the  amount  of 

25  such  imearned  premium.    Each  pohcyholder  shall  pay  or  receive  accord- 

26  ing  to  the  first  assessment,  and  his  policy  shall  then  be  cancelled  unless 

27  he  pays  the  further  amount  determined  by  the  second  assessment,  in 

28  which  case  his  policy  shall  continue  in  force  for  its  unexpired  term;  but 

29  in  neither  case  shall  a  policyholder  receive  or  have  credited  to  him  more 

30  than  he  would  have  received  on  having  his  policy  cancelled  by  the  com- 

31  pany  in  accordance  with  the  terms  of  the  policy. 

32  If  within  two  months  after  such  alternative  assessments  have  become 

33  collectible  the  amount  of  the  policies  whose  holders  have  settled  for  both 

34  assessments  is  less  than  one  million  dollars,  the  company  shall  cease  to 

35  issue  policies;   and  all  policies  whose  holders  have  not  settled  for  both 

36  assessments  shall  be  void,  and  the  company  shall  continue  only  for  the 

37  purpose  of  adjusting  the  deficiency  or  excess  of  premiums  among  the 

38  members  and  settling  outstanding  claims. 

39  Each  policyholder  shall  be  liable  to  pay  his  proportional  part  of  any 

40  assessments  laid  by  the  company  in  accordance  with  law  and  his  contract, 

41  on  account  of  losses  and  expenses  incurred  while  a  member,  if  he  is 

42  notified  of  such  assessment  within  one  year  after  the  expiration  or  cancel- 

43  lation  of  his  policy;   and  when  an  assessment  is  ordered,  the  directors 

44  shall  forthwith  cause  written  notice  and  demand  for  payment  to  be  made 

45  upon  each  person  subject  thereto,  by  mail  or  personal  service. 

1  Section  84.    If  the  directors  by  authority  of  law  make  an  assessment  same  subject. 

•   I  ,  .  .         Application 

2  or  call  on  the  members  for  money,  or  vote  that  there  exists  a  necessity  tosupreme 

3  therefor,  they  or  any  person  interested  in  the  company  as  an  officer,  to  review 

4  policyholder  or  creditor  may  apply  to  the  supreme  judicial  court  for  Cessment. 

5  any  county,  by  a  petition  in  equity,  praying  the  court  to  examine  such  s^^fis'*^' 

6  assessment  or  call,  the  necessity  therefor,  and  all  matters  connected  |5*|'|^®' 

7  therewith,  and  to  confirm,  amend  or  annul  the  assessment  or  call,  or  to  }|64,  lei. 

8  order  the  same  to  be  made  as  law  and  justice  mav  require;    but  if  an  p.  s.'iio. 

f.  ,.       . .  .  ,      ,  ,  •".     . ,  .  M  '  .  5§  101-105. 

9  apphcation  is  made  by  any  party  except  the  company,  or  a  receiver,  issv,  214,  §  49. 

10  or  the  commissioner,  the  court  may  decline  to  exercise  jurisdiction  r.  l'  us.  §  49. 

11  thereof.    If  the  directors  unreasonably  neglect  to  make  an  assessment  §§°5i,*/l2. 

12  or  call  to  satisfy  an  admitted  or  ascertained  claim  upon  the  company,  any  ii'^Anen'^lvi 

13  judgment  creditor,  or  any  person  holding  such  claim,  or  the  commis-  112  Mass.  142, 

14  sioner,  may  make  the  application  to  the  court.     Upon  such  application,  i7i  Mass.  4S4. 

15  if  made  by  the  directors,  or  upon  an  order  of  the  court,  if  made  by  any 
1(1  other  person,  the  directors  shall  set  forth  the  claims  against  the  com- 
17  pany,  its  assets,  and  all  other  facts  and  particulars  appertaining  thereto. 
IS      The  court  .shall  order  notice  by  publication  or  otherwise  to  all  parties 

19  interested,  and  upon  the  return  thereof  shall  examine  the  assessment 

20  or  call,  or  tlie  necessity  therefor,  and  all  matters  connected  therewith. 

21  Any  parties  interested  may  appear  and  be  heard  thereon.    All  questions 

22  arising  shall  be  heard  and  determined  as  in  other  equity  cases. 

23  The  application  shall  be  referred  to  an  auditor,  who  shall  appoint  a 

24  time  and  place  to  hear  all  parties  interested,  and  shall  give  personal 

25  written  notice  thereof  to  the  commissioner,  and  by  mail,  so  far  as  he  is 

26  able,  to  all  persons  liable  upon  said  assessment  or  call.     The  auditor 

27  shall  hear  the  parties,  and  report  upon  the  correctness  of  the  assessment 
2S  or  call,  and  all  matters  connecttnl  therewith.     The  court  may  confirm, 

29  amend  or  annul  the  assessment  or  call,  or  order  one  to  be  made,  and 

30  may  make  such  orders  and  decrees  as  under  all  the  circumstances  justice 
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and  equity  require.  If  the  assessment  or  call  is  altered  or  amended,  or  31 
one  is  ordered  to  be  made,  the  directors  shall  forthwith  proceed  to  vote  32 
the  same  in  legal  form,  and  the  record  of  such  vote  shall  be  set  forth  in  33 
a  supplemental  bill  or  answer.  34 

When  an  assessment  or  call  has  been  so  confirmed,  ascertained  or  35 
established,  a  decree  shall  be  entered  which  shall  be  final  and  conclusive  36 
upon  the  company  and  all  persons  liable  to  the  assessment  or  call  as  to  37 
its  necessity,  the  authority  of  the  company  to  make  or  collect  it,  the  38 
amount  thereof,  and  all  formalities  connected  therewith.  An  assess-  39 
ment  or  call  altered  or  amended  by  vote  of  directors  and  decree  of  the  40 
court  thereon  shall  be  binding  upon  all  parties  who  would  have  been  41 
liable  under  it  as  originally  made,  and  in  all  legal  proceedings  shall  be  42 
held  to  be  such  original  assessment  or  call.  All  such  proceedings  shall  43 
be  at  the  cost  of  the  company  unless  the  court  for  cause  otherwise  orders,  44 
and  in  all  cases  the  court  may  control  the  disposition  of  the  funds  col-  45 
lected  under  such  proceedings.  46 

If  the  court  finds  that  the  net  proceeds  of  any  assessment  or  call  will  47 
be  insufficient  to  furnish  substantial  relief  to  those  having  claims  against  48 
the  company,  it  may  decree  that  no  assessment  shall  be  collected;  and  49 
if,  upon  the  application  of  the  commissioner  or  a  member  of  the  com-  50 
pany  or  of  any  person  interested,  the  court  is  of  opinion  that  further  51 
attempts  to  collect  an  assessment  then  partially  collected  will  not  benefit  52 
those  having  claims  against  the  company,  it  may  stay  the  further  col-  53 
lection  of  said  assessment.  54 


Same  subject. 
Penalty  for 
guaranty 
against  as- 
sessments. 
Personal 
liability  of 
officers. 


Section  85.     A  director  or  other  officer  of  a  mutual  fire  company  1 

who  officially  or  privately  gives  a  guaranty  to  a  policyholder  thereof  2 

against  an  assessment  to  which  he  would  otherwise  be  liable  shall  be  3 

punished  by  a  fine  of  not  more  than  one  hundred  dollars.  4 


I860,  149. 
P.S.  119,  §108. 


1887,  214,  §5  50,  106. 
1894,  522,  §§  50,  106. 


R.L.  118,  §§50,  106. 
1907,  576,  §§  52,  115,  122. 


1868,  317,  §  2. 
P.S.  119,  §  109. 
1887,  214,  §  50. 
1894,  522,  §  50. 
R.  L.  118,  §  50. 
1907,  576, 
§§  52,  122. 


1835,  147.  §  9. 
R.  S.  37.  §  33. 
1854,  453,  §  19. 
1856,  522,  §  28. 
G.  S.  58,  §  49. 
P.  S.  119, 
§  112. 

1887.  214,  §  50. 
1894,  522,  §  50. 
R.  L.  118,  §  50. 


If  the  directors  of  any  such  company  neglect  or  omit  for  six  months  5 

to  lay  and  collect  with  all  practicable  diligence  any  assessment  they  are  6 

required  to  make  by  sections  eighty-three  and  eighty-four,  they  shall  7 

be  personally  liable  for  all  debts  and  claims  then  outstanding  against  8 

the  company,  or  that  may  accrue  until  such  assessment  is  laid  and  put  9 

in  process  of  collection.  10 

If  the  treasurer  of  such  company  unreasonably  neglects  to  collect  an  11 

assessment  made  by  order  of  the  directors,  and  to  apply  the  same  to  the  12 

payment  of  the  claims  for  which  it  was  made,  he  shall  be  personally  13 

liable  to  the  person  ha\'ing  such  claims  for  the  amount  of  the  assessment,  14 

and  he  may  repay  himself  out  of  any  money  afterward  received  for  the  15 

company  on  account  of  said  assessment.  16 

1907,  576,  §§  52,  122. 


1835,  147,  §  8. 
R.  S.  37.  §  32. 
1854,  453,  §  18. 
1856,  252,  §  27. 
G.  S.  58,  §  48. 
P.S.  119.  §110. 
1887,  214,  §  50. 
1894,  522,  §  50. 
R.  L.  lis,  §  50. 
1907,  576, 
§§  52,  122. 
103  Mass.  551. 


If  sufficient  property  of  any  such  company  cannot  be  found  to  satisfy  17 
an  execution  against  it,  and  it  has  property  belonging  to  the  period  as-  IS 
sessed  the  proceeds  of  which  can  be  applied  to  satisfy  such  execution,  if  19 
the  directors  neglect  to  pay  the  same,  or  neglect  for  thirty  days  after  the  20 
rendition  of  judgment  to  make  an  assessment  and  deliver  the  same  to  21 
the  treasurer  for  collection,  or  to  apply  such  assessment  when  collected  22 
to  the  payment  of  the  execution,  they  shall  be  personally  liable  for  the  23 
amount  of  the  execution.  24 


i  53,  122. 
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25      If  the  directors  of  any  such  company  are  liable  to  pay  an  execution  i83s,  147,  §  10. 
2fi  against  it,  the  creditor  may  recover  the  same  by  a  suit  in  equity  or  b.y  §§34.35. 

27  an  action  at  law  against  the  directors.    The  director  who  pays  an  execu-  llto!  252,'  f  29! 

28  tion  against  the  company  for  which  he  is  personally  liable  may  sue  in  p. I' no,  §111 

29  ecjuity  for  contribution  any  of  the  directors  for  their  proportion,  and  }if  j' I22' | 'rg- 

30  also  the  company  or  the  indivitlual  members  thereof  to  the  extent  of  U- l!  118,' }50.' 

31  their  several  liability  to  assessment  therefor. 

1907.  576,  §§  52,  122.  106  Mass.  344. 

1  Section  86.     A  mutual  marine  company  formed  under  the  second  Mutual  marine 

2  clause  of  section  forty-seven  shall  have  an  agreement  under  the  seal  of  issi.  2si',§  is. 

3  each  subscriber  thereto,  substantially  as  follows:  §§T,'2. 

1854,  453,  §  25. 
18.56,  252,  §  18. 

The  subscribers  severally  agree  to  pay  to  the  Insurance  Com-  55  .fs.^fo.  41. 

pany  on  demand  the  whole  or  such  part  of  the  amounts  set  against  our  names  'S''?'  317,  §  3. 
as  may  be  called  from  time  to  time  for  the  use  of  said  company  in  the  payment  §§fid.'ii7, 
of  its  losses  and  expenses  not  otherwise  provided  for.  125-127. 

^  '  1887,  214,  §  52. 

1894,  522.  §  52. 

4  Such  company  shall  not  issue  policies  until  the  amount  of  three  hun-  i907^576^ 

5  dred  thousand  dollars,  which  shall  be  the  total  of  such  subscriptions,  shall 

6  have  been  so  subscribed,  and  a  certificate,  signed  by  the  president  and  a 

7  majority  of  the  directors,  certifying  that  the  subscribers  are  known  to 

8  them  and  that  they  believe  them  to  be  solvent  and  able  to  pay  their  sub- 

9  scriptions,  has  been  deposited  with  and  approved  by  the  commissioner. 

10  If  a  subscriber  dies  or  becomes  insolvent,  his  subscription  shall  be  can- 

11  celled;   and  if  the  amount  of  the  subscription  fund  is  thereby  or  other- 

12  wise  reduced,  the  deficiency  shall  be  made  good  by  new  subscriptions 

13  certified  in  tiie  same  manner  as  the  original.    Subscribers  shall  be  entitled 

14  to  annual  dividends  of  two  per  cent  upon  the  amount  of  their  subscrip- 
1.5  tions  from  the  profits  of  the  company,  and  shall  also  be  reimbursed  from 

16  future  profits  for  all  amounts  of  money  they  may  pay  the  company  for 

17  its  uses  under  their  agreement,  with  lawful  interest  thereon. 

18  The  net  profits  or  divisible  surplus  of  such  companies  shall  annually 

19  be  divided  among  the  insured  whose  policies  terminated  within  the  year, 

20  in  proportion  to  the  contribution  of  each  to  such  profits  or  surplus,  and 

21  such  dividends  siiall  be  made  only  in  scrip  certificates  payable  only  out 

22  of  the  accumulation  of  net  profits  or  surplus,  which  accumulation  shall 

23  constitute  and  be  kept  and  invested  by  the  company  as  a  separate  fund 

24  in  trust  for  the  redemption  of  such  scrip  certificates  and  the  contingent 

25  payment  of  losses  and  expenses  as  herein  provided.     Such  certificates 

26  until  redeemed  shall  be  subject  to  future  losses  and  expenses  of  the  com- 

27  pany  and  to  be  reduced  if  the  redemption  fund  is  drawn  upon  for  the 
2S  payment  of  such  losses  and  expenses.     But  no  part  of  the  redemption 

29  fund  shall  be  used  for  the  payment  of  losses  or  expenses  unless  the  cash 

30  assets  of  the  company  are  insufficient  therefor,  and  except  to  the  extent 

31  of  the  deficiency;   and  if  any  portion  thereof  shall  be  used  for  such  pay- 

32  ment,  the  outstanding  certificates  shall  be  reduced  in  proportion,  so  that 

33  the  redemption  fund  shall  at  all  times  equal  the  amount  of  the  unre- 

34  deemed  certificates.    The  net  income  of  the  redemption  fund  shall  be 

35  divided  annually  among  the  holders  of  its  certificates,  or  the  company 

36  may  make  such  certificates  with  a  specific  rate  of  interest  payable  from 

37  the  income  of  its  invested  funds.    As  such  profits  accumulate  and  are 

38  invested,  subscriptions  of  an  equal  amount  shall  be  cancelled.     The 

39  maximum  of  such  accumulation  of  profits  shall  be  three  hundred  thou- 
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sand  dollars,  and  all  excess  of  profits  above  said  amount  shall  be  applied  40 
annually  to  the  payment  of  the  certificates  in  the  order  of  their  issue.  41 
The  certificates  shall  forthwith  be  payable  when  the  company  shall  cease  42 
to  issue  policies  and  the  fund  is  no  longer  liable  to  be  drawn  upon  for  the  43 
payment  of  losses.  44 


Certain  mutual 
companies  sub- 
ject to  certain 
provisions 
of  Public 
Statutes,  etc. 
1887.  214,  §53. 
1894,  ,522,  5  53. 
R.  L.  118,  §53. 
1907,  576, 
5  §54,  122. 
203  .Mass.  303. 


Section  87.  A  mutual  marine  and  a  mutual  fire  and  marine  com-  1 
pany  organized  prior  to  May  twenty-first,  eighteen  hundred  and  eighty-  2 
seven,  under  any  law  of  the  commonwealth  shall  remain  subject  to  the  3 
provisions  applicable  to  each  contained  in  sections  one  hundred  and  4 
seventeen  to  one  hundred  and  thirty,  inclusive,  of  chapter  one  hundred  5 
and  nineteen  of  the  Public  Statutes,  notwithstanding  the  repeal  of  said  6 
chapter.  Any  such  company  may  redeem  its  certificates  of  dividends  7 
of  profits  when  its  permanent  fund  has  been  paid  in  cash  and  invested  8 
and  its  surplus  is  sufficient  therefor.  The  shareholders  of  the  permanent  9 
fund  of  any  such  company  shall  be  entitled  to  not  more  than  five  per  10 
cent  semi-annual  dividends  thereon.  1 1 


Mutual  marine 
companies 
subject  to 
certain  sec- 
tions. 
1851,  281, 
§§  2-8. 

1854,  453,  §  25.  , 

1856,  252,  §  19.  OllC  VOtC 


Section  88.  Sections  seventy-six,  seventy-seven  and  seventy-eight 
shall  apply  to  all  domestic  mutual  marine  companies,  and  each  sub- 
scriber to  the  agreement  specified  in  section  eighty-six  shall  be  a  mem- 
ber of  the  company  during  the  term  of  his  subscription  and  entitled  to 


G.  S.  58.  §  36. 
p.  S.  119,  §  121. 


1887.  214,  §  54. 
1894,  522,  §  54. 


R.  L.  lis, 
1907,  576,  ! 


54. 
§  55,  122. 


Liabilit.v  of 
president  and 
directors  for 
certain  acts. 
1S51,  281, 
§§  16.  19. 
1856.  252, 
§§  20.  21. 
G.  S.  58, 
§§37,  38. 
P.  S.  119, 
8§  119,  123. 
1887,  214,  §  5 
1894,  522, 


R.  L.  118,  §65. 


Section  89.     If  a  subscriber  to  the  agreement  specified  in  section  1 

eighty-six  fails  to  pay  his  subscription  or  any  assessment  thereon,  and  it  2 

is  proved  that  the  president  or  a  director  certified  falsely  under  said  3 

section  in  regard  to  such  subscriber,  the  person  certifying  shall  be  liable  4 

to  the  company  for  such  amount  as  the  subscriber  fails  to  pay.  5 

If  any  such  company  is  at  any  time  liable  for  losses  beyond  the  amount  6 

of  its  assets,  the  president  and  directors  shall  personally  be  liable  for  7 

all  losses  on  insurance  efi^ected  while  the  company  was  in  such  condition.  8 

1907,  576,  §§  56,  122.  10  Gray,  325.  12  Gray,  355. 


Certain  mutual 
companies 
subject  to  laws 
relative  to 
mutual  fire 
companies. 
Liability  of 
certain  policy- 
holders to 
assessment 
regulated. 
1911.  251, 
§§  2.  3. 

1914,  642. 

1915,  178. 
§§  1.  2:  181. 
1925,  154. 
§4:267.  §6. 
1927,  284,  §  11. 
1929,  34,  §  3. 


Section  90.  INIutual  companies,  other  than  life,  formed  to  transact 
or  transacting  business  under  any  one  or  more  of  clauses  three,  four,  five, 
six,  seven,  eight,  nine,  ten,  twelve  and  thirteen  of  section  forty-seven,  pr 
under  clause  (a),  (6),  {d)  or  (f)  of  section  fifty-four,  and  the  officers, 
directors,  agents  and  members  of  such  companies  shall,  except  as  pro- 
vided in  clause  (r)  of  said  section  fifty-four  and  in  sections  ninety  A, 
ninety  B,  ninety-two,  ninety-three,  ninety-three  A,  ninety-three  B, 
ninety-three  C,  ninety-three  D  and  one  hundred  and  thirteen  B,  be  sub- 
ject to  all  the  provisions  of  this  chapter  relating  to  mutual  fire  companies 
and  their  officers,  directors,  agents  and  members,  so  far  as  applicable. 

A  policyholder  in  any  domestic  mutual  company  specified  in  the  first 
paragraph  of  section  fifty-fi\'e  or  in  any  domestic  mutual  company  incor- 
porated on  or  after  April  sixth,  nineteen  hundred  and  eleven  and  prior  to 
January  first,  nineteen  hundred  and  twenty-seven  under  a  special  charter 
and  authorized  to  transact  the  same  kinds  of  business  as  the  mutual 
companies  specified  as  aforesaid  shall  not  be  liable  to  pay  his  proportion- 
ate part  of  any  assessments  which  may  be  laid  by  such  companies  unless 
he  is  notified  of  such  assessment  within  one  year  after  the  expiration  or 
cancellation  of  his  policy. 


1 
2 
3 
4 
5 
6 


9 
10 
11 
12 
13 
14 
15 
1(3 
17 
18 
19 
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1  Section  90A.    No  policv  shall  be  issued  bv  a  mutual  company  formed  M"*."*!  fi^  and 

.  1         "i         1  ■     1     1  e  ^-         e      J.  '^       ^  nmrine.  mutual 

2  to  transact  busmess  under  the  third  clause  oi  section  torty-seven,  or  under  automobile. 

3  clause  (b)  or  (c)  of  section  forty-eight  A,  and  having  no  guaranty  capital  SeT"^' 

4  or  having  a  guaranty  capital  of  less  than  one  hundred  thousand  dollars,  i925!*267.  5  7. 

5  until  not  less  than  one  million  dollars  of  insurance  in  not  less  than  four  '®"'^'  "^'  *  ^' 
G  hundred  separate  risks  upon  ]iroperty  located  in  the  commonwealth,  in 

7  case  of  a  company  formed  under  said  third  clause  or  said  clause  (/;),  or 

8  not  less  than  two  million  dollars  of  insurance  in  not  less  than  eight  hun- 

9  dred  separate  risks  as  aforesaid,  in  case  of  a  company  formed  under  said 
10  clause  (c),  has  been  subscribed  for  and  entered  on  its  books. 

1  Section  90B.    No  policy  shall  be  issued  by  a  mutual  company  formed  anIi*"orpomtl"' 

2  to  transact  business  under  the  fourth  clause  of  section  forty-seven  until  ""'j,'i|?^''°';^"„ 

3  it  has  established  a  fully  paid-up  guaranty  capital  of  not  less  than  two  o'^Hp" 

4  hundred  thousand  dollars,  which  shall  be  subject  to  the  provisions  of  sec-  certain  bonds, 

5  tion  seventy-nine,  except  as  hereinafter  and  in  section  ninety-three  D  members"" 

6  provided.     Such  guaranty  capital  shall  be  maintained  while  the  com-  1920,207,57. 

7  pany  transacts  business  under  said  clause  and  the  provisions  of  said  sec- 

8  tion  se\-enty-nine  relative  to  the  retirement  of  the  guaranty  capital  of  a 

9  mutual  fire  company  shall  not  apply  thereto. 

10  The  principal  on  any  bond  or  obligation  executed  by  a  mutual  com- 

1 1  pany  as  surety  shall  be  deemed  the  member  of  the  company  under  sections 

12  seventy-SLx,  seventy-nine,  eighty,  eighty-one,  eighty-three  to  eighty-five, 

13  inclusive,  and  ninety. 

1  Section  90C.    Any  mutual  company  empowered  by  subdi^^ision  (e)  ^"tic°mutuai 

2  of  section  fiftv-four  to  transact  the  kinds  of  business  set  forth  in  the  companies  may 

.(,  I'll  11*11  create  guaranty 

3  fourth  clause  01  section  torty-seven,  which  has  not  established  a  guaranty  fundiniieuof 

4  capital  under  section  ninety  B  as  required  by  said  subdivision  (e)  and  guaranty 

5  which  has  net  cash  assets,  computed  on  the  basis  fixed  by  sections  ten  to  593i?242,  §  1. 

6  twelve,  inclusive,  of  not  less  than  two  million  dollars  may,  in  lieu  of  estab- 

7  lishing  a  guaranty  capital  as  aforesaid,  if  previously  authorized  by  a  vote 

8  of  its  policyholders  at  any  meeting  and  with  the  written  approval  of  the 

9  commissioner,  segregate  a  portion  of  its  net  cash  assets  to  an  amount  of 

10  not  less  than  two  hundred  thousand  nor  more  than  five  hundred  thousand 

11  dollars  and  constitute  .said  amount  a  guaranty  fund. 

12  Any  such  fund  shall  be  maintained  .so  long  as  the  company  transacts 

13  business  under  said  clause  fourth,  shall  be  invested  as  provided  by  this 

14  chapter  for  the  investment  of  the  capital  stock  of  domestic  stock  com- 

15  panics,  and  shall  not  be  reduced  or  dissolved  except  with  the  written 

16  approval  of  the  commissioner. 

17  The  said  fund  shall  l>e  applied  solely  to  the  payment  of  claims  under 

18  policies  or  contracts  issued  or  executed  under  said  clause  fourth,  but  only 

19  in  case  the  company  has  exhausted  its  assets,  exclusive  of  uncollected 

20  premiums. 

21  No  company  with  such  a  guaranty  fund  which  ceases  to  transact  busi- 

22  ness  shall  divide  among  its  policyholders  any  of  its  assets  or  guaranty 

23  fund,  until  it  shall  have  performed  or  cancelled  all  obligations  under  its 

24  policies  and  contracts. 

25  Any  company  whose  guaranty  fund  aforesaid  is  less  than  five  hundred 
2(i  thousand  dollars  may,  subject  to  the  provisions  of  this  section,  from  time 

27  to  time  increase  it  to  an  amount  not  exceeding  said  sum;  provided,  that 

28  no  such  increase  shall  be  made  unless  the  net  cash  assets  of  the  company, 
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computed  as  aforesaid,  inclusive  of  the  amount  of  such  fund,  amount  to  29 
at  least  two  million  dollars  at  the  time  the  increase  is  made.  30 


Section  91.    [Repealed,  1924,  406,  §  17.] 


1 


Mutual  boiler 
companies. 
Issue  of 
policies. 
1915,  178,  §  3. 
1925,  154,  §  5; 
267,  §  8. 


Section  92.  No  policy  shall  be  issued  by  a  mutual  company  formed 
to  transact  business  under  the  fifth  clause  of  section  forty-seven  until 
insurance  has  been  applied  for  to  the  amount  of  one  million  dollars 
upon  not  less  than  one  hundred  separate  risks,  nor  until  such  company 
has  made  arrangements  for  its  protection  from  extraordinary  losses 
caused  by  any  one  disaster  by  reinsurance  as  pro\'ided  in  section  twenty. 


Mutual 
liability^ 
companies. 
Issue  of 
policies. 
1911,  251,  § 
1915,  181. 
1921,  486,  § 
1925,  267,  § 
1927,  284,  § 


Section  93.  No  policy  shall  be  issued  by  a  mutual  company  formed 
to  transact  business  under  any  one  or  more  of  the  several  subdivisions 
of  the  sixth  clause  of  section  forty-seven  until  it  has  secured  applications 
for  insurance  on  risks  in  the  commonwealth  the  premiums  on  which  shall 
amount  to  not  less  than  one  hundred  thousand  dollars  and  it  has  satis- 
fied the  commissioner  that  such  premiums  have  been  actually  paid  to  it 
in  full  in  cash,  nor,  if  it  proposes  to  transact  business  under  subdivision 
{e)  of  said  clause,  until  it  has  made  arrangements  satisfactory  to  the 
commissioner,  by  reinsurance,  as  provided  in  section  twenty,  to  protect 
it  from  extraordinary  losses  caused  by  any  one  disaster. 

The  liability  of  any  policyholder  in  such  a  company  to  pay  his  pro- 
portionate part  of  any  assessments  which  may  be  laid  by  the  company, 
in  accordance  with  law  and  his  contract,  on  account  of  losses  and  ex- 
penses incurred  while  he  was  a  member,  shall  continue  so  long  as  there  14 
are  outstanding  any  obligations  incurred  while  he  was  such  a  member.  15 


1 
2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 


g?a"lrspnnk!er,  SECTION  93A.  No  poHcy  shall  be  issued  by  a  mutual  company  formed 
etc.,  ieaitage,     to  trausact  busiucss  under  the  seventh,  eighth,  ninth,  tenth,  twelfth  or 

elevator,  credit,  ■  n  -i    •      i  i  i-         ■ 

burglary  or  thirteenth  clause  oi  section  lorty-seven  until  it  has  secured  appncations 
companies.  for  insuraucc  upon  not  less  than  two  hundred  separate  risks  in  the  com- 
pSel  monwealth  against  the  hazards  specified  in  said  clause,  the  premiums 

1925, 267,  §  10.  ^^  which  shall  amount  to  not  less  than  twentv-fi\'e  thousand  dollars. 


Mutual  surety, 
liability  and 
casualty 
companies. 
Issue  of 
policies. 

1925,  267,  %  10. 

1926,  53,  §  3. 


Section  93B.  No  policy  shall  be  issued  by  a  mutual  company 
formed  to  transact  business  under  clause  (d)  of  section  forty-eight  A, 
until  it  has  secured  the  applications  for  insurance  required  by  sections 
ninety-two,  ninety-three  and  ninety-three  A,  or  any  of  them,  in  respect 
to  the  classes  of  business  which  it  proposes  to  transact  and  until  it  has 
established  the  guaranty  capital  recjuired  by  section  ninety  B,  if  it  pro- 
poses to  transact  business  under  the  fourth  clause  of  section  forty-seven. 


Guaranty 
capital, 
establishment 
by  mutual 
surety,  lia- 
bility and 
casualty 
companies. 
1925,  267,  5  10. 


Section  93C.  Any  mutual  company  formed  or  authorized  to  trans- 
act business  under  the  third,  fifth,  sixth,  seventh,  eighth,  ninth,  tenth, 
twelfth  or  thirteenth  clause  of  section  forty-seven  or  under  clause  {h), 
(c)  or  {(i)  of  section  forty-eight  A  may, except  as  provided  in  section  ninety 
B,  at  any  time  establish  a  guaranty  capital  as  provided  in  and  subject 
to  the  provisions  of  section  seventy-nine. 


No  domestic  mutual  company  transacting  business     1 

2 


Mutual  surety,  GrnTinw  WW) 

liability  and  SECTION    J6l>. 

Tn"esu>™™"    under  clause  three   five,  six,  seven,  eight,  nine,  ten,  twelve  or  thirteen 
cease  busi-        of  scctiou  forty-sevcu,  or  under  clause  (6),  (c)  or  {d)  of  section  forty-    3 
eight  A,  whose  amount  of  insurance  in  force  or  premiums  or  number  of    4 


ness  if  number, 
etc.,  of  risks. 
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5  risks  on  its  books  become  at  any  time  from  any  cause  less  than  the  et"^  •  or  euar- 

6  amounts  or  number  required  by  section  ninety  A,  ninety-two,  ninety-  impaired. 

7  three,  ninety-three  A  or  ninety-three  B,  and  no  mutual  company  trans-  1927!  284!  §  12! 

8  acting  business  under  the  fourth  clause  of  said  section  forty-seven  whose  '^^''  ^*^'  *  ^' 

9  guaranty  capital  recjuired  by  section  ninety  B  or  whose  guaranty  fund 

10  established  under  section  ninety  C  is  impaired  on  the  basis  fi.xed  by 

1 1  sections  ten  to  twelve,  inclusive,  shall  make  any  further  insurance  until 

12  it  has  secured  applications  for  policies  which  shall  restore  the  amount  of 
1:5  insurance  or  premiums  or  number  of  risks  to  the  amounts  and  number 

14  required   by  said   section   ninety  A,   ninety-two,   ninety-three,   ninety- 

15  three  A  and  ninety-three  B,  nor  until  such  guaranty  capital  or  guaranty 

16  fund  is  restored  to  the  amount  required  by  said  section  ninety  B  or 

17  ninety  C,  nor  until  such  company  in  any  case  has  obtained  a  certificate 

18  as  provided  in  section  seventy-four. 

1  Section  9.3E.    No  policy  shall  be  issued  by  a  mutual  company  formed  j^'biiify  and 

2  to  transact  business  under  the  sixteenth  clause  of  section  forty-seven,  casualty 

3  or  under  clause  (e)  of  section  forty-eight  A,  until  it  has  established  a  issue  of 

4  fully  paid-up  guaranty  capital  of  not  less  than  two  hundred  thousand  ism^Iss,  §  27. 

5  dollars,  if  it  proposes  to  transact  business  under  said  sixteenth  clause,  or  G*a'58,^§6o° 

6  four  hundred  thousand  dollars,  if  it  proposes  to  transact  business  under  p*s°'u9^'§\45. 

7  said  clause  (c),  together,  in  either  case,  with  a  net  cash  surplus  of  not  J^gj'fJ^'lp 

8  less  than  two  hundred  thousand  dollars,  exclusive  of  said  guaranty  capi-  n^h.  us.  §  is. 

9  tal.    Such  guaranty  capital  shall  be  divided  into  shares  of  one  hundred  §§82,122. 

10  dollars  each,  to  be  invested  as  provided  by  this  chapter  for  the  invest-  1930,  m,' 1 7.^ 

11  ment  of  the  capital  stock  of  domestic  companies,  other  than  life.    Stock- 

12  holders  of  such  guaranty  capital  and  policyholders  of  such  a  company 

13  shall  be  subject  to  the  same  provisions  of  law  relative  to  their  right  to 

14  vote  as  apply  respectively  to  stockholders  in  stock  companies  and  policy- 

15  holders  in  mutual  companies.    The  stockholders  of  such  guaranty  capi- 

16  tal  shall  be  entitled  to  annual  dividends,  not  exceeding  eight  per  cent, 

17  payable  from  the  net  surplus  of  the  company,  and  such  guaranty  capital 
IS  shall  be  redeemed  by  an  appropriation  of  net  surplus  for  that  purpose 

19  whenever  the  net  surplus,  computed  on  the  basis  fixed  by  sections  nine 

20  to  twelve,  inclusive,  is  twice  the  amount  of  said  guaranty  capital. 

1  Section  94.    Except  as  provided  in  section  one  hundred  and  thirty-  Mutual  life 

2  seven,  every  person  insured  by  a  domestic  mutual  life  company  .shall  Member?' 

3  be  a  member  entitled  to  one  vote,  and  one  vote  additional  for  each  five  Di^^tors. 

4  thousand  dollars  of  insurance  in  excess  of  the  first  five  thousand  dollars,  p*™'u9^'§\s3, 

5  and  shall  be  notified  of  its  annual  meetings  by  written  notice  or  by  an  J^^^;  g^;  Hf 

6  imprint  in  the  form  prescribed  in  section  seventy-six  upon  the  filing-back,  km^-  ni!  §  74. 

7  or,  in  case  of  policies  on  which  the  premiums  are  payable  monthly  or  §§82, 122. 

8  oftener,  on  some  other  prominent  place  of  each  policy,  and  also  upon  1930!  i36, 5  s. 

9  receipts  or  certificates  of  renewal.  (Penalty,  §is8i 

10  Members  and  shareholders  may  vote  by  proxies  dated  and  executed 

11  within  three  months  and  returned  and  recorded  on  the  books  of  the 

12  company  seven  days  or  more  before  the  meeting  at  which  they  are  to 

13  be  used;   but  no  person  shall,  as  attorney  or  otherwise,  cast  more  than 

14  twenty  votes,  and  no  officer  shall,  himself  or  by  another,  ask  for,  receive, 

15  procure  to  be  obtained  or  use  a  proxy  vote. 

16  Two  thirds  of  the  directors  shall  always  be  residents  of  the  common- 

17  wealth,  and,  after  the  first  election,  the  directors  shall  be  chosen  by  and 

18  from  the  policyholders;    provided,  that  in  case  of  a  company  having 
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Over-insurance 
prohibited. 
Term  of  fire 
policy. 
1833.  147, 
R.  S.  37, 
1854,  453,"  §  22. 
1856,  252,  §  31. 
G.  S.  58,  5  24. 
1875,  72,  §  1. 
1878,  132,  §  1. 


5. 

,  28. 


outstanding  a  guaranty  capital,  one  third  of  the  directors  may  be  chosen  19 
by  and  from  the  stockliolders  thereof.  No  person  shall  be  qualified  to  20 
serve  as  a  director  after  he  ceases  to  be  such  a  policyholder  or  stock-  21 
holder,  as  the  case  may  be.  22 

The  provisions  of  section  sixty  shall  apply  to  the  officers  of  every  such  23 
company.  24 

FIRE  INSUR.\NCE. 

Section  95.    No  company,  and  no  officer  or  agent  thereof,  and  no  1 

insurance  broker  shall  knowingly  issue,  negotiate,  continue  or  renew  or  2 

cause  or  permit  to  be  issued,  negotiated,  continued  or  renewed  any  fire  3 

insurance  policy  upon  property  or  interests  within  the  commonwealth  4 

of  an  amount  which,  with  any  existing  insurance  thereon,  exceeds  the  5 

fair  value  of  the  property,  nor  for  a  longer  term  than  seven  years.  6 

1907,  576,  §§  57,  122. 


P.  S,  119,  §§  136,178. 
1887,  214,  §  57. 


1894,  522.  §  57. 
R.  L.  lis.  §  57. 


firttea^ ^""^  Section  96.    If  buildings  within  the  commonwealth  insured  against 

1^8*^571  '^^^  ^y  ^^^  ^'"^  totally  destroyed  by  fire,  the  company  shall  not  be  liable 

R.L^iis,  §57.  bevond  the  actual  value  of  the  insured  propertv  at  the  time  of  the  loss 

1907   576  *  .      .  .      ' 

§§57, 122.        or  damage;   and  if  it  shall  appear  that  the  insured  has  paid  premiums 

221  Mass.  518,  "^  '^^  f  f 


on  an  amount  in  excess  of  said  actual  value,  he  shall  be  reimbursed  the 
proportionate  excess  of  premiums  paid  on  the  difference  between  the 
amount  named  in  the  policy  and  said  actual  value,  with  interest  at  six 
per  cent  per  annum  from  the  date  of  issue;  and  said  excess  of  premiums 
and  interest  thereon  shall  be  allowed  the  insured  from  the  time  any 
companies  carrying  said  insurance  at  the  time  of  the  loss  have  continu- 
ously carried  the  insurance  on  the  destroyed  buildings,  whether  under  11 
policies  existing  at  the  time  of  the  loss  or  under  previous  policies  in  the  12 
same  companies.  13 


1 
2 

3 
4 
5 
6 

7 

8 

9 

10 


Payment  of 
mortgagees. 
1878,  132,  §  2. 
PS.  119,  §  137. 
1887,  214,  §  5S. 
1894,  522,  §  SS. 
R.  L.  118,  §  58. 
1907,  576, 
§§  58.  122. 
168  Mass.  147. 


Section  97.    If,  by  an  agreement  with  the  insured  or  by  the  terms  1 

of  a  fire  insurance  policy  taken  out  by  a  mortgagor,  the  whole  or  any  2 

part  of  the  loss  thereon  is  payable  to  mortgagees  of  the  property  or  for  3 

their  benefit,  the  company  shall,  upon  satisfactory  proof  of  the  rights  4 

and  title  of  the  parties,  in  accordance  with  such  terms  or  agreement,  5 

pay  all  mortgagees  protected  by  such  policy  in  the  order  of  their  priority'  6 

of  claim  as  their  claim  shall  appear,  not  beyond  the  amount  for  which  7 

the  company  is  liable,  and  such  payment  shall  be  to  the  extent  thereof  8 

payment  and  satisfaction  of  the  liability  of  the  company  under  such  9 

policy.  10 


Statements  in 
application 
and  by-laws 
not  part  of 
contract 
unless,  etc. 
1861,  1.52. 
1864,  196. 
P.  S.  119,  §138, 


Section  98.  In  all  insurance  against  loss  by  fire,  neither  the  applica- 
tion of  the  insured  nor  the  by-laws  of  the  company  shall  be  considered 
as  a  warranty  or  a  part  of  the  contract  except  so  far  as  they  are  incor- 
porated in  full  in  the  policy  as  provided  in  the  ninth  clause  of  the  fol- 
lowing section. 


1887.214,  §  59. 
1894,  522,  §  59. 
R.  L.  118,  §  59. 


1907,  576,  §§  59,  122. 
7  Allen.  42.  45. 
98  Mass.  420. 


112  Mass.  116. 
118  Mass.  393. 
120  Mass.  254. 


131  Mass.  1. 
145  Mass.  426. 
172  Mass.  278. 


oflfre'^poiic"™  Section  99.    No  fire  company  shall  issue  fire  insurance  policies  on  1 

1873,331,  property  or  interests  in  the  commonwealth,  other  than  those  of  the  2 

Joi?'  }J^  standard  form  herein  set  forth,  except  as  provided  in  section  one  hun-  3 

1881,  106,  ,11*1                               i-    11  A 

§§1,3.  dred  and  two  A  and  except  as  lollows:  4 
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5  First,  A  company  may  print  on  or  in  its  policies  its  name,  location,  p.s.  119.  §139. 

6  date  of  incorporation,  plan  of  operation,  whether  stock  or  mutual,  and,  imI^sIz!  leo. 

7  if  the  former,  the  amount  of  its  paid-up  capital  stock.     A  company  §§^3,'4.^' 

8  may  also  print  on  or  in  its  policies  the  names  of  its  officers  and  agents,  fg^lj  lH'  ^  ''"■ 

9  the  number  and  date  of  the  policy,  the  words,  "Amount  $  ,  ij^gg^^li 

10  Rate  ,  Premium  S  ,"  and,  if  the  policy  is  issued  i9io,'s.52.'§2. 

11  through  an  agent,  the  words,  "This  policv  shall   not  be  valid  until  ibir.:  150!  5 1! 

12  countersigned  by  the  duly  authorized  agent  of  the  company  at  ",  nm,  283;  §  3. 

13  and  may  in  lieu  of  inserting  the  date  in  the  teste  clause  specified  in  \ll  l\l%[  17I; 

14  said  standard  form,  add  to  the  phrase  hereinbefore  quoted  the  words,  232Mass  m' 

15  "  Countersigned  at  ,  this  dav  of  ,19     .JSSH"^^??- 

«  Hi  1  1      11    /■         1  ■  272  Mass.  62, 

16  Agent.      A  mutual  company  shall  hx  the  contmgent  mu-  232. 

17  tual  liability  of  its  members  for  the  payment  of  losses  and  expenses  not  104.' 

18  provided  for  by  its  cash  funds  and  shall  print  on  the  filing-back  of  its  h7%7i.  545. 

19  policies  the  notice  required  by  section  seventy-six,  the  endorsement  re-  (1917)  13'. 

20  quired  by  section  eighty  and  the  statement  required  by  section  eighty-  ^i^oo)  2s'6. 

21  one. 

22  A  company  described  in  the  first  paragraph  of  section  one  hundred 

23  and  fifty-five  may  in  lieu  of  said  teste  clause  use  the  following:  —  "In 

24  witness  whereof,  the  said  company  has  caused  this  policy 

25  to  be  signed  by  its  resident  manager  in  the  United  States  at  their  ofiice  ' 

26  in  "(date)." 

27  Second,  A  company  may  print  or  use  in  its  policies  printed  forms  of 

28  description  and  specification  of  the  property  insured. 

29  Third,  A  company  insuring  against  damage  by  lightning  may  print, 

30  in  the  clause  enumerating  the  perils  insured  against,  the  additional 

31  words  "Also  any  damage  by  lightning,  whether  fire  ensues  or  not",  and, 

32  in  the  clause  providing  for  an  apportionment  of  loss  in  case  of  other 

33  insurance,  the  words  "whether  by  fire,  lightning  or  both". 

34  Fourth,  A  domestic  company  may  print  in  its  policies  any  provisions 

35  which  it  is  authorized  or  required  by  law  to  insert  therein;  and  any  for- 

36  eign  company  may,  with  the  approval  of  the  commissioner,  so  print 

37  any  provision  required  by  its  charter  or  deed  of  settlement,  or  by  the 

38  laws  of  its  own  state  or  country  not  contrary  to  the  laws  of  this  com- 

39  monwealth;    but  the  commissioner  shall  require  any  provision  which 

40  in  his  opinion  modifies  the  contract  of  insurance  in  such  way  as  to  affect 

41  the  question  of  loss  to  be  appended  to  the  policy  by  a  slip  or  rider  as 

42  hereinafter  provided. 

43  Fifth,  The  blanks  in  said  standard  form  may  be  filled  in  print  or 

44  writing. 

45  Sixth,  A  company  may  print  upon  policies  issued  in  compliance  with 

46  this  section  the  words  "Massachusetts  Standard  Policy". 

47  Seventh,  There  shall  be  printed  or  stamped  on  the  filing-back  of  every  265  Mass.  509. 

48  policy,  in  clear  type  not  smaller  than  long  primer,  the  words  "  In  case  of 

49  fire  notify  the  company  or  its  local  agent  at  once  in  writing". 

50  Eighth,  There  shall  be  printed  on  the  margin  of  the  policy  near  the 

51  part  thereof  that  relates  to  cancellation,  in  type  not  smaller  than  long 

52  primer,  or  attached  to  such  policy  by  rider  as  hereinafter  provided,  the 

53  following:   "  If  the  premium  on  this  policy  has  not  been  paid  to  the  com- 

54  pany  or  its  agent  or  to  the  duly  licensed  insurance  broker  through  whom 

55  the  contract  of  insurance  was  negotiated,  this  policy  may  be  cancelled 

56  by  the  company  in  the  manner  herein  provided  without  tendering  to  the 

57  assured  any  part  of  the  premium". 
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166  Mass.  210. 
180  Mass.  560. 
228  Mass.  301. 
234  Mass,  301. 

1  Op.  A.  G. 
431.  540. 

2  0p.  A.  G. 
545. 

3  0p.  A.  G.70. 


Ninth,  A  company  may  write  upon  the  margin  or  across  the  face  of  58 
a  policy,  or  write,  or  print  in  type  not  smaller  than  long  primer,  upon  59 
separate  slips  or  riders  to  be  attached  thereto,  provisions  adding  to  or  60 
modifying  those  contained  in  the  standard  form;  and  all  such  slips,  61 
riders  and  provisions  shall  be  signed  by  the  officers  or  agents  of  the  62 
company  so  using  them.  63 

Said  standard  form  of  policy  shall  be  plainly  printed,  and  no  portion  64 
thereof  shall  be  in  type  smaller  than  long  primer,  and  shall  be  as  follows :  65 


166  Mass.  67. 
259  Mass.  450. 


234  Mass.  301. 


140  Mass.  38. 

144  Mass.  43. 

145  Mass.  265, 
389,  426. 

149  Mass.  116. 

150  Mass.  374. 
153  Mass.  335. 
156  Mass.  5S7. 
158  Mass.  475. 
162  Mass.  479. 
170  Mass.  492. 

178  Mass.  535. 

179  Mass.  434. 
190  Mass.  233. 
201  Mass  350. 
205  Mass.  S8. 
207  Mass.  337. 
234  Mass.  23. 
263  .Mass.  ISl. 


140  Mass. 
142  Mass. 
145  Mass. 
150  Mass. 
1.52  Mass. 
164  Mass. 
166  Mass. 
186  Mass. 
196  Mass. 


38. 

142. 

582. 

160. 

263. 

382. 

210. 

589. 

230. 


No.  _  _  $ 

(Corporate  name  of  the  company;  its  principal  place  or  places  of  business.) 

This  company  sliall  not  be  liable  beyond  the  actual  value  of  the  insured  prop- 
erty at  the  time  any  loss  or  damage  happens. 

In  consideration  of  dollars  to  it  paid  by  the  insured,  hereinafter 

named,  the  receipt  whereof  is  hereby  acknowledged,  does  insure 
and  legal  representatives  against  loss  or  damage  by  fire,  to  the 

amount  of  dollars. 

(Description  of  property  insured.) 

Bills  of  exchange,  notes,  accounts,  evidences  and  securities  of  property  of 
every  kind,  books,  wearing  apparel,  plate,  money,  jewels,  medals,  patterns, 
models,  scientific  cabinets  and  collections,  paintings,  sculpture  and  curiosities 
are  not  included  in  said  insured  property,  unless  specially  mentioned. 

Said  property  is  insured  for  the  term  of  beginnmg  on  the 

day  of  ,  in  the  year  nineteen  hundred  and  ,  at  noon, 

and  continuing  until  the  day  of  ,  in  the  year  nineteen 

hundred  and  ,  at  noon,  against  all  loss  or  damage  by  Fire  originat- 

ing from  any  cause  except  invasion,  foreign  enemies,  civil  commotions,  riots  or 
any  military' or  usurped  power  whatever;  the  amount  of  said  loss  or  damage  to 
be  estimated  according  to  the  actual  value  of  the  insured  property  at  the  time 
when  such  loss  or  damage  happens,  but  not  to  include  loss  or  damage  caused 
by  explosions  of  any  kind  unless  fire  ensues,  and  then  to  include  that  caused  by 
fire  only. 

This  policy  shall  be  '\''oid  if  any  material  fact  or  circumstance  stated  in  writing 
has  not  been  fairly  represented  by  the  insured;  or  if  the' insured  now  has  or 
shall  hereafter  make  any  other  insurance  on  the  said  property  without  the  assent 
in  writing  or  in  print  of  the  company;  or  if,  without  such  assent,  the  said  prop- 
erty shall  be  removed,  except  that,  if  such  removal  shall  be  necessary  for  the 
preservation  of  the  property  from  fire,  tliis  policy  shaU  be  valid  without  such 
assent  for  five  days  thereafter;  or  if,  without  such  assent,  the  situation  or  cir- 
cumstances affecting  the  risk  shall,  by  or  with  the  knowledge,  advice,  agency  or 
consent  of  the  insured,  be  so  altered  as  to  cause  an  increase  of  such  risks,  or  if, 
without  such  assent,  the  said  property  shall  be  sold,  or  this  jaolicy  assigned,  or  if 
the  premises  hereby  insured  shaU  become  vacant  by  the  removal  of  the  owner  or 
occupant,  and  so  remain  vacant  for  more  than  thirty  clays  without  such  assent, 
or  if  it  be  a  manufacturing  establishment,  running,  in  whole  or  in  part,  extra  time, 
except  that  such  establishments  may  run,  in  whole  or  in  part,  extra  hours  not 
later  than  nine  o'clock  p.m.,  or  if  such  establishments  shall  cease  operation  for 
more  than  thirty  days  without  permission  in  writing  endorsed  hereon,  or  if  the 
insured  shall  make  any  attempt  to  defraud  the  company  either  before  or  after 
the  loss;  or  if  gunpowder  or  other  articles  subject  to  legal  restriction  shall  be 
kept  in  quantities  or  manner  different  from  those  allowed  or  prescribed  by  law; 
or  if  camphene,  benzine,  naphtha,  or  other  chemical  oils  or  burning  fluids  shall 
be  kept  or  used  by  the  insured  on  the  premises  insured,  except  that  what  is  known 
as  refined  petroleum,  kerosene  or  coal  oil  may  be  used  for  lighting,  and  in  dwell- 
ing houses  kerosene  oil  stoves  may  be  used  for  domestic  purposes,  to  be  filled 
when  cold,  by  daylight,  and  with  oil  of  lawful  fire  test  only. 

If  the  insured  property  shall  be  exposed  to  loss  or  damage  by  fire,  the  insured 
shall  make  all  reasonable  exertions  to  save  and  protect  the  same. 

In  case  of  any  loss  or  damage  under  this  policy,  a  Statement  in  writing,  signed 
and  sworn  to  by  the  insured,  shall  be  forthwith  rendered  to  the  company,  setting 
forth  the  value  of  the  property  insured,  the  interest  of  the  insured  therein,  all 
other  insurance  thereon  in  detail,  the  purposes  for  which  and  tlie  persons  by 
whom  the  building  insured,  or  containing  the  property  insured,  was  used,  and  the 
time  at  wliich  and  manner  in  which  the  fire  originated,  so  far  as  known  to  the 
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insured.    The  company  may  also  examine  the  books  of  account  and  vouchers  of  |o?  ^J^gJ;  5?^ 
the  insured,  and  make  extracts  from  the  same. 

200  Mass.  247.  591.  227  Mass.  132.  267  Mass.  .571. 

208  Mass.  378.  265  Mass.  509.  268  Mass.  28. 

212  Mass.  318.  266  Mass.  545. 

In  case  of  any  lass  or  damage,  the  company,  within  sixty  days  after  the  in-  iM  Mass.  210. 
sured  shall  have  submitted  a  statement,  as  provided  in  the  preceding  clause,  Jg^  m^^;  177' 
shall  either  pay  the  amount  for  which  it  shall  be  liable,  which  amount,  if  not  |os  Mass.  378. 
agreed  upon,  shall  be  ascertained  by  award  of  referees  as  hereinafter  i)rovided,    "*  '  ^*^'      ' 
or  replace  the  property  with  other  of  the  same  kind  and  goodness;   or  it  may, 
within  fifteen  days  after  such  statement  is  submitted,  notify  the  insured  of  its 
intention  to  rebuild  or  repair  the  premises,  or  any  portion  thereof  separately 
insured  by  this  policy,  and  shall  thereupon  enter  upon  said  premises  and  proceed 
to  rebuild  or  repair  the  same  with  reasonable  expedition.    It  is  moreover  under- 
stood that  there  can  be  no  abandonment  of  the  property  insured  to  the  company, 
and  that  the  company  shall  not  in  any  case  be  liable  for  more  than  the  sum 
insured,  with  interest  thereon  from  the  time  when  the  loss  shall  become  payable, 
as  above  provided. 

If  there  shall  be  any  Other  Insurance  on  the  property  insured,  whether  lee  Mass.  210. 
prior  or  subsequent,  the  insured  shall  recover  on  this  policy  no  greater  propor-  232  Mass!  214! 
tion  of  the  loss  sustained  than  the  sum  hereby  insured  bears  to  the  whole  amount  252  .Mass.  432. 
insured  thereon.    And  whenever  the  company  shall  pay  any  loss,  the  insured  shall 
assign  to  it,  to  the  extent  of  the  amount  so  paid,  all  rights  to  recover  satisfaction 
for  the  loss  or  damage  from  any  person,  town  or  other  corporation,  excepting 
other  insurers;  or  the  insured,  if  requested,  shall  prosecute  therefor  at  the  charge 
and  for  the  account  of  the  company. 

If  this  policy  shall  be  made  payable  to  a  mortgagee  of  the  insured  real  estate,  1-42  Mass.  142. 
no  act  or  default  of  any  person  other  than  such  mortgagee  or  his  agents,  or  those  210.'  ''^'''  '^^' 
claiming  under  him,  shall  affect  such  mortgagee's  right  to  recover  in  case  of  loss  J^s  Mass.  535. 
on  such  real  estate:  provided,  that  the  mortgagee  shall  on  demand  pay  according  195  ji^gg;  230! 
to  the  established  scale  of  rates  for  any  increase  of  risks  not  paid  for  by  the  in-  208  Mass.  378. 
sured;  and  whenever  this  company  shall  be  liable  to  a  mortgagee  for  any  sum  for  Z-js  Mass'.  2so'. 
loss  under  this  policy,  for  which  no  hability  exists  as  to  the  mortgagor,  or  owner,  247  Mass.  20 
and  this  company  shall  elect  by  itself,  or  with  others,  to  pay  the  mortgagee  the  5op.  a.^g. 5S2. 
full  amount  secured  by  such  mortgage,  then  the  mortgagee  shall  assign  and  trans- 
fer to  the  companies  interested,  upon  such  payment,  the  said  mortgage,  together 
with  the  note  and  debt  thereby  secured. 

This  policy  may  be  Cancelled  at  any  time  at  the  request  of  the  insured,  who  ipo  Mass.  sse. 
shall  thereupon  be  entitled  to  a  return  of  the  portion  of  the  above  premium  remain-  252  jials.  336. 
ing,  after  deducting  the  customary  monthly  short  rates  for  the  time  this  policy  209  Mass.  225. 
shall  have  been  in  force.    The  company  also  reserves  the  right,  after  giving  written 
notice  to  the  insured  and  to  any  mortgagee  to  whom  this  policy  is  made  payable, 
and  tendering  to  the  insured  a  ratable  proportion  of  the  premium,  to  cancel  this 
policy  as  to  all  risks  subsequent  to  the  expiration  of  ten  days  from  such  notice, 
and  no  mortgagee  shall  then  have  the  right  to  recover  as  to  such  risks. 

In  case  of  loss  under  this  policy  and  a  failure  of  the  parties  to  agree  as  to  the  i38  Mass.  572. 
amount  of  loss,  it  is  mutually  agreed  that  the  amount  of  such  loss  shall  be  referred  HI  jia^;  335; 
to  three  disinterested  men,  the  company  and  the  insured  each  choosing  one  out  154  Mass.  77. 
of  three  persons  to  be  named  by  the  other,  and  the  third  being  selected  by  the  two  \~l  -j^ilH]  II2 
so  chosen;  the  award  in  writing  by  a  majority  of  the  referees  shall  be  conclusive  i7i  Mass.  433. 
and  final  upon  the  parties  as  to  the  amount  of  loss  or  damage,  and  such  refer-  ios  Mass!  577! 
ence,  unless  waived  by  the  parties,  shall  be  a  condition  precedent  to  any  right  of  212  Mass.  318. 
action  in  hw  or  equity  to  recover  for  such  loss;  but  no  person  shall  be  chosen  or  act  ilr,  mIH'.  154! 
as  a  referee,  against  the  objection  of  either  party,  who  has  acted  in  a  like  capacity  221  Jiass.  sis. 

•  ji  •       p       _  .1  224  Mass.  oil), 

within  four  months.  _  226  Mass.  236. 

Ko  suit  or  action  against  this  company  for  the  recovery  of  any  claim  by  virtue  265  Mass.  440. 
of  this  policy  shall  be  sustained  in  any  court  of  law  or  equity  in  this  common-  I'op^'A^^a^'*' 
wealth  unless  commenced  within  two  years  from  the  time  the  loss  occurred:  pro-  582. 
vided,  hou-ever,  that  if,  within  said  two  years,  in  accordance  with  the  provisions  of 
the  preceding  paragraph,  the  amount  of  the  loss  shall  have  been  referred  to  arbi- 
tration after  failure  of  the  parties  to  agree  thereon,  the  limitation  of  time  for 
bringing  such  suit  or  action  shall  in  no  event  be  less  than  ninety  days  after  a 
valid  award  has  been  made  upon  such  reference  or  after  such  reference  or  award 
has  been  expressly  waived  by  the  parties.    If  suit  or  action  upon  this  policy  is 
enjoined  or  abated,  suit  or  action  may  be  commenced  at  any  time  within  one  year 
after  the  dissolution  of  such  injunction,  or  the  abatement  of  such  suit  or  action, 
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to  the  same  extent  as  would  be  possible  if  there  was  no  limitation  of  time  provided 
herein  for  the  bringing  of  such  suit  or  action. 

In  witness  whereof  the  said  company  has  caused  this  policy  to 

be  signed  by  its  president  and  attested  by  its  secretary  (or  by  such  proper  officers 
as  may  be  designated),  at  their  office  in  (date). 

The  word  "noon",  occurring  in  the  standard  form  above  set  forth,  66 
shall  be  construed  to  be  the  noon  of  standard  time  of  the  place  where  the  67 
property  covered  by  the  policy  is  situated.  68 


Referees. 
Appointment. 
1888,  151. 
1891,  291. 
1894,  522,  5  60. 

1896,  1.37. 

1897,  357. 

R.  L.  118,  §  60. 
1907,  576, 
§§  60,  122. 
1911,  406. 

1923,  152; 
198.  §  1. 

1924,  406,  §  8. 
1927,  285,  §  1. 
204  Mass.  90. 
224  Mass.  310. 
238  Mass.  462. 
267  Mass.  430. 

271  Mass.  34. 

272  Mass.  232. 


Section  100.     If  a  claim  is  presented  under  any  policy  of  fire  insur-  1 

ance  issued  on  property  or  interests  in  the  commonw^ealth  in  the  standard  2 

form  set  forth  in  the  preceding  section,  and  if  the  parties  fail  to  agree  as  3 

to  the  amount  .of  loss,  the  company  shall,  within  ten  days  after  receiving  4 

a  written  demand  from  the  insured  for  the  reference  of  the  amount  of  loss  5 

to  three  referees  as  provided  in  such  policy,  submit  in  writing  the  names  6 

and  addresses  of  three  persons  to  the  insured,  who  shall,  within  ten  days  7 

after  receiving  such  names,  notify  the  company  in  writing  of  his  choice  8 

of  one  of  the  said  persons  to  act  as  one  of  said  referees.  9 

The  insured  shall  submit  in  writing  the  names  and  addresses  of  three  10 

persons  to  the  company,  which  shall,  within  ten  days  after  receiving  such  11 

names,  notify  the  insured  in  writing  of  its  choice  of  one  of  said  persons  to  12 

act  as  one  of  said  referees.                                                                            .  1.3 

If,  at  the  expiration  of  ten  days  from  the  choice  of  the  second  referee,  14 

the  two  referees  chosen  as  hereinbefore  provided,  shall  not  have  agreed  15 

upon  and  selected  a  person  to  act  as  the  third  referee,  then  either  of  the  16 

said  referees  or  parties  may  make  written  application  on  oath  to  the  com-  17 

missioner  in  such  form  as  he  may  prescribe,  for  the  appointment  of  the  18 

third  referee  and  the  commissioner  shall,  after  such  summary  inquiry  or  19 

hearing,  if  any,  as  he  may  deem  expedient,  appoint  a  person  to  serve  as  20 

the  third  referee  and  shall  notify  such  person  and  the  parties  in  writing  of  21 

such  appointment.  22 


Same  subject. 
Filling  of 
vacaneies. 
1927,  285,  §  1. 


Section  lOOA.  If,  before  an  award  is  determined  upon  by  the  ref-  1 
erees,  any  referee,  including  a  referee  appointed  under  this  section,  dies,  2 
resigns,  is  incapacitated,  removes  from  the  commonwealth  or  for  any  3 
other  reason  is  unable  or  refuses  to  serve,  the  company,  if  such  referee  was  4 
chosen  by  the  insured,  or  the  insured,  if  such  referee  was  chosen  by  the  5 
company,  or  the  company,  the  insured  or  the  two  referees  chosen  by  the  6 
insured  and  the  company,  if  such  referee  is  a  third  referee  chosen  by  the  7 
said  two  referees,  or  the  company,  the  insured  or  either  of  said  two  ref-  8 
erees,  if  such  referee  is  the  third  referee  appointed  by  the  commissioner,  9 
shall  forthwith  make  written  application  on  oath  to  the  commissioner  in  10 
such  form  as  he  may  prescribe  for  the  appointment  of  another  referee.  11 
The  application,  unless  it  seeks  the  appointment  of  a  third  referee  to  sue-  12 
ceed  a  third  referee  appointed  by  the  commissioner,  shall  specify  the  full  13 
names  and  addresses  of  three  persons.  The  commissioner  shall,  after  such  14 
summary  inquiry  or  hearing,  if  any,  as  he  may  deem  expedient,  appoint  a  15 
referee  to  fill  the  vacancy,  but  if  the  application  specifies  names  as  afore-  16 
said,  he  shall  appoint  one  of  the  persons  so  specified.  The  commissioner  17 
shall  give  written  notice  of  the  appointment  to  the  appointee,  to  the  18 
parties  and  to  the  other  referees.  Nothing  in  this  section  shall  be  con-  19 
strued  to  prohibit  the  insured  and  the  company  from  filling  any  vacancy  20 
by  mutual  agreement.  21 
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1  Section  lOOB.     Every  person  nominated,  specified  or  appointed  under  samn  subject. 

2  either  of  the  two  preceding  sections  shall  be  disinterested,  a  resident  of  the  f^rnomtna™' 

3  commonwealth  and  willing  to  act  as  referee.    Service  as  referee  for  either  my.^ls,  { i. 

4  party  within  four  months  prior  to  the  date  of  nomination  or  specification 

5  for  appointment,  or,  in  case  of  a  third  referee  chosen  hy  the  two  referees, 
(')  the  date  of  the  choice  of  the  second  referee,  or,  if  appointed  by  the  com- 

7  missioner  without  specification,  the  date  of  application  for  appointment, 

8  shall  be  a  disqualification  for  nomination,  specification  or  appointment  as 

9  aforesaid,  unless  with  the  written  consent  of  the  insured  in  case  of  a  referee 

10  nominated  by  the  company,  of  the  company  in  case  of  a  referee  nomi- 

11  nated  by  the  insured,  and  of  both  in  case  of  a  third  referee.    No  person 

12  shall  be  specified  in  an  application  to  the  commissioner  who  has  been 
1.3  previously  nominated  by  either  party  in  connection  with  the  reference 
14  proceedings  to  which  the  application  relates. 

1  Section  101.     The  referees  chosen,  selected  or  appointed  under  section  same  subject. 

2  one  hundred  or  one  hundred  A  shall  within  ten  days  after  the  selection  or  igia'Ssg. 

3  aj^pointment  of  the  third  referee  meet  to  hear  the  evidence  in  the  case.  Jiriu^s!  522. 

4  They  may  adjourn  the  hearing  from  time  to  time  but  not  more  than  one  |g7  Mass' 43b 
.5  week  shall  elapse  between  hearings  except  by  unanimous  agreement  of  ^'^  ^^^^^-  ''^■ 

6  said  referees. 

1  Section  lOlA.     The  referees  shall  reduce  their  award  to  writing  and  l^'^'^rds"''^*"^'' 

2  execute  it  in  duplicate.    The  third  referee  shall  forthwith  publish  the  '^27, 285. 5  3. 

3  same  by  delivering  one  of  the  duplicates  to  the  company,  and  one  to  the 

4  insured,  but  the  same  may  be  published  in  any  other  lawful  manner. 

1  Section  101  B.    The  company  and  the  insured  shall,  if  an  award  is  Same  subject. 

2  rendered  by  the  referees  in  favor  of  the  insured,  each  be  liable  to  the  third  ^t^Tof  third'"' 

3  referee  for  one  half  of  his  charges  for  compensation  and  expenses.    The  iglyf  285,  §  3. 

4  company  shall,  if  an  award  is  rendered  in  its  favor  or  if  no  award  is  ren- 

5  dered,  be  liable  to  the  third  referee  for  the  full  amount  thereof,  but  in  such 

6  case,  if  the  company  makes  any  payment  to  the  insured  in  settlement  of 

7  his  claim,  it  may  deduct  therefrom  one  half  of  such  charges.    The  third 

8  referee  shall  forthwith,  upon  the  publication  of  an  award  in  favor  of  the 

9  insured,  furnish  the  company  and  the  insured  with  a  written  statement 

10  specifying  in  detail  his  charges  for  compensation  and  expenses,  and  he 

11  shall  forthwith  upon  the  publication  of  an  award  in  favor  of  the  company, 

12  or  if  no  award  is  rendered,  furnish  such  a  statement  to  the  company 

13  alone.    The  company  or  the  insured,  if  aggrieved  by  said  charges,  may 

14  within  ten  days  from  such  publication,  or,  if  no  award  is  rendered,  from 

15  the  rendition  of  said  statement,  file  with  the  commissioner,  in  such  form 

16  as  he  may  prescribe,  a  petition  for  a  review  thereof.    After  due  hearing, 

17  notice  of  which  shall  be  given  forthwith  by  the  commissioner  to  all  parties 

18  in  interest,  the  commissioner  .shall  forthwith  review  and  approve  or  dis- 

19  approve  said  charges,  in  whole  or  in  part,  and  his  findings  and  decision 

20  shall  be  forthwith  communicated  in  writing  to  the  parties  and  .shall,  as 

21  well  as  all  findings  of  fact  made  by  him  under  section  one  hundred,  one 

22  hundred  A  or  one  hundred  B,  be  final  and  conclusive. 

1  Section  lOlC.     Payment  of  the  third  referee's  charges,  which  shall  P^^Jnt'a*^' 

2  be  due  and  payable,  except  as  hereinafter  provided,  upon  the  exjjiration  smii  compen- 

3  of  the  ten  day  period  provided  by  section  one  hundred  and  one  B  for  ESect'on  ' 
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right  to  con- 
test validity 
of  award. 
1927,  285,  §  3. 


filing  a  petition  for  review,  shall  in  all  cases  be  made  by  the  company,  4 
deducting  from  any  award  in  favor  of  the  insured  his  share  of  such  5 
charges.  Neither  payment  of  such  charges  to  the  referee  or  of  an  award  6 
to  the  insured,  whether  or  not  the  sixty  day  period  prescribed  in  said  7 
standard  form  of  policy  or  in  section  one  hundred  and  two  has  expired,  8 
shall  be  made  prior  to  the  expiration  of  said  ten  day  period  unless  the  9 
insured  in  writing  waives  his  right  to  petition  for  a  review  under  section  10 
one  hundred  and  one  B,  nor  until  notice  of  the  commissioner's  decision  on  11 
such  review  if  a  petition  therefor  is  filed  as  aforesaid ;  but  the  company  12 
shall  not  be  liable  for  interest  on  an  award  during  said  period  of  ten  days  13 
or  pending  said  decision.  1-1 

The  payment  of  the  compensation  or  expenses,  or  both,  of  any  referee  15 
shall  not  in  any  case  preclude  the  insured  or  the  company  from  contesting  16 
the  validity  of  the  award.  17 


Same  subject. 

Referees  to 

determine 

sound  value, 

when. 

1919,  31. 

G.  L.  175.  §  100. 

1924,  406,  §  8. 

1927,  285,  §  3. 


Section  lOlD.  If  a  policy  of  fire  insurance  contains  a  reduced  rate 
or  co-insurance  clause,  and  if,  in  case  of  loss,  the  parties  do  not  agree  as  to 
the  sound  value  of  the  property  affected,  such  value  shall  be  determined 
by  the  referees  chosen  to  determine  the  loss.  If  the  parties  agree  as  to  the 
loss,  but  do  not  agree  as  to  the  amount  of  the  sound  value,  said  value  shall 
be  determined  by  referees  appointed  as  provided  in  and  subject  to  the 
provisions  of  sections  one  hundred  to  one  hundred  and  one  G,  inclusive, 
and  of  said  standard  form.  An  award  in  writing  of  a  majority  of  the 
referees  shall  be  final  and  conclusive  on  the  parties  as  to  the  amount  of 
the  sound  value. 


1 
2 

3 

4 
5 
6 
7 
8 
9 
10 


Legal  defences 
not  waived  by 
company  join- 
ing in  refer- 
ence proceed- 
ings, etc. 
1927.  285,  §  3. 


Section  lOlE.     A  company  which  in  compliance  with  section  one  1 

hundred  or  one  hundred  and  one  D  joins  in  reference  proceedings  shall  2 

not  thereby  be  held  to  have  waived  any  legal  defence  to  the  claim  in  3 

respect  to  which  the  reference  proceedings  are  held  and  such  proceedings  4 

shall  fix  only  the  amount  of  the  loss  sustained  by  the  insured  or  the  sound  5 

value  of  the  property,  as  the  case  may  be,  unless  both  parties  shall  agree  6 

in  writing  that  the  reference  shall  be  held  and  shall  proceed  under  the  7 

provisions  of  chapter  two  hundred  and  fifty-one.  8 


Penalty  for 
refusal  to 
comply  with 
provisions 
relative  to 
reference 
proceedings. 
1927,  285,  §  3. 


Section  lOlF.  A  company,  or  an  officer,  agent,  adjuster  or  repre- 
sentative thereof  having  authority  to  represent  the  company  in  respect  to 
a  reference  proceeding,  who  wilfully  refuses  to  comply  with  the  provi- 
sions of  sections  one  hundred,  one  hundred  A,  or  one  hundred  and  one  D, 
shall  be  punished  by  a  fine  of  not  less  than  one  hundred  nor  more  than 
five  hundred  dollars. 


Receivership 
bs  affecting 
reference  pro- 
ceedings. 
Preference 
of  referees' 
claims. 
1927.  285,  §  3. 


Section  lOlG.    The  appointment  of  a  receiver  for  a  domestic  fire  1 

company,  whether  before  or  after  any  referees  are  chosen,  selected  or  2 

appointed  under  sections  one  hundred  to  one  hundred  and  one  E,  inclu-  3 

sive,  shall  not  afl'ect  the  requirements  of  said  sections,  and  the  receiver  4 

shall  be  under  the  same  duties  and  obligations  and  have  the  same  rights  5 

and  powers  in  relation  to  referees  as  are  imposed  and  conferred  by  said  6 

sections  upon  the  company.    Any  claim  of  a  referee,  whether  chosen  or  7 

appointed  before  or  after  the  receiver's  appointment,  for  his  compensa-  8 

tion  and  expenses  due  from  the  company  or  the  receiver  shall  be  deemed  9 

and  treated  as  preferred  over  claims  for  losses.  10 
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1  Section  102.     In  case  of  loss  under  an\-  fire  insurance  policv  in  the  Lack  of  sworn 

11..  .111  .  .       ,    '       ■  J.I  I      II         i     statement  of 

2  standard  torni  prescribed  hy  section  ninety-nine,  the  company  shall  not,  loss  not  to  bo 

3  in  defence  of  any  action,  a\-ail  itself  of  the  omission  on  tlie  i)art  of  the  taglVby""' 

4  insured  to  furnish  fortlnvith  to  the  company  the  sworn  written  statement  ™heS!'"^' 

5  required  by  said  standard  form,  provided  the  insured  has,  after  such  loss,  josV^!  249. 

6  forthwith  in  writing  notified  the  company,  at  its  home  office  or  at  tiie  221  Mass.  524. 

7  oflice  of  the  agency  issiiiiiij  tlie  policy,  ot  the  hre,  and  the  location  thereof,  2r,4  Mass.  1^^ 
■S  and  provided  further  that  the  insured,  if  the  company,  after  receiving  Sot  mS:  571! 

9  notice  in  writing  as  aforesaid,  requests  him  in  writing  so  to  do,  furnishes  272  Ma^.  02, 

10  the  company  with  said  .sworn  statement.  If,  after  receiving  written  notice  ^**^- 

11  as  aforesaid  from  the  insured,  the  company  does  not  forthwith  request  of 

12  the  insured  said  sworn  statement,  the  periods  of  time  within  which  the 
1.3  company  shall,  as  provided  in  the  policy,  pay  the  amount  for  which  it  is 
1-4  liable,  or  replace  the  property,  or  notify  the  insured  of  its  intention  to 

15  rebuild  or  repair  the  premises,  shall  be  computed  from  the  time  when  the 

16  company  received  said  written  notice. 

1  Section  102A.    Two  or  more  stock  or  two  or  more  mutual  fire  com-  Combination 

2  panics  may  issue  a  single  policy  of  insurance  against  loss  or  damage  by  appfovLTand 

3  fire,  or  by  fire  and  lightning,  on  property  or  interests  in  the  commonwealth  5924';'285.  §  1. 

4  on  which  each  company  shall  be  severally  liable  for  a  specified  percentage 

5  of  any  loss  or  claim.    Such  policy  shall  be  executed  by  the  duly  author- 

6  ized  officers  of  each  company,  subject  to  the  provisions  of  section  thirty- 

7  three  in  the  case  of  a  domestic  company. 

S      No  such  policy  shall  be  issued  or  delivered  until  a  copy  of  the  form 
9  thereof  has  been  on  file  for  thirty  days  witii  the  commissioner,  unless 

10  before  the  expiration  of  said  thirty  days  he  shall  have  approved  the  form 

11  of  the  policy  in  writing;  nor  if  the  commissioner  notifies  the  company  in 

12  writing  witliin  said  thirty  days  that  in  his  opinion  the  form  of  the  policy 

13  does  not  comply  with  the  laws  of  the  commonwealth,  specifying  his 

14  reasons  therefor;  pro\ided,  that  such  action  of  the  commissioner  shall  be 

15  subject  to  review  by  the  supreme  judicial  court;  nor  unless  it  is  headed 
l(i  by  the  corporate  name  of  each  company;  nor  unless  it  contains  in  sub- 

17  stance  the  provisions  of  the  seventh  and  eighth  clauses  of  section  ninety- 

18  nine  and  is,  except  as  hereinafter  provided,  in  the  standard  form  pre- 

19  scribed  by  said  section;  provided,  that  said  provisions  and  said  standard 

20  form  may  be  modified  as  to  form  and  arrangement  but  only  in  such 

21  manner  as  the  commissioner  may  prescribe;    nor  unless  it  contains  ia 

22  substance:  — 

23  (1)  A  provision  plainly  specifying  the  percentage  of  any  loss  or  claim 

24  for  which  each  such  company  shall  be  liable. 

25  (2)  A  provision  that  the  sworn  statement  required  by  said  standard 
20  form,  the  written  request  by  the  insured  for  a  reference  under  section  one 

27  hundred  or  the  notice  of  any  claim  authorized  by  section  one  hundred  and 

28  two  may  be  rendered,  made  or  given  to  any  one  of  such  companies  or, 

29  in  the  case  of  said  notice,  to  the  agent  of  any  one  of  such  companies,  and 

30  that  such  statement,  request  or  notice  so  rendered,  made  or  given  shall 

31  be  valid  and  binding  as  to  all  of  such  companies. 

32  (3)  A  provision  that,  in  any  action  or  suit  under  the  policy,  service  of 

33  process  may  be  made  on  any  one  of  such  companies  and  that  such  service 

34  shall  be  deemed  valid  and  binding  service  upon  all  of  such  companies. 

35  (4)  A  provision,  in  the  case  of  a  policy  issued  by  mutual  companies, 

36  that  the  contingent  mutual  liability  of  the  insured  to  each  such  company 

37  shall  be  based  on  such  proportion  of  the  total  premium  as  the  amount 
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insured  by  each  such  company  bears  to  the  total  amount  msured  under  38 

the  policy.  .      .     .  .      ^^ 

(5)  A  provision  that  upon  cancellation  by  any  company  of  its  liability  40 
under  the  policy  the  return  premium,  if  any,  to  be  paid  or  tendered  to  the  41 
insured  shall  be  based  on  such  proportion  of  the  total  premium  stated  in  42 
the  policy  as  the  amount  insured  by  the  cancelling  company  bears  to  the  43 
total  amount  insured  under  the  policy.  44 

The  said  provisions  shall  be  printed  in  or  on  the  policy  under  the  cap-  4.5 
tion:  —  " Provi<tions  Specially  Applicable  to  this  Combinatiou  Policy"  or  46 
such  other  distinctive  caption  as  the  commissioner  may  prescribe.  47 

Such  policies  shall  be  subject  to  the  first  to  sixth,  inclusive,  and  ninth  48 
clauses,  of  said  section  ninety-nine,  except  as  otherwise  provided  herein  49 
and  except  that  there  may  be  printed  on  or  in  said  policies  or  on  the  filing-  50 
back  thereof  such  device  or  devices  and  such  distinctive  title  of  the  policy  51 
as  the  commissioner  may  approve,  together  with  the  names,  locations,  52 
dates  of  incorporation,  plan  of  operation,  the  amounts  of  the  paid-up  53 
capital  stock  in  case  of  stock  companies,  and  the  names  of  the  officers  and  54 
agents  of  each  such  company.  55 


Same  subject. 
Policies  issued 
by  mutual 
companies. 
1924,  285,  §  1. 


Section  102B.  The  provisions  of  sections  seventy-six,  eighty,  eighty- 
one,  eighty-three,  ninety-six,  ninety-eight,  one  hundred,  one  hundred  and 
one  and  one  hundred  and  two  shall  apply  to  policies  issued  under  section 
one  hundred  and  two  A,  to  dividends  and  assessments  and  to  reference 
proceedings  and  to  claims  thereunder  except  as  hereinafter  provided. 

The  person  insured  under  such  a  policy  issued  by  mutual  companies 
shall  be  deemed  to  be  a  member  of  each  company  while  the  poHcy  is  in 
force  and  entitled  to  one  vote  at  the  meetings  of  each  company. 

The  notice,  endorsement  and  statement  required  by  said  sections 
seventy-sLx,  eighty  and  eighty-one,  respectively,  shall  be  in  such  form 
and  in  such  place  on  the  policy  as  the  commissioner  may  prescribe. 

The  dividends  under  said  section  eighty,  the  contingent  mutual  liability 
of  the  insured  fixed  by  said  sections  eighty-one  and  eighty-three  and  the 
liability  of  each  company  for  the  proportionate  excess  mentioned  in  said 
section  ninety-six  shall  be  computed  or  based  on  such  proportion  of  the 
total  premium  for  the  policy  as  the  amount  insured  by  such  company 
bears  to  the  total  amount  insured  under  the  policy. 

The  notice  to  policyholders  required  by  said  section  eighty  shall  be 
sent  by  each  such  company  to  the  insured.  The  provisions  of  section 
ninety-eight  shall  apply  to  the  application,  if  any,  of  the  insured  to  each 
such  company  and  to  their  by-laws. 

The  written  request  by  the  insured  for  a  reference  under  said  section 
one  hundred,  the  written  notice  of  a  claim  authorized  by  said  section  one 
hundred  and  two  or  the  sworn  statement  upon  the  written  demand  by  a 
company  as  provided  in  said  section  one  hundred  and  two  may  be  made  or 
given  to  any  one  of  such  companies  or,  in  the  case  of  said  notice,  to  the 
agent  of  any  one  of  such  companies,  and  such  request,  notice  or  statement 
so  made  or  given  shall  be  deemed  valid  and  sufficient  as  to  all  such  com- 
panies. The  request  for  a  sworn  statement  under  said  section  one  hun- 
dred and  two  may  be  made  by  any  such  company,  and  such  request  shall 
be  deemed  a  sufficient  request  upon  the  insured  as  to  all  of  such  com- 
panies. All  such  companies  shall,  upon  the  written  request  under  section 
one  hundred  being  made  to  any  one  of  such  companies,  join  in  the  refer- 
ence proceeding  and  shall  jointly  exercise  the  powers  and  perform  the 
duties  imposed  upon  a  company  by  said  section. 
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36  Nothing  in  this  section  shall  be  construed  as  affecting,  except  as  pro- 

37  vided  herein,  any  provision  of  law  relative  to  the  rights,  powers,  duties 

38  and  liabilities  of  mutual  fire  companies  and  persons  insured  thereby. 

1      Section  103.    [Repe.\led,  1923,  336,  §  2.] 

1  Section  104.    Any  person  aggrieved  by  any  rating  of  a  fire  company  Complaint 

2  or  board  making  premium  rates  for  fire  insurance  may  file  a  written  agg^fevedby 

3  complaint  with  the  commissioner,  who  shall  notify  the  board  of  appeal  Pro'ccdfngs. 

4  on  fire  insurance  rates.    The  complaint  shall  state  in  detail  the  grounds  i9ii.«».  5  2 

5  upon  which  the  complainant  asks  relief.    The  said  board  shall  notify  in 

6  writing  all  parties  whom  it  deems  to  be  interested,  and  shall  fix  a  time, 

7  not  earlier  than  seven  days  after  the  date  of  the  notice,  and  a  place  for 

8  hearing  the  complaint.    After  due  hearing  the  board  shall  make  a  finding 

9  as  to  whether  the  established  rate  is  excessive,  unfair  or  discriminatory, 

10  and  shall  make  such  recommendations  as  it  deems  advisable.    The  find- 

11  ing  and  recommendation  in  each  case  shall  be  made  a  matter  of  record 

12  and  shall  be  open  to  public  inspection. 

FIDELITY  INSURANCE  -VND  CORPORATE  SURETYSHIP. 

1  Section  105.    A  company  organized  under  the  fourth  clause  of  sec-  Powers  of 

2  tion  forty-seven  or  corresponding  provisions  of  earlier  laws  may  make  corVoVare' 

3  contracts  of  insurance  to  guarantee  the  fidelity  of  persons  holding  posi-  eomp'anica. 

4  tions  of  trust  in  private  or  public  employment  or  responsibility,  and  l^^g*;!*''' 

5  may,  if  accepted  and  approved  by  the  court,  magistrate,  obligee  or  jsss,  241.    ^^ 

6  person  competent  to  approve  such  bond,  act  as  joint  or  sole  surety  upon  isqs!  117! 

7  the  official  bond  or  the  bond,  recognizance  or  other  undertaking  in  civil  1894'.  522.  §  ei 

8  and  criminal  procedure  of  any  person  or  corporation  to  the  United  {gglill*''^'^^ 

9  States,  to  the  commonwealth  or  to  any  county,  city,  town,  judge  of  r*^l.  us,  ^^ 

10  probate  and  insolvency  or  other  court,  sheriff",  magistrate  or  other  public  55^5.  6i_.^ 

11  officer,  or  to  any  corporation  or  association  public  or  private;   and  also  j^IqI' "iV,;'-^- 

12  may  act  as  joint  or  sole  surety  upon  any  bond  or  undertaking  to  any  i9ii'.  sm! 

13  person  or  corporation  or  to  the  commonwealth  conditioned  upon  the  laiei^.  u. 

14  performance  of  any  duty  or  trust,  or  for  the  doing  or  not  doing  of  any-  §§'45,^4b.'52  . 

15  thing  in  said  bond  specified,  and  upon  bonds  to  indemnify  against  loss  Jgilile?;  §  u; 

16  any  person  or  persons  who  are  responsible  as  surety  or  sureties  upon  a  3*5. 

17  written  instrument  or  otherwise  for  the  performance  by  others  of  any 
IS  office,  employment,  contract  or  trust.     If  by  law  two  or  more  sureties 

19  are  required  upon  any  obligation  upon  which  such  company  is  authorized 

20  to  act  as  surety,  it  may  act  as  joint  or  sole  surety  thereon,  and  may  be 

21  accepted  as  such  by  the  court,  justice,  magistrate  or  other  officer  or 

22  person  authorized  to  approve  the  sufficiency  of  such  bond  or  under- 

23  taking;    and  so  much  of  section  nine  of  chapter  two  hundred  and  five 

24  as  requires  that  sureties  on  bonds  to  a  judge  of  probate  shall  be  residents 

25  of  the  commonwealth  shall  not  forbid  the  acceptance  of  a  qualified 

26  foreign  company  as  joint  or  sole  surety  on  any  such  bond.     A  bond 

27  given  by  it  under  section  twenty  of  chapter  one  hundred  and  fifty-eight, 

28  section  twenty-four  of  chapter  one  hundred  and  sLxty-eight  or  section 

29  nine  of  chapter  one  hundred  and  seventy  shall  be  in  a  form  approved  by 

30  the  commissioner  of  corporations  and  taxation  or  the  commissioner  of 

31  banks,  respectively,  and  an  attested  copy  of  such  bond,  with  a  certifi- 

32  cate  of  the  custodian  that  the  original  is  in  his  possession,  shall  be  filed 

33  with  the  commissioner  concerned.     No  such  company  shall  incur  in 
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behalf  or  on  account  of  any  one  person  a  liability  for  an  amount  larger  34 
than  one  tenth  of  its  net  assets,  unless  it  shall  be  secured  from  loss  35 
thereon  beyond  that  amount  by  suitable  and  sufficient  collateral  agree-  36 
ments  of  indemnity,  by  agreements  of  other  joint  surety  or  sureties  37 
relative  to  the  amount  of  liability  assumed  by  it  or  them,  by  deposit  38 
with  it  in  pledge  or  conveyance  to  it  in  trust  for  its  protection  of  prop-  39 
erty  equal  in  value  to  the  excess  of  its  liability  over  such  limit,  or,  if  such  40 
liability  is  incurred  in  behalf  or  on  account  of  a  fiduciary  holding  prop-  41 
erty  in  a  trust  capacity,  by  such  deposit  or  other  disposition  of  a  suitable  42 
and  sufficient  portion  of  the  estate  so  held  that  no  further  sale,  mortgage,  43 
pledge  or  other  disposition  can  be  made  thereof  without  such  company's  44 
approval,  except  by  the  decree  of  a  court  having  proper  jurisdiction.        45 

In  cases  where  an  individual  surety  would  be  required  to  make  an  46 
oral  recognizance  in  open  court  or  before  a  justice  or  other  magistrate,  a  47 
company  authorized  by  this  section  to  act  on  such  recognizance  as  sole  48 
surety  shall,  instead  of  recognizing  orally  by  an  officer  or  agent,  enter  49 
into  a  bond  duly  executed  by  the  principal,  and  in  behalf  of  such  com-  50 
pany  acting  as  surety,  by  its  officer  or  agent  thereto  duly  authorized,  51 
and  sealed  with  its  corporate  seal,  and  neither  the  principal  nor  the  52 
surety  shall  recognize  orally.  The  condition  of  the  bond  shall  be  the  53 
same  as  that  of  an  oral  recognizance  taken  in  such  cases  from  an  indi-  54 
vidual  surety,  and  the  bond  shall  be  subject  to  the  approval  of  the  court,  55 
justice  or  other  magistrate,  who  shall  endorse  his  approval  on  it.  Such  56 
bond,  if  approved  by  the  court,  justice  or  other  magistrate,  shall  not  be  57 
defeated  by  reason  of  the  failure  of  the  principal  to  execute  the  bond,  58 
or  by  any  failure  to  comply  with  the  provisions  of  this  section  that  would  59 
not  defeat  the  bond  at  common  law  as  against  the  company  acting  as  60 
surety.  61 

The  commissioner  shall  transmit  forthwith  to  each  register  of  probate  62 
and  insolvency,  to  the  clerk  of  each  district  court,  to  each  clerk  of  the  63 
courts,  to  the  clerks  of  the  superior  court  for  civil  and  criminal  business  64 
in  the  county  of  Suffolk  and  to  the  clerk  of  the  supreme  judicial  court  for  65 
the  county  of  Suffolk,  the  names  of  all  corporate  surety  companies  as  66 
they  become  or  cease  to  be  qualified  to  do  business  in  the  common-  67 
wealth.  68 

This  section  shall  apply  to  all  companies  authorized  to  transact  the  69 
business  specified  in  the  fourth  clause  of  section  forty-se\'en.  70 


Deposit 
required 
of  foreign 
company. 
1904.  304. 
1907,  576. 
§5  62,  122. 


Section  106.  A  foreign  company  of  the  class  designated  in  the  pre- 
ceding section  shall  not  be  admitted  and  authorized  to  transact  business 
in  the  commonwealth  until  besides  complying  with  sections  one  hundred 
and  fifty-one  and  one  hundred  and  fifty-five  it  has  satisfied  the  commis- 
sioner that  it  has  made  a  deposit  with  the  state  treasurer,  or  the  proper 
officer  or  board  of  some  other  state  of  the  United  States,  for  the  protec- 
tion of  its  policyholders  in  the  United  States  of  an  amount  not  less  than  7 
one  hundred  thousand  dollars,  which,  if  so  on  deposit  in  the  common-  8 
wealth,  shall  not  be  returned  to  the  company  while  it  has  any  liabilities  9 
outstanding  in  the  commonwealth,  nor  until  the  commissioner  has  given  10 
his  written  consent  to  such  return.  11 


status  of 
surety  bonds. 
1919.  90. 


Section  107.  The  bonds  on  which  such  company  becomes  surety  1 
shall  not  be  deemed  insurance  contracts  as  defined  in  section  two,  but  2 
the  company  shall  otherwise  be  subject  to  this  chapter  so  far  as  appli-    3 
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4  cable,  and  insurance  agents  and  brokers  shall  in  respect  to  such  bonds  be 

5  subject  to  all  the  provisions  of  this  chapter  applying  to  them  in  respect 

6  to  insurance  contracts. 

ACCIDENT  AND  HEALTH  INSUR.^.NCE. 

1  Section  108.     No  policy  of  insurance  against  loss  or  damage  from  Accident  or 

2  disease  or  by  the  bodily  injury  or  death  by  accident  of  the  insured  shall  ,lppun]'d' Ind' 

3  be  issued  or  delivered  in  tlie  commonwealtli:    (a)  until  a  copy  of  the  i9'io!"4!w,  5 1- 

4  policy  and  the  table  of  rates  or  manual  of  risks  of  the  company  has  been  \l\f  ^f'- 

5  on  file  with  the  commissioner  for  at  least  thirty  days,  unless  before  the  l-'WP'  5  i-r 

/I  .         .  c        *  1      1  •  1  1  ■      •  '     1      11   1  11        -^'^  Mass.  245. 

6  expiration  01  said  thirty  days  the  commissioner  shall  have  approved  the  2g«  Mass.  230. 

7  policy  in  writing;    nor  (/;)  if  the  commissioner  notifies  the  company  in  so.'j.  ' 

8  writing  that  in  his  opinion  the  form  of  said  policy  does  not  comply  with  (1917)  2.' 

9  the  laws  of  the  commonwealth,  specifying  the  reasons  for  his  opinion, 

10  provided  that  such  action  of  the  commissioner  shall  be  subject  to  review 

11  by  the  supreme  judicial  court;  nor  (c)  unless  every  part  is  plainly  printed 

12  in  type  not  smaller  than  long  primer  or  ten  point  type;    nor  (rf)  unless 

13  there  is  printed  on  the  first  page  thereof  and  on  its  filing-back,  in  tj-pe 

14  not  smaller  than  eighteen  point  or  great  primer,  a  brief  description  of 

15  the  policy;  nor  (e)  unless  the  exceptions  be  printed  with  the  same  prom- 

16  inence  as  the  benefits  to  which  such  exceptions  apply;  nor  (f)  unless  it 

17  contains  in  substance  the  following  provisions: 

IS      1.  A  provision  that  such  policy  and  such  papers  as  may  be  attached 

19  to  or  endorsed  thereon  shall  constitute  the  whole  contract  of  insurance, 

20  except  as  the  same  may  be  affected  by  any  table  of  rates  or  classification 

21  of  risks  filed  by  the  company  with  the  commissioner. 

22  2.  A  provision  that  no  statement  made  by  the  applicant  which  is  not 

23  incorporated  in  or  endorsed  on  the  policy  issued  to  such  applicant  shall 

24  avoid  the  policy  or  be  used  in  evidence,  and  that  no  provision  of  the 

25  charter,  constitution  or  by-laws  shall  be  used  in  defense  of  any  claims 

26  arising  under  any  such  policy  unless  such  provisions  are  incorporated  in 

27  full  in  the  policy;  but  this  requirement  shall  not  be  deemed  to  apply  to 

28  the  table  of  rates  or  manual  of  classification  of  risks  of  any  company  filed 

29  with  the  commissioner  prior  to  the  date  of  the  occurrence  of  the  injury 

30  or  commencement  of  the  sickness  for  which  indemnity  is  claimed. 

31  3.  A  provision  specifying  the  time  within  which  notice  of  accident  or 

32  disability  shall  be  given,  which  shall  not  be  less  than  twenty  days  from 

33  the  date  of  the  accident  nor  less  than  ten  days  from  the  date  of  the  be- 

34  ginning  of  the  disability  from  sickness  upon  which  the  claim  is  based; 

35  provided,  that  in  case  of  accidental  death  immediate  notice  thereof  may 

36  be  required,  unless  the  notice  as  herein  specified  may  be  shown  not  to 

37  have  been  reasonably  possible. 

38  4.  A  provision  that  notice  of  a  claim  for  indemnity  shall  be  deemed 

39  sufficient  when  given  to  the  oflBce  or  agent  of  the  company  specified  in  the 

40  policy. 

41  5.  A  provision  that  under  every  such  policy,  if  a  past  due  premium 

42  shall  be  accepted  by  the  company  or  by  a  branch  office  or  by  a  duly  au- 

43  thorized  agent  of  the  company  in  the  town  or  county  where  the  insured 

44  shall  reside,  or  by  the  duly  authorized  agent  of  the  company  who  ac- 

45  cepted  the  last  premium  on  tlie  policy,  if  so  authorized  at  the  time  of  the 

46  acceptance  of  the  past  due  premium,  such  acceptance  shall  reinstate 

47  the  policy  in  full  as  to  disability  resulting  from  accidental  bodily  injuries 

48  thereafter  sustained,  but  shall  only  reinstate  the  policy  as  to  disability 
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from  disease  beginning  more  than  ten  days  after  the  date  of  such  accept-  49 

50 


ance. 


Op.  A.  G. 

(1917)  2. 


6.  A  provision  that  if  the  insured  is  injured  or  contracts  disease  after  51 
having  changed  his  occupation  to  one  classified  by  the  company  as  more  52 
hazardous  than  that  stated  in  the  policy,  or  while  he  is  doing  any  act  53 
or  thing  pertaining  to  any  occupation  so  classified,  except  ordinary  54 
duties  about  his  residence  or  while  engaged  in  recreation,  the  company  55 
will  pay  such  proportion  of  the  indemnities  provided  in  the  policy  as  the.  56 
premium  paid  would  have  purchased  at  the  rate,  but  within  the  limits  57 
fixed  by  the  company,  for  such  more  hazardous  occupation  according  to  58 
the  company's  rates  and  classification  of  risks  filed  with  the  commis-  59 
sioner  prior  to  the  occurrence  of  the  injury  or  the  commencement  of  the  60 
disease  for  which  indemnity  is  claimed.  As  an  alternative  to  the  pro-  61 
visions  of  this  paragraph  the  policy  may  provide  that  no  reduction  shall  62 
be  made  in  any  indemnity  therein  provided  for  by  reason  of  any  change  63 
in  the  occupation  of  the  insured  or  by  reason  of  his  doing  any  act  or  thing  64 
pertaining  to  any  other  occupation.  65 

7.  A  provision  that  the  company  will  pay  the  benefit  promised  for  66 
specified  disabilities  or  accidental  death  within  sixty  days  of  the  receipt  67 
of  due  proofs  thereof;  or  in  lieu  thereof  a  provision,  at  the  option  of  the  68 
insured,  that  such  benefit  for  a  specified  amount  shall  be  payable  in  instal- 
ments, the  provision  to  state  the  time  within  which  the  first  instalment 
shall  be  paid,  which  shall  not  exceed  si.xty  days  from  the  receipt  of  due 
proofs  by  the  company,  the  time  for  payment  of  subsequent  instalments 
and  the  number  thereof;  also  a  provision,  which  may  be  incorporated 
in  the  body  of  the  policy  or  made  a  part  of  the  contract  by  an  endorse- 
ment or  rider,  that  the  company  will  pay  to  any  person  entitled  thereto,  75 
at  least  once  in  thirty  days,  the  amount  which  has  accrued  on  account  76 
of  sickness  or  accident,  upon  receipt  of  due  proof  thereof.  77 

8.  A  provision  that  cancellation  may  be  effected  by  the  company  only  7S 
by  written  notice  delivered  to  the  insured  or  mailed,  postpaid,  to  him  at  79 
his  last  address,  as  shown  by  the  records  of  the  company,  and  the  tender  SO 
of  cash  or  the  company's  check  for  the  unearned  portion  of  the  premium,  81 
but  such  cancellation  shall  be  without  prejudice  to  any  claim  arising  on  82 
account  of  disability  commencing  prior  to  the  date  on  which  the  cancel-  83 
lation  takes  effect.  The  foregoing  provision  shall  be  used  only  in  policies  84 
providing  for  cancellation  by  the  company.  _  8o 

9.  A  provision  specifying  the  time  within  which  proofs  of  claim  shall  86 
be  furnished  to  the  company,  which  shall  be  not  less  than  ninety  days 
from  the  date  of  death,  dismemberment  or  loss  of  sight  or  from  the  termi- 
nation of  any  other  disability. 

A  policy  shall  be  deemed  to  contain  any  such  provision  in  substance, 
when,  in  the  opinion  of  the  commissioner,  the  provision  is  stated  in  terms  91 
more  favorable  to  the  insured  or  his  beneficiary  than  are  herein  set  forth.  92 


69 
70 
71 
72 
73 
74 


87 
88 
89 
90 


Certain 
conditions 
prohibited. 
1910,  493,  §  2. 


Section  109.  No  policy  insuring  against  accidental  bodily  injuries  or 
disease  or  death  from  accident  shall  be  issued  or  delivered  in  the  com- 
monwealth if  it  contains  in  substance  any  of  the  following  provisions: 

1.  A  provision  that  shall  authorize  the  deduction  of  any  premium  or 
assessment  from  any  indemnity  payable  under  the  terms  of  the  policy, 
except  such  premium  or  assessment  as  may  be  due  or  covered  by  written 
order  or  note  at  the  time  of  payment  of  the  indemnity. 

2.  A  provision  limiting  the  amount  of  indemnity  to  be  paid  to  a  sum 
less  than  the  indemnitv  as  stated  in  tiie  jjolicy  and  for  which  the  premium 
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10  has  been  paid;  provided,  that  if  the  insured  shall  carry  other  insurance 

11  covering  the  hazard   without   giving  written   notice  to  the  companies 

12  issuing  the  policies,  then  and  in  that  case  each  company  may  stipulate 

13  that  it  will  be  liable  only  for  such  proportionate  amount  of  benefits  as 

14  the  indemnity  promised  bears  to  the  total  amount  of  indemnity  in  all 

15  the  policies  covering  such  hazard  and  for  the  return  of  such  part  of  the 

16  premium  paid  as  shall  exceed  the  pro  rata  of  the  premium  for  the  benefits 

17  paid. 

1  Section  110.     Nothing  in  the  two  preceding  sections  shall  apply  to  sociiona 

2  or  affect  any  general  or  blanket  policy  of  insurance  issued  to  any  em-  lounot 

3  plover,  whether  an  individual,  corporation,  co-partnership,  or  associa-  tooeffilin 

4  tion,  or  to  any  municipal  corporation  or  department  thereof,  or  to  a  Gemmior 

5  police  or  fire  department,  or  to  any  college,  school  or  other  institution  ''[^'{[J.'jf' 

6  of  learning  or  to  the  head  or  principal  thereof,  or  to  any  organization  laiolws  §6. 

7  for  health,   recreational  or  military  instruction  or  treatment,  under-  1921!  i36. 

8  writers'  corps,  salvage  bureau  or  like  organization,  where  the  officers, 

9  members  or  employees  or  classes  or  departments  thereof  or  the  students 

10  or  patients  are  insured  against  specified  accidental  bodily  injuries  or 

11  diseases  while  exposed  to  the  hazards  of  the  occupation,  course  of  in- 

12  struction  or  treatment,  or  otherwise,  for  a  premium  intended  to  cover 

13  the  risks  of  all  the  persons  insured  under  such  policy.    Where  the  pre- 

14  mium  is  to  be  paid  by  the  employer  and  the  employees  jointly  and  the 

15  benefits  of  the  policy  are  offered  to  all  eligible  employees,  a  policy  cov- 
1()  ering  not  less  than  seventy-five  per  cent  of  such  employees,  or  covering 
17  members  of  an  association  of  such  employees  if  the  members  so  insured 
IS  in  fact  constitute  not  less  than  seventy-five  per  cent  of  all  eligible  em- 

19  ployees,  shall  be  considered  a  general  or  blanket  policy  within  the  mean- 

20  ing  of  this  section. 

1  Section  111.     The  beneficiary  under  a  policy  of  insurance  against  Beneficiary 

2  loss  or  damage  from  disease  or  by  the  bodily  injury  or  death  bj-  accident  or  accident 

3  of  the  insured  may  maintain  an  action  thereon  in  his  own  name.  buc'"  """' 

1918,  257,  §  371.  1919,  5.  1920,  2. 

LIABILITY    INSUR.4NCE. 

1  Section  111  A.     Two  or  more  stock  companies  may  issue  a  single  Combination 

2  policy  of  insurance  against  loss  or  damage  on  account  of  the  hazards  poiidef, 

3  specified  in  subdivision  (b)  and  (c)  of  the  sixth  clause  of  section  forty-  co^ent^'s. "'"' 

4  seven  on  which  such  companies  shall  be  jointly  and  severally  liable  for  [g^l;  lo^'vi^' 

5  any  loss  or  claim,  or  two  or  more  mutual  companies  may  issue  such  a 
(\  jjolicy  on  which  each  such  company  shall  be  severally  liable  for  a  speci- 

7  fied  percentage  of  any  loss  or  claim.    Such  policies  shall  be  executed  by 

8  the  duly  authorized  officers  of  each  company,  subject  to  the  provisions 

9  of  section  thirty-three  in  the  case  of  a  domestic  company. 

10  Xo  such  policy  shall  be  issued  or  delivered  until  a  copy  of  the  form 

1 1  thereof  has  been  on  file  for  thirty  days  with  the  commissioner,  unless 

12  before  the  expiration  of  said  thirty  days  he  shall  ha\e  approved  the 

13  form  of  the  policy  in  writing;   nor  if  the  commissioner  notifies  the  com- 

14  panics  in  writing  within  said  thirty  days,  that  in  his  oj)inion  the  form  of 

15  the  policy  does  not  comply  with  the  laws  of  the  commonwealth  specify- 
K'l  ing  his  reasons  therefor;  provided,  that  such  action  of  the  commissioner 
17  shall  be  subject  to  review  by  the  supreme  judicial  court,  nor  unless  it  is 
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headed  by  the  corporate  names  of  all  the  companies;    nor  unless  it 
contains  in  substance :  — 

(1)  A  provision  plainly  specifying,  in  the  case  of  a  policy  issued  by 
stock  companies,  that  the  companies  are  jointly  and  severally  liable  for 
any  loss  or  claim  or,  in  the  case  of  a  policy  issued  by  mutual  companies, 
the  percentage  of  any  loss  or  claim  for  which  each  such  mutual  company 
shall  be  liable. 

(2)  A  provision  that  any  notice,  sworn  statement  or  proof  of  loss 
which  may  be  required  by  the  provisions  of  said  policy  may  be  rendered, 
made  or  given  to  any  one  of  such  companies  or  to  a  duly  authorized 
agent  of  any  one  of  such  companies,  and  that  such  notice,  sworn  state- 
ment or  proof  of  loss  so  rendered,  made  or  given  shall  be  valid  and 
binding  as  to  all  of  such  companies. 

(3)  The  provisions  numbered  (3)  and  (5)  in  section  one  hundred  and 
two  A. 

(4)  The  provision,  in  the  case  of  a  policy  issued  by  a  mutual  com- 
pany, numbered  (4)  in  said  section  one  hundred  and  two  A. 

Nothing  in  this  section  shall  permit  two  or  more  companies  to  issue 
a  single  motor  vehicle  liability  policy  as  defined  in  section  thirty-four  A 
of  chapter  ninety. 


18 
19 
20 
21 
22 
23 
24 
2.5 
26 
27 
28 
29 
30 
31 
32 
33 
34 
35 
36 
37 


Same  subject. 
Policies  issued 
by  mutual 
companies. 
1925,  164,  §  1. 


Section  11  IB.  Policies  issued  by  mutual  companies  under  section 
one  hundred  and  eleven  A  and  persons  insured  under  such  policies  and 
dividends  and  assessments  thereunder  shall  be  subject  to  the  provisions 
of  the  second,  third,  fourth  and  fifth  paragraphs  of  section  one  hundred 
and  two  B  and,  except  as  otherwise  provided  in  said  paragraphs,  sec- 
tions seventy-six,  eighty  so  far  as  applicable,  eighty-one  and  ninety- 
eight,  the  last  paragraph  of  section  ninety-three  and  so  much  of  section  7 
eighty-three  as  is  not  inconsistent  with  said  last  paragraph  of  section  8 
ninety-three,  relative  to  policies  issued  by  mutual  fire  companies,  persons  9 
insured  under  such  policies  and  dividends  and  assessments  thereunder.  10 
Nothing  in  this  section  shall  be  construed  as  afl'ecting,  except  as  pro-  11 
vided  herein,  any  provision  of  law  relative  to  the  rights,  powers,  duties  12 
and  liabilities  of  mutual  liability  companies  and  persons  insured  thereby.  13 


Liability  of 
insurer  under 
liability  policy 
regulated. 
1914,  464,  §  1. 
1923,  149,  §  1. 
1930,  340,  §  3. 
228  Mass.  181, 
191. 

230  Mass.  35. 
242  Mass.  367. 
253  Mass.  610. 
262  Mass.  235. 
265  Mass.  158. 
267  Mass.  394. 

269  Mass.  1. 

270  Mass.  233. 


Section  112.  The  liability  of  any  company  under  a  motor  vehicle  1 
liability  policy,  as  defined  in  section  thirty-four  A  of  chapter  ninety,  or  2 
under  any  other  jjolicy  insuring  against  liability  for  loss  or  damage  on  3 
account  of  bodily  injury  or  death,  or  for  loss  or  damage  resulting  there-  4 
from,  or  on  account  of  damage  to  property,  shall  become  absolute  when-  5 
ever  the  loss  or  damage  for  which  the  insured  is  responsible  occurs,  and  6 
the  satisfaction  by  the  insured  of  a  final  judgment  for  such  loss  or  dam-  7 
age  shall  not  be  a  condition  precedent  to  the  right  or  dut\-  of  the  company  8 
to  make  payment  on  account  of  said  loss  or  damage.  No  such  contract  9 
of  insurance  shall  be  cancelled  or  annulled  by  any  agreement  between  10 
the  company  and  the  insured  after  the  said  insured  has  become  respon-  11 
sible  for  such  loss  or  damage,  and  any  such  cancellation  or  annulment  12 
shall  be  void.  .  13 


Judgment  cred- 
itor may  sue 


Section  113.     Upon  the  recovery  of  a  final  judgment  against  any  1 

jpsured'under    persou  by  any  person,  including  executors  or  administrators,  for  any  2 

1914, 464, 5  2.'  loss  or  damage  specified  in  the  preceding  section,  if  the  judgment  debtor  3 

228  Mass'.  184.   was  at  the  accrual  of  the  cause  of  action  insured  against  liability  there-  4 
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5  for,  the  judgment  creditor  shall  be  entitled  to  have  the  insurance  money  242  Mass.  sw. 

6  applied  to  the  satisfaction  of  the  judpnent  as  provided  in  the  tenth  25311033^610! 

7  clause  of  section  three  of  cliapter  two  hundred  and  fourteen. 

262  Mass.  235.  267  Mass.  394.  269  Mass.  1.         270  Mass.  233.         273  Mass.  529. 

COMPULSORY   MOTOR    VEHICLE    LLiBILITY    INSUR.^NCE. 

1  Section  11. 3A.     No  motor  vehicle  liability  policy  as  defined  in  section  compulsory 

2  thirty-four  A  of  chapter  ninety  shall  be  issued  or  delivered  in  the  com-  (il'bnity'poi-'' 

3  monwealtii  until  a  copy  of  the  form  of  the  policy  has  been  on  file  with  the  an'f'conremT' 

4  commissioner  for  at  least  thirty  days,  unless  before  the  expiration  of  said  jljlj  tm  *  *' 

5  period  the  commissioner  shall  have  approved  the  form  of  the  policy  in  5|^*'  -'^^^    ,. 

6  writing,  nor  if  the  commissioner  notifies  the  company  in  writing  that  in  38i,'§5. ' 

7  his  opinion  the  form  of  said  policy  does  not  comply  with  the  laws  of  the        '    "' 

8  commonwealth,  specifying  his  reasons  therefor,  provided  that  he  shall 

9  notify  the  company  in  writing  within  said  period  of  his  approval  or  dis- 

10  approval  thereof,  and  provided,  further,  that  such  action  of  the  com- 

11  missioner  shall  be  subject  to  review  by  the  supreme  judicial  court;   nor 

12  if  it  contains  any  exceptions  or  exclusions  as  to  specified  accidents  or 

13  injuries  or  causes  thereof;  nor  unless  it  contains  in  substance  the  follow- 

14  ing provisions:  — 

15  (1)  That  the  policy  be  subject  to  the  provisions  of  sections  one  hun- 

16  dred  and  twelve  and  one  hundred  and  thirteen,  as  respects  both  the  owner 

17  of  a  motor  vehicle  or  trailer  insured  thereunder  and  any  person  responsi- 

18  ble  for  its  operation  with  the  express  or  implied  consent  of  such  owner. 

19  (2)  That  no  cancellation  of  the  policy,  whether  by  the  company  or  by 

20  the  insured,  shall  be  valid  unless  written  notice  thereof  is  given  by  the 

21  party  proposing  cancellation  to  the  other  party  and,  except  when  the 

22  intended  effective  date  thereof  is  the  date  of  expiration  of  the  registration 

23  of  the  motor  vehicle  or  trailer  covered  by  the  policy,  to  the  registrar  of 

24  motor  vehicles  in  such  form  as  the  department  of  public  works  may 

25  prescribe,  at  least  fifteen  days  in  each  case  prior  to  the  intended  effective 

26  date  thereof,  which  date  shall  be  expressed  in  said  notice,  and  that,  in 

27  the  event  of  a  cancellation  by  the  insured,  he  shall,  if  he  has  paid  the 

28  premium  on  the  policy  to  the  company,  or  to  its  agent  who  issued  the 

29  policy,  or  to  the  duly  licensed  insurance  broker,  if  any,  by  whom  the 
.30  policy  was  negotiated,  be  entitled  to  receive  a  return  premium  after  de- 

31  ducting  the  customary  monthly  short  rates  for  the  time  the  policy  shall 

32  have  been  in  force,  or  in  the  event  of  cancellation  by  the  company,  the 

33  insured  shall,  if  he  has  paid  the  premium  as  aforesaid,  be  entitled  to 

34  receive  a  return  premium  calculated  on  a  pro  rata  basis;   provided,  that 

35  if  the  insured  after  receiving  a  notice  of  cancellation  by  the  company  files 

36  a  new  certificate  under  section  thirty-four  H  of  said  chapter  ninety  prior 

37  to  the  intended  effective  date  of  such  cancellation,  the  filing  of  said 

38  certificate  shall  operate  to  terminate  the  policy  on  the  date  of  said  filing, 

39  and  the  return  premium,  if  any,  payable  to  the  insured  shall  be  com- 

40  puted  as  of  the  date  of  said  filing,  instead  of  the  intended  effective  date  of 

41  cancellation  expressed  in  the  notice  thereof;  and  provided  further,  that 

42  if  the  final  effective  date  of  a  cancellation  by  the  company  is  fixed  by  an 

43  order  of  the  board  of  appeal  on  motor  vehicle  liability  policies  and  bonds 

44  or  of  the  superior  court,  or  a  justice  thereof,  as  provided  in  section  one 

45  hundred  and  thirteen  D,  the  return  premium,  if  any,  payable  to  the 

46  insured  shall  be  computed  as  of  such  final  effective  date. 
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(8)  That  if  the  company  shall  cease  for  any  reason  to  be  authorized  to  47 

transact  business  in  the  commonwealth  the  insured  shall,  if  he  has  paid  48 

the  premium  as  aforesaid,  be  entitled  to  a  return  premium  calculated  on  a  49 

pro  rata  basis  as  of  the  effective  date  of  the  new  certificate,  if  any,  filed  by  50 

him  under  said  section  thirty-four  H,  or,  if  no  certificate  is  filed  as  afore-  51 

said,  as  of  the  effective  date  of  the  revocation  imder  said  section  thirty-  52 

four  H  of  the  registration  of  the  motor  vehicle  or  trailer  covered  by  the  53 

policy.  ^^ 

(4)  That  the  policy,  the  written  application  therefor,  if  any,  and  any  55 
rider  or  endorsement,  which  shall  not  conflict  with  the  provisions  of  this  56 
chapter  or  said  section  thirty-four  A,  shall  constitute  the  entire  contract  57 
between  the  parties.                                                          _                  .         .  ^^ 

(5)  That  no  statement  made  by  the  insured  or  on  his  behalf,  either  in  59 
securing  the  policy  or  in  securing  registration  of  the  motor  vehicle  or  60 
trailer  covered  thereby,  no  violation  of  the  terms  of  the  policy  and  no  61 
act  or  default  of  the  insured,  either  prior  or  subsequent  to  the  issue  of  the  62 
policy,  shall  operate  to  defeat  or  avoid  the  policy  so  as  to  bar  recovery  63 
within  the  limit  provided  in  the  policy  by  a  judgment  creditor  proceeding  64 
under  the  provisions  of  said  section  one  hundred  and  thirteen  and  clause  65 
(10)  of  section  three  of  chapter  two  hundred  and  fourteen.  66 

(6)  That  if  the  death,  insolvency  or  bankruptcy  of  the  insured  shall  67 
occur  within  the  policy  period,  the  policy  during  the  une.\-pired  portion  of  68 
such  period  shall  cover  the  legal  representatives  of  the  insured.  69 

Any  such  motor  vehicle  liability  policy  shall  be  deemed  to  contain  any  70 

such  provision  in  substance  when  in  the  opinion  of  the  commissioner  the  71 

provision  is  stated  in  terms  more  favorable  to  the  insured  or  to  a  judg-  72 

ment  creditor  than  herein  set  forth,  and  such  policy  may  contain  such  73 

other  provisions  not  inconsistent  with  this  chapter  or  said  section  thirty-  74 

four  A  as  may  be  approved  by  the  commissioner.                                 _  75 

Motor  vehicle  liability  policies  may  be  issued,  subject  to  the  provisions  76 

of  section  thirty-four  C  of  said  chapter  ninety,  covering  more  than  one  77 

motor  vehicle  or  trailer.  'J^ 

Any  company  authorized  to  issue  motor  vehicle  liability  policies,  as  79 

defined  in  said  section  thirty-four  A,  may,  pending  the  issue  of  such  a  80 

policy,  execute  an  agreement,  to  be  known  as  a  binder,  which  shall  during  81 

such  time  provide  indemnity  or  protection  in  like  manner  and  to  the  82 

same  extent  as  such  a  policy.    The  provisions  of  this  section  shall  apply  S3 

to  such  binders,  except  that  provisions  numbered  (1)  to  (6),  inclusive,  84 

need  not  be  expressly  stated  therein  but  ma>-  be  incorporated  by  reference  85 

in  a  manner  approved  by  the  commissioner,  and  the  provisions  of  sec-  86 

tions  one  hundred  and  thirteen  B  and  one  hundred  and  thirteen  D  relative  87 

to  such  motor  vehicle  liability  policies  shall  likewise  apply  to  such  8S 

binders.  '  '^ 

The  provisions  of  this  section,  except  provisions  numbered  (1),  (4)  and  90 

(5),  shall  apply  to  motor  vehicle  liability  bonds  as  defined  in  said  section  91 

thirty-four  A,"  and  e\'ery  such  bond  shall  contain  a  provision  that  no  92 

statement  made  by  the  principal  on  such  bond  or  on  his  behalf  either  in  93 

securing  the  bond  or  in  securing  registration  of  the  motor  vehicle  or  trailer  94 

covered  thereby,  and  no  violation  of  the  terms  of  the  bond  and  no  act  or  9.5 

default  of  the  principal,  either  prior  or  subsequent  to  the  e.xecution  of  the  96 

bond,  shall  operate  to  defeat  or  avoid  such  bond  as  against  a  judgment  97 

creditor  of  such  principal  or  of  a  person  responsible  for  the  operation  98 

of  the  principal's  motor  vehicle  or  trailer  with  his  express  or  implied  99 

consent.  ^^ 
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1  Section  11.3B.    The  commissioner  shall,  annually  on  or  before  Sep-  Same  subject. 

2  tember  fifteenth,  after  due  hearing  and  investigation,  fi.\  and  establish  fio°a'twns'^!jT'"" 

3  fair  and  reasonable  classifications  of  risks  and  adequate,  just,  reasonable  establishment 

4  and  non-discriminatory  premium  charges  to  be  used  and  charged  by  cHmTs'""' 

5  companies  in  connection  with  the  issue  or  execution  of  motor  vehicle  Review,  cte., 

-,    ,.    1   .,.  T    •  I  111  1    r»         1    •  -  1  •  c  i         n     y  supreme 

C)  liability  policies  or  bonds,  botli  as  denned  in  section  thirty-rour  A  of  judicial  court. 

7  chapter  ninety,  for  the  ensuing  calendar  year  or  any  part  thereof.    He  192?! '182'. 

8  shall,  on  or  before  said  date,  sign  memoranda  of  the  classifications  and  1929]  34' 5  2;' 

9  premium  charges  fixed  and  established  by  him  in  such  form  as  he  may  1936,343. 

10  prescribe  and  file  the  same  in  his  oflice,  and  cause  a  duly  certified  copy  ^!^'j  H^^-  f- 

11  of  such  classifications  and  schedule  of  premium  charges  forthwith  to  be 

12  transmitted  to  each  company  authorized  to  issue  such  policies  or  to 

13  execute  such  bonds.    During  said  calendar  year,  the  classifications  and 

14  premium  charges  fi.xed  and  established  by  the  commissioner  for  such 

15  policies  shall  be  used  by  all  companies  issuing  such  policies,  and  the 

16  classifications  and  premium  charges  for  such  bonds  shall  be  used  by  all 

17  companies  acting  as  surety  on  such  bonds. 

18  The  commissioner  .shall  cause  notice  of  every  such  hearing  to  be  given 

19  by  advertising  the  date  thereof  once  in  at  least  one  newspaper  printed 

20  in  each  of  the  cities  of  Boston,  Worcester,  .Springfield,  Xewburyport, 

21  Gloucester,  Pittsfield,  Fall  River,  New  Bedford,  Haverhill  and  Lawrence, 

22  at  least  ten  days  prior  to  said  date,  and  he  shall  incorporate  in  such 

23  notice  or  publish  therewith  a  schedule  clearly  and  precisely  setting  forth 

24  the  premium  charges  proposed  to  be  fi.xed  and  established  for  the  ensuing 

25  calendar  year.    Such  notice  and  schedule  shall  be  in  such  form  as  the 

26  commissioner  may  deem  expedient. 

27  The  commissioner  may  make,  and,  at  any  time,  alter  or  amend, 

28  reasonable  rules  and  regulations  to  facilitate  the  operation  of  this  section 

29  and  enforce  the  application  of  the  classifications  and  premium  charges 

30  fi.xed  and  established  by  him,  and  to  govern  hearings  and  investigations 

31  under  this  section.     He  may  at  any  time  require  any  company  to  file 

32  with  him  such  data,  statistics,  schedules  or  information  as  he  may  deem 

33  proper  or  necessary  to  enable  him  to  fix  and  establish  or  .secure  and 

34  maintain  fair  and  reasonable  classifications  of  risks  and  adequate,  just, 

35  reasonable  and  non-discriminatory  premium  charges  for  such  policies 

36  or  bonds.     He  may  issue  such  orders  as  he  finds  proper,  e.xpedient  or 

37  necessary  to  enforce  and  administer  the  provisions  of  this  section,  to 

38  secure  compliance  with  any  rules  or  regulations  made  thereunder,  and 

39  to  enforce  adherence  to  the  classifications  and  premium  charges  fixed 

40  and  established  by  him.    The  supreme  judicial  court  for  the  county  of 

41  Suffolk  shall  have  jurisdiction  in  equity  upon  the  petition  of  the  com- 

42  missioner  and  upon  a  summary  hearing,  to  enforce  all  lawful  orders  of 

43  the   commissioner.      iMemoranda    of   all    actions,    orders,    findings   and 

44  decisions  of  the  commissioner  shall  be  signed  by  him  and  filed  in  his 

45  office  as  public  records  open  to  public  inspection. 

46  Any  person  or  company  aggrieved  by  any  action,  order,  finding  or 

47  decision  of  the  commissioner  under  this  section  may,  within  twenty  days 

48  from  the  filing  of  such  memorandum  thereof  in  his  office,  file  a  petition 

49  in  the  supreme  judicial  court  for  the  county  of  Suffolk  for  a  review  of 

50  such  action,  order,  finding  or  decision.     An  order  of  notice  returnable 

51  not  later  than  seven  days  from  the  filing  of  such  petition  shall  forth- 

52  with  issue  and  be  served  upon  the  commissioner.    Within  ten  days  after 

53  the  return  of  said  order  of  notice,  the  jjetition  shall  be  assigned  for  a 

54  speedy  and  summary  hearing  on  the  merits.    The  action,  order,  finding 
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or  decision  of  the  commissioner  shall  remain  in  full  force  and  effect  55 
pending  the  final  decision  of  the  court  unless  the  court  or  a  justice  thereof  56 
after  notice  to  the  commissioner  shall  by  a  special  order  otherwise  direct.  57 
The  court  shall  have  jurisdiction  in  equity  to  modify,  amend,  annul,  58 
reverse  or  affirm  such  action,  order,  finding  or  decision,  shall  review  all  59 
questions  of  fact  and  of  law  involved  therein  and  may  make  any  appro-  60 
priate  order  or  decree.  The  decision  of  the  court  shall  be  final  and  con-  61 
elusive  on  the  parties.  The  court  may  make  such  order  as  to  costs  as  62 
it  deems  equitable.  The  court  shall  make  such  rules  or  orders  as  it  63 
deems  proper  governing  proceedings  under  this  section  to  secure  prompt  64 
and  speedy  hearings  and  to  expedite  final  decisions  thereon.  65 

If,  for  any  reason,  classifications  of  risks  and  premium  charges  fixed  66 
and  established  as  aforesaid  on  or  before  September  fifteenth  in  any  year  67 
for  the  ensuing  calendar  year  are  not  effective  for  the  said  year,  the  68 
classifications  of  risks  and  premium  charges  in  effect  for  the  then  cal-  69 
endar  year  shall  remain  in  full  force  and  effect,  and  shall  be  used  and  70 
charged  in  connection  with  the  issue  or  execution  of  motor  vehicle  lia-  71 
bility  policies  or  bonds  for  said  ensuing  calendar  year  until  classifications  72 
of  risks  and  premium  charges  for  said  ensuing  calendar  year  are  finally  73 
fixed  and  established.  Classifications  of  risks  and  premium  charges  74 
when  finally  fixed  and  established  for  said  ensuing  calendar  year  shall  be-  75 
come  effective  as  of  January  first  of  said  year,  and  all  premium  charges  76 
affected  by  any  change  thereby  made  which  have  been  paid  or  incurred  77 
prior  to  the  time  when  such  charges  are  finally  fixed  and  established  shall  78 
be  adjusted  in  accordance  with  such  change,  as  of  said  January  first.        79 

The  commissioner,  his  deputies  or  examiners  shall  at  all  times  have  80 
access  to  the  certificates  defined  in  said  section  thirty-four  A  filed  with  81 
the  registrar  of  motor  vehicles.  82 

Every  mutual  company  issuing  or  executing  motor  vehicle  liability  83 
policies  or  bonds,  both  as  defined  in  said  section  thirty-four  A,  shall  84 
constitute  such  policies  or  bonds  as  a  separate  class  of  business  for  the  85 
purpose  of  paying  dividends.  Any  dividends  on  such  policies  or  bonds  86 
shall  be  declared  on  the  profits  of  the  company  from  said  class  of  business.  87 


Same  subject. 
Notification 
to  registrar 
of  names  of 
companies 
authorized 
to  issue 
policies,  etc. 
1925,  346,  I  4. 


Section  113C.  The  commissioner  shall  forthwith  notify  the  regis- 
trar of  motor  vehicles  of  the  names  of  all  companies  as  they  become  or 
cease  to  be  authorized  to  issue  motor  vehicle  liability  policies  or  to  act  as 
surety  upon  motor  vehicle  liability  bonds,  both  as  defined  in  section 
thirty-four  A  of  chapter  ninety. 


Same  subject. 
Proceedings 
on  complaints 
relative  to 
cancellations 
or  refusals 
of  companies 
to  issue 
policies. 
1925,  346,  §  4. 
1928,  381,  §  7. 


Section  11 3D.  Any  person  aggrieved  by  the  issue  by  any  company  1 
of  a  notice  purporting  to  cancel  a  motor  vehicle  liability  policy  or  bond,  2 
both  as  defined  in  section  thirty-four  A  of  chapter  ninety,  or  by  the  refusal  3 
of  any  company,  or  an  agent  thereof  on  its  behalf,  to  issue  such  a  policy  4 
or  to  execute  or  to  act  as  surety  on  such  a  bond,  may,  within  ten  days  5 
after  receiving  written  notice  purporting  to  cancel  such  policy  or  bond,  6 
unless  he  has  secured  a  certificate  as  defined  in  said  section  thirty-four  7 
A  from  another  company,  or  within  a  like  period  after  such  refusal,  file  a  8 
written  complaint  with  the  commissioner.  The  complaint  shall  be  in  such  9 
form  and  contain  such  information,  including  the  address  of  the  complain-  10 
ant,  as  the  commissioner  may  prescribe.  If  it  relates  to  a  cancellation,  it  11 
shall  specify  the  registration  number  of  the  motor  vehicle  or  trailer  12 
covered  by  the  policy  or  bond  and  the  date  on  which  the  complainant  13 
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14  received  said  written  notice,  and,  if  it  relates  to  a  refusal  as  aforesaid,  the 

15  date  thereof.    The  board  of  appeal  on  motor  vehicle  liability  policies  and 

16  bonds,  hereinafter  called  the  board,  may  allow  such  complaint  to  be 

17  amended. 

18  The  commissioner  shall  cause  the  other  members  of  the  board  to  be 

19  notified  of  the  complaint  and  written  notice  to  be  piven  to  the  parties  of 

20  the  time  and  place  of  tlie  hearino:  thereon,  which  time  shall  be  not  less 

21  than  five  days  from  the  filing  of  the  complaint,  unless  the  parties  agree  in 

22  writing  that  the  hearing  may  be  held  sooner. 

23  If  the  complaint  relates  to  the  cancellation  of  such  a  policy  or  bond,  the 

24  filing  of  the  complaint  shall  operate  to  continue  the  policy  or  bond  in  full 

25  force  and  effect,  but  not  beyond  its  date  of  expiration  in  any  case,  pend- 

26  ing  the  finding  and  order  of  the  board,  and  pending  the  decree  of  the 

27  superior  court  or  a  justice  thereof  if  an  appeal  from  such  finding  and  order 

28  is  taken  as  hereinafter  provided ;  and  the  commissioner  shall  cause  a  copy 

29  of  such  complaint,  attested  in  such  manner  as  he  may  prescribe,  forth- 

30  with  to  be  sent  to  the  registrar  of  motor  vehicles  or  his  office  and  to  the 

31  company. 

32  A  complaint  may  allege  that  a  cancellation  is  invalid,  or  improper  and 

33  unreasonable,  or  both,  or  that  a  refusal  to  issue  or  execute  such  a  policy 

34  or  bond  is  improper  and  unreasonable.    The  board  shall  after  due  hearing 

35  forthwith  make  a  finding  in  respect  to  the  issue  or  issues  raised  by  the 

36  complaint,'and  it  may  also,  in  any  case,  make  a  finding  as  to  whether  or 

37  not  the  complainant  is  a  proper  and  suitable  person  to  whom  to  issue 

38  such  a  policy  or  on  behalf  of  whom  to  execute  such  a  bond  as  surety.    The 

39  board  shall  in  all  cases  enter,  in  such  form  as  it  may  prescribe,  an  appro- 

40  priate  order.    If  the  board  finds  in  favor  of  the  company  in  the  case  of 

41  such  a  cancellation,  the  order  shall,  unless  the  policy  or  bond  has  expired, 

42  affirm  the  cancellation  and  specify  a  date,  not  less  than  fifteen  nor  more 

43  than  twenty  days  from  the  filing  of  a  memorandum  of  the  finding  and 

44  order  in  the  office  of  the  commissioner  as  hereinafter  provided,  on  which 

45  the  cancellation  shall  be  effective. 

46  The  commissioner,  as  soon  as  may  be  after  the  rendition  thereof,  shall 

47  cause  a  written  memorandum  of  all  findings  and  the  orders  entered 

48  thereon  signed  by  the  assenting  members  of  the  board  to  be  filed  in  his 

49  office  as  a  public  record,  and  he  shall  on  the  date  of  said  filing  cau.se  a 

50  copy  of  the  finding  and  order,  duly  attested  by  the  board  or  a  member  or 

51  the  secretary  thereof,  with  the  date  of  said  filing  endorsed  thereon,  to 

52  be  sent  to  each  of  the  parties  and,  if  the  finding  and  order  relates  to  the 

53  cancellation  of  such  a  policy  or  bond,  to  the  registrar  of  motor  vehicles  or 

54  his  office. 

55  Any  person  or  company  aggrieved  by  any  finding  or  order  of  the  board, 

56  other  than  a  finding  that  the  complainant  is  or  is  not  a  suitable  and  proper 

57  person  to  whom  to  issue  such  a  policy  or  on  behalf  of  whom  to  execute 

58  such  a  bond  as  surety,  may,  within  ten  days  after  the  filing  of  the  memo- 

59  randum  thereof  in  the  office  of  the  commissioner,  unless  the  policy  or 

60  bond  has  expired  or  will  expire  prior  to  the  expiration  of  said  period,  and 

61  any  person  or  company  aggrieved  by  any  finding  of  the  board  that  a 

62  complainant  is  or  is  not  a  suitable  and  proper  person  as  aforesaid  may, 

63  in  any  case,  within  said  period,  appeal  therefrom  to  the  superior  court 

64  or  any  justice  thereof,  in  any  county.    The  appellant  shall  file  a  duly 

65  certified  copy  of  the  complaint  and  of  the  finding  and  order  thereon,  and, 

66  if  the  appeal  is  taken  from  a  finding  and  order  of  the  board  in  respect  to 

67  a  cancellation,  the  clerk  of  the  court  shall  forthwith  upon  the  filing  of  such 
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an  appeal,  give  written  notice  of  the  filing  thereof  to  said  registrar.  The  68 
court  or  justice  shall,  after  such  notice  to  the  parties  as  it  deems  reason-  69 
able,  give  a  summary  hearing  on  such  appeal  and  shall  have  jurisdiction  70 
in  equity  to  review  all  questions  of  fact  and  law,  and  to  affirm  or  reverse  71 
such  finding  or  order  and  may  make  any  appropriate  decree.  The  court  72 
or  justice  may  allow  such  complaint,  finding  or  order  to  be  amended.  73 
The  decision  of  the  court  or  justice  shall  be  final.  A  decree  of  the  court  or  74 
justice  affirming  a  cancellation  shall  specify  in  such  decree  a  date  not  75 
earlier  than  five  days  from  the  entry  thereof  unless  it  appears  that  the  76 
policy  or  bond  has  expired  or  will  sooner  expire,  on  which  the  cancellation  77 
shall  become  effective.  The  clerk  shall,  within  two  days  after  the  entry  78 
thereof,  send  an  attested  copy  of  the  decree  to  each  of  the  parties  and,  79 
in  the  case  of  a  decree  rendered  upon  an  appeal  in  respect  to  the  cancel-  80 
lation  of  such  a  policy  or  bond,  to  said  registrar,  or  his  office.  The  court  81 
or  justice  may  make  such  order  as  to  costs  as  it  or  he  deems  equitable.  82 
The  superior  court  may  make  reasonable  rules  to  secure  prompt  hearings  83 
on  such  appeals  and  a  speedy  disposition  thereof.  84 

The  attested  copy  of  a  complaint,  a  finding  and  order  of  the  board  or  a  85 
decree  of  the  superior  court,  or  a  justice  thereof,  may  be  sent  to  the  com-  86 
plainant,  to  the  company  and  to  said  registrar  by  registered  mail,  post-  87 
age  prepaid,  and  any  notice  required  by  this  section  may  be  sent  by  mail,  88 
postage  prepaid,  addressed,  in  the  case  of  the  complainant,  to  his  address  89 
specified  in  the  complaint  and,  in  the  case  of  the  company,  to  its  last  home  90 
office  address  appearing  on  the  records  of  the  commissioner,  or,  in  the  91 
case  of  a  company  of  a  foreign  country,  to  its  resident  manager  in  the  92 
United  States,  at  the  last  address  appearing  on  said  records,  or  to  such  93 
other  person  as  may  previously  have  been  designated  b;y'  the  company  94 
by  a  written  notice  filed  in  the  office  of  the  commissioner.  95 

If  a  company,  within  ten  days  after  receipt  of  an  attested  copy  of  a  96 
finding  and  order  of  the  board  in  favor  of  the  complainant  in  case  of  a  97 
refusal  to  issue  such  a  policy  or  to  execute  such  a  bond  as  surety,  if  no  98 
appeal  therefrom  has  been  taken  as  hereinbefore  pro\'ided,  or,  if  such  an  99 
appeal  has  been  taken,  within  five  days  after  the  entry  of  a  decree  of  the  100 
superior  court,  or  a  justice  thereof,  affirming  such  a  finding  and  order,  101 
fails  to  comply  with  said  order  or  decree,  or,  if  a  company  after  receijjt  of  102 
an  attested  copy  of  a  fimiing  and  order  of  the  board  in  favor  of  the  com-  103 
plainant  in  case  of  a  cancellation  of  such  a  policy  or  bond,  if  no  appeal  104 
therefrom  has  been  taken  as  hereinbefore  provided,  or,  if  such  an  appeal  105 
has  been  taken,  after  the  entry  of  a  decree  of  the  superior  court,  or  a  106 
justice  thereof,  affirming  such  a  finding  and  order,  refuses  to  abide  by  such  107 
order  or  decree,  the  commissioner,  after  such  inquiry  as  he  may  deem  108 
expedient,  shall,  in  the  case  of  a  foreign  company,  revoke  or  suspend  the  109 
license  issued  to  it  under  section  one  hundred  and  fifty-one  and  the  110 
licenses  issued  to  all  of  its  agents  under  section  one  hundred  and  sLxty-  111 
three,  as  provided  in  and  subject  to  all  the  provisions  of  section  five,  until  112 
it  shall  comply  with  such  order  or  decree  and,  in  case  of  a  domestic  com-  113 
pany,  he  shall  apply  to  the  supreme  judicial  court  for  an  injunction,  and  114 
such  court  shall  have  jurisdiction  to  restrain  such  company  from  the  115 
further  transaction  of  its  business  until  it  shall  comply  with  such  order  or  116 
decree.  -  117 
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TITLE   INSURANCE. 

1  Section  114.     A  company  organized  under  the  eleventh  clause  of  Domestic 

r       ^  ^  ^  •         1      11   title  insurance 

2  section  forty-seven  or  under  earlier  laws  relating  to  such  companies  shall  ™™p^^.''^'' 

3  not  be  subject  to  this  chapter,  except  this  section  and  sections  three  A,  to  certain 

4  four,  six,  fifteen,  sixteen,  eighteen,  nineteen,  nineteen  A,  twenty-two,  Echapte?. 

5  twenty-five,  twenty-six,  thirty,  thirty-two,  thirty-three,  forty-four,  forty-  S|||;  21°;  ^  ^' 

6  seven  to  forty-nine,  inclusive,  fifty-seven  to  sixty-one,  inclusive,  sixty-  Igggi'sTl'. 

7  nine  to  seventy-two,  inclusive,  one  hundred  and  sixteen,  one  hundred  and  ^^^g.;^!!' 
S  eighty-nine,  one  hundred  and  ninety-three  A  and  one  hundred  and  ninety-  «■  l/us, 
9  four,  and  the  first  paragraph,  so  far  as  applicable  to  the  title  guaranty  iso^'sTe', 

10  fund,  and  the  third  paragraph,  of  section  sixty-two.    Such  company  may  isiT.'ue,  §  4.' 

11  transact  all  the  kinds  of  business  specified  in  said  eleventh  clause. 

1924,406,5  10.  1925.73.  1928,137.  1  Op.  A.  G.  41. 

1      Section  115.    [Repealed,  1924, 406,  §  17.] 

1  Section  116.    Every  such  company  shall  set  apart  an  amount  not  f^^J^^^^ 

2  less  than  two  fifths  of  its  capital,  and  not  less  than  one  hundred  thou-  issi.  iso,  5  2 

3  sand  dollars  in  anv  case,  as  a  title  guarantv  fund,  and  shall  invest  it  sub-  1894'.  522,'  §  es! 

4  ject  to  the  limitations  imposed  by  this  chapter  upon  the  investment  of  1907;  576.' 

5  the  capital  of  other  domestic  insurance  companies,  and  shall  issue  no  i9i7%\6!'5  3. 

6  title  policy  and  make  no  contract  of  title  guaranty  or  title  insurance  until  4^0®' ^^'q  \i4. 

7  such  amount  is  so  set  apart  and  invested. 

8  The  principal  of  such  title  guaranty-  fund  shall  be  a  trust  for  the  pro- 

9  tection  of  title  policyholders,  and  shall  be  applied  only  to  the  payment 

10  of  losses  and  expenses  incurred  by  reason  of  the  title  guaranty  or  title 

11  insurance  contracts  of  the  company.    Whenever  the  company  shall  in- 

12  crease  its  capital,  two  fifths  or  a  sufficient  part  of  the  increase  shall  be 

13  set  apart  and  duly  invested  and  added  to  the  title  guaranty  fund  so  that 

14  such  fund  shall  always  be  not  less  in  amount  than  two  fifths  of  the  entire 

15  capital. 

16  If  by  reason  of  losses  or  other  cause  the  title  guaranty  fund  becomes  less 

17  than  the  minimum  amount  required  by  this  section,  the  company  shall 

18  forthwith  give  written  notice  thereof  to  the  commissioner,  and  shall  make 

19  no  further  contract  of  title  guaranty  or  title  insurance  until  the  said  fund 

20  has  been  restored  nor  until  it  has  received  a  certificate  from  the  commis- 

21  sioner  to  that  effect  and  authorizing  it  to  make  such  contracts. 

1  Section  116A.     A  foreign  company  admitted  to  transact  business  Foreign  title 

2  under  the  eleventh  clause  of  section  forty-seven  shall  not  be  subject  to  companies 

3  this  chapter  except  this  section  and  sections  three  A,  four,  five,  fifteen,  "o  oenai"' 

4  sixteen,  eighteen,  nineteen,  nineteen  A,  twenty-two,  twenty-five,  twenty-  fhfsThapter! 

5  SLX,  one  hundred  and  fifty,  one  hundred  and  fifty-one,  except  subdivision  J^^s.  ^6S. 

6  (5)  of  clause  Second,  one  hundred  and  fifty-four,  one  hundred  and  fift}'- 

7  five,  one  hundred  and  fifty-six,  one  hundred  and  fifty-eight,  one  hundred 

8  and  fifty-nine,  one  hundred  and  eighty-nine,  one  hundred  and  ninety- 

9  three  A  and  one  hundred  and   ninety-four;    provided,  however,   that 

10  nothing  contained  in  section  one  hundred  and  fifty  or  one  hundred  and 

11  fifty-one  shall  be  construed  to  require  any  person  acting  as  an  insurance 

12  agent  of  such  a  company  to  be  licensed  under  section  one  hundred  and 

13  sixty-three.     Such   company   may  transact  all   the   kinds  of   business 

14  specified  in  said  eleventh  clause. 
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Term  of 

boiler 

policies. 


STEAM  BOILER  INSURANCE. 

Section  117.     No  company  shall  issue  a  policy  of  insurance  on  a    1 
steam  boiler  for  a  longer  period  than  three  years.  2 


1907,  465,  §  18. 


1908,  563,  §  2. 


3  Op.  A.  G.  585. 


Combination 
sprinkler 
leakage 
policies,  ap- 
proval and 
contents. 
1928,  80,  §  1. 


SPRINKLER  LEAKAGE  INSURANCE. 

Section  117A.  Two  or  more  stock  or  two  or  more  mutual  fire  com-  1 
panies  authorized  to  transact  business  under  the  eighth  clause  of  section  2 
forty-seven  may  issue  a  single  policy  of  insurance  against  loss  or  damage  .3 
caused  by  any  or  all  of  the  hazards  specified  in  said  eighth  clause  on  4 
property  or  interests  in  the  commonwealth  on  which  each  company  shall  5 
be  severally  liable  for  a  specified  percentage  of  any  loss  or  claim.  Such  6 
policy  shall  be  executed  by  the  duly  authorized  officers  of  each  company  7 
subject  to  the  provisions  of  section  thirty-three  in  the  case  of  a  domestic  8 
company.  9 

No  such  policy  shall  be  issued  or  delivered  until  a  copy  of  the  form  10 
thereof  has  been  on  file  for  thirty  days  with  the  commissioner,  unless  11 
before  the  expiration  of  said  thirty  days  he  shall  approve  the  form  of  the  12 
policy  in  writing;  nor  if  the  commissioner  notifies  the  company  in  writing  13 
within  thirty  days  that  in  his  opinion  the  form  of  the  policy  does  not  14 
comply  with  the  laws  of  the  commonwealth,  specifying  his  reasons  15 
therefor,  provided,  that  such  action  of  the  commissioner  shall  be  subject  16 
to  review  by  the  supreme  judicial  court;  nor  unless  it  is  headed  by  the  17 
corporate  name  of  each  company,  nor  unless  it  contains  in  substance  the  18 
provisions  numbered  (1),  (3),  (4)  and  (5)  in  section  one  hundred  and  19 
two  A  and  a  provision  that  any  notice,  sworn  statement  or  proof  of  loss,  20 
which  may  be  required  by  the  provisions  of  said  policy  may  be  rendered,  21 
made  or  given  to  any  one  of  such  companies  or  to  a  duly  authorized  agent  22 
of  any  one  of  such  companies,  and  that  such  notice,  sworn  statement  or  23 
proof  of  loss  so  rendered,  made  or  given  shall  be  valid  and  binding  as  to  24 
all  of  such  companies.  25 

/]  The  provisions  of  sections  seventy-six,  eighty,  eighty-one,  eighty-  26 
three  and  ninety-eight  applicable  to  policies  issued  by  mutual  fire  com-  27 
panies,  persons  insured  under  such  policies  and  dividends  and  assess-  28 
ments  thereunder  shall  apply  to  each  policy  issued  under  this  section  29 
by  mutual  companies,  to  persons  insured  thereunder  and  to  dividends  30 
and  assessments  thereunder,  except  as  hereinafter  provided.  31 

/i;  The  person  insured  under  such  a  policy  issued  as  aforesaid  by  mutual  32 
companies  shall  be  deemed  to  be  a  member  of  each  such  company  while  33 
the  policy  is  in  force  and  entitled  to  one  vote  at  the  meetings  of  each  34 
company.  35 

The  notice,  endorsement  and  statement  required  by  said  sections  36 
seventy-six,  eighty  and  eighty-one,  respectively,  shall  be  in  such  form  37 
and  in  such  place  on  the  policy  as  the  commissioner  shall  prescribe.  38 

The  dividend  under  said  section  eighty  and  the  contingent  mutual  39 
liability  of  the  insured  fixed  by  said  sections  eighty-one  and  eighty-three  40 
in  respect  to  each  such  company  shall  be  computed  or  based  on  such  41 
proportion  of  the  total  premium  for  the  policy  as  the  amount  insured  42 
by  such  company  bears  to  the  full  amount  insured  under  the  policy.         43 

The  notice  to  policyholders  required  by  said  section  eighty  shall  be  44 
sent  by  each  such  company  to  the  insured.    The  provisions  of  said  sec-  45 
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4()  tion  ninety-eight  shall  apply  to  the  application,  if  any,  of  the  insured 

47  to  eacii  such  company  and  to  their  by-laws. 

48  Nothing  in  this  section  shall  be  construed  as  affecting,  except  as  pro- 

49  vided  herein,  any  provision  of  law  relative  to  the  rights,  powers,  duties 

50  and  liabilities  of  mutual  fire  companies  and  persons  insured  thereby. 


LIFE  INSURANCE. 

1  Section  118.     All  companies  doing  business  in  the  commonwealth  Deenitionof 

2  under  any  charter,  compact,  agreement  or  statute  of  this  or  any  other  isvo.  349. 55. 

3  state,  involving  the  payment  of  money  or  other  thing  of  value  to  fam-  Is?!  107!  5 1! 

4  ilies  or  representatives  of  policy  and  certificate  holders  or  members,  \lll[  f^g;  |  f 

5  conditioned  upon  the  continuance  or  cessation  of  human  life,  or  involving  fglf^aH^'es 

6  an  insurance,  guaranty,  contract  or  pledge  for  the  payment  of  endow-  jf 'l' us' !  es' 

7  ments  or  annuities,  shall  be  deemed  to  be  life  companies,  and  shall  not  1907.  576! 

8  make  any  such  insurance,  guaranty,  contract  or  pledge  in  the  common-  1917, '210.' 

9  wealth,  or  to  or  with  any  resident  thereof,  which  does  not  distinctly  state  217  Masa'  47. 

10  the  amount  of  benefits  payable,  the  manner  of  payment  and  the  con-  227  Mass' ea'*' 

11  sidcration  therefor,  nor  any  such  insurance,  guaranty,  contract  or  pledge  20p.  a.g.480. 

12  the  performance  of  which  is  contingent  upon  the  payment  of  assess- 

13  ments  made  upon  survivors;    provided  that  corporations  incorporated 

14  for  any  educational,  charitable,  benevolent  or  religious  purpose  shall 

15  not  be  deemed  life  companies  and  shall  not  be  subject  to  this  chapter. 
1(3  Nothing  herein  relating  to  the  consideration  for  the  policy  shall  apply 

17  to  any  extra  compensation  which  may  be  charged  by  a  company  to  the 

18  insured  for  engaging  in  military  or  naval  service  in  time  of  war. 

19  All  life  insurance  hereafter  transacted  by  the  corporations  which  1899. 229. 

20  formerly  issued  policies  on  the  assessment  plan  under  chapter  four  r.  l.  iis,  §  65. 

21  hundred  and  twenty-one  of  the  acts  of  eighteen  hundred  and  ninety  §§66,122. 

22  and  acts  in  amendment  thereof  shall  be  carried  on  in  accordance  with 

23  this  chapter;   but  such  corporations  may  carry  out  in  good  faith  their 

24  assessment  contracts  made  with  their  members  prior  to  July  first, 

25  eighteen  hundred  and  ninety-nine. 

1  Section  119.     Domestic  life  companies  may  make  pure  endowment  Domestic 

2  contracts,  and  grant,  purchase  and  dispose  of  annuities.  may  grant"^^ 

1917.  117.  aanuitiea,  etc. 

1  Section  119A.    If,  under  the  terms  of  any  annuity  contract  or  policy  Protection 

2  of  life  insurance,  or  under  any  wTitten  agreement  supplemental  thereto,  ent^ued'to 

3  issued  by  any  life  company,  the  proceeds  are  retained  by  such  company  Ke'JM'Sance 

4  at  maturity  or  otherwise,  no  person  entitled  to  any  part  of  such  pro-  P^^ty''eon. 

5  ceeds,  or  any  instalment  of  interest  due  or  to  become  due  thereon,  shall  tract  retained 

6  be  permitted  to  commute,  anticipate,  encumber,  alienate  or  assign  the  company. 

•  •      •  •  •  1921    168 

7  same,  or  any  part  thereof,  if  such  permission  is  expressly  withheld  by  1931!  64. ' 

8  the  terms  of  such  contract,  policy  or  supplemental  agreement;   and  if 

9  such  contract,  policy  or  supplemental  agreement  so  provides,  no  pay- 

10  ments  of  interest  or  of  principal  shall  be  in  any  way  subject  to  such 

11  person's  debts,  contracts  or  engagements,  nor  to  any  judicial  processes 

12  to  levy  upon  or  attach  the  same  for  payment  thereof.    No  such  company 

13  shall  be  required  to  segregate  such  funds  but  may  hold  them  as  a  part 

14  of  its  general  corporate  funds. 
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^rohitoed**'""  Section  120.  No  life  company  and  no  officer  or  agent  thereof  shall 
1894'  52*'  1 68  ™^ke  OF  permit  any  distinction  or  discrimination  in  favor  of  individuals 
R.  l'.  iiS:  §  68.  between  insurants  of  the  same  class  and  equal  expectation  of  life  in  the 
§§  69, 122.  amount  or  payment  of  premiums  or  rates  charged  for  policies  of  life  or 
3 Op.  A.  G.  47.'  endowment  insurance,  or  annuity  or  pure  endowment  contracts,  or  in 

the  dividends  or  other  benefits  payable  thereon,  or  in  any  other  of  the 

terms  and  conditions  of  the  contracts  it  makes. 


Certain 
agreements 
prohibited. 
1887,  214.  § 
1894,  522,  § 
R.  L.  118,  § 
1907.576, 
§§  69,  122. 
Op.  A.  G. 
(1919)  43,  81 


Section  121.    No  life  company  and  no  officer  or  agent  thereof  and  1 

no  insurance  broker  shall  make  any  contract  of  life  or  endowment  insur-  2 

68.  ance  or  any  annuity  or  pure  endowment  contract  or  any  agreement  as  3 

'  to  such  contract  other  than  as  plainly  expressed  in  the  policy  issued  4 

thereon;   or  give,  sell  or  purchase,  or  offer  to  give,  sell  or  purchase,  as  5 

'■     inducement  to  placing  or  negotiating  any  such  contract  or  the  continu-  6 

ance  or  renewal  thereof  or  in  connection  therewith,  any  stocks,  bonds  or  7 

other  securities  of  any  company  or  other  corporation,  association  or  S 

partnership,  or  any  dividends  or  profits  accrued  thereon.  9 


Discrimination 
on  account 
of  color 
prohibited. 
Penalty. 
1884,  235. 
1887,  214, 
§§  69,  109. 
1894,  522, 
§4  69,  109. 
R.  L.  118, 
§§  69,  109 
1907,  576, 
5§  70,  118, 
122. 


Section  122.  No  life  company  shall  make  any  distinction  or  dis-  1 
crimination  between  white  persons  and  colored  persons  wholly  or  partly  2 
of  African  descent  as  to  the  premiums  or  rates  charged  for  policies  upon  3 
the  lives  of  such  persons ;  nor  shall  any  such  company  demand  or  require  4 
greater  premiums  from  such  colored  persons  than  are  at  that  time  re-  5 
quired  by  such  company  from  white  persons  of  the  same  age,  sex,  gen-  6 
eral  condition  of  health  and  prospect  of  longevity;  nor  shall  any  such  7 
company  make  or  require  any  rebate,  diminution  or  discount  upon  the  8 
amount  to  be  paid  on  such  policy  in  case  of  the  death  of  such  colored  9 
person  insured,  nor  insert  in  the  policy  any  condition,  nor  make  any  10 
stipulation  whereby  such  person  insured  shall  bind  himself  or  his  heirs,  11 
executors,  administrators  and  assigns  to  accept  any  amount  less  than  12 
the  full  value  or  amount  of  such  policy  in  case  of  a  claim  accruing  thereon,  13 
by  reason  of  the  death  of  such  person  insured,  other  than  such  as  are  14 
imposed  upon  white  persons  in  similar  cases;  and  any  such  stipulation  15 
or  condition  so  made  or  inserted  shall  be  void.  Iti 

Any  such  company  which  shall  refuse  the  application  of  any  such  17 
colored  person  for  insurance  upon  such  person's  life  shall  furnish  such  18 
person,  on  his  request  therefor,  with  the  certificate  of  a  regular  exam-  19 
ining  physician  of  such  company  who  made  the  examination,  stating  20 
that  such  refusal  was  not  because  such  applicant  is  a  person  of  color,  21 
but  solely  upon  such  grounds  of  the  general  health  and  prospect  of  Ion-  22 
gevity  of  such  person  as  would  be  applicable  to  white  persons  of  the  23 
same  age  and  sex.  24 

A  company  or  an  officer  or  agent  thereof  who  violates  any  provision  25 
hereof  shall  be  punished  by  a  fine  of  not  more  than  one  hundred  dollars.  26 


Medical 
examination, 
when  re- 
quired. 
Penalty. 
1895.  366. 
R.  L.  118,  §  71. 
1907,  576, 
§§71,  122. 
1916,  12. 
1918,  35. 

1924,  268. 

1925.  100; 
197,  §  1. 


Section  123.     No  life  company  shall,  except  as  herein  and  in  sections  1 

one  hundred  and  thirty-three  and  one  hundred  and  thirty-four  provided,  2 

issue  any  policy  or  policies  of  life  or  endowment  insurance  upon  a  life  3 

within   the   commonwealth   without   having  within   ninety  days   prior  4 

thereto  made  or  caused  to  be  made  a  prescribed  medical  examination  5 

of  the  insured  by  a  registered  medical  practitioner;    provided,  that  an  6 

inspection  by  a  competent  person  of  a  group  of  employees  and  their  7 

environment  may  be  substituted  for  such  medical  examination  in  case  of  a  8 


Chap.  175.]  insurance.  2373 

9  policy  of  Rroiip  life  insurance  as  defined  in  section  one  hundred  and  25i"\f^.V49. 

10  thirty-tiirec. 

11  The  foregoing  requirement  for  medical  examination  shall  not  apply  to 

12  the  issuance  of  a  policy  or  policies  of  industrial  insurance  aggregating  in 

13  amount  five  hundred   dollars  or  less,  exclusive  of  dividend   additions 

14  thereon,  upon  any  one  life,  nor  to  the  issuance  of  contracts  baser!  upon 
If)  the  continuance  of  life,  such  as  annuity  or  pure  endowment  contracts, 
1()  whether  or  not  they  embody  an  agreement  to  refund,  upon  the  death  of 

17  the  holder,  to  his  estate  or  to  a  specified  payee,  any  sum  not  exceeding 

18  the  premiums  paid  thereon  with  compound  interest;  provided,  however, 

19  that  no  industrial  policy  shall  be  issued  without  medical  examination 

20  except  upon  a  written  application  therefor  signed  by  the  person  to  be 

21  insured,  or,  in  the  case  of  a  minor,  by  the  parent,  guardian,  or  other  per- 

22  son  having  the  legal  custody  of  said  minor.    Any  company  violating  this 

23  section,  or  any  officer,  agent  or  other  person  soliciting  or  effecting,  or 

24  attempting  to  effect,  a  contract  of  insurance  contrary  to  the  provisions 

25  hereof,  shall  be  punished  by  a  fine  of  not  more  than  one  hundred  dollars. 

1  Section  124.     In  any  claim  arising  under  a  policy  issued  in  the  com-  statements  as 

2  monwealth  by  any  life  company,  without  previous  medical  examination,  wherbfnding 

3  or  without  the  knowledge  and  consent  of  the  insured,  or,  if  said  insured  igg™"?!"^' 

4  is  a  minor,  without  the  consent  of  the  parent,  guardian  or  other  person  \llf  |3|  ^  ^^ 

5  having  legal  custody  of  said  minor,  the  statements  made  in  the  applica-  R-  l.  ns.  §  73. 

6  tion  as  to  the  age,  physical  condition  and  family  history  of  the  insured  §§  73. 122. 

7  shall  be  held  to  be  valid  and  binding  on  the  company;   but  the  company  102  ii^t.  236! 

8  shall  not  be  debarred  from  pro\ing  as  a  defense  to  such  claim  that  said  ^^^ ^^^''' ^*^' 

9  statements  were  wilfully  false,  fraudulent  or  misleading. 

1  Section  125.     If  a  policy  of  life  or  endowment  insurance  is  efTected  by  Rights  of 

2  any  person  on  his  own  life  or  on  another  life,  in  favor  of  a  person  other  beneficiary. 

3  than  himself  having  an  insurable  interest  therein,  the  law'ful  beneficiary  §§*2.'3.^' 

4  thereof,  other  than  himself  or  his  legal  representatives,  shall  be  entitled  [lf^[  ^||  5  28 

5  to  its  proceeds  against  the  creditors  and  representatives  of  the  person  cPI'fP'.il^' 

6  effecting  the  same,  whether  or  not  the  right  to  change  the  named  benefi-  ps  119. 1 157. 

7  ciary  is  reserved  by  or  permitted  to  such  person;  provided,  that,  subject  i892,'  372.' 

8  to  the  statute  of  limitations,  the  amount  of  any  premiiuns  for  said  insur-  itli.  tit] 

9  ance  paid  in  fraud  of  creditors,  with  interest  thereon,  shall  enure  to  their  r'^.S^iI'.  §73. 

10  benefit  from  the  proceeds  of  the  policy;    but  the  company  issuing  the  If^^^Jo-^ 

11  policy  shall  be  discharged  of  all  liability  thereon  by  payment  of  its  pro-  \\^h^''%l}- 

12  ceeds  in  accordance  with  its  terms,  unless  before  such  payment  the  com-  97  Mass!  359; 

13  pany  shall  have  written  notice,  by  or  on  behalf  of  a  creditor,  of  a  claim  to  157. 342!  ^  ' 

14  recover  for  certain  premiums  paid  in  fraud  of  creditors,  with  specifica-  153  mSb!  III'. 

15  tion  of  the  amount  claimed.    Xo  court,  and  no  trustee  or  assignee  for  the  \ll  H^l]  ll'^_ 

16  benefit  of  creditors,  shall  elect  for  the  person  effecting  such  insurance  to  Jy^M^^  Igi' 

17  exercise  such  right  to  change  the  named  beneficiary.  iss  Mass.  103. 

18  Any  person  to  whom  a  policy  of  life  or  endowment  insurance,  issued  ise  Mass.  358. 

19  subsequent  to  April  eleventh,  eighteen  hundred  and  ninety-four,  is  made  207  Ma^s!  159! 

20  payable  may  maintain  an  action  thereon  in  his  own  name. 

210  Mass.  35.  226  Mass.  306.  245  Mass.  563. 

211  Mass.  512.  228  Mass.  181.  270  .Mass.  424. 

1  Section  126.     Every  policy  of  life  or  endowment  insurance  made  Policy  payable 

2  payable   to   or   for   the    benefit    of   a    married    woman,    or   after    its  womanTnurea 

3  issue  assigned,  transferred  or  in  any  way  made  payable  to  a  married  i84'4"82!°''^'' 

4  woman,  or  to  any  person  in  trust  for  her  or  for  her  benefit,  whether  pro-  iJ^.t'ss,  §28. 
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1856,  252.  §  42, 

G.  S.  58.  §  62. 

1864,  197. 

P.  S.  119.  §167 

1S94,  120; 

522,  §  73. 

R.  L.  118,  §73 

1907,  676. 

§§  73,  122. 

1928.  176.  §  2. 

11  Allen,  224. 

97  Mass.  359. 

99  Mass.  154, 

157. 

118  Mass.  219. 

131  Mass.  294. 

132  Mass.  408. 


cured  by  herself,  her  husband  or  by  any  other  person,  and  whether  the  5 
assignment  or  transfer  is  made  by  her  husband  or  by  any  other  person,  6 
and  whether  or  not  the  right  to  change  the  named  beneficiary  is  reserved  7 
by  or  permitted  to  the  person  effecting  such  insurance,  shall  enure  to  her  8 
separate  use  and  benefit,  and  to  that  of  her  children,  subject  to  the  9 
]irovisions  of  the  preceding  section  relative  to  premiums  paid  in  fraud  of  10 
creditors  and  to  sections  one  hundred  and  forty-four  to  one  hundred  and  11 
forty-eight,  inclusive.  No  court,  and  no  trustee  or  assignee  for  the  benefit  12 
of  creditors,  shall  elect  for  the  person  effecting  such  insurance  to  exercise  1.3 
such  right  to  change  the  named  beneficiary.  14 


185  Mass.  318. 

186  Mass.  358. 


202  Mass.  100,  549,  562. 
210  Mass.  35. 


217  Mass.  444. 
237  Mass.  241. 


Penalties  for 
false  state- 
ments, etc. 

1892,  372. 

1893,  434. 

1894,  522,  §  73. 
R.  L.  118,  §  73, 
1907.  576, 

§§  73,  122. 


Avoidance 
of  certain 
contracts  by 
infant  pro- 
hibited. 
1917,  37. 


Section  127.  An  insurance  agent,  examining  physician  or  other 
person  who  knowingly  or  wilfully  makes  a  false  or  fraudulent  statement 
or  representation  in  or  relative  to  any  application  for  life  or  endowment 
insurance,  or  who  makes  any  such  statement  for  the  purpose  of  obtaining 
a  fee,  commission  or  money,  or  benefit  in  a  company  transacting  such 
business  under  this  chapter,  shall  be  punished  by  a  fine  of  not  less  than 
one  hundred  nor  more  than  five  hundred  dollars  or  by  imprisonment  for 
not  less  than  one  month  nor  more  than  one  year,  or  both ;  and  a  person 
who  wilfully  makes  a  false  statement  of  any  material  fact  or  thing  in  a 
sworn  statement  as  to  the  death  or  disability  of  a  policyholder  in  any 
such  company,  for  the  purpose  of  procuring  payment  of  a  benefit  named  1 1 
in  the  policy,  shall  be  guilty  of  perjury.  12 


1 

2 
3 
4 
5 
6 
7 
8 
9 
10 


Section  128.  No  party  to  any  contract  of  life  or  endowment  in- 
surance made  after  March  thirtieth,  nineteen  hundred  and  seventeen, 
upon  the  life  of  such  party,  for  the  benefit  of  the  insured,  or  for  the  bene- 
fit of  the  wife,  husband,  children,  father,  mother,  brother  or  sister  of  the 
insured,  shall,  because  of  infancy,  be  entitled  to  avoid  or  repudiate  the 
contract  or  to  avoid  or  repudiate  any  discharge  or  receipt  given  by  him 
for  any  benefit  accrued  or  accruing,  or  for  any  money  paid  or  payable 
under  the  contract;  provided,  that  such  party  had  attained  the  age  of 
fifteen  when  the  contract  was  effected. 


Life,  etc., 
policies. 
Description. 
1894,  442,  §  1 ; 
522.  §  73. 
R.  L.  118,  §  73. 
1907,  576, 
§§  74,  122. 
1909,  467. 
263  Mass.  341. 


Same  subject. 
Incorrect 
dating  for- 
bidden. 
1912,  U9. 
1931,  426, 
§275. 


Copy  of 
application 
referred  to  in 
life  policy  to 
be  attached 
thereto. 
1893,  434. 


Section  129.  No  life  company  and  no  officer  or  agent  thereof  shall 
issue  a  policy  of  life  or  endowment  insurance  or  an  annuity  or  pure  en- 
dowment policy  to  a  resident  of  the  commonwealth  not  bearing  in  bold 
letters  upon  its  face  a  plain  description  of  the  policy,  so  fully  defining 
its  character,  including  dividend  periods  and  other  peculiarities,  that  the 
holder  thereof  shall  not  be  likely  to  mistake  the  nature  or  scope  of  the 
contract. 

Section  130.  No  policy  of  life  or  endowment  insurance  shall  be 
issued  or  delivered  in  the  commonwealth  if  it  shall  purport  to  be  issued 
or  to  take  effect  at  an  age  lower,  and  no  annuity  or  pure  endowment 
contract  shall  be  so  issued  or  delivered  if  it  shall  purport  to  be  issued  or 
to  take  effect  at  an  age  higher,  than  the  age  of  the  applicant  at  his  near- 
est birthday  at  the  time  of  the  original  written  application. 


3 
4 
5 
6 

7 

1 

2 

3 
4 
5 
6 


Section  131.     Unless  a  correct  copy  of  the  application  is  endorsed  1 

upon  or  attached  to  a  policy  of  life  or  endowment  insurance,  when  2 

issued,  the  application  shall  not  be  considered  a  part  of  the  policy  or  3 

received  in  evidence  for  any  purpose.     Every  such  policy  which  con-  4 
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5  tains  a  reference  to  the  application,  either  as  a  part  of  the  policy  or  as  |894, 522. 5  73. 

6  havinjr  anv  bearins;  thereon,  shall  have  endorsed  thereon  or  attached  ioov.'sto.' 

7  thereto,  when  issued,  a  correct  copy  of  the  application. 

1909.  242.  18S  Mass.  212.  193  Mass.  215.  200  Mass.  197. 

165  Mass.  462.  191  .Mass.  1.53.  194  Mass.  56,  527.  205  Mass.  290. 

172  Mass.  278.  192  Mass.  468.  199  Mass.  190.  208  Mass.  1. 
180  Mass.  407. 


1  Section  132.     No  policy  of  life  or  endowment  insurance  and  no  Life,  annuity, 

2  annuity  or  pure  endowment  policy  shall  be  issued  or  delivered  in  the  app'rovau'S'd 

.3  commonwealth  until  a  copy  of  the  form  thereof  has  been  on  file  for  igwrslfi,  5  75. 

4  thirty  days  with  the  commissioner,  unless  before  the  expiration  of  said  }g}|;  H: 

5  thirty  days  he  shall  have  approved  the  form  of  the  policy  in  writing;  {92^ Vs. 

6  nor  if  the  commissioner  notifies  the  company  in  writing,  within  said  J^H'^'f^- 

7  thirty  days,  that  in  his  opinion  the  form  of  the  policy  does  not  comply  ^Hg' ^J^  -2 
S  with  the  laws  of  the  commonwealth,  specifying  his  reasons  therefor,  1927;  65," 

9  provided  that  such  action  of  the  commissioner  shall  be  subject  to  review  i99'Mksa.'i8i'. 

10  by  the  supreme  judicial  court;   nor  shall  such  policy,  except  policies  of  208' Mass.  386. 

11  industrial  insurance,  on  which  the  premiums  are  payable  monthly  or  220  Mass.  52^ 

12  oftener,  and  except  annuity  or  pure  endowment  policies,  whether  or 

13  not  they  embody  an  agreement  to  refund  to  the  estate  of  the  holder 

14  upon  his  death  or  to  a  specified  payee  any  sum  not  exceeding  the  premi- 

15  ums  paid  thereon  with  compound  interest,  be  so  issued  or  delivered  unless 

16  it  contains  in  substance  the  following: 

17  1.  A  provision  that  the  insured  is  entitled  to  thirty  days  of  grace 

18  within  which  the  payment  of  any  premium  after  the  first  year  may  be 

19  made,  subject  at  the  option  of  the  company  to  an  interest  charge  not  in 

20  excess  of  six  per  cent  per  annum  for  the  number  of  days  of  grace  elapsing 

21  before  the  payment  of  the  premium,  during  which  period  of  grace  the 

22  policy  shall  continue  in  full  force;  but  if  the  policy  becomes  a  claim  dur- 

23  ing  the  said  period  of  grace  before  the  overdue  premium  or  the  deferred 

24  premiums  of  the  current  policy  year,  if  any,  are  paid,  the  amount  of 

25  such  premiums,  with  interest  on  any  overdue  premium,  may  be  taken 

26  from  the  face  of  the  policy  in  settlement. 

27  2.  A  provision  that  the  policy  shall  be  incontestable  after  it  has  been 

28  in  force  during  the  lifetime  of  the  insured  for  a  period  of  two  years  from 

29  its  date  of  issue  except  for  non-payment  of  premiums  or  violation  of  the 

30  conditions  of  the  policy  relating  to  military  or  naval  service  in  time  of 

31  war  and  except,  if  the  company  so  elects,  for  the  purpose  of  contesting 

32  claims  for  total  and  permanent  disability  benefits  or  additional  benefits 

33  specifically  granted  in  case  of  death  by  accident. 

34  3.  A  pro\ision  that  the  policy  and  the  application  therefor  shall  con- 

35  stitute  the  entire  contract  between  the  parties,  and  that  no  statement 

36  made  by  the  in.sured  or  on  his  behalf  shall  be  used  in  defence  to  a  claim 

37  under  the  policy  unless  it  is  contained  in  a  written  application,  and  a 

38  copy  of  such  application  is  endorsed  upon  or  attached  to  the  policy 

39  when  issued. 

40  4.  A  provision  that  if  the  age  of  the  insured  has  been  misstated  the 

41  amount  payable  under  the  policy  shall  be  such  as  the  premium  would 

42  have  purchased  at  the  correct  age. 

43  5.  A  provision  that  the  policy  shall  participate  in  the  surplus  of  the 

44  company  annually,  beginning  not  later  than  the  end  of  the  third  policy 

45  year. 

46  6.  A  provision  specifying  the  options  to  which  the  policyholder  is 

47  entitled  in  the  event  of  default  in  a  premium  payment  after  three  full 

48  annual  premiums  shall  have  been  paid. 
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7.  A  provision  that  not  later  than  the  third  anniversary  of  the  pohcy  49 
the  holder  of  the  policy  shall,  upon  a  proper  assignment  thereof  to  the  50 
company,  be  entitled  to  borrow  of  the  company,  on  the  sole  security  of  51 
the  policy,  a  sum  not  more  than  ninety-five  per  cent  of  the  cash  surrender  52 
value  thereof,  less  any  indebtedness  to  the  company,  with  interest  at  a  53 
rate  not  exceeding  six  per  cent  per  annum  or,  at  the  option  of  the  com-  54 
pany,  with  interest  as  aforesaid  compounded  semi-annually.  Said  pro-  55 
vision  shall  include  such  other  conditions  as,  in  conformity  to  the  laws  56 
of  the  commonwealth,  the  company  will  impose  when  the  application  57 
for  the  loan  is  made.  _  _        58 

8.  A  table  showing  in  figures  the  loan  values,  if  any,  and  the  options  59 
available  under  the  policy  each  year  upon  default  in  premium  payments,  60 
during  at  least  twenty  years  of  the  policy,  beginning  with  the  year  in  61 
which  such  values  and  options  first  become  available.  _       62 

9.  A  provision  that  the  company  may  at  its  option  defer  the  granting  63 
of  any  loan  other  than  to  pay  premiums  on  the  policies  in  the  company,  64 
and  may  at  its  option  defer  the  granting  of  any  cash  surrender  value  for  65 
a  period  not  exceeding  ninety  days  from  the  date  of  the  application  for  66 
such  loan  or  surrender  value.  _    _  67 

10.  In  case  the  proceeds  of  a  policy  are  payable  in  instalments  or  as  an  68 
annuity,  a  table  showing  the  amounts  of  the  instalments  and  annuity  69 
payments.  70 

il.  A  provision  that  the  holder  of  a  policy  shall  be  entitled  to  have  the  71 
policy  reinstated  at  any  time  within  three  years  from  the  date  of  default,  72 
unless  the  cash  surrender  value  has  been  duly  paid  or  the  extension  period  73 
has  expired,  upon  the  production  of  evidence  of  insurability  satisfactory  74 
to  the  company  and  the  payment  of  all  overdue  premiums  and  any  other  75 
indebtedness  to  the  company  upon  said  policy,  with  interest  at  the  rate  76 
of  not  exceeding  six  per  cent  per  annum  or,  at  the  option  of  the  company,  77 
with  interest  as  aforesaid  compounded  semi-annually.  78 


Group  life 

insurance 
defined. 
1918,  112,  §  1. 
1921,  141. 

1928,  244,  §  1. 

1929,  121. 
267  Mass.  135. 


Section  133.  Group  life  insurance  is  hereby  defined  to  be  that  form 
of  life  insurance  covering  (a)  not  less  than  fifty  employees,  with  or  without 
medical  examination,  written  under  a  policy  issued  to  the  employer,  the 
premium  on  which  is  to  be  paid  by  the  employer  or  by  the  employer  and 
employees  jointly,  and  insuring  only  all  of  his  employees,  or  all  of  any 
class  or  classes  thereof  determined  by  conditions  pertaining  to  the  employ- 
ment, or  by  duration  of  ser\ice  in  which  case  no  employee  shall  be  ex- 
cluded if  he  has  been  for  one  year  or  more  in  the  employ  of  the  person 
taking  out  the  policy,  for  amounts  of  insurance  based  upon  some  plan  9 
precluding  individual  selection,  and  for  the  benefit  of  persons  other  than  10 
the  employer,  provided,  that  when  the  premium  is  to  be  paid  by  the  11 
employer  and  employees  jointly  and  the  benefits  of  the  policy  are  offered  12 
to  all  eligible  employees,  not  less  than  seventy-five  per  cent  of  such  em-  13 
ployees  may  be  so  insured,  or  not  less  than  forty  per  cent  if  each  employee  14 
belonging  to  the  insured  group  has  been  medically  examined  and  found  15 
acceptable  for  ordinary  insurance  by  an  individual  policy;  or  (6)  the  16 
members  of  any  trade  union  or  other  association  of  wage  workers  de-  17 
scribed  in  section  twenty-nine,  with  or  without  medical  examination,  18 
written  under  a  policy  issued  to  such  union  or  association,  the  premium  19 
on  which  is  to  be  paid  by  the  union  or  association  or  by  the  union  or  20 
association  and  the  members  thereof  jointly,  and  insuring  all  of  the  mern-  21 
bers  thereof  for  amounts  of  insurance  based  upon  some  plan  which  will  22 
preclude  individual  selection,  and  for  the  benefit  of  persons  other  than  23 
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24  the  union  or  association  or  any  officers  thereof,  provided,  tliat  when  the 

25  premium  is  to  be  paid  by  the  union  or  association  and  its  members  jointly 

26  and  the  benefits  of  the  policy  are  offered  to  all  members,  not  less  than 

27  seventy-five  per  cent  of  such  members  may  be  so  insured,  and  provided 

28  further  that  any  member  or  members  insured  under  the  policy  may  apply 

29  for  amounts  of  insurance  additional  to  those  granted  by  said  policy,  in 

30  which  case  any  percentage  of  the  members  may  be  insured  for  additional 

31  amounts  if  they  pass  satisfactory  medical  examinations. 

1  Section  134.     No  policy  of  group  life  insurance  shall  be  issued  or  Group  ufe 

2  delivered  in  the  commonwealth  until  a  copy  of  the  form  thereof  has  proTOfanI' 

3  been  on  file  for  thirty  days  with  the  commissioner,  unless,  before  the  "Employer" 

4  expiration  of  said  thirty  days,  he  shall  have  approved  the  policy  in  p^fyeef!"" 

5  writing;   nor  if  the  commissioner  notifies  the  company  in  writing,  within  f,'jfg"'^j2  52 

6  said  thirty  days,  that  in  his  opinion  the  form  of  the  policy  does  not  com-  iji^s^j^^^j''  s^l 

7  ply  with  the  laws  of  the  commonwealth,  specifying  his  reasons  therefor,  " 

8  provided,  that  this  action  of  the  commissioner  shall  be  subject  to  review 

9  by  the  supreme  judicial  court;  nor  shall  any  such  policy  be  so  issued  or 

10  delivered  unless  it  contains  in  substance  the  following  provisions: 

11  1.  That  the  policy  shall  be  incontestable  after  two  years  from  its 

12  date  of  issue  except  for  non-payment  of  premiums  or  \iolation  of  the 

13  conditions  of  the  policy  relating  to  military  or  naval  service  in  time  of 

14  war. 

15  2.  That  the  policy,  the  application  of  the  employer  and  the  indl- 

16  vidual  applications,  if  any,  of  the  employees  insured  shall  constitute  the 

17  entire  contract  between  the  parties,  and  that  no  statement  made  by  the 

18  employer  or  any  employee  or  on  their  behalf  shall  be  used  in  defence  to  a 

19  claim  under  the  policy  unless  contained  in  a  written  application. 

20  3.  That  the  premium  or  the  amount  of  insurance  payable  in  the  event 

21  of  a  misstatement  of  the  age  of  an  employee  shall  be  equitably  adjusted. 

22  4.  That  the  company  will  issue  to  the  employer,  for  delivery  to  the 

23  employee  whose  life  is  insured  under  the  policy,  an  individual  certifi- 

24  cate  setting  forth  a  statement  as  to  the  insurance  protection  to  which 

25  he  is  entitled  and  to  whom  payable,  together  with  a  provision  to  the 

26  effect  that  if  the  employment  is  terminated  for  any  reason  whatsoever 

27  the  employee  shall  be  entitled  to  have  issued  to  him  by  the  company, 

28  without  evidence  of  insurability,  and  upon  application  made  to  the 

29  company  within  thirty-one  days  after  such  termination,  and  upon  the 

30  payment  of  the  premium  applicable  to  the  class  of  risk  to  which  he 

31  belongs  and  to  the  form  and  amount  of  the  policy  at  his  then  attained 

32  age,  a  policy  of  life  insurance  in  any  one  of  the  forms  customarily  issued 

33  by  the  company,  except  term  insurance,  in  an  amount  equal  to  the 

34  amount  of  his  insurance  under  such  group  policy  at  the  time  of  such 

35  termination. 

36  5.  That  to  the  group  or  class  thereof  originally  insured  shall  be  added 

37  from  time  to  time  all  new  employees  of  the  employer  eligible  to  insurance 

38  in  such  group  or  class. 

39  A  policy  shall  be  deemed  to  contain  any  such  provision  in  substance 

40  when,  in  the  opinion  of  the  commissioner,  the  provision  is  stated  in 

41  terms  more  favorable  to  the  emplover  or  emplovee  than  are  herein  set 

42  forth. 

43  The  word  "employer",  as  used  in  this  section  and  in  section  one  hun- 

44  dred  and  thirty-seven,  shall  include  a  trade  union  or  association  of  wage 

45  workers  described  in  section  twenty-nine  and  the  word  "employee",  as 
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used  in  this  section  and  in  section  one  hundred  and  thirty-five,  shall  46 
include  a  member  of  such  a  union  or  association.  47 


Same  subject. 
Not  subject  to 
attachment. 
1918,  112,  §4. 


Section  135.    No  such  policy,  or  the  proceeds  thereof  when  paid  to  1 

any  employee  or  employees  thereunder,  or  to  their  beneficiaries,  shall  2 

be  liable  to  attachment,  trustee  process  or  other  process,  or  to  be  seized,  3 

taken,  appropriated  or  applied  by  any  legal  or  equitable  process  or  opera-  4 

tion  of  law  to  pay  any  debt  or  liabilities  of  such  employee  or  his  benefici-  5 

ary  or  any  other  person  having  right  thereunder  either  before  or  after  6 

payment;  nor  shall  the  proceeds  thereof,  when  not  made  payable  to  any  7 

beneficiary,  constitute  a  part  of  the  estate  of  the  employee  for  the  pay-  S 

ment  of  his  debts.  9 


Same  subject. 
Exempt  from 
loan  provision, 
etc.     Equity, 
bow  applied. 
1918,  112,  §5. 


Section  136.     Such  policies  shall  be  exempt  from  any  loan  provision  1 

or  requirement.    Any  equity  of  the  insured  in  a  group  life  insurance  policy  2 

at  the  time  of  default  in  the  payment  of  a  premium,  whether  that  equity  3 

exists  by  reason  of  the  terms  of  the  policy  or  by  law,  shall  be  applied  to  4 

purchase  extended  or  paid-up  insurance  for  each  of  the  insured  at  attained  5 

age  on  the  basis  of  the  mortality  table  and  rate  of  interest  used  in  com-  6 

puting  the  premium  for  the  group.  7 


Section  137.     Under  any  group  policy  issued  by  a  domestic  mutual  1 

life  company,  the  employer  only  shall  be  a  member  of  the  company,  2 

-  -             and  entitled  to  one  vote  by  virtue  of  such  policy  at  the  meetings  of  3 

the  company.  4 


Employer  only 
to  be  member 
of  mutual_ 
company  is- 
suing policy 


Sections 
133-137 

to  govern, 

when. 

1918,  112,  §  8. 


Section  138.  So  much  of  this  chapter  as  is  inconsistent  with  sec-  1 
tions  one  hundred  and  thirty-three  to  one  hundred  and  thirty-seven,  2 
inclusive,  shall  not  apply  to  policies  issued  under  said  sections.  3 


Exchange, 
alteration  or 
conversion  of 
certain  life 
pohcies. 
1908,  436. 
1926,  93,  §  1. 


Section  139.  Any  life  company  may,  at  the  request  of  the  policy- 
holder, exchange,  alter  or  convert  any  policy  of  life  or  endowment  in- 
surance issued  by  it  for  or  into  any  policy  conforming  (a)  with  the  laws 
in  force  when  said  first  mentioned  policy  was  issued,  if  the  rewritten 
policy  bear  the  date  thereof,  or  (6)  with  the  laws  in  force  when  said  ex- 
change, alteration  or  conversion  is  effected,  if  the  rewritten  policy  bear 
a  then  current  date;  provided,  however,  that  if  such  rewritten  policy 
bears  the  date  of  said  original  policy,  the  amount  of  insurance  under  8 
said  rewritten  policy  shall  not  exceed  the  amount  of  insurance  under  9 
said  original  policy  or  the  amount  of  insurance  which  the  premium  paid  10 
for  the  original  policy  would  have  purchased  if  the  rewritten  policy  had  11 
been  originally  applied  for,  whichever  is  the  greater.  Nothing  in  section  12 
one  hundred  and  twenty  shall  be  construed  to  prohibit  the  exchange,  13 
alteration  or  conversion  of  policies  of  life  or  endowment  insurance  under  14 
this  section,  and  sections  one  hundred  and  twenty-three  and  one  hun-  15 
dred  and  thirty  shall  not  apply  to  the  issue  of  any  policy  rewritten  under  16 
authority  of  this  section.  17 


Annual 
di\'idends,  etc. 
1854,  453,  §  27. 
1856,  252,  I  40. 
G.  S.  68,  §  60. 
1866,  33. 
P.  S.  119, 
§§  147,  150. 
1887,  214,  §  75. 
1894,  522,  §  75. 
1900,  363,  §  2. 


Section  140.    Except  as  provided  in  this  section,  every  domestic  life  1 

company  heretofore  or  hereafter  organized,  anything  in  its  charter  or  2 

its  certificate  of  incorporation  or  special  act  to  the  contrary  notwith-  3 

standing,  shall  provide  in  every  policy  of  life  or  endowment  insurance  4 

hereafter  issued  that  the  proportion  of  the  divisible  surplus  of  the  com-  5 

pany  contributed  by  said  policy  shall  be  ascertained  and  distributed  6 
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7  annually,  and  not  otherwise,  except  as  hereinafter  provided,  beginning  r.  l.  lis,  575. 

8  not  later  than  the  end  of  the  third  policy  year;    hut  such  distribution  §§76,122. 

9  shall  not  be  made  contingent  upon  the  payment  of  any  further  premium  ^^^^'  ^*^' 

10  except  that  if  dividends  are  allowed  on  an  anniversary  of  the  policy 

11  preceding  the  third,  such  dividends  may  be  made  subject  to  the  pay- 

12  ment  of  the  succeeding  year's  premium.    Every  such  company  shall  on 

13  December  thirty-first  of  each  year  or  as  soon  thereafter  as  practicable, 

14  after  providing  for  the  reserve  required  by  sections  nine  and  eleven  and 

15  for  all  other  liabilities,  including  dividends  declared  upon  the  capital 

16  stock,  if  any,  and  such  sum  as  may  be  held  on  account  of  existing  deferred 

17  dividend  policies,  and  providing  also  for  a  contingency  reserve  not  in 

18  excess  of  the  limit  prescribed   in  the  following  section,  apportion  its 

19  remaining  funds  upon  the  contribution  to  surplus  plan,  as  dividends,  to 

20  all  other  policies  entitled  to  share  therein.    Each  such  dividend  shall  annu- 

21  ally,  at  the  option  of  the  holder  of  the  policy,  («)  be  payable  in  cash,  or 

22  (b)  applied  in  reduction  of  premiums,  or  (c)  to  the  purchase  of  a  paid-up 

23  addition,  or  (d)  be  left  with  the  company  to  accumulate  to  the  credit  of 

24  the  policy  and  be  payable  at  the  maturity  thereof,  or  be  withdrawable 

25  in  cash  on  demand  by  the  holder  of  the  policy,  or  applied  as  hereinafter 

26  set  forth;   but  if  no  election  is  made  by  the  holder  of  the  policy  prior  to 

27  any  anniversary  thereof,   the  dividend  for  that  anniversary  shall  be 

28  held  by  the  company  as  provided  in  option  (d) ;  and  if  any  premium  on 

29  the  policy  is  not  paid  at  the  expiration  of  the  days  of  grace,  the  company 

30  shall  keep  the  policy  in  force  by  applying  the  dividend  accumulations 

31  to  the  payment  due  on  the  policy  if  such  accumulations  are  sufficient  to 

32  make  said  payment  in  full,  and  shall  forthwith  mail  a  notice  to  the 

33  holder  thereof  at  his  last  known  address,  stating  what  amount  has  been 

34  so  applied,  and  if  a  balance  of  the  dividend  accumulations  remains  to 

35  the  credit  of  the  policy,  the  amount  thereof,  provided  that  the  share  of 

36  the  surplus  so  apportioned  to  a  term  policy  shall  not  be  available  for  the 

37  purchase  of  a  paid-up  addition,  and  provided  that  nothing  herein  con- 

38  tained  shall  operate  to  continue  a  policy  in  force  beyond  the  period  which 

39  any  dividend  accumulation  so  applied  would  carry  the  policy  under  its 

40  full  premium  rate,  nor  beyond  the  term  for  which  the  policy  was  orig- 

41  inally  issued,  and  that  the  affidavit  of  any  officer,  clerk  or  agent  of  the 

42  company,  or  of  any  one  authorized  to  mail  such  notice,  that  the  notice 

43  required  by  this  section  has  been  duly  mailed  by  the  company,  shall  be 

44  prima  facie  evidence  that  such  notice  was  duly  given. 

45  On  policies  of  industrial  insurance  on  which  premiums  are  payable 

46  weekly  the  annual  surplus  distribution  shall  begin  not  later  than  the  end 

47  of  the  fifth  policy  year,  and  be  applied  to  the  payment  of  any  premiums, 

48  or  at  the  option  of  the  holder  of  the  policy  be  made  in  cash,  but  such 

49  distribution  shall  not  be  made  contingent  upon  the  payment  of  future 

50  premiums. 

51  This  section  shall  not  apply  to  contracts  of  pure  endowment  or  an- 

52  nuities  nor  to  any  stock  life  company  issuing  only  non-participating 

53  policies.    A  foreign  life  company  which  does  not  provide  in  every  partici- 

54  pating  policy  hereafter  issued  or  delivered  in  the  commonwealth  that 

55  the  proportion  of  the  surplus  accruing  upon  said  policy  shall  be  ascer- 

56  tained  and  distributed  annually  and  not  otherwise,  except  as  hereinafter 

57  provided,  either  by  payment  in  cash  of  the  amount  apportioned  to  a 

58  policy,  or  by  its  application  to  the  payment  of  premiums  or  to  the  pur- 

59  chase  of  paid-up  additions,  or  for  the  accumulation  of  the  amounts  from 

60  time  to  time  apportioned,  said  accumulations  to  be  subject  to  withdrawal 


2380 


INSURANCE. 


[Chap.  175. 


by  the  policyholder,  shall  not  be  permitted  to  do  new  business  within  61 
the  commonwealth.  62 

Nothing  in  this  section  shall  be  construed  to  prohibit  the  payment  63 
upon  or  after  the  death  of  the  insured  of  a  dividend  for  the  current  64 
policy  year.  65 


Safety  fund. 
1907,  576,  §  77. 


Loans  on 
policies. 
1907,  576,  §  78. 
1916,  47. 
1924,  75,  §  3. 
1927.  65,  §  3. 
262  Mass.  399. 


Section  141.  Any  domestic  life  company  may  from  its  surplus  funds  1 
or  profits  accumulate  and  hold,  or  hold  if  already  accumulated,  as  a  2 
safety  fund,  an  amount  not  in  excess  of  twelve  per  cent  of  its  reserve  or  3 
one  hundred  thousand  dollars,  whichever  is  greater,  and,  in  addition  4 
thereto  any  surplus  that  may  have  been  contributed  by  the  holders  of  the  5 
guaranty  stock  of  the  company,  or  which  has  been  accumulated  for  the  6 
retirement  of  said  guaranty  stock  and  the  margin  of  the  market  value  of  7 
its  securities  over  their  book  value,  provided  that  in  cases  where  the  exist-  8 
ing  surplus  or  safety  fund,  exclusive  of  all  accumulations  held  on  account  9 
of  existing  deferred  dividend  policies,  exceeds  the  limit  above  designated,  10 
the  company  shall  be  entitled  to  retain  said  surplus  or  safety  fund,  but  11 
shall  not  be  entitled  to  add  thereto  so  long  as  it  exceeds  said  limit,  and  12 
provided  that  for  cause  shown,  the  commissioner  may  at  any  time  and  13 
from  time  to  time  permit  any  company  to  accumulate  and  maintain  a  14 
safety  fund  in  excess  of  the  limit  above  mentioned,  for  a  prescribed  period  15 
not  exceeding  one  year  in  any  one  permission,  by  filing  in  his  office  a  16 
decision  stating  his  reasons  therefor,  and  causing  the  same  to  be  pub-  17 
lished  in  his  next  annual  report.  18 

This  section  shall  not  apply  to  any  company  issuing  only  non-partici-  19 
pating  policies.  20 

Section  142.  After  three  full  annual  premiums  have  been  paid  on  1 
any  policy  of  life  or  endowment  insurance  issued  by  a  domestic  life  2 
company  after  December  thirty-first,  nineteen  hundred  and  seven,  the  3 
holder  thereof,  upon  its  proper  assignment  to  the  company,  shall  within  4 
ninety  days  of  the  application  therefor  be  entitled  to  a  loan  from  the  5 
company,  on  the  sole  security  of  the  policy,  with  interest  at  a  rate  not  6 
exceeding  six  per  cent  per  annum  or,  at  the  option  of  the  company,  with  7 
interest  as  aforesaid  compounded  semi-annually,  of  a  sum  not  exceeding  8 
its  loan  value,  which  loan  value  shall  be  not  less  than  ninety-five  per  9 
cent  of  the  cash  surrender  value  of  the  policy  at  the  end  of  the  policy  10 
year  during  which  the  application  for  the  loan  is  made,  computed  as  11 
prescribed  by  section  one  hundred  and  forty-four,  and  of  all  dividend  12 
additions  thereto,  less  any  indebtedness  to  the  company  and  any  unpaid  13 
portion  of  the  premium  for  the  then  current  policy  year.  Failure  to  repay  14 
any  such  loan  or  to  pay  interest  thereon  shall  not  avoid  the  policy  while  15 
the  total  indebtedness  thereon  is  less  than  such  loan  value  at  the  time  16 
said  default  in  payment  occurs,  nor  until  thirty  days  after  notice  has  17 
been  mailed  by  the  company  to  the  last  known  address  of  the  insured.  18 
The  affidavit  of  any  officer,  clerk  or  agent  of  the  company,  or  of  any  one  19 
authorized  to  mail  such  notice,  that  the  notice  required  by  this  section  20 
has  been  duly  mailed  by  the  company,  shall  be  prima  facie  evidence  21 
that  such  notice  was  duly  given.  Nothing  in  this  section  shall  require  22 
any  company  to  make  a  loan  upon  any  policy  for  less  than  twenty-five  23 
dollars.  24 

This  section  shall  not  apply  to  term  policies  nor  to  those  in  force  as  25 
extended  insurance  as  provided  in  clause  (c)  of  section  one  hundred  and  26 
forty-four.  27 
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1  Section  14.3.    All  policies  of  life  or  endowment  insurance  issued  prior  Certain  poii- 

2  to  January  first,  nineteen  hundred  and  eight,  by  any  domestic  life  com-  earlier  laws 

3  pany  shall  be  subject  to  the  laws  limiting  forfeiture  applicable  and  in  fort'Se. 

4  force  at  the  date  of  their  issue. 

1880,  232.  §  6.  1887,  214.  5  76.  1900,  363.  5  3. 

P.  S.  119.  §§  159,  1S94,  .^22,  §  76.  R.  L.  118.  5  76. 

160, 166.  1896,  470.  1907,576,  §§  79,  122. 

1  Section  144.    After  three  full  annual  premiums  have  been  paid  on  Cashsur- 

2  any  policy  of  life  or  endowment  insurance  issued  by  a  domestic  life  extended" term 

3  company  after  December  thirty-first,  nineteen  hundred  and  seven,  the  IS-up' policy 

4  holder  thereof,  within  thirty  days  after  any  default  in  the  payment  of  a  annuafpremi- 
.5  subsequent  premium,  may  elect,  by  a  writing  filed  with  the  company  "",'?.i'e°s'hav*'° 
fi  at  its  home  office,  (a)  to  surrender  the  policy  and,  with  the  written  assent  b^-m  paid. 

/  of  the  person  to  whom  it  is  made  payable,  receive  its  value  m  cash,  or  is77. 6i. 

8  (b)  take  paid-up  insurance  which  shall  be  participating  if  the  policy  is  $§  1-.5"'  ' 

9  on  a  participating  basis,  payable  at  the  same  time  and  on  the  same  §'§?6i-?66. 

10  conditions  as  in  the  original  contract,  or  (c)  have  the  policy  continued  }||^;  ^-^  |  If 

1 1  in  force  as  extended  term  insurance  from  the  anniversarv  date  last  passed  js^*;,  470. 

«         .         «  .        ,       ,.  ,.,..,',,,..     ^  ,    1900.363.  §3. 

12  for  its  face  amount,  including  any  outstanding  dividend  additions  and  R.  l.  us,  §76. 

13  less  any  indebtedness  thereon  or  secured  thereby,  but  without  the  right  §'5  80,122. 

14  to  loans;  provided,  that  a  policy  whose  proceeds  are  payable  in  instal-  i9io!366; 

15  ments  or  as  an  annuity  may  provide  that  if  either  option  {h)  or  (c)  {925;  197.  §  3. 

16  becomes  operative  the  proceeds  of  the  policy  shall  be  payable  in  one  sum.  joo^[vf^^5^, 

17  The  cash  surrender  value  shall  be  the  reserve  on  the  policy  at  the  end  J":]  JJass  113' 
IS  of  the  last  policy  year  for  which  the  premium  was  paid  in  full,  plus  a  127  Mass.  153. 

19  proportionate  part  of  the  increase  in  the  cash  value  at  the  end  of  the  isi  Mass!  341! 

20  succeeding  year  if  any  instalment  not  less  than  a  quarterly  instalment  ^^' 

21  of  the  premium  for  that  year  has  been  paid,  and  of  any  dividend  addi- 

22  tions  thereto,  computed  on  the  mortality  and  interest  assumption  upon 

23  which  the  company  elects  to  reserve  as  prescribed  by  section  nine,  less 

24  a  surrender  charge  of  not  more  than  five  per  cent  of  the  present  value  of 

25  the  future  net  premiums,  which  by  its  terms  the  policy  is  exposed  to 

26  pay  in  case  of  its  continuance,  computed  upon  the  aforesaid  mortality 

27  and  interest  basis,  and  less  any  existing  indebtedness  to  the  company 

28  on  the  policy  or  secured  thereby.    The  company  may  reserve  the  right 

29  to  defer  the  payment  of  such  cash  value  for  not  exceeding  ninety  days 

30  after  the  application  therefor  is  made.    The  term  for  which  the  policy 

31  will  be  continued  or  the  amount  of  the  paid-up  jiolicy  will  be  such  as 

32  the  cash  value  will  purchase  as  a  net  single  premium  at  attained  age  of 

33  the  insured  according  to  the  mortality  and  interest  basis  heretofore 

34  designated.    But  in  case  of  an  endowment  policy,  if  the  sum  applicable 

35  to  the  purchase  of  extended  term  insurance  shall  be  more  than  sufficient 

36  to  continue  the  insurance  to  the  end  of  the  endowment  term  named  in 

37  the  policy,  the  excess  shall  be  used  to  purchase  in  the  same  manner  non- 
38  participating  paid-up  pure  endowment,  payable  at  the  end  of  the  endow- 

39  ment  term  on  the  same  conditions. 

40  If  the  holder  shall  not  within  thirty  days  from  default  surrender  the 

41  policy  to  the  company  for  cash  as  provided  in  option  (a),  or  elect,  by  a 

42  writing  filed  with  the  company  at  its  home  office,  to  take  extended  term 

43  insurance  as  provided  in  option  (c),  the  insurance  will  be  binding  upon 

44  the  company  from  the  date  of  default  without  any  further  stipulation 

45  or  act  as  provided  in  option  (b).    The  {)aid-ui)  or  extended  term  insur- 

46  ance  granted  by  the  terms  of  the  policy  shall  have  a  cash  surrender 

47  value  which  shall  be  its  net  value  less  any  indebtedness  to  the  company 
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on  account  of  such  policy  or  secured  thereby,  and  the  holder  thereof  48 
may,  within  ninety  days  of  the  application  therefor,  and  with  the  written  49 
assent  of  the  person  to  whom  the  policy  is  payable,  claim  and  receive  50 
in  cash  such  surrender  value.  51 

Every  such  policy  which  by  its  terms  has  become  paid  up  shall  have  a  52 
cash  surrender  value  which  shall  be  its  net  \-alue,  less  not  more  than  five  5.3 
per  cent  of  one  net  annual  premium  on  a  ten  payment  life  policy  at  the  54 
age  of  entry  of  the  insured,  and  less  any  indebtedness  to  the  company  55 
on  such  policy  or  secured  thereby;  and  the  holder  thereof  may,  within  56 
ninety  days  of  the  application  therefor  and  with  the  written  assent  of  57 
the  person  to  whom  the  policy  is  payable,  claim  and  receive  in  cash  58 
such  surrender  value.  59 

This  section  shall  not  apply  to  annuity  or  pure  endowment  contracts  60 
with  or  without  return  of  premiums,  or  of  premiums  and  interest,  whether  61 
simple  or  compound,  or  to  survivorship  insurance,  and,  in  the  case  of  a  62 
policy  providing  for  both  insurance  and  an  annuity,  shall  apply  only  to  63 
that  part  of  the  contract  providing  for  insurance;  but  every  such  con-  64 
tract  providing  for  a  deferred  annuity  on  the  life  of  the  insured  only  65 
shall,  unless  paid  for  by  a  single  premium,  provide  that,  in  the  event  of  66 
the  non-payment  of  any  premium  after  three  full  years'  premiums  shall  67 
have  been  paid,  the  annuity  shall  automatically  become  converted  into  68 
a  paid-up  annuity  for  such  proportion  of  the  original  annuity  as  the  69 
number  of  completed  years'  premiums  paid  bears  to  the  total  number  70 
of  premiums  required  under  the  contract.  71 


Cash  surrender 
value  of  cer- 
tain industrial 
policies. 
1880.  232,  §  4. 
P.  S.  119,  §164. 
1887.  214,  §  76. 
1894,  522,  §  76. 
1896,  470. 
1900,  363,  §  3. 
R.  L.  118,  §76. 

1907.  576, 
§§  80,  122. 

1908,  166. 
1910,  366. 
1911,361,  5  1. 
1912,  52. 


Section  145.  On  policies  of  indu.strial  insurance  issued  on  or  before  1 
December  thirty-first,  nineteen  hundred  and  eleven,  by  a  domestic  life  2 
company  on  which  premiums  are  paid  weelcly  and  are  not  more  than  3 
fifty  cents  each,  the  surrender  value  shall  in  all  cases  be  payable  in  cash,  4 
which  shall  be  a  legal  claim  for  not  more  than  two  years  from  the  date  5 
of  lapse,  and  be  payable  within  sixty  days  after  the  demand  therefor.  6 
Within  ninety  days  after  the  lapse  of  any  policy  which  has  a  surrender  7 
value  and  upon  which  a  settlement  has  not  been  made,  the  company  8 
shall  send  a  notice  thereof  to  the  last  known  address  of  the  holder  of  9 
said  policy,  which  shall  state  the  amount  of  the  surrender  value  of  said  10 
policy.  The  affidavit  of  any  officer,  clerk  or  agent  of  the  company,  or  11 
any  one  authorized  to  mail  such  notice,  that  the  notice  required  herein  12 
has  been  duly  mailed  by  the  company,  shall  be  prima  facie  evidence  that  13 
such  notice  was  duly  given. 


Extended 
term  insur- 
ance after 
three  years' 
premiums  on 
certain  indus- 
trial policies 
have  been 
paid. 

1911,361,  §  1. 
1912,  52. 


Section  146.  After  premiums  have  been  paid  for  three  full  years  on  1 
any  policy  of  industrial  insurance  issued  by  a  domestic  life  company  2 
after  December  thirty-first,  nineteen  hundred  and  eleven,  in  case  of  3 
failure  to  pay  any  subsequent  premium  the  policy  shall  be  binding  upon  4 
the  company  from  the  date  of  default,  without  any  further  stipulation  5 
or  act,  as  extended  term  insurance  for  its  face  amount,  from  the  date  to  6 
which  premiums  have  been  paid,  for  such  term  as  will  be  purchased  at  7 
the  attained  age  of  the  insured  by  a  net  single  premium,  which  shall  be  8 
the  full  reserve  on  the  policy  at  the  end  of  the  last  policy  year  for  which  9 
the  premiums  were  paid  in  full,  plus  a  proportionate  part  of  the  increase  10 
in  the  reserve  of  the  succeeding  year  for  each  additional  thirteen  weeks'  11 
premium  paid,  computed  upon  the  mortality  and  interest  assumption  12 
on  which  the  company  elects  to  reserve  as  prescribed  by  section  nine,  13 
less  an  amount  not  exceeding  two  and  one  half  per  cent  of  the  sum  in-  14 
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15  sured,  and  less  any  indebtedness  to  the  company  on  the  policy  or  secured 

16  thereby.    But  in  case  of  an  endowment  policy,  if  the  sum  applicable  to 

17  the  purchase  of  extended  term  insurance  shall  be  more  than  sufficient 

18  to  continue  the  insurance  to  the  end  of  the  endowment  term  named  in 

19  the  policy,  the  excess  shall  be  used  to  purchase  in  the  same  manner 

20  non-participating  paid-up  pure  endowment,  payable  at  the  end  of  the 

21  endowment  term  on  the  same  conditions. 

1  Section  147.    After  premiums  have  been  paid  for  five  full  years  upon  Paid-uppoUcy 

2  any  such  policy  of  industrial  insurance,  the  holder  thereof,  in  case  of  ?IndM''va"iue 

3  any  default  in  the  payment  of  a  subsequent  premium,  may,  by  writing  preiLums^oa" 

4  filed  with  the  company  at  its  home  office,  within  the  term  of  extension  ha^^e'^n'" 

5  and  not  later  than  thirteen  weeks  from  the  date  to  which  premiums  P|'d- 

6  have  been  paid,  elect  in  lieu  of  extended  term  insurance,  (1)  to  surrender 

7  the  policy  to  the  company  and  receive  in  exchange  therefor  a  paid-up 

8  policy  of  not  less  value  according  to  the  mortality  and  interest  basis 

9  aforesaid,  payable  at  the  same  time  and  on  the  same  conditions  as  the 

10  original  policy,  or  (2)  to  surrender  the  policy,  with  the  written  assent  of 

11  the  person  to  whom  it  is  payable,  and  receive  its  value  in  cash  within 

12  sixty  days  after  the  demand  therefor.    Said  cash  surrender  value  shall  be 

13  equal  to  the  net  single  premium  computed  in  the  manner  provided  in 

14  the  preceding  section  in  the  case  of  extended  insurance.    Any  such  policy 

15  of  industrial  insurance  which  shall,  after  five  years  from  its  original  date 

16  of  issue,  become  extended  term  insurance  or  a  paid-up  policy  shall  have 

17  a  cash  surrender  value  which  shall  be  its  net  value  at  the  date  of  the 

18  application  therefor,  less  any  indebtedness  to  the  company  then  existing 

19  thereon  or  secured  thereby,  which  the  holder  thereof  may,  with  the 

20  written  assent  of  the  person  to  whom  the  policy  is  payable,  claim  and 

21  receive  in  cash  within  sixty  days  after  written  demand  therefor. 

1  Section  147A.     No  domestic  life  company  shall  issue  or  deliver  any  industrial  ufe 

2  policy  of  industrial  life  or  endowment  insurance  unless  it  contains  a  table,  pohdef  i'sIS"' 

3  in  a  form  satisfactory  to  the  commissioner,  plainly  showing  in  figures  the  ufe  TOmpaJuea 

4  extended  term  and  paid-up  insurance  and  the  cash  surrender  values  oro-  '°  ^ptain 

-       .  I     I  »       I  ,  , .  .  *^  certain  in- 

0  vided  tor  by  the  two  preceding  sections.  formation. 

1928,  148,  5  1. 

1  Section  148.     [Repealed    (except   as   to   existing   policies),    1928, 

2  148,  §  2.] 

1  Section  149.    No  domestic  stock  or  mutual  life  company,  issuing  or  Domestic  life 

2  professing  to  issue  on  or  after  January  first,  nineteen  hundred  and  eight,  bsueToth""' *° 

3  any  participating  policies,  shall  issue  any  policies  of  life  or  endowment  ^nd  nJT-""^ 

4  insurance  which  do  not  by  their  terms  give  to  the  holders  thereof  full  poUcilr""^ 

5  right  to  participate  in  the  accumulations  of  said  company  as  provided  |j"'"'°n™r 

6  in  section  one  hundred  and  forty.    This  section  shall  not  apply  to  annuity  o"  deferred 

7  or  pure  endowment  contracts.  procTeds'of 

8  A  domestic  life  company  issuing  its  policies  on  the  non-participating  padTgpoilcies. 

9  plan  may  provide  therein  that,  in  addition  to  the  rate  of  interest  guar-  IgSsiisI:  *^'' 

10  anteed  by  the  company  to  be  paid  on  deferred  payments  of  the  proceeds, 

11  excess  interest  may  be  paid  thereon  at  such  rate  as  the  company  may 

12  annually  declare;    and  the  inclusion  in  any  non-participating  policy  of 

13  such  provision  shall  not  be  construed  to  make  the  policy  participating. 
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Admission 
to  transact 
business. 
18S7,  214,  5  77. 
1894,  522.  §  77. 
1896,  124. 
R.  L.  118,  §77. 
1904,  304. 
1907,  570. 
§§83,  122. 
1921,  372. 
1927,  284.  §  13. 
160  Mass.  413. 

1  Op.  A.G.I, 
115,  455. 

2  Op.  A.  G. 
289. 

Op.  A.  G. 
(1919)  120. 


FOREIGN  COMPANIES. 

Section  150.     Foreign  companies,  upon  complying  with  the  condi-  1 

tions  herein  set  forth  appHcable  to  such  companies,  may  be  admitted  to  2 

transact  in  the  commonwealth,  as  provided  in  section  one  hundred  and  3 

fifty-seven,  any  kinds  of  business  authorized  by  this  chapter,  subject  to  4 

all  general  laws  now  or  hereafter  in  force  relative  to  insurance  companies,  5 

and  subject  to  all  laws  applicable  to  the  transaction  of  such  business  by  6 

foreign  companies  and  their  agents;  provided,  that  no  provision  of  law  7 

which  by  its  terms  applies  specifically  to  domestic  life  companies  shall  8 

thereby  become  applicable  to  foreign  life  companies;    and  provided,  9 

further,  that  the  provisions  of  section  eighty-one  relative  to  the  contin-  10 

gent  mutual  liability  of  members  shall  not  apply  to  any  foreign  mutual  11 

fire  company  which  had  been  admitted  to  transact  business  in  the  com-  12 

monwealth  prior  to  January  first,  nineteen  hundred  and  twenty-one  and  13 

was  then  actually  transacting  business  therein  without  complying  with  14 

said  provisions.  15 


Conditions  of 
admission,  in 
general. 


Section  151.    No  foreign  company  shall  be  admitted  and  authorized     1 
to  do  business  until  —  2 


§7. 


2  Allen,  398. 
232  Mas9.  214. 


1826,  141, 
§§2,3. 
R.  S.  37, 
§§41,42. 
1847,  273, 
§§  2.  3. 
1852,  31 : 
1854,  453,  §  31. 
1S56,  252, 
§§  44,  45. 
G.  S.  58, 
§§  66,  67. 
1863,  249,  §  10. 
1867,  267,  §  1. 
1868.317,  §  1. 
1872,  375,  §  16. 
1874,  22. 
P.  S.  119, 
§§  196-198. 
1887,  214, 
§  78,  cl.  2. 
1894,  522, 
§  78,  cl.  2. 
1896,  270,  §  1. 
R.  L.  118. 
§  78,  cl.  2. 
1907,  576, 
§84.cl.2,  §122. 
1909,  415. 
1913,  247. 

1926,  44,  §  1. 

1927,  284,  §  14. 

1928,  225,  §  3. 


1826.  141,  §  1. 
R.  S.  37,  §  40. 
1852.311,  §  6. 
1854,  453,  §  35. 
1856,  252,  §  48. 
G.  S.  58.  §  71. 


1867,  267,  §§  1,  4.  7. 

1868,  317,  §  1. 
1878,  36,  §  3. 
P.  S.  119.  §  199. 
1887.  214,  §  78,  cl.  1. 
1894,  522,  §  78,  cl.  1. 


R.  L.  118,  §78,  cl.  1. 

1907.  576,  §84,cl.  1, 

§122. 

1919,  114.  §  2. 

1925,  267,  §  12. 

2  Op.  A.  G.  64. 


First,  It  has  deposited  with  the  commissioner  a  certified  copy  of  its 
charter  or  deed  of  settlement  and  a  statement  of  its  financial  condition 
and  business,  in  the  form  prescribed  by  section  twenty-five,  and  signed 
and  sworn  to  as  provided  in  said  section,  and  has  paid  for  the  filing  of  such 
copy  and  statement  the  fees  prescribed  by  section  fourteen. 

Second,  It  has  satisfied  the  commissioner  that  (1)  it  is  fully  and  legally 
organized  under  the  laws  of  its  state  or  government  to  do  the  business  it 
proposes  to  transact;  that  (2)  it  has,  if  a  stock  company,  other  than  a  life 
company,  a  fully  paid-up  capital,  exclusive  of  stockholders'  obligations 
of  any  description,  unimpaired  on  the  basis  fixed  by  sections  ten  to 
twelve,  inclusive,  of  an  amount  not  less  than  is  required  by  sections  forty- 
eight  and  fifty-one  of  domestic  stock  companies  transacting  the  same 
classes  of  business;  that  (3),  it  has,  if  a  mutual  company,  other  than  a  life 
company,  and  (a),  if  it  proposes  to  transact  business  under  any  one  of  the 
clauses  of  section  forty-seven,  except  the  fourth,  sixth,  eleventh,  four- 
teenth or  fifteenth,  or  under  the  first  and  eighth  clauses  thereof,  net  cash 
assets  computed  on  the  basis  fixed  by  sections  ten  to  twelve,  inclusive,  at 
least  equal  to  the  amount  of  capital  required  by  sections  forty-eight  and 
fifty-one  of  a  domestic  stock  company  transacting  the  same  classes  of 
business,  or  net  cash  assets,  so  computed,  of  not  less  than  fifty  thousand 
dollars  and  contingent  assets  of  not  less  than  three  hundred  thousand 
dollars,  or  net  cash  assets,  so  computed,  of  not  less  than  seventy-five 
thousand  dollars  and  contingent  assets  of  not  less  than  one  hundred  and 
fifty  thousand  dollars;  or  (b),  if  it  proposes  to  transact  business  under 
the  fourth  clause  of  said  section  forty-seven,  a  fully  paid-up  guaranty 
capital  unimpaired  on  the  basis  fixed  by  sections  ten  to  twelve,  inclusive, 
of  not  less  than  two  hundred  thousand  dollars  and  net  cash  assets,  so 
computed,  exclusive  of  said  guaranty  capital,  of  not  less  than  one  hundred 
thousand  dollars;  or  (c),  if  it  proposes  to  transact  business  under  the  sixth 
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32  clause  of  said  section  forty-seven,  net  cash  assets,  so  computed,  of  not  less 
3.3  than  two  hundred  thousand  dollars,  or  net  cash  assets,  so  computed,  of 

34  not  less  than  one  hundred  thousand  dollars  and  contingent  assets  of  not 

35  less  than  four  hundred  thousand  dollars;  or  (f/),  if  it  proposes  to  transact 
30  business  under  the  first  and  second,  or  under  the  first,  second  and  eighth 

37  clauses  of  said  section  forty-seven,  net  cash  assets,  so  computed,  at  least 

38  equal  to  the  amount  of  capital  required  by  said  sections  forty-eight  and 

39  fifty-one  of  a  domestic  stock  company  transacting  the  same  classes  of 

40  business,  or  net  cash  assets,  so  computed,  of  not  less  than  two  hundred 

41  thousand  dollars  and  contingent  assets  of  not  less  than  four  hundred 

42  thousand  dollars,  or  (e),  if  it  proposes  to  transact  business  under  the  first 

43  and  third,  the  third  and  eighth,  or  the  first,  third  and  eighth  clauses  of 

44  said  section  forty-seven,  net  cash  assets  computed  on  the  basis  fixed  by 

45  sections  ten  to  twelve,  inclusive,  of  not  less  than  three  hundred  thousand 

46  dollars,  or  net  cash  assets,  so  computed,  of  not  less  than  one  hundred  and 

47  fifty  thousand  dollars  and  contingent  assets  of  not  less  than  three  hun- 

48  dred  thousand  dollars;  or  (/),  if  it  proposes  to  transact  business  under  any 

49  two  or  more  of  the  fourth,  fifth,  sixth,  seventh,  eighth,  ninth,  tenth, 

50  twelfth  and  thirteenth  clauses  of  said  section  forty-seven,  net  cash  assets, 

51  computed  as  aforesaid,  at  least  equal  to  the  amount  of  capital  required  by 

52  said  sections  forty-eight  and  fifty-one  of  a  domestic  stock  company 

53  transacting  the  same  classes  of  business,  or  net  cash  assets,  computed  as 

54  aforesaid,  of  not  less  than  seventy-five  thousand  dollars,  and  contingent 

55  assets  of  not  less  than  one  hundred  and  fifty  thousand  dollars,  for  each 

56  clause  under  which  it  proposes  to  transact  business,  in  addition,  in  any 

57  case,  to  the  guaranty  capital  and  net  cash  assets  required  by  (6)  hereof 

58  if  it  proposes  to  transact  business  under  said  fourth  clause,  and  in  addition 

59  to  the  net  cash  or  net  cash  and  contingent  assets  required  by  (c)  hereof  if 

60  it  proposes  to  transact  business  under  said  sixth  clause;   that  (4)  such 
01  capital  and  assets,  other  than  contingent,  are  well  invested  and  available 

62  for  the  payment  of  losses  in  the  commonwealth,  that  the  company  is  in  a 

63  sound  financial  condition  and  that  its  business  policies,  methods  and 

64  management  are  sound  and  proper;  and  (5)  that  it  insures  in  a  single  risk 

65  wherever  located  an  amount  no  larger  than  one  tenth  of  its  net  assets 

66  except  as  provided  in  section  twenty-one. 

67  Third,  It  has  filed  with  the  commissioner  a  power  of  attorney  constitut-  i852,  an, 

68  ing  and  appointing  the  commissioner  or  his  successor  its  true  and  lawful  is54, 453,  i  32. 

69  attorney,  upon  whom  all  lawful  processes  in  any  action  or  legal  proceed-  g.^I.'ss,  '    ^^' 

70  ing  against  it  may  be  served,  and  therein  shall  agree  that  any  lawful  i867%67,  }  1. 

71  process  against  it  which  may  be  served  upon  its  said  attorney  shall  be  of  }|^8. 317,  s  1. 

72  the  same  force  and  validity  as  if  served  on  the  company,  and  that  the  {s^s'^e. 

73  authority  thereof  shall  continue  in  force  irrevocable  so  long  as  any  liability  issi,  214, 

74  of  the  company  remains  outstanding  in  the  commonwealth.    The  power  i894'.'522.' 

75  of  attorney  shall  be  executed  by  the  president  and  secretary  of  the  com-  R^L'/iil.  §78, 

76  pany,  or  other  officers  duly  authorized  thereto,  under  its  corporate  seal,  fg^.^-  jH;  *  * 

77  and  shall  be  accompanied  by  a  certified  copy  of  the  resolution  of  the  board  |lQrL^'2oi^^' 

78  of  directors  of  the  company  making  said  appointment  and  authorizing  10  Alien.  231. 

79  the  execution  of  said  power  of  attorney  which  shall  be  in  a  form  prescribed  los  Mass  141. 

80  by  the  commissioner.    The  service  of  such  process  shall  be  made  by  leav-  137  mSs!  252! 

81  ing  the  same  in  duplicate  in  the  hands  or  office  of  the  commissioner.    One  \ll  m^;  ie^' 

82  of  the  duplicates  of  such  process,  certified  by  the  commissioner  as  having  \l^  l\lf^-  ^^f 

83  been  served  upon  him,  shall  be  deemed  sufficient  evidence  thereof,  and  }67  Mass  sa 

84  service  upon  such  attorney  shall  be  deemed  service  upon  the  principal.  172  Mass.  154. 

191  Mass.  115.  94  U.  S.  535. 
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1887,  214. 
I  78,  cl.  4. 
1894,  522, 
5  78,  cl.  4. 


Fourth,  It  has  appointed  as  provided  in  .section  one  hundred  and  sixty-  85 
three  a  resident  or  residents  of  the  commonwealth  as  its  agent  or  agents  86 
therein.  87 


1856, 

G.  S. 

1867, 

§§1. 

1868, 

PS 

1887, 

§78, 

1894, 

§78, 

R  L. 

§78, 

1907, 

cl.  5, 

1926, 

1927, 

2  Op 


252.  §  45. 
58,  §  67. 
267, 
5. 

317,  §  1. 
119,  §198. 
214, 
cl.  5. 
522, 
cl.  5. 
118, 
cl.  5. 

576,  §  84, 
§  122. 
44.  §  1. 
284,  §  14. 
A.  G.64. 


R.  L.  118,  §78, 
1907,  576,  §  84, 


cl.  4. 
cl.  4, 


122. 


8  Gray,  206. 
1  .Ulen,  436. 


249  Mass.  511. 


Fifth,  It  has  obtained  from  the  commissioner  a  Hcense  stating  that  it  88 
has  compHed  with  the  laws  of  the  commonwealth  and  specifying  the  kinds  89 
of  business  it  is  authorized  to  transact,  which  the  commissioner  may  refuse  90 
to  issue  if  he  is  of  the  opinion  that  such  refusal  will  be  in  the  public  91 
interest.  Every  such  license  shall  e.xpire  on  June  thirtieth  of  each  year,  92 
unless  sooner  revoked  or  suspended  as  provided  in  section  five,  but  may  93 
be  renewed  by  the  commissioner  on  or  before  said  date  upon  written  94 
application  of  the  company,  subject  to  all  the  provisions  of  this  chapter  95 
excepting  the  provisions  of  the  first  and  third  clauses  of  this  section,  96 
applicable  to  the  issue  of  a  new  license.  97 


Kinds  of 
business 
which  maybe 
combined. 
1879,  130. 
1881,  51. 
P.  S.  119,  §201. 
1887,  214,  §  80. 
1889,  356. 
1891,  195. 

1894,  133.  §  3; 
522,  §  80. 

1895,  474,  §  3. 

1896,  140. 
1898,  380,  §  1. 
R.  L.  118, 

§§  56,  80. 
1902,  340, 
§§  1,3. 
1905,  401,  §  1. 

1907,  576, 
§§34,  122. 

1908,  543;  646. 

1909,  192, 
§  2;  488. 
1911,  205. 
1912,524. 
1913,  489. 
1916,  32:  135. 

1918,  36;  86. 

1919,  140. 


Section  152.  No  foreign  company  shall  transact  in  this  common-  1 
wealth  any  kind  of  business  not  specified  in  its  charter  and  in  its  license.  2 
Any  foreign  stock  company,  or  any  company  described  in  section  one  3 
hundred  and  fifty-five,  admitted  to  the  commonwealth,  may,  if  its  charter  4 
permits,  be  licensed  to  transact  the  kinds  of  business  permitted  to  domes-  5 
tic  stock  companies  under  section  fifty-one,  subject  to  the  provisions  of  6 
clause  (d)  of  said  section  fifty-one  and  of  subdivision  (2)  of  the  second  7 
clause  of  section  one  hundred  and  fifty-one  and  of  the  first  clause  of  said  8 
section  one  hundred  and  fifty-five.  Any  foreign  mutual  company  ad-  9 
mitted  to  the  commonwealth  may,  if  its  charter  permits,  be  licensed  to  10 
transact  the  classes  of  business  permitted  to  domestic  mutual  companies  1 1 
under  section  fifty-four,  subject  to  the  provisions  of  clause  (c)  of  said  12 
section  fifty-four  and  of  subdivision  (3)  of  the  second  clause  of  said  section  13 
one  hundred  and  fifty-one.  Any  foreign  life  company  admitted  to  the  14 
commonwealth  may,  if  its  charter  permits,  be  licensed  to  transact  the  15 
kinds  of  business  permitted  to  domestic  life  companies  under  section  one  16 
hundred  and  nineteen.  17 


1920,  152;  327,  §  2. 
1924,406,  §  11. 
1925,  267,  §  13. 


1928,  106,  §  6. 
155  Mass.  404. 
217  Mass.  47. 


271  Mass.  365. 

1  Op.  A.  G.  19,  47. 

2  Op.  A.  G.  64. 


Conditions  of 
admission  of 
foreign  life 
companies. 
1878,  130, 
§U.7. 

PS.  119,  §218. 
1887,  214,  §  67. 
1894,  522,  §  67. 
R.  L.  118.  §67. 
1907.  576, 
§§  68,  122. 
1926,  44,  §  2. 
1  Op.  A.  G.  269. 


Section  153.  A  company  organized  under  the  laws  of  any  other  state  1 
of  the  United  States  for  the  transaction  of  life  insurance  may,  subject  to  2 
all  the  provisions  of  section  one  hundred  and  fifty-one  so  far  as  applicable  3 
to  a  life  company,  be  admitted  and  authorized  to  do  business  in  this  com-  4 
monwealth  if,  in  the  opinion  of  the  commissioner,  it  has  the  requisite  5 
funds  of  a  life  company  and  has  policies  in  force  upon  not  less  than  one  6 
thousand  lives  in  the  United  States  for  an  aggregate  amount  of  not  less  7 
than  one  million  dollars.  Any  such  company  organized  under  the  laws  8 
of  a  state  or  government  other  than  one  of  the  United  States  may  be  so  9 
admitted  and  authorized,  subject  to  all  the  provisions  of  section  one  hun-  10 
dred  and  fifty-one  as  aforesaid,  if,  in  addition  to  fulfilling  all  the  require-  11 
ments  of  this  section,  it  complies  with  section  one  hundred  and  fifty-five,  12 
and  if  it  shall  have  and  keep  on  deposit  as  provided  in  section  one  hun-  13 
dred  and  fifty-five  or  in  the  hands  of  trustees  as  provided  in  section  one  14 
hundred  and  fifty-six,  in  exclusive  trust  for  the  security  of  its  contracts  15 
with  policyholders  in  the  United  States,  funds  of  an  amount  equal  to  the  16 
net  value  of  all  its  policies  in  the  United  States,  less  all  indebtedness  17 
thereon,  and  not  less  than  two  hundred  thousand  dollars.  IS 
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1  Section  154.    When  legal  process  is  served  upon  the  commissioner  as  Service  of 

2  attorney  for  a  foreign  company  under  tlie  third  clause  of  section  one  commissioner 

3  hundred  and  fifty-one,  he  shall  forthwith  forward  by  mail,  postage  pre-  iIts.'s^T's. 

4  paid,  one  of  the  duplicate  copies  of  the  process  served  on  him,  addressed  Rf?'n9,  §203. 

5  to  the  company  at  its  last  home  office  address  appearing  on  his  records,  }|^J;  f^^;  |  \f 

6  or,  in  the  case  of  a  company  of  a  foreign  country,  to  its  resident  manager  {ge^-j's**'  ^  ^'^• 

7  in  the  United  States,  addressed  to  him  at  the  last  address  appearing  on  1007,  576, 

8  said  records,  or  to  such  other  person  as  may  previously  have  been  desig-  1924, '406,  §  12. 

9  nated  by  the  company  by  written  notice  filed  in  the  office  of  the  commis-  215  Mass!  204. 

10  sioner.    As  a  condition  of  valid  and  effectual  service  and  of  the  duty  of 

11  the  commissioner  in  the  premises,  there  shall  be  paid  to  him,  except  as 

12  provided  in  section  fourteen,  at  the  time  of  service  thereof  the  fee  pre- 
i;5  scribed  by  said  section,  which  the  plaintiff  shall  recover  as  taxable  costs 

14  if  he  prevails  in  his  suit.    The  commissioner  shall  keep  a  record  of  all 

15  legal  processes  showing  the  day  and  hour  of  service. 

1  Section  155.     A  foreign  company,  if  formed  under  the  laws  of  any  Conditions  of 

2  government  or  state  other  than  the  United  States  or  one  of  the  United  companies  of  a 

3  States,  shall  not  be  admitted  and  authorized  to  do  business  until,  besides  I'sfsflso"""^ 

4  complying  with  the  conditions  of  section  one  hundred  and  fifty-one —  Rsrno,  §218. 

5  First,  It  has  satisfied  the  commissioner  that  it  has  made  a  deposit  }|g^'  fy^  |  |g- 

6  with  the  state  treasurer  or  with  the  proper  board  or  officer  of  some  other  J|qL.  us.  §79. 

7  state  of  the  United  States  of  an  amount  not  less  than  the  capital  required  isos!  401!  §  2. 

8  of  domestic  companies  by  sections  forty-eight  and  fifty-one.    Such  deposit  5§  85, 122. 

9  shall  be  in  exclusive  trust  for  the  benefit  and  security  of  all  the  company's  *°^ 

10  policyholders  and  creditors  in  the  United  States,  and  may  be  made  in  the 

11  securities  and  subject  to  the  limitations  specified  in  sections  sixty-three 

12  and  sixty-sLx.    Of  such  deposit  an  amount  equal  to  the  capital  required 

13  of  domestic  companies  by  this  chapter  shall  be  regarded  as  the  deposit 

14  capital  in  the  company's  annual  statement  the  same  as  the  capital  stock 

15  of  domestic  companies,  but  the  excess  of  any  such  deposit  shall  not  be 

16  charged  to  the  company  as  a  liability  for  deposit  capital. 

17  Second,  It  has  appointed,  as  its  resident  manager  in  the  United 

18  States,  a  citizen  or  corporation  of  the  United  States  approved  by  the 

19  commissioner,  and  has  filed  with  him  a  certified  copy  of  the  record  of  the 

20  appointment  of  such  manager  by  the  directors  of  the  company  and  a 

21  duplicate  original  of  the  power  of  attorney  to  the  United  States  manager 

22  which  shall  be  in  a  form  satisfactory  to  the  commissioner. 

23  Third,  It  has  filed  with  the  commissioner,  in  such  form  and  detail  as 

24  he  may  require,  a  statement  of  its  trustees  appointed  under  section  one 

25  hundred  and  fifty-six  showing  the  funds  held  by  such  trustees,  signed 

26  and  sworn  to  by  them,  or  if  the  trustee  is  a  corporation,  signed  and  sworn 

27  to  by  its  president  and  secretary  or  other  duly  authorized  officers. 

28  The  documents  required  by  this  section  and  sections  one  hundred  and 

29  fifty-one  and  one  hundred  and  fifty-six  shall  be  executed  and  authenti- 

30  cated  in  a  manner  satisfactory  to  the  commissioner. 

1  Section  156.     Anv  such  company  mav  appoint  trustees,  who  are  Such  company 

-,      .    .  .  *  f.     I        TT    .       N   ,-1        *'  I  II         ,1  mav  appoint 

2  Citizens  or  corporations  01  the  Lnited  States  and  approved  by  the  com-  trustees. 

3  missioner,  to  hold  funds  in  trust  for  the  benefit  of  its  policyholders  and  §§2,'3,  7.' 

4  creditors  in  the  United  States.     Said  trustees  shall  be  named  by  the  fjlig.'MO. 

5  directors  of  the  company,  and  a  certified  copy  of  the  record  of  the  ap-  \lll[  Hf  1 1}; 

6  pointment  of  such  trustees  and  a  duplicate  original  of  the  deed  of  trust  k.  L-  us,  5  si. 
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1907,  576, 
15  86,  122. 
1922,  81. 


on  a  form  approved  by  him  shall  be  filed  with  the  commissioner,  who  may  7 
examine  such  trustees  and  the  assets  in  trust  and  all  books  and  papers  8 
relative  thereto  in  the  same  manner  as  he  may  examine  the  officers,  agents,  9 
assets  and  affairs  of  companies.  The  funds  so  held  by  such  trustees,  and  10 
all  assets  held  by  or  for  such  company  within  the  United  States  for  the  11 
benefit  of  its  policyholders  and  creditors  in  the  United  States,  so  far  as  12 
the  same  are  in  securities,  money  or  credits  admissible  as  sound  assets  13 
in  the  financial  accounts  of  companies,  shall,  with  its  deposits  made  in  14 
accordance  with  the  preceding  section,  constitute  the  assets  of  such  com-  15 
pany  for  the  purpose  of  making  its  annual  statements  to  the  commis-  16 
sioner.  Such  company  shall  file  with  the  annual  statement  required  by  17 
section  twenty-five  a  statement  of  the  trustees  executed  as  prescribed  in  18 
the  preceding  section,  in  such  form  and  detail  as  the  commissioner  re-  19 
quires,  showing  the  funds  held  by  them.  20 


Certain  foreign 
companies  to 
cease  trans- 
acting busi- 
ness, when. 
Penalty. 
1928,  169,  §  2. 


Section  156A.  Every  foreign  company,  other  than  a  life  company, 
whose  capital  stock  or  guaranty  or  deposit  capital  is  reduced  below  the 
amounts  required  by  section  one  hundred  and  fifty-one,  one  hundred 
and  fifty-two  or  one  hundred  and  fifty-five,  or  is  impaired  on  the  basis 
fixed  by  sections  ten  to  twelve,  inclusive,  or  whose  net  cash  assets,  com- 
puted on  said  basis,  or  whose  contingent  assets,  required  by  said  section 
one  hundred  and  fifty-one  or  one  hundred  and  fifty-two,  become  at  any 
time  from  any  cause  less  than  the  amounts  required  as  aforesaid,  or 
whose  license  "has  been  revoked  or  suspended  as  provided  in  section  five,  9 
shall  forthwith  cease  to  issue  policies  and  to  make  contracts  of  insurance  10 
in  the  commonwealth  until  such  capital  stock,  guaranty  or  deposit  capi-  11 
tal  or  assets  have  been  restored  to  the  amounts  required  as  aforesaid,  12 
or  said  license  has  been  restored  by  the  commissioner,  as  the  case  may  13 
be.  Any  company  or  any  officer  or  agent  thereof,  issuing  any  policy  or  14 
making  any  contract  of  insurance  contrary  to  this  section  shall  be  pun-  15 
ished  by  a  fine  of  not  less  than  one  hundred  nor  more  than  one  thousand  16 
dollars.  1' 


''anfertoTt  SECTION  157.  Foreign  companies  admitted  to  do  business  in  the 
thr^ough^resi-  commonwcalth  shall  make  contracts  of  insurance  upon  lives,  property 
i887,fr4,l84.  or  interests  therein,  and  annuity  or  pure  endowment  contracts  with 
1898: 537;  1 2*  residents  thereof,  only  by  lawfully  constituted  and  licensed  resident 

R.  L.  118,  §84. 

1907, 576,         agents. 

§§89.122.  1919,  114,  §3.  2  Op.  A.  G.  123. 


Section  158.  No  policy  of  insurance  and  no  annuity  or  pure  endow- 
ment contract  issued  to, a  resident  of  the  commonwealth  by  an  authorized 
company  organized  under  the  laws  of  a  foreign  country  shall  be  invali- 


Policy  not 

invalidated 

by  war. 

1878,  130, 

§§1,7.         ^         ^„.„, _,     „.^ 

r8l7,*2H,\^84;  dated  by  war  between  such  foreign  country  and  the  United  States. 


1894,  522,  §  84. 
1898,  537,  §  2. 


R.  L.  118,  §  84. 
1907,  576,  §§  89,  122. 


1919,  114,  §3. 

Op.  A.  G.  (1917)  37. 


Reciprocal 
obligations 
and  prohibi- 
tions, when 
imposed. 
1832,  140,  §  1. 
R.  S.  37.  §  44 
1854,  453,  §  34 
1856,  252,  §  47, 
G.  S.  58,  5  70. 
1870,  391. 


Section  159.  If  by  the  laws  of  any  other  state  any  taxes,  fines, 
penalties,  licenses,  fees,  deposits  or  other  obligations  or  prohibitions, 
additional  to  or  in  excess  of  those  imposed  by  the  laws  of  this  common- 
wealth upon  foreign  companies  and  their  agents,  are  imposed  on  domestic 
companies  and  their  agents  doing  business  in  such  state,  like  obligations 
and  prohibitions  shall  be  imposed  upon  all  companies  of  such  state  and 
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7  their  agents  doinsr  business  in  this  commonwealth  so  long  as  such  laws  is7i,  297. 5 10. 

,,  ■      ■      e  1873,  141,  5  6. 

8  remain  in  force. 

P.S119.§215.  1894,  522.  §§85,  111.  1907,  576,  §§  90,  121,  122. 

1887,  214,  §§S5,  111.  R.  L.  118,  §§85,  112.  1922,  417,  §  2. 

1  SeCTIO.v  160.    Whot^ver,  for  a  person  other  than  himself,  acts  or  aids  Penalty  for 

2  in  any  manner  in  the  negotiation,  continuation,  or  renewal  of  a  poHcy  etc.?pSiicy'in 

3  of  insurance  or  an  annuity  or  pure  endowment  contract  with  a  foreign  company"^*'' 

4  company  not  lawfully  admitted  to  issue  such  policies  or  contracts  in  k.^|;  sl's^l; 

5  this  commonwealth  shall,  except  as  provided  in  section  one  hundred  and  l^io^.'/iY's  17 

6  sixty-eight,  he  punished  by  a  fine  of  not  less  than  one  hun<lred  nor  more  is.')4,4.w, 

7  than  five  hundred  dollars;    but  this  section  shall  not  apply  to  a  duly  i.s56,'252, 

8  licensed  special  insurance  broker  acting  under  said  section  one  hundred  g.s.'s'I,' 

9  and  sixty-eight,  nor  to  any  act  of  a  duly  licensed  insurance  broker  in  Isrs.'ud. 

10  negotiating,  continuing  or  renewing  policies  of  insurance  on  transporta-  §§182,^200. 

11  tion,  inland  navigation  and  ocean  and  coastwise  marine  risks,  nor  to  j^^Jy^g"' 

12  any  insurance  appertaining  thereto  which  cannot,  to  the  advantage  of  i^^^^^H' 

13  the  insured,  be  placed  in  authorized  companies.    A  person,  other  than  r.  l.'iis, 

14  the  commissioner  or  his  deputy,  upon  whose  complaint  a  conviction  is  1907, '576. 

15  had  for  violation  of  this  section,  shall  be  entitled  to  one  half  of  the  fine  ig/gf isa ' '^^' 

16  recovered  upon  sentence  therefor. 

160  Mas3.  413.  175  Mass.  154.  183  U.  S.  553. 

168  Mass.  596.  212  Mass.  459.  2  Op.  A.  G.  471. 

173  Mass.  119. 

LLOYDS  ASSOCLATIONS. 

1      Section  161.    [Repealed,  1929,  6,  §  l.j 

AGENTS,   BROKERS  AND  ADJUSTERS. 

1  Section  162.     Whoever,  for  compensation,   not  being  the  duly  li-  oeBnitions 

2  censed  insurance  agent  of  the  company  in  which  any  policy  of  insurance  is54',  4.53!  §  40. 

3  or  any  annuity  or  pure  endowment  contract  is  effected,  or  an  officer  of  a  j|ei;  na  ^  ^*' 

4  domestic  company  acting  under  section  one  hundred  and  sixty-five,  acts  J|gg;  H*-  ^  ^■ 

5  or  aids  in  anv  manner  in  negotiating  policies  of  insurance  or  annuity  or  f  *  V  ?■  ,  t  o 

i"  1--1  IT         ■  •  •       1871,  297,  §  8. 

D  pure  endowment  contracts,  or  placing  risks  or  etiecting  insurance,  or  in  p.  s.  119, 

7  negotiating  the  continuance  or  renewal  of  such  policies  or  contracts  for  i86. 187. 

8  a  person  other  than  himself,  shall  be  an  insurance  broker.  §'§  87,"93.' 

9  Whoever,   for  compensation,   not  being  a  duly   licensed   insurance  §§^87,^93.' 

10  broker  or  an  officer  of  a  domestic  company  acting  under  section  one  Jf^g'  n8,\"93. 

11  hundred  and  sixty-five,  solicits  insurance  on  behalf  of  any  company,  or  J?°J^  */.?.; 

12  transmits  for  a  person  other  than  himself  an  application  for  or  a  policy  i9i7,'i64.  §  1. 

13  of  insurance  or  an  annuity  or  pure  endowment  contract  to  or  from  such  sb.  '    ' 

14  company,  or  offers  or  assumes  to  act  in  the  negotiation  of  any  such  policy  "103  M"ass.  78. 

15  or  contract,  or  in  the  negotiation  of  its  continuance  or  renewal,  shall  be  Ji^s  mSs!  596. 

16  an  insurance  agent  within  the  intent  of  this  chapter,  and  shall  thereby  j^?  JJ^-  Wi- 
ll become  liable  to  all  the  duties,  requirements,  liabilities  and  penalties  to  f^J^^^Q^yf 

18  which  an  agent  of  sucli  company  is  subject.  2  Op.  a.  g.  2. 

19  Whoever,  for  compensation,  not  being  an  attorney  at  law  acting  in  op.  a.  g. 

20  the  usual  course  of  his  profession,  or  a  trustee  or  agent  of  the  property 

21  insured,  directly  or  indirectly  solicits  from  the  insured  or  his  representa- 

22  tive  the  settlement  of  a  loss  under  a  fire  insurance  policy  shall  be  an 

23  adjuster  of  fire  losses. 

1       Section  163.     Upon  written  notice  by  a  company  authorized  to  trans- Licenses  of 


9 


agents. 


act  business  in  the  commonwealth  of  its  appointment  of  a  person  to  act  penalty 
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1856.252,  §  51. 
G.  S.  58,  §  74. 
1867,  267,  §  5. 
P.  S.  119,  §  209. 
1887,214,  §  91. 

1894,  522,  §  91. 

1895,  46. 
1897,  64. 
R.  L.  118, 
§§87,88. 

1906,  271,  §  7. 

1907,  576, 

§§  92,  93,  122. 

1908,  170. 
1911,  429,  §  1. 
1913,  474,  §  3. 
1917,  104,  §  2. 
1918,71. 
1919,  46. 
1924,  450,  §  10. 
1926,  231. 
1928,  315. 

1U5  Mass.  149. 
179  Mass.  434. 
190  Mass.  586. 
249  Mass.  511. 
2  Op.  A.  G.  283. 


as  its  agent  herein,  the  commissioner  shall,  if  he  is  satisfied  that  the  .3 
appointee  is  a  suitable  and  competent  person  of  full  age  and  intends  to  4 
hold  himself  out  and  carry  on  business  in  good  faith  as  an  insurance  agent  5 
and  upon  payment  by  the  company  of  the  fee  prescribed  by  section  four-  6 
teen,  issue  to  him  a  license  which  shall  state  in  substance  that  the  com-  7 
pany  is  authorized  to  do  business  in  the  commonwealth,  and  that  the  8 
person  named  therein  is  the  constituted  agent  of  the  company  in  the  9 
commonwealth  for  the  transaction  of  such  business  as  it  is  authorized  to  10 
transact  therein.  Such  notice  shall  be  upon  a  form  furnished  by  the  11 
commissioner,  and  shall  be  accompanied  by  a  statement  executed  on  12 
oath  by  the  appointee  which  shall  give  his  name,  age,  residence,  present  1.3 
occupation,  his  occupation  for  the  five  years  next  preceding  the  date  of  14 
the  notice,  and  such  other  information  as  the  commissioner  may  require  1.5 
upon  a  form  furnished  by  him.  Such  license  may  limit  the  authority  of  16 
the  licensee  to  one  or  more  of  the  classes  of  business  which  the  company  17 
is  authorized  to  transact,  in  which  case  the  notice  of  appointment  shall  18 
specify,  in  a  manner  satisfactory  to  the  commissioner,  the  class  or  classes  19 
of  business  to  be  transacted  by  the  appointee.  One  or  more  of  such  20 
licenses  may  be  issued  to  the  same  person.  The  commissioner  may,  21 
except  as  provided  in  section  five,  at  any  time,  for  cause  shown  and  after  22 
a  hearing,  revoke  the  license  or  suspend  it  for  a  period  not  exceeding  the  23 
unexpired  term  thereof,  and  may,  for  cause  shown  and  after  a  hearing,  24 
revoke  the  license  while  so  suspended,  and  shall  notify  both  the  company  25 
and  the  agent  in  writing  of  such  revocation  or  suspension.  A  license  issued  26 
hereunder  shall  expire  on  the  thirtieth  day  of  June  next  after  its  issue,  27 
unless  sooner  revoked  or  suspended  as  aforesaid,  or  unless  the  company,  28 
by  a  written  notice  filed  with  the  commissioner,  cancels  the  authority  29 
of  the  agent  to  act  for  it.  Such  license  may,  in  the  discretion  of  the  com-  30 
missioner  and  upon  payment  by  the  company  of  said  fee,  be  renewed  for  31 
any  succeeding  year  by  a  renewal  certificate  without  requiring  anew  the  32 
detailed  information  hereinbefore  specified.  Every  company  shall  be  33 
bound  by  the  acts  of  the  person  named  in  the  license  within  the  scope  of  34 
his  apparent  authority  as  its  acknowledged  agent  while  such  license  35 
remains  in  force.  Whoever,  not  being  a  duly  licensed  insurance  broker  36 
or  an  officer  of  a  domestic  company  acting  under  section  one  hundred  and  37 
sixty-five,  acts  as  an  insurance  agent  as  defined  in  the  preceding  section,  38 
without  such  license  or  during  a  suspension  of  his  license,  shall  be  punished  39 
by  a  fine  of  not  less  than  twenty  nor  more  than  five  hundred  dollars.         40 


License  not 
necessary  for 
certain  col- 
lectors. 
1913,  510. 
1919,  85;  86. 


Section  164.  A  collector  of  premiums  who  does  not  solicit  applica- 
tions for  or  the  renewal  or  continuance  of  insurance  contracts,  or  act  or 
aid  in  negotiating  such  contracts  or  the  continuance  or  renewal  thereof, 
may  carry  on  such  business  without  a  license  therefor,  provided  that  the 
collection  fee  does  not  exceed  five  per  cent  of  any  amount  collected. 


Authority  of 
officer  of 
domestic 
company  to 
act  without 
license. 
1887,  214,  §  8 


Licenses  of 
broiiers. 
Penalty. 
1869,  93, 
§5  2-4. 


Section  165.     An  officer  of  a  domestic  company  may  without  a  li-  1 

cense  act  for  such  company  in  the  negotiation  of  any  contract  of  insurance  2 

or  an  annuity  or  pure  endowment  contract,  which  it  may  lawfully  make,  3 

or  in  the  negotiation  of  the  continuance  or  renewal  of  such  contracts.  4 

1894,  522,  §  88.  R.  L.  118,  §  89.  1907,  576,  §§  94,  122.  1919,35. 

Section  166.     The  commissioner  may,  upon  the  payment  of  the  fee  1 

prescribed  by  section  fourteen,  issue  to  any  suitable  person  of  full  age  2 

resident  in  the  commonwealth,  or  resident  in  any  other  state  of  the  3 
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4  United  States  granting  brokers'  licenses  or  like  privileges  to  residents  of  {?^|'  j\®*- 

5  the  commonwealth,  a  license  to  act  as  an  insurance  broker  to  neeotiate,  55 187,  iss. 

,.  .  •  ^        ^        i-  ■  -^  1  1887,  214. 

fa  contniue  or  renew  contracts  oi  nisurance  or  annuity  or  {)ure  endowment  55  93, 98. 

7  contracts,  or  to  place  risks,  or  effect  insurance  with  any  qualified  domestic  ss'gi,*!!.' 

8  company  or  its  agents,  or  with  tlie  lawfully  constituted  and  licensed  resi-  §*|fi59: 

9  dent  agents  in  this  commoiiwealtli  of  any  foreign  company  duly  admitted  \f^l-  Wf 

10  to  issue  such  policies  or  contracts  therein  upon  the  following  conditions:  li^-j'-^j^ 

11  The  applicant  for  the  license  shall  file  with  the  commissioner  a  written  §595,107,122. 

12  application  upon  a  form  provided  by  the  commissioner,  which  shall  be  iyi3!474!5  3; 
l.S  executed  on  oath  by  the  aj)plicant  and  kept  on  file  by  the  commissioner.  1924;  45b,  6 11. 

14  The  application  shall  state  the  name,  age,  residence  and  occupation  of  Inle,  nti  5  2'. 
1.5  the  applicant  at  the  time  of  making  the  application,  his  occupation  for  the  |99''47i*^- 

16  five  years  next  preceding  the  date  of  the  application,  that  the  applicant 

17  intends  to  hold  himself  out  and  carry  on  business  in  good  faith  as  an 

15  insurance  broker,  and  such  other  information  as  the  commissioner  may 

19  require.    The  application  shall  also  contain  a  statement  as  to  the  trust- 

20  worthiness  and  competency  of  the  applicant,  signed  by  at  least  three 

21  reputable  citizens  of  this  commonwealth.    If  the  commissioner  is  satisfied 

22  that  the  applicant  is  trustwortliy  and  competent  and  intends  to  hold  him- 

23  self  out  and  carry  on  business  in  good  faith  as  an  insurance  broker,  he 

24  shall  issue  the  license,  which  shall  expire  in  one  year  from  its  date,  unless 

25  sooner  revoked  or  suspended  as  provided  herein.    The  license  may,  in  the 

26  discretion  of  the  commissioner,  be  renewed,  upon  payment  of  the  fee  pre- 

27  scribed  by  section  fourteen,  for  any  succeeding  year  without  requiring 

28  anew  the  detailed  information  hereinbefore  specified.    The  commissioner 

29  may  at  any  time,  for  cause  shown  and  after  a  hearing,  revoke  the  license 

30  or  suspend  it  for  a  period  not  exceeding  the  unex-pired  term  thereof,  and 

31  may,  for  cause  shown  and  after  a  hearing,  revoke  the  license  while  so 

32  suspended,  and  shall  notify  the  licensee  in  writing  of  such  revocation  or 

33  suspension,  and  may  publish  a  notice  of  such  revocation  or  suspension 

34  in  such  manner  as  he  may  deem  necessary  for  the  protection  of  the 

35  public.     Whoever,  not  being  a  duly  licensed  insurance  agent  of  the 

36  company  in  which  any  policy  of  insurance  or  any  annuity  or  pure  endow- 

37  ment  contract  is  effected  or  an  officer  of  a  domestic  company  acting  under 

38  section  one  hundred  and  sixty-five,  acts  as  an  insurance  broker  as  defined 

39  in  section  one  hundred  and  sixi;y-two,  without  such  license  or  during  a 

40  suspension  of  his  license,  shall  be  punished  by  a  fine  of  not  less  than 

41  twenty  nor  more  than  five  hundred  dollars. 

1  Section  167.     The  commissioner  may,  in  addition  to  issuing  brokers'  Limited 

2  licenses  giving  full  authority  to  the  licensee  as  set  forth  in  the  preceding  ofbrokerB. 

3  section,  issue  insurance  brokers'  licenses  which  limit  the  authority  of  the  ^^^^-  **^- 

4  licensee  to  the  extent  agreed  upon  with  him  and  set  forth  in  the  license, 

5  but  in  other  respects  the  granting  of  such  licenses  and  the  brokers  so 

6  licensed  shall  be  governed  by  the  laws  relating  to  insurance  brokers. 

1  Section  167A.     No  fee  for  a  license  issued  under  section  one  hundred  veterans  ex- 

2  and  sixty-six,  one  hundred  and  sixty-seven  or  one  hundred  and  seventy-  payment  of 

3  three  shall  be  required  of  or  on  account  of  any  soldier,  sailor  or  marine  Ucens" fees 

4  resident  in  this  commonwealth  who  has  served  in  the  army  or  navy  of  the  1929!  232! '  ^^' 

5  United  States  in  time  of  war  or  insurrection  and  received  an  honorable 

6  discharge  therefrom  or  release  from  active  duty  therein,  if  he  presents  to 

7  the  commissioner  satisfactorv  evidence  of  his  idcntitv. 
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Speriai^brokers'      SECTION  168.    The  commissioner  may,  upon  the  payment  of  the  fee     1 

Penalty.^ ^^^    prescribed  by  section  fourteen,  issue  to  any  suitable  person  of  full  age    2 

§§  83, 99.'  ""'    resident  in  the  commonwealth,  a  license  to  act  as  a  special  insurance    3 

1897,' 214^         broker  to  negotiate,  continue  or  renew  contracts  of  insurance  against    4 

i898^'2M),  §2.    any  of  the  hazards  specified  in  clause  first,  fifth,  eighth  or  thirteenth  of    5 

r.°l'.  118,         section  forty-seven,  on  property  or  interests  in  this  commonwealth  in    6 

i9o?'576  foreign  companies  not  authorized  to  transact  such  business  therein,     7 

§§ 88. 108. 122.  upon  the  following  conditions:   The  applicant  for  the  license  shall  file    8 

191?!  132.         with  the  commissioner  a  written  application  as  prescribed  by  section    9 

1926!  64  '       '  one  hundred  and  sixty-six,  which  shall  be  executed  on  oath  by  the  appli-  10 

1927, 29.  ^^j^^  ^^^  kept  on  file  by  the  commissioner.    If  the  commissioner  is  satis-  11 

fied  that  the  applicant  is  trustworthy  and  competent,  he  shall  issue  the  12 

license,  subject  to  suspension  or  revocation  at  the  pleasure  of  the  com-  13 

missioner,  which  shall  expire  in  one  year  from  its  date,  unless  sooner  14 

suspended  or  revoked  as  aforesaid.    The  license  may,  in  the  discretion  15 

of  the  commissioner,  be  renewed  for  each  succeeding  year,  upon  the  16 

payment  of  the  fee  prescribed  by  section  fourteen,  without  requiring  17 

anew  the  detailed  information  specified  by  section  one  hundred  and  18 

sixty-six.     Before  the  person  named  in  such  license  shall  procure  any  19 

insurance  in  such  companies  on  any  such  property  or  interests,  he  shall  20 

in  every  case  execute,  and  within  five  days  thereafter  file  with  the  com-  21 

missioner,  an  affidavit,  which  shall  have  force  and  eft'ect  for  one  \ear  22 

only  from  the  date  of  said  affidavit,  that  he  is  unable  to  procure,  in  23 

companies  admitted  to  do  business  in  the  commonwealth,  the  amount  24 

of  insurance  necessary  to  protect  said  property  or  interests,  and  that  25 

he  will  procure  insurance  under  such  license  only  after  he  has  procured  26 

insurance  in  companies  admitted  to  do  business  as  aforesaid  to  the  full  27 

amount  which  said  companies  are  willing  to  write  on  said  property  or  28 

interests;    but  such  licensed  person  shall  not  be  required  to  file  such  29 

affidavit  if  one  relative  to  the  same  property  or  interests  has  been  filed  30 

within  the  preceding  twelve  months  by  any  broker  licensed  under  this  31 

section,  nor  to  offer  any  portion  of  such  insurance  to  any  company  not  32 

possessed  of  net  cash  assets  of  at  least  twenty-five  thousand  dollars,  nor  33 

to  one  which  has  within  the  preceding  twelve  months  been  in  an  impaired  34 

condition.     Each  person  so  licensed  shall  keep  a  separate  account  of  35 

the  business  done  under  the  license,  a  certified  copy  of  which  account  36 

he  shall  forthwith  file  with  the  commissioner,  showing  the  exact  amount  37 

of  such  insurance  placed  for  each  person,  the  gross  premium  charged  38 

thereon,  the  companies  in  which  the  same  is  placed,  the  date  of  the  39 

policies  and  the  term  thereof,  and  also  a  report  in  the  same  detail  of  all  40 

such  policies  cancelled,  with  the  gross  return  premiums  thereon,  and  41 

before  receiving  such  license  shall  execute  and  deliver  to  the  state  treas-  42 

urer  a  bond  in  the  penal  sum  of  two  thousand  dollars,  with  such  sureties  43 

as  he  shall  approve,  conditioned  that  the  licensee  will  faithfully  comply  44 

with  all  the  requirements  of  this  section,  and  will  amnially,  in  January,  45 

file  with  the  state  treasurer  a  sworn  statement  of  the  gross  premiums  46 

charged  for  insurance  procured  or  placed  and  the  gross  return  premiums  47 

on  such  insurance  cancelled  under  such  license  during  the  year  ending  48 

on  December  thirty-first  last  preceding,  and  at  the  time  of  filing  such  49 

statement  will  pay  to  the  commonwealth  an  amount  equal  to  four  per  50 

cent  of  such  gross  premiums,  less  such  return  premiums  so  reported.  51 

A  person  licensed  under  this  section  who  negotiates,  continues  or  52 

renews  any  such  contract  of  insurance  in  any  unauthorized  foreign  53 


Chap.  175.]  insurance.  2393 

54  company,  and  who  neglects  to  make  and  file  the  affidavit  and  statements 

55  required  by  this  section,  or  who  wilfully  makes  a  false  affidavit  or  state- 

56  ment,   or  who  negotiates,  continues  or  renews  any  such  contract  of 

57  insurance  after  the  revocation  or  during  the  suspension  of  his  license, 

58  shall  forfeit  his  license  if  not  previously  revoked  and  be  punished  by  a 

59  fine  of  not  less  than  one  hundred  nor  more  than  fi%e  hundred  dollars  or 

60  by  imprisonment  for  not  more  than  one  year,  or  both. 

1  Section  169.    An  insurance  agent  or  broker  acting  for  a  person  other  Effect  of 

2  than  himself  in  negotiating,  continuing  or  renewing  any  policy  of  insur-  ago^""/ '" 

3  ance  or  any  annuit\-  or  ])ure  endowment  contract  shall,  for  the  purpose  iJ7s"i6o  5 1 

4  of  receiving  any  prejuium  therefor,  be  held  to  be  the  agent  of  the  com-  p„^.  "i".  §  lat. 

5  pany,  whatever  conditions  or  stipulations  may  be  inserted  in  the  policy  iss^i  522!  §  90! 

6  or  contract. 

R.  L.  lis,  5  91.  1919,19.  252  Mass.  336. 

1907,  576,  §§  96,  122.  208  Mass.  214. 

1  Section  170.    An  insurance  agent  or  broker  who  knowingly  procures  Penalty 

2  by  fraudulent  representations  payment  or  the  obligation  for  the  pay-  p°retcnce  by 

3  ment  of  any  premium  on  any  policy  of  insurance  or  any  annuity  or  isMj^sre."^"'"'^' 

4  pure  endowment  contract  shall  be  punished  by  a  fine  of  not  less  than  J^'  |^3.  §  m. 

5  one  hundred  nor  more  than  one  thousand  dollars  or  by  imprisonment  g.  s.'  ss,  §  74. 

6  for  not  more  than  one  year. 

p.  S.  119,  §  185.  1894,522,5  90.  1907,  576.  S§  96,  122. 

1887,  214,  5  90.  R.  L.  118,  6  91.  1919,  19. 

1  Section  171.    An  insurance  agent  shall  be  personally  liable  on  all  Liability  of 

&K6nt  on 

2  contracts  of  insurance  unlawfully  made  by  or  through  him,  directly  or  policy  of 

3  indirectly,  for  or  in  behalf  of  any  company  not  authorized  to  do  business  company. 

4  in  the  commonwealth. 

1864,114,5  2.  1887,214,5  89.  1907,576,55  97,122. 

1878,  36.  5  4.  1894,  522,  §  89.  160  Mass.  413. 

P.  S.  119,  5  210.  R.  L.  118,  5  92. 

1  Section  172.     The  commissioner  may,  upon  the  payment  of  the  fee  Licenses  of 

2  prescribed  by  section  fourteen,  issue  to  any  suitable  person  of  full  age  a  1^^  k)ssel°' 

3  hcen.se  to  act  as  an  adjuster  of  fire  losses  upon  the  following  conditions:  f|"7'V64 

4  The  applicant  for  the  license  shall  file  with  the  commissioner  a  written  J|.\9.  ss^ 

5  application  as  prescribed  by  section  one  hundred  and  sixty-six,  which 

6  shall  be  executed  on  oath  by  the  applicant,  and  kept  on  file  by  the  com- 

7  missioner.    If  the  commissioner  is  satisfied  that  the  applicant  is  trust- 

8  worthy  and  competent,  he  shall  issue  the  license,  which  shall  expire  in 

9  one  year  from  its  date,  unless  sooner  revoked  or  suspended  as  provided 

10  herein.    The  license  may,  in  the  discretion  of  the  commissioner  and  upon 

11  the  payment  of  the  fee  prescribed  by  section  fourteen,  be  renewed  for 

12  any  succeeding  year  without  requiring  anew  the  detailed  information 

13  specified  by  section  one  hundred  and  sixty-six.    The  commissioner  may 

14  at  any  time,  for  cause  shown  and  after  a  hearing,  revoke  the  license  or 

15  suspend  it  for  a  period  not  exceeding  the  unexpired  term  thereof,  and 

16  may,  for  cause  shown  and  after  a  hearing,  revoke  the  license  while  so 

17  suspended,  and  shall  notify  the  licensee  in  writing  of  such  revocation  or 

18  suspension.    Whoever  acts  as  an  adjuster  of  fire  losses,  as  defined  in  sec- 

19  tion  one  hundred  and  sixty-two,  without  such  license  or  during  a  sus- 

20  pension  of  his  license,  shall  be  punished  by  a  fine  of  not  more  than  two 

21  hundred  dollars  or  by  imprisonment  for  not  more  than  six  months. 
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Voluntary  SECTION  172A.    The  licenscs  described  in  sections  one  hundred  and     1 

as  agent,  sixty-thrcc,  one  hundred  and  sixty-six,  one  hundred  and  sixty-seven,  one    2 

Penalty!^ "'  hundred  and  sixty-eight  and  one  hundred  and  seventy-two  may,  upon  3 
1924, 45o',  5 15.  payment  of  the  fees  prescribed  by  section  fourteen,  be  issued  to  any  volun-  4 
tary  association,  as  defined  in  section  one  of  chapter  one  hundred  and  5 
eighty-two,  which  is  organized  exclusively  for  the  purpose  of  acting  as  6 
insurance  agent  or  broker,  or  adjuster  of  fire  losses  and  which,  in  case  of  7 
an  association  organized  to  act  as  an  insurance  agent  or  broker,  by  its  8 
written  instrument  or  declaration  of  trust  limits  the  holding  and  owner-  9 
ship  of  shares  or  certificates  of  participation  therein  to  resident  insurance  10 
agents  and  brokers.  All  the  trustees  shall  be  residents  of  the  common-  11 
wealth.  Such  association  and  the  trustees  thereof  shall  be  subject  to  sec-  12 
tion  six  of  said  chapter  one  hundred  and  eighty-two.  Such  licenses,  L3 
together  with  the  association  and  the  trustees  thereof  named  in  the  14 
license,  shall  be  subject  to  the  sections  of  this  chapter  hereinbefore  men-  15 
tioned,  except  as  otherwise  provided  herein.  Each  license  shall  specify  16 
the  trustees,  not  exceeding  five,  who  may  act  thereunder  in  the  name  and  17 
on  the  behalf  of  the  association.  Each  trustee  shall  file  the  statement  or  18 
application  required  by  law.  A  duplicate  original  of  the  written  instru-  19 
ment  or  declaration  of  trust  creating  the  association  and  a  certified  copy  20 
of  the  by-laws  thereof,  if  any,  shall  be  filed  with  said  statements  or  appli-  21 
cations.  The  license  may  be  revoked  or  suspended  as  to  the  association  22 
or  as  to  any  trustee  named  therein.  The  trustees  shall  file  with  the  com-  23 
missioner  within  thirty  days  after  the  adoption  thereof,  duplicate  originals  24 
of  all  amendments  to  the  written  instrument  or  declaration  of  trust  and  25 
certified  copies  of  all  amendments  to  the  by-laws,  if  any.  The  trustees  26 
shall  at  once  notify  the  commissioner  in  writing  in  case  of  the  termination  27 
of  the  association,  and  upon  receipt  of  such  notice  the  commissioner  shall  28 
forthwith  revoke  the  license  of  the  association  without  a  hearing.  Each  29 
trustee  specified  in  the  license  shall  be  personally  liable  to  the  penalties  30 
of  the  insurance  laws  for  any  violation  thereof,  although  the  act  of  viola-  31 
tion  is  done  in  the  name  or  in  the  behalf  of  the  association,  and  shall  be  32 
personally  liable  for  all  of  the  debts  and  obligations  of  the  association,  33 
notwithstanding  any  provision  in  the  written  instrument  or  declaration  34 
of  trust  of  such  association  limiting  the  liabilitj'  of  the  trustees  thereunder,  35 
and  such  provision,  if  any,  shall  be  deemed  to  have  been  waived  by  the  36 
trustees  by  their  filing  the  aforesaid  statements  or  applications.  The  37 
commissioner  may  at  any  time  require  such  information  as  he  deems  38 
necessary  in  respect  to  the  association,  its  trustees,  agents  or  affairs,  and  39 
may  make  such  examination  of  its  books,  records  and  affairs  as  he  deems  40 
necessary  and  for  the  aforesaid  purposes  shall  have  all  the  powers  con-  41 
ferred  by  section  four.  Whoever,  being  a  trustee  of  an  association  licensed  42 
under  this  section,  fails  to  file  with  the  commissioner  copies  of  all  amend-  43 
ments  to  the  written  instrument  or  declaration  of  trust,  or  to  the  by-  44 
laws,  if  any,  or  fails  to  notify  the  commissioner  of  the  termination  of  such  45 
association,  or  whoever  knowingly  or  wilfully  files  with  the  commissioner  46 
false  copies  of  the  written  instrument  or  declaration  of  trust  or  amend-  47 
ments  thereof,  or  of  the  by-laws,  if  any,  or  amendments  thereof,  or  48 
whoever,  being  specified  in  the  license  of  such  association  as  a  trustee  49 
thereof,  acts  under  said  license  after  the  termination  of  such  association,  50 
shall  be  punished  by  a  fine  of  not  less  than  twenty  nor  more  than  five  51 
hundred  dollars.  Sections  one  himdred  and  seventy-four  A  and  one  52 
hundred  and  seventy-four  B  shall  apply  to  licenses  issued  under  this  53 
section.  54 
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1  Section  17.3.     The  licenses  described  in  sections  one  hundred  and  fg^g"^"'"''' 

2  sixty-three,  one  hundred  and  sixty-six,  one  hundred  and  sixty-seven,  one  ^^""^^f^*"" 

3  hundred  and  sixty-cigiit  and  one  hundred  and  seventy-two  may,  upon  im  3i7,  1 1 

4  payment  of  the  fees  prescribed  by  section  fourteen,  be  issued  to  partner- 
■5  ships  on  tlie  conditions  s[)ecified  in  and  subject  to  said  sections,  excejit  as 

6  otherwise  j)rovided  herein.     Each  member  of  the  partnership  shall  file 

7  the  statement  or  application  required  by  law,  including  a  written  request 

8  that  the  license  be  issued  in  the  partnership  name.    Together  with  said 

9  statements  or  applications,  there  shall  be  filed  a  duplicate  original  of  the 

10  written  partnershi[)  agreement  signed  by  all  the  partners.    The  license 

11  shall  be  issued  in  the  partnership  name,  and  may  be  revoked  or  suspended 

12  as  to  one  or  all  members  of  the  partnership.    Minors  who  are  parties  to 

13  the  written  articles  of  partnership  may  be  included  in  the  partnership 

14  license,  provided  that  there  is  one  adult  member  of  the  firm.     If  the 

15  partnersliij)  is  terminated  jirior  to  the  expiration  of  the  license,  the  part- 
1()  ners  shall  forthwith  gi\-e  notice  thereof  to  the  commissioner,  who  shall 

17  thereupon  without  a  hearing  revoke  the  license.    Each  partner  shall  be 

18  personally  liable  to  the  penalties  of  the  insurance  laws  for  any  violation 

19  thereof,  although  the  act  of  violation  is  done  in  the  name  of  or  in  behalf 

20  of  the  partnership.     Whoever,  being  licensed  as  a  partner  under  this 

21  section,  fails  to  give  notice  as  required  herein  of  the  termination  of  the 

22  partnership,  or  after  the  partnership  is  terminated  acts  under  such  license, 

23  shall  be  punished  by  a  fine  of  not  less  than  twenty  nor  more  than  five 

24  hundred  dollars. 

1  Section  174.     The  licenses  described  in  sections  one  hundred  and  f "'orations 

2  sixty-three,  one  hundred  and  sixty-six,  one  hundred  and  sixty-seven,  ?^  "^"^g'^ete 

3  one  hundred  and  sixtv-eight  and  one  hundred  and  seventv-two  mav.  Penalties. 

'  •  •  *       .  "^       1915  82 

4  upon  payment  of  the  fees  prescribed  by  section  fourteen,  be  issued  to  igieiu' 

5  any  corporation  which  is  incorporated  exclusively  for  the  purpose  of  §§^2.' 3.^  ' 

6  acting  as  an  insurance  agent,  broker  or  adjuster  of  fire  losses,  except  ^o^'ht"'  ^  '^' 

7  that  no  foreign  corporation  shall  be  licensed  as  an  insurance  agent  of  a  i926, 70,  §§1.2. 

8  foreign  company  under  said  section  one  hundred  and  sixty-three  or  as  a 

9  special  insurance  broker  under  said  section  one  hundred  and  sixty-eight. 

10  Every  such  license,  together  with  the  corporation  and  officers  or  directors 

11  of  the  corporation  named  in  the  license,  shall  be  subject  to  said  sections, 

12  except  as  otherwise  provided  herein.    Each  license  shall  specify  the  officers 

13  or  directors,  not  exceeding  five,  who  may  act  thereunder  in  the  name 

14  and  on  behalf  of  the  corporation.     Minors  may  be  designated  as  such 

15  officers  or  directors  in  the  license.    Each  officer  or  director  to  be  specified 

16  in  the  license  shall  file  the  statement  or  application  required  by  law. 

17  A  certified  copy  of  the  articles  of  organization  and  of  the  certificate  of 

18  incorporation  shall  be  filed  with  the  said  statements  or  applications. 

19  The  license  may  be  revoked  or  suspended  as  to  the  corporation  or  as  to 

20  any  officer  or  director  specified  therein.    Every  officer  or  director  speci- 

21  fied  in  the  license  shall  be  personally  liable  to  the  penalties  of  the  insur- 

22  ance  laws  for  any  violation  thereof,  although  the  act  of  violation  is  done 

23  in  the  name  and  in  behalf  of  the  corporation.    The  corporation  shall  be 

24  liable  for  any  such   violation,  the  responsibility  for  which  cannot  be 

25  placed  on  any  individual  officer  or  director. 

26  The  commissioner  may  at  any  time  require  such  information  as  he 

27  deems  necessary  in  respect  to  the  corporation,  its  officers,  directors  or 

28  afYairs,  and  may  make  such  examination  of  its  books  and  aft'airs  as  he 

29  deems  necessary,  and  for  this  purpose  shall  have  the  powers  conferred 
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Service  of 
notices  of 
hearings, 
revocations  or 
suspensions 
of  licenses. 
1922,  69. 


by  section  four.  Any  officer,  director,  agent  or  employee  of  any  such  30 
corporation,  mHo  fails  or  refuses  to  furnish  the  commissioner  any  such  31 
information  within  ten  days  after  written  request  therefor,  and  in  such  32 
form  as  he  may  require,  or  who  refuses  to  submit  to  such  examination,  33 
or  who  obstructs  the  commissioner  or  any  of  his  deputies  or  examiners  34 
in  the  making  of  such  examination,  shall  be  punished  by  the  penalty  35 
provided  in  section  four.  36 

The  clerk  or  other  corresponding  officer  shall  file  with  the  commis-  37 
sioner,  within  thirty  days  after  the  adoption  thereof,  certified  copies  of  38 
all  amendments  to  the  articles  of  organization  and  shall  at  once  notify  39 
the  commissioner  in  writing  in  case  of  the  dissolution  of  the  corporation.  40 
Upon  receipt  of  such  notice,  the  commissioner  shall  forthwith  revoke  41 
its  license  without  a  hearing.  Whoever,  being  clerk  or  corresponding  42 
officer  of  a  corporation  licensed  under  this  section,  fails  to  file  with  the  43 
commissioner  duly  certified  copies  of  all  amendments  to  the  articles  of  44 
organization  of  such  corporation  as  provided  herein,  or  fails  to  notify  45 
the  commissioner  of  the  dissolution  of  the  corporation,  or  whoever,  being  46 
specified  in  the  license  of  such  corporation  as  an  officer  or  director,  acts  47 
under  said  license  after  the  dissolution  of  such  corporation,  shall  be  48 
punished  by  a  fine  of  not  less  than  twenty  nor  more  than  five  hundred  49 
dollars.  50 

No  corporation  licensed  under  this  section,  and  no  officer,  director,  51 
agent  or  employee  thereof,  shall  directly  or  indirectly  issue,  place  or  52 
negotiate,  or  negotiate  the  continuance  or  renewal  of,  or  offer  to  issue,  53 
place  or  negotiate,  or  offer  to  negotiate  the  continuance  or  renewal  of,  54 
any  policy  of  insurance  insuring  or  in  favor  of  any  stockholder  in  such  55 
corporation,  except  an  officer  or  director  thereof  specified  in  its  license;  56 
and  no  stockholder  thereof,  except  as  aforesaid,  shall  directly  or  indi-  57 
rectly  place  or  procure  through,  or  accept  from,  such  corporation  or  any  58 
officer,  director,  agent  or  employee  thereof,  any  policy  of  insurance,  or  59 
any  continuance  or  renewal  thereof,  insuring  or  in  favor  of  such  stock-  60 
holder.  No  such  corporation,  and  no  officer,  director,  agent  or  employee  61 
thereof,  shall  directly  or  indirectly  issue,  sell  or  give,  or  assent  to,  or  62 
record  the  transfer  of,  or  offer  to  issue,  sell,  give  or  transfer,  and  no  63 
stockholder  of  such  corporation  shall  directly  or  indirectly  sell,  give  or  64 
transfer,  or  offer  to  sell,  give  or  transfer,  any  of  the  shares  of  its  capital  65 
stock  to  any  person  except  an  officer  or  director  of  such  corporation  66 
specffied  as  aforesaid,  if  there  is  in  effect  a  policy  of  insurance  issued,  67 
placed  or  negotiated,  or  the  continuance  or  renewal  whereof  was  nego-  68 
tiated,  by  or  on  behalf  of  such  corporation  insuring  such  person  or  in  69 
his  favor,  and  no  person,  except  an  officer  or  director  of  such  corpora-  70 
tion  specified  as  aforesaid,  shall  directly  or  indirectly  accept  or  hold  any  71 
of  the  shares  of  such  capital  stock  if  there  is  in  effect  any  such  insurance  72 
policy  insuring  him  or  in  his  favor.  A  corporation  violating  any  of  the  73 
provisions  of  this  paragraph  shall  be  punished  by  a  fine  of  not  less  than  74 
two  hundred  nor  more  than  one  thousand  dollars.  Any  individual  75 
violating  any  of  said  provisions  shall  be  punished  by  a  fine  of  not  less  76 
than  one  hundred  nor  more  than  one  thousand  dollars  or  by  imprison-  77 
ment  for  not  more  than  thirty  days,  or  both.  78 

Section  174A.    Notices  of  hearings  required  by  section  one  hundred  1 

and  sixty-three,  one  hundred  and  sixty-sLx,  one  hundred  and  sLxty-seven,  2 

one  hundred  and  seventy-two,  one  hundred  and  seventy-three  or  one  3 

hundred  and  seventy-four  or  of  the  revocation  or  suspension  of  any  4 
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5  license  issued  under  any  of  said  sections  shall  be  deemed  sufficient  when 

6  sent  postpaid  by  registered  mail  to  the  last  business  or  residence  address 

7  of  the  licensee  appearing  on  the  records  of  the  commissioner.    The  affi- 

8  davit  of  the  commissioner  or  of  any  person  authorized  by  him  to  send 

9  such  notice  that  such  notice  has  been  sent  in  accordance  with  this  section 
10  shall  be  prima  facie  evidence  that  such  notice  was  duly  given. 

1  Section  174B.     A  person  licensed  under  section  one  hundred  and  fe'^ked""^ 

2  sixty-three,  one  hundred  and  sixty-si.x,  one  hundred  and  sixty-seven,  'f'""^\j 

3  one  hundred  and  sixty-eight  or  one  hundred  and  seventy-two  shall,  upon  licenses. 

4  the  revocation  of  his  license  and  upon  written  demand  therefor,  and  a  1923,  li'e. 

5  partnership  licensed  under  section  one  hundred  and  seventy-three  or  a 

6  corporation  licensed  under  section  one  hundred  and  seventy-four  shall, 

7  upon  the  revocation  of  its  license  as  to  ail  the  members  of  the  firm  or  as 

8  to  the  corporation  and  upon  such  demand,  forthwith  surrender  his  or 

9  its  license  or  the  renewal  certificate  thereof  to  the  commissioner.    Such 

10  partnership  or  corporation  shall,  upon  the  revocation  of  its  license  as 

11  to  less  than  all  of  its  members  or  officers  and  upon  such  demand,  forth- 

12  with  surrender  its  license  or  renewal  certificate  to  the  commissioner, 

13  and  he  shall  thereupon  cancel  it,  and  issue  an  amended  license  or  renewal 

14  certificate  covering  the  remaining  partners  or  other  officers  of  the  cor- 

15  poration  and  running  for  the  unexpired  term  of  the  surrendered  license 

16  or  renewal  certificate.    Demands  hereunder  may  be  served  as  provided 

17  in  section  one  hundred  and  seventy-four  A.     If  the  license  or  renewal 

18  certificate  has  been  lost,  stolen  or  destroyed,  an  affidavit  to  that  effect 

19  shall  be  filed  with  the  commissioner  in  such  form  as  he  may  require. 

20  Whoever  neglects   or   refuses   to   comply   with   this   section   or   know- 

21  ingly  and  wilfully  makes  a  false  affidavit  hereunder  shall  be  punished 

22  by  a  fine  of  not  less  than  one  hundred  nor  more  than  five  hundred 

23  dollars. 

1  Section  175.    Whoe\er,  not  being  duly  licensed  as  an  insurance  agent  Penalty  for 

2  or  broker  or  as  an  adjuster  of  fire  losses,  represents  or  holds  himself  out  Celgeat"* '° 

3  to  the  public  as  being  such  an  agent,  broker  or  adjuster,  or  as  being  i9i9"26!"' 

4  engaged  in  the  insurance  business,  by  means  of  advertisements,  cards, 

5  circulars,  letterheads,  signs  or  other  methods,  or  whoever,  being  duly 

6  licensed  as  such  agent,  broker  or  adjuster,  advertises  as  aforesaid  or 

7  carries  on  such  business  in  any  other  name  than  that  stated  in  his  license, 

8  shall  be  punished  by  a  fine  of  not  less  than  ten  nor  more  than  one  hun- 

9  dred  dollars. 

1  Section  176.     An  insurance  agent  or  broker  who  acts  in  negotiating  Larceny  of 

2  or  renewing  or  continuing  a  policy  of  insurance  or  an  annuity  or  pure  aglm T  ^^ 

3  endowment  contract  issued  by  a  company  lawfully  doing  business  in  the  ^'sTsriee.  5  2. 

4  commonwealth,  and  who  receives  anv  monev  or  substitute  for  monev  Fi^;^™^*^- 

5  as  a  premium  tor  such  a  policy  or  contract  from  the  msured  or  holder  |,H^-,,g 

6  thereof,  shall  be  deemed  to  hold  such  premium  in  trust  for  the  company.  5 112. 

7  If  he  fails  to  pay  the  same  over  to  the  company  after  written  demand  » 121. 122. 

8  made  upon  him  therefor,  less  his  commission  and  any  deductions  to  20°'.  a"  g.  299. 

9  which,  by  the  written  consent  of  the  company,  he  may  be  entitled,  such 

10  failure  shall  be  prima  facie  evidence  that  he  has  used  or  applied  tiie  said 

11  premium  for  a  purpose  other  than  paying  the  same  over  to  the  company, 

12  and  upon  conviction  thereof  he  shall  be  guilty  of  larceny. 
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Com^cnsErtion        SECTION  177.     No  Company  and  no  officer,  agent  or  employee  thereof,     1 

persons  and  no  duly  licensed  insurance  broker,  shall,  directly  or  indirectly,  pay    2 

pjnaityi  '         OF  allow  or  off'er  or  agree  to  pay  or  allow  compensation  or  anything  of    3 

1928;  205,  §  2.    value  to  any  person,  excepting  an  officer  of  a  domestic  company  acting    4 

under  section  one  hundred  and  sixty-five,  for  acting  in  this  commonwealth    5 

as  an  insurance  agent  or  as  an  insurance  broker,  both  as  defined  in  section    6 

one  hundred  and  sixty-two,  who  is  not  then  duly  licensed  as  an  insurance    7 

agent  of  the  company  for  which  he  assumes  to  act  or  as  an  insurance    8 

broker.    Nothing  in  this  section  shall  affect  sections  one  hundred  and    9 

eighty-two  to  one  hundred  and  eighty-four,  inclusive.    Whoever  violates  10 

any  provision  of  this  section  shall  be  punished  by  a  fine  of  not  less  than  11 

twenty  nor  more  than  two  hundred  dollars.  12 

RECEIVERS. 

Compensation        SECTION  178.     The  Compensation  of  receivers  of  insolvent  companies     1 

1864. 308.    ■     shall  be  fixed  by  the  supreme  judicial  court.    All  accounts  rendered  to  the     2 

1872, 362, 1 1.    court  by  such  receivers,  except  those  rendered  by  the  commissioner  when     3 

i88o:  If.  ^  ^'     appointed  under  section  one  hundred  and  seventy-nine,  shall  be  referred    4 

§§168.^169.       to  the  commissioner.  5 

1883  33  5  5-         '^"'^^  receivers,  at  the  expiration  of  one  year  after  final  settlement    6 

1886^300'  ^§'^    ordered  by  the  court,  shall  report  to  the  court  the  names  and  residences,     7 

1887!  214',  §  95.  if  kuowu,  of  the  persons  entitled  to  money  or  dividends  from  the  estate    8 

R.  l!  lis!  §  95.  of  such  companies  remaining  in  their  hands  uncalled  for,  with  the  amount     9 

§§°ioo"f22.       due  to  each.    The  court  shall  thereupon  order  a  notice  to  be  given  by  the  10 

1924;  406;  §  if;  receivers  and,  upon  the  expiration  of  one  year  after  the  time  of  giving  such  11 

notice,  the  receivers  shall  in  like  manner  report  the  amounts  still  uncalled  12 

for.     Unless  cause  shall  appear  for  decreeing  otherwise,  such  amounts  13 

shall  then  be  ordered  to  be  paid  to  the  commonwealth,  and  schedules  14 

signed  by  the  receivers  shall  at  the  same  time  be  deposited  with  the  state  15 

treasurer  and  comptroller,  setting  forth  the  decree  of  the  court  and  the  16 

names  and  residences,  so  far  as  known,  of  the  persons  or  parties  entitled  17 

thereto,  alphabetically  arranged,  and  the  amount  due  to  each.   The  comp-  18 

troUer  shall  forthwith  cause  notice  of  such  deposit  to  be  mailed  to  such  19 

persons,  and,  upon  certification  by  him  that  a  claimant  is  entitled  to  any  20 

part  of  said  deposit,  it  shall  be  paid  in  the  same  manner  as  other  claims  21 

against  the  commonwealth.    Upon  the  payment  to  the  commonwealth  of  22 

such  unclaimed  money  or  dividends  by  the  receiver  and  the  allowance  by  23 

the  court  of  his  final  account,  or  at  the  expiration  of  one  year  after  the  24 

final  settlement  ordered  by  the  court,  if  he  then  has  in  his  hands  no  25 

unclaimed  money  or  dividends,  he  shall  deposit  with  the  commissioner  all  26 

books  and  papers  of  such  company,  including  those  relative  to  his  re-  27 

ceivership,  which  shall  be  preserved  by  the  commissioner.  28 

Coinm^sioner,       SECTION  179.     In  any  proceeding  in  which  application  is  made  by     1 
appointed.        or  at  the  relation  of  the  commissioner  for  the  appointment,  either  tempo- 


0 


1918,  72. 


rary  or  permanent,  of  a  receiver  of  a  company,  the  commissioner  or  one  3 

of  his  deputies  or  assistants  may,  in  the  discretion  of  the  court,  be  ap-  4 

pointed  receiver,  and  when  so  appointed  shall  serve  without  compensation  5 

other  than  his  official  salary.   When  authorized  in  advance  by  the  court,  6 

counsel  may  be  employed,  and  paid,  from  the  assets  of  the  company,  such  7 

sums  as  the  court  may  fix.     Expenses,  other  than  those  incurred  for  8 

services  in  the  settlement  of  the  affairs  of  the  company  shall,  subject  to  9 
the  approval  of  the  court,  be  paid  from  its  assets. 


10 
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1  Section  ISO.     The  commissioner,  his  deputy  or  examiner  shall  annu-  Examinations 

2  ally  or  oftener  examine  the  accounts  and  transactions  of  all  receivers  etc*"™""'"' 

3  of  insolvent  companies;    and  shall  also  carefully  examine  all  accounts  jfi^'"*' 

4  of  such  receivers  referred  to  him  under  section  one  iumdred  and  seventy-  Jj^.'l.^" 

5  eight  and  make  report  thereof  to  the  court. 

P  S    llfl.  §5  Iti'J,  170.  1S04.  .'>22,  §  13.  R.  L.  118,  S  13. 

1SS7,  214,  §  13.  lSil8,  53.  1907,  576.  §§  13,  122. 

6  For  the  above  purposes,  he,  his  deputy  or  examiner  shall  have  free  1876.83,5  3. 

7  access  to  the  official  i)()oks  and  papers  of  such  receivers  relative  to  their  i924,*406,Vi5: 

8  transactions  and  shall  have  all  the  powers  conferred  by  section  four. 

9  If  in  his  opinion  a  receiver  has  violated  his  duty  in  office,  or  further  i864, 308. 5  2. 

10  proceedings  by  receivers  to  collect  an  assessment  will  not  offer  sub- p.s.'ug,  5 172. 

11  stantial  relief  to  creditors,  the  commissioner  shall  certify  the  facts  to  the 

12  court. 

1  Section  ISOA.     The  receiver  of  any  domestic  company  shall,  within  Receivers  of 

2  twenty  days  after  his  appointment,  give  notice  thereof  to  all  policyholders  companies  to 

3  of  the  company  by  written  notice,  in  a  form  prescribed  by  the  commis-  fp^^j^oimmlnt' 

4  sioner,  sent  by  mail,  postage  prepaid,  to  the  last  address  of  the  insured  |,°i^°'4^^" 

5  appearing  on  the  records  of  the  company,  to  the  address  or  location  given  1924, 49. 

6  in  the  policy,  or  to  the  last  business  residence  or  other  address  known  to 

7  the  receiver,  and  also  shall  within  said  period  cause  notice  thereof  to  be 

8  published  in  such  form  and  in  such  newspapers  published  in  the  common- 

9  wealth  as  the  commissioner  may  direct. 

MISREPRE.SENT.\TION.S   AND   REB.^.TES. 

1  Section  181.    No  company,  no  officer  or  agent  thereof  and  no  insur-  Misrepre- 

2  ance  broker  shall  make,  issue,  circulate  or  use,  or  cause  or  permit  to  be  ITinsm^ 

3  made,  issued,  circulated  or  used,  any  written  or  oral  statement  misrepre-  PeSy'"' 

4  senting  the  terms  of  any  policy  of  insurance  or  any  annuity  or  pure  Jjjjj^'  Hf  ^  ^■*- 

5  endowment  contract  issued  or  to  be  issued  by  any  company,  or  the  |^'j*'*^*' 

6  benefits  or  privileges  promised  thereunder.     No  such  company,  officer, 

7  agent  or  broker  shall  make  any  written  or  oral  statement  misrepresent- 

8  ing  the  terms,  privileges  or  benefits  of  any  policy  of  insurance  or  any 

9  annuity  or  pure  endowment  contract  to  any  person  insured  under  such 

10  policy  or  holding  such  contract  in  any  company,  in  order  to  induce,  or 

11  which  would  tend  to  induce,  any  such  person  to  lapse,  forfeit  or  sur- 

12  render  such  policy  or  contract.     Violation  of  this  section  shall  be  pun- 

13  ished  by  a  fine  of  not  more  than  one  hundred  dollars. 

1  Section  182.    No  company,  no  officer  or  agent  thereof  and  no  insur-  Rebates,  etc., 

2  ance  broker  shall  pay  or  allow,  or  otter  to  pay  or  allow,  in  connection  1887!  214,  §  68. 

3  with  placing  or  negotiating  any  policy  of  insurance  or  any  annuity  or  ^^l[  ff|;  |  gl 

4  pure  endowment  contract  or  the  continuance  or  renewal   thereof,  any  I^^Jg^/li 

5  valuable  consideration  or  inducement  not  specified   in   the    policy  or  j-jos.  si}.  |  }■ 

;         I  !•     •  1         1  1  191.i.  401,  8  1. 

6  contract,  or  any  special  favor  or  advantage  in  the  dividends  or  other  1920. 147.  §  1. 

7  benefits  to  accrue  thereon;    or  shall  give,  sell  or  purchase,  or  offer  to  i928!38i!§8' 

8  give,  sell  or  purchase,  anything  of  value  whatsoever  not  specified  in  the  Sbp-VG  Toi. 

9  policy;   or  shall  give,  sell,  negotiate,  deliver,  issue,  or  authorize  to  issue  4  0p:a;g;327, 

10  or  oft'er  to  give,  sell,  negotiate,  deliver,  issue,  or  authorize  to  issue  any  gj^-^  q 

11  policy  of  workmen's  compensation   insurance,   or  any  motor  vehicle  U9i9)  43, 88. 

12  liabilitv  bond  or  any  motor  vehicle  liabilitv  policv,  both  as  defined  in  (1920)132, 

*         .  .  '  .  183 

13  section  thirty-four  A  of  chapter  ninety,  at  a  rate  dift'erent  from  that 
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fixed,  established  or  approved  by  the  commissioner.  No  such  company,  14 
officer,  agent  or  broker  shall  at  any  time  pay  or  allow,  or  offer  to  pay  or  15 
allow,  any  rebate  of  any  premium  paid  or  payable  on  any  policy  of  insur-  16 
ance  or  any  annuity  or  pure  endowment  contract.  17 


Acceptance  of 
such  rebates, 
etc.,  prohibited, 

1907,  576,  §  69. 

1908,  511,  §  2. 
1912,  401,  §  2. 
1920,  147,  §  2. 
1925,  346.  5  6. 
1928,  3S1.  §9. 
266  Mass.  121. 


Application  of 
two  preceding 
sections. 
1908,  511,  §  3. 
1910, 185; 256. 
1912,  401,  §  3. 
1920,  147,  §  1. 
1926,  93,  §  2. 
1930,  18. 


Section  183.  No  person  shall  receive  or  accept  from  any  company 
or  officer  or  agent  thereof,  or  any  insurance  broker,  or  any  other  person, 
any  such  rebate  of  premium  paid  or  payable  on  the  policy  or  contract, 
or  any  special  favor  or  advantage  in  the  dividends  or  other  benefits  to 
accrue  thereon,  or  any  valuable  consideration  or  inducement  not  specified 
in  the  policy  or  contract  or  any  policy  of  workmen's  compensation  insur- 
ance, or  any  motor  vehicle  liability  bond  or  any  motor  vehicle  liability 
policy,  both  as  defined  in  section  thirty-four  A  of  chapter  ninety,  at  8 
a  rate  different  from  that  fixed,  established  or  approved  by  the  com-  9 
missioner.  No  person  shall  be  excused  from  testifying,  or  from  producing  10 
any  books,  papers,  contracts,  agreements  or  documents  at  the  trial  of  11 
any  other  person  charged  with  violating  any  provision  of  this  and  the  12 
preceding  section,  on  the  ground  that  such  testimony  or  evidence  may  13 
tend  to  incriminate  himself;  but  no  person  shall  be  prosecuted  for  any  14 
act  concerning  which  he  shall  be  compelled  so  to  testify  or  produce  15 
evidence,  documentary  or  otherwise,  except  for  perjury  committed  in  16 
so  testifying.  1' 

Section  184.    The  two  preceding  sections  shall  apply  to  all  kinds  of  1 

insurance,   including  contracts  of  corporate   suretyship,   except  those  2 

specified  in  subdivisions  (a),  {b)  and  (c)  of  the  second  clause  of  section  3 

forty-seven.  The  said  sections  shall  not  prohibit  any  company  from  4 
paying  a  commission  to  another  company  or  to  any  person  who  is  duly 
licensed  as  an  insurance  agent  of  such  company  or  as  an  insurance  broker 
and  who  holds  himself  out  and  carries  on  business  in  good  faith  as  such, 
or  prohibit  any  such  person  or  any  company  from  recei\ing  a  commis- 
sion in  respect  to  any  policy  under  which  he  or  it  is  insured,  or  in  respect 

to  any  annuity  or  pure  endowment  contract  held  by  him;  nor  shall  said  10 

sections  apply  to  (1)  a  distribution,  without  special  favor  or  advantage,  11 

by  mutual  companies  to  policyholders  of  savings,  earnings  or  surplus  12 

without  specification  thereof  in  the  policy,  or  (2)  the  furnishing  to  the  13 

insured  of  information  or  ad\-ice  by  any  company,  officer,  agent  or  broker  14 

with  regard  to  any  risk  for  the  purpose  of  reducing  the  liability  of  loss,  or  15 

(3)  the  payment  or  allowance  to  the  insured  of  a  return  premium  upon  16 

the  cancellation  or  surrender  of  a  policy,  or  of  a  cash  surrender  or  other  17 

value  upon  the  lapse  or  surrender  of  a  policy  of  life  or  endowment  insur-  18 

ance  or  upon  the  exchange,  alteration  or  conversion  of  any  such  policy  19 

under  section  one  hundred  and  thirty-nine.  20 


Deposits  of 
companies. 
1856,  252,  §  43. 
G.  S.  58,  §  63. 
1878,  130, 
§§1,7. 
P.  S.  119, 
§§  156,  218. 

1883,  107. 

1884,  119. 
1887,214,  §94. 

1893,  224. 

1894,  522.  §  94 
R.  L.  118,  §  94 


MISCELL.ANEOUS  PROVISIONS. 

Section  185.  The  state  treasurer  in  his  official  capacity  shall  take 
and  hold  in  trust  deposits  made  by  any  domestic  company  for  the  pur- 
pose of  complying  with  the  laws  of  any  other  state  or  country  to  enable 
such  company  to  do  business  in  such  state  or  country,  and  also  in  like 
manner  take  knd  hold  any  deposit  made  by  a  foreign  company  under  any 
law  of  this  commonwealth.  The  company  making  such  deposit  shall  be 
entitled  to  the  income  thereof,  and  may  from  time  to  time,  with  the  con- 
sent of  the  treasurer,  when  not  forbidden  by  the  law  under  which  the 
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9  deposit  is  made,  change  in  whole  or  in  part  the  securities  composing  the  i907. 576. 

10  deposit  for  other  approved  securities  of  equal  par  value.  ^'  ^^^" 

11  Upon  request  of  any  domestic  company  the  state  treasurer  may  return 

12  to  such  company  the  whole  or  any  portion  of  the  securities  of  such 
1.3  company  held  by  him  on  deposit  if  he  shall  be  satisfied  that  the  securities 

14  so  asked  to  be  returned  are  sul)ject  to  no  liability  and  are  not  required  to 

15  be  longer  held  by  any  provision  of  law  or  for  the  purpose  of  the  original 
l(i  deposit.     And  he  may  return  to  the  trustees,  or  other  representative 

17  authorized  for  that  purpose,  of  a  foreign  company  any  deposit  made  by 

18  such  company  if  it  shall  a])pear  that  such  company  has  ceased  to  do 

19  business  in  this  commonwealth,  and  is  under  no  obligation  to  policy- 

20  holders  or  other  persons  in  this  commonwealth  or  in  the  United  States 

21  for  whose  benefit  such  deposit  was  made. 

22  A  company  which  has  made  such  deposit,  or  its  trustees  or  resident 
2.3  manager  in  the  United  States,  or  the  commissioner,  or  any  creditor  of 

24  such  company  may  at  any  time  bring,  in  the  supreme  judicial  court  for 
2.5  the  county  of  .Suffolk,  a  suit  in  equity  against  the  commonwealth  and 
2(5  other  parties  properly  joined  therein  to  enforce,  administer  or  terminate 
27  the  trust  created  by  such  deposit.    The  process  in  such  suit  shall  be 

25  served  on  the  state  treasurer,  who  shall  appear  and  answer  on  behalf  of 

29  the  commonwealth  and  perform  such  orders  and  decrees  as  the  court  may 

30  make  thereon. 

1  Section  186.     No   oral   or  written   misrepresentation  or  warranty  Misrepre- 

2  made  in  the  negotiation  of  a  policy  of  insurance  by  the  insured  or  in  his  fnsured!" '^*' 

3  behalf  shall  be  deemed  material  or  defeat  or  avoid  the  policy  or  prevent  flrsi'is?. 

4  its  attaching  unless  such  misrepresentation  or  warranty  is  made  with  fjly  ^'h  \^|}' 

5  actual  intent  to  deceive,  or  unless  the  matter  misrepresented  or  made  a  iss^'  |22;  §  21. 
G  warranty  increased  the  risk  of  loss. 

R.  L.  lis.  §21.  188  Mass.  542.  237  Mass.  34, 

1907,  576.  §§  21,  122.  189  Mass.  538.  242  Mass.  538. 

145  Mass.  420.  194  Mass.  56.  243  Mass.  599. 

159  Mass.  514.  198  Mass.  375.  245  Mass.  373. 

163  Mass.  108.  117.  202  Mass.  169.  247  Mass.  10. 

164  Mass.  448.  207  Mass.  79,  398.  250  Mass.  164. 
167  Mass.  109.  208  Mass.  1.  251  Mass.  1. 
170  Mass.  224.  213  Mass.  389.  253  Mass.  617. 

172  Mass.  498.  224  Mass.  6,  327.  259  Mass.  573. 

173  Mass.  197.  228  Mass.  450.  261  Mass.  121. 
181  Mass.  139. 

1  Section  1S7.     Policies  of  life  or  endowment  insurance,  group  life  Foreign 

2  insurance  or  insurance  against  accidental  injury  or  disease  issued  by  a  may'tmen 

3  foreign  company  in  this  commonwealth  may,  with  the  approval  of  the  ^°"^^lTby 

4  commissioner,  contain  any  provision  required  by  the  law  of  the  state,  J^^J^f ° '''"■^' 

5  territory  or  district  of  the  United  States  under  which  the  company  is  'oio.  ^p.  §  5. 

6  organized,  which  is  not  contrary  to  the  laws  of  this  commonwealth;  and  isiij!  47  ' 

7  such  policies  of  a  domestic  company  issued  in  any  other  state,  territory,  1925!  54?' 

8  district  or  country  may  contain  any  provision  required  by  the  laws  of  the 

9  state,  territory,  district  or  country  in  which  the  same  are  issued. 

1  Section  1,S7A.     If  a  suit  or  action  on  a  policy  of  insurance,  duly  com-  Limitation 

2  menccd  within  the  time  limited  by  any  valid  clause  of  such  policy  for  ollSSs. 

3  commencing  suits  or  actions  against  the  company,  shall  be  enjoined  or  '^^^'  '*'*^- 

4  abated,  suit  or  action  may  be  commenced  at  any  time  within  one  year 

5  after  the  dissolution  of  such  injunction  or  the  abatement  of  such  suit 

6  or  action,  to  the  same  extent  as  if  there  were  no  limitation  of  time  pro- 

7  vided  in  the  policy  for  the  bringing  of  such  suit  or  action. 
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[Chap.  175. 


Refusal  to  pay 
return  premium 
on  cancelled 
policies. 
Penalty. 
1923,  336,  §  1. 


Section  1S7B.  A  company,  or  any  officer,  agent  or  employee  thereof ,  1 
having  actual  knowledge  that  the  insured  under  any  policy  of  insurance  2 
has  paid  the  premium  thereon  to  the  company,  or  to  its  agent  who  issued  3 
the  policy,  or  to  the  duly  licensed  insurance  broker  who  negotiated  it  or  4 
its  continuance  or  renewal,  who  cancels  or  offers  or  attempts  to  cancel  5 
any  such  policy,  which  provides  for  cancellation  by  the  company  upon  6 
giving  written  notice  and  paying  or  tendering  to  the  insured  a  return  7 
premium,  without  paying  or  tendering  to  him  with  said  notice  the  full  8 
return  premium  thereunder  according  to  its  terms  without  any  deduc-  9 
tions,  or  who  refuses  to  pay  or  tender  to  the  insured  the  full  return  pre-  10 
mium  according  to  its  terms  without  any  deductions  upon  demand  after  11 
cancellation  by  the  insured  of  any  such  policy  which  provides  for  cancel-  12 
lation  by  the  insured  and  for  the  payment  to  him  of  a  return  premium,  13 
or  who  refuses  to  pay  or  tender  to  the  insured  the  full  return  premium  14 
according  to  the  terms  of  the  policy  without  any  deductions,  upon  demand  15 
after  the  full  return  premium  has  been  ascertained,  in  the  case  of  such  a  16 
policy  which  provides  for  cancellation  by  the  company  upon  written  17 
notice  without  paying  or  tendering  the  return  premium  until  it  has  been  18 
ascertained,  or  upon  demand  after  cancellation  in  the  case  of  such  a  policy  19 
which  provides  for  cancellation  by  the  company  upon  giving  written  20 
notice  and  for  the  payment  of  the  return  premium  upon  demand  after  21 
cancellation,  shall  be  punished  for  the  first  offence  by  a  fine  of  not  less  than  22 
fifty  nor  more  than  two  hundred  dollars  and  for  each  subsequent  offence  23 
by  a  fine  of  not  less  than  one  hundred  nor  more  than  five  hundred  dollars  24 
and  by  imprisonment  for  not  more  than  six  months.  25 


Cancellation, 
how  effected. 
1923.  336,  §  1. 

269  Mass.  225. 


Section  1S7C.  A  company  issuing  any  policy  of  insurance  which  is 
subject  to  cancellation  by  the  company  shall  effect  cancellation  by  serving 
the  notice  thereof  provided  by  the  policy  and  by  paying  or  tendering, 
except  as  provided  in  this  and  the  following  section,  the  full  return  pre- 
mium due  thereunder  in  accordance  with  its  terms  without  any  deductions. 
Such  notice  and  return  premium,  if  any,  shall  be  delivered  in  hand  to  the 
insured,  or  be  left  at  his  last  address  as  shown  by  the  company's  records 
or,  if  its  records  contain  no  such  address,  at  his  last  business,  residence  or 
other  address  known  to  the  company,  or  be  forwarded  to  said  address  by 
registered  mail,  postage  prepaid.  A  check  of  the  company  or  its  duly 
authorized  agent  shall  be  deemed  a  sufficient  tender.  The  affidavit  of  any 
officer,  agent  or  employee  of  the  company,  duly  autiiorized  for  that  pur- 
pose, that  such  notice  has  been  served  and  such  return  premium,  if  any, 
has  been  paid  or  tendered,  as  provided  in  this  section,  shall  be  prima  facie 
evidence  that  cancellation  has  been  duly  effected. 

If  a  policy  is  made  payable  to  a  mortgagee  or  any  person  other  than  the 
insured,  notice  shall  be  given  as  above  provided  to  the  payee  as  well  as  to 
the  insured. 

Policies  subject  to  cancellation  by  the  insured  upon  giving  notice  to  the 
company  may  be  cancelled  by  serving  such  notice  in  the  manner  herein 
provided  upon  the  company  or  upon  its  agent  who  issued  the  policy. 

Whoever  knowingly  and  wilfully  makes  a  false  affidavit  under  this 
section  shall  be  punished  by  a  fine  of  not  less  than  one  hundred  nor  more 
than  one  thousand  dollars  or  by  imprisonment  for  not  more  than  one 
year. 

This  section  shall  not  apply  to  nor  be  deemed  to  prevent  the  termina- 
tion of  any  policy  by  mutual  consent  of  the  parties,  nor  shall  it  require  the 
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28  payment  or  tender  of  a  return  premium  upon  the  cancellation  of  a  policy 

29  which  provides  for  the  payment  of  a  return  premium  when  ascertained 

30  or  upon  demand  after  cancellation. 

1  Section  187D.     A  company  issuing;  any  policy  of  insurance  which  Cancellation 

2  pro\ides  for  cancellation  by  the  company  upon  ^i^'i'iS  written  notice  to  Im-i"''of''''^" 

3  the  insured  and  for  the  payment  or  tender  to  the  insured  of  a  return  'S.'sae  §  i 

4  premium  at  any  time  either  before,  at  or  after  cancellation,  may  cancel 

5  such  policy  by  giving  the  notice  provided  therein  in  the  manner  pre- 
li  scribed  by  section  one  hundred  and  eighty-seven  C  without  tendering 
7  or  paying  at  any  time  or  in  any  case  any  return  premium  thereon,  if  the 
S  insured  has  not  prior  to  the  date  of  such  notice,  actually  paid  the  premium 
9  thereon  either  to  the  company,  or  to  its  agent  who  issued  the  policy,  or 

10  to  the  duly  licensed  insurance  broker  who  negotiated  it  or  its  continuance 

11  or  renewal. 

1  Section  188.     A  paid  officer  of  a  domestic  mutual  company  who  Penalty  for 

2  asks  for,  receives  or  procures  to  be  obtained  or  uses  a  proxy  to  vote  in  ""proxy.  "^^ 

3  violation  of  any  provision  of  section  seventy-six  or  ninety-four  shall  be  l^foj^^*' 

4  punished  by  a  fine  of  not  less  than  one  hundred  nor  more  than  three  5*^07  ^^^* 

5  hundred  dollars. 

R.  L.  IIS,  §  107.  1907,  576,  §§  116,  122.  1908,  162. 

1  Section  189.    A  company  or  any  officer  or  agent  thereof  who  makes,  Penalty  for 

2  issues  or  delivers  a  policy  of  insurance  or  an  annuity  or  pure  endowment  pSu-'i"!  in'" ' 

3  contract  in  violatioji  of  this  chapter  shall,  except  as  otherwise  provided,  th?s''c'hapt°er. 

4  forfeit  not  less  than  fifty  nor  more  than  five  hundred  dollars. 

1907,  576,  §  29.  1920,  150.  1924,  406,  5  16. 

1      Section  190.    [Repealed,  1924,  406,  §  17.] 

1  Section  191.    The  commissioner  may  require  a  company  to  submit  companies  to 

2  for  his  inspection  copies  of  any  policy  form  used  by  the  company;   a  drcSrirel^tc, 

3  form  of  any  rider,  endorsement  or  application  u.sed  in  connection  there-  penalty''^'' 

4  with,  and  copies  of  any  circular  or  other  ad\ertising  matter  issued  by  ^^^°'  '^^'  ^  ^■ 

5  it  in  the  comnioinvealth.  A  company,  or  any  officer  or  agent  thereof 
a  who,  within  thirty  days  after  receipt  of  a  written  request  therefor, 

7  neglects  or  refuses  to  comply  with  this  section  shall  be  punished  by  a 

8  fine  of  not  less  than  one  hundred  nor  more  than  five  hundred  dollars. 

1  Section  192.    All  provisions  of  law  relative  to  the  filing  of  policy  Riders,  etc., 

2  forms  with,  and  the  approval  of  such  forms  by,  the  commissioner  shall  apptovaUf 

3  also  apply  to  all  forms  of  riders,  endorsements  and  applications  designed  S'I'im?"?"'. 

4  to  be  attached  to  such  policy  forms  and  when  so  attached  to  constitute  1924!  285!  §4: 

5  a  part  of  the  contract;  provided,  that  riders  or  endorsements  used  at  the 

6  request  of  individual  policyholders  in  connection  with  policies  of  life  or 

7  endowment  insurance  relative  to  the  distribution  of  benefits  payable 

8  under  their  policies  or  to  the  reservation  of  rights  or  benefits  thereunder, 

9  and  riders  or  endorsements  used  under  the  ninth  clause  of  section  ninety- 

10  nine  in  connection  with  policies  of  fire  insurance  issued  under  section 

11  one  hundred  and  two  A,  may  be  used,  so  far  as  consistent  with  law, 

12  without  such  approval. 
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Certain  policies 
binding  on 
company 
though  issued 
contrary  to 
this  chapter. 
1854.  4.53,  §  36. 
1856,  2.52,  §  49. 
G.  S.  58,  §  72. 


Section  19.3.     Any  policy  of  insurance  or  any  annuity  or  pure  en-  1 

dowment  contract  issued  in  violation  of  any  provision  of  this  chapter  2 

shall  be  valid  and  binding  upon  the  company  issuing  it,  and  the  rights,  3 

duties  and  obligations  of  the  parties  thereto  shall  be  determined  by  this  4 

chapter.  5 


1873,  331,  5  6. 

1881,  166,  5  2. 

P.  S.  119,  §§  140, 

200. 

1887,  214,  5  105. 

1894,  522,  §  lOS. 


R.  L.  118,  §105. 
1907,  576,  |§  29, 
114,  122. 
1910,  493,  §  4. 

1919,  110. 

1920,  150. 


160  Mass.  413. 
165  Mass.  501. 
182  Mass.  389. 
184  Mass.  177. 
232  Mass.  214. 


Information 
in  equity  in 
superior  court 
to  enforce  this 
chapter. 
1922,  417,  §  1. 


Section  19.3A.    The  superior  court  shall  have  jurisdiction  in  equity,  1 

upon  an  information  filed  by  the  attorney  general  at  the  relation  of  the  2 

commissioner,  to  restrain  all  violations  of  this  chapter  and  to  enforce  3 

compliance  with  the  provisions  thereof  and  payment  of  all  fines,  for-  4 

feitures  or  penalties  provided  thereby.    The  remedy  herein  provided  shall  5 

be  in  addition  to  all  other  remedies  otherwise  provided  by  law  or  by  this  6 

chapter,  and  not  in  substitution  therefor.  7 


general  penalty. 

General               SECTION  194.     Whocvcr  violates  any  provision  of  this  chapter,  the  1 

1887, 214,         penalty  whereof  is  not  .specifically  provided  for  herein,  shall  be  punished  2 

i894,522,  §110.  by  a  fine  of  not  more  than  five  hundred  dollars.  3 


R.  L. 118. ! 
1907,  576, 


111. 
i§  120,  122. 


1908,  511,  §  4. 
1912,  401,  §  4. 


1920,  147, 


CHAPTER     176. 

FRATERNAL  BENEFIT  SOCIETIES. 


Sect. 
1. 
2. 
3. 

4. 

5. 
6. 


10. 

11. 
12. 
13. 
14. 

15. 

16. 


Definitions. 

Lodge  system  defined. 

Representative  form  of  government 
defined. 

Form  of  government  of  certain  socie- 
ties. 

Laws  applicable  to  fraternal  societies. 

Formation  of  corporation. 

First  meeting. 

Preliminary  license,  etc.,  for  society 
on  the  lodge  pl.in. 

Certificate  of  organization,  etc. 

Effect  of  failure  to  do  business  for  a 
year. 

Altering  purpose  of  corporation. 

Merger  or  transfer. 

Creation  of  death  fund,  etc. 

Proportion  of  payments  which  may  be 
used  for  expenses. 

Deferred  payments  considered  as  lia- 
bilities. 

Certain  societies  may  grant  extended 
or  paid-up  protection,  etc. 


Sect. 
17. 


IS. 
19. 
20. 
21. 

22. 
23. 

24. 

25. 
26. 

27. 

28. 
29. 
30. 

31. 
32. 
33. 


Waiving  of  mortuary  contributions 
from  members.  Distribution  of 
surplus. 

Investment  of  funds. 

Payment  of  death  benefits,  etc. 

Certificates,  etc. 

Beneficiaries,  etc. 

Burial  benefits. 

Death  benefits  on  lives  of  children. 

Medical  examination  of  children, 
etc. 

Reserves  on  children's  certificates. 

Separation  of  assets,  etc.,  connected 
with  children's  insurance. 

Payments  to  expense  fund.  Chil- 
dren's certificates. 

Continuation  of  child's  certificate. 

Action  by  beneficiary. 

Money,  etc.,  not  liable  to  attach- 
ment. 

Beneficial  members. 

Constitution  and  by-laws. 

Where  meetings  may  be  held. 


Chap.  170.] 
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Sect. 

34.  Subordinate   bodies  may   not   waive 

provision  of  constitution,  etc. 

35.  Copies  of  amendments  to  be  filed. 

36.  E.tamination  of  domestic  societies. 

37.  Commissioner    not    to    make    public 

financial  .statements  pending  exam- 
ination, etc.  Admissibility  in  evi- 
dence of  report  of  examination. 
May  act  before  examination  in  cer- 
tain cases. 

38.  Annual  statement. 

39.  Reports    by    societies   on    the    lodge 

system. 
39A.  Valuation  of  securities. 

40.  Extra    rates    in    case    of    deficiency. 

Class  of  members  at  higher  rates. 

41.  Foreign  societies. 

42.  Appointment  of  commissioner  as  at- 

torney for  ser\Mce  of  process. 

43.  Revocation  of  license  of  foreign  so- 

ciety. 

44.  Examination  of  foreign  societies. 


Sect. 
45. 

46. 


46A. 


47. 


47A. 


48. 
49. 


50. 


Domestic  societies  with  limited  mem- 
bership, etc.,  regulated.     Penalty. 

Same  subject.  Certain  societies  ex- 
empt from  certain  provisions  of 
law.  Payment  upon  death  of  wife 
of  member.  Furnishing  physicians 
and  nurses  permitted.  Incorpora- 
tion. Filing  copy  of  by-laws.  Fi- 
nancial statements.     Penalty. 

Payment  of  disability  benefits  by  sub- 
ordinate lodges. 

Unlawful  business  may  be  enjoined, 
etc. 

Validity  of  certain  contracts  of  insur- 
ance. Rights,  etc.,  of  parties,  how 
determined. 

Penalties  for  false  statements. 

Acting  or  advertising  as  representa- 
tive of  unauthorized  society  penal- 
ized. 

General  penalty. 


1  Section  1.     In  this  chapter  the  following  words  shall  have  the  fol-  ^nfgaTu. 

2  lowing  meanings:  |5«^46' 

3  "Commissioner",  the  commissioner  of  insurance. 

4  "Fraternal  benefit  society"  or  "society",  any  corporation,  associa- 

5  tion,  society,  order,  fraternity  or  other  organization  without  capital 

6  stock,  organized  and  carried  on  solely  for  the  mutual  benefit  of  its  mein- 

7  bers  or  their  beneficiaries,  and  not  for  profit,  and  either  with  a  lodge 

8  system,  with  ritualistic  form  of  work  and  representative  form  of  govern- 

9  ment,  or  without  a  lodge  system,  under  the  direct  control  of  its  members, 

10  which  makes  provision  for  the  payment  of  death  or  disability  benefits  J 

11  or  both. 


1  Section  2.     Any  such  society  shall  be  deemed  to  be  operating  on  the  Lodge  system 

2  lodge  system  when  it  has  a  supreme  governing  or  legislative  body,  and  i9oi',''422, 5 11. 

3  subordinate  lodges  or  branches,  by  whatever  name  knowm,  to  which  fgi\  HI]  |  f ; 

4  members  are  elected,   initiated  and  admitted  in  accordance  with  its  lOp.  a.  G.54. 

5  constitution,   by-laws,  and  prescribed   ritualistic  ceremonies,  and  the 

6  subordinate  lodges  or  branches  of  which  are  required  by  the  by-laws 

7  of  such  society  to  hold  regular  or  stated  meetings  at  least  once  in  each 

8  month. 


1  Section  3.     Any  such  society  shall  be  deemed  to  have  a  representa-  Representative 

2  tive  form  of  government  when  it  shall  provide  in  its  constitution  and  emment 

3  by-laws  for  a  supreme  legi.slative  or  governing  body,  composed  of  repre-  190^422. 

4  sentatives  elected  either  by  the  members  or  by  delegates  elected  directly  l^  l'.Vi'q!^' 

5  or  indirectly  by  the  members,  together  with  such  other  members  as  f|i\'_  628!'§  3. 

6  may  be  prescribed  by  its  constitution  and    by-laws;   provided,   that 

7  the  elective  members  shall  have  not  less  than  two  thirds  of  the  votes 
S  nor  less  than  the  number  of  votes  required  to  amend  its  constitution 
9  and  by-laws;    and  provided,  further,  that  the  meetings  of  the  supreme 

10  or  governing  body  and  the  election  of  officers,  representatives  or  dele- 

11  gates  shall  be  held  as  often  as  once  in  four  years.     The  members,  f>ffi- 
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[Chap.  176. 


Form  of 
government 
of  certain 
societies. 
1901,  422,  § 
R.  L.  119.  § 
1911.  628.  § 
div.  b. 
1913,  617.  § 

1915.  39. 

1916,  4. 
206  Mass.  1 


80. 


cers,  representatives  or  delegates  of  a  fraternal  benefit  society  shall  not  12 
vote  by  proxy.  13 

Section  4.     A  corporation  which  limits  its  membership  to  the  mem-  1 

bers  of  a  particular   fraternal   beneficiary   corporation,   fraternity  or  2 

religious  denomination,  or  to  the  graduates  of  a  designated  professional  .3 

or  vocational  school,  or  to  the  employees  or  ex-employees  of  cities  or  4 

towns  or  of  the  commonwealth  or  of  the  federal  government,  or  to  the  5 

employees  or  ex-employees  of  a  designated  firm,  business  house  or  cor-  6 

poration,  or  of  any  department  of  a  designated  firm,  business  house  or  7 

corporation,  or  to  persons  of  the  same  foreign  extraction  retaining  common  8 

national  interests  and  designation,  or  to  persons  of  the  same  occupation,  9 

may  be  on  the  lodge  system,  and  if  not  on  the  lodge  system  shall  be  10 

governed  by  a  direct  vote  of  its  members  without  the  lodge  system.     A  11 

corporation  not  so  limiting  its  membership  shall  be  on  the  lodge  system,  12 

with  a  representative  form  of  government  as  defined  in  sections  two  13 

and  three.  14 


Laws  applicable 

to  fraternal 

societies. 

1875, 

107, 

§1. 

1877, 

204, 

§2. 

1880, 

196, 

§4. 

P.  S. 

115, 

§  10. 

1885, 

183, 

§1. 

1888, 

429, 

§  19. 

1890, 

421, 

§  1. 

1894, 

367, 

5  IS. 

1898, 

474, 

§  22. 

Formation 
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1888, 

429, 

§§1, 

2. 

1894, 

367, 

§§  1. 

2. 

1898, 

474, 

§§  1. 

2. 

1899. 

442, 

§§1. 

2. 

1901, 

422, 

§§  1. 

2. 

R.  L 

109, 

§8; 

110, 

§§  15 

,  16; 

119, 

§§  1 

2. 

1905, 

315. 

1911, 

628, 

§  12, 

divs. 

a  and  b. 

1913, 

617, 

§2. 

1915, 

39. 

1916, 

4. 
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Section  5.  Societies  shall  be  governed  by  this  chapter,  and  shall  be 
exempt  from  all  other  provisions  of  the  insurance  laws  of  the  common- 
wealth except  sections  sixteen  and  one  hundred  and  seventy-eight  to 
one  hundred  and  eighty,  inclusive,  of  chapter  one  hundred  and  seventy- 
five,  not  only  in  governmental  relations  with  the  commonwealth,  but  for 
every  other  purpose;  and  no  law  hereafter  enacted  shall  apply  to  them 
unless  they  are  ex-pressly  designated  therein. 


1899,  442,  §  27. 
1901,  422,  §  27. 


R.  L.  119,  §  22; 
120,  §  1. 


1910,  493,  §  3. 

1911,  628,  §  4. 


Section  6.  Seven  or  more  persons,  residents  of  the  commonwealth,  1 
may  form  a  corporation  for  the  purposes  set  forth  in  this  chapter.  The  2 
agreement  of  association  shall  state  that  the  subscribers  thereto  associate  3 
themselves  with  the  intention  of  forming  a  corporation,  the  corporate  4 
name  assumed,  the  purpose  for  which  it  is  formed,  and  the  town,  which  5 
shall  be  in  the  commonwealth,  in  which  it  is  established  or  situated.  The  6 
name  shall  not  so  closely  resemble  the  name  of  any  corporation  or  insur-  7 
ance  company  already  transacting  business  in  the  commonwealth  as  to  8 
mislead  the  public  or  lead  to  confusion.  Any  lawful  social,  intellectual,  9 
educational,  charitable,  benevolent,  moral  or  religious  advantages  may  10 
be  set  forth  among  the  purposes  of  the  corporation.  If  the  corporation  11 
limits  its  membership  as  provided  in  section  four,  the  agreement  of  asso-  12 
elation  shall  state  the  maximum  amounts  of  benefits  to  be  paid,  and  shall  13 
designate  to  which  one  of  the  classes  mentioned  in  said  section  its  mem-  14 
bership  is  restricted.  15 


First  meeting, 
1888.  429, 
§5  3,5,7. 
1894,  367, 
§§  3-5,  7. 

1898,  474, 
§§  3-5,  7. 

1899,  442, 
§5  3-5,7. 
1901,  422, 
§§3,  4.  7. 
R.  L.  110. 

§§  17,  19.  20; 
119,  5  2; 
125.  §  6, 
1911,  628 
div.  c. 

192  Mass.  150. 
1  Op.  A.  G.  411 


12, 


Section  7.     The  first  meeting  of  the  associates  shall  be  called  by  a  1 

notice,  signed  by  one  or  more  of  the  subscribers  to  the  agreement,  stating  2 

the  time,  place  and  purpose  of  the  meeting;   a  copy  of  the  notice  shall,  3 

seven  days  at  least  before  the  day  appointed  for  the  meeting,  be  given  4 

to  each  subscriber,  or  left  at  his  usual  place  of  business  or  place  of  resi-  5 

dence,  or  deposited  in  the  post  office,  postpaid,  addressed  to  him  at  his  6 

usual  place  of  business  or  residence.     Whoever  gives  such  notice  shall  7 

make  an  affidavit  of  his  doings,  which  shall  be  recorded  in  the  records  8 

of  the  corporation.     At  such  first  meeting,   including  any  reasonable  9 

adjournment  thereof,  an  organization  shall  be  effected  by  the  choice  by  10 

ballot  of  a  temporary  clerk,  who  shall  be  sworn,  and  by  the  adoption  11 
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12  of  by-laws,  and  the  election  by  ballot  of  directors,  president,  secretary 

13  and  treasurer,  or  other  officers  corresponding  thereto,  with  powers  and 

14  duties  similar  to  those  of  such  officers,  and  such  other  officers  as  the 
1,5  by-laws  may  provide  for;  but  at  such  election  no  person  shall  be  eligi- 

16  ble  as  a  director  or  other  officer  who  has  not  subscribed  the  agreement 

17  of  association.    The  temporary  clerk  shall  make  and  attest  a  record  of 

18  the  proceedings  until  the  secretary  has  been  chosen  and  sworn,  incluiling 

19  a  record  of  such  choice  and  qualification.     The  president,   secretary 

20  and  a  majority  of  the  directors,  or  other  officers  corresponding  thereto, 

21  shall  forthwith  make,  sign  and  swear  to  a  certificate  of  organization 

22  in  duplicate,  setting  forth  a  true  copy  of  the  agreement  of  association, 

23  with  the  names  of  the  subscribers  thereto,  the  date  of  the  first  meeting 

24  and  of  the  successive  adjournments  thereof,  if  any;  and  said  certificate 

25  of  organization  and  duly  certified  copy  of  the  by-laws,  and  copies  of  all 

26  proposed  forms  of  benefit  certificates,  applications  therefor  and  litera- 

27  ture  to  be  issued  by  the  corporation  shall  be  filed  with  the  commis- 

28  sioner,  who  may  require  such  further  information  as  he  deems  neces- 

29  sary;    and  if  the  purposes  and  by-laws  of  the  corporation  conform  to 

30  the  requirements  of  tiiis  chapter  and  all  its  provisions  have  been  com- 

31  plied  with,  the  commissioner  shall  so  certify,  and  place  on  file  the  agree- 

32  ment  of  association,  one  of  the  duplicate  certificates  of  organization, 

33  and  a  copy  of  the  by-laws  approved  by  him. 

1  Section  8.     The  commissioner  shall  then  furnish  the  incorporators  Preliminary 

2  of  any  such  society,  if  on  the  lodge  plan,  with  a  preliminary  license,  for  socieV"" 

3  authorizing  it  to  solicit  members  for  the  purpose  of  completing  its  or-  pran^*" '°'^^'' 

4  ganization.     It  shall  collect  from  each  applicant  the  amount  of  not  }|^|;  1*°]  \  |; 

5  more  than  one  periodical  benefit  assessment  or  pajonent,  in  accordance  Jl^f^lf  ||- 

6  with  its  tables  of  rates  as  provided  bv  its  constitution  and  by-laws,  R.^lisff;, 

I      ,     ,,    .  ,  ,.       ^  •         !•  1  1911,  D.;o,  s  1a, 

t  and  shall  issue  to  every  such  applicant  a  receipt  tor  the  amount  so  div.  d. 

8  collected.     But  no  such  society  shall  incur  any  liability  other  than  1920!  257,'  §  1. 

9  for  such  advance  payments,  nor  issue  any  benefit  certificate,  nor  pay  or 

10  allow,  or  oft'er  or  promise  to  pay  or  allow,  to  any  person  any  death  or 

11  disability  benefit  until  actual  bona  fide  applications  for  death  or  dis- 

12  ability  benefit  certificates,  as  the  case  may  be,  have  been  secured  from 

13  at  least  five  hundred  persons,  and  all  such  applicants  for  death  bene- 

14  fits  shall  have  been  regularly  examined  by  legally  qualified  practicing 

15  physicians,  and  certificates  of  such  examinations  have  been  duly  filed 

16  and  approved  by  the  chief  medical  examiner  of  the  society;    nor  until 

17  there  shall  be  established  ten  subordinate  lodges  or  branches,  in  which 

18  said  five  hundred  applicants  have  been  initiated;    nor  until  there  has 

19  been  submitted  to  the  commissioner,  on  oath  of  the  president  and  secre- 

20  tary  or  corresponding  officers  of  such  society,  a  list  of  the  said  appli- 

21  cants,  giving  their  names,  addresses,  date  of  examination,  date  of  ap- 

22  proval,  date  of  initiation,  name  and  number  of  the  subordinate  branch 

23  of  which  each  applicant  is  a  member,  amount  of  benefits  to  lie  granted, 

24  and  rate  of  regular  payments  or  assessments,  which  for  societies  offering 

25  death  benefits  shall  not  be  lower  for  death  benefits  than  those  required 

26  by  the  National  Fraternal  Congress  Table  of  Mortality  as  adopted  by 

27  the  National  P^raternal  Congress  August  twenty-third,  eighteen  hundred 

28  and  ninety-nine,  or  any  higher  Standard  at  the  option  of  the  society, 

29  with  an  interest  assumption  not  higher  than  four  per  cent  per  annum; 

30  nor  until  it  shall  be  shown  to  the  commissioner,  by  the  sworn  statement 

31  of  the  treasurer  or  corresponding  officer  of  such  society,  that  at  least  five 
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hundred  applicants  for  death  benefits  have  each  paid  in  cash  one  regular  32 
payment  or  assessment  as  herein  provided,  and  the  payments  in  the  .3.3 
aggregate  shall  amount  to  at  least  twenty-five  hundred  dollars,  all  of  .34 
which  shall  be  credited  to  the  mortuary  or  disability  fund  on  account  of  35 
the  applicants,  and  no  part  of  which  may  be  used  for  expenses.  Such  36 
advance  payments  shall,  during  the  period  of  organization,  be  held  in  trust  37 
for  the  applicants,  and,  if  the  organization  is  not  completed  within  one  38 
year  as  hereinafter  provided,  shall  be  returned  to  them.  The  commis-  .39 
sioner  may  make  such  examination  and  require  such  further  information  40 
as  he  deems  advisable;  and  upon  presentation  of  satisfactory  evidence  41 
that  the  society  has  complied  with  all  the  provisions  of  this  chapter,  he  42 
shall  issue  to  the  society  a  certificate  to  that  effect.  43 

SaiSzatfon!         SECTION  9.     The  socicty  shall  file  a  certificate  of  organization,  with  the  1 

18SS  i'>9  ?'?    certificate  of  the  commissioner  endorsed  thereon,  and  if  on  the  lodge  plan  2 

1894:  sot!  I  ?:    also  the  certificate  required  by  the  preceding  section,  in  the  office  of  the  3 

1899]  442!  §  ?:    state  secretary,  who,  upon  the  receipt  of  five  dollars,  shall  issue  a  certifi-  4 

R.  t.  iio',  § 20;  cate  in  the  following  form:  5 

119,  §  2. 

1911,628,112,  ^  ,, 

div.  e.  Commonwealth  of  Massachusetts. 

1931,394, 

§  ySv  ,,,,  Be  it  known  that  whereas  (here  the  names  of  the  subscribers  to  the  agree- 
151  Mall:  558:  meiit  of  the  association  shall  be  inserted)  have  associated  themselves  with  the 
intention  of  forming  a  corporation  under  the  name  of  (here  the  name  of  the 
corporation  shall  be  inserted),  for  the  purpose  (here  the  purpose  declared  in 
the  agreement  of  association  shall  be  inserted),  and  have  complied  with  the 
provisions  of  the  statutes  of  the  commonwealth  in  such  case  made  and  pro- 
vided, as  appears  from  the  certificate  of  officers  of  said  corporation,  duly 
certified  by  the  commissioner  of  insurance  and  recorded  in  this  ofRce:  Now, 
therefore,  I  (here  the  name  of  the  secretary  shall  be  inserted),  secretary  of  the 
commonwealth  of  Massachusetts,  do  hereby  certify  that  said  (here  the  names 
of  the  subscribers  to  the  agreement  of  association  shall  be  inserted),  their  asso- 
ciates and  successors,  are  legally  organized  and  established  as,  and  are  hereby 
made  a  corporation,  under  the  name  of  (here  the  name  of  the  corporation  shall 
be  inserted),  with  the  powers,  rights  and  privileges,  and  subject  to  the  limita- 
tions, duties  and  restrictions  which  by  law  appertain  thereto.  Witness  my 
official  signature  hereunto  subscribed,  and  the  great  seal  of  the  commonwealth 
of  Massachusetts  hereunto  affixed,  this  day  of  in  the 

year  .    (In  these  blanks  the  day,  month  and  year  of  the  execution  of  the 

certificate  shall  be  inserted.) 

The  state  secretary  shall  sign  the  same  and  cause  the  seal  of  the  com-  6 

monwealth  to  be  affixed  thereto,  and  the  certificate  shall  be  conclusive  7 

evidence  of  the  existence  of  the  corporation  at  the  date  of  the  certificate.  8 

He  shall  also  cause  a  record  of  the  certificate  to  be  made,  and  a  certi-  9 

fied  copy  of  the  record  may  be  given  in  evidence  with  like  effect  as  the  10 

original.  H 

feuurlfo  do         Section  10.     If  any  society  fails  to  secure  its  certificate  of  incorpora-  1 

business  for       ^ion  and  to  begin  business  within  one  vear  after  the  date  of  receiving  2 

1889, 429, 1 17.  the  certificate  of  the  commissioner,  as  provided  in  section  seven,  its  6 

i89s:  474:  §  2o:  agreement  of  association  and  all  proceedings  thereunder  shall  become  4 

190?:  422;  i  it:  null  and  void ;   and  if  any  domestic  corporation  subject  to  this  chapter  5 

f?n:  628;  §  12;  ceases  to  do  business  for  "the  period  of  one  year,  its  charter  or  certificate  6 

'^'^'  '■              of  incorporation  shall  become  null  and  void.  7 

pirporiof  Section  11.    A  domestic  fraternal  benefit  corporation  may,  with  the    1 

corporation.       approval  of  the  commissioner,  change  the  purposes  for  which  it  was    2 
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3  incorporated  so  as  to  permit  it  to  transact  any  business  authorized  by  isss.  429,  §  17 

4  this  chapter.    Upon  such  approval  the  presiding,  financial  and  recording  isgs!  tu'.  1 20' 

5  officers,  and  a  majority  of  its  other  officers  having  the  powers  of  di-  \Iq\[  P22. 1 25 

6  rectors,  shall  file  in  the  office  of  the  state  secretary  a  certificate,  with  fg'n;  ^28.' §  13 

7  the  approval  of  the  commissioner  endorsed  thereon,  setting  forth  the  !^fg',j^^*' 

8  change  in  the  purposes  of  the  corporation.    The  state  secretary  shall, 

9  upon  receipt  of  five  dollars,  cause  such  certificate  to  be  filed  in  his  office. 

10  Every  domestic  fraternal  beneficiary  corporation  may  exercise  all  the 

11  rights,  powers  and  privileges  conferred  by  this  chapter,  including  the 

12  powers  specified  in  section  thirty-two,  or  its  certificate  of  incorporation 

13  or  charter,  not  inconsistent  herewith,  and  shall  be  subject  to  this  chapter, 

14  as  if  reincorporated  hereunder. 

1  Section  12.     No  domestic  society  shall  merge  with  or  accept  the  Merger  or 

2  transfer  of  the  membership  or  funds  of  any  other  society  unless  such  1882!  195,  §  4. 
.3  merger  or  transfer  is  evidenced  by  a  written  contract,  setting  out  in  \lll]  tfi[  ^  ^"^ 

4  full  the  terms  and  conditions  of  the  merger  or  transfer,  and  filed  with  }|94'Jot,  59 

5  the  commissioner,  together  with  a  sworn  statement  by  the  president  and  J|9^'  f^*- 1 J^. 

6  secretary,  or  corresponding  officers,  of  each  of  said  societies  of  its  finan-  jsoi.  422,  §  le. 

7  cial  condition,  and  a  sworn  certificate  of  the  said  officers  of  each  of  i908!46.3.' 

8  the  contracting  societies  that  the  merger  or  transfer  has  been  approved  215  iiass'  347.' 

9  by  a  vote  of  two  thirds  of  the  members  of  the  supreme  legislative  or 

10  governing  body  of  each  of  said  societies. 

11  Upon  the  submission  of  said  contract,  financial  statements  and  cer- 

12  tificates,  the  commissioner  shall  examine  them,  and  if  he  shall  find  the 

13  said  financial  statements  correct,  and  the  said  contract  in  conformity 

14  with  this  section,  and  that  the  merger  or  transfer  is  just  and  equitable 
L5  to  the  members  of  each  of  said  societies,  he  shall  approve  the  merger  or 
IG  transfer,  issue  his  certificate  to  that  eft'ect,  and  thereupon  the  said  con- 

17  tract  of  merger  or  transfer  shall  be  of  full  force  and  effect;   provided, 

18  that  no  such  merger  proposed  by  two  societies  not  incorporated  in  the 

19  same  state  shall  go  into  effect  until  approved  by  the  commissioner,  or 

20  corresponding  officer,  of  each  state  incorporating  the  societies  involved 

21  in  the  proposed  transaction,  nor  until  their  joint  certificate  of  approval 

22  of  the  contract  therefor  is  issued. 

1  Section  13.    Any   society  may  create,   maintain,   invest,  disburse  Creation  of 

2  and  apply  a  death  fund,  any  part  of  which  may  in  accordance  with  efc'.     ""  ' 

3  the  by-laws  of  the  society  be  designated  and  set  apart  as  an  emergency,  5*i'f'4oa' 

4  a  surplus  or  other  similar  fund,  and  a  disability  fund.    Such  funds  shall  Jig*; '228!  ^  *' 

5  be  held,  invested  and  disbursed  for  the  use  and  benefit  of  the  society,  }|q9'44o'  ^  ^^' 

6  and  no  member  or  beneficiarv  shall  have  or  acquire  individual  rights  §5  li.  12. 

.  "^  .  .       1901    275* 

7  therein,  or  become  entitled  to  any  part  thereof,  except  as  provided  in  422, '§§  ii,  12. 

8  section  sixteen,  seventeen  or  nineteen.    The  funds  from  which  benefits  §§6.7.   ' 

9  shall  be  paid  shall  be  derived  and  the  fund  from  which  the  expenses  of  HH'  f"*'  ^  ^' 

10  the  .society  shall  be  defrayed  may  be  derived  from  periodical  or  other  }||  !J}J||-  jjj 

11  pavments  bv  the  members  of  the  societv  and  accretions  of  said  funds;  215  Jiass.  iss. 

if>  •  1     1        1  ■  1      11    1         •       '  I  1  •  2o6  Mass.  0O2. 

Iz  provided,  that  no  society  shall   be  incorporated,  and  no  society  not 

13  authorized  on  January  first,  nineteen  hundred  and  twelve,  to  do  busi- 

14  ness  in  the  commonwealth  shall  be  admitted  to  transact  business  therein, 

15  which  does  not  provide  for  stated  periodical  contributions  sufficient  to 

16  meet  the  mortuary  obligations  contracted,  when  \aiued  upon  the  basis 

17  of  the  National  Fraternal  Congress  Table  of  ^Mortality  as  adopted  by 
IS  the  National  Fraternal  Congress  August  twenty-third,  eighteen  hun- 
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dred  and  ninety-nine,  or  any  higher  standard,  with  interest  assumption  19 
not  more  than  four  per  cent  per  annum,  except  societies  providing  20 
benefits  for  disabihty  or  death  from  accident  only.  21 


Proportion  of 
payments 
which  may  be 
used  for 
expenses. 
1894,  367,  §  8. 

1897,  228. 

1898,  474,  §  11. 

1899,  442,  §  13. 
1901,  422, 

§§  12,  13. 


Section  14.  Every  provision  of  the  by-laws  of  the  society  for  pay- 
ment by  members  of  such  society,  in  whatever  form  made,  shall  dis- 
tinctly state  the  purposes  of  the  same  and  the  proportion  thereof  which 
may  be  used  for  expenses,  and  no  part  of  the  money  collected  for  mortu- 
ary or  disability  purposes  or  the  net  accretions  of  either  or  any  of  said 
funds  shall  be  used  for  expenses. 

R.  L.  119,  §§  7,  8.  1911.  628,  §  11.  244  Mass.  556.  256  Mass.  502. 


Deferred 
payments 
considered  as 
habilities. 
1911,  628,  §  9, 
subs.  2. 


Section  15.  Deferred  payments  or  instalments  of  claims  shall  be 
considered  as  fixed  liabilities  on  the  happening  of  the  contingency  upon 
which  such  payments  or  instalments  are  thereafter  to  be  paid.  _  Such 
liability  shall  be  the  present  value  of  such  future  payments  or  instal- 
ments upon  the  rate  of  interest  and  mortality  assumed  by  the  society 
for  establishing  contributions  and  for  valuation;  and  every  society 
shall  at  once,  upon  the  filing  of  due  proofs  of  the  happening  of  the  con- 
tingency, set  apart  a  fund  to  meet  such  deferred  payments,  regardless  of 
proposed  future  collections  to  meet  any  such  payments,  and  hold  such 
fund,  with  its  interest  accretions,  in  trust  for  the  beneficiary  entitled 
thereto. 

No  society  shall  provide  for  such  deferred  payments  or  instalments  12 
unless  it  possesses  the  full  reserve  specified  in  the  following  section,  or,  1.3 
if  paying  accident  benefits  only,  has  assets  sufficient  to  pay  all  its  14 
liabilities.  1^ 


1 
2 

3 
4 
5 
6 
7 
8 
9 
10 
11 


Certain  socie- 
ties may  grant 
extended  or 
paid-up  pro- , 
tection,  etc. 
1911,  628,  §  5, 
subs.  2. 
1917,  108. 
1919,  68. 
1926,  207. 
256  Mass.  502. 
Op   A.  G. 
(1918)  86. 


Section  16.  Any  society  which  shows  by  the  annual  valuation 
hereinafter  provided  for  that  it  is  accumulating  and  maintaining  the 
tabular  reserve  required  by  a  table  of  mortality  not  lower  than  the 
National  Fraternal  Congress  Table  of  Mortality  as  adopted  by  the 
National  Fraternal  Congress  August  twenty-third,  eighteen  hundred  and 
ninety-nine  and  four  per  cent  interest,  and  which  has  provided  for  stated 
periodical  mortuary  contributions  based  on  said  standard,  or  which 
shows  that  its  stated  periodical  mortuary  contributions  for  the  period  of 
the  five  years  next  preceding,  at  rates  at  no  time  higher  than  those  in 
use  following  said  period,  were  sufficient  to  pay  the  actual  claims  and 
maintain  the  aforesaid  reserve  for  said  period  without  recourse  to  the 
reserves  released  by  the  lapsing  of  certificates,  and  without  falling  below  12 
said  standard  for  any  two  consecutive  years  of  said  period,  may  grant  13 
to  its  members  such  extended  or  paid-up  protection  or  such  withdrawal  14 
equities  as  its  constitution  and  by-laws  may  provide;  provided,  that  such  15 
grants  shall  be  equitable,  and  shall  in  no  case  exceed  in  value  the  portion  16 
of  the  reserve  derived  from  the  payments  of  the  individual  members  to  17 
whom  thev  are  made.  1^ 


1 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 


Waiving  of 
mortuary 
contributions 
from  members. 
Distribution 
of  surplus. 
1911,  628.  §  5. 
subs.  3. 
1926,  206. 


Section  17.  Whenever  it  appears  by  a  valuation  certified  to  by  a 
competent  actuary  that  the  actual  assets  of  a  society  exceed  its  liabili- 
ties, including  in  liabilities  the  tabular  reserves  computed  on  the  basis 
specified  in  the  preceding  section,  by  an  amount  equal  to  five  per  cent  of 
said  reserves,  increased  by  an  amount  equal  to  all  its  other  mortuary 
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G  liabilities,  it  may,  by  vote  of  its  officers  having  the  powers  of  directors,  i928,  ise.  ^ 
7  and  for  such  period  as  its  assets  are  maintained  as  aforesaid,  waive  the  ^^"' 

S  further  collection  of  the  regular  mortuary  contributions  from  its  mem- 
9  bers.    A  society  maintaining  a  surplus  of  assets  in  excess  of  such  amount 

10  as  enables  it  to  waive  contributions  as  aforesaid  may  pay  back  to  its 

11  several  members  an  equitable  portion  of  such  surplus  in  such  manner  as 

12  may  be  determined  by  vote  of  said  officers. 


1  Section  18.     Every  society  shall  invest  its  funds  in  securities  per-  investment 

2  mitted  by  chapter  one  hundred  and  seventy-five  for  the  investment  of  isss^lg.  59. 

3  the  capital  of  insurance  companies  or  may  deposit  the  same  in  any  sav-  Jig";  ll\-  j  g 

4  ings  bank,  or  savings  department  of  a  trust  company,  chartered  under  }^^|'  j^s.  ^  ^^ 

5  the  laws  of  the  commonwealth;  provided,  that  any  foreign  society  per-  }|^^'^||  |  J| 

6  mitted  or  seeking  to  do  business  in  the  commonwealth  may  invest  its  R^l'.  m.  §  7. 

7  funds  in  accordance  with  the  laws  of  the  state  where  it  is  incorporated,  istii!  628^  §  10. 

8  and  provided,  further,  that  a  part  thereof,  not  exceeding  twenty  per  lois!  ise!  §  i. 

9  cent  of  its  death  fund,  may  be  invested  in  a  building  for  use  and  occu-  l^^t  ^  '' 

10  pation  by  the  society  as  its  home  office;    and  that  a  society  having 

11  branches  situated  in  the  Dominion  of  Canada  may  invest  a  part  of  its 

12  death  fund  in  the  public  funds  of  the  Dominion  of  Canada,  or  of  any 

13  province  of  the  Dominion  of  Canada,  not  exceeding  in  the  aggregate  an 

14  amount  equal  to  the  sum  of  its  collected  premiums  for  the  four  months 

15  last  past. 

1  Section  19.     Every  society  may  provide  for  the  payment  of  death  Payment  of 

2  benefits,  and  may  provide  for  the  payment  of  benefits  in  case  of  tempo-  et'^c^      ""^  ^' 

3  rary  or  permanent  physical  disability,  either  as  the  result  of  disease,  r^'hs.'Is.' 

4  accident  or  old  age;  provided,  that  the  period  of  life  at  which  the  pay-  jj^i^^**^' 

5  ment  of  benefits  for  disability  on  account  of  old  age  shall  commence  jsss.  429,  §  s. 

6  shall  not  be  under  seventy  years.     Such  society  may  give  a  member,  ism!  367, 5  8. 

7  when  permanently  disabled,  or  on  attaining  the  age  of  seventy,  all  or  isos!  474!  5  n- 

8  such  portion  of  the  face  value  of  his  certificate  as  the  by-laws  of  the  §5  u,'*i2.'i6. 

9  society  may  provide;   provided,  that  this  chapter  shall  not  prevent  the  §§"/,' n,''i2!"i'6. 

10  issuing  of  benefit  certificates,  for  a  term  of  years  less  than  the  whole  f^f'/e/yjii. 

11  of  life,  which  are  payable  upon  the  death  or  permanent  disability  of  the  |9i^'  p^-  8  ^• 

12  member  occurring  within  the  term  for  which  the  benefit  certificate  is  175  Mass.  396. 

13  issued.     Such  society  may,  upon  written  application  of  a  member,  accept  206  Mass.  m, 

14  a  part  of  the  periodical  contributions  for  mortuary  purposes  in  cash  and  2i5Mass.  iss. 

15  charge  the  remainder,  not  exceeding  one  half  of  tlie  periodical  contri-  ^^®  ^'^^'  ^^' 

16  butions,  against  the  certificate,  with  interest  payable  or  compounded 

17  annually  at  a  rate  not  lower  than  four  per  cent  per  annum;  provided, 

18  that  this  privilege  shall  not  be  exercised  except  by  societies  which  have 

19  readjusted  or  may  hereafter  readjust  their  rates  of  contributions,  and 

20  then  only  as  to  contracts  afl'ected  by  such  readjustment,  and  provided, 

21  further,  that  the  yearly  amount  and  the  amount  in  the  aggregate  of 

22  such  charges  against  the  certificates  of  members,   including  interest 

23  charged,  as  cannot  be  collected  on  account  of  the  lapsing  of  members 

24  against  whose  certificates  such  charges  have  been  made,  shall  be  stated 

25  in  the  records  of  the  proceedings  of  the  annual  or  other  regular  meet- 

26  ings  of  the  society.     Such  society  providing  on  January  first,  nineteen 

27  hundred  and  twelve,  for  tombstones  to  the  memory  of  deceased  members 

28  may  continue  such  provision,  but  not  at  an  expense  in  excess  of  one 

29  hundred  dollars  for  anv  member. 
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^t"*'^"^*'^^'  Section  20.     A  certificate  issued  by  any  society  shall  specify  the 

J|^J'|j'|:  l^y- amount  of  death  benefit  provided  thereby;    and  the  certificate,  the 
§11-  charter  or  articles  of  organization,  or,  if  it  is  a  voluntary  association, 

1911^628.' §8.'    the  articles  of  association,  the  constitution  and  by-laws  of  the  society 
2  0p.  A^G.212.  and  the  application  for  membership  and  medical  examination,  if  any, 


signed  by  the  applicant,  and  all  amendments  to  each  thereof,  shall  con 
stitute  the  agreement  between  the  society  and  the  members;  and  copies 
of  the  same,  certified  by  the  secretary  of  the  society  or  corresponding 
officer,  shall  be  received  in  evidence  of  the  terms  and  conditions  thereof. 

Any  changes,  additions  or  amendments  to  said  charter,  articles  of  in-  10 

corporation,   or  articles  of  association,   constitution  or  by-laws  duly  11 

made  or  enacted  subsequent  to  the  issuance  of  a  benefit  certificate  shall  12 

bind  the  member  and  his  beneficiaries,  and  shall  govern  and  control  the  13 

agreement  in  all  respects  in  the  same  manner  as  if  such  changes,  ad-  14 

ditions  or  amendments  had  been  made  prior  to  and  were  in  force  at  15 

the  time  of  the  application  for  membership.     The  foregoing  provision  16 

shall  be  incorporated  in  substance  in  every  benefit  certificate  hereafter  17 

issued.  18 


ii. 

i8. 


§  11. 


Beneficiaries, 

etc. 

1877,  204,  ! 

P.  S.  11.5,  ! 

1SS2,  195, 

§§  1.2. 

1888,  429,  §  8. 

1890.  341. 

1894,  328; 

367,  §  S. 

1897,  228. 

1898,  474. 

1899,  442, 
§§  11,  13. 
1901,  275; 
422.  §§  11, 
13;  487. 
R.  L.  119, 
§§  6.  8. 

1911,  628,  5  6. 
1913.  617,  §  1, 
140  Mass.  5.S0. 
142  Mass.  224. 

145  Mass.  134. 

146  Mass.  217, 
286. 

152  Mass.  272. 

153  Mass.  314. 
156  Mass.  431, 
435. 

158  Mass.  224, 

322. 

162  Mass.  98. 

178  Mass.  25, 

145. 

192  Mass.  477. 

196  Mass.  151. 

206  Mass.  131, 

158,  294. 

212  Mass.  224. 

222  Mass.  237. 

223  Mass.  237. 
234  Mass.  299. 
244  Mass.  189. 
255  Mass.  252. 
262  Mass.  7. 


Section  21.  Death  benefits  shall  be  payable  only  to  the  wife,  hus-  1 
band,  relative  by  blood,  father-in-law,  mother-in-law,  son-in-law,  daugh-  2 
ter-in-law,  stepfather,  stepmother,  stepchildren,  betrothed,  adopted  3 
children  or  adoptive  parents,  or  to  persons  dependent  upon  the  mem-  4 
ber;  provided,  that  if  after  the  issuance  of  the  original  certificate  the  5 
member,  his  wife  or  minor  children  shall  become  dependent  upon  an  6 
incorporated  charitable  institution  or  upon  a  home  situated  within  7 
the  commonwealth  and  incorporated  under  the  laws  thereof  and  main-  8 
tained  and  supported  by  any  secret  fraternity  or  order  for  the  care  and  9 
maintenance  of  its  aged,  infirm,  indigent  or  unfortunate  members,  or  10 
for  the  care  and  support  of  a  wife  or  widow  of  such  a  member,  or  for  11 
the  care,  support  and  education  of  minor  children  of  such  members  or  12 
of  deceased  members,  the  member  shall  have  the  privilege,  with  the  13 
consent  of  the  society,  of  making  such  institution  or  home  his  bene-  14 
ficiary  to  the  full  amount  becoming  due  or  payable  under  said  certifi-  1.5 
cate,  or  to  the  extent  of  the  amount  disbursed  for  the  benefit  of  said  16 
member,  his  wife,  widow  or  child,  by  such  charitable  institution  or  17 
home  at  the  rate  of  average  cost  of  maintenance  or  care  thereof  during  18 
the  period  such  member,  his  wife,  widow  or  children  shall  be  so  cared  19 
for,  together  with  any  sums  expended  by  such  institution  or  home  for  20 
assessments,  dues,  tax  or  other  payments  by  reason  of  such  benefit  21 
certificate  and,  subject  to  the  limitation  of  this  section,  another  person  22 
as  beneficiary  of  the  remainder.  Within  the  above  restrictions  each  23 
member  shall  have  the  right  to  designate  his  beneficiary,  and  from  24 
time  to  time  ha^•e  the  same  changed  in  accordance  with  the  by-laws  25 
of  the  society;  and  no  beneficiary  shall  have  or  obtain  any  vested  in-  26 
terest  in  the  said  benefit  until  the  same  has  become  due  and  payable  27 
upon  the  death  of  the  said  member;  provided,  that  any  society  may  28 
by  its  by-laws  limit  the  scope  of  beneficiaries  within  the  above  classes.  29 
If  a  benefit  certificate  has  been  la\\^'ully  issued  and  the  beneficiafy  30 
therein  named,  and  the  husband,  wife,  betrothed,  child,  adopted  child,  31 
parent,  adoptive  parent,  or  persons  dependent  upon  the  member  named  32 
in  the  benefit  certificate  have  all  died,  the  member,  with  the  consent  of  33 
the  officers  of  the  society  and  under  such  rules  as  they  may  prescribe,  34 
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35  may  have  any  other  person  substituted  as  beneficiary  therein.     Xo  con- 

36  tract  under  this  chapter,  except  where  an  incorporated   charital)Ie  in- 

37  stitution  or  home  is  made  beneficiary  as  aforesaid,  shall  be  valid  which 

38  shall  be  conditioned  upon  an  agreement  or  understanding  that  the  per- 

39  son  to  whom  the  death  benefit  is  made  payable  shall  pay  the  periodical 

40  or  other  contributions  of  the  member. 

1  Section  22.     Any  society  may  provide  in  its  by-laws  that  a  part  of  "iJ^^J^g 

2  the  amount  payable  as  a  death  benefit  may  be  used  to  pay  the  funeral  i9i7, 107. 

3  expenses  of  the  insured;    provided,  that  the  amovmt  so  paid  shall  not 

4  exceed  one  hundred  dollars,  and  shall  be  deducted  from  the  amount 

5  payable  as  a  death  benefit. 

1  Section  23.    Any  society  operating  on  the  lodge  system  may  provide  Death  benefits 

2  in  its  constitution  and  by-laws,  in  addition  to  other  benefits  provided  chiidrm" 

3  for  therein,  for  the  payment  of  death,  endowment  or  annuity  benefits  Jgiy',  21*'  ^  ^' 

4  upon  the  lives  of  children  between  the  ages  of  one  and  eighteen  years  at 

5  the  next  birthday,  for  whose  support  and  maintenance  a  member  of  the 

6  society  is  responsible.    Any  such  society  may  at  its  option  organize  and 

7  operate  branches  for  such  children,  and  membership  in  local  lodges  and 

8  initiation  therein  shall  not  be  recjuired  of  such  children,  nor  shall  they 

9  have  any  voice  in  the  management  of  the  society.    The  total  death  bene- 

10  fits  payable  as  abo\e  pro\ided  shall  in  no  case  exceed  the  following 

11  amounts  at  ages  at  the  next  birthday  after  death,  res{)ectively,  as  fol- 

12  lows:    one,  twenty-five  dollars;    two,  fifty  dollars;    three,  seventy-five 

13  dollars;  four,  one  hundred  dollars;  five,  one  hundred  and  thirty  dollars; 

14  six,  one  hundred  and  seventy-five  dollars;   seven,  two  hundred  dollars; 

15  eight,  two  hundred  and  fifty  dollars;    nine,  three  hundred  and  twenty- 

16  five  dollars;    ten,  four  hundred  dollars;    eleven,  five  hundred  dollars; 

17  twelve,  six  hundred  dollars;   thirteen,  seven  hundred  dollars;   fourteen, 

18  eight  hundred  dollars;    fifteen,  nine  hundred  dollars;    and  sixteen  to 

19  eighteen  years,  where  not  otherwise  authorized  by  law,  one  thousand 

20  dollars. 

1  Section  24.    No  death  benefit  certificate  as  to  any  child  shall  take  Medical  ex- 

2  effect  until  after  medical  examination  or  inspection  by  a  licensed  medical  chSn°°etf. 

3  practitioner,  in  accordance  with  the  by-laws  of  the  society,  nor  shall  any  HHi  \^l[  ^  '^■ 

4  such  benefit  certificate  be  issued  unless  the  society  shall  simultaneously 

5  put  in  force  at  least  five  hundred  such  certificates,  on  each  of  which  at 

6  least  one  assessment  has  been  paid,  nor  where  the  number  of  lives  repre- 

7  sented  by  such  certificates  falls  below  five  hundred.    The  death  benefit 

8  contributions  to  be  made  upon  such  certificate  shall  be  based  upon  the 

9  Standard  Industrial  Mortality  Table  or  the  English  Life  Table  Number 

10  Six,  with  a  rate  of  interest  not  greater  than  four  per  cent  per  annum,  or 

11  upon  a  higher  standard;    provided,  that  contributions  may  be  waived 

12  or  returns  may  be  made  from  any  surplus  held  in  excess  of  reserve  and 

13  other  liabilities,   as   provided   in   the   by-laws;    and   provided,   further, 

14  that  extra  contributions  shall  be  made  if  the  reserves  provided  for  in 

15  the  following  section  become  impaired.    Such  a  society  may  grant  to  the 

16  holder  of  such  a  certificate  such  extended  or  paid-up  protection  or  such 

17  withdrawal  equities  as  its  constitution  and  by-laws  may  provide,  but  in 
IS  no  case  to  exceed  in  value  the  reserve  held  against  the  individual 
19  certificate. 
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Reserves  on 
children's 
certificates. 
1917,  128,  §  3. 


Section  25.    Any  society  entering  into  insurance  agreements  under  1 

section  twenty-three  shall  maintain  on  all  such  contracts  the  reserve  2 

required  by  the  standard  of  mortality  and  interest  adopted  by  the  3 

society  for  computing  contributions  as  provided  in  section  twenty-four;  4 

and  the  funds  representing  the  benefit  contributions  and  all  accretions  5 

thereto  shall  be  kept  as  separate  and  distinct  funds,  independent  of  the  6 

other  funds  of  the  society,  and  shall  not  be  liable  for  nor  used  for  pay-  7 

ment  of  the  debts  and  obligations  of  the  society  other  than  the  benefits  8 

herein  authorized;    provided,  that  a  society  may  provide  that  when  a  9 

child  reaches  the  minimum  age  for  initiation  into  membership  in  such  10 

society,  any  benefit  certificate  issued   under  sections  twenty-three  to  11 

twenty-eight,  inclusive,  may  be  surrendered  for  cancellation  and  ex-  12 

changed  for  any  other  form  of  certificate  issued  by  the  society;    pro-  1.3 

vided,  also,  that  such  surrender  will  not  reduce  the  number  of  lives  14 

insured  in  any  children's  branch  below  five  hundred,  and  upon  the  15 

issuance  of  such  new  certificate  any  reserve  upon  the  original  certifi-  16 

cate  herein  provided  for  shall  be  transferred  to  the  credit  of  the  new  17 

certificate.     Neither  the  person  who  originally  made  application  for  18 

benefits  on  account  of  such  child,  nor  the  beneficiary  named  in  such  19 

original  certificate,  nor  the  person  who  paid  the  contribution  shall  have  20 

any  vested  right  in  such  new  certificate,  the  free  nomination  of  a  bene-  21 

ficiary  under  the  new  certificate  being  left  to  the  child  so  admitted  to  22 

benefit  membership.  23 


Separation  of         SECTION  26.     An  entirely  separate  financial  statement  of  the  busi- 

assets,  etc.,  .  i/  r 

connected  with  ness  transactions,  and  of  assets  and  liabilities  arising  therefrom,  shall  be 
made  in  its  annual  statement  to  the  commissioner  by  any  society  avail- 
ing itself  of  sections   twenty-three   to   twenty-eight,   inclusive.     The 


insurance. 
1917,  128,  §  4, 


separation  of  assets,  funds  and  liabilities  recjuired  hereby  shall  not  be 
terminated,  rescinded  or  modified,  nor  shall  the  funds  be  diverted  for 
any  use  other  than  as  specified  in  the  preceding  section,  as  long  as  any 
certificates  issued  under  sections  twenty-three  to  twenty-eight,  inclu- 
sive, remain  in  force;  and  this  requirement  shall  be  recognized  and  en- 
forced in  any  liquidation,  reinsurance,  merger  or  other  change  in  the  10 
condition  or  status  of  the  society.  11 


Payments  to 
expense  fund. 
Children's 
certificates. 
1917,  128,  §  5. 


Section  27.    Any  society  may  provide  in  its  by-laws  and  in  the  cer-  1 

tificate  issued  under  sections  twenty-three  to  twenty-eight,  inclusive,  2 

for  specified  payments  on  account  of  the  expense  or  general  fund,  which  3 

may  be  mingled  with  the  general  fund  of  the  society  or  not  as  its  con-  4 

stitution  and  by-laws  may  provide.  5 


Continuation 
of  child's 
certificate. 
1917,  128,  §  6. 


Section  28.  In  case  of  the  termination  of  membership  in  the  society 
by  the  person  responsible  for  the  support  of  any  child  on  whose  ac- 
count a  certificate  has  been  issued  under  .sections  twenty-three  to  twenty- 
eight,  inclusive,  the  certificate  may  be  continued  for  the  benefit  of  the 
estate  of  the  child,  or  for  the  benefit  of  any  other  person  responsible 
for  the  support  and  maintenance  of  such  child,  provided  the  contribu- 
tions are  continued. 


be^nefiiiary.  Section  29.     The  bcneficiary  under  a  certificate  issued  by  any  so-     1 

1918,257,  §371.  ciety  may  maintain  an  action  thereon  in  his  own  name.  2 

1919,  5.  1920,  2. 
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1  Section  30.    Money  or  other  benefit,  charity  or  relief  or  aid,  to  be  Money,  etc.. 

2  paid,  provided  or  rendered  by  any  society,  shall  not  be  attached  or  taken  "ua.'hment' 

3  upon  execution  or  other  proces.s  or  by  operation  of  law  to  pay  any  debt  p* "' u 5,' 5^ s.' 

4  or  liability  of  a  member  or  beneficiary,  or  of  any  other  person  who  may  §5^1^/2^^' 

5  have  a  right  thereunder,  either  before  or  after  payment. 

IS88,  42!).  §  15.  R.  L.  119,  §  17.  l:S9  Mass.  47.3. 

1894.  367,  §  14.  1903,  332.  144  Mass.  .30«. 

1898,  474,  5  17.  1909,  407.  159  Mass.  259. 

1899,  442,  5  22.  1910,  .339.  175  Mass.  396. 
1901,  422,  §  22.  1911,  628,  5  20.  202  Mass.  549. 

1  Section  31.    Except  as  provided  in  sections  twenty-three  to  twenty-  Beneficial 

2  eight,  inclusive,  any  society  may  admit  to  beneficial  membership  any  mT,  IS',  5  7. 

3  person,  not  less  than  sixteen  and  not  more  than  sixty  years  of  age,  who 

4  has  been  examined  by  a  legally  qualified  physician  if  the  examination 

5  has  been  supervised  and  a[)proved  in  accordance  with  the  by-laws  of 

6  the  society;   provided,  tliat  any  member  of  such  society  who  shall  apply 

7  for  a  certificate  providing  for  benefits  on  account  of  disability  from 

8  sickness  or  injury,  or  death  by  accident  only,  need  not  be  required  to 

9  pass  a  medical  examination  therefor.     This  section  shall  not  prevent 
10  such  society  from  accepting  general  or  social  members. 

1  Section  32.     Every  society  may,  subject  to  this  chapter,  make  a  Constitution 

2  constitution  and  by-laws  for  its  government,  admission  of  members,  isss,  429,"r5. 

3  management  of  its  affairs,  and  the  fixing  and  readjusting  of  the  rates  \ltt]  I7I;  1 1 

4  and  contributions  of  its  members  from  time  to  time,  and  may  amend  \llf  lU'  §  5 

5  its  constitution  and  bv-laws,  and  it  shall  have  such  other  powers  as  }^„,l  ii^,  §  2 
()  are  necessary  or  incidental  to  carry  into  eitect  its  objects  and  purposes,  d^v.  g.  ^ 

7  The  constitution  and  by-laws  may  prescribe  the  officers  and  elected  244  iuls!  sog. 

8  members  of  standing  committees,  who  may  be  ex  officiis  directors  or  Iop^a^g^sD. 

9  other  officers  corresponding  thereto. 

1  Section  33.    Any  domestic  society  may  provide  that  the  meetings  where  meetings 

2  of  its  legislative  or  governing  body  may  be  held  in  any  state  or  province  i898,'474?'§io. 

3  wherein  such  society  has  subordinate  branches,  and  ail  business  trans-  190?;  42!:  §  la 

4  acted  at  such  meetings  shall  be  as  valid  in  all  respects  as  if  such  meetings  fg^\-  HI'  |  fg 
r)  were  held  in  this  commonwealth.    But  its  principal  office  shall  be  situ- 

6  ated  in  this  commonwealth. 

1  Section  34.     The  constitution  and  by-laws  of  the  society  shall  be  subordinate 

2  binding  on  it,  on  every  member  thereof,  and  on  all  beneficiaries  of  mem-  nofwaive  pro- 

3  bers,  and  shall  provide  that  no  subordinate  body  nor  any  of  its  subor-  3,'ftSlio°n,''e°t"' 

4  dinate  officers  or  members  shall  have  power  or  authority  to  waive  any  ^^^''  ^^*'  ^  ^'• 

5  provision  thereof,  and  otherwise  there  shall  be  no  waiver  excepting  as 

6  the  constitution  and  by-laws  of  the  supreme  body  shall  specifically 

7  permit. 

1  Section  35.     The  recording  officer  of  every  society  shall  file  with  the  Copies  of 

2  commissioner  a  duly  certified  copy,  in  English,  of  all  amendments  of  or  to°be1iird"'' 

3  additions  to  its  constitution  and  by-laws,  within  ninety  days  after  their  i9o?:t*2:  |  21: 

4  adoption.     Printed  copies  of  the  constitution  and  by-laws,  as  amended,  fgoy  It'^'  ^  ***■ 
o  changed  or  added  to,  certified  by  the  secretary  or  corresponding  officer  }g}ig2s     21 

6  of  the  society,  shall  be  prima  facie  evidence  of  the  same  and  of  the  legal 

7  adoption  thereof. 
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Examination 
of  domestic 
societies- 
1880,  196,  §  2. 
P.  S.  115.  §  12. 
1892,  435,  §  1. 
1895,  340,  §  1. 
189S.  474,  §  19, 
1899,  442,  I  24, 
1901,  422, 
§§  19,  24. 
R.  L.  119, 
§S  15.  19. 
1911,  628, 
H  24,  25. 
1930,  31.  §  1. 
159  Mass.  9.  - 
196  Mass.  151. 
206  Mass.  139. 
244  Mass.  556. 


Section  36.     The  commissioner,  or  any  person  designated  by  him,  1 

may  examine  the  affairs  of  any  domestic  society.    He  may  employ  assist-  2 

ants  for  the  purpose  of  such  examination,  and  he  or  any  person  designated  3 

by  him  shall  have  free  access  to  all  the  books,  papers  and  documents  4 

relating  to  the  business  of  the  society,  and  may  summon  and  qualify  as  5 

witnesses  on  oath  and  examine  its  officers,  agents  and  employees  and  6 

other  persons  in  relation  to  the  affairs,  transactions  and  condition  of  the  7 

society.    Whoever,  without  justifiable  cause,  neglects,  when  duly  sum-  8 

moned  as  aforesaid,  to  appear  and  testify  before  the  commissioner  or  9 

his  authorized  representative,  or  whoever  obstructs  the  said  commissioner  10 

or  his  representative  in  making  an  examination  under  this  section,  shall  11 

be  punished  by  a  fine  of  not  more  than  one  thousand  dollars  or  by  im-  12 

prisonment  for  not  more  than  one  year.  13 

Whenever  the  commissioner  is  satisfied  that  any  domestic  society  has  14 

failed  to  comply  with  any  pro\-ision  of  this  chapter,  or  that  it  has  exceeded  15 

its  powers,  or  that  it  is  not  carrying  out  its  contracts  in  good  faith,  or  that  16 

it  is  transacting  business  fraudulently,  or  that  its  management  or  con-  17 

dition  is  such  as  to  render  its  further  transaction  of  business  hazardous  18 

to  the  public,  its  members  or  creditors,  or  whenever  any  such  society,  19 

after  the  existence  of  one  year  or  more,  shall  have  a  membership  of  less  20 

than  four  hundred,  or  shall  determine  to  discontinue  business,  or  when-  21 

ever  any  such  society,  or  any  of  its  officers  or  agents,  refuses  to  submit  to  22 

an  examination  under  this  section  or  to  perform  any  legal  obligation  23 

relative  thereto,  the  commissioner  may  present  the  relevant  facts  to  the  24 

attorney  general,  who  shall,  if  he  deems  the  circumstances  warrant,  begin  25 

a  quo  warranto  proceeding  in  the  supreme  judicial  court.    The  court  may  26 

forthwith  issue  a  temporary  injunction  restraining  the  society  from  27 

further  transacting  any  business,  and  it  may,  after  a  full  hearing,  if  it  28 

then  appears  that  the  society  should  be  dissolved,  make  the  injunction  29 

permanent,  and  appoint  one  or  more  receivers  to  take  possession  of  the  30 

books,  papers,  moneys  and  other  assets  of  the  society,  and  to  settle  its  31 

affairs,  and  to  distribute  its  funds  to  those  entitled  thereto,  subject  to  such  32 

rules  and  orders  as  the  court  may  prescribe.  33 

No  such  proceedings  shall  be  begun  by  the  attorney  general  until  after  34 

the  commissioner  has  given  written  notice  to  the  chief  executive  officers  35 

of  the  society  and  has  afforded  a  reasonable  opportunity,  on  a  date  named  36 

in  such  notice,  to  show  cause  why  such  a  proceeding  should  not  be  begun,  37 

nor  shall  such  a  proceeding  be  entertained  unless  brought  by  the  attorney  38 

general.  39 


Commissioner 
not  to  make 
public  financial 
statements 
pending  ex- 
amination, etc. 
.Admissibility 
in  evidence  of 
report  of 
examination. 
May  act  before 
examination  in 
certain  cases. 
1911,  628,  §  27. 
1930,  79,  5  2. 


Section  37.  After  an  examination  of  any  society,  either  domestic  1 
or  foreign,  has  been  begun,  the  commissioner  shall  make  public  no  2 
financial  statement,  report  or  finding  affecting  the  status,  standing  or  3 
rights  of  the  society  until  a  copy  thereof  shall  have  been  served  upon  4 
the  society  at  its  home  office,  and  the  society  shall  have  been  afforded  5 
a  reasonable  opportunity  to  be  heard  regarding  such  financial  state-  6 
ment,  report  or  finding;  but  the  commissioner  may  use  such  facts  as  7 
come  to  his  knowledge  for  the  purpose  of  securing  an  injunction  as  pro-  8 
vided  in  the  preceding  section.  9 

A  report  of  an  examination  made  under  section  thirty-six  or  forty-four  10 
may,  as  far  as  material  and  relevant,  be  admitted,  in  the  discretion  of  the  11 
court,  in  any  judicial  proceeding  under  section  thirty-six  or  forty-three,  12 
as  prima  facie  evidence  of  the  facts  set  forth  in  such  report;  but  nothing  13 
in  this  paragraph  shall  be  construed  to  require  the  commissioner  to  make  14 
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1.")  an  examination  of  a  domestic  society  under  section  thirty-six  before 

16  presenting  the  facts  to  the  attorney  general  under  said  section,  or  to  make 

17  an  examination  of  a  foreign  society  under  section  forty-four  before  re- 
IS  fusing  to  issue  a  license  to  such  a  society  under  section  forty-one  or  re- 
19  yoking  the  license  of  such  a  society  under  section  forty-three. 

1  Section  38.     Every   society   shall   annually,    on   or   before   March  .•vnnuoi 

2  first,  file  with  the  commissioner,  in  such  form  as  he  may  require,  a  state-  isso.TmS  i. 

3  ment  on  oath  of  its  president,  secretary,  treasurer  and  chief  accountant,  fgs'','  V/a  \V' 

4  or  corresponding  officers,  of  its  condition  and  standing  on  December  J*^*'  ^f^- 1  p- 

5  thirty-first  next  preceding,  and  of  its  transactions  for  the  year  ending  isw!  isg?!  §  ii. 

6  on  that  date;  and  also  sliall  furnish  such  other  information  as  the  com-  issni  442!  5 19! 

7  missioner  may  deem  necessary  to  a  proper  exiiihit  of  its  business  and  R.  l.  no,  I  u! 

8  plan  of  working.     The  commissioner  may  at  other  times  require  any  dfv.'k!*^**'  ^  ^^' 

9  further  statement  relating  to  such  society  which  he  may  deem  necessary. 

1  Section  39.    In  addition  to  the  annual  statement  required  by  the  Reports  by 

2  preceding  section,  ever\-  society  on  the  lodge  system  authorized  to  pay  fodge's^tem'"' 

3  benefits  in  the  commonwealth  upon  the  death  of  its  members,  except  ifv.^i,*^^*'  ^  ^^' 

4  those  societies  which  do  not  pay  benefits  for  death  from  natural  causes,  }?^^'Ml-  ^  ^- 

5  shall  annually  report  to  the  commissioner  a  \aluation  of  its  certifi-  dsis)  se- 

6  cates  providing  for  death  benefits  in  force  on  December  thirty-first  next 

7  prececHng.    The  report  shall  show,  as  contingent  liabilities,  the  present 

8  mid-year  \alue  of  the  death  benefits  promised  in  the  outstanding  con- 

9  tracts  of  the  society,  and  as  contingent  assets,  the  present  mid-year 

10  \alue  of  the  future  net  mortuary  contributions  provided  in  the  con- 

11  stitution  and  by-laws  as  the  same  are  in  practice  actually  collected, 

12  not  including  therein  any  value  for  the  right  to  make  extra  assessments. 

13  At  the  option  of  any  such  society,  in  lieu  of  the  above,  the  valuation 

14  may  show  the  net  mid-year  value  of  the  outstanding  contracts;    and 

15  said  net  value,  when  computed  in  case  of  monthly  contributions,  may 

16  be  the  mean  of  the  terminal  values  for  the  end  of  the  preceding  and  of 

17  the  current  insurance  years,  the  right  to  make  extra  assessments  being 
LS  excluded  from  consideration.     The  valuation  shall  be  certified  by  a 

19  competent  accountant  or  actuary,  or  at  the  request  and  expense  of  the 

20  society,  verified  by  the  actuary  of  the  department  of  insurance  of  the 

21  home  state  of  the  society,  and  shall  be  filed  with  the  commissioner  on 

22  or  before  April  thirtieth  next  after  the  submission  of  the  last  preceding 

23  annual  statement.    The  legal  minimum  standard  of  valuation  shall  be 

24  the  National  Fraternal  Congress  Table  of  Mortality  as  adopted  b\-  the 

25  National   Fraternal   Congress  August  twenty-third,  eighteen  hundred 

26  and  ninety-nine;   or,  at  the  option  of  the  society,  any  higher  mortality 

27  table;    or,  at  its  option,  it  may  use  a  mortality  table  based  on  the 

28  society's  own  experience  of  at  least  twenty  years,  and  co\ering  not 

29  less  than  one  hundred  thousand  lives,  with  interest  assumption  not 

30  higher  than   four  per  cent   per  annum,   whichever  mortality   table   is 

31  adopted.     Every  such  report  shall  set  forth  clearly  and  fully  the  mor- 

32  tality  and  interest  basis  and  the  method  of  valuation.     Any  society 

33  providing  for  disability  or  accidental  death  benefits,  or  both,  shall  keep 

34  the  net  contributions  for  such  benefits  in  a  fund  separate  and  apart 

35  from  all  other  benefit  funds  and  from  expense  funds.  The  valuation 
.36  herein  provided  for  shall  not  be  considered  or  regarded  in  any  action 

37  that  may  arise  as  a  test  of  the  financial  solvency  of  the  society,  but 

38  each  society  shall  be  held  to  be  legally  solvent  so  long  as  the  funds  in 
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its  possession  are  equal  to  or  in  excess  of  its  liabilities,  not  including  in  39 

the  term  "liabilities"  any  charge  for  reserve  computed  as  in  this  section  40 

required.  41 

Such  report  of  valuation  and  an  explanation  of  the  facts  concerning  42 

the  condition  of  the  society  thereby  disclosed  shall  be  sent  to  each  43 

member  of  the  governing  body  of  the  society  not  later  than  June  first  44 

of  each  year;   or  in  lieu  thereof,  such  report  of  valuation  and  showing  45 

of  the  society's  condition  as  thereby  disclosed  may  be  published  in  the  46 

society's  official  paper,  and  the  issue  containing  the  same  shall  be  mailed  47 

to  each  beneficiary  member  of  the  society.  48 

Valuation  of          SECTION  39A.    Any  socicty  may,  in  the  annual  statement  required  by  1 

1921, 295'.         section  thirty-eight,  value  its  bonds  or  other  evidences  of  debt  having  a  2 

fixed  term  and  rate  and  not  in  default  as  to  principal  or  interest  and  if  3 

amply  secured,  in  accordance  with  the  following  rule:  —  If  purchased  at  4 

par,  at  the  par  value;   if  purchased  above  or  below  par,  on  the  basis  of  5 

the  purchase  price  adjusted  so  as  to  bring  the  value  to  par  at  maturity  0 

and  so  as  to  yield  meantime  the  effective  rate  of  interest  at  which  the  7 

purchase  was  made;   provided  that  the  purchase  price  shall  in  no  case  8 

be  taken  at  a  higher  figure  than  the  actual  market  value  at  the  time  of  9 

purchase,  and  provided,  further,  that  the  commissioner  shall  have  full  10 

discretion  in  determining  the  method  of  calculating  values  according  to  11 

the  foregoing  rule;  and  provided,  also,  that  any  society  may  return  such  12 

bonds  or  other  evidences  of  debt  at  either  their  market  or  their  book  13 

value  but  in  no  event  at  any  aggregate  value  exceeding  the  aggregate  14 

of  the  values  calculated  according  to  the  foregoing  rule.  15 


Extra  rates 
in  case  of 
deficiency. 
Class  of 
members  at 
higher  rates. 
1890,341,  §  1. 

1893,  47. 

1894.  367,  §  9. 

1898,  474,  §  12. 

1899,  442,  S  16. 
1901,  422,  §  16. 
R.  L.  119,  §  11. 
1911,  628,  §  22, 
div.  b. 

1920,  217. 
1927,  189. 
244  Mass.  556. 


Section  40.  If  the  stated  periodical  contributions  of  the  members  1 
of  such  society  are  insufficient  to  pay  all  reported  death  and  disability  2 
claims  in  full,  and  to  provide  for  the  creation  and  maintenance  of  the  3 
funds  required  by  its  by-laws  or  by  this  chapter,  additional  contribu-  4 
tions  or  additional,  increased  or  extra  rates  of  contribution  shall  be  5 
collected  from  its  members  to  meet  the  deficiency,  and  the  by-laws  of  0 
the  society  shall  so  provide;  and  such  by-laws  may  provide  that  upon  7 
the  written  application  or  consent  of  the  member  his  certificate  may  be  8 
charged  with  its  proportion  of  any  deficiency  disclosed  by  valuation,  9 
with  interest  not  exceeding  five  per  cent  per  anmuii.  10 

In  rerating  its  members  or  for  the  purpose  of  placing  itself  on  a  sounder  11 
financial  basis,  any  domestic  society  and  any  foreign  society  now  ad-  12 
mitted  to  this  commonwealth,  if  it  be  not  in  conflict  with  the  laws  of  its  13 
domicile,  may,  if  "legally  solvent"  as  defined  in  the  preceding  section,  14 
establish  by  its  constitution  and  by-laws  a  separate  class  of  members  who  15 
shall  make  mortuary  contributions  on  the  basis  prescribed  in  section  16 
eight,  to  which  class  all  new  members  who  from  time  to  time  join  the  17 
society  shall  be  assigned,  unless  such  new  member  or  members  shall  other-  18 
wise  elect,  and  all  present  members  may  at  their  option  be  transferred  at  19 
the  prescribed  rates  for  such  class.  The  mortuary  contributions  of  such  20 
class  shall  be  placed  in  a  separate  account  and  used  only  for  the  benefit  21 
of  the  members  of  that  class  or  of  their  beneficiaries.  In  case  of  a  society  22 
which  has  established  such  higher  rate  class  whose  contributions  are  23 
held  and  used  as  herein  set  forth  the  "additional  contributions"  or  24 
"extra  rates"  specified  in  this  section  shall  be  required  only  of  the  25 
members  of  the  class  or  classes  respectively  where  the  deficiency  in  con-  26 
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27  tributions  is  apparent,  and  each  class  shall  provide  for  its  own  deficiency. 

28  .\ny  class  of  a  domestic  society  failin":  so  to  do  shall  be  subject  to  the 

29  receivership  provisions  set  forth  in  section  thirty-six.  If  a  society  can 
.30  show,  by  an  annual  valuation  as  hereinbefore  provided,  that  it  is  ac- 
.31  cumnlatins;  and  maintaining  for  all  of  its  members  who  are  not  included 
.32  in  the  separate  class  of  memt)crs  hereinbefore  referred  to  the  tabular 
.33  reserve  required  by  a  table  of  mortality  not  lower  than  the  National 
.34  Fraternal  Congress  Table  of  Mortality  as  adopted  at  the  National  Fra- 
.35  ternal  Congress  August  twenty-third,  eighteen  hundred  and  ninety-nine, 
,31)  and  four  jier  cent  interest,  and  which  has  |)ro\id('d  for  stated  periodical 
37  mortuary  contributions  based  on  said  standard,  tiien  such  society  may 
3S  abolish  the  segregation  of  members  and  funds  hereinbefore  required. 

39  A  foreign  society  which  has  legally  established  such  a  class  in  its  home 

40  state  and  whose  constitution  or  by-laws  require  the  segregation  and  use 

41  of  the  mortuary  contriljutions  of  its  members  as  herein  set  forth  may 

42  be  admitted  to  this  commonwealth  with  respect  to  such  class  upon  com- 

43  pliance  with  the  laws  of  this  commonwealth  not  in  conflict  with  this 

44  provision. 

1  Section  41.     No  foreign  society  shall  transact  any  business  in  the  Foreign 

2  commonwealth  without  a  license  from  the  commissioner.     Every  such  issl^'llij.  §  u. 

3  society  ap{)lying  for  such  a  license  shall  file  with  the  commissioner  a  duly  {fg";  40.'' 

4  certified  copy  of  its  charter  or  articles  of  association;  a  copy  of  its  con-  JIgf'Igy'  |  Ji, 
.5  stitution  and  by-laws,  certified  by  its  secretary  or  corresponding  officer;  }§qqiIo'  I  }* 

6  a  power  of  attorney  to  the  commissioner,  as  provided  in  the  following  i9oo!  iss! 

7  section;  a  statement  of  its  business,  on  oath  of  its  president  and  secre-  r  l!  liii;  §  lis' 

8  tary,  or  corresponding  officers,  in  the  form  required  by  the  commissioner,  1911;  till 

9  duly  verified   by  an  examination  made  by  the  supervising  insurance  i92()j'257.  §  2. 

10  official  of  its  home  state  or  other  state  satisfactorv  to  the  commissioner;  JS-";,^^'  ^r,-, 

I.    •  ...  .  1  »  •  -'n  f  Mass.  421. 

11  a  copv  01  Its  certificate  ot  membership;    a  certificate  from  the  proper  les  Mass.  391. 
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12  official  of  its  home  state,  territory,  district  or  country  that  the  society  256  Mass!  502! 

13  is  legally  organized;  and  the  society  shall  show  that  the  benefits  are  pro-  2  0i,.'A.a.t2i. 

14  vided  for  by  periodical  or  other  payments  by  persons  holding  similar 
1.5  contracts,  and  that  its  assets  are  invested  in  accordance  with  the  laws 

16  of  the  state  or  country  where  it  is  organized,  and  that  it  has  the  qualifi- 

17  cations  required  of  domestic  societies  on  the  lodge  system  incorporated 

18  under  this  chapter;    provided,  that  a  society  which  grants  benefits  for 

19  disability  arising  from  accidental  injury  or  from  sickness  shall  be  re- 

20  quired  to  show  that  it  has  accumulated  funds,  usable  only  for  the  pay- 

21  ment  of  such  benefits  and  in  excess  of  accrued  claims  for  such  benefits, 

22  not  less  in  amount,  than  three  monthly  contributions  or  one  quarterly 

23  contribution  from  members  entitled  to  such  benefits,  and  shall  be  re- 

24  quired,  as  a  condition  for  the  maintenance  of  its  authority  to  do  business 

25  in  this  commonwealth,  to  maintain  at  all  times  after  admission,  as  re- 

26  gards  disability  benefits,  funds  in  amount  as  above  set  forth;  and  shall 

27  furnish  the  commissioner  such  other  information  as  he  may  deem  neces- 

28  sary  for  the  proper  exhibit  of  its  business  and  plan  of  working.     Upon 

29  compliance  with  these  requirements,  such  foreign  society  shall  be  entitled 

30  to  a  license  to  transact  business  in  the  commonwealth  until  July  first 

31  following,  and  such  license  shall,  upon  compliance  with  this  chapter,  be 

32  renewed  annually,  but  in  all  cases  to  terminate  on  July  first  following; 

33  except  that  it  shall  continue  in  full  force  and  effect  until  the  new  license 

34  is  issued  or  refused.     For  every  such  license  or  renewal  the  society  shall 

35  pay  to  the  commissioner  twenty  dollars. 
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Appointment         SECTION  42.     Evei'v  foreim  society  applving  for  admis.sion  to  the     1 

oi  com  m  IS"  *■  i.  ±    t-        cj 

sioneras           commoiiwealth  shall,  by  duly  executed  instrument  filed  with  the  com-  2 

service  of          missioncr  as  provided  in  the  third  paragraph  of  section  one  hundred  3 

fsssn^,  §  13.  and  fifty-one  of  chapter  one  hundred  and  seventy-fi\e,  appoint  the  4 

1898!  111'.  I  il'.  commissioner  as  its  attorney  for  the  service  of  process  upon  it,  which  5 

lioi'  422!  1 20!  shall  be  served  in  accordance  with  said  paragraph  and  section  one  6 

R- L  n9.  §  13;  hundred  and  fifty-four  of  said  chapter.     All  process  against  a  foreign  7 

1907,' 471.         society  shall  be  served  at  least  thirty  days  before  the  return  day  named  8 

1911,  628,  517.     ,  .•  ■  '  '  _ 

201  Mass.  537.   therein.  9 

hc'<rn°se''ofTor°-'        SECTION  4.3.     Whenever  the  commissioner  is  satisfied  that  any  foreign     1 
i89"s'474'^§' 19.  society  has  exceeded  its  powers,  or  has  failed  to  comply  with  any  pro-    2 
i9oi'  422'  I  ^i  '^'ision  of  this  chapter,  or  that  it  is  conducting  business  fraudulently,  or    3 
k.  l'.  119',  1 19!  that  it  is  not  carrying  out  its  contracts  in  good  faith,  or  that  its  condition    4 
1930!  31,  '§  3.  '  or  management  is  such  as  to  render  its  further  transaction  of  business    5 
hazardous  to  the  public,  to  members  or  creditors,  or  that  it  or  its  officers    6 
or  agents  have  refused  to  submit  to  an  examination  under  section  forty-    7 
four  or  to  perform  any  legal  obligation  relative  thereto,  he  shall  notify     8 
the  society  of  his  findings,  and  state  in  writing  the  grounds  of  his  dis-    9 
satisfaction,  and,  after  reasonable  written  notice  to  the  society,  shall  10 
require  it,  on  a  date  named  in  such  notice,  to  show  cause  why  its  license  11 
should  not  be  revoked.     If  on  said  date  the  society  does  not  present  to  12 
the  commissioner  good  and  sufficient  reasons  why  its  license  to  transact  13 
business  in  the  commonwealth  should  not  be  revoked,  he  may  revoke  14 
such  license.  15 

Whenever  the  commissioner  refuses  to  issue  a  license  to  a  foreign  16 
society  under  section  forty-one,  or  revokes  its  license  under  this  section,  17 
he  shall  reduce  his  ruling,  order  or  decision  to  writing  and  file  it  in  his  18 
office,  and  he  shall  furnish  a  copy  thereof,  together  with  a  statement  of  19 
the  reasons  for  his  action,  to  the  officers  of  the  society  upon  request.  20 
Any  such  society  aggrieved  by  the  refusal  of  the  commissioner  to  issue  21 
a  license  to  it,  or  by  the  revocation  of  its  license,  may,  within  thirty  days  22 
after  receiving  written  notice  of  such  refusal  or  revocation,  file  a  petition  23 
in  the  supreme  judicial  court  for  the  county  of  Suffolk  for  a  review  of  the  24 
commissioner's  action.  The  court  shall  summarily  hear  and  determine  25 
the  case  and  may  make  any  appropriate  order  or  decree.  If  the  order  26 
or  decree  is  adverse  to  the  petitioning  society,  it  may  within  ten  days  27 
therefrom  appeal  to  the  full  court;  and  in  case  of  such  an  appeal  the  28 
refusal  or  revocation  of  the  license  shall  continue  in  full  force  and  effect  29 
until  the  final  determination  of  the  cjuestion  by  the  full  court.  30 

The  termination  of  the  license  of  such  a  society  shall  not  prevent  it  31 
from  continuing  in  good  faith  all  contracts  made  by  it  in  the  common-  32 
wealth  during  the  time  when  it  was  legally  authorized  to  transact  business  33 
therein.  34 

onTerg^n'""         Section  44.     The  commissioner,  or  any  person  designated  by  him,  1 

i8so"r96,  §  2.    niay  examine  any  foreign  society  transacting  business  in  the  common-  2 

foo^i  422  Vi9  ^vs^lth  or  applying  for  admission.     For  this  purpose  he  or  the  person  3 

i9n'  e's'  1 26  designated  by  him  shall  ha\'e  the  powers  given  by  section  thirty-six  4 

1930!  31,  '§  4.     relative  to  domestic  societies.     He  may  accept  in  lieu  of  such  examina-  5 

tion  the  examination  of  the  insurance  department  of  the  state  or  coun-  6 

try  where  the  society  is  organized.     The  actual  expenses  of  the  examiners  7 

making  any  such  examination  shall  be  paid  by  the  society,  upon  a  8 

statement  furnished  bv  the  commissioner.  9 
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1  Section  45.     Domestic  fraternal  benefit  corporations  governed  by  Domestic 

2  direct  vote  of  their  members  and  limiting  their  membership  as  provided  fScd  nTem- 

3  in  section  four  and  domestic  fraternal  benefit  corporations  limiting  their  rc^guiat'ed"' ' 

4  membership  to  the  permanent  employees  of  cities  or  towns,  the  com-  f|g|''/2'9. 

5  monwealth  or  the  federal  government,  and  not  paying  death  benefits,  ^8g8'  i^Oj 

6  but  paying  annuities  or  gratuities  contingent  upon  disability  or  long  |jjljj,''°o ■' 

7  service,  may  continue  to  transact  business  in  the  commonwealth.     Such  isoi!  eo- 

8  corporations  and  like  societies  incorporated  under  this  chapter  shall  be  issj,  .m 

9  governed  by  sections  four  to  eleven,  inclusive,  fourteen  and  twenty-one,  1I97, 1'os. 

10  so  far  as  the  same  are  applicable,  twenty-two,  twenty-nine,  thirty,  thirty-  §f|;gJJi.  12. 

11  two,   thirty-sLx   to   thirty-eight,    inclusive,   forty-seven,   forty-seven   A,  J^^g  ^^^ 

12  fortv-eight  and  fortv-nine  of  this  chapter  and  section  five  of  chapter  §§e.'s.  r6.2i 

„»     *      .  1    .  ,'  ,.    .  1  1        .■    11         •  .    •  ml  ir-  e  l™'.  2/.^;  422, 

1:5  fifty-nme,  and  m  addition  by  the  followmg  provisions:    Ihe  officers  or  §§6,  s.  ii.io, 

14  such  limited  corporations  shall  be  elected  by  ballot  by  the  members  as  r.l.  119. 
1.')  often  as  once  in  two  years.     Proxies  shall  not  be  used  in  voting.     No  fS'^' •*•  "•  "■ 
U)  person  under  sixteen  shall  be  admitted  to  membership.    The  recording  Jgosites;  §1. 
17  officer  of  such  a  corporation  shall  file  with  the  commissioner  amendments  j^J^-  296.  ^  ^_^ 

15  to  its  by-laws,  in  English,  within  thirty  days  after  their  adoption  and  '^^^.j^g^ 

19  shall  likewise  file  forthwith  a  duly  certified  copy  of  its  by-laws  when-  1925:80:  §2. 

20  ever  the  commissioner  requires  in  writing.    Such  equitable  assessments,  .>()r,  Mass.  iso. 

21  either  periodical  or  otherwise,  shall  be  made  upon  the  members  as  shall  iup^'^G.^Iu. 

22  be  necessary  to  carry  out  the  purposes  of  the  organization.     Paid  agents 

23  shall  not  be  emploxed  in  soliciting  or  procuring  members,  except  that 

24  corporations  which  limit  their  certificate  holders  to  a  particular  fra- 
2.5  ternity  or  which  provide  for  stated  periodical  contributions  sufficient  to 

26  meet  the  mortuary  obligations  contracted,  when  valued  upon  the  basis 

27  of  the  National  Fraternal  Congress  Table  of  Mortality  as  adopted  by  the 

28  National  Fraternal  Congress   August  twenty-third,  eighteen  hundred 

29  and  ninety-nine,  or  any  higher  standard,  with  interest  assumption  not 

30  more  than  four  per  cent  per  annum  may  pay  members  for  securing  new 

31  members,  and  any  corporation  may  pay  local  collectors. 

32  No  corporation  formed  after  January  first,  nineteen  hundred  and 

33  twelve,  unless  it  confines  its  membership  to  that  of  a  particular  fra- 

34  ternity  in  any  one  county  or  to  a  lodge  of  some  fraternity,  shall  contract 

35  to  pay  benefits  to  its  members  until  it  shall  satisfy  the  commissioner  that 
.36  it  has  received  at  least  five  hundred  bona  fide  applications  for  member- 

37  ship.     With  the  written  approval  of  the  commissioner  and  the  consent 

38  of  each  corporation  expressed  by  vote  at  a  duly  called  meeting,  any 

39  corporation  governed  by  this  section  may  transfer  its  membership  and 

40  funds  to  any  authorized  similar  corporation. 

41  Whoever  violates  any  jirovision  of  this  section  shall  be  punished  as 

42  provided  in  section  fifty. 

1  Section  46.     A  domestic  society  which  limits  its  membership  as  pro-  same  subject. 

2  vided  in  section  four,  or  which  limits  its  membership  to  the  members  tka  exempt 

3  and  ex-members  of  any  social  organization  having  a  lodge  system  and  pVovisions'" 

4  secret  form  of  work;   or  a  secret  order  or  fraternity  which  operates  on  °|ent"upon*^ 

5  the  lodge  system  with  a  representative  form  of  government  and  grants  ofl^p^b^r"'" 

6  insurance  benefits  as  incidental  onlv  to  the  work  of  the  order  or  fra-  Furnishing 

^  .  1  1        •      1  1  '      .       .  .  •      *  physicians 

7  ternity;    or  a  purely  charitable  association  or  corporation  existing  on  and  nurses 

8  May  twenty-third,  nineteen  hundred  and  one,  any  one  of  which  pays  a  incorporation. 

9  death  or  funeral  benefit  limited  to  not  more  than  two  hundred  dollars,  of  hT-ia«''3* 

10  disability  benefits  not  exceeding  ten  dollars  a  week,  or  any  or  all  of  such  siXmems. 

1 1  benefits,  or  a  domestic  society  which  limits  its  membership  as  provided  Penalty. 


2422 


FRATERNAL   BENEFIT   SOCIETIES. 


[Chap.  176. 


1896,  136. 

1898,  474,  §  12. 

1899,  442,  §  17. 
1901,  422,  §  17. 
R.  L.  119,  §  12. 

1903,  332. 

1904,  271. 

1909,  407. 

1910,  339. 

1911,  111;  628, 
§  29,  div.  b. 
1913,  411; 
617,  §  5. 
1917,  107. 

1921,  155,  §  1. 

1922,  494. 
1925,  80,  §  3. 

1928,  284. 

1929,  7;  142. 
1931,  426,  §  80. 
215  Mass.  204. 
4  Op.  A.  G.  401. 


in  said  section  four  to  the  employees  of  a  designated  firm,  business  house  12 
or  corporation,  or  any  department  thereof,  and  pays  disability  benefits  13 
not  exceeding  fifteen  dollars  a  week,  and  which  is  not  conducted  as  a  14 
business  enterprise  or  for  profit,  and  a  subordinate  lodge  of  a  secret  15 
fraternity  or  order  as' defined  in  this  section  which  is  not  conducted  as  a  16 
business  enterprise  or  for  profit,  which  pays  death  benefits  to  families  or  17 
dependents  of  deceased  members  as  fixed  by  its  by-laws,  but  not  more  18 
than  two  hundred  dollars  if  the  lodge  membership  is  two  hundred  or  19 
less,  and  if  over  two  hundred  not  in  excess  of  the  amount  of  an  assessment  20 
of  one  dollar  upon  each  member  thereof  in  good  standing  at  the  time  of  21 
the  death  of  the  member,  and  a  society,  either  domestic  or  foreign,  which  22 
confines  its  membership  to  members  of  organizations  defined  in  the  23 
second  sentence  of  section  twenty-nine  of  chapter  one  hundred  and  24 
seventy-five,  and  which  embraces  therein  only  persons  of  the  same  25 
occupation,  may  transact  business  in  the  commonwealth  without  con-  26 
forming  to  the  provisions  of  this  chapter  except  this  section  and  sections  27 
twenty-nine,  thirty,  thirty-six,  forty-seven,  forty-seven  A  and  forty-  28 
nine,  or  to  the  provisions  of  chapter  one  hundred  and  seventy-five;  29 
provided,  that  no  proceeding  shall  be  instituted  under  said  section  thirty-  30 
six  because  such  society  has  a  membership  of  less  than  four  hundred.  31 
The  seventh  clause  of  section  five  of  chapter  fifty-nine  shall  apply  to  such  32 
a  society.  33 

Any  society  transacting  business  under  this  section  may,  in  the  event  34 
of  the  death  of  the  wife  of  a  member,  pay  to  said  member  a  part  of  the  35 
amount  payable  at  said  member's  death;  provided  that  the  amount  36 
so  paid  shall  be  deducted  from  the  amount  payable  at  the  member's  37 
death,  and  that  the  total  amount  so  paid,  both  at  the  death  of  the  mem-  38 
ber  and  of  the  member's  wife,  shall  not  exceed  the  amount  allowed  by  39 
this  section  to  be  paid  at  the  death  of  a  member.  Any  such  society  may  40 
also  furnish  physicians  and  nurses  for  its  members  and  their  families.      41 

Any  such  limited  society  may  be  incorporated,  and  limited  fraternal  42 
benefit  corporations  may  be  formed,  in  the  manner  prescribed  in  and  be  43 
subject  to  this  section  and  to  sections  six,  seven,  nine,  ten,  eleven,  twenty-  44 
nine,  thirty,  thirty-two,  thirty-six,  forty-seven,  forty-seven  A  and  forty-  45 
nine  of  this  chapter  and  the  seventh  clause  of  section  five  of  chapter  46 
fifty-nine;  provided,  that  no  proceeding  shall  be  instituted  under  said  47 
section  thirty-six  because  such  society  has  a  membership  of  less  than  48 
four  himdred.  49 

The  recording  officer  of  an\-  society  subject  to  this  section  shall  forth-  50 
with  file  with  the  commissioner,  whenever  he  requires  in  writing,  a  duly  51 
certified  copy  of  its  by-laws.  52 

A  society  subject  to  this  section  shall  within  thirty  days  after  a  written  53 
request  therefor  by  the  commissioner  file  with  him  a  financial  statement,  54 
in  such  form  and  detail  and  of  such  date  as  he  may  prescribe,  signed  and  55 
sworn  to  by  its  president  and  secretary  and  treasurer.  56 

Any  person  violating  any  provision  of  this  section,  and  any  such  57 
society,  or  any  officer  or  agent  thereof,  paying  or  agreeing  to  pay  death  58 
or  disability  benefits  in  excess  of  the  amounts  herein  prescribed  or  col-  59 
lecting  dues  or  assessments  therefor,  shall  be  punished  as  provided  in  60 
section  fiftv.  61 


Payment  of 
disability 
benefits  by 
subordinate 
lodges. 


Section  46A.  A  subordinate  lodge  of  a  society  with  ritualistic  form  1 
of  work  and  representative  form  of  government  duly  authorized  to  trans-  2 
act  business  in  the  commonwealth  under  this  chapter  may  pay  disability    3 
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4  benefits  not  exceeding  ten  dollars  a  week  without  conforming  to  the  1921,  i.m,  52. 

5  provisions  of  this  chapter  or  chapter  one  hundred  and  seventy-five.  ^^^''  *'^'  ^  *"' 

1  Section  47.     The  superior  court  shall  have  jurisdiction  in  equity,  I'niawfui 

2  upon  an  information  filed  by  the  attorney  general  at  the  relation  of  the  breS?oL'"d? 
'A  commissioner,  to  restrain  all  violations  of  tiiis  chapter  and  to  enforce  1898,474.519 
4  compliance  with  the  provisions  thereof  and  payment  of  all  fines,  for-  Jloi'tP'tlt 
;i  feitures  or  penalties  provided  thereby.     The  remedy  herein  provided  J^- Jj-  I'Si  5  isi 
(')  shall  he  in  addition  to  all  other  remedies  otherwise  provided  by  law  or  1912!  82! 

7  by  this  chapter,  and  not  in  substitution  therefor.  ■*"^'  ^'    *' 

1  Section  47A.     Any  contract  of  insurance  or  any  benefit  certificate  validity  of 

2  made,  issued  or  delivered  by  any  society  in  violation  of  any  provision  of  trao^ror"' 

3  this  chapter,  or  any  provision  of  its  charter,  articles  of  association,  con-  RffeMiTretc. 

4  stitution  or  by-laws,  shall  nevertheless  be  valid  and  binding  upon  it  hLw^detw- 

5  and  its  members,  but  the  rights,  duties  and  obligations  of  the  parties  "p^%Q 
G  thereto  shall  be  determined  by  the  provisions  of  this  chapter  and  of  the 

7  charter,  articles  of  association,  constitution  and  by-laws  of  the  society. 

1  Section  48.    Anv  person,  officer,  member  or  examining  phvsician  of  Penalties  for 

2  any  society  who  shall  knowingly  or  wilfully  make  any  false  or  fraudu-  mems.  ^ 

3  lent  statement  or  representation  in  or  with  reference  to  any  application  1S94!  seY,  §  15. 

4  for  membership,  or  in  order  to  obtain  money  from  or  benefit  in  any  itlf,  tit]  |  2! 

5  society,  shall  be  punished  by  a  fine  of  not  less  than  one  hundred  nor  Ifig^it 

0  more  than  five  hundred  dollars  or  by  imprisonment  in  jail  for  not  less  fj  ['^  ^l^- 
7  than  one  month  or  more  than  one  year,  or  both;   and  any  person  wil-  glo^^l,*' 

S  fully  making  a  false  statement  of  any  material  fact  or  thing  in  a  sworn  i9i4,  eei,  §  1. 
9  statement  as  to  the  death  or  disability  of  a  certificate  holder  in  any 

10  society  for  the  purpose  of  procuring  payment  of  a  benefit  named  in  the 

11  certificate  of  such  holder  shall  be  guilty  of  perjury;    and  any  person 

12  who  wilfully  makes  any  false  statement  in  any  verified  report  or  declara- 

13  tion  on  oath  required  or  authorized  by  this  chapter  shall  be  punished 

14  by  a  fine  of  not  more  than  five  thousand  dollars  or  by  imprisonment 

15  for  not  more  than  two  and  one  half  years,  or  both. 

1  Section  49.     Whoever  solicits  membership  in  any  society  not  duly  Acting  or 

2  authorized  to  transact  business  in  the  commonwealth,  or,  whoever,  for  ?epresenta!ivl 

3  a  person  other  than  himself,  or  as  an  agent,  solicitor,  organizer,  officer  or  riedlpcletT 

4  other  representative  of  any  such  society  or  of  any  local  or  subordinate  ^Igs^llg.  5  u. 

5  lodge  or  branch  thereof,  acts  or  aids  in  any  manner  in  the  issue,  deliverv,  'f^!'  ?Sl'  I  !2- 

6,..  .  ir"  p.  .  1898,  474,  §  10. 

negotiation,  continuance  or  renewal  of  any  contract  of  insurance  or  bene-  i899, 442,  §  21. 

7  fit  certificate  in  such  society,  or  whoever,  as  such  agent,  solicitor,  organ-  R  l'.  119',  5  le. 

S  izer,  officer  or  other  representative,  acts  or  aids  in  any  manner  in  the  igioilga 

9  transaction  of  any  business  on  behalf  of  such  society  or  of  any  local  or  I925;  8o!*'§*5^^' 

10  subordinate  lodge  or  branch  thereof^  by  the  collection  or  transmission  206  .viasJs.  iso. 

11  of  dues  or  assessments,  the  calling  or  holding  of  meetings,  or  otherwise, 

12  shall  be  punished  by  a  fine  of  not  less  than  fifty  nor  more  than  five  hun- 

13  dred  dollars. 

14  \\  hoever,  by  the  means  of  cards,  circulars,  letterheads,  advertisements, 

15  signs  or  other  methods,  represents  or  holds  himself  out  to  the  public  as 
K)  being  an  agent,  solicitor,  organizer,  officer  or  other  representative  of 
1 1   any  such  society  or  of  any  local  or  subordinate  lodge  or  branch  thereof 

18  shall  be  punished  by  a  fine  of  not  less  than  twenty  nor  more  than  one 

19  hundred  dollars. 
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G^Yt"'  Section  50.     Whoever  violates  any  provision  of  this  chapter  for     1 

1888. 429,  §  18.  which  a  specific  penalty  is  not  provided  shall  be  punished  by  a  fine  of    2 
1894!  36?!  §  17.  not  more  than  two  hundred  dollars.  3 


1898,  474, 

1899,  442, 


21. 
26. 


1901,  422,  §  26. 
R.  L.  119,  §  21. 


1911,  623,  §  31. 


CHAPTER    177. 

ASSESSMENT  INSURANCE. 


[NOTE :  — Section  15  was  repealed  by  1924,  406,  §  17,  and  the  balance 
of  the  chapter  was  repealed  by  1929,  24,  §  1.] 
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SAVINGS  BANK  LIFE  INSURANCE. 
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Definitions. 
1907,  561,  §  1. 


Section  1.     The  following  words  as  used  in  this  chapter  shall,  unless     1 
the  context  otherwise  requires,  have  the  following  meanings:  2 
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3  "Savings  bank",  a  savings  liank  incorporateil  under  the  laws  of  the 

4  cominonwealtii,  including  institutions  for  savings  incorporated  as  such 

5  in  the  commonwealth. 

6  "Savings  and  insurance  bank",  a  savings  bank  which  has  established 

7  an  insurance  department. 

8  "Savings  department",  that  department  of  a  savings  and  insurance 

9  bank  in  which  the  business  done  by  savings  banks  other  than  that  pro- 

10  vided  for  by  this  chapter  is  conducted. 

11  "Insurance  department",  the  department  of  a  savings  and  insurance 

12  bank  in  which  the  business  of  issuing  life  insurance  and  the  granting  of 

18  annuities  is  conducted. 

14  "Trustees",  trustees  of  the  savings  bank  or  savings  and  insurance 

15  bank. 

16  "Treasurer",  the  treasurer  of  the  savings  bank  or  savings  and  insur- 

17  ance  bank. 

1  Section  2.     Any  savings  bank  may,  upon  complying  with  the  pro-  Savings  banks 

2  visions  hereinafter  set  forth,  establish  an  insurance  department  if  its  ,"suranc''e"'^'^ 

3  board  of  trustees  has,  at  a  meeting  specially  called  for  the  purpose,  voted  Procedure"'^' 

4  so  to  do  by  a  majority  of  two  thirds  of  its  trustees  present  at  the  meeting  H^l'  ||^'  |  jg 

5  and  voting,  and  if  such  vote  has  been  ratified  by  vote  of  a  majority  of  the  4  Op'.  a.  d.  499. 

6  incorporators  present  and  voting  at  a  meeting  duly  called  therefor.     The 

7  notice  of  such  trustees'  meeting  shall  be  gixen  at  least  thirty  days  prior 

8  to  the  date  of  the  meeting,  and  shall  be  otherwise  in  accordance  with  any 

9  laws  and  by-laws  governing  the  calling  of  special  meetings  of  trustees. 

10  Copies  of  the  vote  of  the  trustees  to  establish  the  insurance  department 

11  and  of  the  vote  of  the  incorporators  ratifying  the  same,  certified  to  by  the 

12  clerk  of  the  bank  and  sworn  to  by  the  president  or  vice  president  and  the 

13  treasurer  or  assistant  treasurer,  shall  be  filed  with  the  commissioner  of 

14  banks  and  with  the  commissioner  of  insurance  within  thirty  days  after 

15  the  adoption  thereof;    and  if  said  commissioners  shall  find  said  votes 

16  to  be  in  conformity  with  law,  and  that  the  conditions  pro\ided  by  the 

17  following  section  have  been  complied  with,  anrl  if  in  the  opinion  of  the 
IS  commissioner  of  banks  the  financial  condition  of  the  bank  presents  no 

19  objection  to  the  establishment  of  an  insurance  department,  they  shall 

20  issue  a  joint  certificate  declaring  said  insurance  department  established. 

1  Section  3.    The   certificate  establishing  the   insurance  department  Prerequisites 

2  shall  not  be  issued  until  there  shall  have  been  provided  (a)  a  special  certm"a°e 

3  expense  guaranty  fund  as  set  forth  in  the  following  section  and  (6)  either  fnsurance"^ 

4  a  special  insurance  guaranty  fund  as  set  forth  in  section  five  or  a  guar-  f |o7"s"6i° 5  3. 

5  anty  contract  under  section  nineteen;  and  until  (c)  a  certificate  in  dupli-  lois.sso.  5  46. 

6  cate,  under  the  oath  of  the  treasurer,  shall  have  been  filed  with  the  com- 

7  inissioner  of  insurance  and  the  commissioner  of  banks  certifying  that 

8  said  special  expense  guaranty  fund  and  said  special  insurance  guaranty 

9  fund  or  guaranty  contract  have  been  furnished,  and  (r/)  said  commis- 

10  sioners  shall,  upon  iinestigation,  have  made  a  joint  finding  that  said 

11  requirements  have  duly  been  complied  with. 

1  Section  4.    The  special  expense  guaranty  fund  mentioned  in  the  special 

2  preceding  section  shall  consist  of  not  less  than  five  thousand  dollars  in  guaranty 

3  cash,  advanced  to  and  placed  at  the  risk  of  said  department  as  a  guaranty  19S7;  56,,  §  4. 

4  fund  to  be  applied  in  payment  of  the  expenses  thereof,  if  and  so  far  as  i^'^'  ^^^^  ^  *'^- 

5  the  amounts  contributed  from  the  loading  in  the  insurance  premium  and 
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in  annuity  charges,  together  with  any  membership  fee  and  surrender  and  6 
death  charges,  shall  prove  insufficient  to  pay  the  expenses  of  said  insur-  7 
ance  department.  The  original  amount  of  such  guaranty  fund  shall  be  8 
fixed  by  the  trustees,  with  the  approval  of  the  state  actuary  of  the  divi-  9 
sion  of  savings  hank  life  insurance  of  the  department  of  banking  and  10 
insurance,  and  the  guaranty  fund  may  be  increased  at  any  time  there-  1 1 
after  by  the  trustees.  The  amounts  advanced  as  a  special  expense  guar-  12 
anty  fund  shall  be  evidenced  by  certificates  of  the  par  value  of  one  hun-  13 
dred  dollars,  and  the  holders  thereof  shall  be  credited  with  interest  14 
thereon  annually,  with  annual  rests,  at  a  rate  equal  to  the  average  rate  15 
paid  in  that  year  upon  its  deposits  by  the  savings  department.  If  in  any  16 
year  ending  October  thirty-first  the  profits  remaining,  after  setting  aside  17 
amounts  for  surplus  as  provided  in  section  twenty-one,  shall  be  sufficient  18 
therefor,  the  trustees  shall  from  such  profits  reimburse  said  expense  19 
guaranty  fund  for  any  amounts  theretofore  drawn  from  it  to  defray  ex-  20 
penses  of  the  insurance  department ;  and  if,  after  so  reimbursing  said  fund,  21 
and  after  reimbursing  the  special  insurance  guaranty  fund  for  amounts  22 
theretofore  drawn  from  it,  the  balance  of  profits  shall  be  sufficient  there-  23 
for,  the  trustees  shall  pay  to  the  holders  of  the  certificates  of  said  ex-  24 
pense  guaranty  fund  the  interest  accrued  thereon,  or  such  part  thereof  25 
as  the  amount  may  suffice  to  cover.  Said  expense  guaranty  fund  may  be  26 
retired,  with  the  approval  of  the  commissioner  of  banks  and  the  com-  27 
missioner  of  insurance,  whenever  in  the  opinion  of  the  trustees  it  is  no  28 
longer  required.  The  amount  so  advanced  as  an  expense  guaranty  fund  29 
shall  be  repaid  and  the  interest  credited  shall  be  paid  only  as  above  pro-  30 
vided,  or  under  section  twenty-five,  and  shall  not  be  deemed  a  liability  31 
of  the  insurance  department  in  determining  the  solvency  thereof.  32 


Special                SECTION  5.     The    spccial    insurance    guarantv    fund    mentioned    in  1 

insurance                                                     i,,               •            i,               ,              i                                   i                   iTii            *  o 

guaranty          scctiou  three  shall  consist  or  not  less  than  twenty  thousand  dollars  m  I 

1907;  561,  §  5.    cash,  advanced  to  and  placed  at  the  risk  of  the  insurance  department,  3 

1919, 350,  §  46.  .^^.j^j^j^  gj^j^ii  1-ip  applicable  to  the  payment  and  satisfaction  of  all  losses  4 

or  other  obligations  arising  out  of  policies  or  annuity  contracts  if  and  5 

whenever  the  liabilities  of  said  department,   including  the  insurance  6 

reserve,  are  in  excess  of  its  assets.     The  original  amount  of  such  special  7 

insurance  guaranty  fund  shall  be  fixed  by  the  trustees,  with  the  ap-  8 

proval  of  the  sfate  actuary,  and  the  guaranty  fund  may  be  increased  9 

at  any  time  thereafter  by  vote  of  the  trustees.     The  amounts  advanced  10 

to  such  special  insurance  guaranty  fund  shall  be  represented  by  cer-  11 

tificates  of  the  par  value  of  one  hundred  dollars;  and  the  holders  thereof  12 

shall  be  credited  with  interest  thereon  annually,  with  annual  rests,  at  13 

the  rate  equal  to  the  average  rate  paid  in  that  year  upon  its  deposits  14 

by  the  savings  department.     If  in  any  year  ending  October  thirty-  15 

first  the  profits  remaining  are  sufficient  therefor,  after  setting  aside  16 

amounts  for  the  surplus  as  provided  in  section  twenty-one,  and  reim-  17 

bursing  the  special  expense  guaranty  fund  and  said  special  insurance  18 

guaranty  fund  for  all  amounts  theretofore  drawn  from  them  or  either  19 

of  them,  and  paying  interest  on  the  certificates  representing  the  special  20 

expense  guaranty  fund,  the  trustees  may  pay  the  interest  accrued  on  21 

said  insurance  guaranty  certificates  or  such  part  thereof  as  the  amount  22 

may  suffice  to  cover.     After  the  special  expense  guaranty  fund  has  been  23 

retired  as  provided  in  section  four,  said  special  insurance  guaranty  24 

fund  may,  with  the  approval  of  the  commissioner  of  insurance,  be  re-  25 

tired  by  the  trustees  as  soon  as  the  insurance  department  shall  have  26 
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27  accumulated  a  surplus  iu  excess  of  all  its  liabilities  equal  to  the  amount 
2<S  of  such  guaranty  fund,  inciudini;  any  interest  accrued  thereon  reinain- 
29  ing  unpaid;  and  said  insurance  guaranty  fund  may,  with  like  ajjproval, 
.30  be  retired  from  time  to  time,  in  part,  but  the  balance  of  such  guaranty 
151  fund,  including  unpaid  interest  plus  the  surplus  on  hand,  shall  at  no 
.32  time  be  less  than  the  amount  of  the  original  insurance  guaranty  fund. 
'.]'.]  The  amounts  so  advanced  as  an  insurance  guaranty  fund  shall  he  re- 
M  paid  and  the  interest  credited  thereon  shall  be  paid  only  as  above  pro- 
35  vided,  or  under  section  twenty-five,  and  shall  not  be  deemed  a  liability 
3()  of  the  insurance  department  in  determining  the  solvency  thereof. 

1  Section  fi.     Any   savings  and   insurance   bank   acting  through  its  Poiiriesof 

2  insurance  department,  after  the  issue  of  the  license  provided  for  in  the  LmSes."" 

3  following  section,  may  make  and  issue  policies  upon  the  lives  of  persons  ^^°^'  ^''^'  ^  ^' 

4  and  grant  or  sell  annuities  with  all  the  rights,  powers  and  privileges 

5  and  subject  to  ail  the  duties,  liabilities  and  restrictions  in  respect  to 
G  the  conduct  of  the  business  of  life  insurance  conferred  or  imposed  by 

7  general  laws  relating  to  domestic  legal  reserve  life  insurance  companies, 

8  so  far  as  the  same  are  applicable  and  except  as  is  otherwise  provided 

0  herein.     The  insurance  department  shall  in  all  respects,  except  as  is 

10  otherwise  pro\ide(l  herein,  be  managed  as  savings  banks  are  managed 

11  under  general  laws  relating  to  savings  banks.    Such  insurance  depart- 

12  ment  may  decline  particular  classes  of  risks  or  reject  any  particular 

13  application. 

1  Section  7.     A  license  to  issue  policies  and  make  annuity  contracts  License  to 

2  shall,  upon  the  application  of  the  trustees,  be  granted  by  the  com- eTc"'^  usTrof 

3  missioner  of  insurance  to  any  savings  and  insurance  bank  which  has  poffdes'''"* 

4  duly  complied  witli  the  requirement  set  fortii  in  section  three;    but  the  j^vo^cluon 

•j  said  license  shall  be  revocable  bv  said  commissioner  at  his  discretion,  ?J,J,',™S|^  ,, 

,,,„,..  ,.',,.  .  .  ,  1907.  561,  §  7. 

(I  and  alter  liavmg  given  thirty  days    written  notice  to  said  trustees,  1919,350,546 
7  provided  not  more  than  twenty  thousand  dollars  of  insurance  on  not 

5  less  than  one  hundred  lives  of  residents  of  the  commonwealth,  on  which 

9  all  payments  due  by  the  terms  thereof  have  been  made  thereon,  shall 

10  have  been  applied  for  and  issued,  and  then  remain  outstanding.    A  list 

11  showing  the  amount   of  outstanding  policies,   with  the  names  of  the 

12  holders  thereof,  shall  be  filed  by  the  treasurer  of  the  said  bank  with 

13  said  commissioner  at  the  close  of  each  month  until  the  above  limits  as 

14  to  amount  of  insurance  and  number  of  persons  insured  and  holding 
1')  policies  standing  in  full  force  by  reason  of  the  due  payment  of  premium, 
It)  have  been  exceeded.  Upon  the  filing  of  every  such  list,  the  correctness 
1  /   of  which  shall  be  certified  by  the  treasurer  on  oath,  the  said  commis- 

18  sioner  may  make  such  investigations  as  he  deems  proper,  in  order  to 

19  ascertain  the  truth  of  the  facts  thus  certified  by  the  treasurer. 

20  The  revocation  of  the  license  of  any  bank  under  the  terms  of  this 

21  section  shall  not  aft'ect  the  right  and  the  obligation  of  the  bank  to  con- 

22  tinue  and  fulfil  its  existing  contracts,  or  the  right,  with  the  appro\al 
2.)  of  said  commissioner,  to  reinsure  them  or  to  transfer  them  to  another 

24  bank  or  company  holding  a  license  to  do  insurance  business  in  the 

25  commonwealth. 


1  Section  8.    The  assets  of  the  savings  department  shall  be  liable  for  Assets  and 

2  and  applicable  to  the  payment  and  satisfaction  of  the  liabilities,  obliga-  rnsumnco" 
.3  tions  and  expenses  of  the  savings  department  only.    The  assets  of  the  aKvln^ 
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department 
to  be  kept 
separate. 
1907,  561,  §  S. 


insurance  department  shall  be  liable  for  and  applicable  to  the  payment  4 

and  satisfaction  of  the  liabilities,  obligations  and  expenses  of  the  in-  5 

surance  department  only.    The  savings  department  and  the  insurance  6 

department  shall  be  kept  distinct  also  in  matters  of  accounting  and  of  7 

investment.     Expenses  pertaining  to  the  conduct  of  both  the  savings  8 

department  and  the  insurance  department,  such  as  office  rent  and  the  9 

salaries  of  general  officers,  shall  be  apportioned  by  the  trustees  equitably  10 

between  the  two  departments.  11 


Investment 
of  funds  of 
insurance 
department. 
1907,  561,  §  9. 


Section  9.  The  funds  of  the  insurance  department,  whether  arising 
from  premiums,  annuity  contracts,  guaranty  funds,  or  from  the  income 
thereof,  and  whether  constituting  insurance  reserve  or  surplus,  shall  be 
invested  in  the  same  classes  of  securities  and  in  the  same  manner  in 
which  the  deposits  of  the  savings  department  are  required  by  law  to  be 
invested,  except  that  it  may  make  loans  upon  any  policy  of  insurance  or 
annuitv  contract  issued  by  it  to  the  extent  specified  in  section  fifteen. 


Amount^of  SECTION  10.    No  savings  and  insurance  bank  shall  write  any  policy 

annuity  con-      qj-  anuuitv  coutract  binding  it  to  pav  more  than  one  thousand  dollars, 
1907, 561,  §  10.  exclusive  of  dividends  or  profits,  upon  the  death  of  any  one  person, 
except  for  such  amount,  if  any,  as  it  may  be  bound  to  pay  upon  the  death 


1915,  32. 
1919,  115 
1929.  37 


4  Op!  A.  G.  499.  of  such  person  under  an  employees'  group  policy,  or  under  an  annuity 
contract  embodying  an  agreement  to  refund,  upon  the  death  of  the 
holder,  to  his  estate  or  to  a  specified  payee,  a  sum  not  exceeding  the 
premiums  paid  thereon  with  compound  interest,  nor  shall  it  write  any 
annuity  contract  otherwise  binding  it  to  pay  in  any  one  year  more  than 
two  hundred  dollars,  exclusive  of  dividends  or  profits. 


1 
2 

3 
4 
5 
6 
7 
8 
9 
10 


Policy,  etc., 
not  to  be 
forfeited  after 
payment  of 
six  months' 
premiums. 
Effect  of 
subsequent 
default. 

1907,  561,  §  11. 

1908,  222. 
1922,79,  §  1. 


Section  U.  No  policy  of  life  or  endowment  insurance  or  annuity  1 
contract  issued  by  any  savings  and  insurance  bank  shall  become  forfeit  or  2 
void  for  non-payment  of  premium  after  six  full  months'  premiums  have  3 
been  paid  thereon;  and  in  case  of  default  in  the  p<^yment  of  any  subse-  4 
quent  premium,  then,  without  any  further  stipulation  or  act,  such  policy  5 
shall  be  binding  upon  the  bank  at  the  option  of  the  insured,  either  (a)  6 
for  the  cash  surrender  value  or  (b)  for  the  amount  of  paid-up  insurance  7 
which  the  then  net  value  of  the  policy  and  all  dividend  additions  thereon,  8 
less  any  indebtedness  to  tlie  bank  on  account  of  said  policy,  and  less  a  9 
surrender  charge  of  not  more  than  one  per  cent  of  the  face  value  of  the  10 
policy,  will  purchase  as  a  net  single  premium  for  life  or  endowment  in-  11 
surance,  maturing  or  terminating  at  the  time  and  in  the  manner  pro-  12 
vided  for  in  the  original  policy  contract,  or  (c)  for  the  amount  of  paid-up  13 
term  insurance  which  such  net  value  would  purchase.  14 


Section  12.     No  policy  or  annuity  contract  shall  be  issued  except 

upon  the  life  and  for  the  benefit  of  a  resident  of  the  commonwealth  or 

of  a  person  regularly  employed  therein.    If  the  holder  of  any  policy 

or  annuity  issued  by  such  a  bank  becomes  a  resident  of  another  state 

1907, 561, 1 12.  or  country,  it  shall  be  necessary,  unless  the  bank  otherwise  provides,  for 

1918',  70. '  '  "         '  ....  ... 

1927.  92. 


Policies  to  be 
issued  to 
residents,  etc. 
only.  Policy 
holder  becom- 
ing non- 
resident 
effect 


such  a  policy  holder  or  such  an  annuitant,  or  his  duly  authorized  repre- 
sentative, or  the  beneficiary  entitled  to  a  claim  for  loss  under  such  a 
policy,  to  make  or  receive  payments  at  the  bank,  or  by  correspondence, 
without  notice  from  the  bank.  Should  a  lapse  occur  by  reason  of  the 
failure  of  any  such  person  to  do  so  seasonably,  the  liability  of  the  bank,  10 
in  case  of  a  policy  of  insurance,  shall  be  only  for  the  amount  of  its  previ-  1 1 
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12  ously  acquired  paid-up  insurance  value,  or,  on  demand,  for  the  stipulated 

13  cash  surrender  value  thereof. 

1  Section  13.    Savings  and  insurance  banks  shall  not  employ  solicitors  solicitors 

2  of  insurance,  and  shall  not  employ  persons  to  make  house  to  house  col-  employed. 

3  lections  of  premiums;   but  tiie  trustees  may  establish  such  agencies  and  ag^Jnts"*' 

4  means  for  the  receipt  of  applications  for  insurance  and  of  deposits  and  of  [gjg'  ^jj'  |  H 

5  premium  and  annuity  payments,  at  such  convenient  places  and  times, 

6  of  such  nature  and  upon  such  terms  as  the  commissioner  of  banks  and 

7  the  commissioner  of  insurance  may  approve.     The  trustees  may  also, 

8  with  like  approval,  appoint  any  savings  bank  or  savings  and  insurance 

9  bank  its  agent  to  make,  so  far  as  thereunto  authorized,  payments  due  on 

10  policies  of  insurance  and  on  contracts  for  annuities,  and  to  perform  other 

11  services  for  the  insurance  department.     All  savings  banks  and  all  savings 

12  and  insurance  banks  may,  with  like  approval,  act  as  such  agents.     The 

13  business  of  the  insurance  department  may,  in  the  discretion  of  the  trus- 

14  tees,  be  carried  on  either  in  the  same  building  with  that  of  the  savings 

15  department  or  in  a  different  building. 

1  Section  14.     The   General    Insurance   Guaranty   Fund    shall   be   a  Management 

2  body  corporate,  with  the  powers  specifically  provided  in  this  chapter  and  insurance' 

3  with  all  the  general  corporate  powers  incident  thereto.     It  shall  be  man-  Fund""*^ 

4  aged  by  the  board  of  trustees  appointed  under  section  ten  of  chapter  i^O'-^si,  5 14 

5  twenty-si.x.     The  trustees  of  the  fund  shall  adopt  a  code  of  by-laws. 

1  Section  1.5.     The  state  actuarv,  appointed  under  section  eleven  of  Jo^^s  and 

n      ^  •  "11  I     •  p     I  duties  of 

2  chapter  twenty-six,  with  the  advice  of  the  attorney  general  as  to  matters  '^'a''' "."'uary 

3  of  legal  form,  shall  prepare  standard  forms  of  life  insurance  policies  and  i9h!  246' 

4  life  annuity  contracts,  including  a  whole  life  policy,  a  limited  payment        '  "  ' 

5  life  policy,  a  limited  term  policy,  an  endowment  policy,  an  annuity  con- 

6  tract,  and  a  combination  of  life  insurance  policy  and  deferred  annuity 

7  contract,  and  such  others  as  may  from  time  to  time,  in  the  opinion  of  the 

8  commissioner  of  insurance,  be  desirable.     Every  policy  and  annuity  con- 

9  tract  shall  provide  that  the  issuing  bank  may  make  any  payment  there- 

10  under  by  placing  to  the  credit  of  the  account  of  the  registered  beneficiary 

11  in  the  savings  department  the  amount  payable.     Such  standard  forms 

12  shall  be  used  as  the  uniform  and  exclusive  forms  of  policies  by  all  savings 

13  and  insurance  banks.     He  shall  also  prepare  the  form  of  blanks  for  appli- 

14  cations  for  life  insurance  policies  and  life  annuity  contracts  and  for  proof 

15  of  loss,  and  all  other  forms  necessary  for  the  efficient  prosecution  of  the 

16  business,  also  books  of  record  and  of  account,  and  all  schedules  and  all 

17  reports,  not  otherwise  provided  for,  required  in  the  conduct  of  the  busi- 

18  ness,  and  these  shall  be  used  as  the  uniform  and  exclusive  form  of  blanks, 

19  books,  schedules  and  reports  in  the  insurance  departments  of  all  savings 

20  and  insurance  banks.     He  shall  also,  consistently  witii  the  law  govern- 

21  ing  domestic  legal  reserve  life  insurance  companies,  determine  and  pre- 

22  pare  the  table  of  premium  rates  for  all  kinds  of  life  insurance  policies, 

23  and  the  purchase  rates  for  annuities,  and  the  amount  of  the  member- 

24  ship  fee,  the  surrender  and  any  proof  of  death  charges,  and  the  premium 

25  rates  for  reinsurance.     The  rates,   fees  and  charges  so  fixed  shall  be 

26  adopted  as  the  uniform  and  exclusi\e  premiums,  annuity  rates,  the  initia- 

27  tion,  the  surrender,  and  the  proof  of  death  charges.     He  shall  also  deter- 

28  mine  and  prepare  tables  showing  the  amounts  which  may  be  loaned  on 

29  insurance  policies,  and  the  reinsurance  rates  to  be  charged  by  all  savings 
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and  insurance  banks,  and  the  guaranty  charges  to  be  made  by  the  Gen- 
eral Insurance  Guaranty  Fund,  but  the  loan  value  shall  in  no  event  ex- 
ceed the  reserve  on  any  policy.  He  shall  also  prepare  or  procure  tables 
for  computing  the  legal  reserve  to  be  held  under  insurance  and  annuity 
contracts,  and  for  this  purpose  may,  with  the  approval  of  the  commis- 
sioner of  insurance,  adopt  a  table  of  mortality  which  may  be  deemed  more 
suitable  than  the  American  Experience  Table  for  policies  of  insurance  of 
the  character  and  amounts  to  which  the  risks  of  the  banks  are  limited; 
and  shall  in  all  other  respects,  except  as  otherwise  provided,  perform  the 
duties  of  insurance  actuary  for  all  the  savings  and  insurance  banks  and 
the  General  Insurance  Guaranty  Fund.  The  ordinary  actuarial  routine 
work  of  the  banks,  including  an  annual  and  other  valuations  of  their 
policies,  shall  be  performed  by  their  clerks,  guided  and  assisted,  so  far 
as  may  be  necessary,  by  the  advice  and  instruction  of  the  state  actuary; 
but  aii  annual  valuation  of  all  the  policies  of  the  banks  and  of  the  condi- 
tion of  the  General  Insurance  Guaranty  Fund  as  of  October  thirty-first 
of  each  year  shall  be  made  in  the  office  of  the  state  actuary  under  his 
direction,  and  from  schedules  of  policy  data  on  blanks  furnished  by  him 
and  prepared  by  the  banks  in  accordance  with  his  instructions.  The 
state  actuary  shall  also  furnish  to  the  savings  and  insurance  banks  and 
to  the  General  Insurance  Guaranty  Fund  all  blanks  for  policies,  applica- 
tions, schedules,  and  other  papers  and  books  which  the  state  actuary 
is  required  to  prepare,  as  herein  provided.  The  state  actuary  shall  for 
each  year  ending  October  thirty-first  determine  the  ratio  of  actual  to 
expected  mortality  claims  for  all  of  the  savings  and  insurance  banks  com- 
bined, and  shall  determine  a  similar  ratio  for  each  of  the  savings  and  in- 
surance banks  separately.  Both  calculations  shall  be  based  upon  the 
mortality  tables  and  the  rate  of  interest  used  by  the  banks  in  the  calcu- 
lation of  the  premiums,  or  upon  such  other  bases  as  shall  be  approved  by 
the  commissioner  of  Insurance.  If  the  calculation  of  the  ratio  pertaining 
to  any  savings  and  insurance  bank  shows  that  the  actual  mortality  ex- 
perienced is  less  than  the  mortality  ex-pected  to  be  experienced  by  all  of 
the  banks  combined,  the  state  actuary  shall  send  to  such  bank  a  cer- 
tificate setting  forth  the  amount  of  such  difference,  and  thereupon  such 
bank  shall  send  to  the  General  Insurance  Guaranty  Fund  in  cash  the 
amount  of  such  certificate.  The  state  actuary  shall  also  furnish  to  the 
trustees  of  the  General  Insurance  Guaranty  Fund  a  certificate  in  respect 
to  any  savings  and  insurance  bank  in  which  the  ratio  of  the  actual  to  the 
expected  mortality  has  exceeded  the  ratio  of  the  actual  to  the  expected 
mortality  for  all  of  the  banks  combined,  and  thereupon  the  trustees  of 
the  General  Insurance  Guaranty  Fund  shall  pay  to  such  bank  the  amount 
of  such  excess  as  evidenced  by  such  certificate. 

In  determining  the  net  profits,  as  defined  in  section  twenty-one,  to  be 
distributed  to  the  holders  of  the  policies  and  annuity  contracts  each 
year  for  each  savings  and  insurance  bank,  the  state  actuary  shall  con- 
sider as  a  mortality  factor  the  ratio  of  the  actual  to  the  expected  mortal- 
ity for  all  of  the  savings  and  insurance  banks  combined. 
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Powers  and 
duties  of 
state  medical 
director 


Section  16.     The  state  medical  director,  appointed  under  section 
twelve  of  chapter  twenty-six,  shall,  subject  to  the  supervision  and  control 
1907.  561,  §  16.  of  the  commissioner  of  insurance,  prescribe  the  rules  relating  to  health 
1919, 350,  §  46.  ^j.  acceptability  of  the  applicant  for  insurance,  and  shall  act  as  super- 
vising and  advising  physician  for  the  medical  department  of  all  the 
savings  and  insurance  banks. 
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1  Section  17.     There  shall  he  iiaid  to  the  commonwealth  on  account  of '\''''"'"^s«™«°t 

,1,.^.,.     ..  „  .  ii|.[>.  i.o'  common- 

2  sums  expemieii  by  it  tor  the  division  or  savings  bank  hie  insurance  (luring  wealth  for  ccr- 

3  the  year  ended  on  No\enil)er.  thirtieth  next  preceding,  the  following  tures>r™ 

4  amounts:   On  December  fifteenth,  nineteen  hundred  and  twenty-nine,  a  ^gollTei,  §  n. 

5  sum  equal  to  twenty-five  per  cent  thereof;   on  December  fifteenth,  nine-  5929;  Hf. 
G  teen  hundred  and  thirty,  a  sum  equal  to  forty  per  cent;   on  December 

7  fifteenth,  nineteen  hundred  and  thirty-one,  a  sum  equal  to  fifty-five  per 

8  cent;    on  December  fifteenth,  nineteen  hundred  and  thirty-two,  a  sum 

9  equal  to  seventy  per  cent:  on  December  fifteenth,  nineteen  hundred  and 

10  thirty-three,  a  sum  equal  to  eighty-five  per  cent;  on  December  fifteenth, 

11  nineteen  hundred  and  thirty-four,  and  on  December  fifteenth  in  each 

12  year  thereafter,  a  sum  equal  to  the  total  amount.  Said  sums  so  to  be 
1.3  repaid  to  the  commonwealth  shall  be  apportioned  by  the  trustees  of  the 

14  General  Insurance  Guaranty  Fund  among  the  savings  and  insurance 

15  banks  in  proportion  to  their  premium  income,  or  on  such  other  basis  as 

16  the  said  trustees  shall  deem  equitable  and  proper,  and  said  banks  shall 

17  be  assessed  therefor  in  accordance  with  such  apportionment;  provided, 
IS  that  no  savings  and  insurance  bank  shall  be  assessed  for  any  part  of  said 

19  expenditure  unless  and  until  it  shall  have  accumulated  in  its  insurance 

20  department  a  surplus  fund  of  not  less  than  twenty  thousand  dollars  as 

21  provided  in  sections  five,  nineteen  and  twenty-one,  or  unless  and  until 

22  five  years  shall  have  elapsed  from  the  date  when  it  shall  have  been 
2o  licensed  by  the  commissioner  of  insurance  to  issue  policies  and  make 
24  annuity  contracts,  whichever  event  shall  sooner  happen.  Any  sum  so 
2.5  apportioned  to  banks  so  exempted  shall  be  paid  to  the  commonwealth  by 
2(5  the  trustees  of  the  General  Insurance  Guaranty  Fund  from  the  interest 

27  income  thereof  on  or  before  December  fifteenth  in  each  year  as  above 

28  provided. 

1  Section  18.     Every  savings  and  insurance  bank  shall,  on  the  third  l^^^^^^gf 

2  Wednesday  of  each  month,  pay  to  the  General  Insurance  Guaranty  of  premiums 

3  Fund  an  amount  equal  to  four  per  cent  of  all  amounts  paid  to  it  as  insurance 

4  premiums  on  policies  or  in  the  purchase  of  annuities  during  the  pre-  Fund  as 

5  ceding  month.    Said  sums  shall  be  held  as  a  guaranty  for  all  obligations  olsposWon. 

6  on  policies  or  annuity  contracts  of  the  insurance  departments  of  all  ^^"''^  *®''  ^  '* 

7  savings  and  insurance  banks;   and  so  much  thereof  shall  be  paid  over 

8  to  any  bank,  to  be  applied  in  the  payment  of  losses  or  satisfaction  of 

9  other  obligations  on  said  policies  or  annuity  contracts,  as  may  be  re- 

10  quired  to  prevent  or  to  make  good  an  impairment  of  its  insurance  reserve. 

11  Any  amount  so  paid  to  any  bank  shall  be  charged  to  its  account,  and  be 

12  repaid,  with  interest  compounded  semi-annually  at  the  rate  of  five  per 

13  cent  per  annum  out  of  the  surplus  funds  of  said  insurance  department  as 

14  soon  and  so  far  as  an  adequate  surplus  exists.    The  amounts  so  advanced 

15  by  the  General  Insurance  Guaranty  Fund  to  any  bank  shall  be  repaid 

16  only  as  above  provided,  and  shall  not  be  deemed  a  liability  in  determining 

17  the  solvency  of  its  insurance  department. 

1  Section  19.     Whenever  the  funds  held  by  the  General  Insurance  General 

2  Guaranty  Fund  are,  in  the  opinion  of  both  the  commissioner  of  insur-  ouaJ^anty 

3  anee  and  the  commissioner  of  banks,  sufficient  therefor,  the  trustees  of  gua^lnTe/ 

4  the  fund  may  enter  into  a  contract  with  any  savings  bank  desiring  to  -IT^r^ta^n  "^''^ 

5  establish  an  insurance  department  to  guarantee  all  the  risks  of  such  ;s?>'?'"o'?"'°t  lo 

e    1        I  , .,  ,       .  .1,11  1  p  1  1  1907,  o61,  I  19. 

D  bank  until  such  time  as  it  shall  have  a  surplus  of  not  less  than  twenty  lais.  sso,  5  46. 
7  thousand  dollars  nor  less  than  ten  per  cent  of  the  aggregate  insurance 
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reserve.    If  such  guaranty  contract  is  entered  into  by  any  bank,  it  shall  S 

not  be  necessary  to  provide  the  special  insurance  guaranty  fund  pro-  9 

vided  for  in  section  five  before  the  commissioner  of  insurance  and  the  10 

commissioner  of  banks  are  entitled  to  issue  the  certificate  establishing  11 

the  insurance  department  as  provided  in  section  three.  12 


o°Tun(S^°*°  Section  20.     The  funds  of  the  General  Insurance  Guaranty  Fund 

of  General         shall  bc  invcstcd  in  the  same  classes  of  securities  and  in  the  same  manner 

Guaranty         in  which  the  dcposits  of  the  savings  department  are  required  by  law  to  be 

1907, 561, 5  20.  invested ;   but  the  trustees  of  said  fund  shall  be  at  liberty  to  deposit  in 

any  savings  bank  any  funds  on  hand  which,  by  reason  of  the  smallness  of 

the  amount  or  for  any  other  reason,  cannot,  in  the  opinion  of  said  trustees, 

otherwise  properly  be  invested  at  that  time. 


9 


S''[ntiSa''n«'^       SECTION  21.     Each  savings  and  insurance  bank  shall  annually  set 
department  to    apart  Es  R  surplus  from  the  net  profits,  if  any,  which  have  been  earned  in 

D6  set  spurt  .  .  »  II  1 

as  emergency  its  lusurancc  department,  an  amount  not  less  than  twenty  nor  more  than 
190?!  Ml,  §  21.  seventy-five  per  cent  thereof,  until  such  fund  equals  ten  per  cent  of  its 
1922!  79f'§  2.  net  insurance  reserve,  or  the  amount  of  its  special  insurance  guaranty 
fund,  whichever  is  the  greater.  Thereafter  each  such  bank  may  add  in 
any  year  to  its  said  surplus  fund  not  more  than  fifteen  per  cent  of  the 
net  profits,  if  any,  which  have  been  earned  in  its  insurance  department  in 
such  year;  provided,  that  no  such  bank  shall  so  add  to  its  said  surplus 
fund  if  it  equals  ten  per  cent  of  the  net  insurance  reserve  of  said  bank.  10 
Such  surplus  fund  shall  thereafter  be  maintained  and  held  or  used  so  far  11 
as  necessary  to  meet  losses  in  its  insurance  department  whether  from  12 
unexpectedly  great  mortality,  depreciation  in  its  securities,  or  otherwise,  1.3 
and  for  the  maintenance  of  a  stable  dividend  scale.  The  balance  of  the  14 
net  profits  of  each  year  shall  annually  be  distributed  equitably  among  15 
the  holders  of  its  policies  and  annuity  contracts,  such  distribution  to  be  16 
made  at  the  option  of  the  policy  holder  in  accordance  with  section  one  17 
hundred  and  forty  of  chapter  one  hundred  and  seventy-five.  18 


poiides'.'^^By         SECTION  22.     Life  insurancc  policies  and  annuity  contracts  may  be  1 

r9'o7"5'6i°l''22  signed  on  behalf  of  the  savings  and  insurance  banks  by  the  treasurer  or  2 

assistant  treasurer,  or  by  such  other  officer  or  employee  of  the  savings  3 

and  insurance  banks  as  the  trustees  may  from  time  to  time  determine.  4 


Percentage 
of  premiums 
payable  under 
§  18  may  be 
reduced,  etc., 
when. 

1907.  561,  §  23. 
1919,  350,  §  46. 


Section  23.  Whenever  the  net  assets  of  the  General  Insurance 
Guaranty  Fund  over  all  liabilities  exceed  one  hundred  thousand  dollars 
or  five  per  cent  of  the  aggregate  outstanding  insurance  reserve  of  all 
savings  and  insurance  banks,  whichever  is  the  greater,  the  trustees  of 
said  fund  may,  with  the  approval  of  the  commissioner  of  insurance, 
reduce  the  percentage  of  premiums  on  insurance  and  annuities  so  pay- 
able to  it  or  altogether  discontinue  the  same;  but  said  trustees  may 
require  at  any  time  thereafter  said  contribution  to  be  made  at  a  rate 
not  exceeding  that  provided  for  in  section  eighteen. 


poUcie°°eto.          Section  24.     Any  suit  brought  on  or  in  respect  to  any  policy  or  1 

Venue;             aunuitv  coutract  issued  by  an\'  savings  and  insurance  bank  shall  be  2 

limitation.                            i'     .         ,                               i                     i     i         i     •     i                             i        •   i  ■  o 

1907, 561, 5  25.  brought  m  the  county  where  such  bank  is  located,  and  within  two  years  3 

after  the  date  of  the  alleged  cause  of  action.  4 
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1  Section  25.     Any  savinjjs  and  insurance  bank   may  at  any  time  Diacontinu- 

2  discontinue  the  issuing  of  insurance  policies  and  annuity  contracts  if  oFp'oiiciel"'' 

3  its  hoard  of  trustees  lias,  at  a  meeting  duly  called  for  the  purpose,  voted  E's'li^ance. 

4  so  to  do  by  a  majority  of  two  thirds  of  its  trustees  present  at  the  meet-  \l%'  ffg'  |  H- 

5  ing  and  voting.     The  notice  of  such  meeting  shall  be  given  at  least 

6  thirty  days  prior  to  the  date  thereof,  and  shall  be  otherwise  in  accord- 

7  ance  with  any  laws  or  by-laws  governing  the  calling  of  special  meetings 

8  of  trustees.     A  copy  of  the  vote  to  discontinue  said  business,  certified 

9  to  by  the  clerk  of  the  bank  and  sworn  to  by  its  president  or  vice  presi- 

10  dent  and  its  treasurer  or  assistant  treasurer,  shall  be  filed  with  the  com- 

11  missioner  of  banks  and  also  with  the  commissioner  of  insurance.     A 

12  bank  which  has  so  voted  may  reinsure  all  outstanding  policies  and  an- 

13  nuity  contracts  in  any  other  savings  and  insurance  bank,  or,  with  the 

14  approval  of  the  commissioner  of  insurance  and  the  commissioner  of 

15  banks,  in  any  purely  mutual  legal  reserve  life  insurance  company  or- 

16  ganized  under  the  laws  of  the  commonwealth,  if  such  company  does 

17  not  employ  solicitors  of  insurance  or  make  house  to  house  collection  of 

18  premiums,  and  does  not  provide  for  the  payment  of  interest  on  its 

19  guaranty  capital  of  more  than  four  per  cent,  if  it  makes  provision  satis- 

20  factory  to  the  commissioner  of  insurance  for  carrying  out  with  reason- 

21  able  convenience  to  policy  holders  and  annuitants  its  existing  con- 

22  tracts.     When  a  bank  which  has  voted  to  discontinue  said  business 

23  has  so  reinsured  its  outstanding  policies  and  annuity  contracts,  or  fully 

24  performed  the  same,  it  shall  transfer  to  the  General  Insurance  Guaranty 

25  Fund  all  the  assets  of  the  insurance  department  remaining  after  pay- 

26  ing  all  its  liabilities,  including  special  guaranty  fund  certificates  issued 

27  under  section  four  or  five. 

1  Section  26.     The  commissioner  of  insurance  and  the  commissioner  Examinations 

2  of  banks  shall,  at  least  once  in  each  year  and  whenever  they  consider  it  ^oneTi™^' 

3  expedient,  either  alone  or  together,  personally  or  by  deputy  or  assistant,  eo^Znigsfone? 

4  examine  the  insurance  department  of  each  savings  and  insurance  bank  igo'V^^g'^ei  §  27 

5  and  the  General  Insurance  Guaranty  Fund.    At  such  examination  they  wis!  350!  §46! 

6  shall  have  free  access  to  the  vaults,  books  and  papers,  and  shall  thor- 

7  oughly  inspect  and  examine  the  affairs  of  any  such  corporation  to  ascer- 

8  tain  its  condition,  its  transactions,  its  ability  to  fulfil  its  obligations,  and 

9  whether  it  has  complied  with  all  the  provisions  of  law  applicable  to  it. 

10  They  shall  preserve  in  a  permanent  form  a  full  record  of  their  proceedings, 

11  including  a  statement  of  the  condition  of  the  insurance  department  of 

12  each  of  said  banks. 


1  Section  27.    Either  of  said  commissioners,  or  his  deputy  or  assistant  summoning 

2  specially  authorized  by  him  in  writing,  may  summon  the  trustees,  officers  pXlfy"' ""' 

3  or  agents  of  any  such  corporation,  and  such  other  witnesses  as  he  thinks  ''°'^' ""''  ^  ^*' 

4  proper,  and  examine  them  relative  to  the  affairs,  transactions  and  con- 

5  dition  of  the  insurance  department  or  of  the  General  Insurance  Guar- 

6  anty  Fund,  and  for  that  purpose  may  administer  oaths.    Whoever  with- 

7  out  justifiable  cause  refuses  to  appear  and  testify  when  so  required,  and 

8  whoever  obstructs  a  commissioner  in  the  performance  of  his  duty,  shall 

9  be  punished  by  a  fine  of  not  more  than  one  thousand  dollars  or  by  im- 
10  prisonment  for  not  more  than  one  year. 

1  Section  28.    If  upon  examination  the  insurance  department  of  any  insiirance 

2  savings  and  insurance  bank  appears  to  both  the  commissioner  of  banks  ma^ybT""" 
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restrained 
from  doing 
business,  when. 
Receivers. 
Report  of 
examination, 
when  prima 
facie  evidence. 
1907.  561,  §  29. 
1919,  350,  i  46. 
1930,  79,  §  3. 


and  the  commissioner  of  insurance  to  be  insolvent,  or  if  they  find  its  con-  3 
dition  such  as  to  render  the  continuance  of  its  business  hazardous  to  the  4 
public  or  to  the  holders  of  its  policies  or  contracts,  the  commissioners  5 
shall  apply  or,  if  such  bank  appears  to  have  exceeded  its  powers  or  failed  6 
to  comply  with  any  provision  of  law,  may  apply  to  the  supreme  judicial  7 
court,  which  shall  have  jurisdiction  in  equity  of  such  application,  for  an  8 
injunction  to  restrain  such  department,  in  whole  or  in  part,  from  further  9 
proceeding  with  its  business.  The  court  may  appoint  one  or  more  re-  10 
ceivers  to  take  possession  of  the  property  of  the  insurance  department,  1 1 
subject  to  such  directions  as  may  from  time  to  time  be  prescribed  by  the  12 
court,  without  in  any  respect  affecting  the  operations  of  the  savings  1.3 
department.  14 

A  report  of  an  examination  made  under  section  twenty-six  may,  as  1.5 
far  as  material  and  relevant,  be  admitted,  in  the  discretion  of  the  court,  16 
in  any  proceeding  under  this  section,  as  prima  facie  evidence  of  the  facts  17 
set  forth  in  such  report.  18 


Annual,  etc., 

statements 

of  condition. 

Form. 

1907,  561,  §  30. 

1919,  350,  §  46. 

1931,  130. 


Annual  state- 
ment of 
treasurer  of 
General  Insur- 
ance Guaranty 
Fund. 

1907,  561,  §  31. 
1919,  350,  §  46. 


Annual  report 
of  commis- 
sioners. 

1907,  561,  §  32. 
1919,  350,  §  46. 


Section  29.    The  treasurer  shall  annually,  within  fifty  days  after  the  1 

last  business  day  in  October,  file  with  the  commissioner  of  insurance  and  2 

the  commissioner  of  banks  a  statement  showing  the  financial  condition  3 

of  the  insurance  department  on  the  last  business  day  of  October.    Such  4 

annual  statement  shall  be  in  the  form  required  by  the  commissioners,  5 

who  shall  embody  therein  so  much  of  the  forms  now  prescribed  for  life  6 

insurance  companies  and  for  savings  banks  as  may  seem  to  them  appro-  7 

priate,  with  any  additional  inquiries  they  may  require  for  the  purpose  of  8 

eliciting  a  complete  and  accurate  exliibit  of  the  condition  and  transactions  9 

of  the  banks.    The  assets  and  liabilities  shall  be  computed  and  allowed  10 

in  such  statement  in  accordance  with  the  rules  governing  insurance  com-  11 

panics,  except  as  herein  otherwise  provided.     The  president  or  vice  12 

president  of  the  savings  and  insurance  bank  and  five  or  more  of  its  trustees  13 

shall  make  oath  that  the  report  is  correct  according  to  the  best  of  their  14 

knowledge  and  belief.    The  commissioner  of  insurance  and  the  commis-  15 

sioner  of  banks  may  also  at  any  time  require  the  treasurer  to  make  such  16 

other  statement  of  condition  or  furnish  such  other  information  concerning  17 

the  insurance  department  as  they  deem  necessary.  18 

Section  30.    The  treasurer  of  the  General  Insurance  Guaranty  Fund  1 

shall  annually,  within  thirty  days  after  the  last  business  day  of  October,  2 

file  with  the  commissioner  of  insurance  and  the  commissioner  of  banks  a  3 

statement,  in  such  form  as  said  commissioners  shall  prescribe,  showing  4 

its  financial  condition  on  the  last  business  day  of  October,  and  shall  also  at  5 

any  time  make  such  statement  of  condition  and  furnish  such  other  infor-  6 

mation  concerning  its  business  as  said  commissioners  deem  necessary.  7 

The  president  of  said  fund  and  three  or  more  trustees  thereof  shall  make  8 

oath  that  the  report  is  correct  to  the  best  of  their  knowledge  and  belief.  9 

Section  31.    The  commissioner  of  insurance  and  the  commissioner  1 

of  banks  shall  prepare  annually  from  the  said  reports  concerning  insur-  2 

ance  departments  and  the  General  Insurance  Guaranty  Fund,  and  com-  3 

municate  to  the  general  court  on  or  before  the  first  Wednesday  in  Febru-  4 

ary,  a  statement  of  the  condition  of  each  savings  and  insurance  bank  and  5 

of  said  General  Insurance  Guaranty  Fund,  and  shall  make  such  sug-  6 

gestions  as  they  consider  expedient  relative  to  the  general  conduct  and  7 

condition  of  each  bank  visited  bv  them.  8 
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CHAPTER    179. 

PROPRIETORS  OF  WHARVES,  REAL  ESTATE  LYING  IN  COMMON,  AND 

GENERAL   FIELDS. 


Sect. 

wharves    and    real    estate    lying    in 

COMMON. 

1.  Application  for  incorporation. 

2.  Notice,  etc.,  of  first  meeting. 

3.  Organization. 

4.  Clerk,  oath,  duties. 

5.  Treasurer,  duties  and  powers. 

6.  Proprietors  may  sue  and  be  sued,  etc. 

7.  By-laws. 

8.  Power  of  moderator. 

9.  Powers  of  proprietors  at  legal  meeting. 

10.  Votes.     Proxies. 

11.  Proprietors  may  raise  money,  etc. 

12.  .Assessments,  how  collected. 

13.  Redemption  of  shares. 

14.  Sale  by  proprietors. 

15.  Deposit  of  records. 

16.  Corporate  powers,  etc.,  after  di\'ision  of 

property. 

17.  Same  subject. 

GENERAL   FIELDS. 

18.  Meetings,  etc. 

19.  Meetings,  etc.,  how  called.     Votes. 

20.  Clerk,  assessors,  etc.     Oath. 

21.  Field  drivers. 

22.  Regulations. 


Sect. 

23.  Limitation   on    right    to  vote  of  pro- 

prietors of  enclosed  land. 

24.  Trespass. 

25.  Assessment  of  money. 

26.  Clerk  to  issue  warrant  for  collecting, 

etc.     Collection. 

27.  Proprietor  injured  by  beasts  of  stranger. 

28.  Apportionment  of  fence,  etc. 

29.  Proprietors,    when    not    to    maintain 

fence. 

30.  Expense  of  apportioning  fence,  etc. 

31.  Proceedings  when  part  of  fence  assigned 

is  deficient. 

32.  Party    neglecting    to    repair   liable   to 

double  damages,  etc. 

33.  Liability   to  repair  in  case  of  sudden 

destruction,  etc. 

34.  Proprietor  may  enclose  his  land.     Ef- 

fect. 

35.  Proprietors  to  nm  lines  once  in   two 

years,  etc.     Penalty. 

36.  Superior  court  may  order  proprietors  to 

fence  land  as  general  field. 

37.  After  order,  proprietors  to  have  powers 

as  if  enclosed  by  consent. 

38.  Division  of  general  field  upon  petition. 

39.  Same  subject. 

40.  Discontinuance  of  general  fields. 


WHAR\T:S  AND   REAL   ESTATE   LYING   IN   COMMON. 


1  Section  1.     Upon  written  application  of  five  or  more  proprietors  of  f^^'JneoJijMa- 

2  lands,  wharves  or  other  real  estate  held  in  common  to  a  ju.stice  of  the  j',",".,,,,  „  ? 

3  peace,  stating  that  they  intend  to  organize  themselves  as  a  corporation,  1735-6.  s.'s  i.' 

4  he  shall  issue  his  warrant  to  one  of  the  applicants,  directing  him  to  call  nss,  39, '5 1.' 

5  a  meeting  of  all  the  proprietors  and  expressing  in  the  warrant  the  time,  f§  f,  2.^" 

6  place,  occasion  and  purpose  of  the  meeting. 


G.  S.  67.  §§  1,  2. 
P.  S.  111.  5§  1,  2. 
R.  L.  123,  §  1. 


1  Mass.  159. 
8  Pick.  455. 
24  Pick.  304. 


10  Met.  408. 
1.53  Mass.  42. 
270  Mass.  465. 


1  Section  2.     The  meeting  shall  be  called  by  posting  a  notice  contain-  Notice,  etc., 

2  ing  the  substance  of  the  warrant,  signed  by  the  person  to  whom  the  i7i2-i3"9!  §"i.' 

3  warrant  is  directed,  fourteen  days  at  least  before  the  meeting,  in  one  or  Its^';  J;  f }; 

4  more  public  places  in  the  town,  and  by  publishing  it  in  a  newspaper,  if  r.^;  43.' 1 3; 

5  any,  published  in  the  county  where  the  estate  lies;  otherwise,  in  a  news-  p  f  fn  ^3 

6  paper  published  in  an  adjoining  county. 

R.  L.  123,  §  2.  10  Met.  408.  270  Mass.  465. 

1      Section  3.     At  such  meeting,  bv  vote  of  a  majoritv  in  number  and  ?f,^.?°;^'"i""J- , 

O    •     .  c      11      1  •  1       ■  •  I       '         1  1712-13.9,  §  1. 

..:  interest  oi  all  the  proprietors,  they  may  organize  themselves  as  a  cor-  1735-6.  5. 1 1. 

3  poration  under  this  chapter;    and  they  ma,v  thereupon  choose  a  clerk,  nss. 39, '§  1. ' 

4  treasurer,  collector  and  such  committees  and  other  .officers  as  they  deem  fi  4, 5!*' 
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G.  s.  67,           necessary  for  the  management  of  their  affairs,  and  may  agree  upon  and  5 

pfsiiii,         direct  the  manner  of  calling  future  meetings.     Each  officer  chosen  by  6 

IIqt,  496,  §  7.    the  proprietors  shall  hold  his  office  until  his  successor  is  qualified.     The  7 

R.  l!  123,  §  3.    clerk,  treasurer  and  collector  shall  forthwith  make,  sign,  swear  to  and  8 

5 181-     '         file  in  the  office  of  the  state  secretary  a  certificate  setting  forth  the  name  9 

of  the  corporation,  its  purpose,  the  town  and  county  where  it  is  located,  10 

the  date  of  the  meeting  for  organization  and  any  adjournments  thereof,  11 

and  any  other  facts  of  importance  contained  in  the  proceedings  of  organi-  12 

zation;  otherwise,  the  organization  shall  be  void.  13 

Clerk,  oath,          SECTION  4.    The  clcrk  shall  be  sworn,  and  shall  record  all  votes,  1 

I7i2'-i3. 9,  §  1.  orders  and  proceedings  of  the  proprietors  in  books  which  he  shall  keep  2 

i783r3'9!'§\^'    for  that  purpose  until  they  are  delivered  to  the  town  clerk  as  hereinafter  3 

R.  S.  43,  §  14.                . ,    j'       ^  4 

G.  s.  67,  §  6.     provided.  ^ 

p.  S.  ill,  §  6.  R.  L.  123,  §  4. 

Treasurer,            SECTION  5.    The  treasurer  shall  demand  and  receive  all  money  due  or  1 

duties  ilDCl                                                                                                                                                      111                       n                          1                                        *1*  O 

1726-7'  15  §  1  belonging  to  the  proprietors,  shall  sue  for  and  recover  in  his  own  name  I 

1783. 39,  '§'7.  '  to  their  use  all  fines  and  penalties  incurred  under  sections  seven  and  eight,  3 

a  i:  6?;  1 7^'    shall  pay  out  all  money  in  his  hands  according  to  the  order  of  the  pro-  4 

R.L.V23,\5.  ■  prietors  and  shall,  from  time  to  time  when  required,  render  his  accounts  5 

thereof.  " 

ma°y  sue^a'Dd  be      SECTION  6.    Such  proprietors  may  sue  and  be  sued  as  a  body  cor-  1 

i694-5"i5  §  1.  porate;   and  an  action  brought  by  the  corporation  for  trespass  on  the  2 

1726-7!  \h,  %  \.  common  property  may  be  pleaded  in  abatement  or  answered  in  bar  of  3 

1824;  74'.  ^  *■     an  action  for  the  same  trespass  brought  by  any  of  the  proprietors  in  his  4 

R.  S.  43,  §12.      .      ,-     -J       1                  V  'i 

G.  s.  67,  §  8.     individual  capacity.  ^ 

p.  S.  Ill,  §S.  R.  L.  123,  §  6.  153  Mass.  42. 

\i2T^'\\          Section  7.    They  may  make  by-laws  consistent  with  law  for  the  1 

1783: 39,  §  i.     orderly  conducting  of  their  business,  with  penalties  for  the  breach  thereof  2 

§;  s:  67!  1 9^"    not  exceeding  three  dollars  for  each  offence;  but  by-laws  with  penalties  3 

R.L.\23,\'7.    annexed  shall  be  approved  by  the  county  commissioners  for  the  county  4 

where  the  estate  lies.  5 

modCTator            SECTION  8.     The  moderator  of  a  meeting  of  the  proprietors  shall  have  1 

t¥l3''|i3     t^i^  same  power  as  the  moderator  of  a  town  meeting,  except  the  power  2 

g:  s:  67;  §  lo:    of  confining  a  person  or  causing  him  to  be  removed  from  the  meeting.  3 

R.L.Ws^Vs'.'  Whoever  resists  or  disobeys  his  orders  shall  be  subject  to  the  pecuniary  4 

penalties  provided  for  the  like  offences  at  a  town  meeting.  5 

Powers  of  pro-       SECTION  9.    The  proprietors  may,  at  a  legal  meeting,  exercise  any  of  1 

pnetors  at                   vji^k^x.i.j^'*    %j*                   ^         ,             .         ,  .         ,                      ,                    ,         •                 i      ii    t^  ,-> 

legal  meeting.^  ^hc  powcrs  granted  to  them  in  this  chapter;   but  no  business  shall  be  / 

1753-4, 1,  Vi."'  acted  on  unless  set  forth  in  the  notice  for  the  meeting.  3 

1783  39    5  1.  G.  S.  67,  §  11.  R.  L.  123,  5  9. 

R.S43,§5.  P.S.  HI,  §11.  143  Mass.  110. 

p?oM^es               Section  10.    Each  proprietor  may  vote  according  to  the  number  of  1 

1783, 39, 1 8.     jjig  shares  or  the  amount  of  his  interest,  if  known;   and  if  not  known,  2 

g;  s:  67;  §  12.    the  proprietors  shall  vote  equally.     Absent  proprietors  may  vote  by  3 
R.L.  123,  §  16.  written  proxy. 

t  119  Mass.  583. 
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1  Section  1 1 .     The  proprietors  mav  bv  vote  adopt  such  measures  and  Proprietors 

,  .  .^',.  ...  ,.         may  raise 

2  levy  such  assessments  in  proportion  to  their  respective  rights  and  in-  >"™ey,  e^, 

.3  terests  in  the  property  as  they  deem  proper  for  managing,  improving  or  1753-4!  h'i  2. ' 
4  dividing  their  common  property  and  carrying  on  tlieir  business.  ^  ^^'  ^^'    ''' 

R.  S.  4.1.  §  7.  R.  L.  123.  §  11.  10  Mass.  5. 

G.  S.  B7.  §  13.  2  Mass.  475.  Ill  Mass.  454. 

P.  S.  Ill,  §  13. 

1  Section  12.     If  a  proprietor  fails  to  pay  an  assessment  for  six  months  As.sessment8, 

2  after  demand  therefor  by  the  collector  or  other  proper  officer,  or  after  a  i'7.^3-4,"if|''2. 

3  notice  of  such  assessment  posted  and  published  in  the  manner  prescribed  \^^^- 1|'  ^  5. 

4  for  the  first  meeting,  the  committee  of  the  proprietors  or  other  officers  ^^  |  ^-^ 

5  authorized  by  them  for  that  purpose  may  sell  by  public  auction  and  give  §§  i*.  is- 

6  to  the  purchaser  a  deed  of  so  much  of  the  right  or  share  of  such  proprietor  §§  li,  is! 

•  •  •  RTl  9*^    S  1 9 

7  as  is  sufficient  to  pay  the  amount  so  due  from  him  and  all  the  reasonable    '    ' 

8  charges  of  the  sale,  first  giving  thirty  days'  notice  of  the  time  and  place 

9  appointed  for  such  sale  in  the  manner  prescribed  for  notifying  the  first 
10  meeting. 

1  Section  13.     The  proprietor  of  the  share  or  part  sold  may,  within  one  Redemption 

2  year  after  the  sale,  redeem  it  by  paying  to  the  purchaser  or  his  assigns  17.53-4"!,  §  2. 

3  the  purchase  price  with  interest  at  the  rate  of  twelve  per  cent  a  year  from  j^*|;  ||'  |  f^ 

4  tile  time  of  the  sale. 

G.  S.  67,  §  16.  P.  Sill,  §16.  R.  L.  123,  §  13. 

1  Section  14.     If  there  are  ten  or  more  proprietors,  thev  mav,  by  vote  of  ^a'"  by 

1  1  •     1     T        1     ■  1  1  •  1^        1   *  •  proprietors. 

2  more  than  two  thirds  both  in  number  and  interest  at  a  legal  meeting,  sell  i837,  iso. 

3  their  estate  and  divide  the  proceeds  thereof. 

p.  S.  Ill,  §17.  12  Mass.  415.  8  Allen.  11. 

R.  L.  123.  §  14.  3  Pick.  396.  143  Mass.  110. 

2  Mass.  476.  8  Pick.  455.  218  Mass.  487. 

10  Mass.  146.  8  Gush.  21.  266  Mass.  101. 

1  Section  1.5.     After  the  final  division  of  their  common  property,  the  Depositor 

2  proprietors    may   deposit    their   records   with    the    clerk   of   the    town  itss.'^Is,  §  9. 

3  where  the  land  or  any  part  of  it  lies;  and  the  clerk  may  make  and  certify  r"s'  4°;  1 17. 

4  copies  from  the  records  as  the  clerk  of  the  proprietors  might  have  done.  G^s'6r'§\8' 

p.  S.  Ill,  §  IS.  R.  L.  123,  §  15. 

1  Section  16.     A  final  di\-ision  of  the  common  property  shall  not  dis-  Corporate 

2  solve  the  corporation  until  the  expiration  of  ten  years  thereafter;   but  a?terdi\Sfon 

3  the  proprietors  at  the  time  of  the  division  and  their  heirs  shall  retain  their  n9'o''.°4o"ri. 

4  corporate  powers  for  the  purpose  of  collecting  all  assessments,  debts  and  g  |-  ^f  |  {f 

5  efi'ects  due  or  belonging  to  the  corporation,  and  shall  be  liable  for  its  S  ?  \^l' V,^r 

6  debts.  •  ^ 

261  Mass.  125. 

1      Section  17.     The  proprietors  mav,  within  ten  vears  after  such  divi-  ?J^<^  ^"H''^'- 

O'  II  llil*  I  *  !■  *  1  liyU.  4U,  s  1. 

^  sion,  call  and  hold  meetings  and  vote  and  raise  money  by  assessments,  R  «■  ^s,  §  19. 

3  as  before  provided,  for  tiie  payment  of  their  debts  and  all  otiicr  charges  p.s.'ui,  §20. 

4  and  demands  against  them,  and  may  do  all  other  la\\'ful  acts  necessary  ^'  ^'  ^^^'  ^  ^^' 

5  for  closing  their  business. 

GENERAL  FIELDS. 

1  Section  IS.     If  several  distinct  lots  or  parcels  of  land  are  enclosed  ^It'sif  u°' 

2  and  fenced  in  one  common  field,  or  if  all  the  proprietors  of  such  lands  §' |' e?' Hi' 
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p.  s.  111.  §  21.  agree  so  to  enclose  them,  the  proprietors,  if  not  less  than  five,  may,  in  the     3 

'  '"■  '       ■  manner  hereinafter  provided,  hold  regular  meetings  for  the  purpose  of    4 

managing  their  common  concerns.  5 


Meetings,  etc., 

how  ( 

;aUed. 

Votes. 

1712- 

-13.9,  §  1. 

1753-4,  1,  §  1. 

1758- 

-9.  33,  §  1. 

1785, 

53, 

§§  1. 

10. 

1820. 

1. 

R.  S. 

43, 

§§21 

-23. 

G.  S. 

67, 

§§22 

-24. 

Clerli 

assessors,  etc. 

Oath 

1727- 

-8.  13,  §  2. 

1741- 

-2,  3,  §  1. 

1753-4,  1,  §  1. 

1785, 

53,  §  3. 

R.  S. 

43,  §  24. 

G.S. 

67,  §  25. 

Field  drivers. 

1727- 

-8,  13,  §  2. 

1785, 

53,  §  4. 

R.  S. 

43,  §  34. 

G.S. 

67,  §  26. 

Regulations. 

1785. 

53,  §  1. 

R.  S. 

43,  §  27. 

G.  S. 

67,  §  27. 

P.  S. 

Ill,  §27. 

R.  L. 

123,  §  22. 

Limitation  on 

right  to  vote 

of  proprietors 

of  enclosed 

land. 

1856, 

216. 

G.  S. 

67,  §  2S. 

Trespass. 

C.  L. 

211,  §  1. 

1698, 

12,  §  3. 

1758- 

-9,  33,  §  2. 

1785, 

53,  §  5. 

R.  S. 

43,  §  33. 

G.S. 

67,  §  29. 

P.  s. 

Ill,  §29. 

R.  L. 

123,  §  24. 

Assessment 

of  money. 

1726- 

-7,  15,  §  1. 

1727- 

-8,  13,  §  3. 

1741- 

-2,3. 

1753- 

-4,  1.  §  2. 

1785, 

53,  §  3. 

R.  S. 

43,  §  25. 

G.S. 

07,  §  30. 

P.  s. 

Ill,  §30. 

R.  L. 

123,  §  25. 

Clerk  to  issue 

warrant  for 

Section  19.  On  application  of  two  or  more  proprietors  to  a  justice  of 
the  peace,  he  shall  issue  his  warrant  for  a  meeting,  as  provided  in  section 
one,  which  shall  be  called  either  in  the  manner  prescribed  in  section  two 
or  by  personal  notice  served  on  each  proprietor  fourteen  days  at  least 
before  the  time  appointed  for  the  meeting.  Each  proprietor  may  vote 
according  to  the  relative  amount  or  value  of  his  interest,  if  known ;  other- 
wise, in  accordance  with  section  ten. 

p.  S.  Ill,  §§  22-24.  R.  L.  123,  §  19.  3  Gray,  487.  119  Mass.  583. 

Section  20.  The  proprietors  may  from  time  to  time  choose  a  clerk, 
three  or  more  assessors,  a  collector  and  such  other  officers  as  they  find  to 
be  necessary ;  each  of  whom  shall  continue  in  office  until  removed  by  the 
proprietors  or  until  his  successor  is  qualified.  The  clerk  and  assessors 
shall  be  sworn. 

p.  S.  Ill,  §  25.  R.  L.  123,  §  20. 

Section  21.  They  may  choose  one  or  more  field  drivers,  who  shall 
have  and  exercise  the  same  powers  with  respect  to  the  general  fields  as 
field  drivers  chosen  by  a  town. 

p.  S.  Ill,  §  26.  R.  L.  123,  §  21. 

Section  22.  They  may  adopt  such  rules  as  to  pasturing  the  land  and 
as  to  other  matters  in  which  they  have  a  common  interest  as  they  consider 
just  and  equitable  and  most  for  the  general  good ;  but  in  all  other  respects 
each  proprietor  may  manage  and  cultivate  his  land  as  he  thinks  best. 

Section  23.  At  meetings  of  proprietors  for  adopting  rules  or  regu- 
lations as  to  pasturing,  land  of  a  proprietor  enclosed  for  his  exclusive 
benefit  shall  not  be  valued  or  reckoned  in  determining  his  right  to  vote 
on  questions  relative  to  pasturing  his  land. 

p.  S.  HI,  §  28.  R.  L.  123,  §  23. 

Section  24.  If  a  proprietor  puts  horses,  cattle  or  other  beasts  into 
the  general  field  contrary  to  the  regulations  of  the  proprietors,  either  by 
putting  in  more  than  the  number  allowed  him,  or  by  putting  them  in  be- 
fore the  day  fixed  therefor,  or  by  keeping  them  therein  longer  than  the 
time  limited,  he  shall  be  considered  a  trespasser,  and  his  beasts  may  be 
impounded  as  taken  doing  damage. 

Section  25.  The  proprietors  may  from  time  to  time  raise  money  for 
defraying  their  common  charges  and  managing  their  afi'airs,  which  shall 
be  assessed  by  the  assessors  upon  the  several  proprietors  in  proportion  to 
their  respective  interests ;  and  a  proprietor  aggrieved  by  such  assessment 
may  apply  for  an  abatement  to  the  county  commissioners,  who  shall 
hear  and  determine  the  case,  and  whose  judgment  thereon  shall  be  final. 

Section  26.    The  clerk  shall  issue  his  warrant  to  the  collector,  re- 


1 

collecting,  etc.    quiriug  him  to  collect  all  amounts  so  assessed  and  to  pay  them  over  to    2 
1726-7, 15,  §  1.  the  clerk  or  other  proper  officer  according  to  the  orders  of  the  proprietors.     3 
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4  Tlie  collector  shall  collect  said  amounts  in  the  same  manner  as  collectors  i727-s.  i3.  §  2. 

5  of  towns  are  authorized  to  collect  town  taxes.  1741-2, 3, 5 1. 

1753-4.  1.  §  2.  K.  S.  43,  §26.  p.  sill,  §31- 

1785,  53,  §  3.  G.  S.  67.  i  31.  R.  L.  123,  §  26. 

1  Section  27.     A  proprietor  injured  in  his  lands  by  the  beasts  of  a  Proprietor 

2  stranger  shall  have  the  same  remedy  therefor  as  if  his  land  had  been  Ks'^ot^ 

3  enclosed  and  used  separately.  stranger. 

1698,  6,  §5.  R.  S.  43,  5  37.  P.  S.  Ill,  §  32. 

1785,  53,  §  6.  G.  S.  67,  §  32.  R.  L.  123,  §  27. 

1  Section  28.     The  whole  fence  enclosing  such  general  field  shall,  so  Apportion- 

2  far  as  found  convenient,  be  apportioned  among  the  proprietors  according  "c"'  °'  ^'""'^' 

3  to  the  number  of  acres  held  and  cultivated  or  otherwise  used  by  each ;  and  feg^;  H'  1 1- 

4  the  part  to  be  maintained  by  each  proprietor  shall  be  apportioned  to  him  r*|'||'  |  ^g 

5  by  two  or  more  fence  viewers,  unless  the  proprietors  agree  on  such  ap-  ^1^67;  §33; 

6  portionment.     The  proportion  of  fence  of  each  proprietor  shall  be  re-  R.  l.  123,  §  28.' 

7  corded  in  the  books  of  the  proprietors  by  the  clerk,  if  any;  otherwise,  by 

8  the  clerk  of  the  town  where  the  general  field  is  situated. 

1  Section  29.    A  proprietor  shall  not,  so  long  as  he  declines  to  cultivate  Proprietors, 

2  his  land  or  use  it  for  pasturing,  for  the  growth  of  wood  or  otherwise,  be  maimafn  fence. 

3  required  to  maintain  any  part  of  the  fence  or  to  pay  any  assessment  on  r*!.' 43,'  1 29.' 

4  account  of  his  land. 

G.  S.  67,  §34.  P.  S.  Ill,  §34.  R.  L.  123,  5  29. 

1  Section  30.     The  expense  of  apportioning  the  fence  and  also  of  Expense  of 

2  making  and  maintaining  such  part  thereof  as  cannot  be  conveniently  teT'e'^'et^"^ 

3  and  justly  apportioned  to  any  one  proprietor  shall  be  borne  by  all  the  i785rl'3,'^'  ^  ^' 

4  proprietors  liable  to  be  assessed  in  proportion  to  their  respective  interests;  r.  s.  43,  §  30. 
r>  and  the  part  apportioned  to  each  proprietor  shall  be  made  and  main-  p.  |.  m.^^s^ 

6  tained  by  him  so  long  as  he  uses  his  part  of  the  general  field  for  pasturing,  ^-  ^- 123. 5  ao. 

7  planting,  mowing  or  otherwise. 

1  Section  31.    If  the  part  of  the  fence  apportioned  to  a  proprietor  be-  Proceedings 

2  comes  deficient  and  he  does  not  repair  it  within  three  days  after  notice  LlTeisIimU 

3  of  such  deficiency  has  been  given  to  him  by  a  fence  viewer  of  the  town,  ^w'^sri'i 

4  it  may  be  repaired  by  any  other  proprietor.    Two  or  more  fence  viewers  5-  i  «,'  §  31. 

0  may  examine  .such  repairs,  and,  if  they  adjudge  them  sufficient,  may  p.  s.  in,  §36. 

6  ascertain  and  determine  the  cost  of  the  same  and  make  a  signed  statement  ^'  ^'  '"^'  ^  ^'' 

7  thereof  and  of  the  amount  of  their  fees. 

1  Section  32.    The  person  making  such  repairs  may  demand  of  the  pro-  Party  negiect- 

2  prietor  bound  to  make  them,  or  of  the  tenant  holding  under  him,  double  1,°  we  t'o'diuWe 

0  the  ctjst  of  the  repairs  and  of  the  fees  of  the  fence  viewers  so  ascertained;  n^tg^if's  2 

4  and  if  they  are  not  paid  within  one  month  after  notice  and  demand,  he  ^^ifl'lji 

5  may  recover  them  in  tort.  '  ' 

G.  S.  67,  §37.  P.  Sill,  §37.  R.  L.  123,  5  32. 

1  Section  33.    If  a  part  of  the  fence  is  suddcnh-  blown  down  or  carried  Liability  to 

Qi/ji.  .  I,*  n  •  .      repair  in  case 

■i  away  oy  a  tlooci  or  tempest  at  a  time  when  the  cro])s  of  grain  or  grass  in  of  sudden  de- 

3  the  field  are  thereby  exposed  to  immediate  destruction  or  injury,  the  i794,'38°'§'^2!' 

4  proprietor  to  whom  such  part  of  the  fence  was  assigned  shall' repair  it  a i:  el:  lis: 

5  within  twenty-four  hours  after  notice  thf-reof  given  to  him  by  a  fence  R.L.V23.Vi3. 

6  viewer;  and  if  he  fails  so  to  do,  the  fence  may  be  repaired  by  any  other 
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Proprietor 
may  enclose 
his  land. 
Effect. 
1796,  13. 
R.  S.  43,  §  3 
1855,  418.  § 
G.  S.  67,  *  ' 
P.  S.  Ill 


R.  L.  123,  §  34. 


proprietor,  who  may  recover  double  the  cost  of  the  repairs  and  fees,  as  7 

provided  in  the  preceding  section.  8 

Section  34.    A  proprietor  may  enclose  his  land  at  his  own  expense;  1 

and,  so  long  as  he  keeps  it  enclosed  with  a  sufficient  fence,  may  cultivate  2 

and  use  it  as  he  thinks  fit;  and  during  such  period,  so  far  as  such  enclosed  3 

land  is  concerned,  he  shall  neither  be  assessed  for  any  expenses  incident  4 

to  the  common  field  nor  exercise  any  control  over  the  portion  thereof  not  5 

enclosed.  6 


Proprietors  to 
run  lines  once 
in  two  years, 
etc.     Penalty. 
1692-3,  28,  §  2. 
1785,  53,  §  7. 
R.  S.  43,  §  38. 
G.  S.  67,  §  40. 
P.  S.  Ill,  §40. 
R.  L.  123,  §  35. 


Section  35.  Every  proprietor  of  land  lying  unfenced  in  a  general 
field  shall  once  in  every  two  years,  if  requested  by  the  owner  of  the  ad- 
joining land,  run  lines  with  such  owner  between  their  lots  and  make  and 
keep  up  the  boundaries  between  them  by  sufficient  bound  stones,  at  their 
joint  expense.  If  he  fails  so  to  do  after  seven  days'  notice  by  the  ad- 
joining owner,  he  shall  forfeit  two  dollars  to  the  use  of  such  adjoining 
owner. 


Superior  court 
may  order  pro- 
prietors to 
fence  land  as 
general  field. 
1818,  11. 
R.  S.  43, 
§§39,40. 
G.  S.  67, 
§§41,  42. 
P.  S.  Ill, 
§§41,42. 


Section  36.    If  it  is  for  the  interest  of  the  proprietors  of  five  or  more  1 

parcels  of  land  to  enclose  them  in  one  common  field,  the  superior  court  2 

for  the  county  where  the  land  or  any  part  of  it  lies  may,  upon  the  ap-  3 

plication  of  a  majority  in  interest  of  the  proprietors,  after  notice  to  all  4 

other  persons  interested  and  a  hearing,  order  it  to  be  so  enclosed,  if  it  5 

appears  to  be  for  the  common  benefit  of  the  parties.  6 

R.  L.  123,  §  36. 


After  order, 
proprietors  to 
nave  powers  as 
if  enclosed  by 
consent. 
1818,  11. 
R.  S.  43,  §  41. 
G.  S.  67,  §  43. 
P.  S.  Ill,  §43. 
R.  L.  123.  §  37. 


Section  37.    After  a  common  or  general  field  is  so  established  by  an  1 

order  of  the  court,  the  further  proceedings  in  relation  thereto  shall  be  2 

the  same  as  are  provided  when  a  field  is  so  enclosed  by  the  consent  of  3 

the  proprietors;   and  the  proprietors  shall  be  entitled  to  the  privileges  4 

and  be  subject  to  the  duties  before  provided  in  this  chapter  relative  to  5 

the  proprietors  of  fields  enclosed  by  consent.  6 


Division  of 
general  field 
upon  petition. 
1785,  53,  §  13. 
R.  S.  43,  §  43. 
G.  S.  67,  §  44. 
P.  S.  111.  §44. 
R.  L.  123,  §  38. 


Section  .38.  Three  or  more  proprietors  of  lots  in  a  general  field  lying  1 
within  one  general  fence  or  enclosure  may,  by  a  written  petition  to  the  2 
proprietors  of  such  field  at  a  meeting  of  said  proprietors  legally  warned  3 
for  the  purpose,  request  to  have  their  lots,  either  alone  or  jointly  with  4 
any  other  lots  in  such  field,  di\'ided  from  the  remainder  of  the  field  in  5 
order  to  be  enclosed  by  one  common  fence  and  occupied  by  them  as  an  6 
entire  field  separately  from  the  other  proprietors.  If  the  majority  of  7 
proprietors  in  interest  present  at  such  meeting  withhold  or  refuse  their 
assent  to  such  division,  the  superior  court  may,  upon  like  application, 
appoint  five  disinterested  and  suitable  persons  within  the  county  where 
the  general  field  is  situated,  to  be  a  committee  to  make  the  division,  if  11 
they  deem  it  expedient,  and  to  assign  to  each  field  its  proportion  of  the  12 
partition  fence  which  by  reason  of  such  division  should  be  kept  up  and  13 
maintained  by  the  proprietors  of  the  said  general  fields  respectively.         14 


9 
10 


Same  subject. 
1785,  53,  §  13. 
R.  S.  43,  §  43. 
G.  S.  07,  §  45. 
P.  S. Ill,  §  45. 
R.  L.  123,  §  39. 


Section  39.  The  committee  shall,  as  soon  as  may  be  after  their  ap- 
pointment, make  return  of  their  doings  under  their  hands  to  the  court; 
and  after  its  acceptance  by  the  court,  the  fields  so  divided  shall  be  deemed 
separate  general  fields  and  the  proprietors  of  the  field  set  ofl',  and  the 
remaining  proprietors  of  the  original  field,  respectively,  shall  be  distinct 
and  separate  proprietary  bodies,  having  like  powers  and  privileges  and 
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7  subject  to  like  duties  and  liabilities  as  the  proprietors  of  the  original 

8  general  field  before  the  division;    but  no  order  for  such  division  shall 

9  be  made,  and  no  such  committee  appointed,  until  the  other  projjrietors 

10  have  had  notice  of  the  petition  for  such  division.    Such  notice  shall  be 

1 1  given  by  serving  upon  the  clerk  of  the  proprietors  a  copy  of  the  petition 

12  at  least  thirty  days  before  such  order  or  appointment  is  made. 

1  Section  40.    A  majority  in  interest  of  the  proprietors  of  a  common  Discontinu- 

2  field,  whether  established  by  consent  or  by  order  of  court,  may  discon-  ^raTfTeids""' 

3  tinue  it  at  a  legal  meeting  warned  for  the  purpose;   but  the  discontinu-  iTSoiss!  Is. 

4  ance  shall  not  take  effect  until  the  expiration  of  six  months  after  such  §;  |;  gf;  \  If; 

5  vote. 

p.  S.  Ill,  §  46.  R.  L.  123,  §  40. 


CHAPTER     180. 

CORPORATIONS  FOR  CH.\RITABLE  AND  CERTAIN  OTHER  PURPOSES. 


Sect. 

1. 
2. 
3. 

4. 


agriculture,     hortieul- 
of   proposed    eorpora- 


GENERAL    PROVISION'S. 

Formation. 
Purposes. 
Organization. 
Encouraging 
tare.  etc. 

5.  Investigation 

tion. 

6.  Investigation  of  proposed  charitable 

corporations. 

7.  By-laws.     Officers. 

8.  Increase  of  capital. 

9.  Corporations    may     hold    property. 

Limit  of  amount. 
9.\.  Maintenance   of    burial   grounds   by 
religious  corporations. 

10.  Change  of  purpose  of  corporation. 

11.  Change  of  name. 

12.  Reports  to  department  of  public  wel- 

fare. 
12.\.  Registration  of  certain  foreign  chari- 
table corporations.    Annual  report. 
Penalty. 

MEDICAL    CORPORATION. 

13.  Medical  corporation  forbidden  to  con- 

fer degrees. 

HORSE    BREEDING    CORPOR.ITIOXS. 

14.  Horse    breeding    corporations    may 

hold  exhibitions. 


Sect. 

labor  or  tr.ide  org.vxiz.itions. 
1.5.      Labor  or  trade  organizations. 

16.  Commissioner  to  be  satisfied  that  pur- 

pose is  lawful. 

17.  By-laws. 

IS.      Rights  of  members. 

19.      Fines  on  members  of  unions. 


MEDICAL    MILK    COMMISSION. 

20.  Incorporation. 

21.  Name. 

22.  Compensation  to  members  forbidden. 

23.  Contracts  for  milk. 

24.  Power  of  department  of  public  health. 

25.  Penalty  for  breach  of  five  preceding 

sections. 


MISCELLANEOUS    PROVISIONS. 

26.  Change  of  location  of  certain  associa- 

tions. 

27.  Con%-iction  for  or  violation  of  liquor 

or  gaming   laws  to   make   charter 
void. 

28.  Illegal  boxing  match  makes  charter 

void. 

29.  Local   regulation   of  entertainments, 

etc.,    conducted    by    incorporated 
clubs. 


GENER.\L  PROVISIONS. 

1  Section  1.    Seven  or  more  persons,  a  majority  of  whom  are  residents  Formation. 

2  of  the  commonwealth,  may  form  a  corporation  for  any  of  the  purposes  g.^s.' 32,' §  i.' 

3  named  in  the  following  section. 

R.  L.  123,  5 1. 


1869,  276. 
1S73,  176. 


1874.  37.i.  5  1. 
P.  S.  115,  §  1. 
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Purposes. 
1857,  56,  §  1. 
G.  S.  32,  §  1. 
1869,  276. 

1873,  176. 

1874,  375,  §  2. 

1875,  107,  §  2. 

1877,  204,  §  1. 

1878,  153. 

P.  S.  115,  §  2. 
R.  L.  125,  §  2. 
191S,  213. 

204  Mass.  487. 

205  Mass.  219, 
261. 

212  Mass.  219. 
lOp.  A.G.  468, 
505,  548,  579. 

3  Op.  A.  G.  12, 

4  Op.  A.G.  352, 
Op.  A.  G. 
(1918)  21. 


Section  2.  Such  corporation  may  be  formed  for  any  civic,  educa- 
tional, charitable,  benevolent  or  religious  purpose;  for  the  prosecution 
of  any  antiquarian,  historical,  literary,  scientific,  medical,  artistic,  mon- 
umental or  musical  purpose;  for  establishing  and  maintaining  libraries; 
for  supporting  any  missionary  enterprise  having  for  its  object  the  dis- 
semination of  religious  or  educational  instruction  in  foreign  countries; 
for  promoting  temperance  or  morality  in  the  commonwealth;  for  en- 
couraging athletic  exercises  or  yachting;  for  encouraging  the  raising 
of  choice  breeds  of  domestic  animals  and  poultry;  for  the  association  9 
and  accommodation  of  societies  of  Free  Masons,  Odd  Fellows,  Knights  of  10 
Pythias  or  other  charitable  or  social  bodies  of  a  like  character  and  pur-  11 
pose;  for  the  establishment  and  maintenance  of  places  for  reading  rooms,  12 
libraries  or  social  meetings;  for  establishing  boards  of  trade,  chambers  13 
of  commerce  and  bodies  of  like  nature.  14 


Organization. 

1857, 

56,  ! 

2. 

G.  S. 

32.  §  2. 

1874, 

375, 

§§3- 

5. 

P.  S. 

115, 

§§3, 

4. 

1888, 

177. 

1890, 

191. 

R.  L, 

125, 

§3. 

1919, 

333, 

§  11 

1920, 

2. 

1925, 

226. 

Section  3.  The  corporation  shall  be  formed  in  the  manner  prescribed 
in  and  subject  to  section  nine  of  chapter  one  hundred  and  fifty-five  and 
sections  six  and  eight  to  twelve,  inclusive,  of  chapter  one  hundred  and 
fifty-six,  except  as  follows: 

The  capital  stock,  if  any,  shall  not  exceed  five  hundred  thousand 
dollars. 

The  agreement  of  association  of  a  corporation  having  no  capital  stock 
may  omit  the  statement  of  the  amount  of  the  capital  stock  and  the  par 
value  and  number  of  its  shares.  The  par  value  of  its  shares,  if  any,  may 
be  ten,  twenty-five,  fifty  or  one  hundred  dollars.  The  fee  to  be  paid  to 
the  state  secretary  upon  the  filing  of  the  certificate  of  organization  shall  11 
be  twenty-five  dollars.  12 


1 

2 
3 
4 
5 
6 
7 
8 
9 
10 


Encoxiraging 

agriculturf. 

horticulture, 

etc. 

1853,  312. 

G.  S.  66,  §  17. 

P.  S.  114,  §  18. 

1897,  496,  §  8. 

R.  L.  124,  §  19. 

1927,  133,  §  1. 


Section  4.  Ten  or  more  persons  in  any  county,  city  or  town  may 
form  a  corporation  under  section  three  for  the  purpose  of  encouraging 
agriculture  or  horticulture;  or  for  the  purpose  of  improving  and  orna- 
menting the  streets  and  public  squares  of  any  city  or  town  by  planting 
and  cultivating  ornamental  trees  therein  and  also  otherwise  improving 
the  physical  aspects  of  such  city  or  town  and  furthering  the  recreation 
and  enjoyment  of  the  inhabitants  thereof. 


1 
2 
3 

4 
5 
6 

7 


Investigation 
of  proposed 
corporation. 
1890,  439,  §  1. 
1893,226,  §  1. 
R.  L.  125,  §  4. 
1906,  291,  §  10. 
1926,  379,  §  1. 


Section  5.  Before  making  and  issuing  a  certificate  of  incorporation 
to  a  corporation  formed  for  any  of  the  purposes  described  in  section  two 
or  approving  the  change  of  name  of  any  corporation  formed  as  aforesaid 
which  is  subject  to  section  twenty-six,  the  state  secretary  may  forward 
a  statement  to  the  aldermen  of  any  city,  except  Boston,  or  to  the  select- 
men of  any  town,  where  such  corporation  occupies  or  uses  or  is  to  occupy 
or  use  any  premises  for  the  transaction  of  any  of  its  corporate  activities, 
and,  if  such  premises  are  or  are  to  be  in  Boston,  to  the  police  commis- 
sioner, giving  a  list  of  the  applicants  for  incorporation  or  the  officers  of 
the  corporation  seeking  to  change  its  name,  the  purposes  of  such  pro- 
posed incorporation  or  change  of  name  as  stated  by  them,  the  location  11 
of  the  premises  occupied  or  used  or  proposed  to  be  occupied  or  used,  12 
which  shall  include  the  street  and  number,  if  any,  and  all  other  facts  13 
which  may  be  stated  in  the  application  for  incorporation  or  the  petition  14 
for  approval  of  change  of  name.  The  mayor  and  aldermen,  selectmen  or  15 
police  commissioner,  upon  the  receipt  of  such  statement,  shall  immedi-  16 
ately  make  an  investigation  for  the  purpose  of  ascertaining  whether  17 


9 
10 
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IS  any  of  the  proposed  incorporators,  or  officers  of  the  petitioning  corpora- 

19  tion,  or  any  other  persons  linown  to  be,  or  apparently,  identified  with 

20  the  said  proposed  or  petitioning!  corporation  as  members,  stockholders, 

21  employees  or  otherwise,  and  actually  participating  or  to  participate  in 

22  the  management  of  its  afl'airs,  or  in  the  direction  of  its  business,  have 

23  been  engaged  in  the  illegal  selling  of  intoxicating  liquor  or  in  keeping 

24  places  or  tenements  used  for  illegal  gaming,  or  in  any  other  business  or 

25  vocation  prohibited  by  law,  or  are  persons  of  ill  repute,  or  whether  any 

26  location  to  be  occupied  is  unsuitable,  and  shall  forthwith  report  to  the 

27  state  secretary  all  the  facts  ascertained.     If,  in  his  opinion,  it  appears 

28  from  said  report  or  otherwise  that  a  probable  purpose  or  probable  result 

29  of  the  formation  of  the  proposed  corporation  or  of  the  proposed  change 
.30  of  name  is  or  will  be  to  cover  or  shield  any  illegal  business  or  practices, 

31  or  any  business  not  within  the  scope  of  the  expressed  corporate  purposes, 

32  he  shall  refuse  to  issue  a  certificate  of  incorporation  or  approve  the 

33  change  of  name,  as  the  case  may  be. 

1  Section  0.     Before  making  and  issuing  a  certificate  for  the  incor-  investigation 

2  poration  of  a  charitable  corporation  the  state  secretary  shall  also  forward  ?haritabfe'* 

3  the  statement  described  in  the  preceding  section  to  the  department  of  i§m°Td5™^' 

4  public  welfare,  which  shall  immediately  make  an  investigation  as  to  the  fgjj;  }|f'  ^  ^■ 

5  applicants  for  incorporation  and  as  to  the  purposes  thereof,  and  any  isi^i  sso,  §  87. 

6  other  material  facts  relative  thereto,  and  shall  give  them  a  public  hearing, 

7  notice  of  which  shall  be  published  once  a  week  for  three  successive  weeks 
S  in  some  paper  published  in  the  county  where  the  corporation  is  to  have 
9  its  principal  office  or  rooms,  and  if  said  office  or  rooms  are  to  be  in  Boston, 

10  in  some  Boston  daily  paper,  the  last  publication  to  be  at  least  three  days 

11  before  the  day  set  for  the  hearing,  and  shall  forthwith  report  to  the  state 

12  secretary  all  the  facts  ascertained  by  it.    If  it  appears  to  him  from  said 

13  report  or  otherwise  that  the  probable  purpose  of  the  formation  of  the 

14  proposed  corporation  is  to  cover  any  illegal  business,  or  that  the  persons 

15  asking  for  incorporation  are  not  suitable  persons,  from  lack  of  financial 

16  ability  or  from  any  other  cause,  he  shall  refuse  to  issue  his  certificate. 

17  If  he  refuses,  the  applicants  may  appeal  to  the  superior  court,  which 

18  shall  hear  the  case  and  finally  determine  whether  or  not  the  certificate 

19  of  incorporation  shall  be  issued. 

1  Section  7.    The  corporation  may  prescribe  by  its  by-laws  the  manner  By-iaws. 

2  in  which,  and  the  officers  and  agents  by  whom,  its  purposes  may  be  ac-  'iMT.'iii.  §  6. 

3  complished,  and,  instead  of  the  directors  and  other  officers  to  be  chosen  p^g^'us,^  '• 

4  at  the  first  meeting,  it  may  have  a  board  of  other  officers  with  the  powers  1^  f;  ^-^^^  ^  g 

5  of  directors,  and  presiding,  financial  and  recording  officers  with  the  "2  Mass!  iso'. 

6  powers  of  president,  treasurer  and  clerk;  and  its  certificate  of  organiza-  209  Masai  48. ' 

7  tion  may  be  made,  signed  and  sworn  to  by  its  presiding,  financial  and  214  kiass!  286. 

8  recording  officers  and  a  majority  of  its  other  officers  having  the  powers  (i9i8)'2i'. 

9  of  directors;  and  the  certificate  issued  by  the  state  secretary  under  sec- 

10  tion  twelve  of  chapter  one  hundred  and  fifty-six  shall  be  modified  to 

11  correspond  with  the  facts  in  each  case. 

1  Section  S.     Such  corporation,  if  organized  under  general  laws,  at  a  increase  of 

2  meeting  called  for  the  purpose  may  increase  the  amount  of  its  capital  isssfn?. 

3  stock  and  the  number  of  shares  therein  to  an  amount  not  exceeding  five  ^  ^"  ^^^'  ^  ^' 

4  hundred  thousand  dollars. 
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Corporations 
may  hold 
property. 
Limit  of 
amount. 
1857.  56,  §  4. 
G.  S.  32,  §  4. 
1874,  375,  §  7. 
P.  S.  115,  §7. 

1896,  96. 

1897,  97. 
1901,  96. 

R.  L.  125,  §  8. 
191S,  209, 
§§1,2. 
1917,  45, 
§§  1-3. 
1930,  38. 
153  Mass.  77. 
194  Mass.  280. 


Section  9.  Any  corporation  heretofore  or  hereafter  organized  under  1 
general  or  special  laws  for  any  of  the  purpcses  mentioned  in  this  chapter  2 
may  hold  real  and  personal  estate  to  an  amount  not  exceeding  Hve  million  3 
dollars,  which  estate  or  its  income  shall  be  devoted  to  the  purposes  set  4 
forth  in  its  charter  or  agreement  of  association  or  in  any  amendment  5 
thereof,  and  it  may  receive  and  hold,  in  trust  or  otherwise,  funds  received  6 
by  gift  or  bequest  to  be  devoted  by  it  to  such  purposes.  This  section  7 
shall  not  limit  the  amount  of  property  which  may  be  held  by  a  corporation  8 
in  excess  of  said  amount  under  the  authority  of  any  special  law  and  shall  9 
be  applicable  notwithstanding  the  specification  of  a  less  amount  in  such  a  10 
law,  heretofore  or  hereafter  enacted.  11 

212  Mass.  555.  3  Op.  A.  G.  12,  31. 


Maintenance 
of  burial 
grounds  by 
religious 
corporations. 
1926,  204. 


Section  9A.     Corporations  organized   under  this  chapter,   or   cor-  1 

responding  provisions  of  earlier  laws,  exclusively  for  religious  purposes  2 

shall  have  the  right  to  purchase,  hold,  preserve  and  maintain  burial  3 

grounds;    provided,  that  no  land  shall  be  so  used  for  burial  purposes  4 

unless  such  use  shall  have  been  permitted  and  approved  in  accordance  5 

with  the  provisions  of  chapter  one  hundred  and  fourteen.  6 


Change  of 
purpose  of 
corporation. 
1898,  504. 
R.  L.  125.  §  9. 


Section  10.    Such  corporation  may,  at  a  meeting  duly  called  for  the  1 

purpose,  by  vote  of  all  its  members,  add  to  or  change  the  purpose  for  2 

which  it  was  incorporated,  if  the  additional  or  new  purpose  is  authorized  3 

by  section  two.    The  presiding,  financial  and  recording  officers  and  a  4 

majority  of  its  other  officers  having  the  powers  of  directors  shall  forth-  5 

with  make,  sign  and  swear  to  a  certificate  setting  forth  such  addition  6 

to  or  change  of  purpose,  which,  having  been  submitted  to  the  commis-  7 

sioner  of  corporations  and  taxation  and  approved  by  him,  shall  there-  8 

upon  be  filed  and  recorded  in  the  office  of  the  state  secretary.  9 


Change  of 
name. 
1915,  205. 
1926,  379,  §  2. 


Section  11.  A  corporation  organized  under  general  or  special  laws  1 
for  any  of  the  purposes  specified  in  section  two,  if  unable  to  comply  with  2 
section  ten  of  chapter  one  hundred  and  fifty-fi\e,  may  petition  the  com-  3 
missioner  of  corporations  and  taxation  for  a  change  of  name.  The  pe-  4 
tition  shall  contain  a  list  of  the  officers  and  stockliolders  or  members  of  5 
the  corporation,  so  far  as  they  are  known,  with  their  addresses;  shall  6 
state  why  the  said  section  cannot  be  complied  with  and  the  name  pro-  7 
posed  to  be  adopted  by  the  corporation.  It  shall  be  signed  and  sworn  to  8 
by  the  president  or  one  member  of  the  board  of  directors.  The  commis-  9 
sioner  may  require  the  petitioner  to  give  him  information  as  to  what  10 
attempt,  if  any,  has  been  made  to  secure  the  approval  of  two  thirds  of  11 
the  stockholders  or  members,  or  of  such  proportion  thereof  as  the  by-  12 
laws  of  the  corporation  may  prescribe,  for  the  proposed  change  of  name.  13 
The  commissioner  may  also  require  any  other  information  which  may  14 
assist  in  determining  the  matter  before  him.  He  may  direct  the  pe-  15 
titioner  or  the  officers  of  the  corporation  to  give  any  further  notice  to  16 
the  members  thereof  of  the  proposed  change  of  name  and  to  report  to  17 
him  the  result  of  such  notice.  If  the  commissioner  is  satisfied  that  the  18 
proposed  name  of  the  corporation  is  approved  by  such  members  or  stock-  19 
holders  thereof  as  have  expressed  an  opinion  in  relation  thereto,  or  of  20 
a  reasonable  proportion  thereof,  he  shall  endorse  his  approval  on  the  21 
petition,  and  thereupon  it  shall  be  filed  in  the  office  of  the  state  secretary,  22 
w  ho  shall  direct  publication  thereof  and  grant  a  certificate  of  name  as  23 
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24  provided  in  said  section.    Xo  petition  hereunder  for  a  change  of  name  of  a 

25  corporation  subject  to  section  twenty-six  shall  be  considered  by  the  com- 

26  raissioner  of  corporations  and  ta.xation  until  after  such  change  of  name  has 

27  been  approved  by  the  state  secretary. 

1  Section  12.    A  charitable  corporation  incorporated  in  this  common-  Reports  to 

_  ,    ,         ,  ,  .  J    I'  J  J  •  1      n  n        dopartmcnt 

2  wealth  whose  personal  projjerty  is  exempt  rrom  taxation  shall  annually,  of  public 

3  on  or  before  No\'ember  first,  make  to  the  department  of  public  welfare  rsu9!'^2.w. 

4  a  written  report  for  its  last  financial  year,  showing  its  property,  its  ^ 7;  84^5  u. 

5  receipts  and  expenditures,  the  whole  number  and  the  average  number  Joi^'s"^- 

()  of  its  beneficiaries  and  such  other  information  as  the  department  requires.  J^is.  sso.  5  87. 

7  If  any  corporation  subject  to  this  section  fails  for  two  successive  years 

8  to  file  said  report,  the  supreme  judicial  court,  upon  application  by  the 

9  department,  after  notice  and  hearing,  may  decree  a  dissolution  of  the 
10  corporation. 

1  Section  12A.     A  charitable  corporation   established,   organized  or  Registration 

2  chartered  under  laws  other  than  those  of  the  commonwealth,  except  the  foreign  chari- 

3  Grand  Army  of  the  Republic,  the  United  Siwinish  War  Veterans,  The  poraUons. 

4  American  Legion  and  the  Veterans  of  Foreign  Wars  of  the  United  States,  p^n^uy"^"'^' 

5  shall,  before  engaging  in  charitable  work  or  raising  funds  in  the  com-  i^^"-  ^''°'  ^  ^• 

6  monwealth,  file  with  the  department  of  public  welfare  a  copy  of  its 

7  charter,  articles  or  certificate  of  incorporation,  certified  under  the  seal 

8  of  the  state  or  country  where  such  corporation  is  incorporated,  by  the 

9  secretary  of  state  thereof  or  by  the  officer  having  charge  of  the  original 

10  record  therein,  and  a  true  copy  of  its  constitution  and  by-laws,  and  shall 

11  also  file  with  the  department  such  other  information  as  may  from  time 

12  to  time  be  required  by  it.    Such  a  corporation  shall  annually,  on  or  before 

13  November  first,  make  to  said  department  a  written  report  such  as  is 

14  required  by  section  twelve  to  be  made  by  charitable  corporations  sub- 

15  ject  thereto.    Every  officer  of  such  a  corporation  which  fails  to  comply 

16  with  the  requirements  of  this  section  who  authorizes  or  transacts,  and 

17  every  agent  of  such  a  corporation  who  transacts,  business  in  behalf  of 

18  such  corporation  in  this  commonwealth,  shall  be  punished  by  a  fine  of 

19  not  more  than  five  hundred  dollars.    Upon  an  information  in  equity  in 

20  the  name  of  the  attorney  general  at  the  relation  of  the  commissioner  of 

21  public  welfare,  the  supreme  judicial  or  superior  court  may  restrain  the 

22  violation  of  this  section  by  such  a  corporation  or  the  transaction  of  any 

23  business  in  its  behalf  by  any  officer  or  agent  while  such  violation  continues. 


medical  corporation. 


cor- 


1  Section  13.    A  corporation  organized  under  this  chapter  for  medical  porfj^oJ,'for; 

2  purposes  shall  not  confer  degrees,  or  issue  diplomas  or  certificates  con-  bidden  to 

,        .  .  .  confer  decrees. 

3  terring  or  purporting  to  confer  degrees,   unless  specially  authorized  isss.  268. 

4  thereto  by  the  general  court.    An  officer,  agent  or  servant  of  such  cor-  2i8Ma38!  167.' 

5  poration  or  any  other  person  who  confers  degrees,  or  signs,  issues  or 

6  authorizes  the  signing  or  issuing  of  any  diploma  or  certificate  purporting 

7  to  confer  any  degree  of  medicine  or  surgery,  in  violation  hereof,  shall 

8  be  punished  by  a  fine  of  not  less  than  five  hundred  nor  more  than  one 

9  thousand  dollars. 
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Horse  breeding 

corporationa 

may  hold 

exhibitions. 

1900,  409. 

R.  L.  125,  §  11. 


HORSE  BREEDING  CORPORATIONS. 

Section  14.    Corporations  formed  under  this  chapter  for  encouraging  1 

the  raising  of  choice  breeds  of  hor.ses  may  establish  and  maintain  grounds  2 

suitable  for  exhibitions  and  trials  of  the  speed  or  strength  of  horses;  3 

may  arrange  for  and  advertise  such  exhibitions  and  trials  upon  such  4 

grounds,  may  collect  admission  fees  thereto  and  may  award  purses  or  5 

premiums  to  the  participants  therein,  if  such  purses  or  premiums  are  6 

raised  only  from  voluntary  subscriptions  to  the  funds  of  the  corporation,  7 

admission  fees  or  fees  for  entering  horses  in  such  exhibitions  or  trials.  8 


Labor  or  trade 
organizations. 
1888,  134,  §  1. 
R.  L.  125,  §  13. 
1  Op.  A.  G. 
548. 


LABOR  OR  TRABE  ORGANIZATIONS. 

Section  15.     Corporations  may  be  formed  under  this  chapter  for  1 

improving  the  condition  of  any  employees  in  any  one  or  more  trades  or  2 

employments,  either  relative  to  their  employment  or  to  the  promotion  3 

of  education,  temperance,  morality  or  social  intercourse  among  them,  or  4 

for  paying  benefits  to  sick  or  unemployed  members,  or  to  persons  de-  5 

pendent  upon  deceased  members  or  otherwise.  6 


Commissioner        Section  16.     The  commissiouer  of  corporations  and  taxation  shall 

to  be  satisfied  ii-  i  -n  f  ■         •  o  i 

that  purpose  not  cudorsc  his  approval  upon  the  certincate  or  organization  oi  any  such 
1888, 134,  §  2.  corporation,  unless  satisfied  that  the  purposes  thereof  are  lawful,  that 
its  by-laws  are  consistent  with  law  and  conform  to  the  requirements  of 


the  two  following  sections. 


By-laws. 

1888.  134, 

§§3,4. 

R.  L.  125,  §  15. 


Section  17.    The  by-laws  shall  contain  clear  and  distinct  provisions  1 

relative  to  the  election,  admi.ssion  and  expulsion  of  members;  the  titles,  2 

duties,  powers  and  tenure  of  the  officers  of  the  corporation  and  their  3 

election  and  removal;   the  number  of  members  required  for  a  quorum;  4 

the  call  for  special  meetings;    the  adoption,  amendment  and  repeal  of  5 

by-laws;    the  purposes  to  which  the  funds  of  the  corporation  may  be  6 

applied  and  for  which  assessments  may  be  laid  upon  the  members;  the  7 

conditions  upon  which  a  member  or  persons  dependent  upon  a  deceased  8 

member  shall  be  entitled  to  benefits,  if  any  are  to  be  given  by  the  cor-  9 

poration;    the  imposition  of  fines  and  forfeitures,  if  any;    the  deposit,  10 

investment  and  custody  of  the  funds  of  the  corporation;   the  periodical  11 

audit  of  the  accounts  of  the  treasurer  and  the  method  of  voting  on  12 

shares  of  stock,  if  any  are  issued  by  the  corporation.    A  by-law  shall  13 

not  be  repealed  or  amended,  or  an  additional  by-law  adopted,  unless  14 

notice  of  such  proposed  action  shall  have  been  given  at  a  previous  meet-  15 

ing;    and  such  repeal,  amendment  or  adoption  shall  not  take  effect  16 

until  it  has  been  approved  by  the  commissioner  of  corporations  and  17 

taxation  as  conformable  to  law.  18 


Rights  of 
members. 
1888,  134,  §  4. 
R.  L.  L25,  §  16. 


Section  18.    No  member  of  such  corporation  shall  be  expelled  by  vote  1 

of  less  than  a  majority  of  all  the  members  thereof,  nor  by  vote  of  less  2 

than  three  quarters  of  the  members  present  and  voting  upon  such  expul-  3 

sion.    Every  member  of  such  corporation  and  every  person  who  has  an  4 

interest  in  its  funds  shall  be  entitled  to  examine  its  books  and  records.  5 


me"mb™s  of  SECTION  19.    No  fine  or  notice  of  intention  to  impose  a  fine  by  any     1 

igi^wi  union  or  any  other  association,  incorporated  or  unincorporated,  or  by    2 

227  Mass.  382.  any  authorized  representative  thereof,  upon  any  member,  according  to  the    3 
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4  rules  to  which  such  member  has  agreed  to  conform,  shall  be  held  to  be 

5  unlawful  or  coercive  as  to  such  member  or  as  to  any  other  person ;  pro- 

6  vided,  that  such  fine  is  reasonable  in  amount  and  is  for  a  legal  purpose. 

MEDICAL   MILK   COMMISSION. 

1  Section  20.     For  the  purpose  of  supervising  the  production  of  milk,  incorporation. 

2  any  five  or  more  registered  physicians  may  form  a  corporation  under  this  la'^i  252!  5  {'. 

3  chapter.    The  members  of  the  board  of  health  of  any  town  where  such 

4  corporation  is  formed  shall  be  ex  officiis  members  of  the  corporation.    At 

5  least  one  member  of  said  board  of  health  shall  be  a  member  of  the  board 

6  of  directors  thereof. 

1  Section  21.     The  name  of  any  such  corporation  shall  be  "Medical  J^^^jge  §2 

2  Milk  Commission  of  ",  designating  the  name  of  the 

3  town  where  such  corporation  is  established,  and,  if  more  than  one  such 

4  corporation  shall  be  organized  in  any  town,  the  subsequent  corpora- 

5  tions  shall  use  the  name  designated  herein,  but  shall  indicate  in  such 

0  name  its  proper  sequence  in  incorporation  by  adding  thereto  the  words 

7  "  Number  Two  "  or  "  Number  Three  "  and  so  forth. 

1  Section  22.     No  member  of  any  such  corporation  shall  receive  di-  Compensation 

2  rectly  or  indirectly  therefrom,  or  from  any  dairymen  producing  milk  forbldden.'^^ 

3  under  agreement  with  the  corporation,  any  salary  or  emolument  or  any  ^^'''  ^°*^'  ^  ^' 

4  compensation  of  any  kind  for  any  ser\uces  rendered  as  a  member  of 

5  such  corporation,  or  for  any  services  rendered  under  sections  twenty  to 

6  twenty-five,  inclusive.    Whoever  violates  this  section  shall  be  punished 

7  by  a  fine  of  one  hundred  dollars,  and  shall  be  removed  from  his  office  as 

8  a  member  of  said  corporation  and  thereafter  be  disqualified  from  be- 

9  coming  a  member  of  any  such  corporation. 

1  Section  23.     Every  such  corporation  may  enter  into  written  agree-  Contrai-ts 

2  ments  with  any  dairymen  for  the  production  of  milk  under  the  super-  igVu'soe,  §  4. 

3  vision  of  such  corporation  and  prescribe  in  such  agreements  the  condi-  ^^^^'  ^^^'  ^  ^• 

4  tions  under  which  such  milk  shall  be  produced,  which,  however,  shall  be 

5  approved  by  the  department  of  public  health  and  shall  not  fall  below  the 
(j  standards  of  purity  and  quality  for  certified  milk  as  fixed  by  the  American 

7  Association  of  Medical  INlilk  Commissions  and  the  standards  for  milk 

8  fixed  by  law. 

1  Section  24.     The  working  methods  of  any  such  corporation  and  the  Power  of 

2  dairies  in  which  milk  is  produced  under  contract  with  it  shall  at  all  times  puWiVSth. 

3  be  subject  to  investigation  by  the  department  of  public  health.  \l\l\  792;  1 1 

1919,  350,  §  915. 

1  Section  2.5.     Whoever  sells  or  exchanges,  or  offers  or  exposes  for  Penalty  for 

2  sale  or  exchange  as  and  for  certified  milk  any  milk  not  conforming  to  the  preceding 

3  regulations  prescribed  by  and  bearing  the  certification  of  a  corporation  i9n?506, 5  6.  - 

4  organized  under  sections  twenty  to  twenty-five,  inclusive,  shall  be  pun- 

5  ished  by  a  fine  of  not  more  than  one  hundred  dollars. 
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Change  of 
location  of 
certain  associ  - 
ations. 
1907,  337, 
§§  1-3. 
1926,  247. 


MISCELLANEOUS   PROVISIONS. 

Section  26.  No  corporation  organized  under  general  laws  for  the  1 
purpose  of  fostering,  encouraging  or  engaging  in  athletic  exercises  or  for  2 
the  establishment  and  maintenance  of  places  for  reading  rooms,  libraries  3 
or  social  meetings  shall  change  its  location  from  the  town  where  it  is  4 
located  to  another  town  within  the  commonwealth,  nor  change  its  loca-  5 
tion  within  any  town,  until  written  consent  therefor  has  been  obtained  6 
from  the  police  commissioner  in  Boston,  the  aldermen  in  any  other  city  7 
or  the  selectmen  in  the  town  where  the  corporation  proposes  to  acquire  a  8 
new  location.  Such  consent  shall  not  take  effect  until  a  copy  thereof,  duly  9 
attested  by  the  clerk  or  secretary  of  the  board  or  officer  consenting  thereto,  10 
has  been  filed  in  the  office  of  the  state  secretary.  A  change  of  location  11 
by  a  corporation  contrary  to  this  section  shall  be  sufficient  cause  for  the  12 
revocation  of  its  charter  by  the  state  secretary.  13 


Conviction  for 
or  violation  of 
liquor  or  gam- 
ing laws  to 
make  charter 
void. 

1902,  524. 
1906,  291. 
1926,  108,  §  1. 


Section  27.  If  any  person  is  convicted  of  exposing  and  keeping  for 
sale  or  selling  intoxicating  liquor  on  the  premises  occupied  by  any  club 
or  organization  described  in  section  two  or  of  illegal  gaming  upon  said 
premises  or  of  being  present  where  implements  of  gaming  are  found  upon 
said  premises,  or  if  any  liquor,  casks  or  other  vessels  or  implements  of 
sale  and  furniture  used  or  kept  and  provided  to  be  used  in  the  illegal 
keeping  or  sale  of  liquor,  or  implements  of  gaming,  are  seized  on  said 
premises  and  are  forfeited,  the  selectmen,  or  the  aldermen,  in  the  place  8 
where  such  club  or  organization  is  situated,  except  Boston,  and  in  Boston  9 
the  police  commissioner,  shall  immediately  give  notice  to  the  state  secre-  10 
tary,  who,  upon  receipt  thereof,  shall  declare  the  charter  of  such  club  or  11 
organization  void,  and  shall  publish  a  notice  in  at  least  one  newspaper  12 
published  in  the  county  where  such  club  or  organization  is  located  that  13 
such  incorporation  is  void  and  of  no  further  effect.  14 


Illegal  boxing 
match  makes 
charter  void. 
1907,  336. 
1919,  350, 
§  100. 


Section  28.  If  any  person  is  convicted  of  illegally  engaging  in,  giving  1 
or  promoting  a  public  or  private  boxing  match  or  sparring  exhibition,  2 
the  contestants  in  which  have  received  or  have  been  promised  any  pe-  3 
cuniary  reward,  remuneration  or  consideration  whatsoever,  directly  or  4 
indirectly,  under  the  auspices  of  or  on  the  premises  occupied  by  any  club  5 
or  organization  described  in  section  two,  the  commissioner  of  public  6 
safety,  the  selectmen  or  the  aldermen  in  the  town  where  such  club  7 
or  organization  is  situated,  except  in  Boston,  and  in  Boston  the  police  8 
commissioner,  shall  immediately  give  notice  to  the  state  secretary,  who,  9 
upon  receipt  thereof,  shall  declare  the  charter  of  such  club  or  organiza-  10 
tion  void,  and  shall  publish  a  notice  in  at  least  one  newspaper  published  11 
in  the  county  where  the  club  or  organization  is  situated  that  such  in-  12 
corporation  is  void.  13 


hluoio'f^"'  Section  29.     Cities  and  towns  may  by  ordinance  or  by-law  regulate 

etc ''^conducted'  *^^  couductiug  withiu  their  respective  limits  of  entertainments,  dances 

by '""^Ypo-       and  other  diversions  and  amusements  not  required  by  law  to  be  licensed, 

1826, 347.         including  the  hours  of  holding  the  same,  by  corporations  which  are  subject 

to  section  twenty-six,  and  may  affix  penalties  for  breaches  thereof  not 

exceeding  twenty  dollars  for  each  offence,  subject  as  to  recovery  and 

disposition  to  section  twenty-one  of  chapter  fort\'. 


Cii.\p.  ISl.] 
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CHAPTER    181. 

FOREIGN  CORPORATIONS. 


Sect. 

1.  Definitions. 

2.  Foreign  corporations  forbidden  to  do 

business  which   domestic   corpora- 
tions may  not  do. 

3.  Commiijsioner   to    be    appointed    at- 

torney for  se^^^ce  of  process. 

Certain  foreign  corporations  failing 
to  register  to  be  deemed  to  iiave 
appointed  commissioner  attorney 
for  ser\'ice  of  process. 

Notice  of  service  of  process  to  be 
given  by  commissioner. 

Copy  of  charter,  etc.,  to  be  filed. 

Commissioner,  etc.,  shall  refuse  to  re- 
ceive papers  for  filing  from  a  for- 
eign corporation  doing  an  illegal 
business  or  ha\'ing  same  name  as 
domestic  corporation. 

Names  of  certain  foreign  corporations 
regulated. 

Suits  against  foreign  corporations. 

Foreign  corporations  may  hold  real 
estate. 

Issue  of  stock  based  on  property,  etc., 
of  domestic  corporations  regulated. 


3.4. 


4. 


10. 


Sect. 
11. 

12. 
13. 
14. 

15. 


16. 

17. 


IS. 
19. 


20. 
21. 


22. 
23. 


Certificate  of  increase  or  reduction  of 
capital  stock. 

.Annual  certificate  of  condition. 

-Approval  of  certificate. 

Liability  of  officers  and  stockholders 
of  certain  foreign  corporations. 

Liability  of  officers  and  stockholders 
of  certain  foreign  corporations  as 
to  issuing  stock  for  property. 

Enforcement  of  liability. 

Liability  of  officers  of  foreign  business 
corporations. 

Notice  of  change  of  date  of  annual 
meeting  to  be  filed. 

The  supreme  judicial  court  may  re- 
strain corporations  from  doing 
business  not  authorized  by  their 
charter,  etc. 

Penalty  for  false  reports. 

Penalties  for  neglect  to  file  certificate 
of  condition. 

Recovery  of  penalties  and  forfeitures. 

Filing  fees. 


1  Section  1.    The  following  words  as  used  in  this  chapter  shall,  except  Definitions. 

2  when  otherwise  specifically  prescribed,  have  the  following  meanings:        1903,' 437,' §  56 


"Commissioner",  the  commissioner  of  corporations  and  taxation.        uVi^*"' 
"Foreign  corporation",  a  corporation,  association  or  organization,  3?o;*'5^||' ^ ^^• 


5  except  an  insurance  company  or  a  corporation  organized  for  a  purpose  }p°'  ^^g  ,  gj 

6  for  which  domestic  corporations  can  be  organized  under  chapter  one  i^s  ^'^^s!  564. 

7  hundred  and  eighty,  which  has  been  established,  organized  or  chartered 

8  under  laws  other  than  those  of  the  commonwealth. 


1  Section  2.    A  foreign  corporation,  including  an  insurance  company.  Foreign  cor- 

2  shall  not  engage  or  continue  in  any  kind  of  business  in  this  common-  bfdden  to'do' 

3  wealth  the  transaction  of  which  by  domestic  corporations  is  not  per-  domS'cor-'' 

4  mitted  bv  the  laws  of  this  commonwealth. 


1S94,  .381. 

R.  L.  126,  §  2. 

1903,  437,  §  57. 


1919,  333,  §  16. 

1920,  2. 

173  Mass.  252. 


1  Op.  A.  G.  304. 

2  Op.  A.  G.  31, 
55,401. 


porations  may 
not  do. 


1  Section  3.     E\ery  foreign  corporation,  which  has  a  usual  place  of 

2  business  in  this  commonwealth,  or  owns  real  property  therein  without 

3  having  such  a  usual  place  of  business,  or  which  is  engaged  therein,  per- 

4  manently  or  temporarily,  and  with  or  without  a  usual  place  of  business 

5  therein,  in  the  construction,  erection,  alteration  or  repair  of  a  building, 
()  bridge,  railroad,  railway  or  structure  of  any  kind,  or  in  the  construction 

7  or  repair  of  roads  or  highways,  shall,  before  doing  business  in  this  com- 

8  monwealth,  in  writing  appoint  the  commissioner  and  his  successor  in 


Commissioner 
to  be  appointed 
attorney  for 
service  of 
process. 
1871,371.  §  1. 
P.  S.  73,  §  3. 
1882,  106,  §  1. 
1884,  330,  §  1. 
1895,  311,  §  1. 
1901,  238. 
R.  L.  126,  §4. 
1903.  437, 
553,  58. 
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1919, 
§  16; 
1920, 
1926, 


1905,  242. 
1909,  490, 

in,  §2. 

1913,  792,  §  1. 
1918,  103; 
257,  §  345. 

,  5;  333, 
350,  §  53. 

I  2. 

,  258. 
12  Gray,  201. 
10  Allen,  231. 
14  Allen,  336. 
105  Mass.  141. 
132  Mass.  432. 
137  Mass.  252. 
139  Mass.  294. 

149  Mass.  24. 

150  Mass.  550. 
167  Mass.  28. 
172  Mass.  154. 
175  Mass.  460. 
180  Mass.  270. 
188  Mass.  239. 
195  Mass.  432. 


oflSce  to  be  its  true  and  lawful  attorney  upon  whom  all  lawful  processes  9 
in  any  action  or  proceeding  against  it  may  be  served,  and  in  such  writing  10 
shall  agree  that  any  lawful  process  against  it  which  is  served  on  said  11 
attorney  shall  be  of  the  same  legal  force  and  validity  as  if  ser\-ed  on  the  12 
corporation,  and  that  the  authority  shall  continue  in  force  so  long  as  13 
any  liability  remains  outstanding  against  the  corporation  in  this  com-  14 
monwealth.  The  power  of  attorney  and  a  copy  of  the  vote  authorizing  15 
its  execution,  duly  certified  and  authenticated,  shall  be  filed  in  the  office  16 
of  the  commissioner,  and  copies  certified  by  him  shall  be  sufficient  evi-  17 
dence  thereof.  Service  of  such  process  shall  be  made  by  leaving  a  copy  18 
of  the  process  with  a  fee  of  two  dollars  in  the  hands  of  the  commissioner,  19 
or  of  his  deputy  or  second  deputy  when  acting  under  section  six  of  20 
chapter  fourteen  or  in  the  office  of  the  commissioner,  and  such  service 
shall  be  sufficient  service  upon  the  corporation. 


196  Mass.  458. 
198  Mass.  212. 
201  Mass.  557. 
204  Mass.  327. 
214  Mass.  363. 


215  Mass.  204. 

216  Mass.  171. 
264  Mass.  588. 
94  U.  S.  535. 


231  U.  S.  68. 

1  Op.  A.  G.  181.339. 

2  Op.  A.  G.  221,  440. 

3  Op.  A.  G.  187,  255. 


21 
22 


Certain  foreign 
corporations 
failing  to 
register  to  be 
deemed  to_ 
have  appointed 
commissioner 
attorney  for 
service  of 
process. 
1928,  98,  §  1. 


Section  3A.  Any  such  corporation  which  does  business  in  this  com- 
monwealth without  complying  with  the  provisions  of  section  three,  in- 
cluding a  corporation  as  to  which  the  commissioner  is  required  by  section 
six  to  refuse  appointment  as  attorney  for  service,  shall,  without  affecting 
any  penalty,  liability  or  disability  imposed  by  section  five,  be  deemed 
and  held,  in  relation  to  any  cause  of  action  or  proceeding  arising  out  of 
such  business,  to  have  appointed  the  commissioner  and  his  successor  in 
office  to  be  its  true  and  lawful  attorney,  and  any  process  in  any  such 
action  or  proceeding  against  it  served  upon  the  commissioner  or  his  suc- 
cessor in  office  shall  be  of  the  same  legal  force  and  validity  as  if  served 
on  such  corporation. 


1 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 


Notice  of 
service  of 
process  to  be 
given  by 
commissioner. 
1884,  330,  §  2. 
R.  L.  126,  §  5. 
1903,  437,  §  59. 

1919,  333,  I  16. 

1920,  2. 

215  Mass.  204. 


Section  4.  When  legal  process  against  any  such  corporation  is 
served  upon  the  commissioner,  he  shall  immediately  give  notice  to  the 
corporation  of  such  service  by  mail,  postage  prepaid,  directed,  in  the 
case  of  a  corporation  established  in  a  foreign  country,  to  the  resident 
manager,  if  any,  in  the  United  States;  and  shall,  within  two  days  after 
such  service,  forward  in  the  same  manner  a  copy  of  the  process  served 
upon  him  to  such  corporation  or  manager,  or  to  any  other  person  desig- 
nated by  the  corporation  by  a  writing  filed  in  the  office  of  the  commis- 
sioner. The  fee  of  two  dollars  paid  by  the  plaintiff  to  the  commissioner 
at  the  time  of  the  service  shall  be  taxed  in  his  costs,  if  he  prevails  in  the  10 
suit.  The  commissioner  shall  keep  a  record  of  all  such  processes,  which  1 1 
shall  show  the  day  and  hour  of  service.  12 


Copy  of 
charter,  etc 
to  be  filed. 
1S84,  330, 
§§3,4. 
1895,  157. 
1900,  280 
R.  L.  126 
1903, 437, 

1918,  171 

1919,  333 

1920,  2. 

154  Mass.  286. 

155  Mass.  259. 
157  Mass.  1. 
167  Mass.  28. 
175  Mass.  460. 
192  Mass.  428. 

195  Mass.  432. 

196  Mass.  458. 


,  §6. 
§  60. 

§  16. 


Section  5.  Every  foreign  corporation  of  the  classes  described  in 
section  three,  before  transacting  business  in  this  commonwealth,  shall, 
upon  payment  of  the  fee  provided  by  section  twenty-three,  file  with  the 
commissioner  a  copy  of  its  charter,  articles  or  certificate  of  incorporation, 
certified  under  the  seal  of  the  state  or  country  where  such  corporation  is 
incorporated  by  the  secretary  of  state  thereof  or  by  the  officer  having 
charge  of  the  original  record  therein,  a  true  copy  of  its  by-laws,  and 
a  certificate  in  such  form  as  the  commissioner  requires,  setting  forth: 
(a)  the  name  of  the  corporation;  (b)  the  location  of  its  principal  office; 
(c)  the  names  and  addresses  of  its  president,  treasurer,  clerk  or  secretary 
and  of  the  members  of  its  board  of  directors;   (d)  the  date  of  its  annual 


1 
2 

3 

4 
5 
6 
7 
S 
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12  meeting  for  the  election  of  officers;    (e)  the  amount  of  its  capital  stock,  214  Mass.  363. 

13  authorized  and  issued,  the  number  and  par  value  of  its  shares,  the  amount  216  Mass!  m! 

14  paid  in  thereon  to  its  treasurer,  and,  if  any  part  of  such  payment  has  lelMaM^sss. 

15  been  made  otherwise  than  in  money,  the  details  of  such  payment,  so  l^^-^-^-^^' 
If)  far  as  practicable,  in  accordance  with  section  ten  of  chapter  one  hun- 

17  dred  and  fifty-six.    Said  certificate  shall  be  sub.scribed  and  sworn  to  by 
IS  its  president,  treasurer  and  a  majority  of  its  directors  or  officers  having 

19  the  powers  usually  exercised  by  directors.    The  officers  and  directors  of 

20  such  corporation  shall  be  subject  to  the  same  penalties  and  liabilities  for 

21  false  and  fraudulent  statements  and  returns  as  officers  and  directors  of 

22  a  domestic  corporation  subject  to  said  chapter.     Every  officer  of  such 

23  a  corporation  which  fails  to  comply  with  the  recjuirements  of  this  section 

24  and  of  sections  three  and  twelve,  who  authorizes  or  transacts,  and  every 

25  agent  thereof  who  transacts  business  in  behalf  of  such  corporation  in 

26  this  commonwealth,  shall,  for  such  failure,  be  punished  by  a  fine  of  not 

27  more  than  five  hundred  dollars,  and  shall  also  be  liable,  jointly  and 

28  severally,  in  contract,  without  prior  proceedings  against  the  corporation, 

29  for  all  debts  and  contracts  of  the  corporation,  except  such  as  relate  to 

30  interstate  commerce,  contracted  or  entered  into  within  this  common- 

31  wealth  or  for  the  purpose  of  being  performed  therein,  so  long  as  such 

32  failure  continues.    Such  failure  shall  not  affect  the  validity  of  any  con- 

33  tract  with  such  corporation,  but  no  action  shall  be  maintained  or  re- 

34  covery  had  in  any  of  the  courts  of  this  commonwealth  by  any  such  foreign 

35  corporation  so  long  as  it  fails  to  comply  with  said  sections. 

1  Section  6.     The  commissioner,  the  commissioner  of  insurance  and  Commissioner, 

2  any  other  officer  of  this  commonwealth  whose  duty  it  is  to  examine  and  to  receive 

3  determine  whether  a  foreign  corporation,  including  an  insurance  com-  froml  foreign^ 

4  pany,  is  entitled  to  file  any  papers  under  section  three  or  five,  section  domg"nu°egai 

5  forty-one  of  chapter  one  hundred  and  seventy-six,  or  chapter  one  hun-  having'sa°me 

6  dred  and  seventv-five,  shall  refuse  to  accept  or  file  the  charter,  financial  T"^^  ?? 

'1  i,  .  aomestic  cor- 

7  statement  or  other  papers  of,  or  accept  appointment  as  attorney  for  PSg^''??. 

8  service  for,  any  such  corporation  which  does  a  business  in  this  common-  k  l.  126.  §  7. 

9  wealth  the  transaction  of  which  by  domestic  corporations  is  not  then  loioisss!  §  m. 

10  permitted  by  the  laws  of  this  commonwealth,  or  which  has  the  same  1923]  is. 

11  name  as  that  of  another  corporation  established  under  the  laws  of  the  l^op;  .v  g.^si! 

12  commonwealth  or  of  another  corporation  or  of  a  firm,  association  or  ^3^- 

13  person  carrying  on  business  in  the  commonwealth,  or  a  name  so  similar 

14  thereto  as  to  be  likely  to  be  mistaken  for  it,  unless  such  other  corporation 

15  or  such  firm,  association  or  person  shall  have  previously  filed  with  the 

16  commissioner,  the  commissioner  of  insurance  or  such  other  officer  written 

17  consent  to  the  use  of  such  name. 

1  Section  7.     A  foreign  corporation  which  carries  on  a  banking,  mort-  Names  of  cer- 

2  gage,  loan  and  investment  or  trust  business  shall  indicate  in  letters  corporations 

3  equally  conspicuous  with  its  name,  upon  all  signs,  advertisements,  cir-  i889,'452. 

4  culars,  letterheads  and  other  documents  which  contain  its  name,  the  1890,^329. 

5  state  or  country  where  it  is  chartered  or  incorporated.    No  such  corpora-  fss^jiaga.'  Itu 

6  tion  and  no  person  who  is  engaged  in  such  business  shall  carry  it  on  in  or 

7  under  a  name  which,  previous  to  such  use,  was  in  lawful  use  by  a  cor- 

8  poration  established  under  the  laws  of  this  commonwealth  and  carrying 

9  on  the  same  or  a  similar  business  or  in  or  under  a  name  so  similar  thereto 

10  as  to  be  likely  to  be  mistaken  for  it.    The  supreme  judicial  or  superior 

11  court  shall  have  jurisdiction  in  equity  to  enforce  the  foregoing  provisions 
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of  this  section.    Whoever  violates  any  provision  of  this  section  shall  be  12 

punished  by  a  fine  of  not  more  than  one  thousand  dollars.  13 

Suits  against         SECTION  8.     Foreign  corporations  having  property  in  this  common-  1 

porations.         Wealth  shall  be  liaisle  to  be  sued  and  to  have  their  property  attached  in  2 

G.  s.'  68.  §  15.    the  same  manner  and  to  the  same  extent  as  individuals  who  are  residents  3 

R.  L.  m,  § i^'  of  other  states  and  who  have  property  in  this  commonwealth.    The  serv-  4 

wil;  333,' 1 16:  ice  of  the  writ  shall  be  made  in  the  manner  provided  in  chapters  two  5 

lo^Ma^ss.  91.      hundred  and  twenty-three  and  two  hundred  and  twenty-seven,  with  6 

W^'^^A^l*-     such  further  service  as  the  court  to  which  the  writ  is  returnable  orders.  7 

d  Met.  4JU. 

6  Met.  391.  15  Gray,  491.  215  Mass.  341. 

10  Gray.  164.  150  Mass.  550.  220  Mass.  285. 

Foreign                SECTION  9.     Foreign   corporations   which   have   complied   with   sec-  1 

may  hold          tions  thrcc  and  five  may  purchase  and  hold  such  real  estate  in  this  com-  2 

i888?32i.'        monwealth  as  may  be  necessary  for  conducting  their  business.  3 

1895,  387.  1903,  437,  §  63.  1920,  2. 

R.  L.  126,  I  10.  1919,  333,  §  16. 

Issue  of               Section  10.     If  a  foreign  corporation  which  owns  or  controls  a  ma-  1 

on  property,      jority  of  the  Capital  stock  of  a  domestic  street  railway,  gas  or  electric  2 

tic'co°po™-''^    company  issues  stock,  bonds  or  other  evidences  of  indebtedness  based  3 

1894, 4?6'.'''''''''  upon  or  secured  by  the  property,  franchise  or  stock  of  such  domestic  4 

R.  L.  126.  s  11.  (company,  unless  such  issue  is  authorized  by  the  law  of  this  common-  5 


1903,  437,  .... 

§§'?8*i5V"'    wealth,  the  supreme  judicial  court  shall  have  jurisdiction  in  equity  to  6 

Wii2*i'M       dissolve  such  domestic  company.    If  it  appears  to  the  attorney  general  7 

1919, 333,'§  16.  that  such  issue  has  been  made,  he  shall  institute  proceedings  for  such  8 

"  '  ■            dissolution  and  for  the  proper  disposition  of  the  assets  of  such  company.  9 

This  section  shall  not  affect  the  right  of  foreign  corporations,  their  officers  10 

or  agents  to  issue  stock  and  bonds  in  fulfilment  of  contracts  existing  on  1 1 

July  fourteenth,  eighteen  hundred  and  ninety-four.  12 


Certificate  of         SECTION  11.     All   foreign   Corporations   of  the   classes  described   in  1 

auction  of         section  three,  other  than  those  required  by  section  eleven  of  chapter  one  2 

i89i?34i?'^       hundred  and  sixty-six  to  make  annual  returns  to  the  department  of  public  3 

1I95, 311,  §  1.    utilities  shall,  within  thirty  days  after  the  payment  into  its  treasury  for  4 

1903;  437;  I  It  an  increase  of  capital  stock,  upon  paying  the  fee  provided  in  section  5 

1920  ^^^'  ^  "^  twenty-three,  file  in  the  office  of  the  state  secretary  a  certificate  of  the  (5 

1,931;  426.         amount  of  such  increase  and  the  fact  of  such  payment,  signed  and  sworn  7 

iOp.A.G.583.  to  by  its  president,  treasurer  and  a  majority  of  its  directors  or  officers  8 

having  the  powers  usually  exercised  by  directors.    Within  thirty  days  9 

after  the  vote  of  such  corporation  authorizing  a  reduction  of  its  capital  10 

stock,  a  copy  of  such  vote,  signed  and  sworn  to  by  the  clerk  of  the  cor-  11 

poration,  shall,  upon  paying  the  fee  provided  in  section  twenty-three,  12 

be  filed  in  the  office  of  the  state  secretary.  13 

Annual                SECTION  12.     Everv  foreign  corporation,  other  than  one  which  is  1 


certificate 


0 


of  condition.  required  by  section  eleven  of  chapter  one  hundred  and  sixty-six  to  make 

1895;  ill;  §  1:  annual  returns  to  the  department  of  public  utilities  shall  annually,  within  3 

1903;  43?;  1 66;  thirty  days  after  the  date  fixed  for  its  annual  meeting,  or  within  thirty  4 

1909;  49o;  days  after  the  final  adjournment  thereof,  but  not  more  than  three  months  5 

1915^  1*67  ''ifter  the  date  so  fixed  for  said  meeting,  prepare  and  file  in  the  office  of  6 

1916;  |3.  the  state  secretary,  upon  payment  of  the  fee  provided  in  section  twenty-  7 

1918;  133.  three,  a  certificate  signed  and  sworn  to  by  its  president,  treasurer,  and  by  8 

355^'§§  28, 29.  a  majority  of  its  board  of  directors,  showing  the  amount  of  its  authorized  9 

i9|^Y*26,  capital  stock,  and  its  assets  and  liabilities  as  of  a  date  not  more  than  10 
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11  ninety  days  prior  to  said  annual  meeting,  in  such  form  as  is  required  of  IslMaSlsy' 

12  domestic  business  corporations  under  section  fortv-seven  of  chapter  one  i?5  JJ°^^  fJ^- 

11  ifp  -11  1  •!■  '"i  1  -1  232  Mass.  22. 

i:>  hundred  and  nity-six,  and  the  elianges,  ii  any,  in  the  other  particulars  237  Mass.  209. 

14  included  in  the  certificate  required  by  section  five  of  this  chapter,  made  sop^A^G.iea! 

15  since  the  filing  of  said  certificate  or  of  the  last  annual  report. 

1  Section  13.     A  certificate  required  to  be  filed  under  the  preceding  Approval  of 

2  section  shall  be  accompanied  by  a  written  statement  on  oath  by  an  is9i,  34'f.  §  5. 

3  auditor  as  provided  in  section  forty-nine  of  chapter  one  hundred  and  r.^l.  ile]  §  u. 

4  fifty-six,  except  that  such  auditor  shall  in  all  cases  be  chosen  by  the  }^Jj|'  HI'  |  f- 

5  board  of  directors.     Before  the  certificate  is  filed  as  required  by  the  Jij*^;  55°' 

6  preceding  section  it  shall  be  submitted  to  the  commissioner,  who  shall  is2  Mass.  530. 

7  endorse  his  approval  thereon  if  he  finds  that  it  complies  with  the  pre-  237  Mass!  209! 

8  ceding  section. 

1  Section  14.     The  officers  and  members  or  stockholders  of  all  foreign  Liability  oi 

2  corporations  which  have  a  usual  place  of  business  in  this  commonwealth,  stockholders  of 

3  except  those  mentioned  in  section  seventeen,  and  except  such  as  had  corporat'ions^" 

4  such  place  of  business  on  May  twelfth,  eighteen  hundred  and  ninety-six,  J^^^'  ile,  1 17. 

5  shall  be  jointly  and  severally  liable  for  its  debts  and  contracts  on  the  i95Mass.  46i. 

6  same  conditions  and  in  the  same  manner  as  is  pro\-ided  for  domestic 

7  corporations  by  sections  forty-four  to  fifty-four,  inclusive,  of  chapter 

8  one  hundred  and  fifty-eight,  except  the  fourth  clause  of  section  forty-four. 

1  Section  15.     If  the  capital  stock  of  a  foreign  corporation  subject  to  Liability  of 

2  the  preceding  section  has  been  paid  in  by  a  conveyance  to  the  corpora-  stockhoWcrs  of 

3  tion  of  property,  real  or  personal,  at  an  unfair  valuation,  the  officers,  corporaUons^as 

4  members  or  stockholders  who  participate  in  such  conveyance  or  in  the  for'propeny"'^'' 

5  taking  of  such  property  at  such  unfair  valuation,  or  who  have  purchased  J|^6. 391,  §  2. 

6  or  received  shares  with  knowledge  of  said  fact,  shall  be  jointly  and  sever-  R  l!  120!  §  is. 

7  ally  liable  for  its  debts  or  contracts. 

1  Section  16.     The  extent,  conditions  and  manner  of  enforcing  the  Enforcement 

2  liability  imposed  by  either  of  the  two  preceding  sections  shall  be  the  isoe,  sg'if' 

3  same  as  is  provided  by  sections  forty-four  to  fifty-four,  inclusive,  of  chap-  1I9V,  423. 

4  ter  one  hundred  and  fifty-eight,  except  the  fourth  clause  of  section  forty-  J^o^Masg' 35^^' 

5  four.    No  officer,  member  or  stockholder  shall  be  liable  under  any  pro- 

6  vision  of  the  two  preceding  sections  for  any  bonded  or  mortgage  debt  of 


a  foreign  corporation. 


1  Section  17.     The  officers  of  foreign  corporations  organized  for  the  Liability  of 

2  purposes  for  which  domestic  corporations  may  be  organized  under  sec-  toeS  busi- 

3  tion  six  of  chapter  one  hundred  and  fifty-six,  and  coming  within  the  I'i^ons^"'^''"''' 

4  classes  described  in  section  three,  shall  be  jointly  and  severally  liable  J^^^^'  126  1 17. 

5  for  all  the  debts  and  contracts  of  the  corporation  contracted  or  entered  J-!9^j.'*37.  §  70. 

,^.,,.,,  rr-  1  e     -c  i-i-      19b  Mass.  4i)8. 

0  into  wlule  they  are  oihcers  thereof,  it  any  statement  or  report  which  is 

7  required  by  this  chapter  is  made  by  them  which  is  false  in  any  material 

8  representation  and  which  they  know  to  be  false;   but  only  the  officers 

9  who  sign  such  statement  or  report  shall  be  so  liable.    Such  liability  shall 

10  be  enforced  upon  the  conditions  and  in  the  manner  prescribed  by  sec- 

11  tions  thirty-eight  and  thirty-nine  of  chapter  one  hundred  and  fifty-six. 

1  Section  18.    Whenever  any  change  is  made  altering  the  date  fixed  ^u""'^"' j 

2  m  the  by-laws  for  the  annual  meeting  of  a  foreign  corporation  organized  of  annual 


2454 


FOREIGN  CORPORATIONS. 


[Chap.  181. 


meeting  to 
be  filed. 
1905,  222. 

1918.  257. 

5  §356,  357. 

1919.  5. 

1920.  2. 


The  supreme 
judicial  court 
may  restrain 
corporations 
from  doing 
business  not 
authorized  by 
their  charter, 
etc. 


for  the  purposes  for  which  domestic  corporations  may  be  organized  under 
section  six  of  chapter  one  hundred  and  fifty-six,  the  corporation  shall 
forthwith  file  in  the  office  of  the  commissioner  a  certificate  of  such  change 
signed  and  sworn  to  by  the  clerk  of  the  corporation.  Any  corporation 
which  omits  to  make  and  file  a  certificate  as  aforesaid  within  thirty 
days  after  such  a  change  has  been  made  shall  forfeit  not  more  than  one 
hundred  dollars,  to  be  recovered  in  the  manner  prescribed  by  section 
twenty-two. 

Section  19.  Upon  an  information  in  equity  in  the  name  of  the 
attorney  general,  at  the  relation  of  the  commissioner,  the  supreme  judicial 
court  may  restram  any  foreign  corporation  from  assuming  or  exercising 
any  corporate  rights,  privileges  or  franchises  in  this  commonwealth 
until  sections  three  and  five  have  been  complied  with. 
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1906,  372. 
196  Mass.  458. 


197  Mass.  194. 

198  Mass.  413. 


201  Mass.  370. 
220  Mass.  536. 


Penalty  for^  SECTION  20.     Foreign  corporations  shall  be  subject  to  sections  forty- 

i9u.'^66i'  ^'     eight  and  forty-nine  of  chapter  one  hundred  and  fifty-five. 

§§  1,2.  ~ 


1 

2 


Penalties  for 
neglect  to  file 
certificate 
of  condition. 
1891,  341,  §  2. 
1894,  541, 
S§  1-3. 
R.  L.  126, 
§§  15,  16. 
1903,  437, 
§§68,69. 
1906,  346,  §  2. 
1909,  490, 
III,  §58. 
196  Mass.  458. 
231  U.  S.  78. 


Section  21.  If  a  foreign  corporation  omits  to  file  a  certificate  as 
required  by  section  twelve,  the  commissioner  shall  give  notice  by  mail, 
postage  prepaid,  to  the  corporation  of  its  default,  directed,  in  the  case 
of  a  corporation  established  in  a  foreign  country,  to  the  resident  manager, 
if  any,  in  the  United  States,  or  to  any  other  person  designated  by  the 
corporation  by  a  writing  filed  in  the  office  of  the  commissioner.  The 
notice  shall  contain  a  copy  of  this  section  and  sections  twelve  and  thir- 
teen. If  such  foreign  corporation  fails  to  file  such  certificate  within 
thirty  days  after  such  notice  of  default  has  been  given  or  mailed,  it 
shall  forfeit  to  the  commonwealth  not  less  than  five  nor  more  than 
ten  dollars  for  each  day  for  fifteen  days  after  the  expiration  of  the  said  11 
thirty  days,  and  not  less  than  ten  nor  more  than  two  hundred  dollars  for  12 
each  day  thereafter  during  which  such  default  continues,  or  any  other  13 
sum,  not  greater  than  the  maximum  penalty  of  forfeiture,  which  the  14 
court  may  deem  just  and  equitable,  which  shall  be  recovered  as  pro-  15 
vided  in  the  following  section.  16 


1 

2 
3 
4 

5 
6 

7 

8 

9 

10 


Recovery  of 
penalties  and 
forfeitures. 
1891,  341,  §  2. 
1894,  541, 
§§  1-3. 

R.  L.  126,  §  15. 
1903,  437,  §  50. 
1909.  490, 
in,  §58. 


Section  22.  Penalties  and  forfeitures  incurred  by  a  foreign  corpora- 
tion which  omits  to  file  a  certificate  required  by  section  five  or  twelve 
may  be  recovered  in  an  action  brought  in  Suffolk  county  in  the  name 
of  the  commonwealth  or  they  may  be  recovered  by  an  information  in 
equity  in  the  name  of  the  attorney  general  at  the  relation  of  the  com- 
missioner brought  in  the  supreme  judicial  court  in  Suffolk  county. 
Upon  such  information,  the  court  may  issue  an  injunction  restraining 
the  further  prosecution  of  the  business  of  the  corporation  until  such 
penalties  and  forfeitures  with  interest  and  costs  have  been  paid  and  until 
the  certificates  required  by  said  sections  have  been  filed. 

Filing  fees.  SECTION  23.     Evcry  forcigu  corporation  shall  pay  for  filing  a  copy  of 

Ifs^i."'''  its  charter,  by-laws  and  the  certificate  required  by  section  five,  fifty 
i89i:  34?;  1 1:  dollars  to  the  commissioner,  and  for  filing  all  other  certificates  and  state- 
1900',  280.  ments,  including  the  annual  certificate  of  condition  required  by  section 
1903'  437'  1 9i'  twelve,  ten  dollars  to  the  state  secretary. 

1919,  333,  §  16.       1920,  2;  598,  §  4.       1926,189.       232  Mass.  22. 
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CHAPTER    182. 

VOLUNTARY  ASSOCIATIONS  AND  CERTAIN  TRUSTS. 


Sect. 


2A. 


Definitions. 

Copy  of  declaration,  etc..  to  be  filed 
with  commis.sioner  and  town  clerk. 
Fees.     Penalty. 

Use  of  names  regulated.  Relief  by 
injunction. 

Copy  of  declaration,  etc.,  of  associa- 
tion or  trust  owning  gas  or  electric 
stock  to  be  filed  with  department. 
Penalty. 

.Annual  statements.     Penjilty. 

[Repealed.] 


Sect. 
6.     Suits  against  associations  or  trusts. 
Seals. 

Examination  by  department. 

Examination  of  corporation,  etc.,  un- 
der same  management  as  public 
service  corporation. 

Penalty  for  refusing  to  submit  to 
examination,  etc. 

Court  enforcement  of  orders  of  de- 
partment, etc. 

Shares  owned  by  an  association  or 
trust  not  to  be  considered  in  fixing 
rates,  etc. 


7. 

8. 


9. 


10 


II 


1  Section  1.     The  following  words,   as  used   in  this  chapter,   shall,  DSpfinitijOns- 

2  except  as  otherwise  e.xpresslv  provided  in  section  two  A,  have  the  follow-  isu!  471! 

0  •  •  "   4  •    i-     '  'T  ,        ,  ■    ,.  J  ■,,  1919,350, 

3  ing  meanings:      Association    ,  a  voluntary  association  under  a  WTitten  §117. 

4  instrument  or  declaration  of  trust,  the  beneficial  interest  under  which  is  1931;  426! 

.5  divided  into  transferable  certificates  of  participation  or  shares.    "Com-  Iss^liass. 351. 

6  missioner",  the  commissioner  of  corporations  and  taxation.     "Depart- 

7  ment",  the  department  of  public  utilities.    When  used  in  .sections  two 

8  to  seven,  inclusive,  of  this  chapter,  the  word  "trust"  shall,  except  as 

9  otherwise  expressly  provided  in  section  two  A,  mean  a  trust  operating 

10  under  a  written  instrument  or  declaration  of  trust,  the  beneficial  interest 

11  under  which  is  divided  into  transferable  certificates  of  participation  or 

12  shares,  other  than  a  trust  established  for  the  sole  purpose  of  exercising  the 

13  voting  rights  pertaining  to  corporate  stock  or  other  securities  in  accord- 

14  ance  with  the  terms  of  a  written  instrument. 

1  Section  2.     The  trustees  of  an  association  or  trust  shall  file  a  copy  of  ^"^^ration 

2  the  written  instrument  or  declaration  of  trust  creating  it  with  the  com-  etc  to  be  filed 

3  missioner  and  with  the  clerk  of  every  town  where  such  association  or  trust  sioner  and 

4  has  a  usual  place  of  business.    The  fee  for  filing  said  copy  with  the  com-  Tees. ''  Penalty. 

5  missioner  shall  be  fifty  dollars.     Such  trustees  shall  also,  within  thirty  Hll;  1*1',  ^ '' 

6  days  after  the  adoption  of  any  amendment  thereof,  file  a  copy  of  said  Jg^e;  ilo,  §  2. 

7  amendment  with  said  commissioner  and  said  clerk.    The  trustees  of 

8  every  association  or  trust,  whose  written  instrument  or  declaration  of 

9  trust  creating  it  is  not  filed  as  required  in  this  section  shall  be  punished 

10  by  a  fine  of  not  more  than  five  hundred  dollars  or  by  imprisonment  for 

11  not  more  than  three  months. 


1  Section  2A.     No  association  or  trust  shall  assume  the  name  of  any  use  ot  names 

2  corporation  established  under  the  laws  of  the  commonwealth,  or  of  a  itfiiefby' 
o  corporation,  firm,  or  association  or  trust  whether  or  not  as  defined  in  STla!"' 

4  section  one,  or  of  an  individual,  carrying  on  business  in  the  commonwealth 

5  at  the  time  when  the  association  or  trust  is  created  or  within  three  years 

6  prior  thereto,  or  assume  a  name  so  similar  thereto  as  to  be  likely  to  be 

7  mistaken  for  it,  except  with  the  written  consent  of  such  existing  corpora- 
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tion,  firm,  association  or  trust  or  of  such  individual,  previously  filed  with  8 

the  commissioner;  and  the  commissioner  shall  refuse  to  receive  for  filing  9 

the  written  instrument  or  declaration  of  trust  of  an  association  or  trust  10 

if  it  appears  to  him  to  have  assumed  a  name  in  violation  hereof.    The  11 

supreme  judicial  or  superior  court  shall  have  jurisdiction  in  equity,  upon  12 

the  application  of  any  person  interested  or  afl'ected,  to  enjoin  an  associa-  13 

tion  or  trust  from  doing  business  under  any  name  assumed  in  violation  14 

hereof,  although  the  written  instrument  or  declaration  of  trust  of  such  15 

association  or  trust  has  been  received  for  filing  as  aforesaid.  16 


Copy  of 
declaration, 
etc.,  of  asso- 
ciation or 
trust  owning 
gas  or  electric 
stock  to  be 
filed  with 
department. 
Penalty. 

1913,  434. 

1914,  742, 
§  148. 

1915,  20,  §  2. 


Section  3.     The  trustees  of  an  association  or  trust  who  own  or  control  1 

a  majority  of  the  capital  stock  of  a  gas  or  electric  company  shall  also  file  a  2 

copy  of  the  written  in.strument  or  declaration  of  trust  creating  it  with  the  3 

department  and  shall  also  within  thirty  days  after  the  adoption  of  any  4 

amendment  of  such  instrument  or  declaration  file  a  copy  thereof  with  5 

the  department.    Every  such  trustee  who  fails  to  comply  with  the  fore-  6 

going  requirements  shall  be  punished  by  a  fine  of  not  more  than  five  7 

hundred  dollars  or  by  imprisonment  for  three  months.  8 

1926,  290,  §  3. 


Annual 
statements. 
Penalty. 
1909,  441, 
§§  1,2,  8. 

1913,  454. 

1914,  742, 
§  148. 

1915,  20,  §  2. 
1926,  290,  §  4. 


Section  4.     The  trustees  of  an  association  or  trust  who  own  or  control  1 

a  majority  of  the  capital  stock  of  a  railroad,  street  railway,  gas  or  electric  2 

company  shall  annually  on  or  before  April  first  file  with  the  commissioner  3 

and  with  the  department  a  statement  showing  the  number  of  shares  of  4 

such  company  owned  or  controlled  by  them  and  the  stockholders  of  5 

record  on  the  books  of  such  company  in  whose  names  such  shares  are  held.  6 

Every  such  trustee  who  fails  to  comply  with  this  section  shall  be  punished  7 

by  a  fine  of  not  more  than  fi\e  hundred  dollars  or  by  imprisonment  for  8 

three  months.  9 


Section  5.    [Repealed,  1924,  190,  §  1.] 


Suits  against 
associations 
or  trusts. 
Seals. 
1916,  184. 
1926,  290,  §  5. 
1929,  107,  §  2. 
253  Mass.  351. 


Section  6.     An  association  or  trust  may  be  sued  in  an  action  at  law  1 

for  debts  and  other  obligations  or  liabilities  contracted  or  incurred  by  the  2 

trustees,  or  by  the  duly  authorized  agents  of  such  trustees,  or  by  any  duly  3 

authorized  officer  of  the  association  or  trust,  in  the  performance  of  their  4 

respective  duties  under  such  written  instruments  or  declarations  of  trust,  5 

and  for  any  damages  to  persons  or  property  resulting  from  the  negligence  6 

of  such  trustees,  agents  or  officers  acting  in  the  performance  of  their  re-  7 

spective  duties,  and  its  property  shall  be  subject  to  attachment  and  execu-  8 

tion  in  like  manner  as  if  it  were  a  corporation,  and  service  of  process  upon  9 

one  of  the  trustees  shall  be  sufficient.  10 

An  association  or  trust  may  have  a  seal,  which  it  may  alter  at  pleasure,  11 

and  which  may  be  used  by  the  trustee  or  trustees  of  such  association  or  12 

trust  as  his  or  their  seal.    An  impression  of  a  seal  purporting  to  be  the  seal  13 

of  such  an  association  or  trust  shall  be  sufficient  for  all  purposes  without  14 

the  use  of  a  wafer  or  wax.  15 


byXpTrtment.      SECTION  7.    The  department  may  by  its  members  or  duly  authorized  1 

i^'3,509,         employees   investigate   and   examine   the   books,   accounts,   contracts,  2 

191-4: 7-12.         records  and  memoranda  of  the  trustees  of  any  association  or  trust,  who  3 

i926, 290,  §  6.    own  or  hold  the  capital  stock  or  any  part  thereof  of  a  railroad,  street  4 

railway,  electric  railroad  or  elevated  railway  corporation  or  gas  or  5 
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6  electric  company,  and  may  require  said  trustees  to  furnisli  such  reports 

7  and  information  as  the  department  shall  from  time  to  time  direct  with 

8  respect  to  the  relations  and  dealings  between  such  trustees  and  any 

9  such  corporation  or  company. 

1  Section  8.     The  department  may  by  its  members  or  duly  author-  Examination  of 

2  izcd  employees  investigate  and  examine  the  books,  accounts,  contracts,  eto'^'ilnder"' 

3  records  and  memoranda  of  any  partnership,  express  trust,  voluntary  mcnt  Sfpublic 

4  association  or  corporation  which  is  under  the  same  ownership,  control  p"ra',"n'"" 

5  or  management  as  a  railroad,  street  railway,  electric  railroad  or  elevated  Tfl'^''''^' 

6  railway  corporation  or  gas  or  electric  company,  in  respect  of  the  relations  i9i*.  742, 

7  and  of  any  contracts  and  dealings  between  such  railroad,  street  rail-  253  Mass.  351. 

8  way,  electric  railroad  or  elevated  railway  corporation  or  gas  or  electric 

9  company  and  such  partnership,  express  trust,  voluntary  association  or 

10  corporation,  and  in  relation  tliereto  may  require  from  such  partnership, 

11  express  trust,  voluntary  association  or  corporation  such  reports  and  in- 

12  formation  as  the  department  shall  from  time  to  time  direct. 


1  Section  9.     A   railroad,   street  railway,   electric  railroad,   elevated  ^elSsinc  to"^ 

2  railwav,  gas  or  electric  companv,  or  a  partnership  or  corporation  or  the  submit  to 

„    .  °«  r-       ^  '  I-  t-  ,.,,.,        examination, 

6  trustees  01  an  express  trust  or  voluntary  association,  described  m  the  etc. 

4  two  preceding  sections,  which  refuses  or  neglects  to  submit  its  or  their  1914^742! 

5  books,  accounts,  contracts,  records  and  memoranda  to  the  investiga-  Imm^ss^^ssi. 

6  tion  and  examination  of  the  department,  or  to  furnish  such  reports  and 

7  information  as  it  shall  from  time  to  time  direct  and  require,  shall  be 

8  punished  by  a  fine  of  not  more  than  five  thousand  dollars. 

1  Section  10.     The  supreme  judicial  court  shall  have  jurisdiction  in  Court  enforce- 

2  equity  to  enforce  compliance  with  the  three  preceding  sections,  and  with  SX'part"''"' 

3  all  orders  of  the  department  made  under  authority  thereof.  °"''"'  ''*°' 

1913,  509.  §  6.  1914,  742,  §§  153,  199. 

1      Section  11.     Nothing  contained  in  this  chapter  shall  be  construed  shares  owned 

o  J.^        •    •  ■    ■  ..p.  ,  ,        '^  .  ,.  by  an  associa- 

Z  as  authorizing,  requiring  or  justifying  the  department  in  making  any  «'»"  <"■  "■"st 

3  recommendations,  rulings  or  orders  with  respect  to  the  rates  charged  considered  in 

4  or  the  service  furnished  by  any  corporation  subject  to  its  supervision,  1913*  509!'*§'7.°' 

5  to  take  into  consideration  in  any  respect  whatsoever  any  certificates  of  §^154.^*^' 

6  participation  or  shares  issued  under  a  declaration  of  trust  and  repre- 

7  senting  the  beneficial  interest  in  the  stock,  bonds,  notes  or  other  securi- 

8  ties  of  such  corporation,  or  the  investment  in  such  certificates  or  shares. 
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PART    II 


REAL   AND    PERSONAL    PROPERTY    AND    DOMESTIC 

RELATIONS. 


TITLE    I. 

TITLE   TO   REAL  PROPERTY. 

Chapter  183.  Alienation  of  Land. 

Chapter  184.  General  Provisions  relative  to  Real  Property. 

Chapter  185.  The  Land  Court  and  Registration  of  Title  to  Land. 

Chapter  186.  Estates  for  Years  and  at  Will. 

Chapter  187.  Easements. 

Chapter  188.  Homesteads. 

Chapter  189.  Dower  and  Curtesy. 


CHAPTER     183. 

ALIENATION   OF   LAND. 


Sect. 

1. 

2. 
3. 


4. 


5. 
5A. 


6. 


10. 
11. 
12. 

13. 

14. 


conveyance  by  deed. 
Sufficiency  of  deed. 
Effect  of  quitclaim  deed. 
Estate    created    without    writing    to 

have  effect  of  estate  at  will. 
Effect  of  unrecorded  deed,   or  lease 

for  more  than  seven  years. 
Record  to  be  evidence  of  delivery. 
Certain  affidavits  relative  to  title  to 

land;     recording,    admissibility   in 

evidence. 
Grantee's  name,  residence  and  post 

office  address  to  be  contained  in  or 

endorsed  upon  deed. 
Effect  of  conveyance  by  disseisee. 

SHORT  FORMS. 

General  provisions  as  to  statutory 
forms. 

Meaning  of  words  and  phrases. 

Statutory  form  of  warranty  deed. 

Statutory  form  of  quitclaim  deed. 

Word  "grant"  to  be  a  sufficient  word 
of  conveyance. 

Word  "heirs"  or  "assigns"  not  neces- 
sary to  convey  a  fee. 

Uses  and  trusts. 


Sect. 

15.  Easements,    appurtenances,    etc.,    to 

pass  unless  otherwise  stated. 

16.  Meaning  of  "warranty  covenants". 

17.  Meaning  of  "quitclaim  covenants"  or 

"limited  covenants". 
IS.      Statutory  form  of  mortgage. 

19.  Meaning  of  "mortgage  covenants". 

20.  Statutory  condition  in  mortgage. 

21.  Statutory  power  of  sale  in  mortgage. 

22.  Statutory  form  of  co-operative  bank 

mortgage. 

23.  Statutory    co-operative    bank    mort- 

gage condition. 

24.  Statutory  co-operative  bank  power  of 

sale. 

25.  Holder  of  mortgage  may  purchase  at 

foreclosure  sale. 

26.  Mortgagor  entitled  to  possession  until 

default. 

27.  Disposition  of  proceeds  of  foreclosure 

sale. 
2S.      Assignment  of  mortgage. 

acknowledgment     and     recording     of 

DEEDS. 

29.      Acknowledgment  of  deed  before  rec- 
ord.    Exception. 
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Sect. 

30.  .Acknowledgment,  how  m.ado. 

31.  -■^tkiiowledgment  by  married  woman. 

32.  Acknowledgment  of  powers  of  attor- 

ney to  convey  real  estate. 

33.  Certificate  of  authority  of  ofTicer. 

34.  Proof  of  execution  if  grantor  is  dead 

or  non-resident. 

35.  Proof  if  witnesses  are  dead  or  non- 

resident. 

36.  Proof  if  grantor  refuses  to  acknowl- 

edge. 

37.  Proof  if  grantor  refuses  to  acknowl- 

edge   and    witnesses    are   dead   or 
non-resident. 

38.  Copy  of  deed  not  acknowledged  may 

be  filed  in  registry  of  deeds.    Effect. 

39.  Unwitnessed    deeds    not    to    be    so 

proved. 

40.  Endorsement  of  certificate  of  proof. 

41.  Proof  of  deed  outside  the  common- 

wealth. 

42.  Forms  of  acknowledgment,  etc. 

TITLE    BY    DECREE    OF    COURT. 

Final  decree  in  equity  to  vest  title  if 
deed,  etc.,  is  not  e.xecuted  as  di- 
rected. 

Recording  of  certified  copy  of  decree 
to  have  same  effect  as  recorded 
deed,  etc. 

BARRING    OF   ESTATES   TAIL. 

Tenant   in   tail   may   convey   in   fee 

simple. 
Life  tenant  and  remainderman  in  tail 

may  convey  in  fee  simple. 
Barring  of  equitable  estates  tail. 
Trustee  may  be  required  to  convey 

legal  estate. 


43. 


44. 


45. 


46. 


47. 
48. 


CONVEYANCE    OF    ESTATES    SUBJECT   TO    RE- 
MAINDER,   ETC. 

49.  Probate  court  may  appoint  trustees  to 

convey  or  mortgage. 

50.  Notice  and  appointment  of  guardian 

ad  litem  or  next  friend. 


Sect. 

51.  Trustee  to  give  bond,   and  hold   or 

apply  proceeds  of  sale  or  njortgage. 

52.  Sale  of  land  subject  to  charges  for  pay- 

ment of  annuities,  etc.,  and  decrees 
ensuring  such  payments. 

instruments  OF  DEFEASANCE. 

53.  Effect  of  unrecorded  instruments  of 

defeasance. 

DISCHARGE    OF  MORTGAGES. 

54.  Discharge  on  margin  of  record  or  by 

.separate  instrument,  etc. 

55.  Mortgagee  liable  for  refusing  to  dis- 

charge. 

APPENDIX. 

Statutory  Forms  of  Instruments  relating  to 
Real  Estate. 

(1)  Warranty  Deed. 

(2)  Quitclaim  Deed. 
Deed    of    Executor,     .\dministrator, 
Trustee,       Guardian,       Conservator, 
Receiver   or    Commissioner. 
Release. 

Mortgage  Deed. 
Co-operative  Bank  Mortgage. 
Extension  of  Mortgage. 
Partial  Release  of  Mortgage. 
Assignment  of  Mortgage. 
Discharge  of  Mortgage. 
Foreclosure  Deed  under  Power  of  Sale 

in  Mortgage. 
Affidavit  of  Sale  under  Power  of  Sale 
in  Mortgage. 


(3) 


(4) 
(5) 
(6) 
(7) 
(8) 
(9) 
(10) 
(11) 

(12) 


Forms  of  Acknowledgments,  etc. 

(13)  Acknowledgment  of  Individual  acting 

in  his  Own  Right. 

(14)  Acknowledgment  of  Indiridual  acting 

by  Attorney. 

(15)  Acknowledgment  of  a  Corporation  or 

Joint  Stock  Association. 

(16)  Certificate  of  Authority  of  Officer  tak- 

ing ."Vcknowledgment. 


CONVEYANCE   BY   DEED. 


Section  1.     A  deed  e.xecuted  and  delivered  by  the  person,  or  by  the  .sufficiency 

attorney  of  the  person,  having  authority  therefor,  shall,  subject  to  the  ir,9772i.  i  i. 

limitations  of  section  four,  be  sufficient,  without  any  other  act  or  cere-  J^*!;  fg;  |  f[ 


mony,  to  convey  land. 

G.  .S.  89,  §  1.  6  Mass.  24. 

P.  S.  120,  §  1.  14  Pick.  224. 

R.  L.  127,  I  1.  12  Met.  157. 


13  Met.  79. 
4  Gush.  345. 


IB  Gray,  309. 
137  Mass.  584. 


1  Section  2.     A  deed  of  quitclaim  and  release  sliall  be  sufficient  to  Effect  of  quit- 

2  convey  all  the  estate  which  could  lawfully  be  conveyed  by  a  deed  of  R^'s^sg.^ts. 

3  bargain  and  sale. 


G.  S.  89,  §  8. 
p.  S.  120,  §  2. 
R.  L.  127,  §  2. 


7  Mass.  381. 

8  Pick.  143. 
15  Pick.  82. 


131  Mass.  200. 
ItiS  Mass.  201. 
187  Mass.  315. 


244  Mass.  1. 
211  U.  S.  208. 
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Estate  created 
without  writ- 
ing to  have 
effect  of  estate 
at  will. 
C.  L.  32,  §  1. 
1692-3,  15,  §  1. 
1783,37,  §  1. 
R.  S.  59,  5  29. 


Section  3.    An  estate  or  interest  in  land  created  without  an  instru-  1 

ment  in  writing  signed  by  the  grantor  or  by  his  attorney  shall  have  the  2 

force  and  effect  of  an  estate  at  will  only,  and  no  estate  or  interest  in  land  3 

shall  be  assigned,  granted  or  surrendered  unless  by  such  writing  or  by  4 

operation  of  law.  5 


G.  S.  89,  §  2. 
P.  S.  120,  §  3. 
R.  L.  127,  §  3. 
11  Mass.  533. 

I  Pick.  43. 
9  Met.  462. 

II  Met.  251. 
1  Gray,  571. 
1  Allen,  133. 
117  Mass.  351. 
150  Mass.  19. 


171  Mass.  329. 
178  Mass.  172. 

185  Mass.  607. 

186  Mass.  14. 

189  Mass.  285. 

190  Mass.  101. 
213  Mass.  380. 

220  Mass.  186,  324. 

221  Mass.  326. 
223  Mass.  556. 
225  Mass.  510. 


227  Mass.  175, 

562. 

233  Mass.  127, 

234. 

235' Mass.  156. 

237  Mass.  249. 

242  Mass.  371. 

249  Mass.  59. 

263  Mass.  554. 

267  Mass.  285. 

272  Mass.  547. 


Effect  of 
unrecorded 
deed,  or  lease 
for  more  than 
seven  years. 
C.  L.  32,  §  4. 
1697.21,  §  2. 
1783,  37,  §  4. 
R.  S.  59, 
§§  1,  28. 
G.  S.  89, 
§§1,3. 


Section  4.  A  conveyance  of  an  estate  in  fee  simple,  fee  tail  or  for 
life,  or  a  lease  for  more  than  seven  years  from  the  making  thereof,  shall 
not  be  valid  as  against  any  person,  except  the  grantor  or  lessor,  his  heirs 
and  devisees  and  persons  having  actual  notice  of  it,  unless  it,  or  an  office 
copy  as  provided  in  section  thirteen  of  chapter  thirty-six,  is  recorded  in 
the  "registry  of  deeds  for  the  county  or  district  in  which  the  land  to  which 
it  relates  lies. 


p.  S.  120,  §  4. 
R.  L.  127,  §  4. 

14  Mass.  296. 

15  Mass.  439. 

16  Mass.  406. 
2  Pick.  184. 

4  Pick.  253. 

5  Pick.  280. 

8  Pick.  329. 

9  Pick.  105. 
11  Pick.  193. 

13  Pick.  460. 

14  Pick.  224. 

22  Pick.  295. 

23  Pick.  80. 

24  Pick.  221. 

1  Met.  212. 

2  Met.  258,  619. 

3  Met.  405. 

6  Met.  475. 

11  Met.  244. 

12  Met.  17,  157. 
2  Gush.  494. 

6  Gush.  163. 


6  Grav,  520. 
9  Gray,  306. 

11  Gray,  267,495. 

15  Gray,  461. 

16  Ciray,  48. 

1  .\llen,  373. 

2  Allen,  115. 

3  Allen,  487. 

4  Allen,  406. 

5  Allen,  382. 

7  Allen,  16. 

8  Allen,  186,  584. 

9  Allen,  80. 

11  Allen,  134. 

12  Allen,  472. 

101  Mass.  179,  444. 

102  Mass.  375. 

103  Mass.  491. 
Ill  Mass.  270. 
113  Mass.  72. 

129  Mass.  210. 

130  Mass.  83,  128. 

131  Mass.  510. 

132  Mass.  320. 


133  Mass. 

511. 

140  Mass. 

112. 

141  Mass. 

181, 

489. 

146  Mass. 

610. 

149  Mass. 

310. 

162  Mass. 

108, 

473. 

167  Mass. 

443. 

168  Mass. 

118. 

181  Mass. 

218. 

183  Mass. 

382. 

185  Mass. 

107. 

197  Mass. 

267. 

200  Mass. 

498. 

209  Mass. 

359. 

211  Mass. 

526. 

225  Mass. 

97,491, 

229  Mass. 

467. 

232  Mass. 

491. 

233  Mass. 

158. 

235  Mass. 

14. 

243  Mass. 

414. 

265  Mass, 

30. 

Record  to  be 
evidence  of 
delivery. 
1892,  256. 
R.  L.  127,  §  5. 
161  Mass.  381. 


Section  5.  The  record  of  a  deed,  lease,  power  of  attorney  or  other 
instrument,  duly  acknowledged  or  proved  as  provided  in  this  chapter, 
and  purporting  to  affect  the  title  to  land,  shall  be  conclusive  evidence  of 
the  delivery  of  such  instrument,  in  favor  of  purchasers  for  value  without 
notice  claiming  thereunder. 


Certain  affi- 
davits relative 
to  title  to  land; 
recording, 
admissibility 
in  e\'idence. 
1924,  227. 


Section  5A.  A  statement  of  a  person's  married  or  unmarried  status, 
kinship  or  lack  of  kinship,  or  of  the  date  of  his  birth  or  death,  which 
relates  or  purports  to  relate  to  the  title  to  land  and  is  sworn  to  before 
any  officer  authorized  by  law  to  administer  oaths  may  be  filed  for  record 
and  shall  be  recorded  in  the  registry  of  deeds  for  the  county  where  the 
land  or  any  part  thereof  lies.  Any  such  statement,  if  so  recorded,  or 
a  certified  copy  of  the  record  thereof,  in  so  far  as  the  facts  stated  therein 
bear  on  the  title  to  land,  shall  be  admissible  in  evidence  in  support  of  such 
title  in  any  court  in  the  commonwealth  in  proceedings  relating  to  such 
title. 


1 
2 

3 
4 
5 
6 
7 
8 
9 
10 


Grantee's  Section  6.     Evcry  deed  presented  for  record  shall  contain  or  have     1 

anTposfofce''  cudorsed  upon  it  the  full  name,  residence  and  post  office  address  of  the    2 
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3  grantee,  and  shall  also  state  whether  the  grantee  is  married  or  unmarried.  *o^"rMd'i^,''or 

4  If  the  statements  required  arc  not  contained  in  the  body  of  the  deed  hut  endorsed  upon 

5  are  endorsed  upon  it  they  shall  be  entered  in  the  margin  of  the  record.  i9i7!62. 
G  Failure  to  comply  with  this  section  shall  not  afi'ect  the  validity  of  any 

7  deed  or  pre\ent  it  from  being  recorded. 

1  Section  7.    A  conveyance  of  land,  if  otherwise  valid,  shall,  notwith-  Effcct^of  con- 

2  standing  disseisin  or  adverse  possession,  be  as  effectual  to  transfer  the  disseisee. 

3  title  of  the  grantor  as  if  he  were  actually  seized  and  possessed  of  such  rj.  l'.  127;  §  6. 

4  land,  and  shall  vest  in  the  grantee  the  rights  of  entry  and  of  action  for  lyiMSslsgl: 

5  recovery  of  the  estate  incident  to  such  title.  "^  ^^^-  ^^^■ 

SHORT  FORMS. 

1  Section  8.    The  forms  set  forth  in  the  appendix  to  this  chapter  may  General  pro- 

2  be  used  and  shall  ije  sufficient  for  their  respective  purposes.    They  shall  statutory 

3  be  known  as  "Statutory  Forms"  and  may  be  referred  to  as  such.    They  iSy2!'M2.  §  1. 

4  may  be  altered  as  circumstances  require,  and  the  authorization  of  such  ^^°  ^^"^^-  ^^° 

5  forms  shall  not  prevent  the  use  of  other  forms.     Wherever  the  phrase 

6  "  incorporation  by  reference  "  is  used  in  the  following  sections,  the  method 

7  of  incorporation  as  indicated  in  said  forms  shall  be  sufficient,  but  shall 

8  not  preclude  other  methods. 

1  Section  9.     For  the  purpose  of  avoiding  the  unnecessary  use  of  ^4';.^"'"^^^ 

2  words  in  deeds  or  other  instruments  relating  to  real  estate,  whether  said  5'^5'"|g., 

3  statutory  form  or  other  forms  are  used,  the  rules  and  definitions  con-  §§  is,  26.' 

4  tained  in  sections  ten  to  twenty-eight,  inclusive,  shall  apply  to  all  such 

5  instruments  executed  or  delivered  on  or  after  .January  first,  nineteen 
(J  hundred  and  thirteen. 

1  Section  10.    A  deed  in  substance  following  the  form  entitled  "War-  statutory 

2  ranty  Deed  "  shall  when  duly  executed  have  the  force  and  effect  of  a  deed  ranty  deed. 

3  in  fee  simple  to  the  grantee,  his  heirs  and  assigns,  to  his  and  their  own  '^^  '  ^  "    ." 

4  use,  with  covenants  on  the  part  of  the  grantor,  for  himself,  his  heirs,  Formd).] 

5  executors,  administrators  and  successors,  with  the  grantee,  his  heirs, 

6  successors  and  assigns,  that,  at  the  time  of  the  delivery  of  such  deed,  (1) 

7  he  was  lawfully  seized  in  fee  simple  of  the  granted  premises,  (2)  that  the 

5  granted  premises  were  free  from  all  encumbrances,  (8)  that  he  had  good 

9  right  to  sell  and  convey  the  same  to  the  grantee  and  his  heirs  and  assigns, 

10  and  (4)  that  he  will,  and  his  heirs,  executors  and  administrators  shall, 

11  warrant  and  defend  the  same  to  the  grantee  and  his  heirs  and  assigns 

12  against  the  lawful  claims  and  demands  of  all  persons. 

1  Section  11.    A  deed  in  substance  following  the  form  entitled  "Quit-  ^,"'q,i*t°5^i,',"''"' 

2  claim  Deed  "  shall  when  duly  executed  have  the  force  and  effect  of  a  deed  deed. 

3  in  fee  simple  to  the  grantee,  his  heirs  and  assigns,  to  his  and  their  own  259  Mass'.  315. 

4  use,  with  covenants  on  the  part  of  the  grantor,  for  himself,  his  heirs,  [See  Appendix, 

r  ...  ^,  -ii  i*l'  Form  (2).  1 

0  executors,  admmistrators  and  successors,  with  the  grantee,  his  heirs, 

6  successors  and  assigns,  that  at  the  time  of  the  delivery  of  such  deed  the 

7  premises  were  free  from  all  encumbrances  made  by  him,  and  that  he  will, 

8  and  his  heirs,  executors  and  administrators  shall,  warrant  and  defend  the 

9  same  to  the  grantee  and  his  heirs  and  assigns  forever  against  the  lawful 

10  claims  and  demands  of  all  persons  claiming  by,  through  or  under  the 

11  grantor,  but  against  none  other. 
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to'be^'afuffi-'         Section  12.    In  a  conveyance  of  real  estate  the  word  "grant"  shall     1 
cient  word  of     bc  a  Sufficient  word  of  convevance  without  the  use  of  the  words  "  give,     2 

conveyance.  .  mi  ii,i.,-i/.i^ 

1912, 502.  §  14.  bargain,  sell  and  convey   ,  and  no  covenant  shall  be  implied  irom  the    3 
use  of  the  word  "grant".  4 


Word  "heirs" 

or  "assigns" 

not  necessary  to   '*heirs' 

convey  a  fee. 

1912. 502,  §  19.  necessary  to  convey  or  reserve  an  estate  in  ree. 

real  estate  shall  be  construed  to  convey  or  reser\'e  an  estate  in  fee  simple, 


Section  13.    In  a  conveyance  or  reservation  of  real  estate  the  terms 
'assigns"  or  other  technical  words  of  inheritance  shall  not  be 

A  deed  or  reservation  of 


unless  a  different  intention  clearly  appears  in  the  deed. 


Uses  and  trusts. 
1912,  502,  §  15. 


Section  14.    When  a  conveyance  or  devise  of  real  estate  is  made  to  1 

a  grantee  or  devisee  to  a  use  intended  to  be  executed  by  the  statute  of  2 

uses,  the  word  "use"  shall  be  employed  in  declaring  the  use;   and  pro-  3 

visions  introduced  by  the  words  "in  trust",  or  other  expressions  that  4 

might  otherwise  create  uses,  shall  be  deemed  to  create  trusts  and  not  5 

uses.    If  no  use  is  declared  in  a  conveyance  or  devise  of  real  estate,  the  6 

same  shall  take  effect  as  if  it  were  expressed  to  be  for  the  use  of  the  grantee  7 

or  devisee.  8 


Easements, 
appurtenances, 
etc.,  to  pass 
unless  other- 
wise stated. 
1912,  502,  §  21. 
268  Mass.  172. 


Section  15.     In  a  conveyance  of  real  estate  all  rights,  easements,  1 

privileges  and  appurtenances  belonging  to  the  granted  estate  shall  be  2 

included  in  the  conveyance,  unless  the  contrary  shall  be  stated  in  the  3 

deed,  and  it  shall  be  unnecessary  to  enumerate  or  mention  them  either  4 

generally  or  specifically.  5 


Meaning  of 
"  warranty 
covenants". 
1912,  502,  §  16. 


Section  16.     In  a  conveyance  of  real  estate  the  words  "warranty  1 

covenants"  shall  have  the  full  force,  meaning  and  effect  of  the  following  2 

words:    "The  grantor,  for  himself,  his  heirs,  executors,  administrators  3 

and  successors,  covenants  with  the  grantee,  his  heirs,  successors  and  4 

assigns,  that  he  is  lawfully  seized  in  fee  simple  of  the  granted  premises;  5 

that  they  are  free  from  all  encumbrances;  that  he  has  good  right  to  sell  6 

and  convey  the  same,  and  that  he  will,  and  his  heirs,  executors,  adminis-  7 

trators  and  successors  shall,  warrant  and  defend  the  same  to  the  grantee  8 

and  his  heirs,  successors  and  assigns  forever  against  the  lawful  claims  9 

and  demands  of  all  persons".  10 


Meaning  of 
"quitclaim 
covenants  "  or 
"limited 
covenants". 
1912,  502,  §  17. 
264  Mass.  392. 


Section  17.     In  a  conveyance  of  real  estate  the  words  "quitclaim  1 

covenants"  or  the  words  "Hmited  covenants"  shall  have  the  full  force,  2 

meaning  and  effect  of  the  following  words:    "The  grantor,  for  himself,  3 

his  heirs,  executors,  administrators  and  successors,  covenants  with  the  4 

grantee,  his  heirs,  successors  and  assigns,  that  the  granted  premises  5 

are  free  from  all  encumbrances  made  by  the  grantor,  and  that  he  will,  6 

and  his  heirs,  executors,  administrators  and  successors  shall,  warrant  7 

and  defend  the  same  to  the  grantee  and  his  heirs,  successors  and  assigns  8 

forever  against  the  lawful  claims  and  demands  of  all  persons  claiming  9 

by,  through  or  under  the  grantor,  but  against  none  other".  10 


Statutory  form 
of  mortgage. 

1912,  502,  §  6. 

1913,  369. 

[See  Appendix, 
Form  (5).l 


Section  18.  A  deed  in  substance  following  the  form  entitled  "INIort- 
gage  Deed"  shall  when  duly  executed  have  the  force  and  effect  of  a 
mortgage  deed  to  the  use  of  the  mortgagee  and  his  heirs  and  assigns 
with  mortgage  covenants  and  upon  the  statutory  condition  and  with 
the  statutory  power  of  sale,  as  defined  in  the  three  following  sections,  to 
secure  the  payment  of  the  money  or  the  performance  of  any  obligation 
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7  therein  specified.    The  parties  may  insert  in  such  mortgage  any  other 

8  lawful  agreement  or  condition. 

1  Section  19.     In  a  conveyance  of  real  estate  the  words  "mortgage  McaninRof 

2  covenants"  shall  have  the  full  force,  meaning  and  effect  of  the  following  ™"enamv'. 

3  words,  and  shall  be  applied  and  construerl  accordingh':    "The  mort- i?'/;;™^' L'> 
gagor,  tor  liimselt,  his  heirs,  executors,  administrators  and  successors, 

5  covenants  with  the  mortgagee  and  his  heirs,  successors  and  assigns,  that 

6  he  is  lawfully  seized  in  fee  simple  of  the  granted  premises;    that  they 

7  are  free  from  all  encumbrances;   that  the  mortgagor  has  good  right  to 

8  sell  and  convey  the  same;    and  that  he  will,  and  his  heirs,  executors, 

9  administrators  and  successors  shall,  warrant  and  defend  the  same  to 

10  the  mortgagee  and  his  heirs,  successors  and  assigns  forever  against  the 

11  lawful  claims  and  demands  of  all  persons;  and  that  the  mortgagor  and 

12  his  heirs,  successors  or  assigns,  in  case  a  sale  shall  be  made  under  the 

13  power  of  sale,  will,  upon  request,  execute,  acknowledge  and  deliver  to 

14  the  purchaser  or  purchasers  a  deed  or  deeds  of  release  confirming  such 

15  sale;   and  that  the  mortgagee  and  his  heirs,  executors,  administrators, 

16  successors  and  assigns  are  appointed  and  constituted  the  attorney  or 

17  attorneys  irrevocable  of  the  said  mortgagor  to  execute  and  deliver  to 

18  the  said  purchaser  a  full  transfer  of  all  policies  of  insurance  on  the  build- 

19  ings  upon  the  land  covered  by  the  mortgage  at  the  time  of  such  sale". 

1  Section  20.     The   following    "condition"   shall    be    known   as   the  statutory 

2  "Statutory  Condition",  and  may  be  incorporated  in  anv  mortgage  bv  mortgage'" 

3  reference:  ^  '   llll-JeV'- 

237  Mass.  ISO. 
(CONDITION.) 

4  Provided,  nevertheless,  except  as  otherwise  specifically  stated  in  the 

5  mortgage,  that  if  the  mortgagor,  or  his  heirs,  executors,  administrators, 

6  successors  or  assigns  shall  pay  unto  the  mortgagee  or  his  executors, 

7  administrators  or  assigns  the  principal  and   interest  secured   by  the 

8  mortgage,  and  shall  perforin  any  obligation  secured  at  the  time  provided 

9  in  the  note,  mortgage  or  other  instrument  or  any  extension  thereof, 

10  and  shall  perform  the  condition  of  any  prior  mortgage,  and  until  such 

11  payment  and  performance  shall  pay  when  due  and  payable  all  taxes, 

12  charges  and  assessments  to  whomsoever  and  whenever  laid  or  assessed, 

13  whether  on  the  mortgaged  premises  or  on  any  interest  therein  or  on 

14  the  debt  or  obligation  secured  thereby;    shall  keep  the  buildings  on 
1")  said  premises  insured  against  fire  in  a  sum  not  less  than  the  amount 

16  secured  by  the  mortgage  or  as  otherwise  provided  therein  for  insurance 

17  for  the  benefit  of  the  mortgagee  and  his  executors,  administrators  and 

18  assigns,  in  such  form  and  at  such  insurance  offices  as  they  shall  approve, 

19  and,  at  least  two  days  before  the  expiration  of  any  policy  on  said 

20  premises,  shall  deliver  to  him  or  them  a  new  and  sufficient  policy  to 

21  take  the  place  of  the  one  so  expiring,  and  shall  not  commit  or  suffer 

22  any  strip  or  waste  of  the  mortgaged  premises  or  any  breach  of  any 

23  covenant  contained  in  the  mortgage  or  in  any  prior  mortgage,  then  the 

24  mortgage  deed,  as  also  the  mortgage  note  or  notes,  shall  be  void. 

1  Section  21.    The  following  "power"  shall  be  known  as  the  "Statu-  statutory 

2  tory  Power  of  Sale",  and  may  be  incorporated  in  any  mortgage  by  ref-  fn^morfiag^e* 

3  erence:  1912.502,56. 
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1913,  369. 
1927,  104,  §  1. 
245  Mass.  291. 


(power.) 

But  upon  any  default  in  the  performance  or  observance  of  the  foregoing  4 
or  other  condition,  tlie  mortgagee  or  his  executors,  administrators,  sue-  5 
cessors  or  assigns  may  sell  the  mortgaged  premises  or  such  portion  thereof  6 
as  may  remain  subject  to  the  mortgage  in  case  of  any  partial  release  7 
thereof,  either  as  a  whole  or  in  parcels,  together  with  all  improvements  8 
that  may  be  thereon,  by  public  auction  on  or  near  the  premises  then  9 
subject  to  the  mortgage,  or,  if  more  than  one  parcel  is  then  subject  10 
thereto,  on  or  near  one  of  said  parcels,  or  at  such  place  as  may  be  desig-  11 
nated  for  that  purpose  in  the  mortgage,  first  complying  with  the  terms  12 
of  the  mortgage  and  with  the  statutes  relating  to  the  foreclosure  of  13 
mortgages  by  the  exercise  of  a  power  of  sale,  and  may  convey  the  same  14 
by  proper  deed  or  deeds  to  the  purchaser  or  purchasers  absolutely  and  15 
in  fee  simple;  and  such  sale  shall  forever  bar  the  mortgagor  and  all  16 
persons  claiming  under  him  from  all  right  and  interest  in  the  mortgaged  17 
premises,  whether  at  law  or  in  equity.  18 


statutory  form  SECTION  22.  A  co-operative  bank  mortgage  following  in  substance 
baSk  mortgage,  the  form  entitled  "Co-operative  Bank  Mortgage"  shall  when  duly  exe- 
273  Mass.'  477.    cutcd  havc  the  force  and  effect  of  a  mortgage  deed  to  the  use  of  the 

[See  Appendix, 
Form  (6).] 


Statutory 
co-operative 
bank  mortgage 
condition. 
1913,  369. 


mortgagee  and  its  successors  and  assigns,  with  mortgage  covenants  and 
upon  the  statutory  co-operative  bank  mortgage  condition  and  with  the 
statutory  co-operative  bank  power  of  sale,  as  defined  in  the  two  follow- 
ing sections,  to  secure  the  payment  of  the  money  or  the  performance  of 
any  obligation  therein  specified.  If  any  buildings  on  the  mortgaged  8 
premises  shall  be  wholly  or  partly  destroyed  by  a  fire  in  respect  to  which  9 
the  company  or  companies  insuring  the  same  shall  deny  liability  to  the  10 
insured,  the  mortgagee  may  at  its  option  forfeit  said  shares,  and,  after  11 
applying  the  withdrawal  value  thereof  to  the  payment  of  said  loan,  in-  12 
terest  and  fines,  may  assign  the  mortgage  with  the  note  and  debt  thereby  13 
secured  to  such  company  or  companies  upon  payment  by  it  or  them  of  14 
the  balance  then  owing  to  the  mortgagee  on  account  of  said  loan;  where-  15 
upon  said  note  and  mortgage  shall  forthwith  become  a  note  and  mortgage  16 
payable  on  demand  with  interest  at  the  rate  set  forth  in  said  mortgage,  17 
payable  semi-annually,  the  first  payment  of  such  interest  to  become  due  18 
six  months  after  the  date  of  such  assignment.  19 

The  parties  may  insert  in  such  co-operative  bank  mortgage  any  lawful  20 
agreement  or  condition.  21 

Section  23.     The  following  "co-operative  bank  mortgage  condition"  1 

shall  be  known  as  the  "Statutory  Co-operative  Bank  Mortgage  Condi-  2 

tion",  and  may  be  incorporated  in  any  co-operative  bank  mortgage  by  3 

reference :  4 


(co-operative  bank  mortgage  condition.) 

Provided,  nevertheless,  that  if  the  mortgagor  or  his  heirs,  executors,  5 

administrators,  successors  or  assigns  shall  pay  unto  the  said  mortgagee,  6 

its  successors  or  assigns,  at  its  place  of  business,  the  monthly  dues,  7 

interest  and  premium,  if  any,  together  with  all  fines  on  payments  in  8 

arrears,  monthly  at  or  before  the  stated  meetings  of  said  bank,  until  9 

said  shares  shall  reach  their  matured  value,  or,  if  the  mortgagor  or  his  10 

heirs,  executors,  administrators  or  assigns  shall  otherwise  sooner  pay  11 
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12  said  loan  unto  the  said  mortgagee,  its  successors  or  assigns,  together 

13  with  the  said  interest  and  fines  to  the  time  of  the  next  stated  monthly 

14  meeting  after  such  payment,  and  shall  pay  when  due  all  taxes  and  as- 

15  sessments  levied  or  assessed  on  the  mortgaged  premises,  and  all  ta.xes 
1()  which  the  said  mortgagee  may  be  required  to  pay  as  holder  of  this 

17  mortgage,  shall  keep  the  buildings  thereon  insured  against  fire  in  a 

18  sum  satisfactory  to  and  for  the  benefit  of  the  said  mortgagee,  its  suc- 

19  cessors  or  assigns,  at  such  insurance  office  and  by  such  insurance  com- 

20  pany  as  it  or  they  shall  api)n)ve,  or,  in  default  thereof,  shall  on  demand 

21  pay  to  the  said  mortgagee,  its  successors  or  assigns  all  such  sums  as  it 

22  shall  reasonably  pay  for  such  taxes,  assessments  and  insurance,  with 

23  interest,  and  shall  not  commit  or  suffer  any  strip  or  waste  of  the  mort- 

24  gaged  premises,  or  any  breach  of  any  covenant  herein  contained  or  in 
2.5  any  prior  mortgage,  then  the  mortgage  deed,  as  also  the  mortgage  note, 
26  shall  be  void. 

1  Section  24.     The   following   "co-operative   bank  power"   shall   be  statutory 

2  known  as  the  "  Statutory  Co-operative  Bank  Power  of  Sale  ",  and  may  be  bank  powJr" 

3  incorporated  in  any  mortgage  by  reference :  igiS'^sso 

192?!  104]  5  2. 
(CO-OPER.\TrVE    BANK    POWER.) 

4  But  in  case  of  non-payment  of  the  aforesaid  monthly  dues,  interest  or 

5  fines  and  premiums,  if  any,  for  more  than  four  months  after  any  payment 

6  thereof  shall  be  due,  or  upon  any  other  default  in  the  performance  or 

7  observance  of  the  foregoing  or  other  condition,  the  mortgagee  or  its  suc- 

8  cessors  or  assigns  may  sell  the  mortgaged  premises  or  such  portion  thereof 

9  as  may  remain  subject  to  the  mortgage  in  case  of  any  partial  release 

10  thereof,  either  as  a  whole  or  in  parcels,  together  with  all  improvements 

11  that  may  be  thereon,  by  pul)lic  auction  on  or  near  the  premises  then 

12  subject  to  the  mortgage,  or,  if  more  than  one  parcel  is  then  subject  thereto, 

13  on  or  near  one  of  said  parcels,  or  at  such  place  as  may  be  designated  for 

14  that  purpose  in  the  mortgage,  first  complying  with  the  terms  of  the  mort- 

1 5  gage  and  with  the  statutes  relating  to  the  foreclosure  of  mortgages  by  the 
IG  exercise  of  a  power  of  sale,  and  may  convey  the  same  by  proper  deed  or 
17  deeds  to  the  purchaser  or  purchasers  absohitely  and  in  fee  simple;  and 
IS  such  sale  shall  forever  bar  the  mortgagor  and  all  persons  claiming  under 

19  him  from  all  right  and  interest  in  the  mortgaged  premises,  whether  at 

20  law  or  in  equity. 

1  Section  25.     The  holder  of  a  mortgage  of  real  estate,  or  any  person  Holder  of 

2  acting  in  his  behalf,  may  purchase  at  a  foreclosure  sale  unless  the  con-  ^u/cSaT*^ 

3  trary  is  stated  in  the  mortgage.  foreclosure  sale. 

1912.  502,  §  22.  245  Mass.  291. 

1  Section  26.     Until  default  in  the  performance  or  observance  of  the  Mortgagor 

2  condition  of  a  mortgage  of  real  estate,  the  mortgagor  and  his  heirs  and  poLLe'riSion'' 

3  assigns  may  hold  and  enjoy  the  mortgaged  premises  and  recei\-e  the  i5J2,lo2,"§''23. 

4  rents  and  profits  thereof,  unless  otherwise  stated  in  the  mortgage. 


1  Section  27.     The  holder  of  a  mortgage  of  real  estate,  or  his  representa-  Disposition  of 

2  tives,  out  of  the  money  arising  from  a  sale  under  the  power  of  sale  shall  FJr°erfosur°e'saie. 

3  be  entitled  to  retain  all  sums  then  secured  bv  the  mortgage,  whether  i?l-;,^°^'  k.-J- 

4,  .  „  ii'ii'  II  'i  CIO'  Job  Mass.  ^w. 

then  or  tnereaiter  payable,  including  all  costs,  charges  or  expenses  in-  262  Mass.  302. 

5  curred  or  sustained  by  him  or  them  by  reason  of  any  default  in  the  per- 


2466 


ALIENATION   OF   LAND. 


[Chap.  183. 


formance  or  observance  of  the  condition  of  the  mortgage  or  of  any  prior  6 

mortgage,  rendering  the  surplus,  if  any,  to  the  mortgagor,  or  his  heirs,  7 

successors  or  assigns,  unless  otherwise  stated  in  the  mortgage.     No  person  8 

other  than  the  holder  of  the  mortgage  shall  be  bound  to  see  to  the  ap-  9 

plication  of  the  money  arising  from  such  sale.  10 

m?rtga™r' "'        Section  28.     In  an  assignment  of  a  mortgage  of  real  estate  the  word  1 

1912,502,5  20.  "assign"  shall  be  a  sufficient  word  to  transfer  the  mortgage,  without  2 

the  words  "  transfer  and  set  over  ".  3 


Acknowledg- 
ment of  deed 
before  record. 
Exception. 
C.  L.  32,  §  4. 
1697.  21,  §  1. 
1783,  37,  §  4. 
R.  S.  59.  §  22. 
G.  S.  89,  §  28. 


ACKNOWLEDGMENT  AND  RECORDING  OF  DEEDS. 

Section  29.     No  deed  shall  be  recorded   unless  a  certificate  of  its  1 

acknowledgment  or  of  the  proof  of  its  due  execution,  made  as  herein-  2 

after  provided,  is  endorsed  upon  or  annexed  to  it,  and  such  certificate  3 

shall  be  recorded  at  length  with  the  deed  to  which  it  relates;   but  this  4 

section  shall  not  apply  to  conveyances  from  the  United  States.  5 

1869,  167. 

P.  S.  120,  §  5. 

R.  L.  127,  §  7. 


4  Mass.  541. 
10  Pick.  72. 
22  Pick.  85. 


23  Pick.  80. 
2  Cush.  494. 
215  Mass.  156. 


Acknowledg- 
ment, how 
made. 

1783.  37,  §  4. 
1829,  125,  §  1. 
R.  S.  59, 
§§  12,  13.22. 
1856,  253,  5  1. 
G.  S.  89, 
§§  18,  19,  28. 


14  Allen,  109. 


13  Pick.  523. 
11  Cush.  147. 
208  Mass.  236. 


Section  30.  The  acknowledgment  of  a  deed  or  other  written  in- 
strument required  to  be  acknowledged  shall  be  by  one  or  more  of  the 
grantors  or  by  the  attorney  executing  it.  The  officer  before  whom  the 
acknowledgment  is  made  shall  endorse  upon  or  annex  to  the  instrument 
a  certificate  thereof.     Such  acknowledgment  may  be  made  — 


1867,  250,  §  1. 
1875,  142. 
P.  S.  120,  §  6. 
1894,  253,  §§  3,  4,  6. 


1895,  460. 

R.  L.  127,  §§8.  19,  22. 

1902,  289. 

1931,  394,  §  186. 


9  Gray,  56. 
165  Mass.  359. 
270  Mass.  313. 


(a)  If  within  the  commonwealth,  before  a  justice  of  the  peace  or  6 
notary  public.  7 

(6)  If  without  the  commonwealth,  in  any  state,  territory,  district  or  8 
dependency  of  the  United  States,  before  a  justice  of  the  peace,  notary 
public,  magistrate  or  commissioner  appointed  therefor  by  the  governor  10 
of  this  commonwealth,  or,  if  a  certificate  of  authority  in  the  form  pre-  11 
scribed  by  section  thirty-three  is  attached  thereto,  before  any  other  12 
officer  therein  authorized  to  take  acknowledgments  of  deeds.  13 

(c)  If  without  the  United  States  or  any  dependency  thereof,  before  14 
a  justice  of  the  peace,  notary,  magistrate  or  commissioner  as  above  pro-  15 
vided,  or  before  an  ambassador,  minister,  consul,  vice  consul,  charge  16 
d'affaires  or  consular  officer  or  agent  of  the  United  States  accredited  17 
to  the  country  where  the  acknowledgment  is  made;  if  made  before  an  18 
ambassador  or  other  official  of  the  United  States,  it  shall  be  certified  19 
by  him  under  his  seal  of  office.  20 


9 


Acknowledg- 
ment by 
married 
woman. 
1894.  253,  5  2. 


Section  31.    The  acknowledgment  by  a  married  woman  may  be  taken  1 

in  the  same  form  as  if  she  were  sole,  and  without  any  examination  sepa-  2 

rate  and  apart  from  her  husband.  3 

R.  L.  127,  §  9. 


Acknowledg- 
ment of 
powers  of 
attorney  to 
convey  real 
estate. 


Section  32.  The  law  relative  to  the  acknowledgment  and  recording  1 
of  deeds  shall  apply  to  letters  of  attorney  for  the  conveyance  of  real  2 
estate.  ,  3 


1849,  205. 

G.  S.  89,  5  29. 

1879,  86. 


P.  S.  120,  §  14. 
R.  L.  127,  §  17. 


22  Pick.  85. 
262  Mass.  555. 
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1  Section  .3.3.     Whenever,  iiiuitT  clause  (6)  of  section  thirty  or  under  Certificate  of 

2  section  forty-one,  a  certificate  of  authority  is  required  to  be  attached,  office""'^  ° 

3  there  shall  be  subjoined  or  attached  to  the  certificate  of  proof  or  ac-  k.^l.  127',  I  20. 

4  knowledgment  a  certificate  of  the  secretary  of  state  of  the  state  where 

5  the  officer  taking  the  acknowledgment  resides,  under  the  seal  of  such 

6  state,  or  a  certificate  of  the  clerk  of  a  court  of  record  of  such  state  in 

7  the  county  where  said  officer  resides  or  where  he  took  such  proof  or 

8  acknowledgment,  under  the  seal  of  the  court,  stating  that  said  officer 

9  was,  at  the  time  of  taking  such  proof  or  acknowledgment,  duly  author- 

10  ized  thereto  in  said  state,  and  that  said  secretary  of  state  or  clerk  of 

11  court  is  well  acquainted  with  his  handwriting  and  verily  believes  the 

12  signature  affixed  to  such  certificate  of  proof  or  acknowledgment  is  genuine. 

1  Section  34.     If  the  grantor  dies  or  removes  from  the  commonwealth  Proof  of 

2  without  having  acknowledged  his  deed,  the  due  execution  thereof  may  be  grantorTs  dead 

3  proved  before  any  court  of  record  in  this  commonwealth  by  the  testi-  i697°'2ir5'2.°'' 

4  mony  of  a  subscribing  witness  thereto. 

:783.  37.  §  4.  P.  S.  120.  |  7.  174  Mass.  292. 

R.  S.  59,  §  14.  R.  L.  127,  §  10.  185  Mass.  107. 

G.  S.  89,  §  20.  1  Mass.  58. 

1  Section  35.    If  all  the  subscribing  witnesses  to  the  deed  are  also  Proof  if  wit- 

2  dead  or  out  of  the  commonwealth,  the  due  execution  thereof  may  be  orMni'Si'dent. 

3  proved  before  such  court  by  proving  the  handwriting  of  the  grantor  ^  *|;  fg  5 15 

4  and  of  a  subscribing  witness. 

G.  S.  89,  §  21.  R.  L.  127,  §  11.  174  Mass.  292. 

P.  S.  120,  §  8.  8  Met.  355.  185  Mass.  107. 

1  Section  36.     If  a   grantor   refuses   to   acknowledge    his  deed,   the  Proof  if 

2  grantee  or  any  person  who  claims  under  him  may  apply  to  a  court  of  f;^a°'knowM|l. 

3  record  in  the  county  where  the  land  lies  or  where  the  grantor  or  a  sub-  fggy  If  1 3- 

4  scribing  witness  to  the  deed  resides,  and  such  court  shall  thereupon  ^^^^-  f^-  5  5. 

5  issue  a  summons  to  the  grantor  to  appear  at  a  certain  time  and  place  H  ie,  17. 

6  to  hear  the  testimony  of  the  subscribing  witnesses.     Such  summons,  5§22. 2.3. 

7  with  a  copy  of  the  deed  annexed,  shall  be  served  seven  days  at  least  r.'l.\27',  §  12. 

8  before  the  time  therein  assigned  for  proving  the  deed,  and  at  such  hear- 

9  ing  its  due  execution  may  be  proved  by  the  testimony  of  one  or  more  of 
10  the  subscribing  witnesses. 

1  Section  37.     If  a  grantor  refuses  to  acknowledge  his  deed  and  the  Proof  if 

2  subscribing  witnesses  thereto  are  all  dead  or  out  of  the  commonwealth,  foTck'nowielgo 

3  its  execution  may  be  proved  before  any  court  of  record  in  this  common-  af'e'^dead  o?''' 

4  wealth  by  proving  the  handwriting  of  the  grantor  and  of  a  subscribing  r'^m'^Ti's 

5  witness,  the  court  first  summoning  the  grantor  for  the  purpose  and  in  g  ?  s^'  5  24. 

6  the  manner  provided  in  the  preceding  section. 

R.  L.  127.  §  13. 

1  Section  38.    A  person  interested  in  a  deed   which  has  not  been  copy  of  deed 

2  acknowledged  may,  before  or  during  proceedings  before  a  court  for  edged'mry  be 

3  proof  of  its  execution,  file  in  the  proper  registry  of  deeds  a  copy  thereof,  of^dVedr^^"^ 

4  compared  with  the  original  by  the  register;  and  the  filing  of  such  copy  c'^f'^'jo  .  4 

5  shall  for  thirty  days  thereafter  have  the  same  effect  as  the  recording  les^!  21'.  5  3! 

6  of  the  deed,  if  the  deed  is  within  that  time  duly  proved  and  recorded;  R. s.'sq.' 

7  or  if,  at  the  expiration  of  said  thirty  days,  such  proceedings  are  pending,  g  s.'sg.' 

8  the  effect  of  filing  such  copy  shall  continue  until  the  expiration  of  seven  "Irilo,'  5 11. 

9  days  after  the  termination  of  such  proceedings. 

R.  L.  127,  5  14. 
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Unwitnessed  SECTION  39.     The  exccutioii  of  a  deed  shall  not  be  proved  in  the     1 

be  30  proved,     manner  before  provided  unless  it  has  at  least  one  subscribing  witness.  2 

R.  S.  59,  §  21.  G.  S.  89,  §  27.  P.  S.  120,  §  12.  R.  L.  127,  §  15. 


Endorsement 
of  certificate 
of  proof. 
1783,  37,  §  5. 
R.  S.  59, 
§§  17,  22. 
G.  S.  89, 
§5  23,  28. 


Section  40.  A  certificate  of  proof  of  the  execution  of  a  deed  shall 
be  endorsed  upon  it  or  annexed  thereto  by  the  clerk  or  register  of  the 
court  or  by  the  judge  before  whom  such  proof  is  made,  and  the  certificate 
shall  state  whether  the  grantor  was  present  at  the  hearing. 

p.  S.  120,  §  13.  R.  L.  127,  §  16.  185  Mass.  107. 


Proof^of^deed  SECTION  41.  The  proof  of  a  deed  or  other  instrument,  if  made  with- 
commonweaith.  put  the  comiiionwealth  in  some  state,  territory,  district  or  dependency  of 
the  United  States,  may  be  made  before  any  of  the  persons  enumerated  in 


§§  3,  4,  6 
R.  L.  127, 
§5  19,  20,  22. 


clause  (b)  of  section  thirty;  provided,  however,  that  a  certificate  of  au- 
thority as  provided  in  section  thirty-three  shall  be  attached  thereto;  if 
without  the  United  States  or  any  dependency  thereof,  such  proof  may 
be  made  before  any  of  the  persons  enumerated  in  clause  (c)  of  said  section 
thirty. 


1 
2 

3 
4 
5 
6 

7 


Forms  of 
aclinowledg- 
ment,  etc. 

1894,  253, 
§§  1,5. 

1895,  4b0. 
R.  L.  127, 

§§  18,  21,  23. 


Section  42.    The  forms  set  forth  in  the  appendix  to  this  chapter  for  1 

taking  acknowledgments  to  deeds  and  other  instruments  and  for  certi-  2 

fying  the  authority  of  officers  taking  proofs  or  acknowledgments  may  3 

be  used ;  but  this  shall  not  prevent  the  use  of  any  other  forms  heretofore  4 

lawfully  used.  5 

[See  Appendix,  Forms  (13)  to  (16).) 


Final  decree 
in  equity  to 
vest  title  if 
deed,  etc.,  is 
not  executed 
as  directed. 
1910,376,  §  1. 
216  Mass.  426, 
500. 
255  Mass.  607. 


TITLE   BY    decree    OF    COURT. 

Section  43.     Whenever  a  final  decree  in  equity  shall  be  made  by  the  1 

supreme  judicial  or  superior  court  directing  that  a  deed,  conveyance  or  2 

release  of  any  real  estate  or  interest  therein  shall  be  made,  and  the  party  3 

directed  to  make  such  deed,  conveyance  or  release  does  not  duly  execute  4 

it  within  the  time  specified  in  the  decree,  the  decree  itself  shall  operate  5 

to  vest  title  to  the  real  estate  or  interest  in  the  party  entitled  thereto  by  6 

the  decree  as  fully  and  completely  as  if  such  deed,  conveyance  or  release  7 

had  duly  been  executed  by  the  party  directed  to  make  it.  8 


Recording  of 
certified  copy 
of  decree  to 
have  same 
effect  as 
recorded  deed, 
etc. 

1910,  376, 
§§  2,  3. 


Section  44.     The  recording  or  registration  of  a  duly  certified  copy  of  1 

such  decree,  attested  by  the  clerk  or  assistant  clerk  of  the  court  where  2 

made,  in  the  registry  of  deeds  of  the  district  where  said  real  estate  is  3 

situated,  shall  have  the  same  force  and  efi'ect  as  if  a  duly  executed  deed,  4 

conveyance  or  release  had  so  been  recorded  or  registered.  5 

255  Mass.  607. 


BARRING   OF  EST.\TES  TAIL. 


Tenant  in  tail 

Section  45.    A  person  seized  of  land  as  tenant 

in  tail  may  convey 

1 

may  convey  in 
fee  simple. 

such  land  in  fee  simple  by  a  deed  in  common  form, 

as  if  he  were  seized 

2 

1791,  60,  §  1. 
R.  S.  59,  §  3. 

thereof  in  fee  simple ;  and  such  conveyance  shall  bar  the  estate  tail  and 

3 

G.  S.  89,  5  i. 
P.  S.  120,  §  15. 

all  remainders  and  reversions  expectant  thereon. 

4 

R.  L.  127,  §  24.                              5  Gray,  523. 

9  Mass.  161.                                   4  .\llen,  466. 
15  Pick.  104.                                  99  Mass.  364. 

10  Met.  366.                                   102  Mass.  262. 
3  Gray,  162.                               ■     138  Mass.  376. 

147  Mass.  17. 

158  Mass.  74. 

159  Mass.  424. 
212  U.  S.  208. 
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1  Section  46.     If  land  is  held  by  one  person  for  life  with  a  vested  re-  Life  tenant 

2  mainder  in  tail  in  another,  the  tenant  for  life  and  the  remainderman  may  man?nt*an  "' 

3  convey  such  land  in  fee  simple  by  their  deed  or  deeds  in  common  form,  as  f^e^simpie^*' "" 

4  if  the  remainder  had  been  limited  in  fee  simple;  and  such  deed  or  deeds  Jf^l'lg'  $4 

5  shall  bar  the  estate  tail  and  all  remainders  and  reversions  expectant  g.  s.  891 5  s. 

6  thereon. 

p.  S.  120,  5  16.  R.  L.  127,  §  25.  147  Mass.  17. 

1  Section  47.     Equitable  estates  tail,  in  possession  or  remainder,  and  f^^'j'^bieL- 

2  all  remainders  and  reversions  expectant  thereon,  mav  be  barred  in  the  tatestaii. 

,  ,  ,,  ,       ,  .      ,^  I  .  I'Sol,  14,  8  1. 

3  same  manner  as  legal  estates  tau  and  the  remainders  and  reversions  g.  .s.  89,  §  o. 

4  expectant  thereon. 

p.  S.  120,  §  17.  R.  L.  127,  5  26. 

1  Section  48.    The  person  to  whom  an  equitable  fee  simple  is  conveyed  blrlq''uir"d  ^ 

2  pursuant  to  the  preceding;  section  shall,  upon  request  therefor,  be  en-  ™°a|i^^'^^*' 

3  titled  to  a  conveyance  of  the  outstanding  legal  estate  from  the  person  in  i?^g'i|'  ||- 

4  whom  such  legal  estate  is  then  or  thereafter  vested  in  trust. 

p.  S.  120,  §  IS.  R.  L.  127,  §  27. 

cona'eyance  of  estates  subject  to  remainder,  etc. 

1  Section  49.     If  land  is  subject  to  a  vested  or  contingent  remainder.  Probate  court 

2  executory  devise,  conditional  limitation,  reversion  or  power  of  appoint-  ISees^tT 

3  ment,  the  probate  court  for  the  county  where  such  land  is  situated  may,  mmtgLgl 

4  upon  the  petition  of  any  person  having  an  estate  or  interest  therein,  either  jj^f;!*^' 

5  present  or  future,  vested  or  contingent,  and  after  notice  and  other  pro-  J|S9, 331. 

6  ceedings  as  hereinafter  required,  appoint  one  or  more  trustees  and  author-  §§1-3.    ' 

7  ize  him  or  them  to  sell  and  convey  such  land  or  any  part  thereof  in  fee  p.  s.'  120,'  §  19. 

8  simple,  if  such  sale  and  conveyance  appears  to  the  court  to  be  necessary  igg?!  lae!     '  • 

9  or  expedient,  or  to  mortgage  the  same  for  such  an  amount,  on  such  terms  §\  28, '2¥.' 

10  and  for  such  purposes  as  may  seem  to  the  court  judicious  or  expedient;  Jglyiaog 

11  and  such  conveyance  or  mortgage  shall  be  valid  and  binding  upon  all  fjga  71 

12  parties. 

122  Mass.  243.  123  Mass.  280.  233  Mass.  547.  261  Mass.  373. 

1  Section  50.    Notice  of  a  petition  under  the  preceding  section  shall  fpp'g-nt^mt 

2  be  given  in  such  manner  as  the  court  may  order  to  all  persons  who  are  °jfJ"'^,'J'o° 

3  or  who  may  become  interested  in  the  land  to  which  the  petition  relates,  next  friend. 

4  and  to  all  persons  whose  issue,  not  in  being,  may  become  interested  i87i!  322!  §  2. 

5  therein;   and  the  court  shall  of  its  own  motion  in  every  case  appoint  a  isg'o.'isi,  5*2.' 

6  suitable  person  to  appear  and  act  therein  as  the  next  friend  of  all  minors,  fg^[  IqI]  |  I"' 

7  persons  not  ascertained,  and  persons  not  in  being,  who  are  or  may  be-  '®i  ^^^^-  3^'- 

8  come  interested  in  such  land ;  and  provisions  of  sections  thirty-four  and 

9  thirty-five  of  chapter  two  hundred  and  one  consistent  herewith  shall 
10  apply  in  the  case  of  such  appointment. 

1  Section  51.    A  trustee  appointed  under  section  forty-nine  shall  give  Trustee  to 

2  bond  in  such  form  and  for  such  amount  as  the  court  appointing  him  hoido?'app^y 

3  may  order,  and  he  shall  receive  and  hold,  invest  or  apply  the  proceeds  safe"r'*^°' 

4  of  any  sale  or  mortgage  made  by  him  for  the  benefit  of  the  persons  who  J^gs^^s?' 

5  would  have  been  entitled  to  the  land  if  such  sale  or  mortgage  had  ||  i-  3 

6  not  been  made,  and  the  probate  court  of  any  county  where  any  part  p  s'i2o7§2i. 

7  of  such  land  is  situated  shall  have  jurisdiction  of  all  matters  thereafter  r.  £'.  127',  5  31. 

8  arising  relative  to  such  trust. 

1917,  306,  5  4.  233  Mass.  547.  261  Mass.  373. 
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Sale  of  land 
subject  to 
charges  for 
payment  of 
annuities,  etc., 
and  decrees 
ensuring  such 
payments. 
1879,  125, 
§§1,2. 

P.  S.  120.  §  22. 
R.  L.  127,  §  32. 
1923,  96. 


Section  52.  If  land  is  charged  with  the  payment  of  money,  either  in  1 
fixed  amounts  or  in  annuities  for  a  life  or  lives  or  for  years,  the  supreme  2 
judicial  or  probate  court  for  the  county  where  any  part  of  such  land  is  3 
situated  may  upon  the  petition  of  the  persons  holdinc;  title  thereto  sub-  4 
ject  to  the  charge  of  such  payment,  and  after  notice  and  a  hearing,  .5 
authorize  them  to  sell  and  convey  by  private  sale  or  public  auction  the  G 
whole  or  any  portion  of  such  land  in  fee  simple  and  free  from  such  7 
charges,  whether  present  or  future,  certain  or  contingent;  and  it  shall  in  8 
such  case  provide  by  its  decree  for  the  payment  of  the  amounts  charged  9 
upon  such  land  by  placing  the  whole  or  any  portion  of  the  proceeds  of  10 
the  sale  thereof  in  the  hands  of  a  trustee  appointed  by  it,  by  the  purchase  1 1 
of  annuities  for  the  persons  entitled  to  receive  the  amounts  so  charged,  12 
or  by  any  other  means  which  shall  be  considered  just  and  reasonable.  13 
Such  trustees  shall  give  bond  in  such  sum  as  the  court  may  order,  shall,  14 
under  the  direction  of  the  court,  manage  and  account  for  the  trust  fund  15 
and  shall  distribute  the  income  thereof  according  to  its  decree.  16 


Effect  of 
unrecorded 
instruments 
of  defeasance. 
1802.  33. 
R.  S.  59,  §  27. 
G.  S.  89,  §  15. 
P.  S.  120,  §  23. 
R.  L.  127,  §  33. 
5  Pick.  450. 
7  Pick.  157. 
12  Met.  157. 
2  Cuah.  494. 


INSTRUMENTS  OF  DEFEAS.\NCE. 

Section  53.    If  a  deed  purports  to  contain  an  absolute  conveyance  of  1 

land,  but  is  made  defeasible  by  a  deed,  bond  or  other  instrument,  the  2 

original  deed  shall  not  be  thereby  aflFected,  as  against  any  person  other  3 

than  the  maker  of  the  instrument  of  defeasance  and  his  heirs  and  dev-  4 

isees  and  persons  having  actual  notice  of  it,  unless  such  instrument  is  5 

recorded  in  the  registry  of  deeds  for  the  county  or  district  where  the  6 

land  to  which  it  relates  is  situated.  7 

6  Gush.  170.  5  Gray,  505.  130  Mass.  50.  145  Mass.  389. 


DISCHARGE  OF  MORTGAGES. 


Discharge  on 
margin  of 
record  or  by 
separate  in- 
strument, etc. 
1697,  21,  §  4. 
1783,  37,  §  6. 
R.  S.  59.  §  33. 
G.  S.  89,  §  30. 
1870,  171. 
P.  S.  120, 
§§  24,  26. 
R.  L.  127,  §  34. 

1907,  294. 

1908,  149. 

15  Gray,  461. 
8  Allen,  165. 
134  Mass.  580. 
226  Mass.  582. 
231  Mass.  270. 
235  Mass.  14. 


Section  54.  A  mortgage  may  be  discharged  by  an  entry  acknowl- 
edging satisfaction  thereof,  made  on  the  margin  of  the  record  of  the 
mortgage  in  the  registry  of  deeds  and  signed  by  the  mortgagee,  his 
executor,  administrator,  successor  or  assignee,  and  his  signature  wit- 
nessed by  the  register  of  deeds  or  by  the  assistant  register  of  deeds,  or  5 
by  some  person  employed  in  the  registry  of  deeds  designated  by  the  6 
register  for  that  purpose  by  a  writing  which  shall  be  recorded  in  said  7 
registry;  and  such  entry  shall  have  the  same  effect  as  a  deed  of  release  8 
duly  acknowledged  and  recorded.  One  of  two  or  more  joint  holders  of  9 
a  mortgage  may  so  discharge  it  or  he  may  discharge  it  by  a  deed  of  10 
release  duly  acknowledged  and  recorded.  A  mortgage  may  also  be  11 
discharged  by  a  written  acknowledgment  of  payment  or  satisfaction  12 
of  the  debt  thereby  secured,  or  of  the  conditions  therein  contained,  13 
signed  and  sealed  by  the  mortgagee,  his  executor,  administrator,  sue-  14 
cesser  or  assignee.  Such  instrument  shall  have  the  same  effect  as  a  15 
deed  of  release,  shall  be  valid  if  executed  by  one  of  two  or  more  joint  IG 
holders  of  a  mortgage  and  may  be  recorded  when  duly  acknowledged  17 
or  on  proof  of  its  execution  in  accordance  with  sections  thirty-four  to  IS 
forty-one,  inclusive.  19 


liibWor'"'  Section  55.     If  a  mortgagee,  his  executor,  administrator,  successor     1 

dlslSar^e"        °^  assigncc,  after  full  performance  of  the  condition  of  his  mortgage,    2 
1697, 21,  §  4.     whether  before  or  after  breach  of  such  condition,  refuses  or  neglects  for    3 
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4  seven  days  after  request  therefor  and  after  a  tender  of  his  reasonable  1783, 37,  §  6. 

5  charges,  to  make  such  discharge  or  to  execute  and  acknowledge  a  deed  g!  s!  sq!  5  31! 

6  of  release  of  the  mortgage,  he  shall  be  liable  in  tort  for  all  damages  r.l.\"27,\^3^5 

7  caused  by  such  neglect  or  refusal. 

225  Mass.  75. 

Appendix. 

statutory  forms  of  instrume.\ts  relating  to  re.\l  est.\te. 

(1)     Wnrrarity  Deed. 

of  ,  County,  (being  unmarried),  for  1912,  502,  §2. 

consideration  paid,  grant  to  of  with  warranty 

covenants  the  land  in 

(description  and  encumbrances,  if  any) 

wife  of  said  grantor,  release  to  said  grantee  aU  rights  of 
dower  and  homestead  and  other  interests  therein. 

Witness  hand  and  seal  this  day  of 


(Here  add  aclinowledgment.) 


(Seal.) 


(2)     Quitclaim  Deed. 

of  ,  County,  (being  unmarried),  1512, 502,  §3. 

for  consideration  paid,  grant  to  of  with  quitclaim 

covenants  the  land  in 

(description  and  encumbrances,  if  any) 

wife  of  said  grantor,  release  to  said  grantee  all  rights  of 
dower  and  homestead  and  other  interests  therein. 

Witness  hand  and  seal  this  day  of 

(Seal.) 

(Here  add  acknowledgment.) 


(3)    Deed  of  Executor,  Administrator,  Trustee,  Guardian,  Conservator,  Receiver 

or  Commissioner. 

executor  of  the  will  of  administrator  of  the  estate  1912,  502,  §  i. 

of  trustee  under  guardian  of  conserva- 

tor of  receiver  of  the  estate  of  commissioner 

by  the  power  conferred  by  ,  and  every  other  power,  for 

doUars  paid,  grant  to  the  land  in 

(description) 

Witness  hand  and  seal  this  day  of 


(Here  add  acknowledgment.) 


(Seal.) 


(4)     Release. 

of  County,  for  consideration  paid,  re-  1912,  502,  §  5. 

lease  to  of  the  land  in 

(description) 

wife  of  said  release  to  said  all 

riglits  of  dower  and  homestead  and  other  interests  therein. 
Witness  hand  and  seal  this  day  of 

(Seal.) 

(Here  add  acknowledgment.) 
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(5)     Mortgage  Deed. 

1912,  502,  I  6.    of  ,  County,  for  consideration  paid,  grant 

1913, 369.  |.Q  q£  .^yj(.|^  mortgage  covenants,  to  secure  the  pay- 

ment of  dollars  in  years  with  per  cent 

interest  per  annum,  payable  semi-annually,  as  provided  in  note  of 

even  date,  the  land  in 

(description  and  encumbrances,  if  any) 

This  mortgage  is  upon  the  statutory  condition,  for  any  breach  of  which  the  mort- 
gagee shall  have  the  statutory  power  of  sale. 

wife  of  said  mortgagor,  release  to  the  mortgagee  aU 

'     rights  of  dower  and  homestead  and  other  interests  in  the  mortgaged  premises. 
Witness  hand  and  seal  this  day  of 

(Seal.) 

(Here  add  acknowledgment.) 

(6)     Co-operative  Bank  Mortgage. 

1913.369.  of  ,  County,  Massachusetts  (being  unmarried),  for  considera- 

273  Mass.  477.    ^j^^  ^^^^^  grant  to  Co-operative  Bank,  situated  in  County, 

Massachusetts,  with  mortgage  covenants,  to  secure  the  payment  of 
dollars,  and  interest  and  fines  as  provided  in  note  of 

even  date,  the  land  in  (description  and  encumbrances,  if  any) . 

hereby  transfer  and  pledge  to  the  said  mortgagee 
shares  in  the  series  of  its  capital  stock  as  collateral  security  for  the  per- 

formance of  the  conditions  of  this  mortgage,  and  said  note  upon 

which  shares  said  sum  of  dollars  has  been  advanced  to 

by  the  mortgagee.     The  monthly  payments  under  this  mortgage  are 
dollars.    In  the  event  of  an  assignment  of  this  mortgage,  interest  on  the  unpaid 
balance  of  the  principal  shall  be  at  the  rate  of  per  cent  per  annum. 

This  mortgage  is  upon  the  statutory  co-operative  bank  mortgage  condition,  for 
any  breach  of  which  the  mortgagee  shall  have  the  statutory  co-operative  bank 
power  of  sale. 

I,  ,  wife  of  said  mortgagor,  release  to  the  mortgagee  all  rights  of  dower 

and  homestead  and  other  interests  in  the  mortgaged  premises. 

Witness  hand  and  seal  this  day  of 


(Here  add  acknowledgment.) 


(Seal.) 


(7)     Extension  of  Mortgage. 


1912, 502,  §  7.    holder  of  a  mortgage  by  to  dated  re- 

corded with  Deeds,  book  ,  page  , 

and  owner  of  the  equity  of  redemption  of  the  mortgaged  premises, 

agree  each  for  sel  ,  heirs,  representatives  and  assigns, 

that  the  time  provided  in  said  mortgage  for  payment  of  the  principal  sum  now 
secured  thereby,  namely  dollars,  is  hereby  extended  to  , 

and  the  rate  of  interest  hereafter  shall  be  per  cent  per  annum,  and 

said  owner  agrees  to  perform  and  observe  the  condition  and  covenants  of  said 
mortgage  as  so  extended,  and  to  pay  the  principal  and  interest  secured  thereby 
when  due  hereunder. 

Witness  hand  and  seal  this  day  of 

(Seal.) 

(Here  add  acknowledgment.) 

(8)     Partial  Release  of  Mortgage. 

1912,  502,  §  8.    the  holder  of  a  mortgage  by  to  dated  re- 

corded with  Deeds,  book  ,  page  _     ,  for  con- 

sideration paid,  release  to  all  interest  acquired  under  said  mortgage 

in  the  following  described  portion  of  the  mortgaged  premises: 

(description) 

Witness  hand  and  seal  this  day  of 

(Seal.) 

(Here  add  acknowledgment. 
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(9)     Assignment  of  Mortgage. 

holder  of  a  mortgage  from  to  dated  re-  1912.  502,  §  9. 

corded  with  Deeds,  hook  ,  page  ,  assign 

said  mortgage  and  the  note  and  chiim  secured  thereby  to 

Witness  liand  and  seal  this  day  of 


(Here  add  acknowledgment.) 


(Seal.) 


(10)     Discharge  of  Mortgage. 


holder  of  a  mortgage  from  to  dated  re-  I912,  502, 5 10, 

corded  with  Deeds,  book 

acknowledge  satisfaction  of  the  same. 

Witness  hand  and  seal  this  day  of 


(Here  add  acknowledgment.) 


,  page 
(Seal.) 


(11)  Foreclosure  Deed  under  Power  of  Sale  in  Mortgage. 

holder  of  a  mortgage  from  to  dated  re-  1912,  502.  511. 

corded  with  Deeds,  book  ,  page  ,  by  the 

power  conferred  by  said  mortgage  and  every  other  power,  for  '      dol- 

lars paid,  grant  to  the  premises  conveyed  by  said  mortgage. 

Witness  hand  and  seal  this  day  of 

, ,    ,       ,  (Seal.) 

(Here  add  acknowledgment.) 

(12)  Affidavit  of  Sale  under  Poicer  of  Sale  in  Mortgage. 

named  in  the  foregoing  deed,  make  oath  and  say  that  1912,  502,  §  12. 
the  principal  interest  obligation  men- 

tioned in  the  mortgage  above  referred  to  was  not  paid  or  tendered  or  performed 
when  due  or  prior  to  the  sale,  and  that  I  published  on  the  day  of 

19     ,  in  the  ,  a  newspaper  published  or  by  its  title 

page  purporting  to  be  pulilished  in  aforesaid  and  having  a  circula- 

tion therein,  a  notice  of  which  the  following  is  a  true  copy: 

(Insert  advertisement.) 

Pursuant  to  said  notice  at  the  time  and  place  therein  appointed,  I  sold  the 
mortgaged  premises  at  public  auction  by  ,  an  auc- 

tioneer, to  ,  above  named,  for  dollars,  bid  by  him, 

being  the  highest  bid  made  therefor  at  said  auction. 

Sworn  to  by  the  said  19     ,  before  me 

FORMS  OF  ACKNOWLEDGMENTS,   ETC. 

(13)     Acknouii'dgmenl  of  Iridividual  acting  in  his  Own  Right. 

(Caption  specifying  the  state  and  place  where  the  acknowledgment  is  taken.) 

On  this  day  of  19     ,  before  me  personally  appeared  '89*'  253,  1 1. 

A  B  (or  A  B  and  C  D),  to  me  known  to  be  the  person  (or  persons)  described  in  '  * 

and  who  executed  the  foregoing  instrument,  and  acknowledged  that  he  (or  they) 
executed  the  same  as  his  (or  their)  free  act  and  deed. 

(Signature  and  title,  of  officer  taking  acknowledgment.     Seal,  if  required.) 

(14)     Acknowledgmenl  of  Individual  acting  by  Attorney. 

(Caption  specifying  the  state  and  place  where  the  acknowledgment  is  taken.) 

On  this  day  of  19     ,  before  me  personally  appeared  1894.  2.53,  §  1. 

A  B,  to  me  known  to  be  the  person  who  executed  the  foregoing  instrument  in  ^'  ^'  ^'^'  ^  ^^' 
behalf  of  C  D,  and  acknowledged  that  he  executed  the  same  as  the  free  act  and 
deed  of  said  C  D. 

(Signature  and  title  of  officer  taking  acknowledgment.     Seal,  if  required.) 
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(15)     Acknouiedgment  of  a  Corporation  or  Joint  Stock  Association. 


(Caption  specifying  the  state  and  place  where  the  acknowledgment  is  taken.) 


5 1-        On  this 


day  of 


19    ,  before  me  appeared  A  B,  to  me 


1894,253..  „..„.„..,  J—  -_       , ^^ , 

R.  L.  127,  §  18.  pgfgQjj^jjy  known,  who,  being  by  me  duly  sworn  (or  affirmed),  did  say  that  he  is 
the  president  (or  other  officer  or  agent  of  the  corporation  or  association)  of  (de- 
scribing the  corporation  or  association)  and  that  the  seal  affixed  to  said  instru- 
ment is  the  corporate  seal  of  said  corporation  (or  association),  and  that  said 
instrument  was  signed  and  sealed  in  behalf  of  said  corporation  (or  association)  by 
authority  of  its  board  of  directors  (or  trustees),  and  said  A  B  acknowledged  said 
instrument  to  be  the  free  act  and  deed  of  said  corporation  (or  association) . 

(Signature  and  title  of  officer  taking  acknowledgment.     Seal,  if  required.) 

[If  the  corporation  or  association  has  no  corporate  seal,  the  words  "  the  seal  affixed  to  said  instrument 
is  the  corporate  seal  of  said  corporation  (or  association),  and  that"  shall  be  omitted,  and  at  the  end  of 
the  affidavit  shall  be  added  the  words  "  and  that  said  corporation  (or  association)  has  no  corporate  seal  ".J 

(16)     Certificate  of  Authority  of  Officer  taking  Acknowledgment. 

(Caption  specifying  the  state,  county  or  place  where  the  authentication  is  made.) 

1894, 253,  §  5.        I^  ,  clerk  of  the  in  and  for  said  county,  which  court  is 

R.  L.  127,  §  21.  ^  pQy,.^  of  record  having  a  seal  (or,  I,  ,  the  secretary  of  state  of  such 

state  or  territory) ,  do  hereby  certify  that  ,  by  and  before  whom  the 

foregoing  acknowledgment  (or  proof)  was  taken,  was,  at  the  time  of  taking  the 
same,  a  notary  public  (or  other  officer)  residing  (or  authorized  to  act)  in  said 
county,  and  was  duly  authorized  by  the  laws  of  said  state  (territory  or  district) 
to  take  and  certify  acknowledgments  or  proofs  of  deeds  of  land  in  said  state  (ter- 
ritory or  district),  and  further  that  I  am  well  acquainted  with  the  handwriting  of 
said  ,  and  that  I  verily  believe  that  the  signature  to  said  certificate 

of  acknowledgment  (or  proof)  is  genuine.  In  testimony  whereof,  I  have  hereunto 
set  my  hand  and  affixed  the  seal  of  the  said  court  (or  state)  this  day 

of  ,  19     . 

(Signature  and  title  of  officer  certifying.     Seal.) 
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GENERAL  PROVISIONS  RELATIVE  TO  REAL  PROPERTY. 


Sect. 

1.  Aliens  may  take  and  convey  real  prop- 

erty. 

2.  Contingent  estates  to  be  alienable. 

3.  Limitation  of  taking  effect  of  contin- 

gent remainders. 

4.  Estates  tail  liable  for  debts,  etc. 

5.  Conveyances,    etc.,    for   life,    with   re- 

mainder to  heirs. 

6.  Effect  of  words  "die  without  issue", 

etc. 

7.  Conveyances   and   devises   to   two  or 

more  persons. 

8.  Conveyances  to  grantor  and   another 

jointly. 

9.  Deed  of  tenant  for  life  or  years. 

10.  E.xpectant  estate  not  to  be  defeated  by 

act  of  owner  of  precedent  estate,  etc. 

11.  Limitation  of  two  preceding  sections. 

12.  Removal  of  fixtures  by  life  tenant. 


Sect. 

13.  Conditional  sales  of  fi.xtures,  portable 

or  sectional  buildings,  etc.     Notice; 
contents,  recording. 

14.  Provision   for   sale   of   standing   wood 

during  life  estate,  etc. 

15.  Proceedings    affecting    title    to    realty 

binding    on     third     parties,     when. 
Memorandum;   contents,  recording. 

16.  Certificate  of  final  disposition  of  pro- 

ceedings.    Recording. 

17.  Judgments  affecting  land. 

18.  forcible  entry  forbidden. 

19.  Entry  for  breach  of  condition. 

20.  Effect  of  descent  or  discontinuance. 

21.  Grantor  to  make  encumbrances  known 

to  grantee. 

22.  Grantor  liable  for  damages  in  removing 

apparent  encumbrance. 

23.  Restrictions  or  conditions,  etc.,  on  real 

property. 
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1  Section  1.     Aliens  may  take,  hold,  transmit  and  convey  real  prop-  Aliens  may 

2  erty,  and  no  title  to  real  property  shall  be  invalid  on  account  of  the  conve^reai 

3  alienage  of  a  former  owner.  property. 

1852,  29;  86.  P.  S.  126.  i  1.  15  Pick.  345. 

G.  S.  90,  5  38.  R   L.  134,  5  1.  100  Masa.  527. 

1  Section  2.     If  a  contingent  remainder,  executory  devise  or  other  Contingent 

2  estate  in  expectancy  is  so  granted  or  limited  to  a  person  that  in  case  of  atienabie" 

3  his  death  before  the  happening  of  the  contingency  the  estate  would  a  I  go!  5  3?: 

4  descend  to  his  heirs  in  fee  simple,  he  may,  before  the  happening  of  the  k.l. '134,^2. 

5  contingency,  sell,  assign  or  devise  the  land  subject  to  the  contingency.      ^  *^<='-  363. 

3  Gray,  398.  109  Mass.  513.  126  Mass.  230.  161  Mass.  506. 

8  Allen,  425.  121  Mass.  198.  132  Mass.  205.  182  Mass.  106. 

12  Allen,  345.  122  Mass.  535.  139  Mass.  262.  200  Mass.  498. 

101  .Mass.  336.  125  Mass.  356.  150  Mass.  168.  267  Mass.  203. 

1  Section  3.    A  contingent  remainder  shall  take  effect,  notwithstand-  J'aSng  eSecf 

2  ing  anv  determination  of  the  particular  estate,  in  the  same  manner  in  of  contingent 

remainders. 

3  which  it  would  have  taken  effect  if  it  had  been  an  executory  devise  or  i9i6,  io8, 

4  a  springing  or  shifting  use,  and  shall,  as  well  as  such  limitations,  be  199  Mass.  552. 

5  subject  to  the  rule  respecting  remoteness  known  as  the  rule  against  per- 

6  petuities,  exclusive  of  any  other  supposed  rule  respecting  limitations 

7  to  successive  generations  or  double  possibilities;    but  this  section,  ex- 

8  cept  so  far  as  declaratory  of  existing  law,  shall  apply  only  to  instru- 

9  ments  executed  on  or  after  April  si.xth,  nineteen  hundred  and  sixteen, 

10  and  to  wills  and  codicils  revived  or  confirmed  by  a  will  or  codicil  exe- 

11  cuted  on  or  after  said  date. 

1  Section  4.     Land  held  in  fee  tail,  except  an  estate  tail  in  remainder.  Estates  tail 

2  shall  be  liable  for  the  debts  of  the  tenant  in  tail,  both  in  his  lifetime  debts,  etc. 

3  and  after  his  decease,  as  if  held  in  fee  simple;  and  if  taken  on  execution  r'^s'  go,"  1 29. 

4  or  sold   by  executors,  administrators,  guardians  or  conservators,  the  p  |  f2'6,\^3^ 

5  creditor  or  purchaser  shall  hold  such  land  in  fee  simple. 

R.  L.  134,  §  3.  1915,  23.  4  Mass.  1S9.  3  Gray,  162. 

1  Section  5.     If  land  is  granted  or  devised  to  a  person  and  after  his  Conveyances, 

2  death  to  his  heirs  in  fee,  however  the  grant  or  devise  is  expressed,  an  w^ith  remainder 

3  estate  for  life  only  shall  vest  in  such  first  taker,  and  a  remainder  in  fee  'i°co.'r.  219. 

4  simple  in  his  heirs. 

1791,  60,  §  3.  9  Pick.  136.  12  Gray.  49.  149  Mass.  200. 

R.  S.  59,  §  9.  1  Met.  281.  16  Gray.  568.  157  Mass.  52. 

G.  S.  89.  §  12.  7  Met.  169.  99  Mass.  454.  .          163  Mass.  69. 

P.  S.  126,  5  4.  13  Met.  486.  131  Mass.  321.  214  Mass.  172. 

R.  L.  134,  §  4.  4  Gray,  353. 

1  Section  6.     In  a  limitation  of  real  or  personal  property  by  deed,  will  Effect  of  worda 

2  or  other  instrument  in  writing,  executed  after  April  thirtieth,  eighteen  issue",  etc. 

3  hundred  and  eighty-eight,  the  words  "die  without  issue",  or  "die  with-  r  l'  134',  §_5. 

4  out  leaving  issue",  or  "have  no  issue",  or  "die  without  heirs  of  the  i.s.'i  Mais!  let: 

5  body",  or  other  words  importing  either  a  want  or  failure  of  issue  of  201  Mass!  495; 

6  any  person  in  his  lifetime  or  at  tiie  time  of  his  death,  or  an  indefinite  2°^  ^''^'-  ^^^• 

7  failure  of  his  issue,  shall,  unless  a  contrary  intention  clearly  appears 

8  by  the  instrument  creating  such  limitation,  mean  a  want  or  failure  of 

9  issue  in  the  lifetime  or  at  the  time  of  the  death  of  such  person,  and  not 
10  an  indefinite  failure  of  his  issue. 


2476 


GENERAL  PROVISIONS  RELATIVE  TO   REAL   PROPERTY.      [ChAP.    184. 


Conveyances 

and  devises  to 

two  or  more 

persons- 

1785,  62,  §  4. 

R.  S.  59,  §§10, 

11. 

G.  S.  89,  §§13, 

14. 

P.  S.  126, 

§§  5,  6. 

1885,  237. 

R.  L.  134,  §  6. 

5  Mass.  521. 


Section  7.  A  conveyance  or  devise  of  land  to  two  or  more  persons 
or  to  husband  and  wife,  except  a  mortgage  or  a  devise  or  conveyance 
in  trust,  shall  create  an  estate  in  common  and  not  in  joint  tenancy, 
unless  it  is  expressed  in  such  conveyance  or  devise  that  the  grantees  or 
devisees  shall  take  jointly,  or  as  joint  tenants,  or  in  joint  tenancy,  or  to 
them  and  the  survivor  of  them,  or  unless  it  manifestly  appears  from  the 
tenor  of  the  instrument  that  it  was  intended  to  create  an  estate  in  joint 
tenancy. 


7  Mass.  131. 

8  Mass.  274. 
11  Mass.  469. 
16  Mass.  59. 
16  Pick.  491. 
22  Pick.  556. 


4  Cush.  HI. 

5  Cush.  153. 

6  Gray,  428. 
8  Gray,  154. 
16  Gray,  308. 
2  Alien,  115. 


13  Allen,  213. 
108  Mass.  254. 
110  Mass.  273,  396. 
141  Mass.  219. 
154  Mass.  537. 
158  Mass.  11. 


182  Mass.  363. 
213  Mass.  50. 
216  Mass.  405. 
241  Mass.  168. 
259  Mass.  486. 
265  Mass.  428. 


to°^Tnt'i)°''fnd  Section  8.     Real   estate,   including   any   interest   therein,   may   be  1 

i9i8''9V°'°"^'  transferred  by  a  person  to  himself  jointly  with  another  person  in  the  2 

265  Mass.  428.  same  manner  in  which  it  might  be  transferred  by  him  to  another  person.  3 

foriif°or'""'°  Section  9.    A  conveyance  by  a  tenant  for  life  or  years  which  pur-  1 

rT  59,  §  6.  ports  to  grant  a  greater  estate  than  he  possesses  or  can  lawfully  convey  2 

p  I'  f26,V7.  ^^^^^  not  work  a  forfeiture  of  his  estate,  but  shall  pass  to  the  grantee  all  the  3 

R.  L.  134,  §  7.  estate  which  such  tenant  can  lawfully  convey.  4 


Expectant 
estate  not  to 
be  defeated  by 
act  of  owner 
of  precedent 
estate,  etc. 
R.  S.  59,  §  7. 


Section  10.  No  expectant  estate  shall  be  defeated  or  barred  by  an 
alienation  or  other  act  of  the  owner  of  the  precedent  estate,  nor  by  the 
destruction  of  such  precedent  estate  by  disseisin,  forfeiture,  surrender 
or  merger. 

G.  S.  89,  §  10.  P.  S.  126,  §  8.  R.  L.  134,  §  8.  171  Mass.  504. 


pf'Twop^ced-       Section  11.    The   two   preceding   sections   shall   not   prevent   the  1 

R^s^g'Ts  barring  of  estates  tail  in  the  manner  provided  in  chapter  one  hundred  2 

G|-89'§ii-  and  eighty-three,  nor  an  expectant  estate  from  being  defeated  in  a  3 

R.  L.  134,  §  9.  manner  provided  for  or  authorized  by  the  person  creating  such  estate.  4 


Removal  of 

fixtures  by 

life  tenant. 

1870,  170. 

P.  S.  126,  §§ 

11. 

R.  L.  134,  § 


Section  12.     Fixtures  annexed  to  the  freehold  by  a  life  tenant  or  by  1 

his  assigns  may  be  removed  during  the  continuance  of  the  life  estate  2 

10,  or  within  a  reasonable  time  thereafter;    and  in  determining  what  are  3 

10.  fixtures,  the  common  law  rules  prevailing  between  a  landlord  and  a  4 

tenant  for  years  shall  govern.     This  section  shall  not  affect  the  right  of  5 

the  owner  of  land  to  make  a  different  provision  by  will  or  otherwise  as  6 

to  the  removal  of  fixtures,  nor  impair  or  affect  the  provisions  of  any  7 

will  or  other  instrument  by  which  an  estate  for  life  in  land  is  created  8 

or  limited.  9 


Conditional 
sales  of  fixtures, 
portable  or 
sectional  build- 
ings, etc. 
Notice: 
contents, 
recording. 
1912,  271. 

1918,  257, 
§  382. 

1919,  5. 

1920,  2. 
1929.  261. 
228  Mass.  205. 
240  Mass.  438. 


Section  13.     No  conditional  sale  of  heating  apparatus,  plumbing  1 

goods,  ranges,  buildings  of  wood  or  metal  construction  of  the  class  2 

commonly  known  as  portable  or  sectional  buildings,  or  other  articles  of  3 

personal  property,  which  are  afterward  wrought  into  or  attached  to  real  4 

estate,  whether  they  are  fixtures  at  common  law  or  not,  shall  be  valid  5 

as  again.st  any  mortgagee,  purchaser  or  grantee  of  such  real  estate,  unless  6 

not  later  than  ten  days  after  the  delivery  thereon  of  such  personal  prop-  7 

erty  a  notice  such  as  is  herein  prescribed  is  recorded  in  the  registry  of  8 

deeds  for  the  county  or  district  where  the  real  estate  lies.     The  notice  9 


Chap.  184.]    general  provisions  relative  to  real  property.  2477 

10  shall  be  signed  by  the  vendor  or  a  person  claiming  under  him  and  shall  ?^i  M^^s.  69. 

11  contam  the  names  of  the  contracting  parties,  the  name  of  the  record  272  Mass' 56. ' 

12  owner  of  the  real  estate  at  the  time  of  recording  the  notice,  the  fact  that  j^f '^^^^*^- 

13  it  is  agreed  that  title  to  such  personal  property  shall  remain  in  the 

14  vendor  until  the  purchase  price  is  paid,  the  terms  of  payment  and  the 

15  amount  of  such  purchase  price  remaining  unpaid,  and  descriptions,  suf- 

16  ficiently  accurate  for  identification,  of  such  real  estate  and  the  personal 

17  property  delivered  or  to  be  delivered  thereon.     If  the  sale  is  of  several 
IS  articles  for  a  lump  sum  greater  than  the  value  of  the  personal  property 

19  delivered  or  to  be  delivered  on  the  real  estate,  the  notice  shall  also 

20  state  such  lump  sum  and  such  value.     The  notice  shall  be  indexed 

21  under  the  name  of  such  record  owner,  and  a  release  of  title  in  any  such 

22  article  of  personal  property  may  be  recorded  at  any  time. 

1  Section  14.     If  the  supreme  judicial  court  or  the  probate  court  for  Pm-ision  for 

2  the  county  where  the  land  lies  finds  that  wood  or  timber,  standing  on  wood  duriSg'"^ 

3  land  the  use  and  improvement  of  which  belongs,  for  life  or  otherwise,  'js'il^g"'' ^*°- 

4  to  a  person  other  than  the  owner  of  the  fee  therein,  has  ceased  to  im-  R  s'eo.ssas- 

5  prove  by  growth,  or  ought  for  any  cause  to  be  cut,  it  may  appoint  a  g's.  90,  §§39- 

6  trustee  to  sell  and  convey  said  wood  or  timber  to  be  cut  and  carried  ism,  249. 

7  away  within  a  time  to  be  limited  in  the  order  of  sale,  to  hold  and  invest  r.  L/m.Vn. 

8  the  proceeds  thereof  after  paying  therefrom  the  expenses  of  such  sale,  3  0pag.53i. 

9  to  pay  over  the  income,  above  the  taxes  and  other  expenses  of  the 

10  trust,  to  the  person  entitled  to  such  use  and  improvement  while  his 

11  right  thereto  continues,  and  thereafter  to  pay  the  principal  of  the  fund 

12  to  the  owner  of  such  land.    If  wood  or  timber  has  been  cut  as  aforesaid, 

13  no  more  thereof  shall  be  cut  on  such  land  by  the  person  entitled  to  such 

14  use  and  improvement  without  permission  from  said  court.    Such  sale,  if 

15  authorized  by  a  probate  court,  shall  be  made  in  the  manner  provided  by 

16  law  for  the  sale  of  real  property  by  guardians;   and  if  such  sale  is  au- 

17  thorized  by  the  supreme  judicial  court,  the  trustees  shall  give  to  such 

18  person  as  the  court  shall  designate  a  bond,  for  the  use  and  benefit  of  the 

19  persons  interested  in  the  proceeds  of  the  sale,  conditioned  on  the  faith- 

20  ful  discharge  of  the  trust;   and  the  court  may  remove  the  trustee,  and 

21  appoint  another  in  his  stead. 

1  Section  15.    A  writ  of  entry  or  other  proceeding,  either  at  law  or  in  Proceedings 

2  equity,  which  affects  the  title  to  real  property  or  the  use  and  occupation  ffrel'ity  b'nd- 

3  thereof  or  the  buildings  thereon,  shall  not  have  any  effect  except  against  p°an°?s'whtn. 

4  the  parties  thereto,  their  heirs  and  devisees  and  persons  having  actual  eonSms"''"™" 

5  notice  thereof,  until  a  memorandum  containing  the  names  of  the  parties  recording. 

6  to  such  proceeding,  the  court  in  which  it  is  pending,  the  date  of  the  5§  i.'s"  ' 

7  writ  or  other  commencement  thereof,  the  name  of  the  town  where  the  1897,463.^  ^^' 

R.  L.  134,  5 12. 


252. 


8  real  property  liable  to  be  affected  thereby  lies  and  a  description  of  such  hi^ii^t 

9  real  property  sufficiently  accurate  for  identification  is  recorded  in  the  ^®^  ^^'"'^-  ^^'^■ 

10  registry  of  deeds  for  the  county  or  district  where  such  real  property 

11  lies;  but  this  section  shall  not  apply  to  attachments,  levies  of  execution 

12  or  proceedings  in  the  probate  courts. 

1  Section  16.    At  any  time  after  final  judgment  or  a  decree  in  favor  of  fln^l'Jjff'ogi'^i  „ 

2  the  defendant,  or  after  the  discontinuance,  dismissal  or  other  final  dis-  of  proceedings. 

3  position,  by  consent  of  parties  or  otherwise,  of  a  proceeding  mentioned  i87T229!'5  2. 

4  in  the  preceding  section,  or  in  case  of  the  non-entry  of  the  writ,  petition  r.  l.'i"34,\'i*3. 

5  or  bill  of  complaint,  the  clerk  of  the  court  wherein  such  judgment,  decree. 


2478 


GENERAL   PROVISIONS   RELATIVE   TO   REAL   PROPERTY.      [ChAP.    184. 


discontinuance,  dismissal  or  other  final  disposition  is  recorded,  or  out  6 

of  which  such  writ  issued  or  to  which  such  petition  or  bill  of  complaint  7 

was  addressed,  shall  upon  demand  give  a  certificate  of  the  fact  of  such  8 

judgment,  decree,  discontinuance,  dismissal,  final  disposal  or  non-entry,  9 

and  such  certificate  may  be  recorded  in  the  registry  in  which  the  original  10 

record  mentioned  in  said  section  was  made.  11 


Judgments 
affecting  land 
1892.  289. 
R.  L.  134, 


14. 


Section  17.  A  judgment  or  decree,  at  law  or  in  equity,  rendered 
after  June  eightJi,  eighteen  hundred  and  ninety-two,  affecting  the  title 
to  real  property,  shall  not  have  any  effect  except  against  the  parties 
thereto,  their  heirs  and  devisees  and  persons  having  actual  notice  thereof, 
unless  a  certified  copy  of  the  record  thereof  has  been  recorded  in  the 
registry  of  deeds  for  the  county  or  district  where  the  land  lies,  with  a 
memorandum  of  the  town  where  the  land  lies  and  a  description  thereof 
sufficiently  accurate  for  identification  if  the  record  of  the  judgment  or 
decree  does  not  give  those  particulars.  If  a  notice  of  the  pendency  of  9 
the  action  has  been  duly  recorded  in  the  registry  of  deeds,  the  record  10 
of  the  judgment  or  decree  may  be  made  within  sixty  days  after  its  11 
rendition,  and  the  entry  of  an  ordinary  attachment  of  real  property  in  12 
the  registry  of  deeds  shall  be  considered  notice  of  the  pendency  of  the  1.3 
action.  14 


tobidden™'"^^  SECTION  18.  No  pcrson  shall  make  an  entry  into  land  or  tenements  1 
17848  u  ^  ^'  except  in  cases  where  his  entry  is  allowed  by  law,  and  in  such  cases  he  2 
R.  s.  104,  §  1.    shall  not  enter  by  force,  but  in  a  peaceable  manner.  3 


1851,  233,  §  76. 
G.  S.  137,  §  1. 
P.  S.  126,  §  15. 


R.  L.  134,  §  15. 
5  Met.  343. 
4  Gush.  141. 


1  .\llen,  215. 
121  Mass.  309. 
170  Mass.  29. 


Section  19.    If  real  property  has  been  conveyed  by  deed  on  a  con- 
dition therein  expressed,  which  is  not  a  mortgage,  the  grantor,  his  heirs 


Entry  for 
breach  of 
condition. 
1898.  514. 

?oia  ^-t'  ^  '^'  ^iid  devisees  upon  breach  of  such  condition  mav  enter  on  the  granted 

§  383. 

1919,  5. 

1920.  2. 


premises  in  order  to  revest  the  title;  and  a  certificate  of  such  entry, 
made  and  sworn  to  before  any  officer  duly  qualified  to  administer  oaths 
by  two  competent  witnesses  and  recorded  within  thirty  days  after  such 
entry  in  the  registry  of  deeds  for  the  county  or  district  where  the  land 
lies,  or  a  duly  certified  copy  of  the  record  of  such  certificate,  shall,  after 
the  expiration  of  three  years  from  such  entry,  be  prima  facie  evidence 
of  such  breach  and  entry.  If  a  grantor,  his  heirs  or  devisees  made 
such  entry  and  certificate  and  filed  the  certificate  as  herein  required  prior  11 
to  June  ninth,  eighteen  hundred  and  ninety-eight,  said  certificate  or  a  12 
duly  certified  copy  of  the  record  thereof  shall  have  like  force  and  effect.  13 


1 
2 
3 
4 
5 
6 
7 
8 
9 
10 


dMcent'or  SECTION  20.    No  dcsccnt  or  discontinuance  shall  take  away  or  defeat     1 

discontinuance,  any  right  of  entry  or  of  action  for  the  recovery  of  real  property.  2 

R.  S.  101,  §  5;   119,  §  13.  P.  S.  126,  §  16. 

G,  S.  134,  §  i;  154,  §  13.  R.  L.  134,  §  17. 


Section  21.  If  real  property  upon  which  any  encumbrance  exists  is 
conveyed  by  deed  or  mortgage,  the  grantor,  in  whatever  capacity  he 
may  act,  shall  before  the  consideration  is  paid,  by  exception  in  the 
deed  or  otherwise,  make  known  to  the  grantee  the  existence  and  nature 


Grantor  to 
make  en- 
cumbrances 
known  to 
grantee. 
1855,  177,  §  1. 
G.  S.  89,  §  16. 

R.  L.  134,  §  18.  of  such  prior  encumbrance  so  far  as  he  has  knowledge  thereof, 


Chaps.  184,  185.] 
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1  Section  22.    Whoever  eon\eys  real  property  by  a  deed  or  mortgage  Grantor  liable 

2  which  contains  a  covenant  that  it  is  free  from  all  encumbrances  shall,  if  ["mmhlg^ap-"' 

3  it  appears  by  a  public  record  that  an  actual  or  apparent  encumbrance,  oSmbranTe. 

4  known  or  unknown  to  him,  exists  thereon,  be  liable  in  an  action  of  con-  \?^tir\\^- 

,  I   .       ,      .  ...  O.  b-  89,  §  17. 

5  tract  to  the  grantee,  his  heirs,  executors,  admmistrators,  successors  or  S-  ^  ^^e.  §  is. 

6  assigns,  for  all  damages  sustained  in  removing  the  same. 


136  Mass.  504. 
138  Mass.  439. 
148  Mass.  102. 


l.'jl  Mass.  237. 
204  Mass.  563. 


244  Mass.  33. 
233  Mass.  430. 


1  Section'  28.     Conditions  or  restrictions,  unlimited  as  to  time,  by 

2  which  the  title  or  use  of  real  property  is  affected,  shall  be  limited  to  the 
.3  term  of  thirty  years  after  the  date  of  the  deed  or  other  instrument  or 

4  the  date  of  the  probate  of  the  will  creating  them,  except  in  cases  of 

5  gifts  or  devises  for  public,  charitable  or  religious  purposes.    This  section 

6  shall  not  apply  to  conditions  or  restrictions  existing  on  July  sixteenth, 

7  eighteen  hundred  and  eighty-seven,  or  to  those  contained  in  a  deed,  gift 

8  or  grant  of  the  commonwealth. 

262  Mass.  70. 


Restrictions  or 
conditions,  etc. 
on  real 
property. 
1887.  418. 
R.  L.  134 
183  Mass 
185  Mass.  589. 
206  Mass.  122. 
209  Mass.  217. 
234  Mass.  516. 
252  Mass.  513. 


§20 
202. 
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[Repealed.] 
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Copies  of  final  decrees,  etc.,  to  be 
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PENDING    SUITS,    JUDGMENTS,    DECREES  AND 
PARTITIONS. 

Registration  of  notice  of  certain  pro- 
ceedings, etc.,  required  to  bind 
third  parties. 
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insolvency   or  copy  of  decree  in 
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Registration  of  discharge,  etc. 
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Sect. 
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111.  Lost  duplicate  certificates. 
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THE    LAKD    COURT. 


It  shall  have  Land  court, 
jurisdiction. 


ive  original  junsaicii 

on  01  me  louowing 

matters: 

sittings,  ru 

1898,  562,  §  2. 

1919.  262,  §  1. 

221  Mass.  372. 

forms,  etc. 

1899,  131,  5  1. 

1931.  387,  5  1; 

224  Mass.  424. 

1900,  354,  §  1. 

4.57,  §  1. 

225  Mass.  217. 

R.  L.  128,  §  1. 

175  Mass.  68. 

226  Mass.  582. 

1904.448,  5§  1,  5.  10. 

192  Mass.  220. 

228  Mass.  242. 

1905,  249,  5§  1.  5. 

198  Mass.  172. 

2S6  Mass.  471. 

1906,  50,  §  1;  344,  5  1. 

201  Mass.  97. 

262  Mass.  527. 

1910,  560,  §  3. 

212  Mass.  547. 

179  U.  S.  405. 

1915,  112,  5  1;237,  5  3. 

215  Mass.  76. 

3  (a)  Petitions  for  the  confirmation  and  registration  and  petitions  for  251  Mass.  379. 

4  the  confirmation  without  registration  of  title  to  land  and  easements  or  ^^^  ^'^""'  *^' 

5  rights  in  land  held  and  possessed  in  fee  simple  within  the  commonwealth, 

6  with  power  to  hear  and  determine  all  questions  arising  upon  such  peti- 

7  tions,  and  such  other  questions  as  may  come  before  it  under  this  chapter, 

8  subject  to  all  rights  to  jury  trial  and  of  appeal  provided  by  law.     The 

9  proceedings  upon  such  petitions  shall  be  proceedings  in  rem  against  the 

10  land,  and  the  decrees  shall  operate  directly  on  the  land  and  vest  and 

11  establish  title  thereto.     A  certified  copy  of  the  decree  of  confirmation 

12  and  registration  shall  be  filed  and  registered  in  the  registry  district  or 

13  districts  where  the  land  or  any  portion  thereof  lies,  as  provided  in  section 

14  forty-eight,  and  a  certificate  of  title  in  the  form  prescribed  by  law  shall 

15  be  issued  pursuant  thereto.     Immediately  upon  the  entry  of  a  decree  of 

16  confirmation  without  registration,  the  recorder  shall  cause  a  certified 

17  copy  of  the  same  to  be  recorded  in  the  registry  of  deeds  for  the  district  or 

18  districts  where  the  land  or  any  portion  thereof  lies,  and  thereafter  the 

19  land  therein  described  shall  be  dealt  with  as  unregistered  land. 

20  (6)  Proceedings  to  foreclose  tax  titles,  under  chapter  sixty. 
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212  Mass.  135. 
215  Mass.  76. 


Sittings. 


Seal,  orders, 
etc. 


Rules  and 
forms. 


(c)  Writs  of  entry,  under  chapter  two  hundred  and  thirty-seven.  21 

(d)  Petitions  to  require  actions  to  try  title  to  real  estate,  under  sec-  22 
tions  one  to  five,  inclusive,  of  chapter  two  hundred  and  forty.  23 

(e)  Petitions  to  determine  the  validity  of  encumbrances,  under  sec-  24 
tions  eleven  to  fourteen,  inclusive,  of  chapter  two  hundred  and  forty.      25 

(/)  Petitions  to  discharge  mortgages,  under  section  fifteen  of  chapter  26 
two  hundred  and  forty.  27 

(g)  Petitions  under  section  twenty-seven  of  chapter  two  hundred  and  28 
forty  to  establish  power  or  authority  to  transfer  an  interest  in  real  estate.  29 

(h)  Petitions  to  determine  the  boundaries  of  flats,  under  section  nine-  30 
teen  of  chapter  two  hundred  and  forty.  31 

(i)  Petitions  under  sections  sixteen  to  eighteen,  inclusive,  of  chapter  32 
two  hundred  and  forty  to  determine  whether  or  not  equitable  restrictions  33 
are  enforceable.  34 

(j)  Petitions  under  section  twelve  of  chapter  forty-two  to  determine  35 
county,  city,  town  or  district  boundaries.  36 

It  shall  also  have  original  jurisdiction  concurrent  with  the  supreme  37 
judicial  court  and  the  superior  court  of  the  following:  —  38 

(k)  Suits  in  equity  to  quiet  or  establish  the  title  to  land  or  to  remove  39 
a  cloud  from  the  title  thereto.  In  the  exercise  of  jurisdiction  conferred  40 
by  this  clause,  the  land  court  shall  have  all  the  powers  and  jurisdiction  41 
conferred  by  sections  six  to  ten,  inclusive,  of  chapter  two  hundred  and  42 
forty.  43 

The  court  shall  hold  its  sittings  in  Boston,  but  may  adjourn  from  time  44 
to  time  to  such  other  places  as  public  convenience  may  require.  In  45 
Suffolk  county,  the  city  council  of  Boston,  and  in  other  counties,  the  46 
county  commissioners,  shall  provide  suitable  rooms  for  the  sittings  of  47 
said  court  in  the  same  building  with,  or  convenient  to,  the  probate  court  48 
or  the  registry  of  deeds,  and  shall  provide  necessary  books  and  such  49 
printed  blanks,  forms  and  stationery  as  the  court  may  order.  50 

The  court  shall  have  jurisdiction  throughout  the  commonwealth,  shall  51 
always  be  open,  except  on  Sundays  and  legal  holidays,  and  shall  have  a  52 
seal  with  which  all  orders,  processes  and  papers  made  by  or  proceeding  53 
from  the  court  and  requiring  a  seal  shall  be  sealed.  Its  notices,  orders  54 
and  processes  may  run  into  any  county  and  be  returnable  as  it  directs.  55 

The  court  shall  from  time  to  time  make  general  rules  and  forms  for  56 
procedure,  which,  before  taking  effect,  shall  be  approved  by  the  su-  57 
preme  judicial  court  or  by  a  justice  thereof.  58 


Judges. 
Const.,  c.  2, 
§  1,  art.  9; 
c.  3,  art.  1. 
(Const.  Rev. 
arts.  123,  140.) 
1S98,  562,  §  3. 


Section  2.  There  shall  be  three  judges  of  the  court,  one  of  whom 
shall  be  appointed,  commissioned  and  qualified  as  judge  and  the  other 
two  as  associate  judges,  and,  in  addition  thereto,  such  associate  judges 
as  shall  have  retired  to  part-time  service  under  section  two  A. 

1900,  354,  §  1.  R.  L.  128,  §  2.  1924,  271,  §  1.  1931,  419,  §  1. 


Retirement  of 
associate 
judges  to 
part-time 
service. 
1931,  419,  5  2. 


Section  2i\.    An  associate  judge  of  the  land  court  who  has  reached  1 

the  age  of  si.xty-five  years  and  has  served  as  judge  or  associate  judge  of  2 

said  court  for  at  least  fifteen  years  may,  at  his  request,  with  the  ap-  3 

proval  of  the  governor  and  council,  retire  to  part-time  service  in  said  4 

court,  subject  to  the  call  of  the  judge  thereof.     Thereafter  such  associate  5 

judge  shall  not  be  required  under  his  commission  to  serve  as  an  associate  6 

judge  for  more  than  one  half  time  and  for  such  service  he  shall  receive  7 

from  the  commonwealth  one  half  of  the  full  salary  provided  in  section  8 
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9  fourteen  for  an  associate  judge  of  said  court.     The  judge  may  also  call 

10  upon  an  associate  judge  so  retired  for  more  than  half-time  service  if  he 

11  is  able  and  willing  so  to  serve,  and  to  the  extent  of  the  service  so  ren- 

12  dered  he  shall  receive,  upon  certificate  of  the  judge,  an  additional  pro- 
1.3  portionate  amount  of  the  full  salary  of  an  associate  judge. 

1  Section  3.    The  court  may  be  held  by  one  judge  and  simultaneous  sessions. 

2  sessions  may  be  held,  either  in  the  same  county  or  in  different  counties,  kT'.  128,  §  I 

3  and  shall  be  so  arranged  as  to  insure  a  prompt  discharge  of  its  business. 

1  Section  4.     Processes  issuing  from  the  court  shall  bear  teste  of  the  Processes. 

2  judge,  shall  be  under  the  seal  of  the  court  and  be  signed  by  the  recorder,  r.^l.  12s,  1 4'. 

1  Section  5.     In  case  of  a  vacancy  in  the  office  of  judge,  or  of  his  in-  Associate 

2  terest,  absence  or  inability  to  perform  his  duties,  either  of  the  associate  is  judge,"'' 

3  judges  shall  perform  them. 

1898,  562,  §  0.  R.  L.  12S,  §  5.  1924,  271,  5  2. 


when. 


1  Section  G.     The  governor,  with  the  advice  and  consent  of  the  coun-  Recorder  and 

2  cil,  shall  appoint  a  recorder,  who  shall  be  clerk  of  the  court  and  hold  reX"rders. 

3  office  for  five  years.     He  shall  attend  the  sessions  of  the  court,  keep  a  r  °l.  12k  I  b. 

4  docket  of  all  causes,  and  affi.x  the  seal  of  the  court  to  all  processes  or  }^^°;  *\l'  ^  ^■ 

5  papers  requiring  it.     Subject  to  the  approval  of  the  governor  and  council, 

6  the  judge  may  appoint  deputy  recorders,  who  shall  perform  such  duties 

7  as  the  court  shall  assign  to  them.  The  recorder  may,  with  the  approval 

8  of  the  judge,  appoint  two  assistant  clerks  of  court  who  shall,  under  his 

9  direction,  perform  the  duties  of  clerk  of  court. 

1  Section  7.     The  recorder  shall  be  under  the  direction  of  the  court.  Duties  and 

2  shall  have  the  custody  and  control  of  all  papers  and  documents  filed  recorder. 

3  with  him  in  any  petition  for  registration,  action  or  proceeding  in  said  r.  l.  i28'.  §  i. 

4  court,  and  shall  carefully  number  and  index  them.    Said  papers  and  doc-  ns^Matsl  II' 

5  uments  shall  be  kept  in  Boston  in  the  recorder's  office,  which  shall  be 

6  near  the  land  court.    He  may,  with  the  court's  approval,  employ  neces- 

7  sary  assistants  and  messengers. 

1  Section  8.     The  recorder  and  any  deputy  recorder  may  act  in  any  Recorder  and 

2  county,  and  after  land  has  been  registered,  may  make  all  memoranda  re'cMders  to  act 

3  affecting  the  title  and  enter  and  issue  certificates  of  title  as  provided  in  Tsis^allTi^- 

4  this  chapter. 

R.  L.  128,  §  8.  1930,  418,  §  2. 

1  Section  9.     A  facsimile  of  the  signature  of  the  recorder,  imprinted  Validity  ot 

2  by  him  or  by  such  office  assistant  as  he  in  writing  may  designate,  on  any  signature. 

3  paper  which  he  is  required  by  law  to  certify  as  a  true  copy,  except  a  copy  isse!  is, ' 

4  of  a  decree  for  transcription  in  a  registry  of  deeds,  and  such  facsimile  im-  r.  l.  les,  §  20. 

5  printed  by  the  recorder  himself  upon  any  writ,  summons,  order  of  notice  1910;  94^'  *^' 

6  or  order  of  attachment,  except  executions,  shall  have  the  same  validity 

7  as  his  written  signature. 

1  Section  10.    The  register  of  deeds  in  each  district  where  land  has  been  Register  of 

2  registered  shall  have  the  same  authority  as  the  recorder  to  make  memo-  as  assistant* 

3  randa  affecting  the  title  of  such  land,  and  to  enter  and  issue  new  certifi-  i898,'^562,  §  10. 
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R.  L.  128,  §9. 
1923,  374,  5  1. 


cates  of  title,  and  to  affix  the  seal  of  the  court  to  such  certificates  and  4 

duplicate  certificates  of  title;-  but  in  executing  the  provisions  of  this  5 

chapter,  registers  of  deeds  shall  be  subject  to  the  general  direction  of  the  6 

recorder,  in  order  to  secure  uniformity;  and,  in  the  performance  of  their  7 

duties  under  this  chapter,  the  official  designation  of  registers  of  deeds  8 

shall  be  assistant  recorders  for  their  respective  registry  districts.  9 


Technical 
assistants. 
1930,  418,  5  3- 


Section  lOA.  The  assistant  recorder  in  any  registry  district  may, 
with  the  approval  of  the  judge,  appoint  one  or  more  technical  assistants 
whose  compensation  shall  be  fixed  lay  the  judge,  subject  to  the  provisions 
of  sections  forty-eight  to  fifty-six,  inclusive,  of  chapter  thirty-five.  Said 
assistants  shall  perform  such  duties  as  the  court  may  from  time  to  time 
assign  to  them. 


Oath  and  bond       SECTION  11.     The  rccordcr  and  all  assistant  Tccordcrs  shall  be  sworu  1 

i898!5'62"'§^ii:  before  the  judge  of  the  land  court,  and  a  record  thereof  shall  be  made.  2 

fgig;  350.'  ^  '"■  They  shall  give  bond  in  a  sum  to  be  fixed  by  the  court,  for  the  faithful  3 

§§52,54.         performance  of  their  official  duties,   before  entering  upon  the  same.  4 

They  may  administer  oaths  to  persons  appearing  before  them  in  matters  5 

pertaining  to  the  registration  of  land,  if  an  oath  is  required.    They  shall  6 

keep  accurate  accounts  of  all  money  received  as  fees  or  otherwise,  which  7 

shall  be  subject  to  examination  by  the  director  of  accounts,  in  the  same  8 

manner  as  accounts  of  registers  of  deeds.    The  recorder  shall  pay  over  9 

quarterly  to  the  state  treasurer  all  such  money  received  by  him  either  10 

directly  or  through  the  assistant  recorders.     In  case  of  the  absence  of  11 

an  assistant  recorder,  the  assistant  register  for  the  district,  or  if  there  12 

is  no  assistant  register,  the  person  acting  as  clerk  in  the  office  of  the  13 

register  of  deeds,  shall  perform  the  duties  of  the  assistant  recorder,  who  14 

shall  be  responsible  for  him.  15 


Examiners  of 
title.     Chief 
title  examiner 
to  act  as 
deputy  re- 
corder, when. 
1898,  562,  §  12, 
R.  L.  128,  §  11, 
1904,  448,  §  1. 
1923,  374,  §  2. 


Section  12.     The  judge  of  the  land  court  may  appoint  one  or  more  1 

examiners  of  title  who  shall  be  attorneys  at  law  and  he  may  also  appoint  2 

a  chief  title  examiner  who  shall  perform  all  the  duties  of  an  examiner  of  3 

title  and  such  other  duties  in  connection  with  the  work  of  the  court  as  the  4 

judge  or  associate  judge  may  assign.    Such  chief  title  examiner  shall  also  5 

in  case  of  the  absence,  sickness  or  disability  of  the  recorder  perform,  under  6 

the  title  of  deputy  recorder,  all  of  the  official  duties  of  the  recorder.  7 


Court  officers  SECTION  13.  Upou  request  of  the  judges,  the  sheriff  of  any  county 
R.  l".  128,  §  le!  other  than  Suffolk  shall  assign  a  deputy  to  attend  the  sittings  of  the 
1914;  696.  ^  ^'  land  court  in  that  county.  The  judges  shall  appoint  an  officer  for  at- 
1920!  573:         tendance  upon  the  sessions  of  said  court  in  Suffolk  county. 


Stenographers. 
1924,  157. 


Section  1.3A.  At  the  trial  of  any  issue  of  fact  in  the  land  court  the 
presiding  judge  may  appoint  a  stenographer,  who  shall  be  sworn  and 
shall  attend  the  trial,  or  such  part  thereof  as  the  judge  may  direct,  and 
perform  like  duties  and  receive  the  same  compensation  therefor  as  a 
stenographer  appointed  by  the  superior  court  who  is  not  on  salary ;  and 
the  sums  so  payable  for  his  attendance  at  court  and  for  any  transcript 
of  his  notes  or  part  thereof  furnished  to  the  judge  by  his  direction  shall 
be  paid  by  the  county  in  which  the  land  in  question  lies,  upon  the  certifi- 
cate of  the  judge. 
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1  Section  14.    Tlie  judge  and  associate  judges  of  the  land  court  shall  f^p"'ges''of* 

2  each  receive  a  salar\-  of  ten  thousand  dollars,  except  as  provided  in  section  iu<iEes  <!tc. 

3  two  A,  and  each  shall  annually  receive,  upon  the  certificate  of  the  judge,  position. 

4  the  amount  of  the  expenses  incurred  by  him  in  the  discharge  of  his  i9oo!  354!  §  2. ' 

5  duties,  to  be  paid  by  the  commonwealth.    The  recorder  shall  receive  a  n)04.'3SG!  ^  *^' 
G  salary  of  sixty-five  hundred  dollars.    Each  deputy  recorder  shall  receive  io"";  r.-^SJ; 

7  such  compensation  as  shall  l)e  fixed  by  the  judge,  subject  to  the  approval  }|i4,  69(i.    ^ 

8  of  the  governor  and  council.    Except  as  provided  in  section  ten  A,  the  fSjg^.V- 

9  compensation  and  salaries  of  examiners  of  title  and  all  assistants  and  1920,'  573- 

10  messengers  shall  be  fixed  by  the  governor  and  council.    The  salary  of  the  1921, 486,  §  32. 

1 1  officer  in  attendance  upon  the  court  in  Sufi'olk  county  shall  be  twenty-four  1924!  27ii  5  3. 

12  hundred  and  eighty-four  dollars,  in  full  for  all  services  performed  by  him.  1?s°'m*' 

13  All  salaries  and  expenses  of  the  court  shall  be  paid  by  the  commonwealth,  ^^^^'  *^^-  5  3. 

14  except  the  salaries  of  the  assistant  recorders  and  the  expenses  incurred 
1.^  by  them  under  this  chapter  and  the  compensation  and  expenses  of  their 

16  technical  assistants  appointed  under  section  ten  A,  which  shall  be  paid 

17  by  the  respective  counties.    All  fees  collected  by  the  assistant  recorders, 

18  except  those  received  upon  the  filing  of  petitions,  which  shall  be  trans- 

19  mitted  with  the  petitions  to  the  recorder,  shall  be  paid  to  their  respective 

20  counties. 

PROCEDURE. 

1  Section  15.     Except  as  provided  in  the  following  section,  all  causes  issues  to  su- 

2  in  the  land  court  shall  be  tried  and  all  questions  of  fact  finally  determined  and'Tenre'dies 

3  by  the  court,  unless  a  respondent  or  tenant  with  his  answer,  or  a  peti-  julraafraurt. 

4  tioner  or  demandant  within  ten  davs  after  the  time  limited  bv  law  for  \lll'  ?^?'  |  '•*• 

5  filing  an  appearance  and  answer,  or  withm  ten  days  after  the  time  al-  R  l.  128,  §  13. 

6  lowed  by  the  court  for  filing  an  answer,  claims  a  trial  by  jury.     If  trial  1904!  448! 

7  by  jury  is  claimed,  issues  therefor  upon  any  material  question  of  fact  1905,  249,  §  4; 

8  shall,  upon  motion  of  either  party,  be  framed  in  the  land  court,  and  1906,344,  §3. 

9  within  thirty  days  after  the  expiration  of  the  time  for  claiming  a  trial  |^'°;|,*";7. 

10  by  jury,  except  as  otherwise  provided  in  section  sixteen  and  in  chapter  Jyl^jfj^gg' l^- 

11  two  hundred  and  thirtv-seven,  copies  thereof  and  of  all  other  material  is?  Mass.  iss. 

'    .  190  Mas3.  190. 

12  papers  in  the  case,  certified  by  the  recorder,  shall  be  entered  by  the  192  Mass^  8, 

13  moving  party  in  the  superior  court  for  the  county  where  the  land  lies  for  193  .viass.  486. 

14  a  jury  trial  thereon.     Failure  to  enter  the  copies  and  papers  required  by  277/^^"'^'  *''' 

15  this  or  the  following  section  or  by  section  twenty-three  of  chapter  200  Mass!  225! 

16  two  hundred  and  thirtv-seven  within  the  times  limited  bv  said  sections,  ?S*  ^}?-^''-  ^^''• 

^  .  '     .  •  r>      I  I     .  *         •  .  173.  540. 

17  respectively,  shall  constitute  a  waiver  of  the  claim  to  a  trial  by  jury,  205  Mass.  458. 

18  and  thereafter  the  superior  court  shall  have  no  further  jurisdiction  of  the  257'Mass.  133. 

19  case.     Upon  the  motion  of  either  party  in  the  superior  court  the  cause  214  Mass!  329I 

20  shall  be  advanced  for  speedy  hearing,  but  no  matters  shall  be  tried  in  lis  Mass.  76. 

21  the  superior  court  except  those  specified  in  the  issues.     Questions  of  law  |i|  Majg.  533. 

22  arising  in  the  superior  court  may  be  taken  to  the  supreme  judicial  ^|^  l\m-  If^- 

23  court  for  revision  by  any  party  aggrieved  by  any  opinion,   ruling,  222  Mass.  407, 

24  direction  or  judgment  of  the  court,  in  the  same  manner  as  in  proceedings  223  Mass.  207. 

25  at  law  in  said  court.     Questions  of  law  arising  in  the  land  court  on  any  22.5  Mass!  531! 

26  decision  or  decree  may  be  taken  by  any  party  aggrieved  directly  to  the  H?  Mass!  379! 

27  supreme  judicial  court  for  revision  in  the  same  manner  in  which  ques-  III  l\l%-  Hf 

28  tions  of  law  are  taken  to  that  court  from  the  superior  court.    The  land  ^|§  ^j^^|  \l\- 

29  court,  after  anv  decision  or  decree  dependent  upon  questions  of  law,  mav  ^27. 

orv  i  1      1  '  •    ■  I  -1  1        ,'     1  •  '  .     264  Mass.  436. 

30  report  such  decision  or  decree,  with  so  much  ot  the  case  as  is  necessary  266  Mass.  208. 

31  for  understanding  such  questions  of  law,  for  the  determination  of  the  271  Mass!  191! 

32  supreme  judicial  court.  -"  ^^^''-  ^"- 
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Appeal  for 
jury  trial. 
when  per- 
mitted. 
Issues,  etc. 
189S,  562.  §  14. 
1899,  131,  §  2. 
R.  L.  128,  §  13. 
1902,  458,  5  1. 
1910,  560,  §  1. 
198  Mass.  521. 
262  Mass.  191. 


Section  16.     At  any  time  before  the  expiration  of  thirty  days  from  1 

the  entry  of  a  decree  in  a  case,  any  party  aggrieved  by  such  decree  2 

who  files  an  affidavit  in  court  that  he  has  not  received  notice  of  the  3 

proceedings  by  registered  mail  and  that  any  signature  of  his  appearing  4 

on  any  receipt  for  registered  mail  filed  with  the  papers  in  the  case  is  5 

neither  his  signature  nor  signed  by  one  having  authority  so  to  do,  and  6 

that  in  no  other  way  did  he  receive  actual  notice,  or  have  knowledge,  7 

of  the  pendency  of  the  proceedings  within  the  time  allowed  for  filing  an  8 

appearance  and  answer,  may  appeal  from  said  decree  for  a  jury  trial  9 

on  any  question  of  fact.     Within  said  thirty  days  after  such  decree,  10 

issues  shall  be  framed  in  the  land  court  and  the  case  entered  in  the  11 

superior  court  for  trial  as  provided  in  the  preceding  section.  12 


of^etlrmina-         SECTION  17.     The  clcrlv  of  the  superior  court,  after  the  determination 

tion  of  issues.  Qf  jgsues  froiii  the  land  court,  shall  certify  to  the  land  court  such  determi- 

r  urtner  pro-  .  .  .  *     .  _ 

ceedings.  natiou,  which  shall  be  conclusive  upon  said  court  as  to  such  issues;  but 

1899    131    S3.  .  .  . 

R.  l'.  128',  §  14.  the  land  court  may  hear  evidence  upon  other  material  questions  of  fact, 

^^  *'  **  '     ■  and  arguments  upon  the  cause,  before  making  its  decision. 


Certification 
of  decision  of 
supreme  ju- 
dicial court. 

1898,  562,  §  15. 

1899,  131,  §  3. 
R.  L.  128,  §  14. 
1904,  448,  §  1. 
190  Mass.  90. 


Section  18.     The  clerk  of  the  supreme  judicial  court,  upon  the  de-  1 

termination  of  proceedings  pending  therein  upon  appeal  or  exceptions  2 

from  the  land  court,  shall  certify  to  the  land  court  the  final  decision,  and  3 

the  land  court  shall  enter  the  final  decree  in  the  cause,  in  accordance  with  4 

the  certificate.  5 

198  Mass.  172.  215  Mass.  324. 


pfo'i"ut*e°  Section  19.     If  an  appellant  does  not  duly  prosecute  his  appeal  within  1 

?g]?c''L?f\''Vfl  the  time  limited,  the  original  order,  decision  or  decree  shall  stand  as  if  2 

1898,  562,  §  16.  i   i        i   i  i  o 

R.  L.  128,  §  15.  no  appeal  had  been  taken.  6 

1904,  448.  205  Mass.  529. 

Section  20.    [Repealed,  1931,  387,  §  2.]  1 


i898f'562,  §  18.      SECTION  21.     Costs  shall  be  taxed  and  the  collection  enforced  as  in 
R.  L.  128,  §  17.  ^jjg  superior  court  sitting  in  equity,  unless  a  different  provision  is  made. 


Filing  of  writs 
and  pleadings. 
1904,  448,  §  2. 


Section  22.    Writs,  petitions,  bills  and  pleadings  in  proceedings  in  1 

the  land  court  may  be  filed  with  the  recorder  of  the  land  court,  or  with  2 

the  register  of  deeds  for  the  district  where  the  land  or  any  part  thereof  3 

lies,  who  shall  immediately  index  the  proceedings  in  the  general  index  by  4 

the  names  of  the  parties,  and  transmit  the  papers  to  the  recorder.     The  5 

recorder  shall  cause  copies  of  said  papers  to  be  made  and  transmitted  to  6 

the  said  register  of  deeds,  who  shall  file  the  same,  and,  if  the  original  7 

papers  were  filed  with  the  recorder,  index  the  proceedings  as  above  pro-  8 

vided.     Whenever  such  papers  contain  a  reference  to  any  instruments  9 

recorded  in  the  registry  of  deeds  where  they  are  filed,  the  register  of  deeds  10 

shall  cause  a  minute  thereof  to  be  made  upon  the  margin  of  such  record.  11 


Copies  of  final 
decrees,  etc., 
to  be  trans- 
mitted to 
assistant 
recorder. 
1904,  448,  §  4. 


Section  23.     The  recorder  shall  transmit  copies  of  all  final  decrees  1 

and  executions  in  proceedings  mentioned  in  the  preceding  section  to  the  2 

register  of  deeds  for  the  district  where  the  land  or  any  part  thereof  lies,  3 

who  shall  file  and  index  the  same  in  the  manner  provided  in  said  section.  4 


Chap.  185.]  registration  of  title  to  land.  2487 

1  Section  24.     The  court  may  refer  any  such  proceeding  to  one  of  the  Order  of 

2  examiners  appointed  under  section  twelve,  who  shall  examine  and  report  examiner.  " 

3  on  whatever  matters  of  title  or  fact  the  court  shall  designate  in  its  order  J^s,  195!  ^  *' 

4  of  reference.    Such  reference,  if  made  immediately  upon  the  filing  or  entry 

5  of  the  proceeding,  shall  he  subject  to  section  thirty-seven,  so  far  as  ap- 

6  plicable,  hut  if  made  after  an  appearance  is  entered  for  a  defendant  or 

7  tenant,  it  shall  be  subject  to  section  forty-three. 

1  Section  25.     In  all  matters  within  its  jurisdiction,  the  court  shall  have  General  law 

2  all  the  powers  which  the  superior  court  has  in  actions  at  law  and  suits  powerl^of^ 

3  in  equity,   including  the  power  to  grant  injunctions  and  restraining  5s98!'562. 5 17. 

4  orders  in  accordance  with  the  procedure  provided  by  chapter  two  hun-  f^  ^^f  |  }6. 

5  dred  and  fourteen,  as  justice  and  equity  may  require,  except  that  it  i9h'  ese'. 

6  shall  hold  no  trials  by  jury. 

1920,573.  G.  L.  (ed.  of  1920)  185,  §§20,  25.  1931,  387.  §  2. 

ORIGINAL  REGISTRATION. 

1  Section  26.     Petitions  for  registration  of  title  may  be  made  by  the  Petitions  for 

,-,    p    11         .  V  t  registration. 

2  following  persons:  is9s.  562,  §  i9. 

3  First,  Persons  who  claim,  singly  or  collectively,  to  own  the  legal  estate  r™;  iJI',  §  i8. 

4  or  easements  or  rights  in  land  held  and  possessed  in  fee  simple.  2oi"Mlts'  495 

5  Second,  Persons  who  claim,  singlv  or  collectively,  to  have  the  power  ^ji  Mass.  442. 

.        .  1.  .  p      1        1  ■       1  .    1  •       214  Mass.  290. 

6  01  appointing  or  disposing  01  the  legal  estate  or  easements  or  rights  in  226  Mass.  532. 

7  land  held  and  possessed  in  fee  simple.  244  Mass!  sss.' 

8  Third,  Infants  and  other  persons  under  disability,  by  their  legally  ap- 

9  pointed  guardians;   but  the  person  in  whose  behalf  the  petition  is  made 

10  shall  be  named  as  petitioner. 

1 1  Fourth,  Corporations,  by  any  officer  duly  authorized  by  a  vote  of  the 

12  directors. 

,  13      One  or  more  tenants  for  a  term  of  years,  which  is  regarded  as  a  fee 

14  simple  in  section  one  of  chapter  one  hundred  and  eighty-six,  shall  not 

15  petition  except  jointly  with  those  who  claim  the  reversionary  interest 

16  which  makes  up  the  fee  simple  at  common  law;  nor  shall  a  mortgagor, 

17  except  as  hereinafter  provided,  petition  without  the  written  consent  of 

18  the  mortgagee;   nor  shall  a  married  woman  petition  without  the  written 

19  consent  of  her  husband,  unless  she  holds  the  land  as  her  separate  prop- 

20  erty  or  has  a  power  to  appoint  the  land  in  fee  simple,  or  is  living  apart 

21  from  her  husband  for  a  justifiable  cause  which  has  been  established  by 

22  a  decree  of  court;    nor  shall  one  or  more  tenants  petition  who  claim  un- 

23  divided  shares  less  than  a  fee  simple  in  the  whole  land  described  in  the  pe- 

24  tition  for  registration.    If  the  holder  of  a  mortgage  does  not  consent  to 

25  the  petition,  it  may  be  entered  nevertheless,  and  the  title  registered, 

26  subject  to  tlie  mortgage,  which  may  be  dealt  with  or  foreclosed  as  if  the 

27  land  subject  to  it  had  not  been  registered.    The  decree  of  registration 

28  in  such  case  shall  describe  the  mortgage,  and  shall  state  that  it  has  not 

29  been  registered  and  that  registration  is  made  subject  to  it,  and  shall  pro- 

30  vide  that  no  subsequent  certificate  shall  be  issued  and  no  further  papers 

31  registered  relative  to  such  land  after  a  foreclosure  of  such  mortgage. 

1  Section  26A.     Petitions  for  the  confirmation  of  title  without  regis-  Petitions  for 

2  tration  may  be  made  by  the  following  persons:  of"titie  without 

3  First,  Persons  who  claim,  singly  or  collectively,  to  own  a  legal  estate  i93i''457!'§' 2. 

4  or  easement  or  right  in  land  held  and  possessed  in  fee  simple. 
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Second,  Persons  who  claim,  singly  or  collectively,  to  have  the  power  5 

of  appointing  or  disposing  of  a  legal  estate  or  easement  or  right  in  land  6 

held  and  possessed  in  fee  simple.  7 

Third,  Infants  and  other  persons  under  disability,  by  their  legally  8 

appointed  guardians;    but  the  person  in  whose  behalf  the  petition  is  9 

made  shall  be  named  as  petitioner.  10 

Fourth,  Corporations,  by  any  officer  duly  authorized  by  a  vote  of  the  11 

corporation  or  its  governing  board.  12 


Filing  of 
petition. 
Record  of 
memorandum. 

1898.  562,  §  20. 

1899,  131,  §  4. 
R.  L.  128,  §19. 


Section  27.  The  petition  may  be  filed  with  the  recorder,  or  with 
the  assistant  recorder  at  the  registry  of  deeds  for  any  district  where  the 
land,  or  any  part  thereof,  lies.  Upon  filing  his  petition,  the  petitioner 
shall  forthwith  cause  to  be  filed  in  the  registry  of  deeds  for  each  district 
where  any  part  of  the  land  lies  a  memorandum  stating  that  the  petition 
for  registration  has  been  filed,  the  date  and  place  of  filing,  and  a  copy  of 
the  description  in  the  petition  of  the  land  or  of  so  much  thereof  as  is 
within  the  district.  Such  memorandum  shall  be  recorded  and  indexed  8 
by  the  register  with  the  records  of  deeds.  Each  assistant  recorder  shall  9 
also  keep  an  index  of  all  petitions  in  his  district,  and  in  every  case  where  10 
the  petition  is  filed  with  him  shall  transmit  the  petition,  the  papers  11 
and  plans  filed  therewith  and  such  memorandum,  when  recorded,  to  12 
the  recorder.  13 


Form  and  SECTION  28.     The  petition  shall  be  in  writing,  signed  and  sworn  to  1 

petition.  bv  cach  petitioner  or  bv  a  person  dulv  authorized  in  his  behalf.     It  shall  2 

1898  562    §  21        *  *  ''  -    • 

R.  l'.  128',  §  2o!  contain  a  description  of  the  land,  and  shall  state  whether  the  petitioner  3 

is  married;    and  if  married,  the  name  of  the  wife  or  husband;    and  if  4 

unmarried,  whether  he  or  she  has  been  married,  and  if  so,  when  and  how  5 

the  marriage  relation  terminated ;  and  if  by  divorce,  when,  where  and  by  ,6 

what  court  the  divorce  was  granted.    It  shall  also  state  the  name  in  full  7 

and  the  address  of  the  petitioner,  and  the  names  and  addresses  of  the  8  ' 

adjoining  owners  and  occupants,  if  known;   and  if  not  known,  it  shall  9 

state  what  search  has  been  made  to  find  them.  10 

i^nd'bo°uSdi^g       Section  29.     If  the  petition  describes  the  land  as  bounded  on  a  public  1 

i898''562  §  25  ^T  private  way,  it  shall  state  whether  or  not  the  petitioner  claims  any  2 

f9'2^iiMa'  220'''  ^^^  "^'hat  land  within  the  limits  of  the  way,  and  whether  the  petitioner  3 

desires  to  have  the  line  of  the  way  determined.  4 


Petition  sub- 
ject to  mort- 
gage or  lease. 
1898,  562,  §  27. 
1900,  354,  §  4. 
R.  L.  128,  §  26. 


Section  30.  If  a  petition  is  made  subject  to  an  existing  recorded 
mortgage,  the  holder  of  which  has  consented  thereto,  or  subject  to  a 
recorded  lease  for  a  term  exceeding  seven  years,  or  if  the  registration  is 
to  be  made  subject  to  such  a  mortgage  or  lease  executed  after  the  time 
of  the  petition  and  before  the  date  of  the  transcription  of  the  decree,  the 
petitioner,  before  a  decree  of  registration  is  entered,  shall,  if  required 
by  the  court,  file  a  certified  copy  of  such  mortgage  or  lease,  and  shall 
cause  the  original,  or,  in  the  discretion  of  the  court,  a  certified  copy 
thereof,  to  be  presented  for  registration ;  and  no  registration  fee  shall  be 
charged  for  registering  such  original  mortgage  or  lease  or  such  certified 
copy. 


1 

2 

3 
4 
5 
6 
7 
8 
9 
10 
11 


&dud°c°s"verai       Section  31.     A  petition  may  include  two  or  more  contiguous  parcels     1 
Amendmenr'    of  land,  or  two  or  morc  parcels  which  constitute  one  holding  under  one     2 
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3  and  the  same  title,  within  the  same  registry  district.    But  two  or  more  by  order 

4  persons,  who  claim  in  the  same  parcels  different  interests  which  col-  i898,"562,  5  24. 

5  lectively  make  up  the  legal  estate  in  fee  simple  in  each  parcel,  shall  not  r^^'l.  lis,  523. 

6  join  in  one  petition  for  more  than  one  parcel  unless  their  interests  are  ^"^  ^*"-  ^^*- 

7  alike  in  each  and  every  parcel.    The  court  may  at  any  time  order  a  peti- 

8  tion  to  be  amended  by  striking  out  one  or  more  of  the  parcels,  or  by  a 

9  severance  of  the  petition. 

1  Section  32.    Amendments  to  the  petition,  including  joinder,  substi-  fj^p^fS*' 

2  tution,  or  discontinuance  as  to  parties,  shall  be  allowed  by  the  court  at  Jf^£'^^|'  |^|- 

3  any  time  upon  just  and  reasonable  terms;  but  all  amendments  shall  be  201  Massiiss.' 

4  in  writing,  signed  and  sworn  to,  like  the  original. 

1  Section  33.     The  petitioner  shall  file  with  the  petition  a  plan  of  the  Filing  of  plans 

2  land,  and  all  original  muniments  of  title  within  his  control.    Such  original  ments" Further 

3  muniments  as  affect  land  not  included  in  the  petition  may  be  withdrawn  IsM^'el?' 

4  upon  filing  certified  copies  thereof.    If  a  petition  is  dismissed  or  discon-  rI*' 1^2*8, 

5  tinued,  the  petitioner  may,  with  the  consent  of  the  court,  withdraw  such  l^/li^g'3  540 

6  original  muniments  of  title.    The  court  may,  in  any  case  before  decree, 

7  require  a  further  survey  to  be  made  for  the  purpose  of  determining  bound- 

8  aries,  and  may  order  durable  bounds  to  be  set,  and  referred  to  in  the 

9  petition,  by  amendment.    The  expense  of  survey  and  bounds  shall  be 

10  taxed  in  the  costs  of  the  case  and  may  be  apportioned  among  the  parties 

1 1  as  justice  may  require.    If  no  persons  appear  to  oppose  the  petition,  such 

12  expense  shall  be  borne  by  the  petitioner. 

1  Section  34.    The  court  may  by  general  rule  require  additional  facts  Additional 

2  to  be  stated  in  the  petition  and  may  require  the  filing  of  additional  papers.  isqI,  502, 5  28. 

R.  L.  128,  5  27. 

1  Section  35.    If  the  petitioner  is  not  a  resident  of  the  commonwealth,  Agent  for  non- 

2  he  shall  file  witli  his  petition  a  paper  appointing  an  agent  residing  in  the  peTitfoner. 

3  commonwealth,  giving  his  name  in  full  and  post  office  address,  and  shall  r.^l,  12I',  Hi! 

4  therein  agree  that  the  service  of  any  legal  process  in  proceedings  under 

5  or  growing  out  of  the  petition  shall  be  of  the  same  legal  effect  if  made  on 

6  said  agent  as  if  made  on  the  petitioner  within  the  commonwealth.    If  the 

7  agent  dies,  or  removes  from  the  commonwealth,  the  petitioner  shall 

8  forthwith  make  another  appointment ;  and  if  he  fails  so  to  do,  the  court 

9  may  dismiss  the  petition. 

1  Section  36.    After  the  filing  of  a  petition  and  before  registration,  the  Record  of 

2  land  therein  described  may  be  dealt  with,  and  instruments  relating  thereto  pe^n'dinrpeti- 

3  shall  be  recorded  in  the  same  manner,  as  if  no  such  petition  had  been  l'89s,"562,  §  29. 

4  filed;   but  all  instruments  left  for  record  which  relate  to  such  land  shall  R- L- 12s,  §2S. 

5  be  indexed  in  the  usual  manner  in  the  registry  indexes  and  in  the  index 

6  of  petitions.    As  soon  as  a  petition  is  disposed  of,  the  recorder  shall  make 

7  a  memorandum  stating  the  disposition  of  the  case,  and  shall  send  the 

8  same  to  the  register  of  deeds  for  the  proper  district  or  districts,  who  shall 
!)  record  and  index  it  with  the  records  of  deeds  and  in  the  index  of  petitions. 

U)  If  a  decree  of  registration  of  title  is  entered  the  land  included  in  the 

1 1  decree  shall,  when  the  decree  is  transcribed  as  provided  in  section  forty- 

12  eight,  become  registered  land,  and  thereafter  no  deeds  or  other  instru- 

13  ments  which  relate  solelv  to  such  land  shall  be  recorded  with  the  records 
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of  deeds,  but  shall  be  registered  in  the  registration  book  and  filed  and  14 
indexed  with  the  records  and  documents  relating  to  registered  land.  15 

MarnTe"  *°  SECTION  37.    Immediately  after  the  filing  of  a  petition,  the  court  shall  1 

i898"^56^''^§  30  enter  an  order  referring  it  to  one  of  the  examiners  of  title,  who  shall  search  2 

R.  l'.  128, 1 29.  the  records  and  investigate  all  facts  stated  in  the  petition,  or  otherwise  3 

brought  to  his  notice,  and  shall  file  in  the  case  a  report  thereon,  conclud-  4 

ing  with  a  certificate  of  his  opinion  upon  the  title.    The  recorder  shall  5 

give  notice  to  the  petitioner  of  the  filing  of  such  report.    If  the  opinion  of  6 

the  examiner  is  adverse  to  the  petitioner,  he  shall  be  allowed  by  the  court  7 

a  reasonable  time  in  which  to  elect  to  proceed  further  or  to  withdraw  his  8 

petition.  The  election  shall  be  made  in  writing  and  filed  with  the  recorder.  9 

^notice  of           Section  38.    If,  in  the  opinion  of  the  examiner,  the  petitioner  has  a  1 

petition           good  title  as  alleged,  and  proper  for  registration,  or  if  the  petitioner,  after  2 

noti?e°            an  adverse  opinion  of  the  examiner,  elects  to  proceed  further,  the  recorder  3 

n^t  128,  §  so!  shall,  immediately  upon  the  filing  of  the  examiner's  opinion,  or  upon  4 

i92s:  129!  I }:    the  filing  of  the  petitioner's  election,  as  the  case  may  be,  cause  notice  of  5 

250  MasB.  140.   ^j^g  filing  of  the  petition  to  be  published  in  a  newspaper  published  in  the  6 

district  where  any  portion  of  the  land  lies.    The  notice  shall  be  issued  7 

by  order  of  the  court,  attested  by  the  recorder,  and  shall  be  in  form  sub-  8 

stantially  as  follows:  9 

Commonwealth  of  Massachusetts. 

Land  Court. 

To  (here  insert  the  names  of  all  persons  known  to  have  an  adverse  interest,  and 
the  adjoining  owners  and  occupants  so  far  as  known),  and  to  all  luhom  it  may 
concern: 

Whereas  a  petition  has  been  presented  to  said  court  by  (name  or  names  and 
address)  to  register  and  confirm  his  (or  their)  title  in  the  following  described 
land  (insert  description) . 

If  you  desire  to  make  any  objection  or  defense  to  said  petition  you  or  your 
attorney  mast  file  a  written  appearance  and  an  answer  under  oath,  setting  forth 
clearly  and  specifically  your  objections  or  defense  to  each  part  of  said  petition, 
in  the  office  of  the  recorder  of  said  court  in  Boston,  (designation  of  location) 
or  in  the  office  of  the  assistant  recorder  of  said  court  at  the  registry  of  deeds 
at  in  the  county  of  where  a  copy  of  the  plan  filed 

with  said  petition  is  deposited,  on  or  before  the  day  of 

next.  Unless  an  appearance  is  so  filed  by  or  for  you,  your  default  will  be  re- 
corded, the  said  petition  will  be  taken  as  confessed  and  you  will  be  forever 
barred  from  contesting  said  petition  or  any  decree  entered  thereon. 

Witness,  ,  Esquire,  judge  of  said  court,  this  day 

of  in  the  year  nineteen  hundred  and 

Attest  with  the  seal  of  said  court 

Recorder. 

SlilkTlnd           Section  39.    The  return  day  of  said  notice  shall  be  not  less  than  1 

TnoTce          twenty  nor  more  than  sixty  days  after  the  date  of  issue.    The  court  shall  2 

1898°,  562,  §  32.  also,  wlthiu  seven  days  after  publication  of  said  notice  in  a  newspaper,  3 

i?°l'.  ill',  1 31.  cause  a  copy  thereof  to  be  sent  by  the  recorder  by  mailing  a  registered  4 

192  Mall:  22o;   Icttcr  to  cvcry  person  named  therein  whose  address  is  known.     The  5 

court  shall  also  cause  a  duly  attested  copy  of  the  notice  to  be  posted  in  6 

a  conspicuous  place  on  each  parcel  of  land  included  in  the  petition,  by  a  7 

sheriff  or  deputy  sheriff,  fourteen  days  at  least  before  the  return  day  8 

thereof,  and  his  return  shall  be  conclusive  proof  of  such  service.    If  the  9 

petitioner  requests  to  have  the  line  of  a  public  way  determined,  the  court  10 
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1 1  shall  order  notice  to  be  given  by  the  recorder,  by  mailing  a  registered  letter 

12  to  the  mayor  of  the  city  or  to  one  of  the  selectmen  of  the  town  or  towns 

13  where  the  land  lies,  or,  if  the  way  is  a  highway,  to  one  of  the  county 

14  commissioners  of  the  county  or  counties  w-here  the  land  lies.  If  the  land 
1.5  borders  on  a  river,  navigable  stream  or  shore,  or  on  an  arm  of  the  sea 

16  where  a  river  or  harbor  line  has  been  established,  or  on  a  great  i)ond, 

17  or  if  it  otherwise  appears  from  the  petition  or  the  proceedings  that  the 

15  commonwealth  may  have  a  claim  adverse  to  that  of  the  petitioner,  notice 

19  shall  be  given  in  the  same  manner  to  the  attorney  general.    The  court  may 

20  also  cause  other  or  further  notice  of  the  petition  to  be  given.    The  court 

21  shall,  so  far  as  it  considers  it  possible,  require  proof  of  actual  notice  to  all 

22  adjoining  owners  and  to  all  persons  who  appear  to  have  any  interest  in 
2.3  or  claim  to  the  land  included  in  the  petition.    Notice  to  such  persons  by 

24  mail  shall  be  by  registered  letter.    The  certificate  of  the  recorder  that 

25  he  has  served  the  notice  as  directed  by  the  court,  by  publishing  or  mail- 
2(3  ing,  shall  be  filed  in  the  case  before  the  return  day,  and  shall  be  con- 
27  elusive  proof  of  such  service. 

1  Section  40.     Upon  the  return  of  the  notice,  and  upon  proof  of  service  Guardian 

2  of  all  orders  of  notice  issued,  the  court  may  appoint  a  disinterested  person  i898,'5B2,  §  33. 

3  to  act  as  guardian  ad  litem  for  minors,  and  for  persons  under  disability,  r.^l.  ils.  1 32. 

4  and  for  all  persons  not  in  being,  unascertained,  unknown  or  out  of  the  ^^^'  *^^-  ^  ^■ 

5  commonwealth,  who  may  have  an  interest.  The  compensation  of  the 
C  guardian  shall  be  determined  by  the  court  and  paid  as  part  of  the  expenses 
7  of  the  court. 

1  Section  41.     Any  person  who  claims  an  interest,  whether  named  in  Answer. 

2  the  notice  or  not,  may  appear  and  file  an  answer  on  or  before  the  return  r.  l'.  128,  §  33! 

3  day,  or  within  such  further  time  as  the  court  may  allow.    The  answ-er  shall 

4  state  all  objections  to  the  petition,  shall  set  forth  the  interest  claimed  by 

5  the  person  who  files  it,  and  shall  be  signed  and  sworn  to  by  him  or  by  a 

6  person  in  his  behalf. 

1  Section  42.     If  no  person  appears  and  answers  within  the  time  al-  2-3'i"e°Iijt°' 

2  lowed,  the  court  may  at  once  upon  motion  of  the  petitioner,  no  reason  Fg^l'^'jg,     3- 

3  to  the  contrary  appearing,  order  a  general  default  to  be  recorded  and  the  R.  l'.  128',  5  34! 

4  petition  to  be  taken  for  confessed.     By  the  description  in  the  notice, 

5  "to  all  whom  it  may  concern",  all  the  world  are  made  parties  defendant 

6  and  shall  be  concluded  by  the  default  and  order.     After  such  default 

7  and  order,  the  court  may  enter  a  decree  confirming  the  title  of  the  peti- 

8  tioner  and  ordering  registration  thereof.    The  court  shall  not  be  bound 

9  by  the  report  of  the  examiner  of  title,  but  may  require  other  or  further 
10  proof. 

1  Section  43.     If,  in  any  case,  an  appearance  is  entered  and  answer  Hearing. 

2  filed,  the  case  shall  be  set  down  for  hearing  on  the  motion  of  either  party,  Sa'/tenetc." 

3  but  a  default  and  order  shall  first  be  entered  against  all  persons  who  flo  ^^f;  fas'.  |  tf. 

4  not  appear  and  answer,  in  the  manner  provided  in  the  preceding  section.  Jgos'^gf'  ^  '■ 

5  The  court  may  refer  the  case  or  any  part  thereof  to  one  of  the  examiners  203  iiasa.  68. 

6  of  title,  as  master,  to  hear  the  parties  and  their  evidence,  and  make  report 

7  thereof  to  the  court.     His  report  shall  have  the  same  effect  as  that  of  a 

8  master  appointed  by  the  superior  court  in  equity,  and  he  shall  proceed 

9  according  to  the  rules  of  said  court  applicable  to  masters,  except  as  the 
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same  may  be  modified  by  the  rules-of  the  land  court.  The  compensation  10 
of  a  master  appointed  under  this  section,  and  of  an  examiner  under  sec-  11 
tion  twenty-four,  shall  be  awarded  by  the  land  court,  and  shall  be  paid  12 
by  the  county  where  the  land  involved  in  the  proceedings  is  situated,  13 
except  that  said  compensation  may  be  awarded  by  the  land  court  in  its  14 
discretion  as  a  part  of  the  taxable  costs  of  the  proceedings,  in  which  case  15 
the  compensation  shall  be  paid  as  decreed  by  said  court.  16 


Dismissal, 
etc.,  of 
petition. 
1898,  562, 
R.  L.  128. 
1910,  245, 
198  Mass. 
201  Mass. 
204  Mass. 
208  Mass. 


§  37. 

§36. 

i  1. 

172. 

158. 

337. 

510. 


Section  44.     If  the  court  finds  that  the  petitioner  has  not  title  proper  1 

for  registration,  a  decree  shall  be  entered  dismissing  the  petition,  and  2 

such  decree  may  be  ordered  to  be  without  prejudice,  in  whole  or  in  part,  3 

but  unless  so  ordered  it  shall  bind  the  parties,  their  privies  and  the  land  4 

in  respect  of  any  issue  of  fact  which  has  been  tried  and  determined.     The  5 

petitioner  may  withdraw  his  petition  at  any  time  before  final  decree,  6 

upon  terms  fixed  by  the  court.     The  court  may  require  a  petitioner  who  7 

moves  to  withdraw  his  petition  or  to  substitute  .some  other  person  as  8 

petitioner,  to  stipulate  that  he  shall  be  bound  by  the  result  of  any  issue  9 

of  fact  which  has  been  tried  and  determined,  and  such  stipulation  shall  10 

bind  the  parties,  their  privies  and  the  land  itself.  11 


Decree  of  con- 
firmation and 
registration. 
Effect. 

1898,  562.  §  38. 
R.  L.  128,  §37. 
1910,  560,  §  4. 
1923,  374,  §  3. 
175  Mass.  71. 
194  Mass.  40. 
198  Mass.  172. 
213  Mass.  128. 
228  Mass.  385. 
245  Mass.  242. 
262  Mass.  555. 
179  U.  S.  405. 


Section  45.    If  the  coiu-t,  after  hearing,  finds  that  the  petitioner  has  1 

title  proper  for  registration,  a  decree  of  confirmation  and  registration  2 

shall  be  entered,  which  shall  bind  the  land  and  quiet  the  title  thereto,  3 

subject  only  to  the  exceptions  stated  in  the  following  section.     It  shall  4 

be  conclusive  upon  and  against  all  persons,  including  the  commonwealth,  5 

whether  mentioned  by  name  in  the  petition,  notice  or  citation,  or  in-  6 

eluded  in  the  general  description  "to  all  whom  it  may  concern".     Such  7 

decree  shall  not  be  opened  by  reason  of  the  absence,  infancy  or  other  8 

disability  of  any  person  affected  thereby,  nor  by  any  proceeding  at  law  9 

or  in  equity  for  reversing  judgments  or  decrees;    subject,  however,  to  10 

the  right  of  any  person  deprived  of  land,  or  of  any  estate  or  interest  11 

therein,  by  a  decree  of  registration  obtained  by  fraud  to  file  a  petition  12 

for  review  within  one  year  after  the  entr\-  of  the  decree,  provided  no  13 

innocent  purchaser  for  value  has  acquired  an  interest.     If  there  is  any  14 

such  purchaser,  the  decree  of  registration  shall  not  be  opened  but  shall  15 

remain  in  full  force  and  effect  forever,  subject  only  to  the  right  of  appeal  16 

as  provided  by  law  from  time  to  time.     But  any  person  aggrieved  by  17 

such  decree  in  any  case  may  pursue  his  remedy  in  tort  against  the  peti-  18 

tioner  or  against  any  other  person  for  fraud  in  procuring  the  decree.  19 


Tenure  of 
holder  of 
certificate 
of  title. 
1898,  562,  § 
1899, 131,  § 
R.  L.  128,  § 


1915,  290. 


Section  46.  Every  petitioner  receiving  a  certificate  of  title  in  pur-  1 
suance  of  a  decree  of  registration,  and  every  subsequent  purchaser  of  2 
registered  land  taking  a  certificate  of  title  for  value  and  in  good  faith,  3 
shall  hold  the  same  free  from  all  encumbrances  except  those  noted  on  4 
the  certificate,  and  any  of  the  following  encumbrances  which  may  be  5 
existing:  6 

First,  Liens,  claims  or  rights  arising  or  existing  under  the  laws  or  con-  7 
stitution  of  the  United  States  or  the  statutes  of  this  commonwealth  which  8 
are  not  by  law  required  to  appear  of  record  in  the  registry  of  deeds  in  9 
order  to  be  valid  against  subsequent  purchasers  or  encumbrances  of  10 
record.  1 1 

Second,  Taxes,  within  two  years  after  they  have  been  committed  to  12 
the  collector.  13 
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14  Third,  Any  highway,  town  way,  or  any  private  way  laid  out  under 

15  section  twenty-one  of  chapter  eighty-two,  if  the  certificate  of  title  does 
IT)  not  state  that  the  boundary  of  such  way  has  been  determined. 

17      Fourth,  Any  lease  for  a  term  not  exceeding  seven  years. 

IS      Fifth,  Any  Iiat)ilit.v  to  assessment  for  betterments  or  other  statutory  ^f},^-^- 

19  liability,  except  for  taxes  payable  to  the  commonwealth,  which  attaches 

20  to  land  in  the  commonwealth  as  a  lien;   but  if  there  are  easements  or 

21  other  rights  appurtenant  to  a  parcel  of  registered  land  which  for  any 

22  reason  have  failed  to  he  registered,  such  easements  or  rights  shall  remain 

23  so  appurtenant  notwithstanding  such  failure,  and  shall  be  held  to  pass 

24  with  the  land  until  cut  off  or  extinguished  by  the  registration  of  the 

25  servient  estate,  or  in  any  other  manner. 

1  Section  47.    E\ery  decree  of  registration  shall  bear  date  of  the  year,  Contents  of 

2  month,  dav,  hour  and  minute  of  its  entrv  and  shall  be  signed  by  the  1898^562,  §  40. 

3  recorder.     It  shall  state  whether  the  owner  of  the  land  registered  is  ig's  Mass!  172. ' 

4  married  or  unmarried,  and  if  married,  the  name  of  the  husband  or  wife.  HI  Hill  Hf 

5  If  such  owner  is  under  disability  it  shall  state  the  nature  thereof,  and  if  lis  Mass.  242: 

6  a  minor,  shall  state  his  age.     It  shall  contain  a  description  of  the  land  as  -61  m^^^-  *7- 

7  finally  determined  by  the  court,  shall  set  forth  the  estate  of  the  owner 

8  and  also,  in  such  manner  as  to  show  their  relative  priority,  all  particu- 

9  lar  estates,  mortgages,  easements,  liens,  attachments  and  other  encum- 

10  brances,  including  rights  of  husband  or  wife,  if  any,  to  which  the  land 

11  or  the  owner's  estate  is  subject,  and  may  contain  any  other  matter 

12  properly  to  be  determined  in  pursuance  of  this  chapter.  The  decree  shall 
lo  be  stated  in  a  form  convenient  for  transcription  upon  the  certificates  of 
14  title  hereinafter  mentioned. 

1  Section  48.     Immediately  upon  the  entry  of  the  decree  of  registra-  Transcription 

2  tion,  the  recorder  shall  send  a  certified  copy  thereof,  under  the  seal  of  the  ^egistTy.^ '" 

3  court,  to  the  register  of  deeds  for  the  district  or  districts  where  the  land  ?atecerti6cate. 

4  lies,  and  the  register,  as  assistant  recorder,  shall  transcribe  the  decree  in  ^^^l\  jH;  |  '^\ 

5  a  book  to  be  called  the  registration  book,  in  which  a  leaf  or  leaves  in  i928, 272,  §1. 

6  consecutive  order  shall  be  devoted  exclusively  to  each  title,  and  note 

7  therein  the  day,  hour  and  minute  when  said  decree  is  transcribed.    The 

8  entry  made  by  the  assistant  recorder  in  this  book  in  each  case  shall  be 

9  the  original  certificate  of  title,  shall  be  signed  by  him  and  sealed  with  the 

10  seal  of  the  court.    All  certificates  of  title  shall  be  numbered  consecutively, 

1 1  beginning  with  number  one.     The  assistant  recorder  shall  in  each  case 

12  make  an  exact  duplicate  of  the  original  certificate,  including  the  seal,  but 

13  putting  on  it  the  words  "Owner's  duplicate  certificate",  and  deliver  it  to 

14  the  owner  or  to  his  duly  authorized  attorney.     In  case  of  a  variance 

15  between  the  owner's  duplicate  certificate  and  the  original  certificate,  the 

16  original  shall  prevail.     The  certified  copy  of  the  decree  of  registration 

17  shall  be  filed  and  numbered  by  the  assistant  recorder,  with  a  reference 
IS  noted  on  it  to  the  place  of  record  of  the  original  certificate  of  title.    If, 

19  however,  a  petition  includes  land  lying  in  more  than  one  district,  the  court 

20  shall  cause  the  part  lying  in  each  district  to  be  described  separately  by 

21  metes  and  bounds  in  the  decree  or  decrees  of  registration,  the  recorder 

22  shall  send  to  the  assistant  recorder  for  each  registry  district  a  copy  of  the 

23  decree  containing  a  description  of  the  land  within  that  district,  and  the 

24  assistant  recorder  shall  register  the  same  and  issue  an  owner's  duplicate 

25  therefor;   and  thereafter,  for  all  matters  pertaining  to  registration,  the 

26  portion  in  each  district  shall  be  treated  as  a  separate  parcel  of  land.    Said 
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owner's  duplicate  certificate,  for  all  the  purposes  of  this  chapter,  may  27 

be  produced  by  photographic  process  from  the  original  certificate  of  title,  28 

either  in  whole  or  in  part,  and  the  photographic  copy  of  an  assistant  29 

recorder's  signature  on  a  duplicate  certificate  so  produced  shall  have  the  30 

same  validity  as  his  written  signature.  31 


or^ipnai  and  SECTION  49.    The  Certificate  first  registered  in  pursuance  of  a  decree 

certificates.  pf  registration  in  regard  to  any  parcel  of  land  shall,  in  the  registration 
R^  l'.  128,  § 4i:  book,  be  entitled  "Original  certificate  of  title,  entered  pursuant  to 
decree  of  the  land  court,  dated  at"  (stating  time  and  place  of  entry  of 
decree  and  the  number  of  the  case).  The  certificate  shall  take  effect 
from  the  date  of  the  transcription  of  the  decree.  Subsequent  certificates 
relating  to  the  same  land  shall  be  in  like  form,  but  shall  be  entitled 
"Transfer  from  No.  "  (the  number  of  the  last  previous  certificate 

relating  to  the  same  land),  and  also  the  words  "Originally  registered" 
(date,  volume  and  page  of  registration). 


1 
2 

3 
4 
5 
6 
7 
8 
9 
10 


DupHcate  ^^  SECTION  50.     If  two  or  more  persons  are  registered  owners  as  tenants  1 

estates  in  jjj  commoH,  or  othcrwisc,  one  owner's  duplicate  certificate  may  be  2 

1898^562. 5  43.  issucd  for  the  whole  land  or  a  separate  duplicate  may  be  issued  to  each  3 

"for  his  undivided  share.  "  4 


Surrender  of  SECTION  51.     A  registered  owner  holding  one  duplicate  certificate 

issue  of  sub-      for  several  distinct  parcels  of  land  may  surrender  it,  with  the  approval  of 

i898!562,  §  44.  the  court,  and  take  out  several  certificates  for  portions  thereof,  or  if  he 

R.  L.  128, 5  43.  Y^^Yds  separate  duplicate  certificates  for  several  distinct  parcels,  he  may 

surrender  them  and,  with  like  approval,  take  out  a  single  duplicate 

certificate  for  the  whole  land,  or  several  certificates  for  different  portions     6 

thereof.    An  owner  who  subdivides  a  tract  of  registered  land  into  lots     7 

shall  file  with  the  recorder  a  plan  thereof,  when  applying  for  a  new    8 

certificate  or  certificates,  and  the  court,  before  issuing  the  same,  shall     9 

cause  the  plan  to  be  verified,  and  require  that  all  boundaries,  streets  10 

and  passageways  shall  be  distinctly  and  accurately  delineated  thereon.  11 


Section  52.     The  obtaining  of  a  decree  of  registration  and  the  entry 

of  a  certificate  of  title  shall  be  regarded  as  an  agreement  running  with 

S'.  562, 1 45.  the  land  and  binding  upon  the  petitioner  and  his  successors  in  title 

"  ' "  that  the  land  shall  be  and  forever  remain  registered  land  and  subject 

to  this  chapter  and  all  acts  in  amendment  thereof. 


Certificate 
an  agreement 
rtinning  with 
land 


R.  L.  128, 


Prescription,  SECTION  53.     No  title  to  registered  land,  or  easement  or  other  right 

affect  registered  therein,  in  derogation  of  the  title  of  the  registered  owner,  shall  be  acquired 
i89s',  562,  §  46.  by  prcscriptlou  or  adverse  possession.  Nor  shall  a  right  of  way  by  neces- 
192^,  117.'    *^'  sity  be  implied  under  a  conveyance  of  registered  land. 

261  Mass.  47. 


ownaiMT-  Section  54.     The  original  certificate  in  the  registration  book,  any 

as  evidence'.'  copy  thereof  duly  certified  under  the  signature  of  the  recorder  or  an 
1898!  562,  §  47.  assistant  recorder  and  the  seal  of  the  court,  and  also  the  owner's  dupli- 
fis^uZiAef:  cate  certificate,  shall  be  received  as  evidence  in  all  courts  of  the  com- 
262  Mass.  555.  jjjQjjwealth,  and  shall  be  conclusive  as  to  all  matters  contained  therein, 
except  as  otherwise  provided  in  this  chapter. 
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1  Section  55.     Every  certificate  of  title  shall  set  forth  the  names  of  ^™^"a'f/' 

2  all  the  persons  whose  estates  make  up  the  estate  in  fee  simple  in  the  j,**^?' ^E- MS- 

3  whole  land,  and  duplicate  certificates  may  be  issued  to  each  person,  but 

4  the  recorder  or  assistant  recorder  shall  note  in  the  registration  book  and 

5  on  each  duplicate,  to  whom  such  duplicate  was  issued. 


1  Section  56.     The  recorder,  under  the  direction  of  the  court,  shall  indexes,  rec- 

,.  ii.111  !»•■  '^''d  books,  etc, 

2  make  and  keep  mdexes  of  all  petitions  and  of  all  decrees  or  registration,  J*^^£-^||'  |*|- 

3  and  siiall  also  index  and  classify  all  papers  and  instruments  filed  in  his 

4  office  relating  to  petitions  and  to  registered  titles.     The  recorder  shall 

5  also,  under  the  direction  of  the  court,  cause  forms  of  indexes  and  regis- 

6  tration  and  entry  books  to  be  prepared  for  the  use  of  the  assistant  re- 

7  corders.    The  court  shall  prepare  and  adopt  convenient  forms  of  certifi- 

8  cates  of  title  and  shall  also  adopt  general  forms  of  memoranda  to  be  used 

9  by  the  assistant  recorders  in  registering  the  common  forms  of  conveyance 
10  and  other  instruments  to  express  briefly  their  effect. 

1  Section  56A.     Petitions  for  the  confirmation  of  title  without  regis-  Petitions  for 

2  tration  and  all  proceedings  thereunder  shall  be  governed  by  the  provisions  of  titie'with- 

3  of  this  chapter  applicable  to  petitions  and  proceedings  for  the  confirmation  tiinyeTc!"^" 

4  and  registration  of  title  except  as  otherwise  provided  in  this  chapter.  fert"in''pr^ 

5  Upon  the  recording  in  the  registry  of  deeds  for  the  district  where  the  JgaJ^lsy  'j*' 

6  land,  or  any  portion  thereof,  lies,  of  a  copy  of  the  decree  issued  pursuant 

7  to  such  petition  for  confirmation  of  title  without  registration,  the  owner 

8  of  such  land,  as  determined  by  such  decree,  shall  hold  the  title  thereto  free 

9  from  all  encumbrances  except  those  set  forth  or  referred  to  in  said  decree 

10  and  those  specified  in  section  forty-six.    Nothing  contained  in  this  chapter 

11  shall  be  so  construed  as  to  prevent  the  registration  of  title  to  land  or  ease- 

12  ments  or  rights  under  the  provisions  thereof  on  proceedings  commenced 

13  either  prior  or  subsequent  to  a  decree  confirming  title  without  registra- 

14  tion.    Section  ninety-nine  shall  not  apply  to  proceedings  for  confirmation 

15  of  title  without  registration. 

VOLUNTARY   DEALING   WITH   LAND   AFTER   ORIGINAL   REGISTR.\TION. 

1  Section  57.     An  owner  of  registered  land  may  convey,  mortgage,  Owner  of  reg- 

2  lease,  charge  or  otherwise  deal  with  it  as  fully  as  if  it  had  not  been  regis-  maTconvey. 

3  tered.    He  may  use  forms  of  deeds,  mortgages,  leases  or  other  voluntary  registrafion.  °' 

4  instruments,  like  those  now  in  use,  sufficient  in  law  for  the  purpose  in-  ^^^f;  lll\  1 1°- 

5  tended.    But  no  deed,  mortgage  or  other  voluntarv  instrument,  except  ??!;  J}""'  ill 

.  '  ^    ^  ^  .  '^      262  Mass.  555. 

0  a  will  and  a  lease  tor  a  term  not  exceeding  seven  years,  purporting  to  272  Mass.  372. 

7  convey  or  aft'ect  registered  land,  shall  take  effect  as  a  conveyance  or  bind 

8  the  land,  but  shall  operate  only  as  a  contract  between  the  parties,  and  as 

9  evidence  of  authority  to  the  recorder  or  assistant  recorder  to  make  regis- 

10  tration.    The  act  of  registration  only  shall  be  the  operative  act  to  convey 

11  or  affect  the  land,  and  in  all  cases  the  registration  shall  be  made  in  the 

12  office  of  the  assistant  recorder  for  the  district  or  districts  where  the  land 

13  lies. 

1  Section  58.     Every   conveyance,    lien,    attachment,   order,   decree,  Registration 

2  instrument  or  entry  affecting  registered  land,  which  would  under  other  branc™"' 

3  provisions  of  law,  if  recordefl,  filed  or  entered  in  the  registry  of  deeds,  fs'98"5G2.  §51. 

4  affect  the  land  to  which  it  relates,  shall,  if  registered,  filed  or  entered  in  ^g^VaM'soS*' 

5  the  office  of  the  assistant  recorder  of  the  district  where  the  land  to  which 
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Estate  less 
than  fee 
simple,  how 
registered. 
1898,  562,  §  52. 
R.  L.  128,  §  51. 


such  instrument  relates  lies,  be  notice  to  all  persons  from  the  time  of  6 

such  registering,  filing  or  entering.  7 

Section  59.    No  new  certificate  shall  be  entered  or  issued  upon  any  1 

transfer  of  registered  land  which  does  not  divest  the  title  in  fee  simple  2 

from  the  owner  or  some  one  of  the  registered  owners.    All  interests  in  3 

registered  land  less  than  an  estate  in  fee  simple  shall  be  registered  by  4 

filing  with  an  assistant  recorder  the  instrument  which  creates  or  transfers  5 

or  claims  such  interest  and  by  a  brief  memorandum  thereof  made  by  an  6 

assistant  recorder  upon  the  certificate  of  title,  and  signed  by  him.    A  7 

similar  memorandum  shall  also  be  made  on  the  owner's  duplicate.    The  8 

cancellation  or  extinguishment  of  such  interests  shall  be  registered  in  the  9 

same  manner.  10 


273  Mass.  477. 


dJi^btfuf  °^          Section  60.    If  the  assistant  recorder  is  in  doubt  upon  any  question,  1 

i898*'56^'  5  53  ^'^  '^  ^^^^  P^rty  in  interest  does  not  agree  as  to  the  proper  memorandum  2 

R.  l'.  128',  §^52.  to  be  made  in  pursuance  of  any  deed,  mortgage  or  other  voluntary  in-  3 

strument  presented  for  registration,  the  question  shall  be  referred  to  the  4 

court  for  decision,  either  on  the  certificate  of  the  assistant  recorder  stating  5 

the  question  in  doubt,  or  upon  the  suggestion  in  writing  of  any  party  in  6 

interest;   and  the  court,  after  notice  to  all  parties  and  a  hearing,  shall  7 

enter  an  order  prescribing  the  form  of  memorandum  to  the  assistant  8 

recorder,  who  shall  make  registration  in  accordance  therewith.  9 


de'^nw^etc"'''       SectionGI.    Every  deed  or  Other  Voluntary  instrument  presented  for     1 
i^il"  l"iSM-,..   registration  shall  contain  or  have  endorsed  upon  it  the  full  name,  resi-    2 

1898,  6o2,  g  54.     .  ^  .  /t*71  el  i  ••  r, 

R.  L.  12S,  §  53.  dence  and  post  omce  address  or  the  grantee  or  other  person  acquiring  or  3 
claiming  an  interest  under  such  instrument,  and  every  deed  shall  also  4 
state  whether  the  grantee  is  married  or  unmarried,  and  if  married,  the  5 
name  in  full  of  the  husband  or  wife.  Any  change  in  the  residence  or  post  6 
office  address  of  such  person  shall  be  endorsed  by  an  assistant  recorder  7 
on  the  original  instrument,  upon  receiving  a  sworn  statement  of  such  8 
change.  All  names  and  addresses  shall  also  be  entered  on  all  certifi-  9 
cates.  Notices  and  processes  issued  in  relation  to  registered  land  may  be  10 
served  upon  any  person  in  interest  by  mailing  them  to  the  address  so  11 
given,  and  shall  be  binding,  whether  he  resides  within  or  without  the  12 
commonwealth.  13 


Presentation  of 
owner's  dupli- 
cate on  entry 
of  new  certifi- 
cate, etc. 
Notice  of 
loss  of 
certificate. 
1898,  562,  §  55. 
R.  L.  128,  §  54. 
262  Mass.  555. 


Section  62.  No  new  certificate  of  title  shall  be  entered,  and  no  1 
memorandum  made  upon  any  certificate  of  title  by  the  recorder  or  any  2 
assistant  recorder,  in  pursuance  of  any  deed  or  other  voluntary  instru-  3 
ment,  unless  the  owner's  duplicate  certificate  is  pi-esented  with  such  in-  4 
strument,  except  in  cases  expressly  provided  for  in  this  chapter  or  upon  5 
the  order  of  the  court,  for  cause  shown,  and  whenever  such  order  is  made,  6 
a  memorandum  thereof  shall  be  entered  on  the  new  certificate  of  title  and  7 
on  the  owner's  duplicate.  The  production  of  the  owner's  duplicate  cer-  8 
tificate,  whenever  a  voluntary  instrument  is  presented  for  registration,  9 
shall  be  conclusive  authority  from  the  registered  owner  to  the  recorder  10 
or  an  assistant  recorder  to  enter  a  new  certificate  or  to  make  a  memoran-  11 
dum  of  registration  in  accordance  with  such  instrument,  and  the  new  12 
certificate  or  memorandum  shall  be  binding  upon  the  registered  owner  13 
and  upon  all  persons  claiming  under  him,  in  favor  of  every  purchaser  for  14 
value  and  in  good  faith.  In  all  cases  of  registration  procured  by  fraud,  15 
the  owner  may  pursue  all  his  legal  and  equitable  remedies  against  the  16 
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17  parties  to  such  fraud,  without  j)rejudice  however  to  the  rights  of  any 

IS  innocent  holder  for  value  of  a  certificate  of  title.     After  the  tran.scrip- 

19  tion  of  the  decree  of  registration  on  the  original  petition,  any  subsequent 

20  registration  procured  by  the  presentation  of  a  forged  duplicate  certificate, 

21  or  of  a  forged  deed  or  other  instrument,  shall  be  null  and  void.    In  case 

22  of  the  loss  or  theft  of  an  owner's  du[)licate  certificate,  notice  shall  be  sent 

23  by  the  owner  or  by  a  person  in  his  behalf  to  the  assistant  recorder  for  the 

24  district  where  the  land  lies,  as  soon  as  the  loss  or  theft  is  discovered. 

1  vSection  6.3.     Each  assistant  recorder  shall  keep  an  entry  book  in  Entry  book. 

2  which  he  shall  enter,  in  the  order  of  their  reception,  all  deeds  and  other  ^.TleniM 

'.i  voluntary  instruments,  and  all  copies  of  writs  or  other  processes  filed  iSasi^sfio.  5  sr. 

4  with  him  relating  to  registered  land.    He  shall  note  in  such  book  the  year,  ^  ''  '-*•  *  *^- 

5  month,  day,  hour  and  minute  of  reception  of  all  instruments,  in  the  order 

6  in  which  they  are  received.    They  shall  be  regarded  as  registered  from 

7  the  time  so  noted,  and  the  memorandum  of  each  instrument,  when  made 

8  on  the  certificate  of  title  to  which  it  refers,  shall  bear  the  same  date. 

9  Every  deed  or  other  instrument,  voluntary  or  involuntary,  so  filed 

10  with  the  recorder  or  assistant  recorder,  shall  be  numbered  and  indexed, 

11  and  endorsed  with  a  reference  to  the  proper  certificate  of  title.     All 

12  records  and  papers  relative  to  registered  land  in  the  office  of  the  recorder 

13  or  of  an  assistant  recorder  shall  be  open  to  the  public  in  the  same  manner 

14  as  probate  records,  subject  to  such  reasonable  regulations  as  the  recorder, 

15  under  the  direction  of  the  court,  may  make. 

16  Duplicates  of  all  deeds  and  voluntary  instruments  filed  and  registered 

17  may  be  presented  with  the  originals,  shall  be  attested  and  sealed  by  the 

18  recorder  or  an  assistant  recorder,  endorsed  with  the  file  number  and  other 

19  memoranda  on  the  originals  and  may  be  taken  away  bj-  the  person  pre- 

20  senting  them. 

21  Certified  copies  of  all  instruments  filed  and  registered  may  also  be  ob- 

22  tained  at  any  time  upon  payment  of  the  assistant  recorder's  fees. 

CONVEYANCES  IN  FEE. 

1  Section  64.    An  owner  desiring  to  convey  his  registered  land  or  any  Conveyance 

2  portion  thereof  in  fee  shall  execute  a  deed  of  conveyance,  which  the  grantor  }?r?d  landT^" 

3  or  grantee  may  present  to  the  assistant  recorder  in  the  district  where  JI99;  ff?;  | "' 

4  the  land  lies.    The  grantor's  duplicate  certificate  shall  be  produced  and  ^  ^-  '^*'  S^^- 

5  presented  at  the  same  time.    The  assistant  recorder  shall  thereupon,  in 

6  accordance  with  the  rules  and  instructions  of  the  court,  make  out  in  the 

7  registration  book  a  new  certificate  of  title  to  the  grantee,  and  shall  prepare 

8  and  deliver  to  him  an  owner's  duplicate  certificate.     The  assistant  re- 

9  corder  shall  note  upon  the  original  and  duplicate  certificates  the  date  of 

10  transfer,  the  volume  and  page  of  the  registration  book  in  which  the  new 

1 1  certificate  is  registered  and  a  reference  by  number  to  the  last  preceding 

12  certificate.    The  grantor's  duplicate  certificate  shall  be  surrendered  and 

13  the  word  "cancelled"  stamped  upon  it.    The  original  certificate  shall  also 

14  be  stamped  "cancelled".    The  deed  of  conveyance  shall  be  filed  and  en- 

15  dorsed  with  the  number  and  place  of  registration  of  the  certificate  of 

16  title  of  the  land  conveyed. 

1      Section  65.     If  a  deed  in  fee  is  for  a  part  only  of  the  land  described  Jro^t^dinga  if 

O    *  '£1  1?      •    1  •  1  1*11  deed  conveys 

.^  in  a  certmcate  of  title,  the  assistant  recorder  shall  also,  in  accordance  °fy  portion 
3  with  the  rules  and  instructions  of  the  court,  enter  a  new  certificate  and  "ered  fee. 
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189S,  562,  §  5S.  issue  an  owTier's  duplicate  to  the  grantor  for  the  part  of  the  land  not  4 
1900,354,  |6._^  included  in  the  deed.  In  every  case  of  transfer,  the  new  certificate  or  5 
certificates  shall  include  all  the  land  described  in  the  original  and  surren-  6 
dered  certificates;  but  no  new  certificate  to  a  grantee  of  a  part  only  of  7 
the  land  shall  be  invalid  by  reason  of  the  failure  of  the  assistant  recorder  8 
to  enter  a  new  certificate  to  the  grantor  for  the  remaining  unconveyed  9 
portion.  If  the  land  described  in  a  certificate  of  title  is  divided  into  lots,  10 
designated  by  numbers  or  letters,  with  measurements  of  all  the  bounds,  11 
and  a  plan  of  said  land  has  been  filed  with  the  recorder  and  verified  pur-  12 
suant  to  section  fifty-one,  and  a  certified  copy  thereof  is  recorded  in  the  13 
registration  book  with  the  original  certificate  when  the  registered  owner  14 
makes  a  deed  of  transfer  in  fee  of  one  or  more  of  such  lots,  the  assistant  15 
recorder  may,  instead  of  cancelling  such  certificate  and  entering  a  new  16 
certificate  to  the  grantor  for  the  part  of  the  land  not  included  in  the  deed  17 
of  transfer,  enter  on  the  original  certificate  and  on  the  owner's  duplicate  18 
certificate  a  memorandum  of  such  deed  of  transfer,  with  a  reference  to  19 
the  lot  or  lots  thereby  conveyed,  as  designated  on  said  plan,  and  stating  20 
that  the  certificate  is  cancelled  as  to  such  lot  or  lots.  Every  certificate  21 
with  such  memorandum  shall  be  as  effectual  for  the  purpose  of  showing  22 
the  grantor's  title  to  the  remainder  of  the  land  not  conveyed  as  if  the  old  23 
certificate  had  been  cancelled  and  a  new  certificate  of  such  land  entered;  24 
and  such  process  may  be  repeated  so  long  as  there  is  con^•enient  space  25 
upon  the  original  certificate  and  the  owner's  duplicate  certificate  for  26 
making  such  memorandum  of  sale  of  lots.  27 

fncuTbran?es        SECTION  66.     If,  at  the  time  of  any  transfer,  encumbrances  or  claims  1 

1S98,  562,  I  59.  advcrsc  to  the  title  of  the  registered  owner  appear  upon  the  registration  2 

book,  they  shall  be  stated  in  the  new  certificate  or  certificates,  except  so  3 

far  as  they  may  be  simultaneously  released  or  discharged.  4 

MORTGAGES. 

reiisuved  °^          Section  67.    The  owner  of  registered  land  may  mortgage  it  by  execut-  1 

1898  56''  §  60  "^S  ^  mortgage  deed.    Such  deed  may  be  assigned,  extended,  discharged,  2 

R.  l'.  i2s',  §  59.  released  in  whole  or  in  part,  or  otherwise  dealt  with  by  the  mortgagee  by  3 

any  form  of  deed  or  instrument  sufficient  in  law  for  the  purpose.    But  4 

such  mortgage  deed,  and  all  instruments  which  assign,  extend,  discharge  5 

and  otherwise  deal  with  the  mortgage,  shall  be  registered,  and  shall  take  6 

effect  upon  the  title  only  from  the  time  of  registration.  7 

fs^s^s^  56-''°"  61       Section  68.     Registration  of  a  mortgage  shall  be  made  in  the  follow-  1 

R  L.  128,  §60.  ing  manner:  The  owner's  duplicate  certificate  shall  be  presented  to  the  2 

assistant  recorder  with  the  mortgage  deed,  and  he  shall  enter  upon  the  3 

original  certificate  of  title  and  also  upon  the  owner's  duplicate  certificate  4 

la  memorandum  of  the  purport  of  the  mortgage  deed,  the  time  of  filing  5 

and  the  file  number  of  the  deed,  and  shall  sign  the  memorandum.    He  6 

shall  also  note  upon  the  mortgage  deed  the  time  of  filing  and  a  reference  7 

to  the  volume  and  page  of  the  registration  book  in  which  it  is  registered.  8 

f89s!'562!§62.      Section  69.     A  mortgage  on  registered  land  may  be  discharged  by  1 

f9'28  272'  I  "■  *h^  mortgagee  in  person  on  the  registration  book  in  the  same  manner  2 

as  a  mortgage  on  unregistered  land  may  be  discharged  by  an  entry  on  3 

the  record  book  in  the  registry  of  deeds,  and  such  discharge  shall  be  at-  4 

tested  by  an  assistant  recorder.  5 
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1  Section  70.     Mortgages  of  registered  land  may  be  foreclosed  like  Foreciosurr. 

2  mortgages  of  unregistered  land;   but  in  case  of  foreclosure  by  entry  and  r.  i/.  m,  jtii'. 

3  possession,  the  certificate  of  entry  required  by  section  two  of  chapter  ^^°^'^^'''  ^ '• 

4  two  hundred  and  forty-four  shall  be  filed  and  registered  by  an  assist- 

5  ant  recorder  within  thirty  days  after  the  entry,  in  lieu  of  recording. 

6  After  possession  has  been  obtained  by  the  mortgagee  or  his  assigns,  by 

7  entry  or  by  action,  and  has  continued  for  the  time  reciuired  by  law  to  com- 

8  plete  the  foreclosure,  he  or  his  assigns  may  petition  the  land  court  for 

9  the  entry  of  a  new  certificate,  and  the  court,  after  notice  to  all  parties  in 

10  interest,  shall  have  jurisdiction  to  hear  the  case,  and  may  order  the  entry 

1 1  of  a  new  certificate  on  such  terms  as  equity  and  justice  may  require. 

V2  In  case  of  foreclosure  by  action  as  provided  in  chapter  two  hundred 
1:5  and  forty-four,  and  by  exercising  the  power  of  sale  in  the  mortgage 
14  under  the  direction  of  the  court  as  provided  therein,  a  certified  copy  of 
l.j  the  final  decree  confirming  the  sale  may,  after  the  time  for  appeal  there- 
Id  from  has  expired,  be  filed  with  the  assistant  recorder,  and  the  purchaser 

17  shall  thereupon  be  entitled  to  the  entry  of  a  new  certificate. 

18  In  case  of  foreclosure  by  exercising  the  power  of  sale  without  a  previous 

19  decree  of  court,  the  aff]da\it  required  by  section  fifteen  of  chapter  two 

20  hundred  and  forty-four  shall  be  filed  and  registered  with  the  assistant 

21  recorder,  in  lieu  of  recording.    The  purchaser  at  the  foreclosure  sale  or 

22  his  assigns  may  thereupon  at  any  time  present  the  deed  imder  the  power 

23  of  sale  to  the  assistant  recorder  for  filing  and  registration,  and  obtain  a 

24  new  certificate,  after  the  mortgagee's  duplicate,  if  any,  has  been  delivered 

25  up  and  cancelled;  but  this  chapter  shall  not  prevent  the  mortgagor  or 
2G  other  person  in  interest,  prior  to  the  entry  of  a  new  certificate  of  title, 

27  from  directly  impeaching,  by  bill  in  equity  or  otherwise,  any  foreclosure 

28  proceedings  aft'ecting  registered  land. 

29  After  a  new  certificate  of  title  has  been  entered,  no  judgment  recov- 

30  ered  on  the  mortgage  note  for  any  balance  due  thereon  shall  operate 

31  to  open  the  foreclosure  or  aftect  the  title  to  registered  land. 


LEASES. 

1  Section  71.     Leases  of  registered  land  for  a  term  of  seven  years  or  Registration 

2  more  shall  be  registered  in  lieu  of  recording.  °ease"or 

1898,  562,  §  64.  R.  L.  128,  §  63.  1928,  272,  §  4.  registered  land. 

TRUSTS. 

1  Section  72.     If  a  deed  or  other  instrument  is  filed  in  order  to  transfer  Trusts  in 

2  registered  land  in  trust,  or  upon  any  equitable  condition  or  limitation  S'""'^ 

3  expressed  therein,  or  to  create  or  declare  a  trust  or  other  equitable  in-  r.^l.  ill',  |  m! 

4  terest  in  such  land  without  transfer,  the  particulars  of  the  trust,  condi- 

5  tion,  limitation  or  other  equitable  interest  shall  not  be  entered  on  the  cer- 
0  tificate;  but  a  memorandum  thereof  shall  be  entered  by  the  words  "in 
7  trust",  or  "upon  condition",  or  other  apt  words,  and  by  a  reference  by 
S  number  to  the  instrument  authorizing  or  creating  the  same.  A  similar 
fl  memorandum  shall  be  made  upon  the  duplicate  certificate.     The  as- 

10  sistant  recorder  shall  note  upon  the  original  instrument  creating  or  de- 

1 1  daring  the  trust  or  other  equitable  interest  a  reference  by  number  to 

12  the  certificate  of  title  to  which  it  relates,  and  to  the  volume  and  page 
i:i  in  the  registration  book  in  which  it  is  registered.  If  the  instrument  creat- 
14  ing  or  declaring  a  trust  or  other  equitable  interest  is  already  recorded  in 
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the  registry  of  deeds  or  of  probate,  a  certified  copy  may  be  filed  by  the  15 

assistant  recorder  and  registered.  16 

Trusts  with           SECTION  73.     If  the  instrument  creating  or  declaring  a  trust  or  other  1 

power  or  sale,  .,,,  .  ,,  iir» 

etc.,  how          equitable  mterest  contains  an  express  power  to  sell,  mortgage  or  deal  2 

1898, 562,'  §  66.  with  the  land  in  any  manner,  such  power  shall  be  stated  in  the  certificate  3 

R.  L.  128.  §65.  ^£  ^j^jg  j^y  ^j^g  words  "with  power  to  sell",  or  "power  to  mortgage",  4 

and  by  apt  words  of  description  in  case  of  other  powers.     No  instrument  5 

which  transfers,  mortgages  or  in  any  way  deals  with  registered  land  held  6 

in  trust  shall  be  registered,  unless  the  power  thereto  enabling  is  expressly  7 
conferred  in  the  trust  instrument,  or  unless  the  decree  of  a  court  of    8 

competent  jurisdiction  on  a  bill  for  instructions  or  other  proceeding  has  9 

construed  the  instrument  in  favor  of  the  power.     In  such  case  a  certified  10 

copy  of  such  decree  may  be  filed  with  the  assistant  recorder,  and  he  shall  1 1 

make  registration  in  accordance  therewith.  12 

onTppoiSfment      SECTION  74.    If  a  ncw  trustcc  of  registered  land  is  appointed  by  the  1 

i898'562"t  w  supreme  judicial  court,  the  superior  court  or  the  probate  court,  a  new  2 

R.  L.  128,  §  60.  certificate  shall  be  entered  to  him  upon  presentation  to  the  assistant  3 

recorder  of  a  certified  copy  of  the  decree  and  the  surrender  of  the  dupli-  4 

cate  certificate.  5 

tr"sta!'how° '         SECTION  75.     Whoever  claims  an  interest  in  registered  land  by  reason  1 

f89^8''562'*§  68  ^^  ''^">'  implied  or  constructive  trust  shall  file  for  registration  with  the  2 

R.  h.  us,  §  67.  assistant  recorder  a  statement  thereof  containing  a  description  of  the  3 

land,  and  a  reference  to  the  number  of  the  certificate  of  title  and  the  4 

volume  and  page  of  the  registration  book  in  which  it  is  entered.     Such  5 

claim  shall  not  aftect  the  title  of  a  purchaser  for  value  and  in  good  faith  6 

before  its  registration.  7 

t^u'a'te^i'if           Section  76.     A  trustee  may  petition  for  registration  of  any  land  held  1 

oMand""""       i"  trust  bv  him,  unless  expressly  prohibited  by  the  instrument  creating  2 

K^fslUl:  the  trust.  ^                                     '  3 

LEGAL  INCIDENTS   OF   REGISTERED   L.^ND. 

J^gbtMed"^          Section  77.     Registered  land,  and  ownership  therein,  shall  in  all  1 

1898  562  5  70   rcspccts  bc  subject  to  the  burdens  and  incidents  attaching  by  law  to  2 

R.  l'.  128',  §  69.  unregistered  land.     This  chapter  shall  not  relieve  registered  land  or  the  3 

owners  thereof  from  any  rights  incident  to  the  relation  of  husband  and  4 

wife,  or  from  liability  to  attachment  on  mesne  process  or  levy  on  execu-  5 

tion,  or  from  liability  to  any  lien  of  any  description  established  by  law  6 

on  land  and  the  buildings  thereon,  or  on  the  interest  of  the  owner  in  such  7 

land  or  buihiings,  nor  shall  it  change  the  laws  of  descent,  or  the  rights  of  8 

partition  between  co-tenants,  or  the  right  to  take  the  same  by  eminent  9 

domain,  or  relieve  such  land  from  liability  to  be  recovered  by  an  as-  10 

signee  in  insolvency  or  trustee  in  bankruptcy  under  the  laws  relative  to  11 

preferences,  or  change  or  aft'ect  in  any  way  any  other  rights  or  liabilities  12 

created  by  law  and  applicable  to  unregistered  land,  except  as  otherwise  13 

expressly  provided  in  this  chapter.  14 
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ATTACHMENTS  AND   OTHER  LIENS. 

1  Section  78.    A  writing  of  any  description  or  a  copy  of  any  writ  ^""o^^^^"': 

2  required  by  law  to  be  filed  or  recorded  in  the  registry  of  deeds  in  order  iir<-d land. 

3  to  create  or  preserve  any  lien,  right  or  attachment  upon  unregistered  ii.  l!  i'28.'  5  70. 

4  land,  if  intended  to  affect  registered  land  shall,  in  lieu  of  recording,  he  iHji'.'VI'*'  '^' 

5  filed  and  registered  in  the  office  of  the  assistant  recorder  for  the  registry  {jj^s;  aso]  5  2. 
(i  district  where  the  land  lies,  and,  in  addition  to  any  particulars  required  '-'33  Mass.  314. 

7  in  such  papers  for  recording  with  records  of  deeds,  shall  also,  except  in 

8  the  case  of  attachment  on  mesne  process,  contain  a  reference  to  the 

9  number  of  the  certificate  of  title  of  the  land  to  be  affected,  and  the 

10  volume  and  page  of  the  registration  book  in  which  the  certificate  is 

11  registered,  and  also,  if  the  attachment,  right  or  lien  is  not  claimed  on  all 

12  the  land  in  any  certificate  of  title,  shall  contain  a  description  sufficiently 

13  accurate  for  identification  of  the  land  intended  to  be  aft'ected ;  provided, 

14  that  if  a  notice  of  a  federal  tax  lien  on  property  and  rights  thereto  of  a 

15  delinquent  taxpayer  or  a  certificate  of  discharge  of  such  a  lien  is  filed 
1()  with  the  register  of  deeds  under  section  twenty-four  of  chapter  thirty-six 

17  and  it  affects  registered  land  in  his  district,  the  duty  of  properly  regis- 

18  tering  such  notice  or  certificate  and  proceedings  incident  to  or  in  con- 

19  nection  with  such  a  lien  shall  be  upon  him,  acting  as  such  register  and 

20  as  assistant  recorder  of  the  land  court. 

1  Section  79.    If  an  attachment  or  other  lien  or  atlvcrse  claim  of  any  Memorandum 

2  description  is  registered,  and  the  duplicate  certificate  is  not  presented  owners 

3  at  the  time  of  registration  to  the  assistant  recorder,  he  shall,  within  fsgs'.'^sel,  5  72. 

4  twenty-four  hours  thereafter,  send  notice  by  mail  to  the  registered  ^'  ^'  '^^' '  ^'' 

5  owner,  stating  that  such  paper  has  been  registered,  and  requesting  him 
t)  to  send  or  produce  his  duplicate  certificate  so  that  a  memorandum  of 

7  the  attachment  or  other  lien  or  adverse  claim  may  be  made  thereon. 

8  If  the  owner  neglects  or  refuses  to  comply  within  a  reasonable  time, 

9  the  assistant  recorder  shall  suggest  the  fact  to  the  court,  and  it  shall, 

10  after  notice,  enter  an  order  to  the  owner  to  produce  his  certificate  at 

1 1  a  time  and  place  named  therein,  and  may  enforce  the  order  by  suitable 

12  process. 

1  Section  80.     Attachments  on  mesne  process  and   liens  of  every  Dissolution, 

2  description    upon    registered    land   shall   be    continued,   reduced,   dis-  ments,  etc 

3  charged  and  dissolved  by  any  method  sufficient  in  law  to  continue,  r.^l.  128',  s  72! 

4  reduce,  discharge  or  dissolve  like  liens  on  unregistered  land.    All  certifi- 

5  cates  or  other  instruments  permitted  or  required  by  law  to  be  recorded 
()  in  the  registry  of  deeds  to  give  effect  to  the  continuance,  reduction, 

7  discharge  or  dissolution  of  attachments  or  other  liens  upon  unregis- 

8  tered  land,  or  to  give  notice  of  such  continuance,  reduction,  discharge 

9  or  dissolution,  shall,  in  the  case  of  like  liens  upon  registered  land,  be 

10  filed  with  the  assistant  recorder  and  registered  in  the  registration  book, 

1 1  in  lieu  of  recording. 

1  Section  81.     All  laws  relative  to  attachments  of  real  estate  and  ^ppiielwcto 

2  leasehold  estates  on  mesne  process  shall  apply  to  registered  land,  except  attaehmenta 

3  that  the  duties  required  to  be  performed  by  the  register  of  deeds  shall  i89s.  562.  5  74 

4  be  performed  by  the  assistant  recorder  for  the  registry  district  where 

5  the  land  lies,  who,  in  lieu  of  recording,  shall  register  the  facts  required  to 
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be  recorded,  and  for  that  purpose  shall  keep  books  similar  to  those  6 
required  to  be  kept  for  attachments  by  registers  of  deeds,  and  the  fees  7 
for  registering  attachments  shall  be  the  same  as  for  recording  them.  8 


of°pi"iSs*  Section  82.  If  an  attachment  is  made,  the  name  and  address  of 
attorney  upon  {[^q  plaintiff's  attorney  shall  be  endorsed  upon  the  writ,  and  he  shall 
1898, 562,  §  75.  be  deemed  to  be  the  attorney  of  the  plaintiff  until  written  notice  that 

R    L    12S    §  74  * 

he  has  ceased  to  be  such  shall  have  been  filed  for  registration  by  the 
plaintiff. 


KdeTs'of"  Section  83.     If  an  attachment  on  mesne  process  is  continued,  re-     1 

isSs^'se'l'  76  f^'^ced,  dissolved  or  otherwise  affected  by  an  order,  decision  or  judgment  2 
R.  l'.  128,  §  75.  of  the  court  where  the  action  or  proceeding  in  which  said  attachment  3 
was  made  is  pending,  or  by  an  order  of  a  court  having  jurisdiction  in  4 
insolvency  or  bankruptcy,  a  certificate  of  the  entry  of  such  order,  de-  5 
cision  or  judgment  from  the  clerk  or  register  and  under  the  seal  of  the  6 
court,  shall  be  entitled  to  be  registered  on  presentation  to  the  assistant  7 
recorder.  A  like  certificate  of  the  allowance  by  the  court  of  an  amend-  8 
ment  which  a  subsequent  attaching  creditor  or  purchaser  contends  had  9 
the  effect  of  dissolving  an  attachment  may  be  registered  as  an  amend-  10 
ment  allowed,  but  shall  not  be  conclusive  of  dissolution,  unless  the  11 
court  where  the  action  or  suit  is  pending  adjudicates  that  the  amend-  12 
ment  dissolved  the  attachment,  whereupon  a  certificate  of  the  order,  13 
when  it  becomes  absolute,  shall  be  registered  as  a  dissolution  of  the  14 
attachment.  15 


Enforcement         SECTION  84.     Anv  licu  on  registered  land  shall  be  enforced  in  the 

ofUens  on  ^i-ii- 

registered  same  manner  as  a  like  hen  on  unregistered  land.  If  registered  land 
1898,  562,  §  78.  is  sct  off  or  sold  on  execution,  or  taken  or  sold  for  taxes  or  for  any  as- 
1931,  426,'  §  $3.  sessment,  or  sold  to  enforce  a  lien  for  labor  or  materials,  or  the  lieu  of 


a  mortgagee  or  co-tenant  arising  from  a  payment  of  taxes,  or  the  lien  for 
an  assessment  under  chapter  eighty,  or  for  costs  and  charges  for  taking 
down  dangerous  structures  under  section  nine  of  chapter  one  hundred 
and  forty-three,  or  for  erecting  fences  along  the  line  of  a  railroad  corpo-  8 
ration  under  section  ninety-four  of  chapter  one  hundred  and  sLxty,  or  for  9 
improving  low  land  and  swamps  under  section  eleven  of  chapter  two  hun-  10 
dred  and  fifty-two,  or  for  flowing  land  under  section  fourteen  of  chapter  11 
two  hundred  and  fifty-three,  or  for  any  costs  and  charges  incident  to  12 
such  liens,  any  execution,  or  copy  of  the  execution,  any  officer's  return,  13 
or  any  deed,  demand,  certificate  or  affidavit  or  other  instrument  made  14 
in  the  course  of  proceedings  to  enforce  such  liens  and  required  by  law  15 
to  be  recorded  in  the  registry  of  deeds  in  the  case  of  unregistered  land,  16 
shall  be  filed  with  the  assistant  recorder  for  the  district  where  the  land  17 
lies  and  registered  in  the  registration  book,  and  a  memorandum  made  18 
upon  the  proper  certificate  of  title  in  each  case  as  an  adverse  claim  or  19 
encumbrance.  20 


f^?''c'lrtmcate         SECTION  85.    When  the  time  has  expired  for  redemption  after  regis- 
by  execution      tcrcd  land  has  been  set  off  or  sold  on  execution,  or  taken  or  sold  for 

creditors  etc 

1898,  562,  §  79.  the  enforcement  of  a  lien  of  any  description,  the  person  claiming  under 
■  an  execution  or  a  deed  or  other  instrument  made  in  the  course  of  pro- 
ceedings to  le\'y  such  execution  or  enforce  any  lien  may  petition  for 
the  entry  of  a  new  certificate  to  him,  which  may  be  granted.    E\ery  such 
new  certificate  shall  contain  a  memorandum  of  the  nature  of  the  pro- 
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S  ceeding  on  which  it  is  based.  Before  the  entry  of  a  new  certificate,  the 
9  registered  owner  may  pursue  ail  legal  and  equitable  remedies  to  im- 

10  peach  or  annul  proceedings  under  executions  or  to  enforce  liens  of  any 

11  description. 

PENDING    suits,    JUDGMENTS,    DECREES    AND    PARTITIONS. 

1  Section  86.     No  .writ  of  entry,  petition  for  partition,  or  other  pro-  Rcgistratioa 

2  ceeding  at  law  or  in  equity  affecting  the  title  to  land  or  the  use  and  "Ir'iSnl^n- 

3  occupation  thereof  or  the  buildings  thereon,  and  no  judgment  or  decree,  requ'irfcUo^"" 

4  or  any  writ  of  error,  bill  of  review  or  other  proceeding  to  vacate  or  pa"ti,!j"'''' 

5  reverse  any  judgment  or  decree,  shall  have  any  effect  upon  registered  i**"*'  ^(j-'  |  ^■ 

6  land  as  against  persons  other  than  the  parties  thereto,  unless  a  memoran- 

7  dum  like  that  described  in  section  fifteen  of  chapter  one  hundred  and 
S  eighty-four,  containing  also  a  reference  to  the  number  of  the  certificate 
9  of  title  of  tiie  land  affected  and  the  volume  and  page  of  the  registration 

10  book  in  which  it  is  entered,  is  filed  and  registered.     This  section  shall 

11  not  apply  to  attachments,  levies  of  execution,  or  to  the  probate  of  wills 

12  or  administration  in  the  probate  court.  If  notice  of  the  pendency  of  the 
V-]  proceeding  has  been  duly  registered,  it  shall  be  sufficient  to  register  the 
14  judgment  or  decree  within  sixty  days  after  the  rendition  thereof. 

1  Section  87.     At  anv  time  after  final  iudgment  or  decree  in  favor  of  Registration 

*  '  or  cprtiiicstG 

2  the  defendant,  or  other  disposition  in  the  manner  specified  in  section  of  judgment, 

3  sixteen  of  chapter  one  hundred  and  eighty-four,  of  any  case  where  a  isqs,  562.  §  si. 

4  memorandum  has  been  registered  as  provided  in  the  preceding  section,        '  ^^*'  ^  *°' 

5  a  certificate  of  the  clerk,  stating  the  manner  of  disposal  thereof,  as  pro- 

6  vided  in  said  section  sixteen,  shall  be  entitled  to  registration. 

1  Section  88.     If  judgment  is  entered  for  the  plaintiff  or  demandant  Registration 

2  in  a  real  action  affecting  registered  land,  except  in  ejectment,  and  ac-  for' demandant. 

3  tions  under  chapter  two  hundred  and  thirty-nine  relative  to  terms  of  less  r^I'. Ha.  \  st 

4  than  seven  years,  such  judgment  shall  be  entitled  to  registration  on  pres- 

5  entation  of  a  certificate  of  the  entry  thereof  from  the  clerk  of  the  court 
(j  where  the  action  is  pending  to  the  assistant  recorder,  who  shall  enter 

7  a  memorandum  upon  the  certificate  of  title  of  the  land  to  which  such 

8  judgment  relates.     If  the  judgment  does  not  apply  to  all  the  land  de- 

9  scribed  in  the  certificate  of  title,  the  certificate  of  the  clerk  and  the 

10  memorandum  entered  by  the  assistant  recorder  shall  contain  a  description 

11  of  the  land  affected  by  the  judgment. 

1  Section  89.     If  an  execution  or  ^\Tit  of  seisin  has  been  issued  upon  Registration 

2  a  WTit  of  entry  affecting  registered  land  and  served  by  the  oflicer,  he  shall  seiSn,'e°c.. 

3  cause  an  attested  copy  of  the  execution,  with  a  return  of  his  doings  ?S98%'62"§  S3. 

4  thereon,  to  be  filed  and  registered  within  three  months  after  the  service  ^-  '^^  '-*'  ^  ^^• 

5  and  before  the  return  of  the  execution  into  the  clerk's  office,  and  the 

6  demandant,  if  the  judgment  was  that  he  was  entitled  to  an  estate  in  fee 

7  simple  in  the  demanded  premises,  or  in  any  part  thereof,  and  for  which 

8  execution  issued,  shall  thereupon  be  entitled  to  the  entry  of  a  new  certifi- 

9  cate  of  title;  but  in  informations  under  chapter  two  hundred  and  forty- 

10  five  the  commonwealth  shall  be  entitled  to  have  the  certificate  of  the 

11  registered  owner  cancelled  by  the  land  court  as  soon  as  judgment  is 

12  rendered  in  its  favor. 
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^rfificafe'Tf"'       SECTION  90.     If,  ill  a  writ  of  dower,  judgment  is  entered  confirming  1 

wrif  ofdoi"er     *^^  Tcport  of  the  commissioncFs  under  section  seven  of  chapter  two  2 

etc  '    hundred  and  thirty-eight,  or  if,  in  a  writ  of  waste,  judgment  is  entered  3 

R.  l'.  128',  §  83!  that  the  plaintiff  recover  the  place  wasted,  a  certificate  of  the  entry  of  4 

such  judgment  may  be  registered  as  an  encumbrance.  5 


Slider™!™  Section  91.  A  decree  of  a  court  of  competent  jurisdiction  affecting 
R^L  128  1 84'  *'^^^  ^^  rights  in  registered  land,  whether  made  in  the  exercise  of  general 
equity  jurisdiction  or  in  the  exercise  of  jurisdiction  conferred  by  statute, 
may  be  registered  in  the  same  manner  as  a  judgment  at  law.  But  every 
court  making  such  a  decree  shall,  upon  application  of  the  plaintiff  or 
petitioner,  order  any  parties  before  it  to  execute  for  registration  any 
deed  or  instrument  necessary  to  give  effect  to  its  decree,  and  may  require 
the  registered  owner  to  deliver  his  duplicate  certificate  to  the  plaintiff  8 
or  petitioner  to  be  cancelled  or  to  have  a  memorandum  entered  upon  it  9 
by  the  assistant  recorder.  If  the  person  required  to  execute  any  deed  or  10 
other  instrument  for  the  purpose  of  giving  effect  to  the  decree  is  absent  11 
from  the  commonwealth,  or  is  a  minor,  or  insane,  or  for  any  reason  is  not  12 
amenable  to  the  process  of  the  court,  it  may  appoint  a  trustee  to  execute  13 
such  instrument,  which,  when  executed,  shall  be  registered  and  shall  have  14 
full  force  and  effect  to  bind  the  land  to  be  affected  thereby.  15 


onTudgmInt  SECTION  92.     In  proceedings  for  partition  of  registered  land,  or  for 

for  partition,  the  assignment  in  fee  of  registered  land  claimed  by  husband  or  wife  by 
1898.  562, 1 86.  statutory  right,  after  the  entry  of  the  final  decree  and  the  acceptance  of 
1917, 279,'  §  43^  the  report  of  the  commissioners,  a  copy  of  the  decree  and  of  the  return 


of  the  commissioners,  certified  by  the  register,  shall  be  filed  and  registered; 
and  thereupon,  if  the  land  is  set  off  to  the  owners  in  severalty,  any  owTaer 
shall  be  entitled  to  have  a  certificate  entered  of  the  share  set  off  to  him 
in  severalty,  and  to  receive  an  owner's  duplicate  therefor.  If  the  land  8 
lies  in  two  or  more  registry  districts,  only  so  much  of  the  decree  or  return  9 
need  be  filed  and  registered  in  any  district  as  relates  to  the  land  in  that  10 
district.  If  the  land  is  ordered  by  the  court  to  be  sold,  the  purchaser  or  11 
his  assigns  shall  have  a  certificate  of  title  entered  to  him  or  them  upon  12 
presenting  the  deed  of  the  commissioners  for  registration;  but  any  new  13 
certificate  entered  in  pursuance  of  partition  proceedings,  whether  by  14 
set-oft"  or  sale,  shall  contain  a  reference  to  the  final  decree  of  partition,  15 
and  shall  be  conclusive  as  to  the  title  to  the  same  extent  and  against  the  16 
same  persons  as  such  decree  is  made  conclusive  by  the  laws  applicable  17 
thereto.  A  person  holding  such  certificate  or  a  transfer  thereof  may  18 
petition  the  court  at  any  time  to  cancel  the  memorandum  relative  to  such  19 
decree,  and  the  court,  after  notice  and  a  hearing,  may  grant  the  petition.  20 
Such  certificate  shall  thereafter  be  conclusive  in  the  same  manner  and  21 
to  the  same  extent  as  other  certificates  of  title.  22 


prroi-^reg^l™  °^       SECTION  93.     If  a  Certified  copy  of  a  decree  for  partition  and  of  the 
tered  mo^jKas*^  Fcturn  of  the  commissioners  is  presented  for  registration,  and  if  a  mortgage 
decree  for         or  Icasc  affcctiug  a  .specific  portion  or  an  undivided  share  of  the  premises 
1 898, 562,  §  87.  had  prcviously  been  registered,  the  tenant  claiming  under  the  mortgagor 
i.    .  1  8,  §  b.  ^j,  jgggpp  shall  cause  the  mortgage  or  lease  and  any  duplicate  certificate 
of  title  issued  to  the  mortgagee  or  lessee  to  be  again  presented  for  regis- 
tration, and  the  assistant  recorder  shall  endorse  on  each  a  memorandum 
of  such  partition  and  a  description  of  the  land  set  oft'  in  severalty  on  which 
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9  such  mortgage  or  lease  remains  in  force.    Such  tenant  shall  not  be  en- 

10  titled  to  receive  his  own  duplicate  certificate  of  title  until  such  mortgage 

11  or  lease  has  been  so  presented  for  registration. 

bankruptcy  and  insolvency. 

1  Section  94.     Such  notices  in  insolvency  and  copies  of  decrees  in  Registration 

2  bankruptcy  as  are  required  in  the  case  of  unregistered  land  to  be  recorded,  wa^ranUn 

3  shall,  if  the  debtor  owns  registered  land,  be  filed  with  the  assistant  re-  c"p°y™"decree 

4  corder  and  registered.  _  _         [l^S^mTil^. 

5  An  assignee  in  insolvency  or  trustee  in  bankruptc,y  shall  be  entitled  ^-  ^-  ^-*'  5  87. 

6  to  the  entry  of  a  new  certificate  of  registered  land  of  the  debtor  or  bank- 

7  rupt  upon  presenting  and  filing  a  certified  copy  of  the  assignment  in 

8  insolvency  or  decree  of  adjudication  in  bankruptcy  with  the  insolvent's 

9  or  bankrupt's  duplicate  certificate  of  title;  but  the  new  certificate  shall 
1(1  state  that  it  is  entered  to  him  as  assignee  in  insolvency  or  trustee  in 
11  bankruptcy. 

1  Section  9.5.     If  proceedings  in  insolvency  or  bankruptcy  against  a  Registration  of 

2  registered  owner,  of  which  notice  has  been  registered,  are  vacated  by  isgs.  062',  §  sb. 

3  decree,  or  if  the  court  of  insolvency  or  bankruptcy  grants  a  discharge  in     '    '      ' '    ' 

4  composition  proceedings  and  orders  a  reconveyance  of  land  to  the  debtor, 

5  or  bankrupt,  a  certified  copy  of  the  decree,  or  of  such  discharge  and  order, 

6  may  be  filed  and  registered.     If  a  new  certificate  has  been  entered  in  the 

7  name  of  the  assignee  in  insolvency  or  trustee  in  bankruptcy  as  registered 

8  owner,  the  debtor  or  bankrupt  shall  be  entitled  to  the  entry  of  a  new  cer- 

9  tificate  in  his  name,  and  the  certificate  of  the  assignee  or  trustee  shall 
10  be  surrendered. 

REVERTER. 

1  Section  96.     If  land  taken  for  a  public  use  reverts  by  operation  of  ^pZ^VIvlner" 

2  law  to  the  owner  from  whom  it  was  taken  or  to  his  heirs  or  assigns,  the  ?f'|"'i;,„  ,  „, 

3  court,  upon  petition  01  the  person  entitled  to  the  benefit  or  the  reversion,  r.  l.  128,  §  oj. 

4  after  notice  and  a  hearing,  may  order  the  entry  of  a  new  certificate  of 

5  title  to  him. 

transfer  by  descent  and  devise. 

1  Section  97.     Upon  the  death  of  a  registered  owner,  his  heirs  at  law  Transfer  by 

2  or  devisees,  after  twenty  days  from  the  granting  of  letters  testamentary  dev^s"' " 

3  or  of  administration,  or  in  case  of  an  appeal,  at  any  time  after  the  entry  r^^l'iII',  lot 

4  of  a  final  decree,  may  file  a  certified  copy  of  the  final  decree  of  the  pro-  }|i9, 17.    ^ 

5  bate  court  and  of  the  will,  if  any,  with  the  assistant  recorder,  and  make 

6  application  for  the  entry  of  a  new  certificate.     The  court  shall  issue 

7  notice  to  the  executor  or  administrator  and  to  all  other  persons  in  in- 

8  terest,  and  may  also  give  notice  by  publication  in  such  newspaper  or 

9  newspapers  as  it  may  consider  proper,  to  all  whom  it  may  concern,  and, 

10  after  a  hearing,  may  direct  the  entry  of  a  new  certificate  or  certificates 

11  to  the  persons  entitled  as  heirs  or  devisees.     Any  new  certificate  so 

12  entered  before  the  final  settlement  of  the  estate  of  the  deceased  owner  in 

13  the  probate  court  shall  state  expressly  that  it  is  entered  by  transfer  from 

14  the  last  certificate  by  descent  or  devise,  and  that  the  estate  is  in  process 

15  of  settlement.     After  the  final  settlement  of  the  estate,  or  after  the  time 

16  allowed  for  bringing  an  action  against  an  executor  or  administrator  by 

17  creditors  of  the  deceased,  the  heirs  at  law  or  devisees  may  petition  the 
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court  for  an  order  to  cancel  the  memorandum  upon  their  certificate,  18 
stating  that  the  estate  is  in  course  of  settlement,  and  the  court,  after  19 
such  notice,  if  any,  as  it  may  order  and  a  hearing,  may  grant  the  petition;  20 
but  the  liability  of  heirs  or  devisees  of  registered  land  for  claims  against  21 
the  estate  of  the  deceased  shall  not  in  any  way  be  diminished  or  changed.  22 


dgh™to°sdr'       Section  98.    This  chapter  shall  not  affect  or  impair  the  jurisdiction 
?o'5;i"???^<'n^'  of  the  probate  court  to  license  an  executor,  administrator,  guardian  or 

189S,  5b2,  S  9i.  r  _  i  i  i   |.  p  ,   •    , 

R.  L.  12S  §  92.  conservator  to  sell  or  mortgage  registered  land  tor  any  purpose  tor  which 
a  license  may  be  granted  in  the  case  of  unregistered  land.  The  pur- 
chaser or  mortgagee  taking  a  deed  in  pursuance  of  such  license  shall  be 
entitled  to  a  new  certificate  of  title,  or  memorandum  of  registration. 


Assurance 

fund. 

1898,  562,  §  94. 

R.  L.  128,  §93. 

1905.  249,  §  3. 

4  0p.  a.g.  is. 


assurance  fund. 

Section  99.  Upon  original  registration,  and  also  upon  the  entry  of 
a  certificate  under  section  ninety-seven,  there  shall  be  paid  to  the  re- 
corder one  tenth  of  one  per  cent  of  the  assessed  value  of  the  land,  on 
the  basis  of  the  last  assessment  for  municipal  taxation,  or,  in  case  of  the 
registration  of  an  easement  or  right,  one  tenth  of  one  per  cent  of  the 
value  thereof  as  found  by  the  court,  as  an  assurance  fund. 


Custody  and 
investment 
of  fund. 

1898,  562,  §  95. 
R.  L.  128,  §  94. 
4  Op.  A.G.  18. 


Section  100.    All  money  received  by  the  recorder  under  the  preceding  1 

section  shall  be  paid  to  the  state  treasurer,  who  shall  keep  it  invested,  2 

with  the  advice  and  approval  of  the  governor  and  council,  and  shall  make  3 

an  annual  report  of  the  condition  and  income  thereof.  4 


."Vction  for 
compensation 
from  fund. 
1898,  562,  §  96. 
R.  L.  128,  §  95. 
224  Mass.  46. 


Section  101.  A  person  who,  without  negligence  on  his  part,  sustains  1 
loss  or  damage,  or  is  deprived  of  land  or  of  any  estate  or  interest  therein  2 
after  the  original  registration  of  land,  by  the  registration  of  another  .3 
person  as  owner  of  such  land  or  of  any  estate  or  interest  therein,  through  4 
fraud  or  in  consequence  of  any  error,  omission,  mistake  or  misdescription  5 
in  any  certificate  of  title  or  in  any  entry  or  memorandum  in  the  registra-  6 
tion  book,  may  recover  in  contract  in  the  superior  court  compensation  7 
for  such  loss  or  damage  or  for  such  land  or  estate  or  interest  therein  8 
from  the  assurance  fund;  but  a  person  so  deprived  of  land  or  of  any  9 
estate  or  interest  therein,  having  a  right  of  action  or  other  remedy  for  10 
the  recovery  of  such  land,  estate  or  interest,  shall  exhaust  such  remedy  11 
before  resorting  to  the  action  of  contract  herein  provided.  This  section  12 
shall  not  deprive  the  plaintiff  of  any  action  of  tort  which  he  may  have  13 
against  any  person  for  such  loss  or  damage  or  depri\-ation  of  land  or  of  any  14 
estate  or  interest  therein.  But  if  the  plaintiff  elects  to  pursue  his  remedy  15 
in  tort,  and  also  brings  an  action  of  contract  under  this  chapter,  the  action  16 
of  contract  shall  be  continued  to  await  the  result  of  the  action  of  tort.     17 


Ag^nrtwhom  SECTION  102.  If  such  action  of  contract  is  brought  to  reco\er  for 
189*8,  se^l'^gV.  loss  or  damage  or  for  deprivation  of  land  or  of  any  estate  or  interest 
224^iv/^*' 46*^'  therein  arising  wholly  through  fraud,  negligence,  omission,  mistake  or 
misfeasance  of  the  recorder,  assistant  recorder  or  of  any  of  the  examiners 
of  title,  in  the  performance  of  executive  or  ministerial  duties,  or  of  any 
of  the  assistants  or  clerks  of  the  recorder,  in  the  performance  of  their 
respective  duties,  the  action  shall  be  brought  against  the  state  treasurer 
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S  as  sole  defendant.  If  such  action  is  brought  to  ^cco^"cr  for  loss  or  damage 
9  or  deprivation  of  land  or  of  any  estate  or  interest  therein  arising  wholly 

10  through  fraud,   negligence,  omission,   mistake  or  misfeasance  of  some 

11  person  other  than  the  recorder,  assistant  recorder  or  the  other  officers 

12  and  assistants  above  named,  or  arising  jointly  through  the  fraud,  negli- 

13  gence,  omission,  mistake  or  misfeasance  of  such  other  person  and  the 

14  recorder,  assistant  recorder  or  other  officers  and  assistants  above  named, 

15  such  action  shall  be  brought  against  both  the  state  treasurer  and  such 
IG  other  person,  as  joint  defendants. 

1  Sectiox  lOo.     If  there  are  defendants  other  than  the  state  treasurer  .ludKments, 

2  and  judgment  is  entered  for  the  jjlaintitl"  against  the  state  treasurer  and  I'Sosi'aeL'!'!''^. 

3  against  any  of  the  other  defendants,  execution  shall  issue  against  such  Jgjij-  gyf;  |  ^■ 

4  other  defendants  and  be  levied  upon  them.    If  the  execution  is  returned 

5  unsatisfied  in  whole  or  in  part,  and  the  officer  returning  the  same  certifies 
fi  that  the  amount  due  cannot  be  collected  from  the  land  or  goods  of  such 

7  other  defendants,  a  justice  of  the  superior  court  shall  direct  the  clerk 

8  to  certify  the  amount  due  on  the  execution  to  the  comptroller,  who 

9  shall  thereupon  audit  and  certify  the  amount  of  the  execution  in  the  same 

10  manner  as  claims  against  the  commonwealth,  and  the  state  treasurer 

1 1  shall  i)ay  the  amount  out  of  the  assurance  fund,  without  any  further  act 

12  or  resolve  making  an  appropriation  therefor. 

13  If  judgment  in  such  action  cannot  for  any  reason  be  entered  against 

14  any  of  the  other  defendants  it  may  be  entered  against  the  state  treas- 

15  urer  alone,  or,  if  it  cannot  be  entered  against  all  the  other  defendants, 
Hi  it  may  l)e  entered  against  him  and  such  of  the  other  defendants  as  are 

17  found  liable,  and  against  whom  judgment  can  lawfully  be  entered. 

18  If  judgment  is  entered  against  the  state  treasurer  alone,  the  justice 

19  of  the  superior  court  before  whom  the  action  is  tried  shall  direct  the 

20  clerk  to  transmit  to  the  comptroller  a  certificate  of  the  entry  of  judg- 

21  ment  and  of  the  aiTiount  due,  and  the  state  treasurer  shall  pay  the  same 

22  upon  the  certificate  of  the  comptroller,  as  above  provided. 

1  Section  104.    If  the  assurance  fund  at  any  time  is  not  sufficient  to  Proceedings  if 

2  meet  the  amount  called  for  by  such  certificate  of  the  comptroller  the  fs'fnsufficiem'.'' 

3  state  treasurer  shall  make  up  the  deficiency  from  any  funds  in  the  treas-  j^^^'f;  j||'  |  gg; 

4  ury  not  otherwise  appropriated;  and,  in  such  case,  any  amounts  there-  I'-^^Jj^'-*'' 

5  after  received  by  the  state  treasurer  on  account  of  the  assurance  fund 
(J  shall  be  transferred  to  the  general  funds  of  the  treasury,  until  the  amount 
7  paid  on  account  of  the  deficiency  shall  have  been  made  up. 

1  Section  105.     In  every  case  where  payment  has  been  made  by  the  subrogation  of 

2  state  treasurer  under  section  one  hundred  and  three,  the  commonwealth  ™  piaim"ff^'''' 

3  shall  be  subrogated  to  the  rights  of  the  plaintifT  against  any  other  parties  ^Ig^'s^sa*"'''' 

4  or  securities,  and  the  state  treasurer  shall  enforce  the  same,  and  the  I.'l'ios  599 

5  amounts  recovered  shall  be  placed  to  the  account  of  the  assurance  fund. 

1  Section  lOfi.    The  income  of  the  assurance  fund  shall  be  added  to  Assurance 

2  the  principal  and  invested ;   except  that  whenever  said  fund  amounts  to  ti'o"n''o??ncom'c. 

3  two  hundred  thousand  dollars  the  income  thereof  shall  be  used  to  de-  |*foi^®"' 

4  fray,  as  far  as  may  be,  the  expenses  of  the  administration  of  this  chapter.  R  l-  128, 

4  Op.  A.  G.  18. 
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When  fund 
notf  liable. 
Limit  of 
compensation. 

1898,  562, 
§  102. 

1899,  125. 
R.  L.  128, 
5  101. 


Section  107.     The  assurance  fund  shall  not  be  liable  for  any  loss,  1 

damage  or  deprivation  occasioned  by  a  breach  of  trust,  whether  express,  2 

implied  or  constructive,  by  any  registered  owner  who  is  a  trustee,  or  by  3 

the  improper  exercise  of  any  power  of  sale  in  a  mortgage,  nor  shall  any  4 

plaintiff  recover  in  contract  as  compensation  under  this  chapter  more  5 

than  the  fair  market  value  of  the  land  at  the  time  when  he  suffered  6 

the  loss,  damage  or  deprivation  thereof.  7 


Limitation, 
etc.,  of  actions. 
1S98,  562, 
§  103. 
R.  L.  128, 
5  102. 


Section  108.     Actions   of   contract   for   compensation  •  under   this  1 

chapter  by  reason  of  any  loss  or  damage  or  deprivation  of  land  or  any  2 

estate  or  interest  therein  shall  be  begun  within  six  years  after  the  cause  3 

of  action  accrued ;    but  the  plaintiff  in  an  action  for  the  recovery  of  the  4 

land  or  estate  or  interest  therein  in  accordance  with  section  one  hundred  5 

and  two  may  bring  the  action  of  contract  for  compensation  within  one  6 

year  after  the  termination  of  such  action.    Said  action  of  contract  shall  7 

survive  to  the  personal  representative  of  the  registered  owner,  unless  8 

barred  in  his  lifetime;   but  the  proceeds  thereof  shall  be  treated  as  real  9 

estate.  10 


Assessors' 
valuation  to 
be  evidence. 
1919.  297. 
238  Mass.  490. 


Section  109.    In  any  action  to  recover  damages  for  loss  or  damage  1 

or  deprivation  of  land,  or  of  any  estate  or  interest  therein,  by  the  regis-  2 

tration  of  another  person  as  owner  of  such  land,  or  of  any  estate  or  in-  3 

terest  therein,  the  assessed  valuation  for  taxation  of  the  land,  or  of  the  4 

estate  or  interest,  if  assessed  separately,  for  the  three  years  preceding  5 

the  loss,  damage  or  deprivation  may  be  introduced  by  any  party  as  6 

evidence  of  the  fair  market  value  of  such  land,  estate  or  interest;   but  7 

if  the  valuation  for  any  one  year  is  so  introduced,  the  valuations  for  8 

all  three  years  shall  be  introduced.  9 


Powers  of 

attorney. 

1898,  562, 

§  104. 

R.  L.  128, 

§  103. 

262  Mass.  555. 


POWERS  OF  ATTORNEY. 

Section  110.     Any  person  may,  by  attorney,  procure  land  to  be  1 

registered  and  convey  or  otherwise  deal  with  registered  land,  but  the  2 

letters  of  attorney  shall  be  acknowledged  and  filed  with  the  recorder  3 

or  the  assistant  recorder  of  the  proper  registry  district  and  registered.  4 

Any  instrument  revoking  such  letter  shall  be  acknowledged  and  regis-  5 

tered  in  like  manner.                                                                    ,  6 


Lost  duplicate 

certificates. 

1898,  562, 

§  105. 

R.  L.  128, 

§  104. 

1926,  90,  §  2. 


LOST  DUPLICATE  CERTIFICATES. 

Section  111.    If  a  duplicate  certificate  is  lost  or  destroyed,  or  cannot  1 

be  produced  by  a  grantee,  heir,  devisee,  assignee  or  other  person  apply-  2 

ing  for  the  entry  of  a  new  certificate  to  him  or  for  the  registration  of  any  3 

instrument,  a  suggestion  of  the  fact  of  such  loss  or  destruction  may  be  4 

filed  by  the  registered  owner  or  other  person  in  interest  and  registered.  5 

The  court  may  thereupon,  upon  the  petition  of  the  registered  owner  or  6 

other  person  in  interest,  after  such  notice,  if  any,  as  it  may  order  and  a  7 

hearing,  direct  the  issue  of  a  new  duplicate  certificate,  which  shall  con-  8 

tain  a  memorandum  of  the  fact  that  it  is  issued  in  place  of  a  lost  du])li-  9 

cate  certificate,  hut  shall  in  all  respects  be  entitled  to  like  faith  and  10 

credit  as  the  original  duplicate,  and  shall  thereafter  be  regarded  as  the  11 

original  duplicate  for  all  the  purposes  of  this  chapter.  12 
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ADVERSE  CLAIMS. 

1  Section  112.    Whoever  claims  anv  right  or  interest  in  re<jistered  land  Adverse 

2  adverse  to  the  registered  owner  arising  after  the  date  of  orignial  regis-  ■'^fo-:^^^' 
8  tration  may,  if  no  other  provision  is  made  in  this  chapter  for  registering  n  l.us. 

4  the  same,  make  a  written  statement  setting  forth  fully  his  alleged  right  234  Mass.  288. 

5  or  interest,  and  how  or  under  whom  it  was  acquired,  and  a  reference  to 
(i  the  volume  and  page  of  tlie  certificate  of  title  of  the  registered  owner,  and 

7  a  description  of  the  land  in  which  the  right  or  interest  is  claimed.    The 

8  statement  shall  be  signed  and  sworn  to,  and  shall  state  the  adverse  claim- 
it  ant's  residence,  and  designate  a  place  where  all  notices  may  be  served 

10  upon  him.    This  statement  shall  be  entitled  to  registration  as  an  adverse 

11  claim,  and  the  court,  upon  the  petition  of  any  party  in  interest,  shall 

12  grant  a  speedy  hearing  upon  the  validity  of  such  adverse  claim,  and  shall 

13  enter  such  decree  thereon  as  justice  and  equity  may  require.     If  the 

14  claim  is  adjudged  to  be  invalid,  the  registration  shall  be  cancelled.    If 

15  the  court,  after  notice  and  a  hearing,  finds  that  a  claim  thus  registered 

16  was  frivolous  or  vexatious,  it  may  tax  the  adverse  claimant  double  costs. 

SLTRRENDER  of  DUPLICATE  CERTIFICATES. 

1  Section  11.3.    If  the  recorder  or  any  assistant  recorder  is  requested  ^""1°^^  "' 

2  to  enter  a  new  certificate  in  pursuance  of  an  instrument  purporting  to  ^Igi''™'*- 

3  be  executed  by  the  registered  owner,  or  by  reason  of  any  instrument  or  §  107. 

4  proceedings  which  divest  the  title  of  the  registered  owner  against  his  §  ioe. 

5  consent,  and  the  outstanding  owner's  duplicate  certificate  is  not  presented  '^^*'  ^^  • '  • 

6  for  cancellation  when  such  request  is  made,  the  recorder  or  assistant 

7  recorder  shall  not  enter  a  new  certificate,  but  the  person  claiming  to  be 

8  entitled  thereto  may  apply  by  petition  to  the  court.    The  court,  after  a 

9  hearing,  may  order  the  registered  owner  or  any  person  withholding  the 

10  duplicate  certificate  to  surrender  it,  and  direct  the  entry  of  a  new  cer- 

11  tificate  upon  such  surrender.     If  the  person  withholding  the  duplicate 

12  certificate  is  not  amenable  to  the  process  of  the  court,  or  if  for  any 

13  reason  the  outstanding  owner's  duplicate  certificate  cannot  be  delivered 

14  up,  the  court  may  by  decree  annul  it  and  order  a  new  certificate  of  title 

15  to  be  entered.    Such  new  certificate  and  all  duplicates  thereof  shall  con- 

16  tain  a  memorandum  of  the  annulment  of  the  outstanding  duplicate. 

amendment  and  alter.\tion  of  certificates  of  title. 

1  Section  114.     No  erasure,  alteration  or  amendment  shall  be  made  Amendment, 

2  up)on  the  registration  book  after  the  entry  of  a  certificate  of  title  or  of  a  pprtificates. 

3  memorandum  thereon  and  the  attestation  of  the  same  by  the  recorder  or  |**i^08.^^^' 

4  an  assistant  recorder,  except  by  order  of  the  court.    A  registered  owner  fj^j  '^^• 

5  or  other  person  in  interest  may  apply  by  petition  to  the  court  upon  the  236  Mass.  176. 

6  ground  that  registered  interests  of  any  description,  whether  vested,  con-  2152  Mase!  555! 

7  tiiigent,  expectant  or  inchoate,  have  terminated  and  ceased;  or  that  new 

8  interests  not  appearing  upon  the  certificate  have  arisen  or  been  created; 

9  or  that  any  error  or  omission  was  made  in  entering  a  certificate  or  any 

10  memorandum  thereon,  or  on  any  duplicate  certificate;  or  that  the  name 

1 1  of  any  person  on  the  certificate  has  been  changed ;  or  that  the  registered 

12  owner  has  married,  or  if  registered  as  married,  that  the  marriage  has 

13  been  terminated;    or  that  a  corporation  which  owned  registered  land 

14  and  has  been  dissolved  has  not  conveved  the  same  within  three  years  after 
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its  dissolution;  or  upon  any  other  reasonable  ground;  and  the  court  15 
may  hear  and  determine  the  petition  after  notice  to  all  parties  in  interest,  16 
and  may  order  the  entry  of  a  new  certificate,  the  entry  or  cancellation  of  17 
a  memorandimi  upon  a  certificate,  or  grant  any  other  relief  upon  such  18 
terms,  requiring  security  if  necessary,  as  it  may  consider  proper;  but  19 
this  section  shall  not  authorize  the  court  to  open  the  original  decree  of  20 
registration,  and  nothing  shall  be  done  or  ordered  by  the  court  which  21 
shall  impair  the  title  or  other  interest  of  a  purchaser  holding  a  certificate  22 
for  value  and  in  good  faith,  or  his  heirs  or  assigns,  without  his  or  their  23 
written  consent.  24 

PETITIONS,  MOTIONS  AND  NOTICES  AFTER  REGISTRATION. 

petSfons'ind*        SECTION  115.     Petitions  and  motions  filed  under  this  chapter  after     1 
motions  after     original  registration  shall  be  filed  and  entitled  in  the  original  case  in    2 

registration.  i  •    i       i         i  p  •  •  i 

1898.562,  §108.  wliicli  tlic  dccrcc  01  registration  was  entered.  6 

R.  L.  128,  §  107. 


Service  of 
notice  after 
registration. 
1898,  .'J62, 
§  109. 
R.  L.  128, 
§  108. 


Section  116.  All  notices  required  by  or  given  under  this  chapter  by  1 
the  recorder  or  any  assistant  recorder,  after  original  registration,  shall  2 
be  mailed  to  the  person  to  be  notified  at  the  residence  and  post  office  ad-  3 
dress  stated  in  the  certificate  of  title,  or  in  any  registered  instrument  4 
under  which  he  claims  an  interest,  in  the  office  of  the  recorder  or  assistant  5 
recorder,  relating  to  the  parcel  of  land  in  cjuestion.  6 

All  notices  and  citations  directed  by  special  order  of  the  court  under  7 
this  chapter,  after  original  registration,  may  be  served  in  the  manner  8 
above  stated,  and  the  certificate  of  the  recorder  shall  be  conclusive  proof  9 
of  such  service ;  but  the  court  may  in  any  case  order  different  or  further  10 
service,  by  publication  or  otherwise.  11 


Sectional  plans 
and  employ- 
ment of  assist- 
ance therefor. 
1915,  223,  §  2. 


sectional  PLANS. 

Section  117.     The  court  may  make  sectional  plans  showing  regis-  1 

tered  lands,  and  in  so  doing  may  employ  competent  draftsmen  and  2 

assistants.  3 


Penalty  for 
fraudulent 
conveyance. 
1898,  502, 
§  115. 
R.  L.  128, 
§  110. 


PENALTY  FOR  FR.AUDULENT   CONVEYANCE. 

Section  118.     Whoever,  with  intent  to  defraud,  sells  and  conveys  1 

registered  land,  knowing  that  an  undischarged  attachment  or  any  other  2 

encumbrance  exists  thereon  not  noted  by  memorandum  on  the  duplicate  3 

certificate  of  title,  without  informing  the  grantee  of  such  attachment  or  4 

other  encumbrance  before  the  consideration  is  paid,  shall  be  punished  5 

by  imprisonment  in  the  state  prison  for  not  more  than  three  years  or  6 

in  jail  for  not  more  than  one  year.  7 


Chap.  186.] 
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CHAPTER     186. 

ESTATES   FOR   "i-EARS  AND   AT   WILL. 


Sect. 

1.  Estates  for  long  term  of  years  deemed 

estates  in  fee  simple. 

2.  Payments   when   curtesy   or   dower  is 

assigned  out  of  such  estate. 

3.  Liability   of   tenant   at   sufferance   for 

rent. 

4.  Liability  of  tenant  for  rent  of  part  of 

land  demised. 

5.  Form  of  action  to  recover  rent.     Evi- 

dence. 

6.  Survival  of  action  for  rent. 

7.  Application  of  certain  sections. 


Sect. 

8.  Recovery  of  apportionment  of  rent. 

9.  Recovery  of  rent  paid  in  advance. 

10.  Rent  deemed  necessaries. 

11.  Termination  of  lease  by  notice  to  quit 

for  non-payment  of  rent. 

12.  Termination    of    tenancy    at    will    by 

notice  to  quit. 

13.  Same  subject.     Action  to  recover  pos- 
•  session  of  premises  limited. 

14.  Penalty  on  lessor  for  failure  to  furnish 

water,  heat,  etc. 


1  Section  1.     If  land  is  demised  for  the  term  of  one  hundred  years  or  Estates  for 

2  more,  the  term  shall,  so  long  as  fifty  years  thereof  remain  une.xpired,  be  yea?s  deemed 

3  regarded  as  an  estate  in  fee  simple  as  to  every  thing  concerning  the  sf^pfe '°  '"^ 


1834,  162. 


.  60, 
19. 


4  descent  and  devise  thereof,  upon  the  decea,se  of  the  owner,  the  right  of  5*^1 
,5  dower  or  of  curtesv  therein,  the  sale  thereof  bv  executors,  administrators,  ?(?i® 

6  guardians,  conservators  or  trustees,  the  levy  01  execution  thereon,  and  95.?|;^2i 

7  the  redemption  thereof  if  mortgaged  or  taken  on  execution;   and  who-  p  5. 121.  §1. 

8  ever  holds  as  lessee  or  assignee  under  such  a  lease  shall,  so  long  as  fifty  191.5,  33,  '§  i. 

9  years  of  the  term  remain  unexpired,  be  regarded  as  a  freeholder  for  all  ii2'Mass.'2i7. 
10  purposes. 

178  Mass.  76. 


1  Section  2.     If  curtesy  or  dower  is  assigned  out  of  such  land,  the  Payments 

2  husband  or  widow  and  his  or  her  assigns  shall  pay  to  the  owner  of  the  „  dower'i?^ 

3  unexpired  residue  of  the  term  one  third  of  the  rent  reserved  in  the  lease  such  Mtate.' °' 

4  under  which  the  wife  or  husband  held  the  term. 

R.  L.  129,  §  2. 


1834,  162,  §  3. 
R.  S.  60,  5  20. 


G.  S.  90,  §  22. 
P.  S.  121,  §  2. 


1  Section  3.     Tenants  at  sufferance  in  possession  of  land  or  tenements  Liability  of 

2  shall  be  liable  to  pay  rent  therefor  for  such  time  as  they  may  occupy  or  suSCTance  for 

3  detain  the  same.  ""'■ 


G.  .S.  90,  §  25. 
P.  S.  121,  §  3. 
R.  L.  129.  §  3. 
4  Cush.  42. 
1  .-Ulen,  217. 


10  Allen,  260. 
10.5  Mass.  486. 
132  Mass.  346. 
134  Mass.  283. 
156  Mass.  209. 


181  Mass.  218. 
189  Mass.  246. 
202  Mass.  26. 
229  Mass.  576. 


232  Mass.  479. 
239  Mass.  283. 

243  Mass.  547. 

244  .Mass.  299. 


1  Section  4.     A  person  in  possession  of  land  out  of  wliicli  rent  is  due  Liability  of 

2  shall  be  liable  for  the  amount  or  proportion  of  rent  due  from  the  land  in  ut'part  of^iand 

3  his  possession  although  it  is  only  a  part  of  that  originally  demised. 


demised. 


R.  S.  60,  §  22. 
G.  S.  90,  §  24. 
P.  S.  121,  §4. 


R.  L.  129,  §  4. 
17  Mass.  439. 
22  Pick.  565. 


2  Met.  505. 
S  Gray,  204. 


1  Section  .5.     Such  rent  may  be  recovered  in  contract,  and  the  deed  fo°™o"verrent'' 

2  of  demise  or  other  written  instrument,  if  anv,  showing  the  provisions  of  Evidence. 

o    Al        1  1  I    •  '  1  1  '    I       *  I  182a,  89,  9  o. 

6  the  lease,  may  be  used  in  evidence  by  either  party  to  prove  the  amount  R.  s.  60,  §23. 
4  of  rent  due  from  the  defendant. 


G.  S.  90,  §  26. 


P.  S.  121,  §5. 


R.  L.  129,  §  5. 


115  .Mass.  367. 
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Survival  of           SECTION  6.     Such  action  mav  be  brought  by  or  against  executors  and  1 

action  for  rent.         ...                                                                "»                    "            i-ii-c*              pii  ^ 

1825. 89,  §  5.  administrators  for  any  arrears  or  rent  accrued  in  the  liretime  oi  the  de-  2 

G.  s.  9o!  §  2?;  ceased  parties,  respectively,  in  the  same  manner  as  for  debts  due  from  3 

R.  L.  129, 1 6.  or  to  the  same  parties  in  their  lifetime  on  a  personal  contract.  4 


Application  of 
certain  sections. 
R.  S.  60,  §  25. 
G.  S.  90.  i  28. 
P.  S.  121,  §  7. 


Section  7.    The  six  preceding  sections  shall  not  deprive  landlords  1 

of  any  other  legal  remedy  for  the  recovery  of  rents,  whether  secured  by  2 

lease  or  by  law.  3 

R.  L.  129,  5  7. 


Recovery  of 
apportionment 
of  rent. 
1869,  368, 
8§  1-3. 

T.  S.  121,  §  8. 
R.  L.  129.  §  8. 
3  Cush.  206. 
1  Allen,  489. 
6  Allen.  215. 
128  Mass.  365. 
132  Mass.  346. 
187  Mass.  575. 
194  Mass.  389. 
222  Mass.  327. 


Section  8.     If  land  is  held  by  lease  of  a  person  having  an  estate  1 

therein  determinable  on  a  life  or  on  a  contingency,  and  such  estate  de-  2 

termines  before  the  end  of  a  period  for  which  rent  is  payable,  or  if  an  3 

estate  created  by  a  written  lease  or  an  estate  at  will  is  determined  before  4 

the  end  of  such  period  by  surrender,  either  express  or  by  operation  of  5 

law,  by  notice  to  quit  for  non-payment  of  rent,  or  by  the  death  of  any  6 

party,  the  landlord  or  his  e.xecutor  or  administrator  may  recover  in  7 

contract,  a  proportional  part  of  such  rent  according  to  the  portion  of  8 

the  last  period  for  which  such  rent  was  accruing  which  had  expired  at  9 

such  determination.  10 


Recovery  of 
rent  paid  in 
advance. 
1869,  368,  §  4. 
P.  S.  121,  §9. 
R.  L.  129,  §  9. 


Section  9.  If,  upon  the  determination  of  a  tenancy,  in  any  manner 
mentioned  in  the  preceding  section,  before  the  end  of  a  period  for  which 
rent  is  payable,  the  rent  therefor  has  been  paid  before  such  determina- 
tion, a  proportionate  part  thereof,  according  to  the  portion  of  such  period 
then  unexpired,  may  be  recovered  back  in  contract. 


neTess'i^r!^*'^         Section  10.     Debts  for  the  rent  of  a  dwelling  house  occupied  by  the 
1859, 127.         debtor  or  his  family  shall  be  considered  as  claims  for  necessaries. 

G.  S.  90,  §  29.  8  Gray,  226.  7  Allen,  264. 

P.  .S.  121,  §  10.  1  Allen,  219.  12  Allen,  366. 

R.  L.  129,  §  10. 


Termination 
of  lease  by 
notice  to  quit 
for  non-pay- 
ment of  rent. 

1847,  267,  §  1. 

1848,  142,  I  2. 
1857,  55. 

G.  S.  90,  5  30; 
137,  §  3. 
P.  S.  121,  §  11. 
R.  L.  129,  §  11. 
8  Cush.  282. 


Section  11.     Upon  the  neglect  or  refusal  to  pay  the  rent  due  under  1 

a  written  lease,  fourteen  days'  notice  to  quit,  given  in  writing  by  the  2 

landlord  to  the  tenant,  shall  be  sufficient  to  determine  the  lease,  unless  3 

the  tenant,  at  least  four  days  before  the  return  day  of  the  writ,  in  an  4 

action  by  the  landlord  to  recover  possession  of  the  premises,  pays  or  5 

tenders  to  the  landlord  or  to  his  attorney  all  rent  then  due,  with  interest  6 

and  costs  of  suit.  7 

137  Mass.  13.  219  Mass.  151. 


Termination 
of  tenancy  at 
will  by  notice 
to  quit. 
1825,  89,  §  4. 
R.  S.  60,  §  26. 
G.  S.  90,  §  31. 
P.  S.  121,  §  12. 
R.  L.  129,  5  12. 
17  Mass.  282. 

1  Pick.  43. 

2  Pick.  70. 
2  Met.  29. 
13  Met.  275. 
6  Cush.  133. 


Section  12.     Estates  at  will  may  be  determined  by  either  party  by  1 

three  months'  notice  in  writing  for  that  purpose  given  to  the  other  party;  2 

and  if  the  rent  reserved  is  payable  at  periods  of  less  than  three  months,  3 

the  time  of  such  notice  shall  be  sufficient  if  it  is  equal  to  the  interval  be-  4 

tween  the  days  of  payment ;  and  in  case  of  neglect  or  refusal  to  pay  the  5 

rent  due  from  a  tenant  at  will,  fourteen  days'  notice  to  quit,  given  in  6 

writing  by  the  landlord  to  the  tenant,  shall  be  sufficient  to  determine  the  7 

tenancy.  8 


11  Cush,  93,  191. 

6  Gray,  224. 
11  Gray,  181. 

7  Allen,  487. 
14  Allen,  43. 


103  Mass.  154. 

107  Mass.  406. 

108  Mass.  150,  553. 
113  Mass.  531. 
126  Mass.  143. 


136  Mass.  532. 
157  Mass.  439. 
165  Mass.  351. 
172  Mass.  145. 
197  Mass.  325. 


210  Mass.  55. 
226  Mass.  430. 
238  Mass.  310. 
263  Mass.  318. 
267  Mass.  143. 
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1  Section  1.3.     Whenever  a  tenancy  at  will  of  premises  occupied  for  Same  subject. 

2  dwelling  purposes,  other  than  a  room  or  rooms  in  a  hotel,  lodging  house  recover  posses- 
.3  or  rooming  house  is  terminated,  without  fault  of  the  tenant,  either  by  fsMUmfteT" 

4  operation  of  law  or  by  act  of  the  landlord  e.xcept  as  provided  in  section  '^^^'  ^^^'  '  '• 

5  twelve,  no  action  to  recover  possession  of  the  premises  shall  be  brought, 

6  nor  shall  the  tenant  l)e  dispossessed,  until  after  the  expiration  of  a  period, 

7  equal  to  the  inter\'al  between  the  days  on  which  the  rent  reserved  is  pay- 

8  able,  from  the  time  when  the  tenant  receives  notice  in  wTiting  of  such 

9  termination;    but  such  tenant  shall  be  liable  to  pay  rent  for  such  time 

10  during  the  said  period  as  he  occupies  or  detains  the  premises,  at  the  same 

1 1  rate  as  theretofore  payable  by  liim  while  a  tenant  at  will. 

1  Section  14.     Any  lessor  of  any  building  or  part  thereof  occupied  for  Penalty  on 

2  dwelling  purposes,  other  than  a  room  or  rooms  in  a  hotel,  lodging  house  or  fltiure  to 

3  rooming  house,  who  is  required  by  the  terms,  expressed  or  implied,  of  any  hraT^ct*"'"' 

4  contract  or  lease,  to  furnish  water,  heat,  light,  power,  elevator  service  i^^y.  339, 51. 

5  or  telephone  service  to  any  occupant  of  such  building,  or  part  thereof, 

6  who  wilfully  or  intentionally  fails  to  furnish  such  water,  heat,  light, 

7  power,  elevator  service  or  telephone  service  at  any  time  when  the  same  is 

8  necessary  to  the  proper  or  customary  use  of  such  building,  or  part  thereof, 

9  or  any  lessor  who  wilfully  and  intentionally  interferes  with  the  quiet 

10  enjoyment  of  any  such  leased  premises  by  the  occupant,  shall  be  punished 

1 1  by  a  fine  of  not  more  than  one  hundred  dollars,  or  by  imprisonment  for  not 

12  more  than  six  months. 


CHAPTER     187 

EASEMENTS. 


Sect. 

1.  Easements  of  light  and  air  not  to  be 

acquired  by  use. 

2.  Easements    by    prescription    only    by 

twenty  years  uninterrupted  adverse 
use. 


Sect. 

3.  Prevention  of  easement  by  notice. 

4.  Notice  as  disturbance  of  easement.' 


1  Section  1.     Whoever  erects  a  house  or  other  building  with  windows  Easements  of 

2  overlooking  the  land  of  another  shall  not,  by  the  mere  continuance  of  nS to  be  ac"^ 

3  such  windows,  acquire  an  easement  of  light  or  air  so  as  to  prevent  the  ig52^'\44  "^' 

4  erection  of  a  building  on  such  land. 

G.  S.  90.  5  32.  P.  .S.  122,  §  1.  R.  L.  130,  §  1.  115  .Mass.  204. 


1      Section  2.     No  person  shall  acquire  by  adverse  use  or  enjoyment  a  Easements  by 


prescription 


2  right  or  privilege  of  way  or  other  easement  from,  in,  upon  or  over  the  land  on!y"'y 

3  of  another,  unless  such  use  or  enjoyment  is  continued  uninterruptedly  uni^nterrlTpted 

4  for  twenty  vears. 


adverse  use. 


R.  S.  fiO,  §  27. 
G.  S.  90,  §  33. 
P.  S.  122,  i  2. 


R.  L.  1.30.  §  2. 
2  Gush.  191. 
10  Allen,  557. 


209  Mass.  542. 

223  Mass.  544. 

224  Mass.  256. 


1  Section  3.     If  a  person  apprehends  that  a  right  of  way  or  other  ease-  PrevenUon  of 

2  raent  in  or  over  his  land  may  be  acquired  by  custom,  use  or  otherwise  by  nSw^"    ^ 

3  any  person  or  class  of  persons,  he  may  give  public  notice  of  his  intention  r|^s.'  60,'  5  23. 
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G.  S.  90,  §  31. 
1867,  302. 
P.  S.  122,  §  3. 
R.  L.  130,  §  3. 


to  prevent  the  acquisition  of  such  easement,  by  causing  a  copy  of  such  4 

notice  to  be  posted  in  a  conspicuous  place  upon  the  premises  for  six  sue-  5 

cessive  days,  and  such  posting  shall  prevent  the  acquiring  of  such  ease-  6 

ment  by  use  for  any  length  of  time  thereafter;  or  he  may  prevent  a  par-  7 

ticular  person  or  persons  from  acquiring  such  easement  by  causing  a  copy  8 

of  such  notice  to  be  served  upon  him  or  them  as  provided  by  law  for  the  9 

service  of  an  original  summons  in  a  civil  action.    Such  notice  from  the  10 

agent,  guardian  or  conservator  of  the  owner  of  land  shall  have  the  same  11 

eflfect  as  a  notice  from  the  owner  himself.    A  certificate,  by  an  officer  qual-  12 

ified  to  serve  oivil  process,  that  such  copy  has  been  served  or  posted  by  13 

him  as  above  provided,  if  made  upon  the  original  notice  and  recorded  14 

with  it,  within  three  months  after  the  service  or  posting,  in  the  registry  15 

of  deeds  for  the  county  or  district  in  which  the  land  lies,  shall  be  con-  16 

elusive  evidence  of  such  service  or  posting.  17 


Notice  as 
disturbance  of 
easement. 
R.  S.  119,  §14. 
G.  S.  154,  §14. 
P.  S.  122,  §  4. 
R.  L.  130,  §  4. 


Section  4.  A  notice  given  under  the  preceding  section  shall  be  a 
disturbance  of  the  easement  to  which  it  relates  entitling  the  person  claim- 
ing such  easement  to  an  action  for  the  purpose  of  trying  the  right ;  and  if 
he  prevails,  he  shall  be  entitled  to  full  costs  although  he  recovers  only 
nominal  damages. 


CHAPTER     188 


HOMESTEADS. 


Sect. 

1.  Nature  of  homestead  estate. 

2.  Mode  of  acquisition. 

3.  Wife  or  minor  child  may  occupy  in 

certain  cases. 

4.  Continuance    after   death   of   house- 

liolder. 

5.  Previous  mortgage,  etc.,  unaffected. 


Sect. 

6.  Estate  subject  to  prior  mortgage. 

7.  Release  of  rights. 
7.A..  Same  subject. 

S.  Sale  of  rights  of  widow,  etc. 

9.  Set-off  if  holder  insolvent. 

10.  Existing  rights  saved. 


Nature  of 
homestead 
estate. 
1851.  340, 
§§  1,4. 
1855,  238, 
§§1,3. 
1857,  298, 
§§  1,4. 
G.  S.  104, 
§§  1.5. 
P.  S.  123, 
§§1.4. 
R.  L.  131, 
§§  1,4. 
1915,  28,  §  1. 
8  Gray,  432. 
16  Gray,  146. 

5  Allen,  146. 

6  Allen,  71, 
427. 

8  Allen,  575. 

10  Allen,  425. 

11  Allen,  194. 

12  Allen,  30. 

13  Allen,  286. 

100  Mass.  234. 

101  Mass.  418. 
130  Mass.  368. 
138  Mass.  .542. 
161  Mass.  276. 


Section  1.  A  householder  who  has  a  family  shall  be  entitled  to  ac- 
quire an  estate  of  homestead  to  the  extent  of  eight  hundred  dollars  in 
value  in  the  land  and  buildings  thereon  owned  or  rightly  possessed  by 
lease  or  otherwise  and  occupied  by  him  as  a  residence;  and  such  estate 
shall  be  exempt  from  the  laws  of  conveyance,  descent  and  devise  and 
from  attachment,  levy  on  execution  and  sale  for  the  payment  of  his 
debts  or  legacies,  except  — 

(1)  Sale  for  taxes. 

(2)  Attachment,  levy  and  sale  in  the  following  cases: 


9 


(«)  For  a  debt  contracted  previous  to  the  acquisition  of  said  estate  10 
of  homestead.  11 

(b)  For  a  debt  contracted  for  the  purchase  thereof.  .  12 

(c)  Upon  an  execution  issued  from  the  probate  court  to  enforce  its  13 
decree  that  a  husband  pay  a  certain  amount  weekly  or  otherwise  to  14 
support  his  wife  or  minor  children.  15 

(d)  Where  buildings  on  land  not  owned  by  the  householder  are  at-  16 
tached,  levied  upon  or  sold  for  the  ground  rent  of  the  lot  of  land  17 
whereon  thev  stand.  18 
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1  Section  2.     To  acquire  such  estate  of  homestead,  the  fact  that  it  is  Mode  of 

2  designed  to  be  held  as  such  shall  be  set  forth  in  the  deed  of  conveyance  iss^.'^sVo,"?  3. 

3  by  which  the  property  is  acquired;  or,  after  the  title  has  been  acquired,  cf^l.'iof,'  fl.' 

4  such  design  nuiy  be  declared  In-  a  writing  duly  signed,  sealed  and  ac-  r  f; 'wi' V' 
,T  knowledged  and   recorded   in  the  registry  of  deeds  for  the  county  or  « Alien,  427. 

.      ..."  1  •    1      ii  •         •  1         ri-.!  •    •    ■  ,.        '  llAllea,37. 

t)  district  ni  wnicli  tlie  property  is  situated,  ihe  accjuisition  or  a  new 
7  estate  of  homestead  shall  defeat  and  discharge  any  such  previous  estate. 

1  Section  3.     In  a  case  in  which  the  probate  court   has  entered   a  wife  or  minor 

2  decree  that  the  wife  is  living  apart  from  her  husband  for  justifiable  occupy  mcer- 

3  cause,  or  the  custody  of  his  tninor  children  or  minor  child  has  been  i9i5°28?§  2. 

4  decreed  to  .some  person  other  than  him,  and  the  husband  owns  or  holds 

5  a  homestead  estate,  the  probate  court  may  by  its  decree  grant  to  his 

6  wife  or  minor  children,  or  to  both,  the  right  to  use,  occupy  and  enjoy 

7  such  homestead  estate  until  the  further  order  of  the  court.  The  record- 
b  ing  of  the  order  of  the  probate  court  granting  to  the  wife  or  minor  chil- 
9  dren,  or  to  both,  the  right  to  use,  occupy  and  enjoy  said  homestead 

10  estate,  together  with  the  description  thereof,  in  the  registry  of  deeds 

11  for  the  county  or  district  where  the  land  lies,  shall  operate  to  prevent 

12  the  husband  from  disposing  of  said  estate  until  such  time  as  the  probate 

13  court  may  revoke  said  decree. 

1  Section  4.     The  estate  of  homestead  existing  at  the  death  of  a  Continuance 

2  householder  shall   continue   for  the   benefit   of  his   widow   and   minor  househoMcr" 

3  children,  and  shall  be  held  and  enjoyed  by  them,  if  one  of  them  or  a  \l^l[  'p^[  1 5 

4  purchaser  under  section  eight  occupies  the  premises,  until  the  youngest  J^st,  29s.  §§  2, 

5  child  is  twenty-one  and  until  the  marriage  or  death  of  the  widow;   and  g  s.io4.§§i2. 

6  if  a  widow  or  minor  children  are  entitled  to  an  estate  of  homestead  as  p  S-  123, 

7  provided  herein,  it  may  be  set  off  to  them  in  the  same  manner  as  dower,  r.  l.  i3i, 

8  But  all  the  right,  title  and  interest  of  the  deceased  in  the  premises  in  sAUen,  77, 

9  which  such  estate  exists,  except  the  estate  of  homestead  thus  continued,  s^Aiien,  575. 

10  shall  be  subject  to  the  laws  relating  to  devise,  descent,  dower  and  sale  o^AHe".  239, 

11  for  the  payment  of  debts  and  legacies. 

11  Allen,  194.  100  Mass.  234.  141  Mass.  187. 

97  Mass.  136,  392.  131  Mass.  186,  446.  161  .Mass.  276. 

1  Section  5.     No  estate  of  homestead  shall  affect  a  mortgage,  lien  Previous 

2  or  other  encumbrance  previously  existing.  unaffected.^ '" 

1851,  340,  §  5.  1857,  298,  5  .5.  P.  S.  123,  §  5. 

1855,  238,  §  4.  G.  S.  104,  §  6.  R.  L.  131,  §  5. 

1  Section  (i.     Property  which  is  subject  to  a  mortgage  executed  before  Estate  subject 

2  an  estate  of  homestead  was  acquired  therein,  or  executed  afterward  and  niortgage. 

3  containing  a  release  thereof,  shall  be  subject  to  an  estate  of  homestead,  p.  |;  123,' §  o.' 

4  except  as  against  the  mortgagee  and  those  claiming  under  him,  in  the  ^-  ^-  '^^'  *  ''■ 

5  same  manner  as  if  there  were  no  such  mortgage.     If  the  owner  of  the 

6  equity  in  such  [iroperty  redeems  the  mortgage,  he  shall  not  be  allowed 

7  to  claiifi  under  it  against  the  owner  of  the  estate  of  homestead,  his 

8  widow,  heirs  or  assigns;  but  if  said  owner  of  the  estate  of  homestead,  his 

9  widow,  heirs  or  assigns  offers  to  redeem  the  residue  above  the  home- 

10  stead  estate  and  the  mortgage  from  a  sale  or  set-off  on  execution  and 

11  the  judgment  creditor  has  redeemed  the  mortgage,  the  amount  i)aid 

12  for  such  redemption  of  the  mortgage,  with  interest  and  expenses,  shall 

13  be  incluiled  in  the  amount  to  be  paid  for  the  redemption  of  said  residue. 
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Release  of 

rights. 

1851.  340, 

8§1.6. 

1855,  238, 

111.5. 

1857.  298.  ? 

3.  6-8,  10 

13. 

G.  S.  104, 

§§7,8. 

P.  S.  123, 

R.  L.  131 

1924,  56,  „ 

2  Gray.  383 

11  Gray,  214, 

332 

15  Gray,  139. 


12, 


§7. 

§7. 
4. 


Section  7.     Except  as  provided  in  section  seven  A,  no  conveyance  of  1 

property  in  which  an  estate  of  homestead  exists,  and  no  release  or  waiver  2 

of  such  estate,  shall  convey  the  part  so  held  and  exempted,  or  defeat  the  .3 

right  of  the  owner  or  of  his  wife  and  children  to  a  homestead  therein,  un-  4 

less  such  conveyance  is  by  a  deed  in  which  the  wife  of  the  owner  joins  5 

for  the  purpose  of  releasing  such  right  in  the  manner  in  which  she  may  6 

release  her  dower,  or  unless  such  right  is  released  as  provided  in  chapter  7 

two  hundred  and  nine;   but  a  deed  duly  executed  without  such  release  8 

shall  be  valid  to  pass,  according  to  its  terms,  any  title  or  interest  in  the  9 

property  beyond  the  estate  of  homestead.  10 

16  Gray.  144,  146.  14  Allen,  1.  130  Mass.  368. 


2  Allen,  202,  390. 
4  Allen,  516. 
6  Allen,  71,  401,  510. 
12  Allen,  30. 


99  Mass.  7. 

100  Mass.  234. 

101  Mass.  426. 
121  Mass.  19. 


137  Mass,  30. 
140  Mass.  64. 
156  Mass.  114. 
161  Mass.  276. 


19S! l'b\'yl'  Section  7A.  The  provisions  of  section  one  A  of  chapter  one  hundred  1 
and  eighty-nine  relati\'e  to  the  release  of  rights  of  or  to  dower  or  curtesy  2 
shall,  so  far  as  applicable,  apply  to  the  release  of  rights  under  this  chapter.     .3 


of'^dowf  etc.  Section  8.  The  widow  and  the  guardian  of  the  minor  children,  if  he 
p  l'i23'|io'  h^s  obtained  a  license  therefor  from  the  probate  court  as  in  the  sale  of 
R- L.  131,  §  10.  \nii(\  of  minors,  may  join  in  a  sale  of  an  estate  of  homestead;  or  if  there 
is  no  widow  entitled  to  rights  therein,  the  guardian  may,  upon  obtaining 
such  license,  make  sale  of  such  estate;  and  the  widow  may  make  such 
sale  if  there  are  no  minor  children.  The  purchaser  shall  enjoy  and 
possess  the  premises  for  the  full  time  that  the  widow  and  children  or 
either  of  them  might  have  continued  to  hold  and  enjoy  them  if  no  sale 
had  been  made.  The  probate  court  may  apportion  the  proceeds  of  the 
sale  among  the  parties  entitled  thereto. 


1 
2 

3 
4 
5 
6 

7 

8 

9 

10 


Section  9.     If  the  property  of  a  debtor  is  assigned  under  the  laws 


12  Allen,  30 
156  Mass.  114 


Set-off  if 
holder  in- 

isM^Ms  §  16  relative  to  insolvent  debtors,  and  such  debtor  claims,  and  it  appears  to 
G.|.'  104,  §  10.  the  court  wherein  the  proceedings  in  insolvency  are  pending,  that  he  is 
R.  L,  i3i.  §  12.  entitled  to  hold  a  part  thereof  as  a  homestead  and  that  the  property  in 
which  such  estate  of  homestead  exists  is  of  greater  value  than  eight 
hundred  dollars,  the  court  shall  cause  the  property  to  be  appraised  by 
three  disinterested  appraisers,  one  of  whom  shall  be  appointed  by  the 
insolvent,  one  by  the  assignee  and  the  third  by  the  court;  or  if  either 
the  assignee  or  insolvent  neglects  to  appoint,  the  court  shall  appoint 
for  him.  The  appraisers  shall  be  sworn  faithfully  and  impartially  to 
appraise  the  property,  and  shall  appraise  and  set  ofi"  an  estate  of  home- 
stead therein  to  the  insolvent  debtor  in  the  manner  prescribed  in  section  12 
eighteen  of  chapter  two  hundred  and  thirty-six  in  case  of  a  judgment  13 
debtor;  and  the  residue  shall  vest  in  and  be  disposed  of  by  the  assignee  14 
in  the  same  manner  as  property  which  is  not  exempt  by  law  from  levy  15 
on  execution.  The  appraisers  shall  be  entitled  to  the  same  fees,  to  be  16 
paid  out  of  the  estate  in  insolvency,  as  are  allowed  to  an  appraiser  of  17 
land  seized  upon  execution.  18 


1 
2 
3 
4 
F> 
6 
7 
8 
9 
10 
11 


Existing  rights 
saved 


Section  10.  All  existing  estates  of  homestead  which  have  been  1 
!??S'?nl'^^*  acquired  under  anv  law  heretofore  in  force  shall  continue  to  be  held  2 
§§  1, 18.  and  enjoyed  notwithstandmg  the  repeal  oi  such  law.  3 


G.  S.  104,  §  3. 
p.  S.  123,  i  3. 


R.  L.  131,  §  3. 
13  Gray,  21. 


6  Allen,  510. 
161  Mass.  276. 
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CHAPTER     189. 

DOWER  AND  CURTESY. 


Sect. 

1.  Nature  of  estate.     How  claimed. 
lA.  Release  by  joiniriK  in  deed. 

2.  No  curtesy  as  against  purchase  money 

mortgagee. 

3.  Wife  not  dowalile  in  wild  land. 

4.  Dower  in  liusband's  riglit  of  redemp- 

tion. 

5.  Release  of  dower. 

6.  Signing  of   instruments   by   married 

women  under  twenty-one. 

7.  Dower  barred  by  jointure  before  mar- 

riage. 

8.  Dower  barred  by  pecuniar}-  provision. 


Sect. 
9.      Jointure  made  without  wife's  assent 
or  after  marriage  effective  unless 
waived. 

10.  Assignment  of  dower  or  other  undi- 

vided interest. 

11.  Manner  of  assignment. 

12.  Where  husband  is  tenant  in  common. 

13.  Widow  may  claim  her  interest  after 

occupying  in  common  with  iieirs. 

14.  Limitation   for  claim   of   interest   in 

realty. 

15.  Re-endowment  of  woman  if  evicted. 


1  Section  1.     A  husl)ancl  shall  upon  the  death  of  his  wife  hold  for  his  Nature  of 

2  life  one  third  of  all  land  owned  by  her  at  any  time  during  coverture.  How  daimed. 

3  Such  estate  shall  he  known  as  his  tenancy  by  curtesy,  and  the  law  rela-  legalafii,  V  i. 

4  tive  to  dow-er  shall  be  applicable  to  curtesy,  and  no  conveyance  by  a  jj^ff^' 

5  married  woman  of  real  property  shall,  except  as  provided  in  section  Jlij'g"'!]- 

6  thirty-five  of  chapter  two  hundred  and  nine,  extinguish  or  impair  liis  R.  s.'ei),' §j  i, 

7  tenancy  by  curtesy  in  such  property  unless  he  joins  in  the  conveyance  isio.  208. 

8  or  otherwise  releases  his  right.    A  wife  shall,  upon  the  death  of  her  hus-  G.^'s.'gol''  ^'^' 

9  band,  hold  her  dower  at  common  law  in  her  deceased  husband's  land.  iItV.ss.'^' 

10  Such  estate  shall  be  known  as  her  tenancy  by  dower.    To  be  entitled  p'^y'fjj-  ^  ^• 

11  to  such  curtesy  or  dower  the  surviving  husband  or  wife  shall  file  his  or  ?L^'|--  ,, 

12  her  election  and  claim  therefor  in  the  registry  of  probate  within  six  i899!4'79! 

13  months  after  the  date  of  the  approval  of  the  bond  of  the  executor  or  1900.450,  §5. 

14  administrator  of  the  deceased,  and  shall  thereupon  hold  instead  of  the  f902;  111;  1 1.' 

15  interest  in  real  property  given  in  section  one  of  chapter  one  hundred  and  \l\l]  2^7; 

16  ninety,  curtesy  or  dower,  respectively,  otherwise  such  estate  shall  be  held  1^,9^5 

17  to  be  waived.    Such  curtesy  and  dower  may  be  assigned  by  the  probate  '"1?',^  „„ 

18  court  in  the  same  manner  as  dower  is  now  assigned,  and  the  tenant  by  3  Gray,  398. 

19  curtesy  or  dower  shall  be  entitled  to  the  possession  and  profits  of  one  2  AUen',  It.*' 

20  undivided  third  of  the  real  estate  of  the  deceased  from  her  or  his  death  ii'3'Mas3*246. 

21  until  the  assignment  of  curtesy  or  dower,  and  to  all  remedies  therefor  l5u.Mass;84; 

22  which  the  heirs  of  the  deceased  have  in  the  residue  of  the  estate.    Rights  ?|3  ,,      „- 

o.i       I"  t  ■    1  •  1  T--,  1  1  •  n  •  c?  ib7  .Mass.  o7o. 

2,6  or  curtesy  which  existed  on  December  thirty-nrst,  nineteen  hundred  and  i''9  Mass  204. 

24  one,  may  be  claimed  and  held  in  the  manner  above  pro\ided,  but  in  such  i"  -Vass!  529! 

25  case  the  husband  shall  take  no  other  interest  in  the  real  or  personal  prop-  isi  Massl  458.' 
2f)  erty  of  his  wife;  and,  except  as  preserved  herein,  curtesy  as  it  existed  192  Mass!  5"' 
27  prior  to  January  first,  nineteen  hundred  and  two,  is  abolished. 

201  Mass.  . '59,  218.  222  Mass.  126.  243  Mass.  39. 

216  Mass.  174.  226  Mass.  297. 

1      Section  lA.    A  deed  conveving  land  which  is  signed  bv  the  spouse  of  ??'^*'*''y 

n  .  ,  ,      .  to  ,...',..      *^  joining  in 


O 


a  grantor,  said  spouse  being  competent  so  to  act,  shall  be  held  to  release  dct'd. 


3  the  right  of  such  spouse  of  or  to  dower  or  curtesy  in  such  land,  unless  such 

4  right  is  expressly  reserved  in  said  deed. 
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DOWER   AND   CURTESY. 


[Chap.  189. 


No  curtesy 
as  against 
purchase 
money  mort- 
gagee. 

1874.  1S4,  §  2. 
P.  S.  124.  §  2. 
R.  L.  132,  §  2. 


Section  2.  If  a  deed  of  land  is  made  to  a  married  woman,  who,  at 
the  time  of  its  execution,  mortgages  such  land  to  the  grantor  to  secure 
the  payment  of  the  whole  or  a  part  of  the  purchase  money,  or  to  a  third 
person  to  obtain  the  whole  or  a  part  of  such  purchase  money,  her  seisin 
shall  not  give  her  husband  an  estate  by  the  curtesy  as  against  such 
mortgagee. 


Wife  not 
dowable  in 
wild  land. 
R.  S.  60,  §  12. 
1854,  406,  §  2. 
G.  S.  90, 
§§  12,  1.5. 


Section  3.     A  widow  shall  not  be  entitled  to  dower  in  wild  land  of  1 

which  her  husband  dies  seized,  except  woodlots  or  other  land  used  2 

with  his  farm  or  dwelling  house,  nor  in  such  land  which  is  conveyed  by  3 

him  although  it  is  afterward  cleared.  4 

p  S   124    5  4  15  Mass.  164.  7  Pick.  143.  208  Mass.  258. 

R.  L.  132,  §  3.  1  Pick.  21.  17  Pick.  248. 


Dower  in 
husband's  right 
of  redemption. 
R.  S.  60,  §  2. 
G.  S.  90,  §  2. 
P.  S.  124,  §  5. 
R.  L.  132,  54. 
13  Mass.  162. 
15  Mass.  278. 

3  Pick.  475. 
12  Gush.  288. 

4  Gray,  46. 

6  Gray,  314. 

7  Gray,  148. 

100  Mass.  224. 

101  Mass.  428. 
105  Mass.  119. 

255  Mass.  206. 

256  Mass.  121. 


Section  4.  If,  upon  a  mortgage  made  by  a  husband,  his  wife  has  1 
released  her  right  of  dower,  or  if  a  husband  is  seized  of  land  subject  to  2 
a  mortgage  which  is  valid  and  effectual  as  against  his  wife,  she  shall  3 
nevertheless  be  entitled  to  dower  in  the  land  mortgaged  as  against  4 
every  person  except  the  mortgagee  and  those  claiming  under  him.  If  5 
the  heir  or  other  ijerson  who  claims  under  the  husband  redeems  the  6 
mortgage,  the  widow  shall  either  repay  such  part  of  the  money  which  7 
was  paid  by  the  person  so  redeeming  as  shall  be  equal  to  the  proportion  8 
which  her  interest  in  the  land  mortgaged  bears  to  the  whole  value  9 
thereof  or,  at  her  election,  she  shall  be  entitled  to  dower  according  to  10 
the  value  of  the  estate  after  deducting  the  money  paid  for  redemption.       1 1 


Release  of 
dower. 
1697,  21,  §3. 
1783,  37,  §  5. 
1823,  146.  §  1. 
R.  S.  60,  §  7. 
1856,  169. 
G.  S.  90,  §  8. 
P.  S.  124,  §  6. 


Section  5.     A  married  woman  may  bar  her  right  of  dower  in  land  1 

conveyed  by  her  husband  or  by  operation  of  law  by  joining  in  the  deed  2 

conveying  the  land  or  by  releasing  the  land  by  a  subsequent  deed  executed  3 

either  separately  or  jointly  with  her  husband.    Her  dower  may  also  be  4 

released  in  the  manner  provided  in  chapter  two  hundred  and  nine.  5 


R.  L.  132.  5  5. 
1924.  56.  §  2. 
7  Mass.  14. 


U  Mass.  298. 
S  Pick.  532. 
18  Pick.  9. 


3  Met.  40. 

6  Gush.  196. 

4  Gray,  600. 


11  Gray,  332. 
107  Mass.  325. 
137  Mass.  30. 


Signing  of  in-         Section  6.    The  signature  of  a  married  woman  under  twenty-one     1 

struments  by  V  ,.  ,  i?iJifo 

marrwd  women  affixed  by  her  to  any  instrument  relating  to  the  conveyance  oi  land  or     z 
her  husband  shall  have  the  same  effect  as  if  she  were  over  that  age.  3 

1902,  478. 


under 
twenty-one 


Dower  barred 
by  jointure 
before  mar- 
riage. 

R.  S.  60,  5  8. 
G.  S.  90,  §  9. 
P.  S.  124,  §  7. 
R.  L.  132.  §  6. 
7  Mass.  1S3. 
2  Gush.  467. 
97  Mass.  195. 


Section  7.  A  woman  may  be  barred  of  her  dower  in  all  the  land  of 
her  husband  by  a  jointure  settled  on  her  with  her  assent  before  her 
marriage,  if  such  jointure  consists  of  a  freehold  estate  in  land  for  her 
life  at  least  and  is  to  take  effect  in  possession  or  profit  immediately  upon 
the  death  of  her  husband.  Her  assent  to  such  jointure  shall  be  expressed, 
if  she  is  of  full  age,  by  her  becoming  a  party  to  the  conveyance  by  which 
it  is  settled,  or,  if  a  minor,  by  her  joining  with  her  father  or  guardian  in 
such  conveyance. 


Dower  barred 
by  pecuniary 
provision. 
R.  S.  60,  §  9. 
G.  S.  90,  §  10. 


Section  8.  A  pecuniary  provision,  made  for  the  benefit  of  an  in-  1 
tended  wife  and  in  lieu  of  dower,  shall,  if  assented  to  as  provided  in  the  2 
preceding  section,  bar  her  dower  in  all  the  land  of  her  husband.  3 


p.  S.  124,  §8. 
R.  L.  132,  5  7. 
15  Mass  106. 


2  Cush.  467. 
5  .\llen,  1S7. 


9  Allen.  234. 
197  Mass.  195. 
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1  Section  9.     Such   jointure   or   pecuniary   provision,    if   made   after  Jointure  made 

2  marriage,  or  made  before  marriage  and  without  the  assent  of  the  in-  rs'sem"or"after 

3  tended  wife,  shall  bar  her  dower,  unless  within  six  months  after  the  XSiTe" 

4  death  of  her  husband  she  makes  her  election  to  waive  such  iointure  or  ¥>"'S'*''<,Sf^'7f^- 

—  *     *  Tl'         111  11*  I'll  J  1     •  '    "  ' 

0  provision.     It  the  husband  dies  while  absent  trom  his  wife,  she  shall  g.|.  ^p.  §ii. 

6  have  six  months  after  notice  of  his  death  within  which  to  make  such  R  L-  isi  §  s. 

7  election ;   and  she  shall  in  all  cases  have  six  months  after  notice  of  the  ^"  ^''^^'  ^^^' 

8  existence  of  such  jointure  or  provision  within  which  to  make  such  election. 

1  Section  10.     If  a  widow  is  entitled  by  law,  by  deed  of  jointure,  or  Assignment  of 

2  under  the  will  of  her  husband,  to  an  undivided  interest  in  his  land  either  uX'deV"'^'' 

3  for  life  or  during  widowhood,  such  interest  may  be  assigned  to  her,  in  'r%%  5  3 

4  whatever  counties  the  land  lies,  by  the  probate  court  for  the  county  j||o'.  111. 

5  in  which  the  estate  of  her  husband  is  settled.    Such  assignment  may  be  g  s'so.'sss. 

6  made  upon  her  petition  or,  if  she  does  not  petition  therefor  within  one  i876, 89. 

7  year  after  the  decease  of  her  husband,  upon  petition  by  an  heir  or  devi-  r.l.  m.Vg.' 

8  see  of  her  husband,  by  any  person  having  an  estate  in  the  land  subject  g^MasfS 

9  to  such  interest,  or  by  the  guardian  or  conservator  of  any  such  heir,  l^cS.  257.' 

10  devisee  or  person,  or  by  an  executor  or  administrator  if  the  probate  J|f  H'^l  |2^ 

11  court  finds  that  the  personal  property  will  probably  be  insufficient  to  i53Mass:46.' 

12  pay  the  debts  and  legacies  of  the  decedent  or  charges  of  administration. 


1  Section  11.     Upon  such  petition,  the  court  shall  issue  a  warrant  to  Manner  of 

2  three  disinterested  persons  as  commissioners,  who  shall  be  sworn  to  per-  1700-1?  22!?  4. 

3  form  their  duty  faithfully  and  impartially  and  who  shall  set  off  the  widow's  r^s.  to.  ^  ^' 

4  interest  by  metes  and  bounds  if  it  can  be  so  done  without  damage  to  the  q^  1.  tb, 

5  whole  estate.    But  if  the  estate  out  of  which  a  widow's  interest  is  to  be  |,^|'  f^l  §  n 

6  assigned  consists  of  a  mill  or  other  tenement  which  cannot  be  divided  f-^i^^^^^'  ^  i°- 

7  without  damage  to  the  whole,  such  interest  may  be  assigned  out  of  the  is  mSs.  lei. 

8  rents  or  profits  thereof,  to  be  had  and  received  b\-  the  widow  as  a  tenant 

9  in  common  with  the  other  owners  of  the  estate. 

1  Section  12.     If  a  widow  is  entitled  to  an  undivided  interest  in  land  J'f'enan'tTn''"'' 

2  which  is  owned  by  her  husband  as  tenant  in  common,  the  probate  court,  ■•ommon. 

3  upon  petition  by  her  or  by  any  person  entitled  to  petition  for  assign-  g.  s.'go.H. 

4  ment  of  her  interest  in  her  husband's  land,  after  notice  as  in  case  of  Rs^.m,  §12. 

5  other  partitions,  may  empower  the  commissioners  to  make  partition  of  msVess.' Ig"' 

6  the  land  so  owned  in  common,  and  then  to  assign  to  the  widow  her 

7  interest  in  the  portion  set  off  to  the  estate  of  her  husband. 

1  Section  13.     If  a  widow  is  entitled  to  an  interest  in  land  of  which  widow  may 

2  her  husband  died  seized,  she  may,  without  having  her  interest  assigned,  e'stTfter'oo-*°'" 

3  continue  to  occupy  such  land  with  the  heirs  or  devisees  of  the  deceased,  common'" 

4  or  to  receive  her  share  of  the  rents  or  profits  thereof,  so  long  as  such  rJie.'sl'^^' 

5  heirs  or  devisees  do  not  object  thereto ;   and  when  the  heirs  or  devisees  §•  |'  !^^'  |  f ■ 

6  or  any  of  them  desire  to  hold  or  occupy  their  share  in  severalty,  the  ps  124,113. 

7  widow  may  claim  her  interest  and  shall  have  it  assigned  to  her.  .1.1. 

3  Pick.  475.  157  Mass.  499.  170  Mass.  543. 

5  Pick.  140.  161  Mass.  140.  243  Mass.  39. 

1  Section  14.     No  surviving  husband  or  widow  of  a  deceased  person  Limitation  for 

2  shall  make  claim  for  an  interest  in  the  real  estate  of  such  deceased,  or  t'resUn  rliity. 

3  begin  any  proceeding  for  the  recovery  thereof,  unless  such  claim  or  ^*^|;  g\^;  5  g. 
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[Chap.  189. 


p.  S.  124,  §  14. 

1899,  479,  §  4. 

1900,  450,  §  6. 
R.  L.  132,  §  13, 
7  Met.  24. 

157  Mass.  499. 
161  Mass.  140. 


action  is  made  or  begun  within  twenty  years  after  tlie  decease  of  tlie  4 

wife  or  husband,  or  after  he  or  she  has  ceased  to  occupy  or  receive  the  5 

profits  of  his  or  her  share  of  such  real  estate,  except  that  if  at  the  time  6 

of  such  decease  the  surviving  husband  or  widow  is  absent  from  the  7 

commonwealth,  under  twenty-one,  insane  or  imprisoned,  he  or  she  may  8 

make  such  claim  or  begin  such  proceeding  at  any  time  within  twenty  9 

years  after  such  disability  ceases.  10 


Re-endowment 
of  woman  if 
evicted. 
R.  S.  60,  §  13. 
G.  S.  90,  §  13. 
P.  S.  124,  §  15. 
R.  L.  132,  §  14. 
13  Mass.  162. 
1  Met.  66. 


Section  15.     If  a  woman  is  lawfully  evicted  of  land  which  has  been  1 

assigned  to  her  as  dower  or  settled  upon  her  as  jointure,  or  is  deprived  2 

of  the  provision  made  for  her  by  will  or  otherwise  in  lieu  of  dower,  she  3 

may  be  endowed  anew  in  like  manner  as  if  such  assignment,  jointure  4 

or  other  provision  had  not  been  made.  5 


Chap.  190.] 


DESCEXT   AND   DISTRIBUTION. 
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TITLE       II. 


DESCENT  AND  DISTRIBUTION.  WILLS,  ESTATES  OF  DE- 
CEASED PERSONS  AND  ABSENTEES,  GUARDIANSHIP, 
CONSERVATORSHIP   AND   TRUSTS. 

Chapter  190.     Descent  and  Distribution  of  Real  and  Personal  Property. 

Chapter  191.     Wills. 

Chapter  192.     Probate  of  Wills  and  Appointment  of  Executors. 

Chapter  193.     Appointment  of  Administrators. 

Chapter  194.     Public  Administrators. 

Chapter  19.5.     General  Provisions  relative  to  Executors  and  .Administrators. 

Chapter  196.     Allowances  to  Widows  and  Children,  and  Advancements. 

Chapter  197.     Payment  of  Debts,  Legacies  and  Distributive  Shares. 

Chapter  198.     Insolvent  Estates  of  Deceased  Persons. 

Chapter  199.     Settlement  of  Estates  of  Deceased  Non-Residents. 

Chapter  200.     Settlement  of  Estates  of  Absentees. 

Chapter  201.     Guardians  and  Conservators. 

Chapter  202.  Sales,  Mortgages  and  Leases  of  Real  Estate  by  Executors,  Ad- 
ministrators, Guardians  and  Conservators. 

Chapter  203.     Trusts. 

Chapter  204.  General  Provisions  relative  to  Sales,  Mortgages,  Releases,  Compro- 
mises, etc.,  by  Executors,  etc. 

Chapter  205.  Bonds  of  Executors,  Administrators,  Guardians,  Conservators,  Trus- 
tees and  Receivers. 

Chapter  206.  Accounts  and  Settlements  of  Executors,  Administrators,  Guardians, 
Conservators,  Trustees  and  Receivers. 


CHAPTER     190. 

DESCENT  AND  DISTRIBUTION  OF  RE.\L  AND  PERSONAL  PROPERTY. 


Sect. 

1.  Share  of  surviving  husband  or  wife. 

2.  Distribution  of  personal  property. 

3.  Descent  of  real  property. 

4.  Degrees  of  kindred. 

5.  Illegitimate    child    to    be    heir   of    his 

mother. 


Sect. 

6.  Mother  to  be  heir  of  illegitimate  child. 

7.  When  illegitimate  child  to  be  deemed 

legitimate. 

8.  Taking    by    right    of    representation. 

Posthumous  children. 


Section  1.     A  surviving  husband  or  wife  shall,  after  the  pa.\inent  of  share  of 
the  debts  of  the  deceased  and  the  charges  of  his  last  sickness  and  funeral  husband  or 
and  of  the  settlement  of  his  estate,  and  subject  to  chapter  one  hundred  c'  l.  iss,  §  3. 
and  ninety-six,  be  entitled  to  the  following  share  in  his  real  and  per-  i78373'6!t'2!^' 
sonal  property  not  disposed  of  by  will: 
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DESCENT  AND   DISTRIBUTION. 


[Chap.  190. 


1789,  2.  §  1. 
1805.  90,  §  2. 
R.  S.  64,  §  1. 
1845,  208,  §  7. 
1854,  406,  §  3. 
G.  S.  94,  §  16. 
1876,  220,  §  1. 
P.  S.  135,  §  3. 
1882,  141. 
1885,  276. 

1899,  479.  §  7. 

1900,  450, 
§§3,4. 

R.  L.  140,  §  3. 
1905,  256. 
1917,  303. 
1920,  468. 
1  Met.  204. 
5  Allen,  187. 
9  Allen,  2.34. 
137  Mass.  156. 
139  Mass.  304. 
146  Mass.  281. 
186  Mass.  577. 
194  Mass.  552. 

200  Mass.  77. 

201  Mass.  59, 
218 

204  Mass.  471. 

205  Mass.  350, 
468. 

206  Mass.  437. 
210  Mass.  105. 

213  Mass.  418. 

214  Mass.  580. 

215  Mass.  576. 
218  Mass.  27. 
222  Mass.  126. 
226  Mass.  297. 
228  Mass.  18. 
231  Mass.  341. 
239  Mass.  439. 
241  Mass.  17, 
251. 

243  Mass.  39. 
252  Mass.  197. 
254  Mass.  347. 
258  Mass.  167. 
260  Mass.  556. 


183  Mass.  173. 


(1)  If  the  deceased  leaves  kindred  and  no  issue,  and  it  appears  on  de- 
termination by  the  probate  court,  as  hereinafter  provided,  that  the  whole 
estate  does  not  exceed  five  thousand  dollars  in  value,  the  surviving  hus- 
band or  wife  shall  take  the  whole  thereof;  otherwise  such  survivor  shall 
take  five  thousand  dollars  and  one  half  of  the  remaining  personal  and 
one  half  of  the  remaining  real  property.  If  the  personal  property  is  in- 
sufficient to  pay  said  five  thousand  dollars,  the  deficiency  shall,  upon 
the  petition  of  any  party  in  interest,  be  paid  from  the  sale  or  mortgage, 
in  the  manner  provided  for  the  payment  of  debts  or  legacies,  of  any  in- 
terest of  the  deceased  in  real  property  which  he  could  have  con\-eyed  at 
the  time  of  his  death;  and  the  surviving  husband  or  wife  shall  be  per- 
mitted, subject  to  the  approval  of  the  court,  to  purchase  at  any  such 
sale,  notwithstanding  the  fact  that  he  or  she  is  the  administrator  of  the 
estate  of  the  deceased  person.  A  further  sale  or  mortgage  of  any  real 
estate  of  the  deceased  may  later  be  made  to  provide  for  any  deficiency 
still  remaining.  Whenever  it  shall  appear,  upon  petition  to  the  probate 
court  of  any  party  in  interest,  and  after  such  notice  as  the  court  shall 
order,  and  after  a  hearing  thereon,  that  the  whole  amount  of  the  estate  of 
the  deceased,  as  found  by  the  inventory  and  upon  such  other  evidence  as 
the  court  shall  deem  necessary,  does  not  exceed  the  sum  of  five  thousand 
dollars  over  and  above  the  amount  necessary  to  pay  the  debts  and  charges 
of  administration,  the  court  shall  itself  by  decree  determine  the  value  of 
said  estate,  which  decree  shall  be  binding  upon  all  parties.  If  additional 
property  is  later  discovered,  the  right  or  title  to  the  estate  covered  by 
such  decree  shall  not  be  affected  thereby,  but  the  court  may  make  such 
further  orders  and  decrees  as  are  necessary  to  effect  the  distribution 
herein  provided  for. 

267  Mass.  203.  271  Mass.  441. 

(2)  If  the  deceased  leaves  issue,  the  survivor  shall  take  one  third  of  33 
the  personal  and  one  third  of  the  real  property.  34 

(3)  If  the  deceased  leaves  no  issue  and  no  kindred,  the  survivor  shall  35 
take  the  whole.  36 


8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
IS 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
31 

.•^9 


Distribution 
of  personal 
property. 
C.  L.  158,  §  3 
1692-3,  14,  § 
1783,  36,  §  2. 
1789.2,  §  1. 
1805,  90.  §  2. 
R.  S.  64,  §  1. 
G.  S.  94,  §  16, 


Section  2.     The  personal  property  of  a  deceased  person  not  lawfully  1 

disposed  of  by  will  shall,  after  the  payment  of  his  debts  and  the  charges  2 

of  his  last  sickness  and  funeral  and  of  the  settlement  of  the  estate,  and  3 

subject  to  the  preceding  section  and  to  chapter  one  hundred  and  ninety-  4 

six,  be  distributed  among  the  persons  and  in  the  proportions  hereinafter  5 

prescribed  for  the  descent  of  real  property.  6 


1876.  220,  §  1. 
P.  S.  135,  §  3. 

1899,  479,  §  7. 

1900,  4.50,  §  3. 
R.  L.  140,  §  3. 
1  Met.  204. 


137  Mass.  156. 
139  Mass.  304. 
146  Mass.  281. 
149  Mass.  502. 
186  Mass.  577. 


226  Mass.  388. 
239  Mass.  439. 
243  Mass.  39. 
248  Mass.  285. 
267  Mass.  203. 


Descent  of 
real  property. 
C.  L.  158.  §  3. 
1692-3,  14,  §  1. 
1710-11.  2,  §  1. 
1719-20, 
10,  §  4. 
1734-5.  16. 
1783,36,  §§1,2. 
1789,  2,  §  1. 
1805,90,  §§1,2. 
R.  S.  61, 
§§1,12;  64,§1, 
G.  S.  91,  §§  1, 
11;  94,  §  16. 
1876,  220, 
§§  1,  3. 
1880.  219. 


Section  3.     When  a  person  dies  seized  of  land,  tenements  or  heredita-  1 

ments,  or  of  any  right  thereto,  or  entitled  to  any  interest  therein,  in  2 

fee  simple  or  for  the  life  of  another,  not  having  lawfully  devised  the  3 

same,  they  shall  descend,  subject  to  his  debts  and  to  the  rights  of  the  4 

husband  or  wife  and  minor  children  of  the  deceased  as  provided  in  this  5 

and  in  the  two  preceding  chapters  and  in  chapter  one  hundred  and  6 

ninety-sLx,  as  follows:  7 

(1)  In  equal  shares  to  his  children  and  to  the  issue  of  any  deceased  8 

child  by  right  of  representation;    and  if  there  is  no  surviving  child  of  9 

the  intestate  then  to  all  his  other  lineal  descendants.     If  all  such  de-  10 


Chap.  190.)  descent  axd  distribution.  2523 

11  scendants  are  in  the  same  degree  of  kindred  to  the  intestate,  they  shall  fgg^/l'"'  ^  ^' 

12  share  the  estate  equally;    otherwise,  tiiey  shall  take  according  to  the  i899. 479.  §7. 

,.1      •    Li      i  4.    J.-  '  •!  a  1900, 450,  §  3. 

13  right  of  representation.  ' 

R.  L.  133,  5  1;  129  .Mass.  243.  223  Mass.  66. 

140.  §  3.  149  Mass.  39.  226  Mass.  396. 

14  Mass.  88.  167  Mass.  499.  228  Mass.  537. 

20  Pick.  514.  196  Mass.  389.  234  Mass.  540. 

3  Met.  187.  197  Mass.  273.  243  Mass.  39. 

7  Met.  363.  204  Mass.  570.  256  Mass.  177. 

9  Met.  28,  206  Mass.  437.  271  Mass.  441. 

6  Cush.  156.  215  Mass.  299. 

14  (2)  If  he  leaves  no  issue,  in  equal  shares  to  his  father  and  mother.        204  Mass.  471. 

15  (3)  If  he  leaves  no  issue  and  no  mother,  to  his  father. 

16  (4)  If  he  leaves  no  issue  and  no  father,  to  his  mother. 

17  (5)  If  he  leaves  no  issue  and  no  father  or  mother,  to  his  brothers  and  \°l  ^^J  ff^- 
IS  sisters  and  to  the  issue  of  anv  deceased  brother  or  sister  by  right  of  jw  Mass!  39.' 

,„  ,     ,.  1     •!'   .1  ■"  •    •  1  .  .  n     .        .         17b  Mass.  242. 

ly  representation;    and,  ir  there  is  no  surviving  brother  or  sister  of  the  in-  i96.Mass. 35. 

20  testate,  to  all  the  issue  of  his  deceased  brothers  and  sisters.     If  all  such  239  mIH'.  4-i9. 

21  issue  are  in  the  same  degree  of  kindred  to  the  intestate,  they  shall  .share  ^®^  ^^''^^'  ^' 

22  the  estate  equally,  otherwise,  according  to  the  right  of  representation. 

23  (6)  If  he  leaves  no  issue,  and  no  father,  mother,  brother  or  sister,  ecush.  i.->6. 

24  and  no  issue  of  any  deceased  brother  or  sister,  then  to  his  ne.xt  of  kin  \io  lull:  us. 

25  in  equal  degree;  but  if  there  are  two  or  more  collateral  kindred  in  equal  ui  mIII.  ist; 

26  degree  claiming  through  different  ancestors,   those  claiming  through  \ll  H^^  f°5 

27  the  nearest  ancestor  shall  be  preferred  to  those  claiming  through  an 

28  ancestor  more  remote. 

29  (7)  If  an  intestate  leaves  no  kindred  and  no  widow  or  husband,  his  le  Pick.  177. 

30  estate  shall  escheat  to  the  commonwealth.  "®  '^''""  '''• 

1  Section  4.     Degrees  of  kindred  shall  be  computed  according  to  the  Degrees  of 

2  rules  of  the  civil  law;    and  the  kindred  of  the  half  blood  shall  inherit  irsfau,  §1. 

3  equally  with  those  of  the  whole  blood  in  the  same  degree. 

1805,  90,  U.  P.  S.  125,  §  2.  5  Cush.  232. 

R.  S.  61,  §  5.  R.  L,  133,  §  2.  116  Mass.  562. 

G.  S.  91,  §  5.  12  Mass.  489. 

1  Section  5.     An  illegitimate  child  shall  be  heir  of  his  mother  and  of  "^f,|'''™g*\  ; 

2  any  maternal  ancestor,  and  the  lawful  issue  of  an  illegitimate  person  of  his  motler."^ 

3  shall  represent  such  person  and  take  by  descent  any  estate  which  such  R."s.'6i,  §2. 

4  person  would  have  taken  if  li\ing.  is5i, 2U. 

G.  S.  91,  §  2.  11  Met.  294.  172  Mass.  472. 

P.  8.  125,  §  3.  108  .Mass.  40.  236  Mass.  204. 

R.  L.  133,  §  3.  113  Mass.  430.  255  Mass.  236. 

1  Section  6.     If  an  illegimate  child  dies  intestate  and  without  issue  Mother  to  be 

2  who  may  lawfully  inherit  his  estate,  such  estate  shall  descend  to  his  m"te°chii(i°'"" 

3  mother  or,  if  she  is  not  living,  to  the  persons  who  would  have  been  r.^I' lu) 3. 

4  entitled  thereto  by  inheritance  through  his  mother  if  he  had  been  a  p.f.iJs.^fi. 

5  legitimate  child. 

1882,  132.  4  Pick.  93.  214  Mass.  223. 

R.  L.  133,  §  4.  149  Mass.  502. 

1  Section  7.     An  illegitimate  child  whose  parents  have  intermarried  mateVhlid'to 

2  and  whose  father  has  acknowledged  him  as  his  child  shall  be  deemed  be  deemed 

3  legitimate  and  shall  be  entitled  to  take  the  name  of  his  parents  to  the  is32."i47'.' 

4  same  extent  as  if  born  in  lawful  wedlock.  ^'  ^'  '^^'  ^  *' 

1853,  2.i3.  R.  L.  133.  §5.  8  .\llen,  551. 

G.  S.  91.  §  4.  1925,  281,  §  3.  183  Mass.  448. 

P.  S.  125,  §  5.  5  Allen,  257.  196  Mass.  389. 
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Taking  by 
right  of  repre- 
sentation. 
Posthumous 
children. 
R.  S.  61,  §  13. 
G.  S.  91.  §  12. 
P.  S.  125.  §  6. 
R.  L.  133.  §  6. 


Section  8.     Inheritance  or  succession  by  right  of  representation  is  1 

the  taking  by  the  descendants  of  a  deceased  heir  of  the  same  share  or  2 

right  in  the  estate  of  another  person  as  their  parent  would  have  taken  3 

if  living.     Posthumous  children  shall  be   considered  as  living  at  the  4 

death  of  their  parent.  5 


CHAPTER     191 

WILLS. 


Sect. 

making  and  revocation. 

1.  By    whom    and    how    wills    may    be 

made. 

2.  Competency   of   witness.      Validity   of 

devise  or  legacy  to  witness  regulated. 

3.  Subsequent  incompetency  of  witness. 

4.  Wills  made  in  accordance  with  law  at 

time  of  execution. 

5.  Wills  made  out  of  the  commonwealth. 

6.  Nuncupative  will. 

7.  Certain     wills     ineffective.       Probate 

necessary.     Effect. 

8.  Revocation. 

9.  Revocation  by  marriage.     Exception. 

CUSTODY    AND    PRODUCTION    IN    COURT. 

10.  Deposit  of  wills. 

11.  Custody  and  delivery  of  such  wills. 

12.  Will  not  called  for,  to  be  opened  at  first 

probate  court. 

13.  Possessor  of  will  to  present  it  for  pro- 

bate.    Penalty. 

14.  Proceedings  against  persons  suspected 

of  concealing  wills,  etc. 

RIGHTS  OF  SURVIVING  HUSBAND  OR  WIPE. 

15.  Right  to  waive  will.     Effect  of  waiver. 

16.  Appointment  of  trustees  to  hold  hus- 

band's or  widow's  share. 


Sect. 

17.  Husband  not  to  have  curtesy  or  widow 

dower  in  addition  to  provisions  of 
will,  unless,  etc. 

PROVISIONS    FOR    SPECIAL    CASES. 

18.  Devise  to  give  fee.     Exception. 

19.  Land,  etc..   acquired   after  making  of 

will  to  pass  by  it.    Exception. 

Child  not  pro\'ided  for  in  will. 

[Repealed.] 

Devisee  or  legatee  dying  before  tes- 
tator. 

Devises  of  real  estate  subject  to  mort- 
gage. 

Devise  of  land  to  which  testator  has 
only  right  of  entry,  etc. 


20. 
21. 


23, 


24 


CONTRIBUTION    AMONG    DEVISEES    AND    LEG- 
ATEES. 

25.  Contribution   to   make   up   portion   of 

posthumous  or  omitted  child. 

26.  Contribution   when  property  is  taken 

for  the  payment  of  debts. 

27.  Special  appropriation  of  his  estate  made 

by  testator  to  be  followed. 

28.  Posthumous  or  omitted  child  liable  and 

entitled  to  contribution. 

29.  Insolvency  of  devisee  or  legatee. 

30.  Contribution  if  estate   is   taken   from 

devisee  for  dower,  etc.     Exception. 


By  whom  and 
how  wills  may 
be  made. 
29  Car.  II, 
c.  3.  §  5. 

B.  L.  11. 

C.  L.  1,  §  2. 
1692-3,  U,  §  1; 
15,  §  3. 

1783,24,  §5  1,2. 
R.  S.  62,  §§  1, 
5,  6. 

1842,  74. 


M.'VKING   A.ND   REVOCATION. 

Section  1.  Every  person  of  full  age  and  sound  mind  may  by  his 
last  will  in  writing,  signed  by  him  or  by  a  person  in  his  presence  and  by 
his  express  direction,  and  attested  and  subscribed  in  his  presence  by 
three  or  more  competent  witnesses,  dispose  of  his  property,  real  and 
personal,  e.xcept  an  estate  tail,  and  except  as  is  provided  in  this  chapter 
and  in  chapters  one  hundred  and  eighty-eight  and  one  hundred  and 
eighty-nine  and  in  section  one  of  chapter  two  hundred  and  nine.     A 
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8  married  woman,  in  the  same  manner  and  with  the  same  effect,  may  isso.  200 

.  •■•  1855,  304,  9  5. 

9  make  a  will. 


1857,  249.  5  4. 

9  Met.  28. 

199  Mass.  4.50. 

G.  S.  92,  §§  1.2,6: 

10  Met.  54. 

205  Mass.  468,  533. 

108,  §§  9.  10. 

2  Cush.  433. 

218  Mass.  445,  471, 

1864,  198;  276. 

12Cush.  332. 

531. 

P.  S.  127,  §  1; 

2  Gray,  524. 

221  Mass.  485. 

147,  §  6. 

7  Gray,  42,  71. 

222  Mass.  439. 

1884,  301. 

16  Gray,  91. 

223  Mass.  559. 

1885,  255. 

10  .\llen,  153,  155. 

225  Mass.  245. 

1887.  290,  §  2. 

11  Allen,  49. 

226  Mass.  400. 

1899,479,  §§8,9. 

99  Mass.  79. 

229  Mass.  585. 

1900,  450,  §  7. 

100  Mass.  234. 

230  Mass.  11. 

R.  L.  135,  §  1. 

110  Mass.  1.57. 

247  Mass.  138. 

12  Mass.  488. 

135  Mass.  238. 

250  Mass.  132. 

1  Pick.  239. 

160  Mass.  140. 

262  Mass.  490. 

17  Pick.  134,  373. 

169  Mass.  74.  186. 

263  Mass.  427. 

23  Pick.  10. 

176  Mass.  216. 

269  Mass.  50. 

1  Met.  349. 

187  Mass.  120. 

272  Mass.  46. 

1  Section  2.     Any  person  of  sufficient  understanding  shall  be  deemed  of'j^i^n*™'^^ 

2  to  be  a  competent  witness  to  a  will,  notwithstanding  anv  common  law  validity  of 

QCV1S6  or 

3  disqualification   for  interest  or  otherwise;    but  a  beneficial  devise  or  legacy  to  wit- 

4  legacy  to  a  subscribing  witness  or  to  the  husband  or  wife  of  such  witness  i7S3, 24,  §§"11, 

5  shall  be  void  unless  there  are  three  other  subscribing  witnesses  to  the  will  r.  s.  62,  §  8. 

6  who  are  not  similarly  benefited  thereunder. 

1852,  312,  §  60.  R.  L.  135,  §§  2,  3;  106  Mass.  474. 

1857,  105,  §  3.  175,  §  23.  172  Mass.  425. 

G.  S,  92,  §10;  1918.257,5  436.  205  Mass.  468. 

131,  §  15.  1919,  5.  209  Mass.  184. 

1878,  122.  1920.  2.  218  Mass.  445. 

P.  S.  127,  §5  2,  3;  5  Met.  396.  272  Mass.  46. 

169,  §  21.  7  Gray,  42. 

1  Section  3.     If  a  witness  to  a  will  is  competent  at  the  time  of  his  attes-  Subsequent 

2  tation,  his  subsequent  incompetency  shall  not  prevent  the  probate  and  IS  wltMsl."'^*^ 

3  allowance  of  such  will. 

R.  S.  62,  §  6.  P.  S.  127,  §  2.  12  Mass.  3.58.  10  .\llen,  153. 

G.  S.  92,  §  6.  R.  L.  135,  §  2.  9  Pick.  350. 

1  Section  4.     A  will  made  and  executed  in  conformity  with  law  exist-  wiiis  made  in 

2  ing  at  the  time  of  its  execution  shall  have  the  same  effect  as  if  made  pur-  raw°It't"me'of 

3  suant  to  this  chapter.  e«cat,on. 

1838,  2.  P.  S.  127,  §  4.  205  Mass.  472. 

G.  S.  92,  §  7.  R.  L.  135,  §  4. 

1  Section  5.     A  last  will  and  testament  executed  in  the  mode  pre-  wiiis  made 

2  scribed  by  the  law,  either  of  the  place  where  the  will  is  executed  or  of  ?ommonweaith. 

3  the  testator's  domicile,  shall  be  deemed  to  be  legally  executed,  and  shall  a*l.'92,§8. 

4  be  of  the  same  force  and  effect  as  if  executed  in  tlie  mode  prescribed  by  ^  f;  m,  Vs 

5  the  laws  of  this  commonwealth;  provided,  that  such  last  will  and  testa-  i^'i'  2*6. 

6  ment  is  in  WTiting  and  subscribed  by  the  testator. 

1918.  257.  §  385.  1920,  2.  13  Gray,  330. 

1919,  5.  5  Cush.  245.  13  Allen,  38. 

1  Section  6.     A  soldier  in  actual  military  service  or  a  mariner  at  sea  Nuncupative 

2  may  dispose  of  his  personal  property  by  a  nuncupative  will. 

1692-3.  15,  §  11.  G.  S.  92.  §  9.  22  Law  Rep.  110. 

1783,  24,  §  6.  P.  .S.  127,  §  6.  199  .Mass.  4.50. 

R.  S.  62,  §  7.  R.  L.  135,  §  6.  269  Mass.  50. 


1  Section  7.     No  will,   except  as  provided   in  this  chapter   and    in  Certain  wills 

2  chapter  two  hundred  and  nine,  shall  pass  any  property,  real  or  personal,  pr^obate'" 

3  or  charge  or  in  any  way  affect  the  same;   and  no  will  shall  take  effect  ESect!"^^' 
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R.  s.  62,  §  32.    until  it  has  been  duly  proved  and  allowed  in  the  probate  court.     Such 


G.  s.  92,  §38.    pj,Qj3j^^^  gj^a^jj  jjg  conclusive  as  to  its  due  execution. 


p.  S.  127, 


R.  L.  135,  5  7. 
16  Mass.  433. 
1  Pick.  114. 
6  Met.  360. 


12  Met.  421. 

11  Cush.  519. 

12  .\l!en,  1. 


130  Mass,  91. 
140  Mass.  411. 
269  Mass.  50. 


Revocation. 
1892-3,  15, 
^S  4,  11. 
1783,24, 
§§2,6. 
R.  S.  62,  §  9. 
G.  S.  92,  §  11. 
P.  S.  127,  §  8. 
R.  L.  135,  §  8. 
1  Pick.  535. 
5  Pick.  112. 


Section  S.     No  will  shall  be  revoked  except  by  burning,  tearing,  1 

cancelling  or  obliterating  it  with  the  intention  of  revoking  it,  by  the  2 

testator  himself  or  by  a  person  in  his  presence  and  by  his  direction;  or  3 

by  some  other  writing  signed,  attested  and  subscribed  in  the  same  4 

manner  as  a  will;    or  by  subsequent  changes  in  the  condition  or  cir-  .5 

cumstances  of  the  testator  from  which  a  revocation  is  implied  by  law.  6 


9  Pick.  3.iO. 
15  Pick.  3S8. 
4  Gray,  162. 
114  Mass.  510. 


123  Mass.  102. 
138  Mass.  45,  116. 
141  Mass.  75. 
204  Mass.  383. 


215  Mass.  164. 
222  Mass.  283. 
242  Mass.  43. 
263  Mass.  47. 


Revocation 
by  marriage. 
Exception. 
1892,  118. 
R.  L.  135,  5  9. 
141  Mass.  475. 
165  Mass.  177. 
170  Mass.  401. 
184  Mass.  3.W. 
214  Mass.  52(1. 
233  Mass.  468. 
241  Mass.  251. 
263  Mass.  47. 
265  Mass.  420. 


Section  9.    The  marriage  of  a  person  shall  act  as  a  revocation  of  a  1 

will  made  by  him  previous  to  such  marriage,  unless  it  appears  from  the  2 

will  that  it  was  made  in  contemplation  thereof.     If  the  will  is  made  in  3 

the  exercise  of  a  power  of  appointment  and  the  real  and  personal  4 

property  subject  to  the  appointment  would  not,  without  the  appoint-  5 

ment,  pass  to  the  persons  who  would  have  been  entitled  to  it  if  it  had  6 

been  the  estate  and  property  of  the  testator  making  the  appointment  7 

and  he  had  died  intestate,  so  much  of  the  will  as  makes  the  appointment  8 

shall  not  be  revoked  by  the  marriage.  9 


Deposit  of  wills. 

R.  S.  62,  §§  10, 

11. 

G.  S.  92,  |§  12, 

13. 

P.  S.  127,  55  9, 

10. 

R.  L.  135, 

J§  10,  11. 


CUSTODY  AND  PRODUCTION  IN  COURT. 

Section  10.     A  will  enclosed  in  a  sealed  wrapper,  with  an  endorse-  1 

ment  thereon  of  the  name  and  residence  of  the  testator  and  of  the  day  2 

when  and  the  person  by  whom  it  is  deposited,  and  with  or  without  the  3 

name  of  a  person  to  whom  the  will  is  to  be  delivered  after  the  death  of  4 

the  testator,  shall,  on  the  payment  of  one  dollar,  be  received  by  the  5 

register  of  probate  in  the  county  where  the  testator  lives,  who  shall  6 

give  a  certificate  of  the  receipt  thereof,  and  shall  keep  such  will;   and  7 

the  same  shall  not  be  opened  until  it  is  delivered  to  a  person  entitled  8 

to  receive  it  or  is  otherwise  disposed  of  as  hereinafter  provided.  9 


Custody  and 
delivery  of 
such  wills. 
R.  S.  62,  §  12. 
G.  S.  92,  §  14. 
P.  S.  127,  §  n. 
R.  L.  135,  §  12 
1902,  160. 


Section  U.  During  the  life  of  the  testator  such  will  shall  be  de- 
livered only  to  him  or  in  accordance  with  his  order  in  writing  duly 
verified  by  the  oath  of  a  subscribing  witness;  and  after  his  death  it 
shall  be  delivered  to  the  person  named  in  the  endorsement,  if  such 
person  demands  it. 


Will  not  called       SECTION  12.     If  the  will  is  not  called  for  by  the  person,  if  any,  named  1 

'o°p"'ene°d'rt  first    in  the  endorsement,  it  shall  be  publicly  opened  at  the  first  probate  2 

R.°s.''62,Ti3.    court  held  after  notice  of  the  testator's  death,  and  shall  be  retained  in  3 

p.  I.' m,Vf2.  the  registry  until  so  opened.     If  the  jurisdiction  of  the  case  belongs  4 

R.  L.  135,  §  13.  tQ  another  court,  it  shall  be  delivered  to  the  executors  or  other  persons  5 

entitled  to  the  custody  thereof,  to  be  by  them  presented  for  probate  in  6 

such  other  court.  ' 


Section  13.  A  person  having  custody  of  a  will,  other  than  a  register  1 
of  probate,  shall,  within  thirty  days  after  notice  of  the  death  of  the  testa-  2 
tor,  deliver  sucii  will  into  the  probate  court  having  jurisdiction  of  the     3 
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4  probate  thereof,  or  to  the  executors  named  in  tlie  will,  who  shall  them-  I'ss, 24.  sib. 

5  selves  deliver  it  into  such  court  within  said  time;   and  if  a  person  neg-  r.  s.'ei. '§*i4'' 
(>  lects  without  reasonable  cause  so  to  deliver  a  will,  after  being  duly  cited  fsvl,  210.^  ^^ 

7  for  that  purpose  by  such  court,  he  may  be  committed  to  jail  by  warrant  ^  l  '135  Vu 

8  of  the  court  until  he  delivers  it  as  above  provided,  and  shall  be  liable  to  a  *  p^fol^''- 

9  person  who  is  aggrieved  for  the  damage  sustained  by  him  by  reason  of  200  Mass.'382. 
10  such  neglect. 

230  Mass.  342.  241  Mass.  183. 

1  Section  14.     If  a  person  claiming  to  be  interested  in  the  estate  of  a  Proeeedinga 

2  person  deceased  makes  complaint  on  oath  to  a  probate  court  against  Bu^pectcdof""^ 

3  any  one  suspected  of  retaining,  concealing,  or  conspiring  with  others  to  wins!et°^ 

4  retain  or  conceal,  a  will  or  testamentary  instrument  of  the  deceased,  the  G^l'gl^ss  n 

0  court  may  cite  the  suspected  person  to  appear  before  it  and  be  examined  i*^,  lo-  s  i 

(3  on  oath  upon  the  matter  of  the  complaint.     Upon  such  examination  R  l.  laa,  us. 

7  all  interrogatories  and  answers  shall  be  in  writing,  signed  by  the  person 

8  examined,  and  shall  be  filed  in  the  court.     If  the  person  cited  refuses  to 

9  appear  and  to  answer  such  interrogatories  as  are  lawfully  propounded  to 

10  him,  or  to  obey  any  lawful  order  of  the  court,  he  may  be  committed 

11  to  jail  by  warrant  of  the  court  until  he  submits  to  its  order.     The  court 

12  may  award  costs  to  be  paid  by  either  party,  and  may  issue  execution 

13  therefor. 

RIGHTS   OF   SURVIVING   HUSBAND   OR   WIFE. 

1  Section  15.     The  surviving  husband  or  wife  of  a  deceased  person.  Right  to 

2  except  as  provided  in  section  thirty-five  or  thirty-six  of  chapter  two  EffeTtof 

3  hundred  and  nine,  within  six  months  after  the  probate  of  the  will  of  such  1783^24,  §  8. 

4  deceased,  may  file  in  the  registry  of  probate  a  writing  signed  by  him  or  by  r'";6o,'  §  n 

5  her,  waiving  an\'  provisions  that  may  have  been  made  in  it  for  him  or  g^s'9'^§'4 

6  for  her,  or  claiming  such  portion  of  the  estate  of  the  deceased  as  he  or  she  isei.  lei;  §  1. 

7  would  have  taken  if  the  deceased  had  died  intestate,  and  he  or  she  shall  isvs!  58. ' 

S  thereupon  take  the  same  portion  of  the  property  of  the  deceased,  real  is99, 479,  §  10. 
9  and  personal,  that  he  or  she  would  have  taken  if  the  deceased  had  died  r^T  135,  fib. 

10  intestate;   except  that  if  he  or  she  would  thus  take  real  and  personal  y^ii'^^''' 

11  property  to  an  amount  exceeding  ten  thousand  dollars  in  value,  he  or  she  J^.^^'  g- 

12  shall  receive  in  addition  to  that  amount  only  the  income  during  his  or  11  Met'.  291. 

13  her  life  of  the  excess  of  his  or  Iier  share  of  such  estate  above  that  amount,  6  Gray,'  307! 

14  the  personal  property  to  be  held  in  trust  and  the  real  property  vested  in  12  Gray.  227, 

15  him  or  her  for  life,  from  the  death  of  the  deceased;  and  except  that  if  the  I'^Aiien.  490. 

16  deceased  leaves  no  kindred,  he  or  she  upon  such  waiver  shall  take  the  e  Alien' i?!' 

17  interest  he  or  she  would  have  taken  if  the  deceased  had  died  leaving;  J?"  ^}='==-  ~k*- 
IS  kindred  but  no  issue.     If  the  real  and  personal  property  of  the  deceased  lo-  Mass^  49! 

19  which  the  surviving  husband  or  widow  takes  under  the  foregoing  pro-  109'Mass.  146. 

20  visions  exceeds  ten  thousand  dollars  in  value,  the  ten  thousand  dollars  133  Mass!  w*' 

21  above  given  absolutely  shall  be  paid  out  of  that  part  of  the  personal  \fl  Will]  |n; 

22  property  in  which  the  husband  or  widow  is  interested;   and  if  such  part  {gj  JJJj^*  flf 

23  is  insufficient  the  deficiency  shall,  upon  the  petition  of  any  person  in-  j|^  ^^^^^  *|^. 

24  terested,  be  paid  from  the  sale  or  mortgage  in  fee,  in  the  manner  provided  205  Mass!  16, 

25  for  the  payment  of  debts  or  legacies,  of  that  part  of  the  real  property  in  210  Mass.  105. 

26  which  he  or  she  is  interested.     Such  sale  or  mortgage  may  be  made  either  til  mHI'.  315. 

27  before  or  after  such  part  is  set  off  from  the  other  real  property  of  the  de-  Hg  Mass'  77^ 

28  ceased  for  the  life  of  the  husband  or  widow.     If,  after  probate  of  such  will,  ?,il  ^{="*^  ??•, 

on    11  1  •  1  ••11".  Mass.  454. 

29  legal  proceedings  have  been  instituted  wherein   its  validity  or  effect  is  525. 

30  drawn  in  question,  the  probate  court  may,  within  said  six  months,  on 
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petition  and  after  such  notice  as  it  orders,  extend  the  time  for  filing  the  31 
aforesaid  claim  and  waiver  until  the  expiration  of  six  months  from  the  32 
termination  of  such  proceedings.  33 


Appointment 
of  trustees  to 
hold  husband'3 
or  widow's 
share. 

1861,  164.  §  2. 
1870,  262,  §  1. 
P.  S.  127,  ^  19. 
1899,  479,  §  11, 


Section  IG.     The  probate  court  may  upon  application  of  a  person  1 

interested  appoint  one  or  more  trustees,  who  shall  be  subject  to  chapter  2 

two  hundred  and  three  so  far  as  applicable,  to  hold  during  the  life  of  a  3 

husband  or  widow  any  personal  property  to  the  income  of  which  he  or  4 

she  may  be  entitled  under  the  preceding  section.  5 

1900,  450,  §  8.  R.  L.  135,  §  17. 


Husband  not  SECTION  17.  A  husband  shall  not  be  entitled  to  his  curtesy  in  ad- 
curtesy  or  ditiou  to  the  provisions  of  his  wife  s  will,  nor  a  widow  to  her  dower  m 
TddrHonto  addition  to  the  provisions  of  her  husband's  will,  unless  such  plainly 
wXu'nie33?eto.  appears  by  the  will  to  have  been  the  intention  of  the  testator. 


1783,  24,  §  8. 
R.  S.  60,  §  11. 
G.  S.  92,  §  24. 
1861.  164.  5  1. 
P.  S.  127,  §  20. 


R.  L.  135,  §  18. 
12  Pick.  146. 
5  Met.  277. 
4  Cush.  174. 
113  Maaa.  246. 


135  Mass.  326. 
140  Mass.  562. 
144  Mass.  564. 
186  Mass.  14. 


1 

2 
3 
4 


PROVISIONS   FOR   SPECIAL  CASES. 


Devise  to 
give  fee. 
Exception. 
R.  S.  62,  §  4. 
G.  S.  92,  §  5. 


Section  18.  A  devise  shall  convey  all  the  estate  which  the  testator  1 
could  lawfully  devise  in  the  land  mentioned,  unless  it  clearly  appears  by  2 
the  will  that  he  intended  to  convey  a  less  estate.  3 


p.  S.  127,  §  24. 
R.  L.  135,  §  22. 
1  Cush.  93. 
4  Gray,  348. 
12  Gray,  376. 

97  Mass.  413. 

98  Mass.  75. 


108  Mass.  529. 

140  Mass.  92. 

147  Mass.  570. 

168  Mass.  144. 

170  Mass.  403, 

540. 

183  Mass.  251. 


184  Mass.  169. 

192  Mass.  486. 

202  Mass.  512. 

225  Mass.  311, 

380. 

236  Mass.  182. 

240  Mass.  14. 


G.  S.  92,  §  4. 
p.  S.  127.  §  25. 
R.  L.  135,  §  23. 
6  Mass.  149. 
5  Pick.  112. 
1  Met.  390. 


7  Met.  141. 

12  Met.  169,  262. 

1  Cush.  107,  118. 

3  Cush.  366. 

4  Cush.  369. 
106  Mass.  578. 


128  Mass.  41. 
170  Mass.  403. 
192  Mass.  596. 
260  Mass.  584. 
263  Mass.  47. 


ac^q^^ed" '  Section  19.     An  estate,  right  or  interest  in  land  acquired  by  a  tes-  1 

of*wiirt'o'''Ts3  t'ltor  after  the  making  of  his  will  shall  pass  thereby  in  like  manner  as  2 

by  it.   Ex-  jf  possessed  by  him  at  the  time  when  he  made  his  will,  unless  a  different  3 

R.  s.  62.  §  3.  intention  manifestly  and  clearly  appears  by  the  will.  4 


Child  not 
provided  for 
in  will. 
1700-1, 4, 
§§  1,  2. 
1783,  24, 
i§  7,  8. 
R.  S.  62, 
§§21,  22. 
G.  S.  92, 
§§  25,  26. 
p.  S.  127. 
§§  21,  22. 


Section  20.     If  a  testator  omits  to  provide  in  his  will  for  any  of  his  1 

children,  whether  born  before  or  after  the  testator's  death,  or  for  the  2 

issue  of  a  deceased  child,  whether  born  before  or  after  the  testator's  death,  3 

they  shall  take  the  same  share  of  his  estate  which  they  would  have  taken  4 

if  he  had  died   intestate,  unless  they  have  been  provided  for  by  the  5 

testator  in  his  life  time  or  unless  it  appears  that  the  omission  was  inten-  6 

tional  and  not  occasioned  bv  accident  or  mistake.  7 


R.  L.  135.  §§  19,  20. 
G.  L.  (ed.  of  1920)  191, 
§§  20,  21. 
1925,  155,  §§  1,  2. 
11  Met.  294. 

2  Gray,  535. 

3  Gray,  367. 

4  Allen,  512. 

5  Allen,  257. 
8  Allen,  551. 


11  Allen.  47. 
97  Mass.  4.39. 
101  Mass.  125. 
106  Mass.  320. 
112  Mass.  184. 
123  Mass.  8. 
126  Mass.  135. 
132  Mass.  131. 
137  Mass.  86.  527. 
164  Mass.  38. 


170  Mass.  403. 
182  Mass.  293. 
194  Mass.  40. 
222  Mass.  140. 
249  Mass.  522. 

254  Mass.  63. 

255  Mass.  236. 
267  Mass.  528. 
133  U.  S.  216. 


Section  21.     [Repe.\led,  192.5,  15.5,  §  2.] 
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1  Section  22.     If  a  devise  or  legacy  is  made  to  a  child  or  other  relation  Devisee  or 

2  of  the  testator,  who  dies  before  the  testator,  but  leaves  issue  surviving  blfore^e^tTfor. 

3  the  testator,  such  issue  shall,  unless  a  different  disposition  is  made  or  r.*|.'  U',  I  li 

4  required  by  the  will,  take  the  same  estate  which  the  person  whose  issue  p- 1;  fij\'ii, 

5  they  are  would  ha^'e  taken  if  he  had  survived  the  testator. 

R.  L.  135,  §  21.  145  Mass.  517.  212  Mass.  432,  454. 

15  Pick.  41.  1.55  Mass.  415.  214  Mass.  520. 

5  Met.  396.  162  .Ma.ss.  44S.  222  Mass.  283. 
7  Met.  141.  189  Mass.  266.  229  Mass.  267. 
9  Cush.  122.  195  Mass.  520.  248  Mass.  196. 

16  Gray,  305.  196  Mass.  562.  266  Mass.  320. 
101  Mass.  36.  206  Mass.  289.  272  Mass.  1. 
108  Mass.  382.  210  Mass.  115.  273  Mass.  287. 

1  Section  23.     In  all  wills  made  subsequent  to  January  first,  nineteen  Devises  of 

2  hundred  and  ten,  a  specific  devise  of  real  estate  subject  to  a  mortgage  subject 'to 

3  given  by  the  testator,  unless  the  contrary  shall  plainly  appear  by  his  "gog'^iis, 

4  will,  shall  be  deemed  to  be  the  devise  of  the  interest  only  which  the  272''Ma9s.  241. 

5  testator  had  at  the  time  of  his  decease  in  such  real  estate  over  and  above 

0  such  mortgage,  and  if  the  note  or  obligation  of  the  testator  secured  by 

7  such  mortgage  be  paid  out  of  his  other  property  after  his  decease,  the 

8  executor  of  his  will  or  the  administrator  with  the  will  annexed  of  his 

9  estate  shall,  at  the  request  of  any  person  interested  and  by  leave  of  the 

10  probate  court,  sell  such  real  estate  specifically  devised  for  the  purpose 

11  of  satisfying  the  estate  of  the  testator  for  the  amount  so  paid,  together 

12  with  the  costs  and  expenses  thereof. 

1  Section  24.     If  a  testator  devises  land  of  which  he  is  not  seized,  but  Devise  of  land 

2  in  which  he  has  a  right  of  entry,  or  if,  after  making  a  will,  he  is  dis-  testator  has 

3  seized  of  land  devised  thereby,  such  land  shall  nevertheless  pa.ss  to  the  entry"ltc.  ° 

4  devisee  in  like  manner  as  it  w-ould  have  descended  to  the  testator's  g!  i^  92, 1 1' 

5  heirs  if  he  had  died  intestate,  and  the  devisee  shall  have  the  same  remedy  r.  l/iIj.^  2^4. 

6  for  the  recovery  of  such  land  as  such  heirs  might  have  had. 

10  Mass.  131.  15  Mass.  115.  15  Pick.  185.  12  .Met.  501. 

CONTRIBUTION   AMONG   DEVISEES   AND   LEG.ATEES. 

1  Section  25.     If  a  child,  or  the  issue  of  a  child,  omitted  in  the  will  ^n'ak'e^up'' 

2  takes  under  section  twentv  a  portion  of  the  estate  of  a  testator,  such  po'''ion »' 

0  •  1      II  I  I  c         '      11     I         1       •  17  •  .  posthumous  or 

3  portion  shall  be  taken  from  all  the  devisees  and  legatees  in  proportion  to  jSi'.f'bVs'T'' 

4  and  not  exceeding  the  value  of  what  thev  respectivelv  receive  under  R.  s.' 62,'  §  23. 

5  such  will,  unless  in  consequence  of  a  specific  devise  or  legacy  or  of  some  p.,s.i27.  §"27. 

6  other  provision  of  the  will  a  different  apportionment  is  found  necessary  fg^]  He,  ^  "^' 

7  to  give  effect  to  the  testator's  intention  relative  to  that  part  of  his  estate  fay'^iass.  527. 
S  which  passes  by  his  will. 

1  Section  26.     If  property  which  is  given  by  will  is  taken  from  a  Contribution 

2  devisee  or  legatee  for  the  payment  of  the  debts  of  the  testator,  all  the  Ts  takm'forthe 

3  other  devisees  and  legatees  shall,  subject  to  the  following  section,  con-  Sebts'^"'"^ 

4  tribute  their  respective  proportions  of  the  loss  to  the  person  from  whom  }7|372'4*^§' is^' 

5  such  property  is  taken,  so  that  the  loss  may  fall  on  all  the  devisees  and  g  |  ^2. 1 25. 

6  legatees  in  proportion  to  and  not  exceeding  the  value  of  the  property  p-  s.  i27,  §  28. 

7  received  by  each. 

R.  L.  135,  §  26.  1  Cush.  107.  213  Mass.  117. 

6  Mass.  149.  192  Mass.  79,  596. 

1  Section  27.    If  the  testator,  by  making  a  specific  devise  or  bequest,  Special  appro- 

2  has  virtually  exempted  a  devisee  or  legatee  from  liability  to  contribute  estate  made  by 

3  with  the  others  for  the  payment  of  the  debts,  or  if  by  any  other  pro-  foUo°wed.  ° 
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R.  s.  62,  §§  26,  visions  in  his  will  he  has  prescribed  or  required  an  appropriation  of  his  4 

as.  92,  §§  30,  estate  different  from  that  prescribed  in  the  preceding  section,  his  property  5 

p^s.  127, 5  29.  shall  be  appropriated  and  applied  in  conformity  with  his  will,  so  far  as  6 

Tikck.^iss^^'  such  appropriation  and  application  can  be  made  without  affecting  the  7 
icush.  107.      liability  of  his  whole  estate  for  the  payment  of  his  debts. 


4  Allen.  179. 
13  Allen,  252. 
106  Mass.  100. 


122  Mass.  2S2. 
124  Mass.  228. 


127  Mass.  64. 
213  Mass.  117. 


Posthumous  or  SECTION  28.  If  a  child,  or  the  issue  of  a  child,  omitted  in  the  will 
liable  and  en-  takes  undcr  section  twenty  a  portion  of  the  estate  of  a  testa.tor,  such 
tributio°n'^°''"  portion  of  the  estate  shall,  for  the  purposes  of  the  two  preceding  sections 
G.  i:  92!  I  il  and  section  thirty,  be  considered  as  if  it  had  been  devised  or  bequeathed 
R.L.\35,\l8.  to  such  child  or  other  descendant;  and  he  shall  contribute  with  the 
sfsV^^'  devisees  and  legatees,  and  be  entitled  to  claim  contribution  from  them, 
as  before  provided. 


Insolvency  of 

devisee  or 

legatee. 

R.  S.  62,  §  29. 

G.  S.  92.  §  33. 

P.  S.  127,  §  31. 

R.  L.  135,  §  29. 


Section  29.     If  a  person  who  is  liable  to  contribute  according  to  the  1 

three  preceding  sections  is  insolvent  or  unable  to  pay  his  just  proportion  2 

of  the  contribution  required,  the  other  persons  so  liable  to  contribute  3 

shall  be  severally  liable  for  the  loss  occasioned  by  such  insolvency,  each  4 

one  in  proportion  to  and  not  exceeding  the  value  of  the  property  re-  5 

ceived  by  him  from  the  estate  of  the  deceased;   and  if  a  person  who  is  6 

so  liable  dies  without  having  paid  his  proportion,  his  executors  and  ad-  7 

ministrators  shall  be  liable  therefor  in  like  manner  as  if  it  had  been  his  8 

own  debt  and  to  the  extent  to  which  he  would  have  been  liable  if  living.  9 


Contribution  if 
estate  is  taken 
from  devisee 
for  dower,  etc. 
Exception. 
1839,96,  §  1. 
G.  S.  92,  §  36. 
P.  S.  127.  §  32. 
R.  L.  135.  §  30. 
1  Cush.  107. 
137  Mass.  527. 


Section  30.     If  the  estate  of  a  devisee  under  a  will  is  taken  for  the  1 

curtesy  of  the  husband  or  dower  of  the  widow  of  the  testator,  all  the  2 

other  devisees  and  legatees  shall  contribute  their  respective  proportions  3 

of  the  loss  to  the  person  from  whom  the  estate  is  so  taken,  so  that  the  4 

loss  may  fall  upon  all  the  devisees  and  legatees  in  proportion  to  and  not  5 

exceeding  the  value  of  property  received  by  them  under  the  will;  but  no  6 

devisee  or  legatee  shall  contribute  if  exempted  therefrom  by  the  will.  7 


CHAPTER     192. 

PROBATE  OF  WILLS  AND  APPOINTMENT  OF  EXECUTORS. 


Sect. 

1.  Affidavits  to  be  annexed  to  certain  pe- 

titions in  the  probate  court. 

2.  Proof  of  will,  etc. 

3.  Certain   decrees   conclusive   after   one 

year.      Effect     of    subsequent     de- 
crees. 

4.  Letters  to  issue. 

5.  If  one  executor  does  not  accept,  letters 

may  be  granted  to  the  others. 


Sect. 

6.  If  one  executor  is  a  minor,  the  others 

may  act  during  hi.s  minority. 

7.  Judge  or  register  of  probate  as  executor, 

etc.,  of  estate  of  relative. 

8.  Executor  of  executor  not  to  complete 

administration. 

9.  Allowance  of  foreign  wills. 

10.  Same  subject. 

11.  Settlement  of  estate  in  such  cases. 


Affidavits  to  be      SECTION  1.     A  petition  for  the  probate  of  a  will,  letters  of  adminis-  1 

tain  petitions  in  tratiou  or  Icttcrs  testamentary  shall  have  annexed  an  affidavit  of  the  2 

cour't™'"'*^       petitioner  or  of  one  of  the  petitioners  that  the  statements  therein  made  3 

R.^L.  136, 1 1'.    are  true  to  the  best  of  his  knowledge  and  belief.  4 

1905,  90 


Chap.  192.]     probate  of  wills,  appointment  of  executors.  2531 

1  Section  2.     If  it  appears  to  the  probate  court,  by  the  consent  in  Proof  of  win. 

2  writing  of  the  heirs,  or  by  other  satisfactory  evidence,  that  no  person  1817. 190,  §  33. 

3  interested  in  the  estate  of  a  deceased  person  intends  to  object  to  the  §:  i:  92,'  1 19. 

4  probate  of  an  instrument  purporting  to  be  the  will  of  such  deceased,  fgo^J  '242  ^ '' 

5  the  court  may  grant  probate  thereof  upon  the  testimony  of  one  only  of  the  R  l!  ise,  §  2. 

6  subscribing  witnesses;    and  the  affidavit  of  such  witness,  taken  before  3  Mass.  236. 

7  the  register  of  probate,  may  be  received  as  evidence.     If  the  probate  247  mIZ'.  92. ' 

8  of  such  instrument  is  assented  to  in  writing  by  the  widow  or  husband  of 

9  the  deceased,  if  any,  and  by  all  the  heirs  at  law  and  next  of  kin,  it  may 
10  be  allowed  without  testimony. 

1  Section  3.    A  decree  allowing  a  will,  or  compromise  of  a  will,  or  ad-  TOncrusivl""^^ 

2  indicating  the  intestacv  of  the  estate  of  a  deceased  person,  in  any  court  after  one  year. 

„    .  I  111'  .....  .  r-        1      11  c  ll.nect  of  .subse- 

3  m  the  commonwealth  having  jurisdiction  thereof,  shall,  alter  one  year  tment  decrees. 

4  from  the  rendition  thereof,  or,  if  proceedings  for  its  reversal  are  had,  r.  l!i36',  53. 

5  after  one  year  from  its  establishment,  be  final  and  conclusive  in  favor  of  llll',  257, 

6  purchasers  for  value,  in  good  faith,  without  notice  of  any  ad\-erse  claim,  f^l'^s. 

7  of  any  property-,  real  or  personal,  from  devisees,  legatees,  heirs,  execu-  l^l°{J^-  gy 

8  tors,  administrators,  guardians  or  conservators;    and  in  favor  of  execu-  i1*  ^I^^**- ilS- 

„  1      •     •  !•  1  ,         ,  223  Mass.  .MO. 

9  tors,  administrators,  trustees,  guardians  and  conservators,  who  have  22.5  .Mass.  12. 

10  settled  their  accounts  in  due  form  and  have  in  good  faith  disposed  of  the  "" 

1 1  assets  of  the  estate  in  accordance  with  law ;  and  also  in  favor  of  persons 

12  who  have  in  good  faith  made  payments  to  executors,  administrators, 

13  trustees,  guardians  or  conservators.     If  a  subsequent  decree  reverses  or 

14  qualifies  the  decree  so  originally  rendered,  heirs,  devisees,  legatees  and 

15  distributees  shall  be  liable  to  a  subsequent  executor,  administrator  or 

16  other  person  found  entitled  thereto,  for  any  proceeds  or  assets  of  the 

17  estate  received  by  them  under  the  former  decree,  and  in  such  case  pro- 

18  ceeds  of  real  property  shall  be  treated  as  real  property.     This  section 

19  shall  not  make  an  adjudication  of  the  fact  of  death  conclusive. 

1  Section  4.     If  a  will  has  been  duly  proved  and  allowed,  the  probate  Letters  to 

2  court  shall  issue  letters  testamentary  thereon  to  the  executor  named  r™I.  63.  §  1. 

3  therein,  if  he  is  legally  competent  and  a  suitable  person  and  accepts  the  p.l.  ilg.Vi 

4  trust  and  within  thirty  days  gives  bond  to  discharge  the  same;    other-  ^907,  Jfo.'  ^  *' 

5  wise  said  court  may  grant  letters  of  administration  on  the  estate  as  pro-  l^^ij^^''' 

6  vided  in  the  following  chapter. 

1919,  5.  6  Mass.  149.  152  Mass.  24.  251  Mass.  169. 

1920,2.  Ill  Mass.  331.  249  Mass.  440.  263  Mass.  444. 

1  Section  5.     If  a  person  named  as  executor  in  a  will  has  deceased  or  if  one  executor 

2  refuses  to  accept  the  trust,  or,  after  being  duly  cited  for  the  purpose,  iettlr°°may''te'' 

"  '  '  .  ^  -  -  -  granted  to  tlie 

othi 


ers. 


neglects  to  accept  the  same  or  neglects  for  twenty  days  after  the  pro- 

4  bate  of  the  will  to  give  bond  according  to  law,  the  court  shall  grant  R^.f:||;il®' 

5  letters  testamentary  to  the  other  executors,  if  there  are  any  competent  Q^l'ga'-je 

6  and  willing  to  accept  the  trust. 

p.  S.  129,  §3.  Ill  Mass.  331.  183  Mass.  575. 

R.  L.  136,  §  5.  172  Mass.  496. 

1      Section  6.     If  a  person  named  as  executor  in  a  will  is  at  the  time  of  ■"  one  eiecutor 

O    4.U  u  1  p  •  1  1  IS  a  minor,  the 

z  the  probate  thereoi  a  minor,  the  other  executor  or  executors,  if  anv,  others  may  act 

3  shall  administer  the  estate  until  the  minor  arrives  at  full  age,  when,  nollty.  '^""" 

4  upon  giving  bond  according  to  law,  he  may  be  admitted  as  a  co-executor  r.^I.'  It'.  1 6.^' 

5  of  such  will. 

G-  S.  93,  §  7.  p.  S.  129,  5  4.  R.  L.  136,  §  6. 
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Judge  or 
register  of  pro- 
bate as  ex- 
ecutor, etc.,  of 
estate  of  rela- 
tive. 

1898,  69. 
§§1.2. 
R.  L.  136. 
§§  7.  8. 


Section  7.  If  a  judge  or  register  of  probate  desires  to  be  appointed 
executor  of  the  will  or  administrator,  or  administrator  with  the  will  an- 
nexed, of  the  estate  of  his  wife,  child,  father  or  mother,  who  at  the  time 
of  their  decease  were  inhabitants  of  or  resident  in  his  county,  such  will 
may  be  proved  and  allowed  and  appointment  made  and  all  subsequent 
proceedings  relative  to  the  estate  may  be  had  in  the  probate  court  of 
any  adjoining  county,  and  the  register  thereof  shall  forthwith  transmit 
to  the  register  of  the  county  where  the  deceased  resided,  or  of  which  said  8 
deceased  was  an  inhabitant,  a  true  and  attested  copy  of  all  papers  relat-  9 
ing  thereto  filed  and  entered  on  the  docket,  which  shall  be  recorded  by  10 
the  register  to  whom  they  are  transmitted.  H 


Section  8.     The  executor  of  the  will  of  an  executor  shall  not,  as  such,     1 


Executor  of 
executor  not 

to  complete       admiuistcr  on  the  estate  of  the  hrst  testator. 

administration. 

17S3,  24,  §  19.  P.  S.  129,  §  10. 

R.  S.  63,  §  10.  R.  L.  136,  §  9. 

G.  S.  93,  §  9.  131  Mass.  408. 


156  Mass.  313. 
137  Mass.  160. 
237  Mass.  47. 


Section  9.     A  person  interested  in  a  will  which  has  been  proved  and 
allowed  in  any  other  of  the  United  States  or  in  a  foreign  country  accord- 


Allowance  of 
foreign  wills. 
1785.  12, 

R.  s.  62,  §§  17,  ing  to  the  laws  of  such  state  or  country,  or  in  a  will  which,  by  the  laws 
of  the  state  or  country  in  which  it  was  made,  is  valid  without  probate, 
may  produce  to  the  probate  court  in  any  county  where  there  is  any 
property,  real  or  personal,  on  which  such  will  may  operate,  a  copy  of 
such  will  and  of  the  probate  thereof,  duly  authenticated,  or,  if  such  will 
is  valid  without  probate  as  aforesaid,  a  copy  of  the  will  or  of  the  official 
record  thereof  duly  authenticated  by  the  proper  officer  having  custody 
of  such  will  or  record  in  such  state  or  country;  and  the  court  shall  there- 
upon assign  a  time  and  place  for  a  hearing  and  cause  notice  thereof  to  11 
be  given  to  all  persons  interested  by  publication  in  a  newspaper  three  12 
weeks  successively,  the  first  publication  to  be  thirty  days  at  least  before  13 
the  time  assigned  for  the  hearing.  14 


i_ 

G.  S.  92,  §  21. 

1878,  201. 

1879.  183,  I  1. 
P.  S.  127,  §  15. 
R.  L.  136,  §  10 
204  Mass.  394. 
263  Mass.  549. 
210  U.  S.  82. 


1 

2 
3 
4 
5 
6 
7 
8 
9 
10 


Same  subject. 
1785,  12,  §  2. 
R.  S.  62,  §  19. 
G.  S.  92,  §  22. 
1879.  185,  S  1. 
P.  S.  127,  §  16. 
R.  L.  136,  §  11 

12  Met.  421. 
11  Gush.  519. 
10  Gray,  162. 

13  Gray,  330. 


Section  10.  If  at  such  hearing  the  court  finds  from  the  copies  be- 
fore it  and  any  additional  proof  as  to  the  authenticity  and  execution  of 
the  will  that  the  instrument  ought  to  be  allowed  in  this  commonwealth 
as  the  last  will  of  the  deceased,  it  shall  order  the  copy  to  be  filed  and  re- 
corded, and  the  will  shall  then  have  the  same  effect  as  if  it  had  been 
originally  proved  and  allowed  in  the  probate  court  in  the  usual  manner. 

in  Mass.  331.  204  Mass.  394.  263  Mass.  549.  210  U.  S.  82. 


Settlement  of 
estate  in  such 
cases. 

1785,  12,  §  1. 
R.  S.  62,  §  20. 
G.  S.  92.  I  23. 
P.  S.  127,  §  17. 
R.  L.  136,  §  12 
10  Cush.  17. 
Ill  Mass.  331. 
204  Mass.  394. 


Section  11.     After  allowing  a  will  under  the  two  preceding  sections,  1 

the  probate  court  shall  grant  letters  testamentary  on  such  will  or  letters  2 

of  administration  with  the  will  annexed,  and  shall  proceed  in  the  settle-  3 

ment  of  the  estate  which  may  be  found  in  this  commonwealth  in  the  4 

manner  provided  in  chapter  one  hundred  and  ninety-nine  relative  to  5 

such  estates.  ° 

263  Mass.  549.  210  U.  S.  82. 


Chap.  193.] 
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CHAPTER    193. 

APPOINTMENT  OF  ADMINISTRATORS. 


Sect. 

ordinary  administration. 

1.  Administration,  to  whom  granted. 

2.  When  granted  to  next  of  kin  without 

notice. 

3.  Right  of  commissioner  of  corporations 
*   and  taxation  to  apply  for  administra- 
tion. 

4.  Administration  not  to  be  granted  after 

twenty  years. 

5.  Exception. 

6.  Letters  of  administration  to  be  revoked 

on  probate  of  a  will. 

ADSIINISTRATION  WITH  THE  WILL  ANNEXED. 

7.  Administration  with  the  will  annexed. 

8.  Administration  with  the  will  annexed 

may  be  granted  when  executor  is  a 
minor. 


Sect. 

administration  de  boni8  non. 
9.  Administration  de  bonis  non. 


SPECIAL   ADMINISTRATION. 

10.  Special  administrators. 

11.  Powers  and  duties. 

12.  Same  subject. 

13.  Advancements  to  widow  or  children. 

Appeal. 

14.  Payment  of  certain  debts  and  expenses. 

15.  Effect    of    special    administration    on 

claims  of  creditors. 

16.  Powers    of    special    administrator    to 

cease  on   appointment  of  executor, 
etc.     Delivery  of  assets,  etc. 


ORDINARY  ADMINISTRATION. 

1  Section  1.     Administration  of  the  estate  of  a  person  deceased  in- 

2  testate  shall  be  granted  to  one  or  more  of  the  persons  hereinafter  men- 

3  tioned  and  in  the  order  named,  if  competent  and  suitable  for  the  dis- 

4  charge  of  the  trust  and  willing  to  undertake  it,  unless  the  court  deems 

5  it  proper  to  appoint  some  other  person: 

6  First,  The  widow  or  surviving  husband  of  the  deceased. 

7  Second,  The  ne.xt  of  kin  or  their  guardians  or  conservators  as  the  court 

8  shall  determine. 

9  Third,  If  none  of  the  above  are  competent  or  if  they  all  renounce  the 

10  administration  or  without  sufficient  cause  neglect  for  thirty  days  after 

11  the  death  of  the  intestate  to  take  administration  of  his  estate,  one  or 

12  more  of  the  principal  creditors,  after  public  notice  upon  the  petition. 

13  Fourth,  If  there  is  no  widow,  husband  or  ne.xt  of  kin  within  the  com- 

14  monwealth,  a  public  administrator. 


Adminiatration, 
to  whom 
granted. 
C.  L.  158,  §  2. 
1692-3,  14,  §  1. 
1783,  36.  §  8. 
1817,  190,  §  14. 
1833,  100. 
R.  S.  64,  §  4. 

1839,  142,  §  1. 

1840,  40,  §  1. 
1853,  419. 
G.  S.  94,  §  1. 
P.  S.  130,  §  1. 
1890,  265.  "  " 
R.  L.  137, 
1914,  356: 
1928.  216, 

18  Pick.  24. 

19  Pick.  336. 
1  Cush.  525. 
4  Cush,  408. 
195  Mass.  133. 


§2. 
§1. 
702. 
5  1. 


222  Mass.  102. 

223  Mass.  540. 
225  Mass.  487. 


235  Mass.  33. 
256  .Mass.  177. 
263  Mass.  549. 


267  Mass.  388. 

268  Mass.  181. 
271  Mass.  94. 


may 


be  when  granted 
to  next  of  kin 


1  Section  2.     Administration  of  the  estate  of  an  intestate  ^^^    k,^  ..  ..eu  grameu 

2  granted  to  one  or  more  of  the  next  of  kin  or  any  suitable  person,  if  the  ^tho"t°noti?e 

3  husband  or  widow  and  all  the  next  of  kin  resident  in  the  commonwealth,  }||o:  ttf.  §  i 

4  who  are  of  full  age  and  legal  capacity,  consent  in  writing  thereto.     Notice  ~ 

5  of  the  petition  may  be  dispensed  with  as  if  all  parties  entitled  thereto 

6  had  signified  their  assent  or  waived  notice. 


Notice  R,  L- "^'  iVt 

256  Mass.  177. 


1  Section  3.     If  a  person  dies  leaving  an  estate  which  may  be  liable  to  Right  of 

2  an  income  tax  under  chapter  sixty-two  or  a  legacy  or  succession  tax  of".  ,..  _ 

3  under  chapter  sixty-five,  and  a  will  disposing  of  such  estate  is  not  offered  uTadon'^tc 

4  for  probate,  or  an  application  for  administration  made,  within  four  months  aSmmisuation 


commissioner 
f  corpora- 
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[Chap.  193. 


1891, 425.  §  15.  after  his  decease,  the  probate  court,  upon  application  by  the  commis-    5 
?907: 563,S'22.  sioner  of  corporations  and  taxation,  may  appoint  an  administrator.  6 


1909,  490,  IV,  §  22. 
1911.  551. 


1915,  64. 
1919.  349, 


6;  350,  §  53. 


Administration       SECTION  4.     Administration  shall  not  be  originally  granted  after  the  1 

granted  after     expiration  of  tvventv  years  from  the  death  of  the  testator  or  intestate,  2 

twenty  years.  ^  ,  "      "^  i  il         •         7    U        1  1 

1783. 36,  §  10.    except  m  cases  expressly  authorized  by  law.  o 

1817,  190,  §  17.  P.  S.  130,  §  3.  ■  146  Mass.  155. 


R.  S.  64,  §  13. 
G.  S.  94,  §  3. 


R.  L.  137,  §  3. 
6  Cuah.  493. 


208  Mass.  501. 


Exception. 
1848,309. 
G.  S.  94.  § 
P.  S.  130, 
1885,  242. 
1889,  192. 
R.  L.  137, 
1919,  102. 
130  Maas. 
208  Mass. 


4. 
§4. 


5  4. 

83. 
501. 


Section  5.  If  administration  has  not  been  taken  on  the  estate  of  a 
testator  or  intestate  within  twenty  years  after  his  decease,  and  any 
property  or  claim  or  right  thereto  remains  undistributed  or  thereafter 
accrues  to  such  estate  and  remains  to  be  administered,  original  adminis- 
tration may  for  cause  be  granted,  but  it  shall  affect  no  other  property. 
Before  granting  such  administration  the  court  shall  require  the  petitioner 
to  furnish  evidence  of  the  death  of  the  intestate  and  such  other  evidence 
as  the  court  may  require.  In  the  absence  of  satisfactory  evidence  of  8 
death  and  of  interest  on  the  part  of  the  petitioners,  the  probate  court  9 
shall  refer  the  matter  to  the  attorney  general,  or  to  any  district  attorney,  10 
who  shall  investigate  and  report  thereon  for  the  advice  and  assistance  of  11 
the  court.  12 


Letters  of  ad- 
ministration to 
be  revoked  on 
probate  of  a 
will. 

1817,  190,  5  14. 
R.  S.  64,  §  16. 
G.  S.  94,  5  5. 


Section  6.  If,  after  the  granting  of  letters  of  administration  as 
upon  an  intestate  estate,  a  will  of  the  person  deceased  is  duly  proved 
and  allowed,  such  letters  shall  be  revoked;  and  the  executor  or  an  admin- 
istrator with  the  will  annexed  may  demand,  collect  and  sue  for  all  the 
personal  property  of  the  deceased  which  remains  unadministered. 

p.  S.  130,  §  5.  R.  L.  137,  §  5. 


Administration 
with  the  will 
annexed. 
1692-3,  14,  §  2. 
1783,  24,  §  16. 
R.  S.  63,  §  5. 
1855,  111. 
G.  S.  93,  §  6. 
P.  S.  130,  §  6. 
R.  L.  137,  §6. 
1911,  588. 
1919,  208,  §  1. 
1921,64. 
Ill  Mass.  331. 
172  Maas.  496. 
191  Mass.  96. 
255  Maas.  611. 


ADMINISTRATION   WITH   THE   WILL   ANNEXED. 

Section  7.     If  no  executor  is  named  in  a  will,  or  if  all  the  executors  1 

therein  named  are  dead  or  incompetent  or  refuse  to  accept  the  trust,  or  2 

if,  after  being  duly  cited  therefor,  the  executor  neglects  to  accept  the  3 

trust,  or  if  he  neglects  for  thirty  days  after  the  probate  of  the  will  to  give  4 

bond  according  to  law,  the  court  shall  commit  administration  of  the  estate,  5 

with  the  will  annexed,  to  any  person  interested  in  the  will  of  said  de-  6 

ceased,  to  any  creditor  of  the  deceased  or  to  any  suitable  person;   but  7 

after  the  expiration  of  said  thirty  days,  and  before  letters  of  adminis-  8 

tration  with  the  will  annexed  have  been  granted,  the  court  may  grant  9 

letters  testamentary  to  any  person  named  as  executor  who  gives  the  10 

bond  required  by  law.     If  a  person  named  as  executor  in  a  will  petitions  11 

for  the  probate  of  the  same  and  dies,  declines  or  becomes  unable  to  act  12 

before  final  decree  is  entered  on  said  petition,  any  person  interested  in  13 

the  will  of  said  deceased,  or  any  creditor  of  the  deceased,  or  any  suitable  14 

person,  may,  on  petition,  be  allowed  to  enter  and  to  prosecute  the  15 

original  petition  for  probate,  to  apply  for  letters  of  administration  with  1(5 

the  will  annexed,  and  to  act  and  proceed  in  any  proposed  compromise  17 

under  sections  fifteen  and  sixteen  of  chapter  two  hundred  and  four.     If  18 

it  appears  that  there  are  no  known  heirs  or  legatees  or  devisees  under  19 

the  will  of  the  deceased,  a  public  administrator  of  the  county  shall  be  20 

appointed  to  the  trust.  21 


Chap.  193.]  appointment  of  administrators.  2535 

1  Section  8.     If  a  person  named  as  executor  is  at  the  time  of  the  pro-  Administration 

2  bate  of  the  will  under  the  age  of  twenty-one,  administration  with  the  annwe'dmay 
.3  will  annexed  may  be  granted  during  his  minority,  unless  there  is  another  whSi*e°xec''utor 
4  executor  who  accepts  the  trust.  '^  *  minor. 

1783.  24.  I  17.  G.  S.  93,  §  7.  R.  L.  137,  §  7. 

R.  S.  63,  §  6.  P.  S.  130,  §  7. 


administration  de  bonis  non. 

1  Section  9.     If  a  sole  or  surviving  executor  or  administrator  dies,  re-  Administration 

2  signs  or  is  removed  before  having  fully  administered  an  estate,  and  there  1723-4!^°°' 

3  is  personal  property  of  the  deceased  not  administered  to  the  amount  of  §h^-3^^' 

4  twenty  dollars,  or  debts  to  that  amount  remaining  due  from  the  estate,  36*^^0'  ^  '^' 

5  or  anything  remaining  to  be  performed  in  execution  of  the  will,  or  if  R'l'gf"' *  ^^' 

6  there  is  an  order  of  distribution  in  accordance  with  section  twenty-eight  iih^Ji®'*' 

7  of  chapter  two  hundred  and  six,  the  probate  court  shall  grant  letters  i_84.3,'97.' 

8  of  administration,  with  the  will  annexed,  or  otherwise  as  the  case  may  §§1,2,5'. 

9  require,  to  one  or  more  suitable  persons  to  administer  the  goods  and  isg'o,  408,  §  2. 

10  estate  of  the  deceased  not  already  administered.     If  it  appears  that  there  fgjg;  208,'  1 1.' 

11  are  no  known  heirs  of  the  deceased,  a  public  administrator  of  the  county  ^  pJck^sgo^' 

12  siiall  be  appointed  to  the  trust. 

3  Met.  187.  132  Mass.  326.  214  Mass.  132. 

7  Met.  20.  143  Mass.  326.  237  Mass.  47. 

128  Mass.  587.  185  Mass.  22.  270  Mass.  461. 


SPECIAL   administration. 

1      Section  10.     If  the  judge  of  probate  deems  it  necessary  or  expedient,  Special 

J  he  may,  at  any  time  and  place,  with  or  without  notice,  appoint  a  special  is34, 174.  §  1. 

3  administrator  who,  in  case  of  an  appeal  from  the  decree  appointing  him,  g.  s'.  94,'  §  e. 

4  shall  nevertheless  proceed  in  the  execution  of  his  duties  until  it  is  other-  §§7,' 4.°°' 

5  wise  ordered  by  the  supreme  judicial  court,  and  may  in  like  manner  dis-  r.  l.\37,  Vo" 
G  charge  him.     Such  appointment  and  discharge  shall  be  entered  forthwith  220  Mass.  32. 

7  on  the  records  of  the  court  and  notice  thereof  given  to  the  executor  or 

8  administrator,  if  any. 

1  Section  11.     A  special  administrator  shall  collect  all  the  personal  j°J^^f''°'^ 

2  property  of  the  deceased  and  preserve  the  same  for  the  executor  or  ad-  {834, 1^4, 5  2. 

3  ministrator  when  appointed,  and  for  that  purpose  may  commence,  main-  iso's,  122 

4  tain  and  defend  suits.     If  he  is  appointed  by  reason  of  delay  in  granting  p.  s.  136,  §  12. 

0  letters  testamentary,  the  court  may  authorize  him  to  take  charge  of  the  {gig;  25?;  ^ '°' 

6  real  property  of  the  deceased  or  of  any  part  thereof,  and  collect  rents,  fg^il^^ 

7  make  necessary  repairs  and  do  all  other  things  which  it  may  consider  i^Q^j^^'^gg  39 

8  needful  for  the  preservation  of  such  real  property  and  as  a  charge  thereon.  233  Mass.  62. 

9  His  compensation  shall  be  such  as  the  court  allows. 

251  Mass.  27.  252  Mass.  197.  259  Mass.  219.  264  Mass.  499. 

1  Section  12.    The  probate  court  may,  upon  such  notice  as  it  considers  same  subject. 

2  reasonable,  authorize  or  require  a  special  administrator  to  sell  or  do  such  I^^s.■64^■§8!^' 

3  other  acts  relative  to  any  property  or  estate  in  his  charge  as  it  may  deem  }?''^'  I'f^-^  § 

4  necessary;    but  this  section  shall  not  give  to  the  special  administrator  fsg"!  "^  ^ '^' 

5  other  or  greater  powers  than  an  administrator,  except  that  he  may  be  is99!3ui. 

G  authorized  to  continue  the  business  of  the  deceased  for  the  benefit  of  his  233  Mass.'  62.  ' 
7  estate. 

252  Mass.  197.  259  Mass.  219.  261  Mass.  209. 
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Advancements 
to  widow  or 
children. 
Apxwal. 
1859.  143, 
H  1-5. 
G.  S.  94, 
5§9,  10. 
P.  S.  130, 
5§  13.  14. 
1899.  311. 
R.  L.  137. 
109  Mass. 
160  Mass.  232 
226  Mass.  439. 


5  12. 
146. 


Section  1.3.     Upon  petition  of  the  widow  or  of  any  child  of  the  de-  1 

ceased,  the  probate  court  may,  after  notice,  make  a  reasonable  allowance  2 

out  of  the  real  or  personal  property  in  the  hands  of  a  special  administra-  3 

tor  appointed  on  account  of  the  pendency  of  a  petition  relative  to  the  4 

probate  of  a  will  or  the  appointment  of  an  administrator  or  of  an  ad-  5 

ministrator  with  the  will  annexed,  as  an  advancement  for  the  support  of  6 

such  widow  or  children,  not  exceeding  such  portion  of  the  estate  as  they  7 

would  finally  be  entitled  to.     An  appeal  from  a  decree  relative  to  such  8 

allowance  shall  not  prevent  the  payment  of  the  allowance,  if  the  peti-  9 

tioner  gives  bond  to  the  special  administrator,  with  sureties  approved  10 

by  the  court  and  conditioned  to  repay  it  if  the  decree  is  reversed.  11 


Payment  of 
certain  debts 
and  expenses. 
1S59,  143,  5  6. 
G.  S.  94.  §  11. 
P.  S.  130,  5  15. 
1884,  291. 
1897,  199. 
R   L.  137,  §  13. 
1908,  153. 
266  Mass.  340. 


Section  14.  A  special  administrator  may  by  leave  of  the  probate 
court  pay  from  the  personal  property  in  his  hands  the  expenses  of  the 
last  sickness  and  funeral  of  the  deceased,  the  expenses  incurred  by  the 
executor  named  in  the  will  of  the  deceased,  or  by  any  other  person  pre- 
senting the  same  for  probate,  in  proving  the  will  in  the  probate  court  or 
in  sustaining  the  proof  thereof  in  the  supreme  judicial  court  and  also, 
after  notice,  such  debts  due  from  the  deceased  as  the  probate  court  may 
approve. 


ESect  of 
special  ad- 
ministration 
on  claims  of 
creditors. 
1834,  174,  5  4. 
R.  S.  64,  §  10. 
G.  S.  94,  §  13. 
P.  S.  130,  5  17. 
R.  L.  137,  §  15. 
220  Mass.  32. 


Section  15.  A  special  administrator  shall  not  be  liable  to  an  action 
by  a  creditor  of  the  deceased ;  and  the  time  of  limitation  for  all  actions 
against  the  estate  shall  begin  to  run  only  after  the  granting  of  letters 
testamentary  or  of  administration  in  the  usual  form  in  like  manner  and 
subject  to  the  same  conditions  as  if  special  administration  had  not  been 
granted;  but  if  an  appeal  is  taken  from  the  decree  of  the  probate  court 
appointing  an  executor  or  administrator  the  time  shall  run  in  like  manner 
and  subject  to  the  same  conditions  if  the  decree  is  affirmed,  from  the 
time  of  the  affirmation  if  the  bond  has  been  filed,  and,  if  not,  from  the 
date  of  the  filing  of  the  bond;  if  the  decree  is  reversed,  from  the  time 
when  an  appointment  is  finally  made  or  affirmed  and  the  bond  is  filed.  11 


1 
2 
3 
4 
5 
6 
7 
8 
9 
10 


Powers  of 
special  ad- 
ministrator to 
cease  on  ap- 
pointment of 
executor,  etc. 
Delivery  of 
assets,  etc. 
1834,  174,  5  3. 
R.  S.  64,  5  9. 
G.  S.  94,  5  12. 
P.  S.  130,  5  16. 
R.  L.  137,  5  14 


Section  1G.  Upon  the  granting  of  letters  testamentary  or  of  ad- 
ministration, the  powers  of  the  special  administrator  shall  cease.  Upon 
the  termination  of  his  powers,  the  special  administrator  shall  forthwith 
deliver  to  the  executor  or  administrator  or  to  such  person  as  is  otherwise 
lawfully  authorized  to  receive  it  all  the  estate  of  the  deceased  in  his 
hands;  and  the  executor  or  administrator  may  be  admitted  to  prosecute 
a  suit  commenced  by  the  special  administrator  in  like  manner  as  an  ad- 
ministrator de  bonis  non  may  prosecute  a  suit  commenced  by  a  former 
executor  or  administrator. 


Chap.  194.] 
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CHAPTER     194. 

PUBLIC  ADMINISTRATORS. 


Sect. 

1.  Appointment. 

2.  Bond. 

3.  [Repealed.] 

4.  Duties. 

5.  Public  administrators  not  to  act  when 

heir,  etc..  claims  the  right  or  if  estate 
consi^s  solely  of  certain  savings  de- 
posits. 

6.  Compensation  in  certain  cases. 

7.  Powers  to  cease  when  will  is  proved  or 

heir  claims  administration. 

8.  Proceedings  on  death,  etc.,  of  public 

administrator. 

9.  ProWsions  as  to  land. 

10.  Pubhc  administrators,  etc.,  to  deposit 
balances  with  the  treasurer. 


Sect. 

11.  Annual  accounts. 

12.  Surrender  of  letters  and  property  on 

appointment  of  successor. 

13.  Completion  of  administration  after  ex- 

piration of  term. 

14.  Heirs,   etc.,   may   take  administration 

after  deposit  in  state  treasury'. 
Treasurer  to  pay  over  to  executor,  etc. 
District     attorneys    to    prosecute    in 

case  of  neglect.     Registers  to  report 

breaches  of  duty. 
Disposition  of  estates  of  less  than  one 

hundred  dollars. 
Accounts  of  estates  of  less  than  one 

hundred  dollars. 


15. 
16. 


18. 


1  Section  1.    There  shall  be  in  each  county  one  or  more  public  ad-  f;g''3'^°'i4"''5'V 

2  ministrators,  not  exceeding  six  in  Middlesex  and  in  Suffolk  or  five  in  p  |-  9|j  5^ij 
.3  any  other  county,  appointed  by  the  governor  with  the  advice  and  con-  R  l.  hi.  §  i 

4  sent  of  the  council,  who  shall  hold  office  for  five  years  from  the  time  of  iqis!  240! 

5  their  appointment. 


1917,  12. 


1929.  85. 


[6-9. 


1  Section  2.     A  public  administrator  shall  give  bond  for  the  faithful  fs^a^g"^  142, 

2  administration  of  each  estate  on  which  letters  of  administration  may  be  ^^^^  y-,^ 
.3  granted  to  him  as  such  public  administrator,  with  sufficient  sureties,  5§2.'3.  . 
4  in  such  form  as  the  probate  court  may  order,  payable  to  the  judge  of  v'.s.  131, 
.5  said  court  and  his  successors,  with  condition  substantially  as  follows:  —  r.  l'  iss. 

6  First,  To  make  and  return  to  the  probate  court,  within  three  months  193^1"  m5,  i  1. 

7  from  the  time  of  granting  to  him,  as  public  administrator,  letters  of 
■  S  administration  on  the  estate  of  the  deceased,  a  true  inventory  of  all  the 

9  real  and  personal  property  of  the  deceased  which  at  the  time  of  making 

10  thereof  shall  have  come  to  his  possession  or  knowledge; 

11  Second,  To  administer  according  to  law  all  personal  property  of  the 

12  deceased  which  may  come  into  his  possession  or  into  the  possession  of 

13  any  person  for  him,  and  also  the  proceeds  of  anj'  of  the  real  property  of 

14  the  deceased  which  may  be  sold  or  mortgaged  by  him; 

15  Third,  To  render  on  oath  a  true  account  of  his  administration  at  least 

16  once  a  year  until  his  trust  is  fulfilled,  unless  he  is  excused  therefrom  in 

17  any  year  by  the  court,  and  also  to  render  such  account  at  such  other 
IS  times  as  the  court  orders; 

19  Fourth,  To  pay  the  balance  of  such  estate  remaining  in  his  hands 

20  upon  the  settlement  of  his  accounts  to  such  persons  as  the  court  may 

21  direct;    and,  when  such  estate  has  been  fully  administered,  to  deposit 

22  with  the  state  treasurer  the  whole  amount  remaining  in  his  hands  to 

23  which  said  treasurer  may  be  entitled  under  the  provisions  of  chapter 

24  one  hundred  and  ninety-four  of  the  General  Laws; 

25  Fifth,  Upon  the  appointment  and  qualification  of  an  executor  or  ad- 
2G  ministrator  as  his  successor,  to  surrender  into  the  probate  court  said 
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[Chap.  194. 


letters  of  administration,  with  an  account  on  oath  of  his  doings  therein;  27 
and,  upon  a  just  settlement  of  such  account,  to  pay  over  and  deliver  to  28 
such  successor  all  money  remaining  in  his  hands,  and  all  property,  29 
effects  and  credits  of  the  deceased  not  then  administered.  30 


Section  3.    [Repealed,  1931,  305,  §  2.] 


1 


Duties. 
1833, 100. 
R-S.64.  § 
1839. 142, 
§§1.3. 
1840,40. 
1849.123, 
l§2,3. 
U.S.  95, 
§§2,10. 
P.  S. 131, 
§§2,10. 
R.  L.  138, 
§§2,10. 
1907,  284, 
1918,257, 

1919,  5. 

1920,  2. 


Section  4.    A    public    administrator   shall,    except   as   hereinafter  1 

provided,  take  out  letters  of  administration  and  faithfully  administer  2 

upon  the  estates  of  persons  who  die  intestate  within  his  county  or  else-  3 

where,  leaving  property  in  his  county  to  be  administered,  if  there  is  no  4 

known  husband,  widow  or  heir  of  such  deceased  living  in  the  common-  5 

wealth  at  the  time  of  filing  the  petition.     The  state  treasurer  shall  be  6 

made  a  party  to  a  petition  for  administration  by  a  public  administrator,  7 

and  shall  be  given  due  notice  of  all  subsequent  proceedings.     He  shall,  ex-  8 

Um.  cept  as  otherwise  provided  in  this  chapter,  administer  estates  and  render  9 

accounts  in  the  same  manner  as  other  administrators.  10 

223  U.  S.  317. 


§1 


128  Mass.  578. 
182  Mass.  205. 


191  Mass.  276. 
268  Mass.  181. 


Public 

administrators 
not  to  act 
when  heir, 
etc.,  claims 
the  right  or  if 
estate  consists 
solely  of  certain 
savings  de- 
posits. 
1853,  419. 
G.  S.  95,  §  3. 
P.  S.  131,  §3. 
R.  L.  138,  §  3. 
1929.264,  §  1. 
268  Mass.  181. 


Section  5.  Administration  shall  not  be  granted  to  a  public  adminis-  1 
trator  when  the  husband,  widow  or  an  heir  of  the  deceased,  in  writing,  2 
claims  the  right  of  administration  or  requests  the  appointment  of  some  3 
other  suitable  person  to  the  trust,  if  such  husband,  widow,  heir  or  other  4 
person  accepts  the  trust  and  gives  the  bond  required,  nor  when  the  sole  5 
known  assets  of  the  estate  of  the  deceased  consist  of  an  amount  of  money  6 
standing  to  his  credit  in  a  savings  bank  or  in  the  savings  department  of  a  7 
trust  company,  in  case  such  account  has  not  been  increased  by  a  deposit,  8 
nor  decreased  by  a  withdrawal  of  any  part  of  his  deposits  or  of  any  part  9 
of  the  interest  thereon,  during  a  period  of  twenty  years  or  more  ne.xt  10 
preceding  the  petition  for  such  administration.  11 


Compensation 
in  certain  cases. 
1909,  114,  §  1. 


Section  6.     If  after  citation  has  been  issued  by  the  probate  court  1 

to  a  public  administrator  upon  the  estate  of  a  deceased  person,  admin-  2 

istration  shall  not  be  granted  to  him  for  the  reason  set  forth  in  the  pre-  3 

ceding  section,  or  because  of  the  finding  of  a  will  of  the  deceased,  the  4- 

judge,  if  satisfied  that  the  person  taking  out  said  citation  has  acted  in  5 

good  faith  and  for  the  best  interests  of  the  estate,  may  allow  him  just  6 

and  reasonable  compensation  for  his  services,  and  reimbursement  for  ex-  7 

penses  actually  incurred,  out  of  the  assets  of  said  estate.  8 


Powers  to 
cease  when 
will  is  proved 
or  heir  claims 
administration. 
1817,  190,  §  14. 
R.  S.  64,  §  16. 
1839,  142,  §  2. 
G.S.95,  §§4,  5. 
P.  S.  131,  §  4. 
R.  L.  138,  §  4. 
148  .Mass.  594. 


Section  7.     If,  after  the  granting  of  letters  of  administration  to  a  1 

public  administrator  and  before  the  final  settlement  of  the  estate,  the  2 

husband,  widow  or  an  heir  of  the  deceased,  in  writing,  claims  the  right  3 

of  administration  or  requests  the  appointment  of  some  other  suitable  4 

person  to  the  trust,  or  if  a  will  of  the  deceased  is  thereafter  proved  and  5 

allowed,  the  probate  court  shall  grant  letters  of  administration  or  letters  6 

testamentary ;  and  when  the  person  to  whom  such  letters  are  so  granted  7 

gives  the  bond  required  by  law  the  powers  of  the  public  administrator  8 

over  the  estate  shall  cease.  9 


rn°dclth"ltc  Section  8.  Upon  the  death,  resignation  or  removal  of  a  public  1 
of  public'  '  administrator,  the  probate  court  shall  issue  a  warrant  to  some  other  2 
1849,  m,  §  i'.    public  administrator  in  the  same  county,  upon  his  application  there-    3 


Chap.  194.]  public  administrators.  2539 

4  for,  requiring  him  to  examine  the  accounts  of  such  pubHc  adminis- gs.  95,  §  le. 

5  trator  relative  to  the  estates  on  which  he  has  taken  out  letters  of  ad-  r,  l.  13s,  sVis. 
G  ministration,  and  to  return  to  the  probate  court  a  statement  of  all  of 

7  such  estates  as  are  not  fully  administered  and  of  the  balance  of  each 
(S  estate  remaining  in  the  hands  of  such  public  administrator  at  the  time 
9  of  his  death,  resignation  or  removal.     And  thereupon  the  court  shall 

10  issue  to  the  public  administrator  making  the  return,  upon  his  giving  the 

11  requisite  bond,  letters  of  administration  upon  such  of  said  estates  as  are 

12  not  already  administered,  although  the  personal  property  remaining  may 
18  not  amount  to  twenty  dollars. 

1  Section  9.     Public  administrators  may  be  authorized  to  take  charge  Provisions  as 

2  of  the  real  property  of  the  deceased  or  of  any  part  thereof  situated  any-  is39°'i42, 

3  where  within  the  commonwealth,  to  lease  the  same,  to  collect  the  rents,  fl^.m, 

4  and  to  make  such  repairs,  and  do  all  other  things  which  may  be  con-  g H-,, 


10. 11. 

880,  152. 


5  sidered  necessary  for  the  preservation  of  such  real  property  and  as  a  ||, 

6  charge  thereon.     They  may  also  be  licensed  by  the  probate  court  to  ?;'f„if}' 

7  sell  the  real  property  for  the  same  purposes  and  in  the  same  manner  it  l  'iss, 

8  as  other  administrators.     All  laws  relative  to  sales  of  land  by  adminis-  1903. 260. 

9  trators  and  the  disposition  of  the  proceeds  shall  govern  such  sales  so  far  ''°'''  '^■''    ^' 

10  as  applicable,  except  as  otherwise  provided  in  this  chapter;   provided, 

11  that  the  time  limit  imposed  on  sales  by  other  administrators  shall  not 

12  apply  to  sales  by  public  administrators,  but  shall  be  in  the  discretion 
l.'l  of  the  court.    The  net  proceeds  of  any  sale  after  deducting  the  expenses 

14  thereof  and  other  administration  expenses,  and  such  amount  as  may  be 

15  required  for  the  payment  of  debts  in  consequence  of  a  deficiency  in  the 

16  personal  property,  shall,  after  one  year  from  the  time  of  the  filing  of  the 

17  administrator's  bond,  or  in  case  he  has  filed  a  general  bond,  after  one 
IS  j'ear  from  the  date  of  his  appointment,  except  as  provided  in  the  follow- 

19  ing  section,  be  distributed  to  the  persons  who  would  have  been  entitled 

20  to  said  real  property  in  the  proportions  to  which  they  would  have  been 

21  entitled  had  it  not  been  sold. 

1  Section  10.    When   an  estate  has  been  fully  administered  by  a  PubUo 

2  public  administrator,  or  by  the  executor  or  administrator  with  the  will  tt^'toVeposft 

3  annexed  of  a  person  who  died  leaving  no  known  heirs,  he  shall  deposit  any  the^tJelsurer! 

4  balance  in  his  hands  with  the  state  treasurer,  who  shall  hold  it  for  the  §|\"';4.''^' 

5  benefit  of  those  who  may  have  lawful  claims  thereon.     The  probate  court  p  |  fg f  Vfa 

6  may,  within  six  years  thereafter,  upon  the  application  of  such  executor  fliWo%\'^' 

7  or  administrator,  if  it  appears  that  there  are  reasonable  grounds  to  be-  1919!  208,  §  2. 

8  lieve  that  certain  persons  have  lawful  claims  upon  the  said  balance,  enter 

9  a  decree  directing  that  it  be  repaid  to  him;  and  the  treasurer  shall  there- 

10  upon  pay  over  to  him  all  money  deposited  in  the  treasury  to  the  credit 

11  of  the  estate  to  be  administered  by  him  as  a  part  of  the  estate  of  the 

12  deceased. 

1  Section  11.    The  probate  court  in  each  county  shall  require  every  Annual 

2  public  administrator  in  such  county  to  render  an  account  of  his  pro-  ism^I^, 

3  ceedings  under  any  letters  of  administration  at  least  once  a  year  until  g.  I'.ls,  §13. 

4  the  trust  is  fulfilled.     When,  on  final  settlement  of  an  estate,  it  appears  r.l. "38,^13. 

5  that  money  remains  in  the  hands  of  such  administrator  which  by  law 

6  should  have  been  deposited  with  the  state  treasurer,  the  court  shall 

7  certify  that  fact  and  a  statement  of  the  amount  so  withheld  to  said 

8  treasurer,  who,  unless  such  deposit  is  made  within  one  month  after 
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PUBLIC   ADMINISTRATORS. 


[Chap.  194. 


the  receipt  of  such  notice,  shall  cause  the  bond  of  the  administrator  to    9 
be  prosecuted  for  the  recovery  of  such  money.  10 


Surrender  of 
letters  and 
property  on 
appointment 
of  successor. 
1817,  190,  §  14. 
R.  S.  64,  §  16. 
1839.  142,  §  2. 
G.  S.  95,  §  5. 
P.  S.  131.  §  5. 
R.  L.  138,  §  5. 


Section  12.  A  public  administrator  shall,  upon  the  appointment 
and  qualification  of  an  executor  or  administrator  as  his  successor,  sur- 
render into  the  probate  court  his  letters  of  administration  in  such  case 
with  an  account  on  oath  of  his  doings  therein,  and,  upon  a  just  set- 
tlement of  such  account,  shall  pay  over  and  deliver  to  his  successor  all 
money  remaining  in  his  hands,  and  all  property,  effects  and  credits  of 
the  deceased  not  then  administered. 


adSimftradCn       SECTION  13.     PubHc  administrators  shall  complete,  as  soon  as  they  1 

of'term^'"^"'""  lawfully  may,  the  administration  of  estates  in  their  hands  of  which  the  2 

1908.  sio,  §  2;    administration  is  not  complete  at  the  date  of  the  expiration  of  their  3 

621,  §  1.                                                                                             ^                                                                               *  . 

1913, 246,  §  1.    terms.  4 

1917,  12,  §  1. 


1839,  142.  § 
G.  S.  95,  §  14. 
P.S.  131.  §  14 
R.  L.  138,  §  14 
1917,  90,  §  2. 
1919,  208,  §  3. 


Say't'ak'e"  SECTION  14.     If,  within  six  ycars  after  a  public  administrator,  or  an 

aftTr  depo'Sun  cxccutor  Or  an  administrator  with  the  will  annexed  of  a  person  who  has 
state  treasury,  jj^d  leaving  uo  knowu  licirs,  has  deposited  with  the  state  treasurer  the 
balance  of  an  estate,  any  person  petitions  the  probate  court  which  granted 
letters  of  administration  or  letters  testamentary  on  such  estate,  and  shows 
that  he  is  legally  entitled  by  the  will  of  the  deceased  or  otherwise  to  the 
administration  thereof,  the  court  shall  grant  administration  thereof,  or, 
upon  probate  of  such  will,  shall  grant  letters  testamentary  or  of  adminis-  8 
tration  with  the  will  annexed  to  such  petitioner  or  at  his  request  to  some  9 
other  suitable  person;  but  before  granting  such  letters  the  court  shall  10 
order  personal  notice  of  the  petition  to  be  served,  at  least  fourteen  days  11 
before  the  hearing,  upon  a  public  administrator  of  the  county,  who  shall  12 
appear  in  behalf  of  the  commonwealth.  In  all  such  cases  the  public  13 
administrator  shall  receive  a  reasonable  allowance  for  his  services  and  14 
expenses,  to  be  determined  by  the  probate  court  and  paid  by  the  state  15 
treasurer  out  of  the  money  deposited  to  the  credit  of  such  estate,  but  not  16 
otherwise.  17 


Treasurer  to 
pay  over  to 
executor,  etc. 
1839,  142,  §  6. 
G.  S.  95,  §  15. 
P.S.  131,  §  15. 
R.  L.  138,  §  15. 
1917,  90.  5  3. 
1919,  17. 


Section  1.5.     After  the  expiration  of  twenty  days  from  the  appoint-  1 

ment  of  an  executor  or  administrator  under  the  preceding  section,  if  no  2 

appeal  is  claimed  by  any  person  interested,  the  state  treasurer,  after  pay-  3 

ing  such  sums,  if  any,  for  services  and  expenses  as  may  be  allowed  under  4 

the  preceding  section,  shall  pay  over  to  such  executor  or  administrator  5 

all  money  deposited  to  the  credit  of  such  estate,  to  be  administered  in  6 

like  manner  as  the  estates  of  other  deceased  persons.  7 


District 
attorneys  to 
prosecute  in 
case  of  neglect. 
Registers  to 
report  breaches 
of  duty. 
1846.  211. 
G.  S.  95,  §  17. 
1874.  105. 
P.S.  131,  §  17. 
R.  L.  138,  §  17. 
1931,  305,  §  3. 


Section  16.  If  a  public  administrator  neglects  to  return  an  inven- 
tory, settle  an  account  or  perform  any  other  duty  incumbent  on  him  in 
relation  to  an  estate,  and  there  appears  to  be  no  heir  entitled  thereto,  the 
district  attorney  for  the  district  where  the  administrator  received  his 
letters  shall,  in  behalf  of  the  commonwealth,  prosecute  all  suits  and  do 
all  acts  necessary  to  insure  a  prompt  and  faithful  administration  of  the 
estate  and  the  payment  of  the  proceeds  thereof  into  the  state  treasury; 
and  if  no  heir  has,  within  two  years  after  the  granting  of  letters  of  ad- 
ministration, appeared  and  made  claim  in  the  probate  court  for  his  inter- 
est in  such  estate,  it  shall  be  presumed  that  there  is  no  such  heir  and  the  10 
burden  of  proving  his  existence  shall  be  upon  the  public  administrator.  11 


Ch.\ps.  194,  195.] 
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12  Each  register  of  probate  shall  forthwith  notify  the  proper  district 

13  attorney  and  the  attorney  general  of  any  breach  of  duty  on  the  part  of 

14  a  public  administrator  in  relation  to  any  estate  under  his  charge,  of  which 

15  such  register  has  knowledge  or  which  the  records  in  his  registry  disclose. 


1      Section  17.     If  the  total  value  of  an  estate  which  has  come  into  the  Disposition  of 


estates  of  less 


2  control  of  a  public  administrator  is  less  than  one  hundred  dollars,  unless  t^han  one  hun- 


dred dolla 


3  the  same  is  the  balance  of  an  estate  received  from  a  prior  public  admin-  1574, 254,  §  1. 

4  istrator,  he  shall  forthwith  reduce  all  such  property  into  money,  not  f jg|  jm  ^  '*' 

5  taking  administration  thereon,  and  deposit  it,  after  deducting  his  reason-  fjiiglol'  11^' 

6  able  expenses  and  charges,  with  the  state  treasurer,  who  shall  hold  it  1931!  394! 

7  for  the  benefit  of  any  persons  who  may  have  legal  claims  thereon.     Such  1  Op.A.  g. 536. 

8  claims  may  be  presented  to  the  comptroller  within  one  year  from  such      " 

9  payment  to  the  treasurer,  and  the  comptroller  shall  examine  such  claims 

10  and  allow  such  as  may  be  proved  to  his  satisfaction,  and  upon  the 

11  expiration  of  the  year  shall  forthwith  certify  the  same  to  the  governor 

12  and  council  for  payment  of  the  whole  of  the  claims  or  such  proportion 

13  thereof  as  the  funds  will  allow. 


1  Sectiox  is.     a   public  administrator,   upon   making  such   deposit,  Accounts  of 

2  shall  file  with  the  state  treasurer  an  itemized  account,  on  oath,  of  all  his  tiian  one  hun- 

3  dealings,  receipts,  payments  and  charges  on  account  of  the  property  1874, 254"!  2. 

4  from  which  the  money  so  deposited  proceeds,  including  the  name  of  the  R.i/iss.Wa 

5  intestate,  if  known  to  him,  and  the  state  treasurer  shall  thereupon  deliver 

6  to  him  a  receipt  for  such  money.     Such  deposit  shall  exempt  the  public 

7  administrator  from  all  responsibility  for  or  on  account  of  the  money  so 

8  deposited. 


CHAPTER     195. 

GENERAL  PROVISIONS  RELATIVE  TO  EXECUTORS  AND 
ADMINISTRATORS. 


Sect. 

1.  Notice  of  appointment. 

2.  Perpetuation  of  evidence  of  notice. 

3.  Notice  may  be  given  after  proper  time, 

when. 

4.  Liability  for  omission  to  give  notice  not 

affected. 

5.  Inventories. 

6.  Appraisers. 

7.  Authority  to  conduct  the  business  of 

the  deceased. 


Sect. 

8.  Agent  of  non-resident  executor  or  ad- 

ministrator. 

9.  New  appointment  of  agent. 

10.  Failure  to  appoint  agent,  effect. 

11.  Removal  of  executor  or  administrator. 

12.  Acts  of  executor  or  administrator  be- 

fore removal  to  be  valid. 

13.  Resignation    of   executor   or   adminis- 

trator. 

14.  Executors  in  their  own  wrong. 

15.  Liability  of  such  executors. 


1  Section  1.    An  executor  or  administrator  shall,  within  three  months  Notice  of 

2  after  giving  bond  for  the  performance  of  his  trust,  cause  notice  of  his  fysslee^u! 

3  appointment  to  be  posted  in  two  or  more  public  places  in  the  town  where  fj  ^  ^^'  ^^  ^• 

4  the  deceased  last  dwelt;  or  he  may  be  required  by  the  probate  court  to  ^^  s-  ^^'  5§  i. 

5  give  notice  by  publication  in  a  newspaper,  or  in  such  other  manner  as  g  s.  Wo  W 

6  the  court  orders. 


R.  L.  139,  §  1. 


97  Mass.  401. 
180  Mass.  27. 
185  Mass.  455. 


211  Mass.  282. 
219  Mass.  40. 
250  Mass.  546. 


267  Mass.  301. 
270  Mass.  497. 


2542 
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Perpetuation 
of  evidence  of 
notice. 

1788,  66.  §  1. 
1830,  145. 
R.  S.  66.  §  2. 
1855,  132. 
G.  S.  97,  S  2. 
1876,  71;  76. 
P.  S.  132,  §  2. 
1888.  148, 
§  1;  380. 


Section  2.  An  affidavit  of  the  executor  or  administrator,  or  of  a 
person  in  his  behalf,  filed  and  recorded  with  a  copy  of  the  notice  in 
the  registry  of  probate,  or  such  affidavit  made  by  any  person  and  so 
filed  and  recorded  with  such  copy  by  permission  of  the  court  upon 
satisfactory  evidence  that  the  notice  was  given  as  ordered,  shall  be 
admitted  as  evidence  of  the  time,  place  and  manner  in  which  the  notice 
was  given. 


R.  L.  139,  5  2. 
13  Gray,  336. 
16  Gray,  363. 


104  Mass.  277. 
250  Mass.  546. 


265  Mass.  295. 
270  Mass.  497. 


Notice  may  be 
given  after 
proper  time, 
when. 

R.  S.  66,  §  25. 
G.  S.  97.  §  3. 
P.  S.  132.  §  3. 
R.  L.  139,  §  3. 
6  Allen,  494. 


Section  3.  If  by  accident  or  mistake  the  notice  is  not  given,  or  if 
the  evidence  that  it  was  given  is  not  perpetuated  as  provided  in  the 
preceding  section,  the  probate  court  may,  upon  petition  of  the  executor 
or  administrator,  order  such  notice  to  be  given  at  any  time  thereafter. 
In  such  case  the  periods  of  time  limited  for  the  commencement  of  actions 
against  executors  and  administrators  and  for  other  purposes,  which 
run  from  the  time  of  their  giving  bond,  shall  run  from  the  date  of  such 
order. 


Liability  for 
omission  to 
give  notice 
not  affected. 
R.  S.  66,  §  26. 
G.  S.  97,  §  4. 
P.  S.  132,  §  4. 


Section  4.     An  order  under  the  preceding  section  shall  not  exempt  1 

an  executor  or  administrator  or  his  sureties  from  any  liability  for  2 

damages  which  may  be  incurred  by  reason  of  the  omission  to  give  notice  3 

within  the  three  months.  4 

R.  L.  139,  §  4.  6  Allen,  498. 


i703-4?'i2^'§  1.  Section  5.  Every  executor,  except  one  who  gives  bond  under  sec- 
i8i7"i9'o'Vi4  ^'^^  three  of  chapter  two  hundred  and  five,  and  every  administrator 
R.  s.'es,  fi.  shall,  within  three  months  after  his  appointment,  make  on  oath  and 
return  to  the  probate  court  a  true  inventory  of  the  real  and  personal 
property  of  tlie  deceased  which  at  the  time  of  making  such  inventory 
has  come  to  his  possession  or  knowledge. 

181  Mass.  320.  268  Mass.  574. 


G.  S.  96,  §  1 
P.  S.  132,  §  5. 
R.  L.  139,  §  5. 
1  Mass.  35. 
152  Mass.  412. 
170  Mass.  506. 


Section  6.     The  property  comprised  in  the  inventory  shall  be  ap- 
j^    praised  by  one  disinterested  person  to  be  appointed  by  the  court  or  by 


Appraisers. 
1719-20, 
10,  §  1. 
1783  32 

1817!  190." §14.  the  register;  provided,  that  if  a  person  interested  requests  that  three 
G.  s.  96.  §  2.  appraisers  be  appointed  or  if  it  appears  that  the  estate  may  exceed  one 
R.  L.  139,  §  6;  huiidred  thousand  dollars  such  property  shall,  unless  the  court  otherwise 
164!  1 14.'  orders,  be  appraised  by  three  such  persons  so  appointed.  Such  ap- 
1918' 257,  §  390.  praiscrs  shall  be  sworn  to  the  faithful  performance  of  their  duties. 

1919,  5.  1920,  2.  1930,  213,  §  1. 


Authority  to  SECTION  7.     The  probatc  court,  upon  such  notice  as  it  considers  1 

conduct  the  ,         *^       .                           '        ^                      ...                                          •  o 

business  of  the  rcasonablc,  may  authorize  an  executor  or  administrator  to  continue  z 

1910. 411.  the  business  of  the  deceased  for  the  benefit  of  the  estate  for  a  period  3 

229  Mass!  109!  uot  cxcccding  one  year  from  the  date  of  his  appointment.  4 


Agent  of 

non-resident 

executor  or 

administrator. 

1879,  180,  5§  1, 

2,  6. 

P.  S.  132,  §§  8, 

9,  13. 

1893,  118. 


Section  8.  An  executor  or  administrator  who  is  appointed  in,  but 
resides  out  of,  the  commonwealth  shall  not  enter  upon  the  duties  of  his 
trust  nor  be  entitled  to  receive  his  letter  of  appointment  until  he  shall, 
by  a  writing  filed  in  the  registry  of  probate  for  the  county  where  he 
is  appointed,  have  appointed  an  agent  residing  in  the  commonwealth. 


Chap.  195.]    executors  and  administrators,  general  provisions.  2543 

6  and,  by  such  writing,  shall  have  agreed  that  the  service  of  any  legal  process  i90i,  37. 

7  against  him  as  such  executor  or  administrator,  or  that  the  service  of  193  Mass.' ss.' 
S  any  such  process  against  him  in  his  individual  capacity  in  any  action  111  ulfa.  ta ' 
9  founded  upon  or  arising  out  of  any  of  his  acts  or  omissions  as  such  ex-  235  Mass.  i7i. 

10  ecutor  or  administrator,  shall,  if  made  on  said  agent,  have  like  effect  as 

11  if  made  on  him  personally  within  the  commonwealth,  and  such  service 

12  shall  have  such  effect.     Said  writing  and  also  the  notice  of  appointment 

13  of  such  executor  or  administrator  shall  state  the  name  and  address  of 

14  the  agent.  An  executor  or  administrator  who,  after  his  appointment, 
1")  removes  from,  and  resides  without,  the  commonwealth  shall  so  appoint 
16  a  like  agent. 

1  Section  9.     If  an  agent  appointed  under  the  preceding  section  dies  Newappoint- 

2  or  remo\'es  from  the  commonwealth  before  the  final  settlement  of  the  lsto,  isof"'' 

3  accounts  of  his  principal,  another  appointment  shall  be  made  and  filed  pM' 1^32,  §§10, 

4  as  above  provided,  and  the  powers  of  an  agent  appointed  under  this  ^\  ^g  5  9 

5  or  the  preceding  section  shall  not  be  revoked  prior  to  the  final  settle- 

6  ment  of  the  estate  unless  another  appointment  shall  be  made  as  before 

7  provided. 

1  Section  10.     Failure  by  an  executor  or  administrator  to  comply  with  Failure  to 

2  any  provision  of  the  two  preceding  sections  shall  be  cause  for  removal,  eflect"' ""^^ ' 

1879.  180,  §  5.  P.  S.  132,  §  12.  R.  L.  139,  §  10. 

1  Section  11.     If  an   executor  or  administrator   becomes   insane   or  Removal  of 

2  otherwise  incapable  of  performing  the  trust,  or  is  unsuitable  therefor,  or  Administrator. 

3  if  an  executor  or  administrator  who  resides  out  of  the  commonwealth,  Jgos;  It'.  1 1!' 

4  having  been  duly  cited  by  the  probate  court,  neglects  to  render  his  ^4  ^5 1|'  ^  '^' 

5  accounts  and  to  settle  the  estate,  the  probate  court  may  remove  him;  pfxgl'lft 

6  and  thereupon  the  other  executor  or  administrator,  if  any,  may  pro-  R.'l.  139,  s  u. 

7  ceed  in  performing  the  trust  as  if  the  one  removed  were  dead  or,  if  there  11  iMet^io4.' 

8  is  no  other  executor  or  administrator,  the  court  may  appoint  an  ad-  lOAilenfili. 

9  ministrator  as  provided  in  section  nine  of  chapter  one  hundred  and  1%  l\lll[  l^l; 
10  ninety-three. 

1S8  Mass.  201. 

1  Section  12.     If  an  executor  or  administrator  is  removed  or  if  letters  Actsot 

2  of  administration  are  revoked,  all  previous  sales,  whether  of  real  or  admSr°a'tor 

3  personal   property,   made  lawfully  by  the  executor  or  administrator  to  beValSd"'^' 

4  and  with  good  faith  on  the  part  of  the  purchaser,  and  all  other  lawful  §•  |-  ™'j  ^5^3- 

5  acts  done  bv  such  executor  or  administrator,  shall  remain  valid  and  g  ?  ^^-'-  ^  i'' 

enf      ,        I  R.  L.  139,  §  IJ, 

enectual. 

1  Section  13.    An  executor  or  administrator  may  resign  his  trust  when  Resignation  of 

2  it  appears  to  the  probate  court  proper  to  allow  him  so  to  do.  admlliTstrTtor. 

1843,  97.  p.  S.  132.  §  16.  12  Mass.  358. 

O.  S.  101,  §  5.  R.  L.  139,  §  13. 

1  Section  14.     Whoever  injuriou.sly  intermeddles  with   any  personal  ^secutorsin 

2  property  of  a  deceased  person,  without  being  thereto  authorized  by  law,  'vmng. 

3  shall  be  liable  as  an  executor  in  his  own  wrong  to  the  persons  aggrieved.  1783.24.  ue. 

G.  S.  94.  §14.  R.  L.  139,  §14.  114  Mass.  420.  R.  S.64,  §11. 

P.  S.  132,  §  17.  108  Mass.  379.  245  Mass.  47. 
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S'executors.  SECTION  15.     An  executor  in  his  own  wrong  shall  be  liable  to  the 

G  i  94'  1 15  rightful  executor  or  administrator  for  the  full  value  of  the  personal 

p.  s.  132,  §18  property  of  the  deceased  taken  by  him  and  for  all  damages  caused  to 

97Mas3 .178.  the  cstatc  by  his  acts;   and  he  shall  not  be  allowed  to  retain  or  deduct 

215  ulla.  47. '  any  part  of  such  estate,  except  for  funeral  expenses  or  debts  of  the  de- 
ceased or  other  charges  actually  paid  by  him  and  which  the  rightful 

.  executor  or  administrator  might  have  been  compelled  to  pay. 


CHAPTER    196. 

ALLOWANCES  TO  WIDOWS  AND  CHILDREN,  AND    ADVANCEMENTS. 


Sect. 

allowances  to  widows  and  children. 

1.  Apparel     of     widow      and      children. 

Quarantine. 

2.  Allowance  of  necessaries. 

ADVANCEMENTS. 

3.  Advancements    treated    as    estate    of 

intestate,  when. 


Sect. 

4.  Same  subject. 

5.  Proof  of  advancement. 

6.  Value    of    advancement,    how    ascer- 

tained. 

7.  Death  of  person  receiving  advancement 

before  intestate. 

8.  Determination    of    questions    of    ad- 

vancements. 


Apparel  of 
widow  and 
children. 
Quarantine. 
1783,  36,  §  3. 
1802,  93. 
1805,  90,  §  2. 


ALLOWANCES  TO   WIDOWS   AND   CHILDREN. 

Section  1.     Articles  of  apparel  and  ornaments  of  the  widow  and  1 

minor  children  of  a  deceased  person  shall  belong  to  them  respectively.  2 

The  widow  may  remain  in  the  house  of  her  husband  for  not  more  than  3 

six  months  next  succeeding  his  death  without  being  chargeable  for  rent.  4 


1816,95,  §  1. 

R.  S.  60,  §  16;  65, 

1838,  145,  I  1. 


G.  S.  90,  §  18;  96,  §  4. 
P.  S.  124,  §3;    135,  §  1. 
1899,479,   §§  2.  5. 


1900,  450,  §  1. 
R.  L.  140,  §  1. 
119  Mass.  596. 


I  16: 


Allowance  of 
necessaries. 
1710-11,2,  §2. 
1783,  36,  §  3. 
1802,  93. 
1805,  90,  I  2. 
1816,95. 
1833,  40. 
R.  S.  60, 
65,  §§4-6. 
1838,  145,  §  2. 
1842,  15. 
G.  S.  96,  §  5. 
P.  S.  135,  §  2. 

1899,  479,  §  6. 

1900,  450,  §  2. 
R.  L   140,  §  2. 
1914,  699. 
1915,61. 

3  Pick.  375. 

10  Pick.  374, 

429. 

10  Met.  170. 

6  Cush.  20. 

1  Gray,  518. 


Section  2.  Such  parts  of  the  personal  property  of  a  deceased  person  1 
as  the  probate  court,  having  regard  to  all  the  circumstances  of  the  case,  2 
may  allow  as  necessaries  to  his  widow  for  herself  and  for  his  family  3 
under  her  care  or,  if  there  is  no  widow,  to  his  minor  children,  not  exceed-  4 
ing  one  hundred  dollars  to  any  child,  and  also  such  provisions  and  other  5 
articles  as  are  necessary  for  the  reasonable  sustenance  of  his  family,  and  6 
the  use  of  his  house  and  of  the  furniture  therein  for  six  months  next  7 
succeeding  his  death,  shall  not  be  taken  as  assets  for  the  payment  of  8 
debts,  legacies  or  charges  of  administration.  After  exhausting  the  per-  9 
sonal  property,  real  property  may  be  sold  to  provide  the  amount  of  10 
allowance  decreed,  in  the  same  manner  as  it  is  sold  for  the  pa.>Tiient  of  11 
debts,  if  a  decree  authorizing  such  sale  is  made,  upon  the  petition  of  any  12 
party  in  interest,  within  one  year  after  the  approval  of  the  bond  of  the  13 
executor  or  administrator.  14 


3  Gray,  5!1. 

5  Gray,  24. 

2  Allen,  310. 

13  Allen,  120,  207. 

110  Mass.  461. 


117  Mass.  27. 
123  Mass.  443. 
127  Mass.  111. 
130  Mass.  376. 
139  Mass.  144. 


1.55  Mass.  141,  153. 
168  Mass.  228. 
181  Mass.  37. 
192  Mass.  555. 


215  Mass.  576. 
226  Mass.  459. 
242  Mass.  363. 
273  Mass.  316. 


ADVANCEMENTS. 

frea?e'd™'^°'°       SECTION  3.     Property,  real  or  personal,  which  is  given  by  an  intestate  1 

estate  of  in-       in  his  lifetime  as  an  advancement  to  a  oliild  or  other  lineal  descendant  2 

1692-3',  14,  §1.  shall  be  considered  as  part  of  the  intestate's  estate  in  the  division  and  3 
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4  distribution  of  such  estate  amone  his  issue,  and  shall  be  taken  bv  such  1805,90.53. 

5  child  or  other  descendant  toward  his  share  of  such  estate;  but  he  shall  64,"i2.' 

6  not  be  required  to  restore  any  part  thereof,  although  it  exceeds  his  share,  gi,*!  1*7.'  ^  *'" 

7  The  widow  shall  be  entitled  only  to  her  share  in  the  residue  after  deduct-  55  f;  g"*' 

8  ing  the  value  of  the  advancement. 

R.  L.  140,  §  4.  1  Pick.  157. 

1  Section  4.     If  such  advancement  is  made  in  real  property,  the  value  Same  subject. 

2  thereof  shall  be  considered  as  part  of  the  real  property  to  be  divided;  G'sili,'  §7.' 
.3  if  it  is  in  personal  property,  it  shall  be  considered  as  part  of  the  personal  r.  l.  \4a\5. 

4  property;   and  if  in  either  case  it  exceeds  the  share  of  real  or  personal  is  Mass.  200. 

5  property,  respectively,  which  would  have  come  to  the  heir  so  advanced, 

6  he  shall  not  restore  any  part  of  it,  but  shall  receive  so  much  less  out  of 

7  the  other  part  of  the  estate  as  will  make  his  whole  share  equal  to  the 

8  shares  of  the  other  heirs  who  are  in  the  same  degree  with  him. 

1  Section  5.    Gifts  and  grants  shall  be  held  to  have  been  made  as  Proof  of  ad- 

2  advancements,  if  they  are  expressed  in  the  gift  or  grant  to  be  so  made,  lysrSe,"?  7. 

3  or  if  charged  in  writing  as  such  by  the  intestate,  or  acknowledged  in  k*"!.' 6?,' §  9.' 

4  writing  as  such  by  the  party  receiving  them. 

G.  S.  91.  §  8.  10  Mass.  437.  14  Pick.  318.  13  Allen,  334. 

P.  S.  128,  §  3.  2  Pick.  337.  22  Pick.  .508.  103  Mass.  164. 

R.  L.  140,  §  6.  4  Pick.  21.  1  Gray,  587.  120  Mass.  552. 

X  Mass.  627.  5  Pick.  527.  10  Gray,  104. 

1  Section  6.     If  the  value  of  an  advancement  is  expressed  in  the  con-  vaiue  of  ad- 

2  veyance,  in  the  charge  thereof  made  by  the  intestate  or  in  the  acknowl-  hSw  ascl?-'' 

3  edgment  by  the  person  receiving  it,  such  value  shall  be  adopted  in  the  'i8os,'*90, 53. 

4  division  and  distribution  of  the  estate;  otherwise  it  shall  be  determined  §  |  g}'  |g°- 

5  according  to  the  value  when  the  property  was  given. 

p.  S.  128,  §  4.  R.  L.  140,  §  7.  17  Mass.  356. 

1  Section  7.     If  a  child  or  other  lineal  descendant  who  has  received  o^'athof 

n  1  i-ipi-  1'.  11  person  receiv- 

2  an  advancement  dies  before  the  intestate,  leaving  issue,  the  advance-  '"e  advance- 

3  ment  shall  be  considered  as  part  of  the  intestate's  estate  in  the  division  rnt^stafe."^'' 

4  and  distribution  of  such  estate,  and  the  value  thereof  shall  be  taken  by  a  i:  91!  |  loi 

5  the  representative  of  the  heir  to  whom  the  advancement  was  made  r.l.  uo.^'s. 

6  toward  his  share  of  the  estate,  as  if  the  advancement  had  been  made 

7  directly  to  him. 

1  Section  8.    The  probate  court  in  which  the  estate  of  a  deceased  °""'ueTtmn*3'°" 

2  person  is  settled  may  hear  and  determine  all  questions  of  advancements  °'  advance- 

3  arising  relative  to  such  estate,  or  such  questions  may  be  heard  and  de-  R  s  io3. 

4  termined  upon  a  petition  for  partition;  but  if  such  question  arises  upon  g.  s"'i36,  §  66. 

5  a  petition  for  partition,  the  court  may  suspend  proceedings  until  the  r.l.  uo,\o. 

6  question  has  been  decided  in  the  probate  court  in  which  the  estate  of  le  Ma^ss^'ieV?'' 

7  the  deceased  is  settled.  200. 

102  Mass.  355. 
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CHAPTER     197. 

PAYMENT   OF   DEBTS,    LEGACIES   AND   DISTRIBUTIVE   SHARES. 


Sect. 

payment  of  debts. 

1.  Executor,  etc.,  not  liable  to  action  for 

six  montha  after  giving  bond. 

2.  When  debts  may  be  paid. 

3.  When   payment   is   a   defence   against 

further  claims. 

4.  Extent  of  liability  if  residue  is  insuffi- 

cient to  meet  new  claims. 

5.  When  payment  to  preferred  creditors 

bars  actions  by  others. 

6.  Settlement  of  debts  of  deceased  per- 

sons due  to  executors,  etc. 

7.  Same  subject. 

8.  Liability  of  estate  of  deceased  jointly 

liable. 

LIMITATION   OF  ACTIONS   BY   CREDITORS. 

9. 


Time  within  which  creditors  shall  bring 

actions. 
Supreme    judicial    court    may    relieve 

after  claim  barred. 
Extension  of  time  for  creditors'  actions 

by  receipt  of  new  assets. 
Extension  of  time  if  action  fails  from 

defect  in  form,  etc. 

13.  Claims  accruing  after  one  year. 

14.  Same  subject. 

15.  Same  subject. 

16.  Same  subject. 

17.  Limitations  of  actions  against  admin- 

istrators de  bonis  non. 

18.  Liability  upon  receipt  of  new  assets. 


10. 


11 


12. 


Sect. 

payment  op  legacies  and  distributive 

SHARES. 

19.  Actions  to  recover  legacies. 

20.  Rate  of  interest. 

21.  Indemnity  for  payment  of  legacy,  etc., 

if  required  within  one  year. 

22.  Partial  distribution  at  any  time. 

23.  Legacy  to  class. 

24.  How  payment  of  distributive  shares, 

etc.,  may  be  enforced. 

25.  Set-off  of  debts  due  from  legatees,  etc. 
20.  Annuities,  etc.,  payable  froni  death  of 

testator. 
27.  Apportionment  of  annuities,  etc. 

LIABILITY    OF    HEIRS,    ETC.,    AFTER    SETTLE- 
MENT   OF    ESTATE. 

Liability  of  heirs,  etc.,  after  settlement 

of  estate. 
Enforcement  of  liability. 
Upon  death  of  heir,  etc.,  his  executor, 

etc.,  to  be  liable. 
Suit  in  equity  if  more  than  one  heir, 

etc.,  is  so  liable. 
Suit  not  to  be  dismissed  for  want  of 

proper  defendants. 
When  one  heir,  etc.,  is  unable  to  pay, 

the   others   to    be    liable   for   whole 

amount. 
If  one  heir,  etc.,  fails  to  pay  his  just 

proportion,  he  shall  be  liable  to  the 

others. 


2S 


31 


32 


33 


34. 


Executor,  etc., 
not  liable  to 
action  for  six 
months  after 
giving  bond. 
1788,  66,  §  2. 
R.  S.  66,  §  10. 
G.  S.  97,  §  16. 
P.  S.  136,  §  1. 
R.  L.  141,  5  1. 
1914,  699,  §  1. 


PAYMENT   OF   DEBTS. 

Section  1 .  An  executor  or  administrator  shall  not  be  held  to  answer 
to  an  action  by  a  creditor  of  the  deceased  commenced  within  six  months 
after  his  giving  bond  for  the  performance  of  his  trust,  unless  such  action 
is  brought  for  the  recovery  of  a  demand  which  would  not  be  affected 
by  the  insolvency  of  the  estate  or,  after  the  estate  has  been  represented 
insolvent,  for  the  purpose  of  ascertaining  a  contested  claim. 


116  Mass.  435. 
134  Mass.  155. 
190  Mass.  522. 


192  Mass.  511, 

555 

22l'  Mass.  587. 


226  Mass.  224. 
235  Mass.  171. 
256  Mass.  512. 


When  debts 
may  be  paid. 
1823,  144,  §  2. 
R.  S.  66,  §  11. 
G.  S.  97,  §  17. 
P.  S.  136,  §  2. 
R.I..  141,  §  2. 
1904,  165. 
1914,  699,  §  2. 
243  Mass.  374. 
250  Mass.  546. 
263  Mass.  121. 


Section  2.  If  an  executor  or  administrator  who  has  given  due 
notice  of  his  appointment  does  not  within  sLx  months  thereafter  have 
notice  of  demands  against  the  estate  of  the  deceased  sufficient  to  war- 
rant him  to  represent  such  estate  to  be  insolvent,  he  may,  after  the 
expiration  of  said  six  months,  pay  the  debts  due  from  the  estate  and 
shall  not  be  personally  liable  to  any  creditor  in  consequence  of  such 
payments  made  before  notice  of  such  creditor's  demand;  and  if  such 
executor  or  administrator  is  in  doubt  as  to  the  validity  of  any  debt 
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9  which,  if  valid,  he  would  have  a  right  to  pay  under  this  section,  he 

10  may,  with  the  approval  of  the  probate  court,  after  notice  to  all  persons 

11  interested,  pay  such  debt  or  so  much  thereof  as  the  court  may  authorize. 

1  Section  .3.     If  an  executor  or  administrator  pays   under  the  pre-  when  payment 

2  ceding  section,  before  notice  of  the  demand  of  any  other  creditor,  the  againit  tocher 

3  whole  of  the  estate  and  effects  of  the  deceased,  he  shall  not  be  required  5s23l^44,  §  2 

4  in  consequence  of  such  notice  to  represent  the  estate  insolvent,   but  g  |  If  |  }| 

5  in  an  action  against  him  he  shall  be  discharged  upon  proving  such  S  ?  \^A  \^; 

6  K.  h.  141,  §  3. 

payments. 

9  Met.  180.  227  Mass.  303. 

1  Section  4.     If  an  executor  or  administrator  pays,  under  section  two.  Extent  of  lia- 

2  so  much  of  the  estate  and  effects  of  the  deceased  that  the  remainder  is  b'^nsuffidem"" 

3  insufficient  to  satisfy  a  demand  of  which  he  afterward  has  notice,  he  'fafms" "" 

4  shall  be  liable  on  such  last  mentioned  demand  for  only  so  much  as  may  r"|'^6''5\|' 

5  then  remain.     If  two  or  more  such  demands  are  exhibited,  which  together  G- |  97!  §  19. 

6  exceed  the  amount  of  assets  remaining  in  his  hands,  he  may  represent  R  l.  ui,  5  4 

7  the  estate  insolvent,  and  shall,  pursuant  to  a  decree  of  the  probate  4  Gray,  514. 

8  court,  divide  and  pay  over  what  remains  in  his  hands  among  the  creditors  9  AUen.  149. 

9  who  prove  their  debts  under  the  commission  of  insolvency;    but  the  i3o  Mass,  385. 

10  creditors  of  the  deceased  who  have  been  previously  paid  shall  not  be 

1 1  liable  to  repay  any  part  of  the  amount  received  by  them. 

1  Section  5.     If  it  appears,  upon  the  settlement  of  the  account  of  an  when  payment 

2  executor  or  administrator  in  the  probate  court,  that  the  whole  estate  creditorsTirs 

3  and  effects  which  have  come  to  his  hands  have  been  exhausted  in  paying  othe""^  ^^ 

4  the  charges  of  administration  and  debts  or  claims  entitled  by  law  to  a  r"|'^6''5\1 

5  preference  over  the  common  creditors  of  the  deceased,  such  .settlement  p|  ?Ji\^? 

6  shall  be  a  bar  to  an  action  brought  against  him  by  a  creditor  who  is  not  R.l  ui,  §5. 

7  entitled  to  such  preference,  although  the  estate  has  not  been  represented  160  MaS:  499! 

8  insolvent.  ''^  ^''''-  '"''■ 

195  Mass.  155.  221  Mass.  587.  226  Mass.  388.  227  Mass.  303. 

1  Section  6.     If  a  debt  claimed  by  an  executor  or  administrator  as  Settlement  of 

2  due  to  him  from  the  deceased  is  disputed  by  any  person  interested  in  ceaseYpe'rtons 

3  the  estate,  the  claimant  shall  file  in  the  probate  court  a  statement  of  his  tors!eu"""^' 

4  claim  in  writing,  setting  forth  distinctly  and  fully  the  nature  and  grounds  ^^^  ^l'  |  }g 

5  thereof;    and  the  same  may  then  be  submitted  under  an  order  of  the  g.  s.  97.' §  26.' 

6  court  to  one  or  more  arbitrators,  if  the  claimant  and  the  party  objecting  R  l.  141.  S  6. 

7  agree  upon  the  arbitrators  to  be  appointed.    The  court  shall  have  the  1  Mass' 200. 

8  powers  of  courts  of  common  law  to  discharge  the  rule  by  which  the  lo'^ilien'sss. 

9  claim  is  referred,  to  reject  and  disallow  the  award  or  to  recommit  it  to  \ll  Mass.  fla 

10  the  arbitrators.     The  award  of  such  arbitrators,  if  accepted  by  the  pro-  }|I  ^^||  |||- 

1 1  bate  court,  shall  be  final  and  conclusive.    The  said  arbitrators  shall  be  252  Mass:  102: 

12  awarded  reasonable  compensation  by  the  probate  court,  which  shall  be 

13  paid  by  the  county  where  they  are  appointed. 

1  Section  7.     If  the  parties  do  not  agree  upon  the  arbitrators,  or  if  Same  subject. 

2  the  award  is  not  confirmed  by  the  probate  court,  the  court  shall  decide  G-  s.  9?',  I  -n'. 

3  upon  the  claim.  ' 

R.  L.  141,  5  7.  1919,274,310.  9  Met.  329 .  195  Mass.  559. 


2548 
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[Chap.  197. 


Liability  of 
estate  of  de- 
ceased jointly 
liable. 
1799,  57. 
R.  S.  66,  §  27. 
G.  S.  97,  I  28. 


Section  8.  If  one  of  two  or  more  persons  who  are  indebted  upon  a 
joint  contract,  or  upon  a  judgment  founded  on  such  contract,  dies,  his 
estate  shall  be  liable  therefor  as  if  the  contract  had  been  joint  and 
several  or  as  if  the  judgment  had  been  against  him  alone. 


p.  S.  136,  §  8. 
R.  L.  141.  §  8 
2  Mass.  572. 
4  Met.  537. 
11  Gush.  152. 


7  Allen.  112. 

119  Mass.  361. 

120  Mass.  137. 
124  Mass.  219, 
367. 


214  Mass.  374. 
249  Mass.  397. 
261  Mass.  109. 
264  Mass.  545. 


Time  within 
which  creditors 
shall  bring 
actions. 
1788,  66,  §  3. 
1791,  28,  §  2. 
R.  S.  66,  §  3. 
1852,  294,  §  1. 
1855,  283. 
G.  S.  97,  §  5. 
P.  S.  136,  §9. 
R.  L.  141,  §9. 
1914,  699.  §  3. 
1931,  417,  §  1. 

15  Mass.  6. 

16  Mass.  429. 
20  Pick.  2. 

6  Cush.  235. 
12Cush.324. 
4  Allen,  359. 
8  Allen,  532. 

11  Allen,  101. 

12  Allen,  330. 

13  Allen,  221. 
104  Mass.  277. 
112  Mass.  27. 

115  Mass.  508. 

116  Mass.  447. 

117  Mass.  222. 
121  Mass.  222. 
123  Mass.  489. 
134  Mass.  115, 
275. 

140  Mass.  66. 
142  Mass.  248. 
149  Mass.  62. 
157  Mass.  358. 
161  Mass.  418. 

172  Mass.  356. 

173  Mass.  233. 


LIMITATION   OF   ACTIONS   BY   CREDITORS. 

Section  9.     Except  as  provided  in  this  chapter,  an  executor  or  ad-  1 

ministrator,  after  having  given  due  notice  of  his  appointment,  shall  not  2 

be  held  to  answer  to  an  action  by  a  creditor  of  the  deceased  which  is  not  .3 

commenced  within  one  year  from  the  time  of  his  giving  bond  for  the  4 

performance  of  his  trust,  or  to  such  an  action  which  is  commenced  but  5 

not  entered  within  said  year  unless  before  the  expiration  thereof  the  writ  6 

in  such  action  has  been  served  by  delivery  in  hand  upon  such  executor  7 

or  administrator  or  service  thereof  accepted  by  him  or  a  notice  stating  8 

the  name  of  the  estate,  the  name  and  address  of  the  creditor,  the  amount  9 

of  the  claim  and  the  court  in  which  the  action  has  been  brought  has  been  10 

filed  in  the  proper  registry  of  probate.     An  executor,  administrator  or  11 

administrator  de  bonis  non  shall  not  be  held  .to  answer  to  an  action  by  a  12 

creditor  of  the  deceased  which  is  commenced  but  not  entered  within  any  13 

other  or  additional  period  of  limitation  for  bringing  such  action  pro-  14 

vided  by  or  under  this  chapter  unless  before  the  expiration  of  such  period  15 

the  writ  in  such  action  has  been  served  by  delivery  in  hand  upon  him  or  16 

service  thereof  accepted  by  him  or  a  notice  as  aforesaid  has  been  filed  17 

in  the  proper  registry  of  probate.    The  probate  court  may  allow  creditors  18 

further  time  for  bringing  actions,  not  exceeding  two  years  from  the  time  19 

of  the  giving  of  his  official  bond  by  such  executor  or  administrator,  pro-  20 

vided  that  application  for  such  further  time  be  made  before  the  expira-  21 

tion  of  one  year  from  the  time  of  the  approval  of  the  bond.  22 


175  Mass.  483. 

180  Mass.  27. 

181  Mass.  109,  531. 
185  Mass.  455. 

?07  Mass.  291 . 
211  Mass.  282. 
214  Mass.  134. 


215  Mass.  547. 
219  Mass.  40,  199. 
235  Mass.  171. 

241  Mass.  96. 

242  Mass.  251. 
247  Mass.  347. 
249  Mass.  216. 


250  Mass.  546. 

251  Mass.  372. 

252  Mass.  188. 
254  Mass.  65. 
263  Mass.  141. 
267  Mass.  301,  350. 
270  Mass.  497. 


Supreme  judi- 
cial court  may 
relieve  after 
claim  barred. 
1861,  174,  §  2. 
P.  S.  136,  §  10. 
R.  L.  141,  §  10. 

8  Allen,  121. 

9  AOen,  245, 
365. 

10  Allen,  353. 
12  Allen,  333. 
98  Mass.  284. 
103  Mass.  285. 


Section  10.     If  the  supreme  judicial   court,  upon  a  bill  in  equity  1 

filed  by  a  creditor  whose  claim  has  not  been  prosecuted  within  the  2 

time  limited  by  the  preceding  section,  deems  that  justice  and  equity  3 

require  it  and  that  such  creditor  is  not  chargeable  with  culpable  neglect  4 

in  not  prosecuting  his  claim  within  the  time  so  limited,  it  may  give  5 

him  judgment  for  the  amount  of  his  claim  against  the  estate  of  the  6 

deceased  person;    but  such  judgment  shall  not  affect  any  payment  or  7 

distribution  made  before  the  filing  of  such  bill.  8 


123  Mass.  489. 
127  Mass.  268. 
149  Mass.  2.53. 
160  Mass.  680. 
169  Mass.  97. 
179  Mass.  336. 


185  Mass.  22. 
192  Mass.  241. 
207  Mass.  207. 
212  Mass.  416. 
223  Mass.  359. 
225  Mass.  535. 


238  Mass.  100. 

247  Mass.  347. 

248  Mass.  323. 

249  Mass.  216,  229. 

250  Mass.  546. 
263  Mass.  321. 


Uml'for'crcd-  SECTION  11.     If  ucw  asscts  comc  to  the  hands  of  an  executor  or  ad-  1 

itors' actions  miuistrator  after  the  expiration  of  one  year  from  the  time  of  his  giving  2 

new  assets.  boud,  he  shall  account  for  and  apply  the  same  in  like  manner  as  if  they  3 

1852, 294,  §  i.  had  been  received  within  said  one  year,  and  shall  be  liable,  on  account  4 
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5  of  such  new  assets,  to  an  action  at  law  or  to  a  proceeding  in  the  probate  g.  s.  97.  §  e 

6  court  by  or  for  the  benefit  of  a  creditor,  in  hke  manner  as  if  such  assets  r.  l.  uI  §  u. 

7  had  been  recei\ed  within  the  one  year,  if  such  action  or  proceeding  is  15  Ma^ss^'ilo* 

8  commenced  within  six  months  after  the  creditor  has  notice  of  the  receipt  4  ^^en  ^i2-> 

9  of  such  assets,  and  within  one  year  after  they  are  actually  received.  6  A"e°'  372. 

8  Allen,  76.  1.37  Mass.  547.  207  Mass.  207. 

9  Allen,  3B5.  1,57  Mass.  358.  212  Mass.  248. 
99  Mass.  616.  163  Mass.  491.  229  Mass.  448. 
105  Mass.  229.  167  Mass.  536.  230  Mass.  514. 
117  Mass.  222.  180  Mass.  223. 

1  Section  12.     If  an  action  commenced  against  an  executor  or  ad-  Extension  of 

2  ministrator  before  the  expiration  of  one  year  from  the  time  of  his  giving  fails  from  de- 
.3  bond  fails  of  a  sufficient  service  or  return  by  an  unavoidable  accident,  e^c"°  °™'' 

4  if  the  writ  in  such  action  is  abated  or  defeated  in  consequence  of  a  de-  a''s.'97,%7.^' 

5  feet  in  the  form  thereof  or  of  a  mistake  in  the  form  of  the  proceeding,  p  ^j^  \^/i'  |\| 
()  if,  after  a  verdict  for  the  plaintiff,  the  judgment  is  arrested,  or,  if  a  }74*^f^^3^'  f/j 
7  judgment  for  the  plaintiff  is  reversed  on  a  writ  of  error,  the  plaintiff  268  Mass!  329! 
S  may  commence  a  new  action  for  the  same  cause  within  one  year  after 

9  the  abatement  or  other  determination  of  the  original  action,  or  after 
10  the  reversal  of  the  judgment  therein. 

1  Section  13.     A  creditor  of  the  deceased,  whose  right  of  action  does  Claims  accruing 

2  not  accrue  within  one  year  after  the  giving  of  the  administration  bond,  ires.es!  IT' 

3  or  within  such  further  time  as  may  be  allowed  by  any  extension  granted  §  |-  97'  1 1 

4  under  section  nine,  or  in  the  case  of  an  administrator  de  bonis  non,  p^'I'/g'^  ¥^3 

5  within  the  period  allowed  by  section  seventeen,  may  present  his  claim  R  l.  ui,  §  13. 

6  to  the  probate  court  at  any  time  before  the  estate  is  fully  administered;  lais!  257! 

7  and  if,  upon  examination  thereof,  the  court  finds  that  such  claim  is  or  1919'  s;  333, 
S  may  become  justly  due  from  the  estate,  it  shall  order  the  executor  or  folo,  2. 

9  administrator  to  retain  in  his  hands  sufficient  assets  to  satisfy  the  same.  JSy  ^{^55  2II' 

10  But  if  a  person  interested  in  the  estate  offers  to  give  bond  to  the  alleged  .',:|  'Y-Js^-  -"-■ 

11  creditor  with  sufficient  surety  or  sureties  for  the  payment  of  his  claim  isiMass. 351. 

12  if  it  is  proved  to  be  due,  the  court  may  order  such  bond  to  be  taken,  i.5i  Massieoi! 

13  instead  of  requiring  assets  to  be  retained  as  aforesaid.     If  because  of  i58Mas3;4i8: 

14  partial  distribution  already  made,  or  because  of  inability  to  sell  the  real  ng  mS:  141: 

15  estate  of  the  deceased,  the  executor  or  administrator  is  unable  to  retain  HlMasslw. 

16  sufficient  assets  to  satisfv  the  claim  in  full  as  finallv  established,  the  iS?h*"*I5k 

t  '  l;U!i  Al3,SS.  !^  /  U. 

17  creditor  may  enforce  his  claim  for  the  balance  under  section  twenty-  215  Mass]  sis! 

18  nine,  within  one  year  from  the  final  settlement  of  said  estate  or  from  249  Mass!  229. 

19  the  time  when  the  amount  of  said  balance  is  finally  determined.  2m  iilli.  sil'. 

1  Section  14.    The  decision  of  the  probate  court  upon  the  claim  of  l^'S^lel'fe'' 

2  such  creditor  shall  not  be  conclusive  against  the  executor  or  adminis-  ^^..^  f^-^^  ^■ 

3  trator  or  other  person  interested  to  oppose  the  allowance  thereof,  and  p  s.'i36,§i4. 

4  he  shall  not  be  compelled  to  pay  the  same  unless  it  is  proved  to  be  due  172 . Mass!  356. 

5  in  an  action  commenced  by  the  claimant  within  one  year  after  his  claim  202  Mass.  270. 

6  becomes  payable,  or,  if  an  appeal  is  taken  from  the  decision  of  the  pro- 

7  bate  court,  in  an  action  commenced  within  one  year  after  the  final 

8  determination  of  the  proceedings  thereon. 

1  Section  15.    The  action  referred  to  in  the  preceding  section  shall  be  same  subject. 

2  brought  against  the  executor  or  administrator,  if  he  has  been  required  §!  ii  9?!  §  10. 

3  to  retain  assets  therefor;  otherwise,  upon  the  bond  given  under  section  r.l.  ul'.Vis. 

4  thirteen. 

127  Mass.  268.  185  Mass.  22. 
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Same subjeot.        SECTION  16.     If  the  actioii  is  brought  on  such  bond,  the  plaintiff  shall 

g:  s!  9?!  §  11.    set  forth  his  original  cause  of  action  against  the  deceased  in  like  manner 

R.L.\«',Vi'6.  as  would  be  required  in  a  declaration  for  the  same  demand  against  the 

251  Mass.  451.   pxpp^j^Qj,  pj.  aiiministrator,  and  may  allege  the  non-payment  of  the 

claim  as  a  breach  of  the  condition  of  the  bond;    and  the  defendant 

may  answer  any  matter  of  defence  which  would  be  available  against 

the  claim  if  prosecuted  in  the  usual  manner  against  the  executor  or 

administrator. 


Limitations  of 

actions  against 

administrators 

de  bonis  non. 

R.  S,  66. 

§120-23. 

1852,  294.  §  2. 

G.  S.  97,  §§  12, 

13. 

P.  S.  136,  §  17. 

R.  L.  141,  §  17. 

1914,  699,  §  7. 

1915,  33. 

145  Mass.  489. 
231  Mass.  422. 
235  Mass.  171. 


Liability  upon 

receipt  of  new 

assets. 

R.  S.  66,  §  24. 

G.  S.  97,  §  14. 

P.  S.  136,  §  18. 

R.  L.  141,  §  IS. 

229  Mass.  448. 

230  Mass.  514. 


Section  17.    An  administrator  de  bonis  non  shall  be  liable  to  an  1 

action  by  a  creditor  of  the  deceased  for  the  same  period  as  provided  by  2 

section  nine  for  actions  against  an  original  executor  or  administrator,  3 

less  the  period  during  which  the  statutory  limitation  provided  by  said  4 

section  nine  has  run  against  previous  executors  or  administrators  of  the  5 

same  estate,  but  in  any  event  for  not  less  than  six  months  from  the  date  6 

of  his  appointment.     The  court  may  allow  further  time  for  bringing  7 

actions  as  provided  in  said  section  nine,  provided  application  therefor  8 

is  made  before  the  expiration  of  the  period  herein  provided.     This  sec-  9 

tion  shall  not  apply  to  claims  already  barred  by  said  section  nine  at  the  10 


date  of  the  appointment  of  the  administrator  de  bonis  non. 

Section  18.  If  new  assets  come  to  the  hands  of  such  administrator 
after  the  time  before  limited  for  the  commencement  of  actions  against 
him,  he  shall  account  for  such  new  assets,  and  shall  be  liable  on  account 
thereof  to  an  action  at  law  and  to  proceedings  in  the  probate  court  by 
or  in  behalf  of  a  creditor,  in  like  manner  as  is  provided  in  this  chapter 
relative  to  an  original  executor  or  administrator. 


11 

1 
2 
3 
4 
5 
6 


Actions  to  re- 
cover legacies. 
1693.  8.  §  2. 
1703-4,  12,  §  5. 
1783,  24,  §  17. 
1788,  66,  §  5. 
R.  S.  66,  §  16. 
G.  S.  97,  §  22. 
P.  S.  136,  §  19. 
R.  L.  141,  §  19. 
1915.  151,  §  1. 


PAYMENT   OF  LEGACIES   AND   DISTRIBUTIVE   SHARES. 

Section  19.    A  legatee  may  recover  his  legacy  and  enforce  all  rights     1 
in  respect  to  the  same  by  proceedings  in  equity  in  the  probate  court  in    2 
which  the  will  was  proved.     Nothing  in  this  chapter  shall  be  construed 
to  limit  the  time  within  which  such  proceedings  may  be  brought.     No 
action  at  law  shall  be  brought  against  the  estate  of  the  testator  for  such 


recovery. 


4  Mass.  208.  634. 

2  Pick.  619. 

3  Pick.  213. 
7  Pick.  296. 
11  Pick.  503. 
13  Pick.  393. 
15  Pick.  528. 

5  Gray,  67. 

1  Allen,  490. 


6  Allen,  500. 

7  Allen.  64. 

105  Mass.  431. 

106  Mass.  586. 
112  Mass.  110. 
114  Mass.  404. 
121  Mass.  249. 
134  Mass.  11. 
136  Mass.  138. 


140  Mass.  502. 
156  Mass.  313. 
163  Mass.  381. 
211  Mass.  178. 
221  Mass.  587. 
224  Mass.  226. 
228  Mass.  285,  318. 
269  Mass.  296. 


Rate  of 
interest. 


^^^..^.,  -...    The  rate  of  interest  upon  pecuniary  legacies,  unless    1 
19T5  V51, 5  2.    otherwise  provided  in  the  will,  shall  be  such  as  the  supreme  judicial    2 

228  Mass.  i  59,  •  '  '  .     ,.•   ,  i    ■        ,i  i      _f 1- 

285. 

229  Mass.  267. 
263  Mass.  534. 


Indemnity  for 
payment  of 
legacy,  etc.,  if 
required  within 
one  year. 
1817,  190,  §  22. 
R.  S.  66,  §  15. 
G.  S.  97,  §  21. 
P.  S.  136.  §  20. 
R.  L.  141.  5  20. 
1914,  699,  §  8. 
151  Mass.  .595. 
256  Mass.  512. 


Section  20. 
otherwise  pro\iiicu  m  tm-  y>iii,  ontin  k,^  ouw  -^^  ..^.v,  ^„^»^.««  j — . — 
court  may  by  general  rules  establish,  and  in  the  absence  of  any  such    3 
rules  the  rate  shall  be  four  per  cent  per  annum.  4 

Section  21.  If  an  executor  or  administrator,  within  one  year  after 
giving  bond  for  the  performance  of  his  trust,  is  required  by  a  legatee  or 
next  of  kin  to  make  payment,  in  whole  or  in  part,  of  a  legacy  or  dis- 
tributive share,  the  probate  court  may  require  that  such  legatee  or 
next  of  kin  shall  first  give  bond  to  the  executor  or  administrator,  with 
surety  or  sureties  approved  by  the  court,  and  conditioned  to  repay 
the  amount  so  to  be  paid  or  so  much  thereof  as  may  be  necessary  to 
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8  satisfy  any  demands  which  may  be  thereafter  recovered  against  the 

0  estate  of  the  deceased,  and  to  indemnify  the  executor  or  administrator 
10  against  all  loss  and  damage  on  account  of  such  payment. 

1  Section  22.     If  the  court  finds  that  partial  distribution  of  the  per-  Partial  distri- 

2  sonal  property  of  an  estate  in  process  of  settlement  therein  can,  without  time""  "'  ""^ 

3  detriment  to  such  estate,  be  made  to  the  persons  entitled  thereto,  the  Wi:i3i:i2i. 

4  court  may,  subject  to  the  rights  of  creditors  and  after  notice,  order  such  faiVats'lgl'' 

5  partial  distribution  to  be  made. 

152  Mas3.  74.  153  Mass.  228.  221  Mass.  587. 

1  Section  23.    If  under  a  will  a  legacy  is  to  be  distributed  in  whole  Legacy  to 

2  or  in  part  among  the  heirs  or  next  of  kin  of  any  person,  or  among  persons  JggI;  134. 

3  of  a  certain  class,  the  probate  court,  upon  the  application  of  any  person  fgaVatl'ls^^' 

4  interested,  after  notice,  may  order  distribution  among  such  persons  as  221  Mass.  ss?. 

5  according  to  the  will  seem  to  be  entitled  to  the  legacy. 

1  Section  24.     When  the  amount  due  a  person  who  is  next  of  kin  or  How  payment 

2  a  distributee  of  an  intestate  estate  on  account  of  his  share  of  the  per-  sLI-es.'c'tc',"'^ 

3  sonal  property  has  been  ascertained  by  a  decree  of  the  probate  court  forced"*"' 

4  for  distribution  or  partial  distribution,  or  whenever  any  real  or  personal  i^is,  151, 

5  estate  comprised  in  a  trust  or  in  the  estate  of  a  decea.sed  person  is 

6  ordered  by  the  probate  court  to  be  sold  and  distributed  under  section 

7  nineteen  of  chapter  two  hundred  and  two,  section  twenty-five  of  chapter 

8  two  hundred  and  three  or  section  twenty-one  of  chapter  two  hundred  and 

9  six,  or  any  legacy  or  any  surplus  proceeds  of  sale  are  ordered  by  said 

10  court  to  be  distributed  or  disposed  of  pursuant  to  the  preceding  section 

11  or  section  nine  of  chapter  two- hundred  and  four,  or  whenever  said  court 

12  in  pursuance  of  any  authority  conferred  on  it  orders  the  distribution 

13  or  disposal  of  any  fund  or  moneys,  payment  of  the  same,  by  the  execu- 

14  tor,  administrator,  trustee  or  other  person  so  ordered  to  pay  or  distrib- 
1.5  ute,  to  the  person  entitled  may,  if  the  executor,  administrator,  trustee 

16  or  other  person  neglects  upon  demand  to  pay  such  amount,  be  en- 

17  forced  summarily  by  the  probate  court  upon  motion  of  the  person  en- 

18  titled,  in  the  same  manner  as  a  like  payment  under  a  decree  in  equity 

19  may  be  enforced,  and  execution  may  also  be  issued  therefor  against  the 

20  executor,  administrator,  trustee  or  other  person  personally  as  upon  a 

21  judgment  at  law. 

1  Section  25.     A  debt  due  the  estate  of  a  deceased  person  from  a  Set-off  of 

2  legatee  or  distributee  of  such  estate  shall  be  set  oft"  against  and  deducted  itga'tee'l^'etc"" 

3  from  the  legacy  to  such  legatee  or  from  the  distributive  share  of  such  i*™'^^^'  ^^  '• 

4  distributee;  and  the  probate  court  shall  hear  and  determine  the  validity  J^^i^^,  §§22, 

5  and  amount  of  any  such  debt,  and  may  make  all  necessary  or  proper  "  l.  ui.  5  23. 

6  decrees  and  orders  to  eft'ect  such  set-oft"  or  deduction;    but  this  section  ise  mS' iss. 

7  shall  not  prejudice  any  remedy  of  an  executor  or  administrator  for  the  179  Mass!  1^?: 

8  recovery  of  such  debt  or  affect  the  liability  of  the  legatee  or  distributee  ^"^  '^'^"'-  ^®^- 

9  for  the  excess  of  his  indebtedness  over  the  amount  of  his  share  in  or 
10  claim  upon  the  estate  to  which  he  is  indebted. 

1      Section  2G.     If  an  annuity,  or  the  use,  rent,  income  or  interest  of  Annuities,  etc., 

2^_    _       ,  1  1      ■  •  1  -ii  I  .  .  .        pavable  from 

property,  real  or  personal,  is  given  by  will  or  by  an  instrument  in  the  death  of 

3  nature  thereof  to  or  in  trust  for  the  benefit  of  a  person  for  life  or  until  ms'a'io,  §  1. 
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G.  s.  97.  §  23.    the  happening  of  a  contingency,  such  person  shall  be  entitled  to  recei\e 
R  L  '141.  ^§li'.  and  enjoy  the  same  from  and  after  the  decease  of  the  testator,  unless 

11  Pick.  371.  ----- 

2  Cush.  377. 


it  is  otherwise  provided  in  such  will  or  instrument. 


9  Cush.  151. 
5  Gray,  341. 

102  Mass.  49. 

103  Mass.  297.  345. 
121  Mass.  178. 


128  Mass.  573. 
131  Mass.  20. 

137  Mass.  21. 

138  Mass.  303. 
163  Mass.  509. 


184  Mass.  103. 
188  Mass.  190. 

208  Mass.  260. 

209  Mass.  432. 


Apportionment 
of  annuities, 

1848,  310,  §  2. 
G.  S.  97.  §  24. 
P.  S.  136.  §  25. 
R.  L.  141,  §25. 
22  Pick.  299. 
6  Met.  194. 
14  Gray.  274. 
9  Allen,  246. 


Section  27.    A  person  entitled  to  an  annuity,  rent,  interest  or  in-  1 

come,  or  his  representative,  shall  have  the  same  apportioned  if  his  right  2 

or  estate  therein  terminates  between  the  days  upon  which  it  is  payable,  3 

unless  otherwise  provided  in  the  will  or  instrument  by  which  it  was  4 

created;   but  no  action  shall  be  brought  therefor  until  the  expiration  of  5 

the  period  for  which  the  apportionment  is  made.  6 

98  Mass.  462.  139  Mass.  449.  235  Mass.  298. 

103  Mass.  297.  171  Mass.  42. 

113  Mass.  430.  183  Mass.  165. 
121  Mass.  178. 


246  Mass.  224. 

247  Mass.  430. 


Liability  of 
heirs,  etc., 
after  settle- 
ment of  estate. 
1788.  66,  §  5. 
R.  S.  70,  §  13. 
G.  S.  101,  §  31. 
P.  S.  136.  §  26. 
R.  L.  141,  §  26. 

12  Mass.  395. 

13  Mass.  384. 
20  Pick.  2. 

6  Cush.  23.5. 
8  Allen.  259. 


liability   of  heirs,   etc.,   after   SETTLEMENT   OF  EST.iTE. 

Section  28.  After  the  settlement  of  an  estate  by  an  e.xecutor  or 
administrator,  and  after  the  expiration  of  the  time  limited  for  the  com- 
mencement of  actions  against  him  by  the  creditors  of  the  deceased, 
the  heirs,  next  of  kin,  devisees  and  legatees  of  the  deceased  shall  be 
liable  in  the  manner  provided  in  the  following  sections  for  all  debts  for 
which  actions  could  not  have  been  brought  against  the  executor  or 
administrator,  and  for  which  provision  is  not  made  in  the  preceding 
sections. 


lis  Mass.  369. 
124  Mass.  560. 

127  Mass.  268. 

128  Mass.  271, 
272,  277.  528.  555. 
136  Mass.  174. 


144  Mass.  135. 
146  Mass.  366. 
158  Mass.  418. 
171  Mass.  386. 
176  Mass.  141. 
198  Mass.  76. 


202  Mass.  270. 
209  Mass.  388. 
213  Mass.  315. 
249  Mass.  229. 
267  Mass.  301. 


Enforcement 
of  liability. 
1788,66.  §5. 
R.  S.  70,  §  14. 
G.  S.  101,  §32. 
P.  S.  136,  §  27. 
R.  L.  141,  §  27. 
9  Mass.  395. 
20  Pick.  2. 
101  Mass.  506. 
128  Mass.  271, 
272,  277,  528, 
555. 

137  Mass.  195. 
140  Mass.  471. 
146  Mass.  366. 
176  Mass.  141. 
198  Mass.  76. 
202  Mass.  270. 
215  Mass.  315. 
249  Mass.  229. 
267  Mass.  301. 


Section  29.  A  creditor  whose  right  of  action  accrues  after  the  ex- 
piration of  said  time  of  limitation,  and  whose  claim  could  not  legally 
be  presented  to  the  probate  court,  or  whose  claim,  if  presented,  has  not 
been  allowed,  may,  by  action  commenced  within  one  year  next  after 
the  time  when  such  right  of  action  accrues,  recover  such  claim  against 
the  heirs  and  next  of  kin  of  the  deceased  or  against  the  devisees  and 
legatees  under  his  will,  each  of  whom  shall  be  liable  to  the  creditor  to  an  7 
amount  not  exceeding  the  value  of  the  real  or  personal  property  which  8 
he  has  recei^•ed  from  the  estate  of  the  deceased.  But  if  by  the  will  of  9 
the  deceased  any  part  of  his  estate  or  any  one  or  more  of  the  devisees  10 
or  legatees  is  made  exclusively  liable  for  the  debt  in  exoneration  of  the  11 
residue  of  the  estate  or  of  other  devisees  or  legatees,  such  provisions  of  12 
the  will  shall  be  complied  with,  and  the  persons  and  estate  so  exempted  13 
shall  be  liable  for  only  so  much  of  the  debt  as  cannot  be  recovered  from  14 
those  who  are  first  chargeable  therewith.  15 


Upon  death  of 
heir,  etc.,  his 
executor,  etc., 
to  be  liable. 
1788,  66,  §  5. 
R.  S.  70.  §  15. 
G.  S.  101,  §  33, 


Section  30.  If  an  heir,  next  of  kin,  devisee  or  legatee  dies  without 
having  paid  his  just  proportion  of  such  debt,  his  executor  or  adminis- 
trator shall  be  liable  therefor,  as  for  a  debt  of  his  decedent,  to  the  extent 
to  which  said  decedent  would  have  been  liable  if  living. 

p.  S.  136,  §  28.  R.  L.  141,  §  28.  1  Met.  387.  202  Mass.  270. 
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1  SECTio>f  .'^1.     If,  under  the  two  preceding  sections,  more  than  one  Suit  in  equity 

2  person  is  liable  for  the  debt,  the  creditor  may  recover  such  debt  by  a  onThelr,  t^"., 

3  suit  in  equity  in  the  supreme  judicial  or  superior  court  against  such  r.^s.'to!'!  le. 

4  persons  so  liable  as  are  within  reach  of  process.     The  court  shall  deter-  p'.tue^iii.' 

5  mine,  by  the  verdict  of  a  jury  if  either  party  requires  it,  what  amount  5;  pick*  sol  ^^' 

6  is  due  to  the  plaintiff,  and  shall  decide  how  much  each  of  the  defendants  i  M"^'-  3S7. 

7  is  liable  to  pay  toward  the  debt. 

12  Met.  405.  16  Gray,  127.  249  Mass.  229. 

15  Gray,  596.  136  Mass.  504. 

1  Section  32.    Such  suit  shall  not  be  dismissed  or  barred  for  not  f,"'^""'^"  'j'^ 

2  making  all  the  persons  who  might  have  been  so  included  defendants;  want  of  proper 

3  but  in  any  stage  of  the  cause  the  court  may,  upon  terms,  award  proper  r. I" 7o° lis. 

4  process  to  bring  in  other  parties,  and  may  allow  amendments  in  order  to  p.s,' ut.  lio.' 

5  charge  them  as  defendants. 

R.  L.  141,  §  30.  249  Mass.  229. 

1  Section  33.     If  an  heir,  devisee  or  other  person  who  is  liable  for  the  when  one  heir, 

2  debt  is  insolvent,  unable  to  pay  his  proportion  thereof  or  beyond  reach  to^p'ay.^the"^'^ 

3  of  process,  the  others  shall  be  liable  to  the  creditor  for  the  whole  amount  SaMrtor  whole 

4  of  his  debt,  but  not  in  excess  of  the  amounts  received  by  them  respectively  i^g™"*^  5  is 

5  from  the  estate  of  the  deceased. 

1788,  66.  G.  S.  101.  5  35.  R.  L.  141,  §  31. 

R.  S.  70,  §  17.  P.  S.  136.  §  31. 

1  Section  34.    If,  in  consequence  of  insolvency  or  bankruptcy,  absence  n  one  heir, 

2  or  other  cause,  a  person  liable  for  such  debt  fails  to  pay  his  just  propor-  his  jusfprC-''^^ 

3  tion  thereof  to  the  creditor,  he  shall  be  liable  to  indemnify  all  who,  by  ^^aiib"' liable 

4  reason  of  such  failure  on  his  part,  pay  more  than  their  just  proportion  „ 'J'^-Q^'Cfg 

5  of  the  same.     Such  indemnity  may  be  recovered  bv  all  of  them  jointlv,  a',  s.  loi,  5  sV. 

6  or  in  separate  actions  by  one  or  more  of  them  for  his  or  their  parts  r.l.  ui.  §32. 

7  respectively. 

10  Mass.  450. 
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CHAPTER     198. 

INSOLVENT  ESTATES  OF  DECEASED  PERSONS. 


Sect. 
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I. 

Order  of  payment  of  debts. 
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2. 
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20. 

3. 
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21. 

4. 
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6. 
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22. 

6. 

Appointment  of  new  commissioner. 

23. 

7. 

Claimants  to  answer  under  oath. 

7A. 

Disallowance  of  claims  unless  void- 

able preferences  surrendered. 

24. 

8. 

Examination  by  court. 

25. 

9. 

Limit  of  time  for  proof  of  claims. 

26. 

10. 

Late  claims  barred.    New  assets. 

27. 

PREFERENCES. 

lOA.  Preference,  what  constitutes. 
lOB.  Voidable  by  executors,  etc. 
IOC.  Creditor    may    set    off    certain    new 
credits  against  voidable  preference. 

APPEALS. 

11.  Appeals. 

12.  Time  for  claiming  appeal. 

13.  Proceedings  on  appeal. 

14.  Waiver  of  appeal  and  submission  to 

arbitration. 

15.  Costs  on  appeal. 

16.  Late  entry  of  appeal. 

17.  Effect  of  allowance  of  appeal. 


Sect. 


YMENT  OF  DrylDENDS  TO  CREDITORS. 

Distribution  of  assets  among  creditors 
whose  claims  are  proved. 

Same  subject. 

Same  subject. 

Provisions  for  case  of  deceased  part- 
ner. 

Enforcement  of  claim  for  diWdend. 

Proceedings  if  assets  are  sufficient 
to  pay  all  claims  allowed.  Other 
claims. 

Proceedings  on  such  other  claims. 

Disposition  of  unclaimed  dividends. 

Same  subject. 

Removal  of  executor,  etc.,  neglecting 
to  account. 


CONTINGENT    CLAIMS. 

28.  Contingent  claims. 

29.  Same  subject. 

30.  Same  subject. 


3NS     BY     CREDITORS     PENDING     INSOL- 
VENCY   PROCEEDINGS. 

Actions  against  an  executor,  etc.,  after 
representation  of  insolvency. 

Time  for  bringing  such  action. 

Proceedings  when  judgment  has  been 
rendered  against  an  insolvent 
estate. 


31. 


32. 
33. 


ORDER  OF  PA'i'MENT   OF   DEBTS. 


Order  of 
payment  of 
debts. 

C.  L.  250,  §  4. 
1692-3.  16.  §  1. 
1696,  8,  §  1. 
1784, 2. 
R.  S.  68,  §  1. 
G.  S.  99.  §  1. 
1881.  159. 
P.  S.  137,  §  1. 
1884,  293. 
R.  L.  142,  §  1. 
1909.  297. 
U.  S.  Rev.  Sts. 
§  3466. 
16  Mass.  308. 
6  Pick.  481. 
16  Pick.  255. 
4  Met.  325. 
4  Allen,  141. 
127  Mass.  242. 
137  Mass.  412. 
139  Mass.  304. 
143  Mass.  326. 
214  Mass.  549. 
217  Mass.  552. 
226  Mass.  3S8. 
246  Mass.  522. 


Section  1.  If  the  estate  of  a  person  deceased  is  insufficient  to  pay 
all  his  debts,  it  shall,  after  discharging  the  necessary  expenses  of  his 
funeral  and  last  sickness  and  the  charges  of  administration,  be  applied 
to  the  payment  of  his  debts,  which  shall  include  equitable  liabilities,  in 
the  following  order: 

First,  Debts  entitled  to  a  preference  under  the  laws  of  the  United 
States. 

Second,  Public  rates,  taxes  and  excise  duties.  8 

Third,  Wages  or  compensation,  to  an  amount  not  exceeding  one  9 
hundred  dollars,  due  to  a  clerk,  servant  or  operative  for  labor  per-  10 
formed  within  one  year  last  preceding  the  death  of  such  deceased  person  11 
or  for  such  labor  so  performed  for  the  recovery  of  payment  for  which  a  12 
judgment  has  been  rendered.  13 

Fourth,  Debts,  to  an  amount  not  exceeding  one  hundred  dollars,  for  1-1 
necessaries  furnished  to  such  person  or  his  family  within  the  six  months  15 
last  preceding  his  death,  or  for  such  necessaries  so  furnished  for  the  16 
recovery  of  payment  for  which  a  judgment  has  been  rendered.  17 

Fifth,  Debts  due  to  all  other  persons.  18 
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19  If  there  is  not  enough  to  pay  all  the  debts  of  any  class,  the  creditors 

20  of  that  class  shall  be  paid  ratably  upon  their  respective  debts;   and  no 

21  payment  shall  be  made  to  creditors  of  any  class  until  all  those  of  the 

22  preceding  class  or  classes,  of  whose  claims  the  executor  or  administrator 

23  has  notice,  have  been  fully  paid. 


PROOF  OF  CLAIMS. 

1  Section  2.     If  the  probate  court  finds  from  the  representation  of  an  Commissioners. 

2  executor  or  administrator  that  the  estate  of  the  deceased  will  probably  1692-3.  ib.  §*i. 

3  be  insufficient  for  the  payment  of  his  debts,  it  may  appoint  two  or  more  uti'.f.  ^ '' 

4  commissioners  to  receive  and  examine  all  claims  of  creditors  against  §!  1 99]  1 1 

5  such  estate,  and  to  return  a  list  of  all  claims  presented  to  them,  with  p|  \^j;  5, 2. 

6  the  amount  allowed  on  each.     All  debts  of  the  estate  of  said  deceased  i^oj'  237.'    "' 

7  not  at  the  time  of  such  finding  barred  by  any  statute  of  limitations  120  Mass.  sie. 

8  may  be  allowed  either  by  said  commissioners  or  by  said  court. 

127  Mass.  242.  149  Mass.  520.  216  Mass.  521. 

132  Mass.  536.  183  Mass.  510.  221  Mass.  587. 

139  Mass.  360.  195  Mass.  155.  228  Mass.  468. 

140  Mass.  596.  204  Mass.  270.  241  Mass.  103. 
143  Mass.  326.  214  Mass.  549. 

1  Section  3.     The  commissioners  shall  be  sworn.    They  shall  appoint  Duties._ 

2  convenient  times  and  places  for  their  meetings  to  receive  and  examine  1692-3.^16,  §  4. 

3  claims,  and  shall  by  mail  or  otherwise  give  to  all  known  creditors  at  1752-3,' 12!  §  3. 

4  least  seven  days'  written  notice  of  the  time  and  place  of  each  meeting,  r^I'Is, 

5  and  such  other  notice  as  the  court  shall  order.    The  executor  or  ad-  f|g4"^92 

6  ministrator  shall,  fourteen  days  at  least  before  the  first  meeting,  give  g.  s.'99,' 

7  to  the  commissioners  the  names  and  residences  of  all  known  creditors,  p. s .r37,  §3. 

8  At  the  expiration  of  the  time  allowed  for  the  proof  of  claims,  the  com-  1911,  nl.'  ^^' 

9  missioners  shall  make  their  return  to  the  court.     They  shall  mail  post-  ^Met'li?. 

10  paid  within  seven  days  thereafter,  or  within  such  further  time  as  the  {ssMass'sso' 

11  court  orders,  a  written  notice  to  all  known  creditors  and  to  the  ad- 

12  ministrator  of  the  estate  or  the  executor  of  the  will  of  the  deceased,  and 

13  to  the  heirs,  legatees  or  devisees  of  the  deceased,  of  the  filing  of  said 

14  return,  and  shall,  within  thirty  days  after  said  notice,  file  in  the  registry 
lo  of  probate  an  affidavit  of  having  given  the  same,  with  a  copy  thereof. 

1  Section  4.     If   the   court   does   not   appoint   commissioners    under  Court  to 

2  section  two,  it  shall  receive  and  examine  the  claims  of  creditors,  allow  whe™!""'"""'' 

3  such  as  should  legally  be  allowed  and  cause  a  list  of  all  claims  pre-  H"?;!.'^"' 

4  sented  for  proof,  with  the  amount  allowed  or  disallowed  on  each  claim,  r.  l.\«,V4. 

5  to  be  made  and  certified  by  the  register  of  said  court. 

141  Mass.  309.  241  Mass.  103.  254  Mass.  65. 

1  Section  5.     The  court  shall  in  such  cases  order  the  executor  or  ad-  J^edito*s° 

2  ministrator  to  give  to  creditors  notice  of  the  times  when  and  places  p* "•  fg^y^' ||- 

3  where  their  claims  will  be  examined,  in  the  same  manner  as  is  required  R-  l-  "i  §  5- 

4  of  commissioners. 

1  Section  (3.     If  a  commissioner  appointed  under  section  two  dies  or  Appointment 

2  resigns  before  his  duties  are  fully  performed,  or,  if  for  unreasonable  mis°^ioner" 

3  neglect  to  make  the  return  required  by  law  or  for  any  other  cause,  is  \ltl;  32?;  1 1 

4  removed,  the  probate  court  may  fill  the  vacanc}'. 

P.  S.  137,  §  6.  R.  L.  142,  §  6.  162  Mass.  450. 
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Claimants  to 

answer  under 

oath. 

1789,  50. 

R.  S.  68,  §§  15, 

16. 

G.  S.  99,  §§  15, 

16. 

P.S.  137.§§7,8. 


Section  7.     The  commissioners  or  the  court  may  require  a  claimant  1 

to  make  true  answers  under  oath  to  all  questions  relative  to  his  claim;  2 

and  if  he  refuses  to  take  such  oath  or  to  answer  fully  all  questions,  his  3 

claim  may  be  disallowed.     Any  one  of  the  commissioners  may  administer  4 

the  oath  to  claimants  and  witnesses.  5 

R.  L.  142,  §  7. 


Disallowance 
of  claims  un- 
less voidable 
preferences 
surrendered. 


Section  7A.    The  claims  of  creditors  who  have  received  preferences  1 

voidable  under  section  ten  B  shall  not  be  allowed  unless  such  creditors  2 

shall  first  surrender  such  preferences.  3 

1922,  175,  §  1. 


Examination 
by  court. 
1899,  81. 
R.  L.  142,  §  8. 


Section  8.    The  probate  court  may,  except  while  an  appeal  is  pend-  1 

ing,  upon  the  application  of  the  executor  or  administrator,  examine  2 

under  oath  any  person  whose  claim  has  been  allowed  as  aforesaid  unless  3 

such  allowance  has  been  made  by  the  supreme  judicial  or  superior  court  4 

on  appeal,  may  summon  any  person  to  give  evidence  relative  thereto,  5 

and,  upon  notice,  alter  or  expunge  a  claim  which  it  finds  is  founded  in  6 

whole  or  in  part  in  fraud,  illegality  or  mistake.  7 


Limit  of  time 
for  proof  of 
claims. 

C.  L.  250,  §  4. 
1692-3,  16,  §  1. 
1696,  8,  §  1. 
1784,  2. 
R.  S.  68,  §  4. 
G.  S.  99,  §  4. 
1863,  217,  §  1. 
1868,  327,  §  1. 
1873,  252,  §  4. 
P.  S.  137,  §  9. 
R.  L.  142,  §  9. 
1915.  13. 
6  Pick.  458. 
16  Pick.  255. 
104  Mass.  277. 


Section  9.     Six  months  after  the  appointment  of  the  commissioners  1 

or  after  the  order  of  the  court  under  section  five  shall  be  allowed  for  2 

creditors  to  present  and  prove  their  claims;   and  if  a  new  commissioner  3 

is  appointed  under  section  six,  the  time  shall  be  extended  until  the  ex-  4 

piration  of  six  months  from  his  appointment.    The  court  may  allow  5 

further  time  upon  petition  of  the  commissioners  or  any  party  in  in-  6 

terest,  and  during  such  extended  time  presentation  of  claims  which  7 

might  have  been  previously  presented  shall  not  be  barred  by  any  law  8 

limiting  the  time  within  which  actions  by  a  creditor  of  the  deceased  may  9 

be  brought  against  an  executor  or  administrator.  10 

116  Mass.  447.  212  Mass.  416. 


Late  claims 

barred.    New 

assets. 

C.  L.  250,  §  4. 

1692-3,  16,  §  1. 

1696,8,  §^1. 

1784,  2. 

R.  S.  68,  5  20. 

G.S.  99,  §21. 


Section  10.    A  creditor  who  does  not  present  his  claim  for  allowance  1 

in  the  manner  herein  provided  shall  be  barred  from  recovering  the  same ;  2 

but  if  new  assets  of  the  deceased  come  to  the  executor  or  administrator  3 

after  the  decree  of  distribution,  the  claim  may  be  proved,  allowed  and  4 

paid  as  provided  in  this  chapter  for  contingent  claims.  5 


p.  S.  137,  §  10. 
R.  L.  142,  §  10. 


15  Mass.  140. 
1  Gush.  461. 


104  Mass.  277. 
207  Mass.  207. 


Preference, 
what  con- 
stitutes. 
1922,  175,  §  2. 


PREFERENCES. 

Section  lOA.     A  person  shall  be  deemed  to  have  given  a  preference  1 

if,  being  insolvent,  he  has,  within  four  months  before  his  decease,  pro-  2 

cured  or  suffered  a  judgment  to  be  entered  against  himself  in  favor  of  3 

any  person,  or  made  a  transfer  of  any  of  his  property,  and  the  effect  of  4 

the  enforcement  of  such  judgment  or  transfer  will  be  to  enable  any  one  5 

of  his  creditors  to  obtain  a  greater  percentage  of  his  debt  than  any  other  6 

of  such  creditors  of  the  same  class.     Where  the  preference  consists  in  a  7 

transfer,  such  period  of  four  months  shall  not  expire  until  four  months  8 

after  the  date  of  the  recording  or  registering  of  the  transfer,  if  by  law  9 

such  recording  or  registering  is  required.  10 


M°e'cut''o'r^s!'^tc.        SECTION  lOB.     If  a  person  shall  have  procured  or  suffered  a  judgment     1 
1922, 175,  §  2.    to  be  entered  against  him  in  favor  of  any  person  or  has  made  a  transfer    2 


Chap.  198.]         insolvent  est.\tes  of  deceased  persons.  2557 

3  of  any  of  his  property,  and  if,  at  the  time  of  the  transfer,  or  of  the  entry 

4  of  the  judgment,  or  of  the  recording  or  registering  of  the  transfer  if  by 

5  law  recording  or  registering  thereof  is  required,  and  being  within  four 

6  months  before  his  decease,  the  person  be  insolvent  and  the  judgment  or 

7  transfer  then  operate  as  a  preference,  and  the  person  receiving  it  or  to  be 

8  benefited  thereby,  or  his  agent  acting  therein,  shall  then  have  reasonable 

9  cause  to  believe  that  the  enforcement  of  such  judgment  or  transfer  would 

10  effect  a  preference,  it  shall  be  voidable  by  the  executor  or  administrator 

11  of  the  debtor,  and  he  may  recover  the  property  or  its  value  from  such 

12  person. 

1  Section  IOC.     If  a  creditor  has  been  preferred,  and  afterwards  in  Creditor  may 

2  good  faith  gives  the  debtor  further  credit  without  security  of  any  kind  ne«°cred[ts"° 

3  for  property  which  becomes  a  part  of  the  debtor's  estate,  the  amount  of  Iftfereme'^^^^^ 

4  such  new  credit  remaining  unpaid  at  the  time  of  his  decease  may  be  set  ^^-^'  i^^.  §  2. 

5  off  against  the  amount  which  would  otherwise  be  recoverable  from  him. 

APPEALS. 

1  Section  11.     \Miere  commissioners  are  appointed,  a  person  whose  Appeals. 

2  claim  is  disallowed  in  whole  or  in  part,  or  an  executor,  administrator,  nsi.  2. 

3  heir,  legatee,  devisee  or  creditor  who  is  dissatisfied  with  the  allowance  of  a  q,  s,  99,'  |  s.' 

4  claim,  may  appeal  from  their  decision  to  the  superior  court  for  the  county  Jl®!;  Ijf;  ^  ^ 

5  where  the  probate  or  administration  was  granted,  and  the  claim  shall  ^^^^  i^la  ^  ^'' 

6  thereupon  be  tried  and  determined  in  like  manner  as  if  an  action  at  law  R  l'  142,  §  11 ; 

7  had  been  brought  therefor  by  the  supposed  creditor  against  the  executor  ibos,  263. 

8  or  administrator.     If  the  court  examines  the  claim,  appeals  shall  be  iiGiiass.  125. 

9  under  chapter  two  hundred  and  fifteen. 

127  Mass.  242.  198  Mass.  136. 

1  Section  12.     Such  appeal  shall  be  claimed  and  notice  thereof  given  Time  for 

2  at  the  registry  of  probate  within  twenty  days  after  the  return  of  the  appeal. 

3  commissioners.     If  the  appeal  is  by  an  executor  or  administrator,  he  r.^s.'Is.  §9. 

4  shall  give  notice  thereof  to  the  creditor  within  said  twenty  days.    The  fsvl;  Im.S^s. 

5  appeal  shall  be  entered  at  the  return  day  next  succeeding  the  expiration  J'jg^g-  gl^'  1 1^ 

6  of  said  twenty  days. 

R.  L.  142,  §  12.  1919,17.  110  Mass.  229.  197  Mass.  128. 

1  Section  13.     Upon  the  entry  of  the  appeal,  the  supposed  creditor  Proceedings 

2  shall  file  a  written  statement  of  his  claim,  setting  forth  briefly  and  dis-  1784^2":^ ' 

3  tinctly  all  the  material  facts  necessary  in  a  declaration  for  the  same  Jl^.  es,  §§10, 

4  cause  of  action;    and  like  proceedings  shall  thereupon  be  had  in  the  GjS  99,  §§10. 

5  pleadings,  trial  and  determination  of  the  cause  as  in  an  action  at  law;  ^^i'lff'^^i 

6  but  no  execution  shall  be  awarded  against  the  executor  or  administrator  ^ .,'".["^'  I-]? 

7  for  a  debt  found  due  to  the  claimant.    The  final  judgment  shall  be  197  Mass!  iL's! 

8  conclusive,  and  the  list  of  debts  allowed  shall  be  altered  by  the  probate   "      '^^' 

9  court,  if  necessary,  to  conform  thereto. 

1  Section  14.     After  claiming  such  appeal,  the  parties  may  waive  it  waivcr  ot 

2  and  submit  the  claim  to  arbitrators  agreed  on  by  the  parties  and  ap-  submission  to 

3  pointed  by  the  probate  court,  and  thereupon  the  appeal  shall  not  be  YTslrl"""' 

4  entered.    The  award  of  such  arbitrators,  if  accepted  by  the  court,  shall  g  1. 99, 1 11'. 

5  be  as  conclusive  as  a  judgment  at  law. 

p.  S.  137,  §  14.  R.  L.  142.  §  14.  12  Gush.  220. 
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Costson  Section  15.    The  prevailing  party  shall  be  entitled  to  costs,  which,  1 

R.  s.  68,  §  12.    if  recovered  aeainst  the  executor  or  administrator,  mav  be  allowed  in  2 

G.  S.  99,  §12.      ,.  ,        "  '  . 

P.  s.  137,  §  15.  his  account.  o 

R.  L.  142,  §  15. 

ofippeaP  Section  16.     If  a  person  whose  claim  has  been  disallowed  in  whole  or  1 

jsi|'  62-  ^  j^     in  part  by  the  commissioners,  or  if  the  administrator  of  the  estate  or  the  2 

g!s:99!§i3.    executor  of  the  will  of  the  deceased,  or  if  an  heir,  legatee,  devisee  or  .3 

P  S   137   §  16  ...  . 

R.  L.  142,  §  16,  creditor  who  is  dissatisfied  with  the  allowance  of  a  claim  by  them,  omits,  4 

1905, 263,  §  1.    for  cause  other  than  his  own  neglect,  to  claim  or  prosecute  his  appeal  as  5 

7*'Met!2ii.       before  provided,  the  superior  court  in  any  county  may,  upon  his  petition  6 

121  Mass.  565.  gjpj  within  two  years  after  the  return  of  the  commissioners  and  within  7 

four  years  after  the  date  of  the  administration  bond,  allow  him  upon  8 

terms  to  enter  and  prosecute  his  appeal.  9 


Effect  of 
allowance  of 
appeal. 
1816,  62. 
R.  S.  68,  §  14. 
G.  S.  99.  §  14. 
P.  S.  137,  §  17. 
R.  L.  142,  §  17 


Section  17.     The    allowance    of    such    appeal    and    the    judgment  1 

thereon  shall  not  affect  any  distribution  ordered  before  written  notice  of  2 

the  petition  or  of  the  intention  to  present  the  same  has  been  given  at  .3 

the  registry  of  probate  or  to  the  executor  or  administrator;    but  any  4 

debt  thus  proved  and  allowed  shall  be  paid  only  out  of  such  assets  as  5 

remain  in  or  come  to  the  hands  of  the  e.xecutor  or  administrator  after  G 

pajTnent  of  the  amounts  payable  on  such  prior  decree  of  distribution.  7 


PAYMENT   OF  DIVIDENDS   TO   CREDITORS. 

Distribution  of       SECTION  IS.     After  the  expiration  of  the  time  allowed  bv  section 

assets  among  *  .        .'         . 

creditors  whose  twclvc,  thc  probatc  court  sliall  make  a  decree  for  the  distribution  of 
the  estate  among  the  creditors  in  accordance  with  this  chapter.  If, 
before  making  the  decree,  the  court  has  notice  of  an  appeal  then  claimed 
p.' I.' ?37, V?8  or  pending,  the  decree  may  be  suspended  until  the  determination  of  the 
?Cush*350  '^  appeal,  or  a  distribution  may  be  ordered  among  the  creditors  whose 
debts  are  allowed,  leaving  an  amount  sufficient  to  pay  to  the  claimant 
whose  demand  is  disputed  a  proportion  equal  to  that  of  the  other 
creditors. 


proved 
1784,  2. 
R.  S.  68,  §  17 


1868^327^^2  SECTION  19.  The  court  may  before  the  expiration  of  the  time  al- 
R  L  \^  2  \  \t'  "owed  for  claiming  appeals  order  dividends  to  be  paid  to  creditors  whose 
claims  have  been  allowed,  if  there  is  left  an  amount  sufficient  to  pay 
upon  claims  that  may  probably  be  proved  afterward  a  proportion 
equal  to  what  is  so  paid  to  such  creditors.  Such  amount  shall  remain 
unappropriated  until  the  final  dividend  is  declared,  or  until  a  distribu- 
tion is  ordered. 


Same  subject.  SECTION  20.  If  all  the  asscts  are  not  distributed  upon  the  first  1 
g!  s!  99!  §  19!  decree,  or  if  new  assets  come  to  the  executor  or  administrator,  the  court  2 
R.  L.  142,  §20.  shall  make  further  decrees  for  distribution.  3 


Provisions  for        SECTION  21.     If  the  deceased  was  a  member  of  a  partnership,  and 

case  of  de-  ,.,..,,,.  .  ,  .'^  ^ 

ceased  partner,  partnership  and  indnidual  claims  are  proved  against  his  estate,  separate 

P.'  s.  137,  §  2i.  lists  thereof  shall  be  made,  and  in  decreeing  dividends  the  court  shall 

R    L    142    5  ''1  .     .  •  -         • 

10  Met.  305."  '  order  the  joint  and  the  separate  estate  to  be  distributed  in  the  same 

i27"M"ass.^?ii.  manner  and  among  the  same  classes  of  creditors  as  in  the  case  of  insol- 

216  Mass.  521.  ygjj|-  ^gbtors  Under  chapter  two  hundred  and  sixteen. 
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1  Section  22.     ^^^len  the  amount  due  a  creditor  has  been  ascertained  ^°„'°aY^°fo°' 

2  by  a  decree  for  distribution  under  this  chapter,  payment  of  the  same  fj,Y^''{'g\  <  _, 

3  may  be  enforced  in  the  same  manner  as  is  provided  by  section  twenty- 

4  four  of  chapter  one  hundred  and  ninety-seven. 

1  Section  23.     If,  after  the  completion  of  the  list  of  allowed  claims,  Proceedings  if 

2  the  assets  prove  sufficient  to  pay  all  such  claims,  the  executor  or  ad-  dlnt^t^la^y  ai'i 

3  ministrator  shall  pay  them  in  full;   and  if  any  other  debt  is  afterward  o?hcr'dai°ms^.'*" 

4  recovered  against  him,  he  shall  be  liable  therefor  only  to  the  extent  of  K^l'gg^jjai, 

5  the  assets  then  remaining.     If  there  are  two  or  more  such  creditors,  the  22.^  ^^'  ^^  ^^' 

6  assets,  if  insufficient  to  pay  their  demands  in  full,  shall  be  divided  among  23.'      ' ' 

7  them  pro  rata. 

p.  S.  137,  §§22,  23.  120  Mass.  516.  178  Mass.  125. 

R.  L.  142.  §  22.  139  Mass.  360. 

1  Section  24.     The  executor  or  administrator,  in  an  action  brought  Proceedinsrs 

2  against  him  on  such  demand,  mav  prove  the  amount  of  assets  in  his  claims. 

3  hands,  and  thereupon  judgment  shall  be  rendered  in  the  usual  form;  r  s'es.  §23. 

4  but  execution  shall  not  issue  for  more  than  the  amount  of  such  assets;  R  |.  il7,V24 

5  and  if  there  are  two  or  more  judgments,  the  court  shall  apportion  the  ^-  ^-  ^*'^'  ^  ~^- 

6  amount  among  them. 

1  Section  25.     After  twenty  years  from  the  decree  of  distribution  of  ^^^faf^';'™  °^ 

2  an  insolvent  estate,  the  probate  court,  upon  application  by  a  creditor  'j'^'^'^™f|  ^  j 

3  whose  claim  M^as  allowed,  and  after  notice  of  such  application  pub-  g.|.'99/§27^ 

4  lished  in  one  or  more  newspapers  of  the  county  for  not  less  than  two  r.  l.  142,  §24. 

5  years  on  such  days  as  the  court  shall  direct,  may  order  any  unclaimed 

6  dividends,  with  the  interest  received  thereon,  after  deducting  all  ex- 

7  penses  and  charges  of  administration  since  the  decree  of  distribution, 

8  to  be  distributed  anew  among  the  creditors  who  have  received  their 

9  dividends.     If  there  is  a  surplus  after  satisfying  the  claims  of  such 

10  creditors  with  interest,  it  shall  be  distributed  to  the  persons  legally 

11  entitled  thereto. 

1  Section  26.     If  a  creditor  who  has  failed  to  receive  his  dividend  as  same  subject 

2  aforesaid  has  died,  the  probate  court  for  the  countv  where  adminis- G.s.'gg. '§  28^ 

3  tration  on  his  estate  might  have  been  granted  shall,  at  any  time  before  r  l.  142,  §25. 

4  a  decree  to  distribute  the  unclaimed  dividends  is  passed,  grant  ad- 

5  ministration  upon  his  estate,  although  more  than  twenty  years  may 

6  have  elapsed  since  his  death,  and  the  administrator  may  receive  and 

7  administer  such  dividend. 

1  Section  27.     If   an   executor   or   administrator   neglects   to   render  Removal  of 

2  and  settle  his  accounts  in  the  probate  court  within  sLx  months  after  the  neglecting  to" 

3  final  determination  of  the  claims  of  creditors  of  an  insolvent  esttite,  or  irg™!' 

4  within  such  further  time  as  the  court  may  allow,  and  thereby  delays  a  §;  |;  99;  |  |g: 

5  decree  of  distribution,  such  neglect  shall  be  unfaitliful  administration  ^-  ^-  '^^^  ^  ^''■ 

6  and  he  may  be  removed. 

R.  L.  142,  §  26.  3  Met.  109.  129  Mass.  226. 

contingent  claims. 

1  Section  28.     If,  at  the  expiration  of  the  time  allowed  for  the  proof  ^"f^s"^^"* 

2  of  claims,  a  person  is  liable  as  a  surety  for  the  deceased,  or  has  a  con-  ^^-  ^|  ^  5 

3  tingent  claim  against  his  estate  which  could  not  have  been  proved  as  a  g.  s.  99.  §  3. 
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R  L  ^'^^'  \~^7  *^^^*  within  said  time,  the  court  upon  proof  thereof  shall,  in  ordering  a  4 

7  Met.  132.  "    dividend,  leave  an  amount  sufficient  to  pay  to  such  contingent  creditor  5 

T^Hen^Vso. '     a  proportion  equal  to  what  is  then  to  be  paid  to  the  other  creditors.  6 

123  Mass.  4S9. 

simc  object.        SECTION  29.     If  such  Contingent  debt  becomes  absolute  within  four  1 

G  i  99' !  6'     years  after  the  time  of  the  giving  of  the  executor's  or  administrator's  2 

p.s.'i37,  §29.  bond,  it  may  be  proved  before  the  probate  court,  before  the  commis-  3 

R.  L.  142,       .  gjQj^gj,g  already  appointed,  or  before  others  to  be  appointed  therefor.  4 


Same  subject. 
1821,  72. 
R.  S.  6S.  §  7. 
G.  S.  99,  §  7. 
P.  S.  137,  §  30. 
R.  L.  142,  §  29. 


Section  30.  Upon  the  allowance  of  such  claim  the  creditor  shall  be 
entitled  to  a  di%-idend  thereon  equal  to  what  has  been  paid  to  the  other 
creditors,  so  far  as  the  same  can  be  paid  without  disturbing  the  former 
dividend;  and  if  the  claim  is  not  finally  established,  or  if  the  dividend 
upon  it  does  not  exhaust  the  assets,  the  residue  shall  be  divided  among 
all  creditors  whose  claims  have  been  allowed.  Any  surplus  after  satisfy- 
ing the  claims  of  such  creditors,  with  interest,  shall  be  distributed  to  the 
persons  legally  entitled  thereto. 


actions   by   creditors   pending   insolvency   PROCEEDINGS. 


Actiong 
against  an 
executor,  etc., 
after  repre- 
sentation of 
insolvency. 
1696,  8,  §  1. 
1784,  2. 
R.  S.  68,  §  19. 
G.  S.  99.  §  20. 
P.  S.  137,  §  31. 
R.  L.  142,  §  30. 
1  Mass.  502. 
4  Mass.  620. 
1  Met.  333. 
116  Mass.  447. 
120  Mass.  .516. 
142  Mass.  227. 
149  Mass.  185. 
184  Mass.  534. 
190  Mass.  522. 
212  Mass.  416. 
214  Mass.  549. 


Section  31.  Except  as  provided  in  the  following  section,  no  action 
shall  be  maintained  against  an  executor  or  administrator  after  an  estate 
has  been  represented  insolvent,  unless  for  a  claim  entitled  to  a  prefer- 
ence which  would  not  be  affected  by  the  insolvency  of  the  estate  or 
unless  the  assets  prove  more  than  sufficient  to  pay  all  the  debts  allowed. 
If  the  estate  is  represented  insolvent  while  an  action  is  pending  for  a 
claim  which  is  not  entitled  to  such  preference,  the  action  may  be  discon-  7 
tinued  without  costs;  or,  if  it  is  disputed,  it  may  be  tried  and  deter-  8 
mined  and  judgment  rendered  thereon  in  the  same  manner  and  with  the  9 
same  effect  as  is  provided  in  the  case  of  an  appeal  from  the  allowance  or  10 
disallowance  of  the  claim  of  a  creditor;  or  it  may  be  continued  without  11 
costs  until  it  appears  whether  the  estate  is  insolvent,  and,  if  it  is  not  in-  12 
solvent,  the  plaintiff  may  prosecute  the  action  as  if  no  such  representa-  13 
tion  had  been  made.  14 


bringiL°g%uch        Section  32.     If  it  is  not  ascertained  at  the  end  of  nine  months  after 
i833"'i89  the  granting  of  letters  testamentary  or  of  administration  whether  an 

S  §  S§' !  S--    estate  represented  as  insolvent  is  or  is  not  so  in  fact,  anv  creditor  whose 

U.  S.  99,  8  .iD.         ,     .         1  1  1    i»  p  ^  •  1 

P.  s.  137,  §  32.  claim  has  not  been  presented  tor  proof  may  commence  an  action  there- 
116  Mass.' 447.'  for  against  the  executor  or  administrator,  and  such  action  may  be  con- 
tinued without  costs  for  the  defendant  until  it  appears  whether  the 
estate  is  insolvent;    and  if  it  is  not  insolvent,  the  plaintiff'  may  prose- 
cute the  action  as  if  no  such  representation  had  been  made. 


Proceedings 
when  judgment 
has  been 
rendered 
against  an  in- 
solvent estate. 
1880,  233. 
P.  S.  137,  §  33. 
R.  L.  142,  §  32. 
136  Mass.  294. 
221  Mass.  587. 


Section  33.  If  judgment  has  been  rendered  against  an  estate  which 
has  been  represented  insolvent,  and  a  certified  copy  from  the  probate 
court,  showing  such  representation,  has  been  filed  in  the  clerk's  office 
of  the  court  in  which  the  judgment  was  rendered,  no  execution  shall 
be  issued  on  such  judgment;  but  such  judgment  may  be  presented  for 
allowance  in  the  same  manner  as  other  claims  of  creditors,  and  other- 
wise the  proceedings  relative  to  such  judgment  shall  be  the  same  as 
those  relative  to  judgments  rendered  on  appeal  under  section  thirteen. 
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CHAPTER    199. 

SETTLEMENT  OF  ESTATES  OF  DECEASED  NON-RESIDENTS. 


Sect. 

1.  Administration  of  estates  of  deceased 

non-residents. 

2.  Settlement  of  estates  of  deceased  non- 

residents. 


Sect. 

3.  Settlement  of  such  estates  when  insol- 

vent. 

4.  Same  subject. 

5.  Same  subject. 


1  Section  1.     If  administration  is  taken  in  this  commonwealth  on  the  Administration 

2  estate  of  a  person  who  was  an  inhabitant  of  any  other  state  or  country,  deceased'non- 

3  his  estate  found  here  shall,  after  payment  of  his  debts,  be  disposed  of  r'"s.'^?o!  §  21. 

4  according  to  his  last  will,  if  any;  otherwise  his  real  property  shall  descend  q^^-  jgj  ^  33 

5  according  to  the  laws  of  this  commonwealth,  and  his  personal  property  ^  s.  m.  §  r 

6  shall  be  distributed  and  disposed  of  according  to  the  laws  of  the  state  9  Mass.  337. 

7  or  country  of  which  he  was  an  inhabitant. 

11  Mass.  256.  147  Mass.  204.  214  Mass.  580. 

6  Pick.  481.  165  Mass.  240.  215  Mass.  112. 

3  Met.  109.  204  Mass.  394.  263  Mass.  549. 

1  Section  2.    After  the  payment  of  all  debts  for  which  such  estate  is  settlement  of 

2  liable  in  this  commonwealth,  the  residue  of  the  personal  property  may  dec^caTed'non- 

3  be  distributed  and  disposed  of,  as  provided  in  the  preceding  section,  by  r'^s^q!  §  22 

4  the  probate  court;  or,  in  the  discretion  of  the  court,  it  may  be  trans-  p  fjg^'ll^' 

5  mitted  to  the  executor  or  administrator,  if  any,  in  the  state  or  country  R  l.  143.  §2. 

6  of  which  the  deceased  was  an  inhabitant,  to  be  there  disposed  of  accord-  103  Mass.  245. 

7  ing  to  the  laws  thereof.     But  nothing  herein  shall  be  construed  to  prevent  isi  Mass!  60T: 

8  the  distribution  or  transmission  of  part  of  the  personal  property  of  an  Jgi  Mais!  159. 

9  estate  in  process  of  settlement  when  it  can  be  done  without  detriment  flj  ^ass  Ilo 
10  to  the  estate  or  prejudice  to  the  creditors. 

225  Mass.  355. 

1  Section  3.     If  such  person  dies  insolvent,  his  estate  found  in  this  settlement  of 

2  commonwealth  shall,  as  far  as  practicable,  be  so  disposed  of  that  all  whenTnsoivent. 

3  his  creditors  here  and  elsewhere  may  receive  equal  proportions  of  their  §  s  loiS'w. 

4  respective  debts. 

p.  S.  138,  §  3.  R.  L.  143,  §  3.  3  Pick.  128.  8  Pick.  475. 

1  Section  4.     The  estate  shall  not  be  transmitted  to  the  foreign  ex-  same  subject. 

2  ecutor  or  administrator  until  all  the  creditors  who  are  citizens  of  this  f^^^'  ^°'  ^^  ^*' 

3  commonwealth  have  received  the  proportion  which  would  be  due  to  ^  figs 'I"- 

4  them  if  the  whole  estate  of  the  deceased,  wherever  found,  which  is  R  ^  i*3''  §  4. 

5  applicable  to  the  payment  of  common  creditors  were  divided  without 

6  preference  among  all  the  creditors  in  proportion  to  their  respective 

7  debts;  and  no  creditor  not  a  citizen  of  this  commonwealth  shall  be  paid 

8  out  of  the  assets  found  here  until  all  those  who  are  such  citizens  have 

9  received  the  proportion  provided  in  the  preceding  section. 

1  Section  5.     If  there  is  a  residue  after  such  payment  to  the  citizens  Same  subject. 

2  of  this  commonwealth,  it  may  be  paid  to  any  other  creditors  who  have  g.  i.  ioi.S"42. 

3  duly  proved  their  debts  here,  in  proportion  to  the  amount  due  to  each  r.l.uI.^s. 
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of  them,  but  no  one  shall  receive  more  than  would  be  due  to  him  if  the  4 

whole  estate  were  divided  ratably  among  all  the  creditors  as  before  pro-  5 

vided.    The  remainder  may  be  transmitted  to  the  foreign  executor  or  6 

administrator;    or  if  there  is  none,  it  shall,  after  the  expiration  of  four  7 

years  from  the  appointment  of  the  administrator,  be  distributed  ratably  8 

among  all  creditors,  both  citizens  and  others,  who  have  proved  their  9 

debts  in  this  commonwealth.  10 


CHAPTER    200. 

SETTLEMENT  OF  ESTATES  OF  ABSENTEES. 


Sect. 

1.  Petition  for  appointment  of  receiver. 

2.  Warrant. 

3.  Notice  may  be  issued  on  return  of  war- 

rant. 

4.  Same  subject. 

5.  Appointment  of  receiver.     Bond. 

6.  Transfer  of  property,  etc. 

7.  Possession     of     additional     property. 

Debts. 

8.  Intangible  property.     Public  adminis- 

trators not  to  be  receivers  of  certain 
estates. 


Sect. 
9.   Management  and  sale  of  property. 
Allowance    to     widow    and    children, 

etc. 
Arbitration  and  compromise  of  claims. 
Compensation   of   receiver;     accounts; 

barring  of  suits. 
Distribution  of  property. 
Limitation  if  receiver  is  not  appointed 

within  thirteen  years. 


10. 


11. 
12. 


1.3. 
14. 


Petition  for 
appointment 
of  receiver. 
1894,  203. 
1897,  447,  §  1. 
R.  L.  144,  §  1. 

1902,  544,  §  14. 

1903,  241,  §  1. 
1906,  224,  5  1. 
1926,  3. 

186  Mass.  426. 
201  Mass.  23. 

210  Mass.  1. 

211  Mass.  198. 
223  Mass.  540. 


Section  1.  If  a  person  entitled  to  or  having  an  interest  in  property  1 
within  the  jurisdiction  of  the  commonwealth  has  disappeared  or  ab-  2 
sconded  from  the  place  within  or  without  the  commonwealth  where  he  3 
was  last  known  to  be,  and  has  no  agent  in  the  commonwealth,  and  it  is  4 
not  known  where  he  is,  or  if  such  person,  having  a  wife  or  minor  child,  5 
dependent  to  any  extent  upon  him  for  support,  has  thus  disappeared  or  6 
absconded  without  making  sufficient  provision  for  such  support,  and  it  7 
is  not  known  where  he  is,  or,  if  it  is  known  that  he  is  without  the  com-  8 
monwealth,  any  one  who  would  under  the  law  of  the  commonwealth  9 
be  entitled  to  administer  upon  the  estate  of  such  absentee  if  he  were  10 
deceased,  or  if  no  one  is  known  to  be  so  entitled,  any  suitable  person,  or  11 
such  wife,  or  some  one  in  her  or  such  minor's  behalf,  may  file  a  petition  12 
under  oath  in  the  probate  court  for  the  county  where  any  such  prop-  13 
erty  is  situated  or  found,  stating  the  name,  age,  occupation  and  last  14 
known  residence  or  address  of  such  absentee,  the  date  and  circumstances  15 
of  the  disappearance  or  absconding,  and  the  names  and  residence  of  16 
other  persons,  whether  members  of  such  absentee's  family  or  otherwise,  17 
of  whom  inquiry  may  be  made,  and  containing  a  schedule  of  the  property,  18 
real  and  personal,  so  far  as  known,  and  its  location  within  the  common-  19 
wealth,  and  praying  that  such  property  may  be  taken  possession  of  and  20 
a  receiver  thereof  appointed  under  this  chapter.  The  state  treasurer  21 
shall  be  made  a  party  to  every  such  petition  and  shall  be  given  due  notice  22 
of  all  subsequent  proceedings  under  this  chapter.  23 

'^"'■^°*j  Section  2.    The  court  may  thereupon  issue  a  warrant  directed  to    1 

R  l'  144',  §  2.    the  sheriff  or  his  deputy,  which  may  run  throughout  the  commonwealth,    2 
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.3  commanding  him   to  take  possession  of  the   property  named   in   said 

4  schedule  and  hold  it  subject  to  the  order  of  the  court  and  make  return 

5  of  said  warrant  as  soon  as  may  be  with  his  doings  thereon  with  a  schedule 
(')  of  the  property  so  taken.  The  officer  shall  post  a  copy  of  the  warrant 
7  upon  each  parcel  of  land  named  in  the  schedule  and  cause  so  much  of 
S  the  warrant  as  relates  to  land  to  be  recorded  in  the  registry  of  deeds 
9  for  the  county  and  district  where  the  land  is  located.     He  shall  receive 

10  such  fees  for  serving  the  warrant  as  the  court  allows,  but  not  more  than 

11  those  established  by  law  for  similar  service  upon  a  writ  of  attachment. 

12  If  the  petition  is  dismissed,  said  fees  and  the  cost  of  publishing  and 
1.3  serving  the  notice  hereinafter  provided  shall  be  paid  by  the  petitioner; 
14  if  a  receiver  is  appointed,  they  shall  be  paid  by  the  receiver  and  allowed 
1.5  in  his  account. 

1  Section  3.     Upon  the  return  of  such  warrant,  the  court  may  issue  a  Notice  may  be 

2  notice  reciting  the  substance  of  the  petition,  warrant  and  officer's  return,  lumof^arrant. 

3  which  shall  be  addressed  to  such  absentee  and  to  all  persons  who  claim  ^^^J'  \ll-_  |  j 

4  an  interest  in  said  property,  and  to  all  whom  it  may  concern,  citing  J^Oj,  544,  i  15. 

5  them  to  appear  at  a  time  and  place  named  and  show  cause  why  a  re- 

6  ceiver  of  the  property  named  in  the  officer's  schedule  should  not  be 

7  appointed  and  said  property  held  and  disposed  of  under  this  chapter. 

1      Section  4.    The  return  day  of  said  notice  shall  be  not  less  than  Same  subject. 
'2  thirty  nor  more  than  sixty  days  after  its  date.     The  court  shall  order  r  l'  144',  5  4! 

3  said  notice  to  be  published  once  in  each  of  three  successive  weeks  in  Jgof;  ||i;  |  3^ 

4  one  or  more  newspapers  within  the  commonwealth,  and  to  be  posted  in  Jg°|'  |g^'  *  '• 

5  two  or  more  conspicuous  places  in  the  town  within  the  commonwealth  ^^^^-^ 

6  where  the  absentee  last  resided  or  was  known  to  have  been  either  1920!  2. 

7  temporarily  or  permanently  and  upon  each  parcel  of  land  named  in  the 
S  officer's  schedule,  and  a  copy  to  be  mailed  to  the  last  known  address 
9  of  such  absentee.     The  court  may  order  other  and  further  notice  to  be 

10  given  within  or  without  the  commonwealth. 

1  Section  5.    The  absentee  or  any  person  who  claims  an  interest  in  Appointment 

2  any  of  the  property  may  appear  and  show  cause  why  the  prayer  of  the  bo"™'""' 

3  petition  should  not  be  granted.    The  court  may  after  hearing  dismiss  §§^^,'2.''^' 

4  the  petition  and  order  the  property  in  possession  of  the  officer  to  be  f^^  |*|'  |  -J^ 

5  returned  to  the  person  entitled  thereto,  or  it  may  appoint  a  receiver  i903,  241,  §  3. 

6  of  the  property  which  is  in  the  possession  of  the  officer  and  named  in  his 

7  schedule.     If  a  receiver  is  appointed  the  court  shall  find  and  record  the 

8  date  of  the  disappearance  or  absconding  of  the  absentee;    and  such  re- 

9  ceiver  shall  give  bond  to  the  judge  of  probate  and  his  successors  in  office 

10  in  such  sum  and  with  such  condition  as  the  court  orders,  with  a  company 

11  named  in  section  one  hundred  and  five  of  chapter  one  hundred  and 

12  seventy-five  and  approved  by  the  court  as  surety  thereon. 

1  Section  6.    After  the  approval  of  such  bond  the  court  may  order  Transfer  of 

2  the  sheriff  or  his  deputy  to  transfer  and  deliver  to  such  receiver  the  r°l"h4,T6. 

3  possession  of  the  property  under  the  aforesaid  warrant,  and  the  receiver 

4  shall  file  in  the  registry  of  probate  a  schedule  of  the  property  received 

5  by  him. 

1  Section  7.     Such  receiver  upon  petition  filed  by  him  may  be  author-  Possession  of 

2  ized  and  directed  to  take  possession  of  any  additional  property  within  pfopert"*' 
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R.  L.  144,  5  7. 

1902,  544,  §  18. 

1903.  241,  5  3. 
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the  commonwealth  which  belongs  to  such  absentee  and  to  demand  and  ,3 

collect  all  debts  due  such  absentee  from  any  person  within  the  common-  4 

wealth,  and  hold  the  same  as  if  it  had  been  transferred  and  delivered  to  5 

him  by  the  officer.  " 


Intangible 
property. 
Public  ad- 
ministrators 
not  to  be 
receivers  of 
certain  estates. 
1906,  224,  §  1. 
1929,  264,  5  2. 


Section  8.  If  such  absentee  has  left  no  corporeal  property  within 
the  commonwealth,  but  there  are  debts  and  obligations  due  or  owing 
to  him  from  persons  within  the  commonwealth,  a  petition  may  be  filed 
as  provided  in  section  one,  stating  the  nature  and  amount  of  such  debts 
and  obligations,  so  far  as  known,  and  praying  that  a  receiver  thereof 
may  be  appointed.  The  court  may  thereupon  issue  a  notice  as  above 
provided,  without  issuing  a  warrant,  and  may,  upon  the  return  of  said 
notice  and  after  a  hearing,  dismiss  the  petition  or  appoint  a  receiver 
and  authorize  and  direct  him  to  demand  and  collect  the  debts  and  obli- 
gations specified  in  said  petition;  provided,  that  no  public  administrator  10 
shall  be  appointed  as  such  receiver  when  the  sole  known  assets  of  the  11 
estate  of  the  absentee  consist  of  an  amount  of  money  standing  to  his  12 
credit  in  a  savings  bank  or  in  the  savings  department  of  a  trust  com-  13 
pany,  in  case  such  account  has  not  been  increased  by  a  deposit,  nor  14 
decreased  by  a  withdrawal  of  any  part  of  his  deposits  or  of  any  part  of  15 
the  interest' thereon,  during  a  period  of  twenty  years  or  more  next  pre-  16 
ceding  the  petition  for  appointment  of  a  receiver.    The  receiver  shall  17 

19 
20 
21 


Management 
and  sale  of 
property. 
1897,  447,  §  3. 
R.  L.  144,  §  8. 

1902.  544,  §  19. 

1903,  241,  §  3. 


Allowance  to 
widow  and 
children,  etc. 
1S97,  447,  §  3. 
R.  L.  144,  §  9. 
1906,  175. 
192  Mass.  387. 
196  M.ass.  509. 
262  Mass.  551. 


give  bond  as  pro\-ided  in  section  five,  and  shall  hold  the  proceeds  of 
such  debts  and  obligations  and  all  property  received  by  him,  and  dis- 
tribute the  same  as  hereinafter  provided.  He  may  be  further  author- 
ized and  directed  as  provided  in  the  preceding  section. 

Section  9.  The  court  may  make  orders  for  the  care,  custody,  leasing 
and  investing  of  all  property  and  its  proceeds  in  the  possession  of  the 
receiver.  If  any  of  said  property  consists  of  live  animals  or  is  perishable 
or  cannot  be  kept  without  great  or  disproportionate  expense,  the  court 
may,  after  the  return  of  the  warrant,  order  such  property  to  be  sold  at 
public  or  private  sale.  After  the  appointment  of  a  receiver,  upon  his 
petition  and  after  notice,  the  court  may  order  all  or  part  of  said  property, 
including  the  rights  of  the  absentee  in  land,  to  be  sold  at  public  or  pri- 
vate sale  to  supply  money  for  payments  authorized  by  this  chapter  or 
for  reinvestment  approved  by  the  court. 

Section  10.  The  court  may  order  said  property  or  its  proceeds 
acquired  by  mortgage,  lease  or  sale  to  be  applied  in  payment  of  charges 
incurred  or  that  may  be  incurred  in  the  support  and  maintenance  of 
the  absentee's  wife  and  minor  children,  and  to  the  discharge  of  such 
debts  and  claims  for  alimony  as  may  be  proved  against  said  absentee. 


1 
2 
3 
4 
5 
6 
7 
8 
9 
10 

1 

2 
3 
4 
5 


"^ndcom'mmiae  Section  11.  The  court  may  authorize  the  receiver  to  adjust  by  1 
o"cia'ims.'°""°''  arbitration  or  compromise  any  demand  in  favor  of  or  against  the  estate  2 
262  Mass'.  551.  of  such  absentee. 


Compensation 
of  receiver; 
accounts;  bar- 
ring of  suits. 
1897,  447,  §  6. 
R.  L.  144,  §  10. 
197  Mass.  279. 
223  Mass.  540. 
222  U.  S.  1. 


Section  12.    The  receiver  shall  be  allowed  such  compensation  and  1 

disbursements  as  the  court  orders,  to  be  paid  out  of  said  property  or  pro-  2 

ceeds.     If  within  fourteen  years  after  the  date  of  the  disappearance  and  6 

absconding  as  found  and  recorded  by  the  court,  such  absentee  appears,  4 

or  an  administrator,  executor,  assignee  in  insolvency  or  trustee  m  bank-  5 
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6  ruptcy  of  said  absentee  is  appointed,  such  receiver  shall  account  for, 

7  deliver  and  pay  over  to  him  the  remainder  of  said  property.     If  said 

8  absentee  does  not  appear  and  claim  said  property  within  said  fourteen 

9  years,  all  his  right,  title  and  interest  in  said  property,  real  or  personal, 

10  or  the  proceeds  thereof  shall  cease,  and  no  action  shall  be  brought  by 

1 1  him  on  account  thereof. 


1  SECTiOiN  13.     If  at  the  expiration  of  said  fourteen  years  said  property  Distribution 

2  has  not  been  accounted  for,  delivered  or  paid  over  under  the  preceding  i'sai'7,°447'^' 

3  section,  the  court  shall  order  the  distribution  of  the  remainder  to  the  i^l'.h4.  §ii 

4  persons  to  whom,  and  in  the  shares  and  proportions  in  which,  it  would  jg?^;^/;"'  279 

5  have  been  distributed  if  said  absentee  had  died  intestate  within  the  222  ^^"fi*'"'' 

6  commonwealth  on  the  day  fourteen  years  after  the  date  of  the  dis- 

7  appearance  or  absconding  as  found  and  recorded  by  the  court. 

1  Section  14.     If  such  receiver  is  not  appointed  within  thirteen  years  LimitatiM  if 

2  after  the  date  found  by  the  court  under  section  five,  the  time  limited  appiTnted  °'" 

3  for  accounting  for,  or  fixed  for  distributing,  said  property  or  its  proceeds,  ycirs"  "'"■'"° 

4  or  for  barring  actions  relative  thereto,  shall  be  one  j-ear  after  the  date  ^902;  itt',  1 20: 

5  of  the  appointment  of  the  receiver  instead  of  the  fourteen  years  pro-  '^°*-  ^°^-  *  ^• 

6  vided  in  the  two  preceding  sections. 


CHAPTER    201. 

GUARDIANS  AND  CONSERVATORS. 


Sect. 

jurisdiction . 

1.  Jurisdiction  of  probate  court. 

GnARDIANS    OF   MINORS. 

2.  Nomination,     notice     and     appoint- 

ment. 

3.  Testamentary  guardian. 

4.  Powers. 

5.  Custody    and    education   of   minors. 

Effect  of  marriage. 


GUARDIANS       OF       INSANE       PERSONS       AND 
SPENDTHRIFTS. 

6.  Appointment  of  guardian  of  insane 

person. 

7.  Notice. 

8.  Appointment  of  guardian  of  spend- 

thrift. 

Notice. 

Effect  on  contracts,  etc.,  of  recording 
petition. 

Certain  property  of  spendthrift  may 
be  transferred  to  wife.  etc. 

Powers  and  bond  of  guardian  of  in- 
sane person  or  spendthrift. 

Termination  of  guardianship. 


9. 
10. 

U. 

12. 

13. 


Sect. 

14. 
15. 


TEMPORARY    GUARDIANS. 

Appointment,  removal  and  discharge. 
Powers  and  duties. 


conservators. 

16.  Appointment. 

17.  Notice. 

18.  Discharge. 

19.  Bond. 

20.  Powers. 

21.  Temporary  conservator. 

22.  Allowance  for  defence. 


GUARDUNS     AND     CONSERVATORS     OF    MAK- 
RIED   WOMEN. 

Appointment. 

Guardian  not  to  have  custody,  etc., 

of  ward,  except,  etc. 
Guardian,  etc.,  not  to  apply  property 

to   her  support   without   leave   of 

probate  court. 
Guardian  for  insane  married  woman 

having  right  of  dower,  etc. 


23. 
24. 


25 


26. 


GUARDIANS     AND     CONSERVATORS     OF    NON- 
RESIDENTS. 

27.  Appointment. 

28.  Powers  and  duties. 
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Sect. 

29.  Bond. 

30.  Proceedings  for  non-resident  guardian 

of    non-resident    ward    to    receive 
ward's  estate  here. 

31.  Guardian,  etc.,  appointed  here  may 

transfer  property  to  foreign  guard- 
ian, etc. 

32.  Transfer  of  estate  of  ward  who  has  no 

guardian,    etc.,    in    the    common- 
wealth. 

REMOV.4LS,    RESIGNATIONS,    ETC. 

33.  Removal,  etc..  of  guardian,  etc.,  and 

appointment  of  successor. 


GUARDIAN  AD   LITEM  AND  NEXT  FRIEND. 

34.  Appointment.     Effect. 

35.  Expenses. 

36.  Provisions  of  this  chapter  not  to  pre- 

vent appointment  of  guardian  ad 
litem  or  next  friend. 

GENERAL    POWERS    AND    DUTIES    OF    GUARD- 
IANS   AND    CONSERVATORS. 

37.  To    pay   debts,    etc.,    and   represent 

ward  in  suits. 


Sect. 

38.  Support  of  ward  and  family. 

39.  Partition. 

40.  Support  of  minor  child  by  parents. 

41.  Application  of  minor's  property  to  his 

support  during  father's  life. 

42.  Support  of  children  of  insane  person 

under  guardianship. 

43.  Support  of  wife  of  insane  person  un- 

der guardianship. 
43.\.  .Support  of  dependent  parents  of  in- 
sane persons  under  guardianship. 

44.  Purchase  of  release  of  dower,  etc.,  in 

ward's  real  property. 

45.  Election,  waiver,  or  exercise  of  power 

by  guardian,  etc. 
40.      Appraisal  of  estate. 

47.  Sale  of  personal  property  of  ward. 

48.  Recovery  of  property  of  ward  which 

has  been  embezzled,  etc. 
48A.  Provision     for     burial     expenses    of 
wards. 


AGENTS    OF  NON-RESIDENT   GUARDIANS   AND 
CONSERV.4TORS. 

49.      Agent  for  non-resident  guardian  or 
conservator. 


Jurisdiction  of 
probate  court. 
C.  L.  1,  §  2. 
1692-3,  46,  §  2. 
1776-7,  20. 
1783,  38,  §  1. 
1817,  190,  §  1. 
R.  S.  79,  §  1. 
G.  S.  109,  §  1. 
P.  S.  139,  §  1. 
1898,  627,  §  1. 


JURISDICTION. 

Section  1.     The  probate  court  may,  if  it  appears  necessary  or  con-  1 

venient,  appoint  guardians  of  minors,  insane  persons  and  spendthrifts  2 

and  conservators  of  the  property  of  persons  by  reason  of  advanced  age  3 

or  mental  weakness  unable  to  properly  care  for  their  property,  who  are  4 

inhabitants  of  or  residents  in  the  county  or  who  reside  out  of  the  com-  5 

monwealth  and  have  estate  within  the  county.  6 
1. 


1901,  125,  I 
R.  L.  145, 
1903,  96. 
1905,  127. 


1907,  169.  §  3. 
5  Pick.  370. 
128  Mass.  587. 


219  Mass.  178. 
221  Mass.  178.  315. 
240  Mass.  350. 


GUARDIANS  OF  MINORS. 


Nomination, 
notice  and 
appointment. 
1752-3,  12, 
§§  6,  7. 
1783,  38,  §  1. 
R.  S.  79,  |§2.  3. 
1837,  171,  §  2. 
G.  S.  108,  §  16; 
109,  §§  2,  3. 
P.  S.  139, 
§§2.  3.  13. 
1899,  178,  §  2. 
R.  L.  145, 
§§  2,  3,  12. 

1918,  257, 
§  394. 

1919,  5. 

1920,  2. 
1930,  384,  §  1. 
154  Mass.  378. 


Section  2.  If  a  minor  is  under  fourteen  the  probate  court  may 
nominate  and  appoint  his  guardian.  If  he  is  above  that  age  he  may 
nominate  his  own  guardian,  who,  if  approved  by  the  court,  shall  be 
appointed  accordingly.  Such  nomination  may  be  made  before  a  justice 
of  the  peace,  notary  public  or  city  or  town  clerk  within  the  common- 
wealth who  shall  certify  the  fact  to  the  probate  court.  If  the  person 
nominated  is  not  approx'ed  by  the  court,  or  if  the  minor  resides  out  of  / 
the  commonwealth,  or  if  the  minor  after  being  cited  neglects  to  nomi-  S 
nate  a  suitable  person,  the  court  may  nominate  and  appoint  his  guardian  9 
in  the  same  manner  as  if  he  were  under  fourteen.  If  the  minor  is  a  mar-  10 
ried  woman  no  guardian  shall  be  appointed  without  such  notice  to  her  11 
husband  as  the  court  may  order.  In  the  matter  of  said  appointment  12 
and  all  subsequent  proceedings  relating  thereto,  the  United  States  13 
veterans'  bureau  or  its  successor  shall  be  deemed  to  be  a  party  in  interest  14 
and  shall  receive  such  notice  as  the  court  may  order,  if  the  ward  or  15 
proposed  ward  is  entitled  to  any  benefit,  estate  or  income  paid  or  pay-  16 
able  by  or  through  said  bureau  or  its  successor.  17 
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1  Section  .3.     A  father  or  mother  may  by  will  appoint,  subject  to  the  Testamentary 

2  approval  of  the  probate  court,  a  guardian  for  a  minor  child  whether  fl".  79!§6. 

3  born  at  the  time  of  making  the  will  or  afterward,  to  continue  during  fsVf',  las.  ^  ^' 

4  minority  or  for  a  less  time.     A  testamentary  guardian  appointed  by  f^gl  \?||'  ^  ^• 

5  will  of  a  parent  shall  ha\-e  the  same  powers  and  perform  the  same  duties  f^^-  "^'  5  5- 

0  relative  to  the  property  of  the  ward,  and,  if  the  other  parent  is  not  «  Met.  127. 
7  living,  relative  to  the  person  of  the  ward,  as  a  guardian  appointed  under 

S  section  two.     If  application  is  made  to  the  probate  court  for  the  appoint- 

9  ment  of  a  testamentary  guardian  after  the  appointment  of  a  guardian, 

in  whether  testamentary  or  otherwise,  has  been  made  by  such  court,  notice 

11  of  such  application  shall  be  given  to  such  guardian  previously  appointed, 

12  and  thereafter  the  court  may  remove  said  guardian  so  first  appointed 

13  and  appoint  in  his  place  the  person  applying  for  an  appointment  as 

14  testamentary  guardian  or  any  suitable  person,  or  it  may  appoint  the 
1.5  person  making  such  application  to  serve  as  guardian  with  the  guardian 
16  already  appointed  by  said  court. 

1  Section  4.     The  guardian  of  a  minor  unless  sooner  discharged  accord- J^°Y,"|j,  .^ 

2  ing  to  law  shall  continue  in  office  until  the  minor  reaches  twenty-one,  R  s.79,  §4. ' 

3  and  shall  have  the  care  and  management  of  all  his  estate. 

p.  S.  1.39.  §  4.  U.  L.  145,  §  4.  1902.  474.  1904.  16-3. 

1  Section  5.     The  guardian  of  a  minor  shall  have  the  custody  of  his  custody  and 

2  person  and  the  care  of  his  education,  except  that  the  parents  of  the  mm™r3'°°Effect 

3  minor,  jointly,  or  the  surviving  parent  shall  have  such  custody  and  said  c  l^^^ii^m. 

4  care  unless  the  court  otherwise  orders.     The  probate  court  may,  upon  fjf  J|' 

5  the  written  consent  of  the  parents  or  surviving  parent,  order  that  the  ^,  1 1°^- 

6  guardian  shall  have  such  custody;   and  may  so  order  if,  upon  a  hearing  is^i'.  no. 

7  and  after  such  notice  to  the  parents  or  surviving  parent  as  it  may  order,  isso.'  66. ' 

8  it  finds  such  parents,  jointly,  or  the  surviving  parent,  unfit  to  have  such  §"§4:41^' 

9  custody;   or  if  it  finds  one  of  them  unfit  therefor  and  the  other  files  §^§4,3"'^' 

10  in  court  his  or  her  written  consent  to  such  order.     The  marriage  of  a  \ioi'  tls 

11  female  under  guardianship  as  a  minor  shall  deprive  her  guardian  of  all  J?3J,' 283,  §  1. 

io      ■    I  1  1  1        I  •  I  1.      ,  *^  Cray,  44o. 

IZ  right  to  her  custodv  and  education,  but  not  01  the  care  and  possession  216  .Mass.  71. 

Ti      f    U  i  TP  i-  •  -1  ,.  „  .  219  Mass.  178. 

16  01  her  property.     It  a  corporation  is  appointed  guardian  of  a  minor,  221  Ma.ss.  108. 

14  the  court  may,  subject  to  the  right  of  his  parents,  or  of  the  husband  of  ^27  Mass.  77. 

15  a  female  minor,  as  provided  in  this  section,  award  the  custody  to  some 

16  suitable  person.     This  section  shall  not  apply  to  the  minor  children  of 

17  parents  divorced  within  or  without  the  commonwealth  or  between  whom 
IS  divorce  proceedings  are  pending  in  a  court  of  the  commonwealth. 

GUARDIANS   OF   INSANE   PERSONS   AND   SPENDTHRIFTS. 

1  Section  6.     Two  or  more  relatives  or  friends  of  an  insane  person,  or  Appointment  of 

2  the  mayor  and  aldermen  of  a  city  or  the  selectmen  of  a  town  in  which  fnTa'nepVson. 

3  he  is  an  inhabitant  or  resident,  or  the  department  of  mental  diseases,  1726^7,'  [f,  §  1. 

4  may  file  a  petition  in  the  probate  court  asking  to  have  a  guardian  ap-  ni7:i;9f'§\.'' 

5  pointed  for  him;   and  if  after  notice  as  provided  in  the  following  section  R^''|'|i'  59 

6  and  a  hearing  the  court  finds  that  he  is  incapable  of  taking  care  of  him.self,  g  ?:  i09,  §  8. 

7  it  shall  appoint  a  guardian  of  his  person  and  estate.     A  copy  of  such  ap-  R  l  ms,  §  e. 

8  pointment  shall  be  sent  by  mail  by  the  register  to  the  said  department.  1909:  lot'.  ^  ^' 

9  The  court  may  require  additional  medical  testimony  as  to  the  mental  i9i6^'285!'§  1. 

10  condition  of  the  person  alleged  to  be  insane  and  may  require  him  to  submit  ?2^ifs9.'505. 

11  to  examination.     It  may  also  appoint  one  or  more  physicians,  expert  in  ^^^l^^\^^- 
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7  Met.  388.       insanity,  to  examine  such  person  and  report  their  conclusions  to  the  12 

102'Masf  14.     court.    Reasonable  expense  incurred  in  such  examination  shall  be  paid  13 

232  Mass.  500.   ^^^^  ^f  ^j^^  gg^atc  of  such  persou  or  by  the  county  as  may  be  determined  by  14 

the  court.  15 


Notice. 
R.  S.  79,  §  9. 
G.  S.  108,  §  16; 
109,  §  8. 
P.  S.  139, 
117,  13. 
R.  L.  U5. 
§§  6.  12. 
1907,  169,  §  1. 
1909,  504, 
§S  99,  107. 
1911.  206,  5  1. 
1916,  285,  5  1. 
1930,  384,  §  2. 
5  Pick.  490. 
24  Pick.  115. 
7  Met.  388. 
4  Grav,  63. 
102  Mass.  14. 
154  Mass.  378. 
224  Mass.  145. 


Section  7.  Upon  such  petition  the  court  shall  cause  not  less  than 
seven  days'  notice  of  the  time  and  place  appointed  for  the  hearing  to 
be  given  to  the  alleged  insane  person,  to  the  department  of  mental 
diseases,  and,  if  the  alleged  insane  person  is  entitled  to  any  benefit,  estate 
or  income  paid  or  payable  by  or  through  the  United  States  veterans' 
bureau  or  its  successor,  to  said  bureau  or  its  successor,  except  that  the 
court  may,  for  cause  shown,  direct  that  a  shorter  notice  be  given.  No 
appointment  shall  be  made  without  such  notice  to  the  heirs  apparent  or  8 
presumptive  of  the  alleged  insane  person,  including  the  husband  or  9 
wife,  if  any,  as  the  court  may  order.  In  the  matter  of  said  petition  10 
and  all  subsequent  proceedings  relating  thereto  said  bureau  or  its  sue-  11 
cessor  shall  be  deemed  to  be  a  party  in  interest  if  the  alleged  insane  person  12 
is  so  entitled.  13 


Appointment 
of  guardian  of 
spendthrift. 
1783,  3i.  §  7. 
R.  S.  79, 
Hll,  12. 
1846,  249. 
G.  S.  109,  S  9. 
P.  S.  139,  §  8. 
1897,  173. 
R.  L.  145,  §  7. 
1907,  169,  §  2. 
1931,  394, 
§  134. 

2  Pick.  382. 
12  Pick.  152. 
221  Mass.  108. 


Section  8.  A  person  who,  by  excessive  drinking,  gaming,  idleness, 
or  debauchery  of  any  kind,  so  spends,  wastes  or  lessens  his  estate  as  to 
expose  himself  or  his  family  to  want  or  suffering,  or  any  town  to  charge 
or  expense  for  his  support  or  for  the  support  of  his  family,  may  be  ad- 
judged a  spendthrift.  The  board  of  public  welfare  of  the  town  of  which 
he  is  an  inhabitant  or  resident,  or  upon  which  he  is  or  may  become 
chargeable,  or  a  relati\-e  of  the  alleged  spendthrift,  may  file  a  petition 
in  the  probate  court,  stating  the  facts  and  circumstances  of  the  case  a 
and  praying  that  a  guardian  be  appointed.  In  towns  where  selectmen  9 
act  as  the  board  of  public  welfare  they  may  file  such  petition.  If  after  10 
notice  as  provided  in  the  following  section,  and  after  hearing,  the  court  11 
finds  that  he  is  a  spendthrift,  it  shall  appoint  a  guardian  of  his  person  12 
and  estate.  1^ 


Notice. 
1783,  38,  §  7. 
R.  S.  79,  I  12. 
G.  S.  108,  §  16; 
109,  §  9. 
P.  S.  139, 
§§8,  13. 
1897,  173. 
R.  L.  145, 
§§7,  12. 
1907,  169,  §  2. 


Section  9.  Upon  such  petition  the  court  shall  cause  not  less  than 
seven  days'  notice  of  the  time  and  place  appointed  for  the  hearing  to 
be  given  "to  the  alleged  spendthrift,  except  that  the  court  may,  for  cause 
shown,  direct  that  a  shorter  notice  be  given.  If  the  alleged  spendthrift 
is  a  married  woman,  no  guardian  shall  be  appointed  without  such  notice 
to  her  husband  as  the  court  may  order. 

12  Pick.  152. 


Effect  on  con- 
tracts, etc.,  of 
recording 
petition. 
1783,  38,  5  7. 
1818,  60. 
1826,  63,  I  1. 
R.  S.  79,  §  13. 
G.  S.  109,  5  10, 
P.  S.  139,  §  9. 
R.  L.  145,  §  8. 

12  Pick.  152. 

13  Pick.  206. 
21  Pick.  36. 
12  Gush.  324. 
97  Mass.  508. 
108  Mass.  46. 
130  Mass.  458. 


Section  10.  A  copy  of  the  petition,  with  the  order  of  notice  thereon, 
may  be  recorded  in  the  registry  of  deeds  for  the  county  and  district 
where  any  land  of  the  alleged  spendthrift  is  located;  and  if  a  guardian 
is  appointed  upon  such  petition,  all  contracts,  except  for  necessaries  or 
relative  to  land,  and  all  gifts,  sales  or  transfers  of  personal  property 
made  by  the  spendthrift  after  an  order  of  notice  upon  the  petition  has 
been  issued  by  the  probate  court,  and  all  contracts  relative  to  and  sales 
and  conveyances  of  land  made  by  the  spendthrift  after  such  record  in 
the  registry  of  deeds  for  the  county  and  district  where  the  land  lies, 
and  before  the  termination  of  the  guardianship,  shall  be  void. 

221  Mass.  108. 


1 

2 
3 
4 
5 
6 
7 
8 
9 
10 


142  Mass.  505. 


147  Mass.  15. 


151  .Mass.  354. 
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1  Section  11.     Any  probate  court  having  jurisdiction  of  the  property  Certain 

2  of  a  person  who  is  under  guardianship  as  a  spendthrift  may,  on  petition  spendthrift 

3  of  such  ward,  and  after  such  notice  as  the  court  may  determine,  authorize  "er?ed  to  wlfl' 

4  the  guardian  of  the  ward  to  pay  or  convey  such  portion  of  the  ward's  l^g_  75 

5  real  or  personal  estate,  either  principal  or  income,  as  the  court  may 

6  designate,  to  the  wife  or  any  child,  or  children,  or  grandchildren,  of  the 

7  ward;  and  such  property,  when  so  paid  or  conveyed,  shall  become  the 

8  property  of  the  donee  or  grantee. 

1  Section  12.    The  guardian  of  an  insane  person  or  spendthrift  shall  bradofTulrd- 

2  have  the  care  and  custody  of  the  person  of  his  ward,  except  as  provided  ian  of  insane 

3  in  section  twenty-four,  and  the  management  of  all  his  estate,  and  shall  spendthrift. 

4  give  the  bond  prescribed  in  section  one  of  chapter  two  hundred  and  five,  §§2,' 5, 7. 

5  except  that  the  conditions  relative  to  the  education  of  the  ward  shall  be  §§  io,  le. 

6  omitted. 

G.  S.  109,  §  12.  5  Mass.  427.  149  Mass.  57. 

P.  S.  139,  §  11.  5  Pick.  20.  155  Mass.  136. 

R.  L.  143,  §  10.  106  Mass.  501.  162  Mass.  582. 

1  Section  13.    The  guardian  of  an  insane  person  or  spendthrift  may  Termination  of 

2  be  discharged  by  the  probate  court,  upon  the  application  of  the  ward  or  r.  s.  79.  §  23. 

3  otherwise,  when  it  appears  that  the  guardianship  is  no  longer  necessary;  p'.'s.  i39.'§  12. 

4  except  that  in  the  case  of  an  insane  person  seven  days'  notice  of  the  fgog^soj  ^ '^' 

5  petition  shall  be  given  to  the  department  of  mental  diseases.  *  ^''^■ 

1916,  285.  5  1.  244  Mass.  183. 

TEMPORARY   GUARDIANS. 

1  Section  14.     Upon  petition  of  a  mayor  or  the  selectmen,  the  board  ^j.^°i°i"nd*' 

2  of  public  welfare,  the  department  of  mental  diseases,  or  other  person  in  ji'^g^ofn 

3  interest,  the  court  may,  if  it  finds  that  the  welfare  of  a  minor,  insane  p.  s.' 139,  §6. 

4  person  or  spendthrift  requires  the  immediate  appointment  of  a  tem-  1900!  345] 

5  porary  guardian  of  his  person  and  estate,  appoint  a  temporary  guardian  190V,  21.3;  523. 

6  of  such  minor,  insane  person  or  spendthrift,  with  or  without  notice,  1909,504,'^^°' 

7  and  may  in  like  manner  remove  or  discharge  him  or  terminate  the  trust.  i|i\'"2oe°''^' 

8  A  temporary  guardian  may  proceed  and  continue  in  the  execution  of  i|i6. 285,  §  1. 

9  his  duties,  notwithstanding  an  appeal  from  the  decree  appointing  him,  §_i3.5 

10  until  it  is  otherwise  ordered  by  the  supreme  judicial  court,  or  until  the  243  Mass!  274! 

11  appointment  of  a  permanent  guardian,  or  until  the  trust  is  otherwise 

12  legally  terminated. 

1  Section  15.     Such  temporary  guardian  shall,  until  otherwise  ordered,  j°"|"  *""* 

2  or  until  his  removal  or  the  appointment  of  a  permanent  guardian,  have  p*"|' f|?- . « 

3  the  same  powers  and  duties  relative  to  the  person  and  estate  of  the  ward  is97, 135.  §  2. 

4  as  permanent  guardians,  and  may  be  decreed  the  custody  of  the  person  §5  2,' 5. 

5  of  a  minor,  if  the  court  finds  the  parent  or  parents  unfit  therefor  or  if  ^'    '  ^*^' 

6  it  finds  one  of  them  unfit  therefor  and  the  other  consents  to  such  cus- 

7  tody  by  the  temporary  guardian  or  if  a  temporary  guardian  is  serving  or 

8  appointed  to  serve  in  place  of  a  temporary  guardian  removed.     If  such 

9  temporary  guardian  of  a  minor  is  appointed  pending  proceedings  for 

10  an  order  for  custody  under  section  five  or  for  the  removal  of  a  guardian 

11  of  a  minor,  he  shall  have  the  sole  custody  and  control  of  the  ward  during 

12  the  pendency  of  such  proceedings.     Upon  the  termination  of  his  powers, 

13  a  temporary  guardian  shall  deliver  to  the  guardian  or  such  person  as 
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is  otherwise  lawfully  authorized  to  receive  it  the  estate  of  the  ward  in  his  14 
hands.  A  guardian  may  be  admitted  to  prosecute  an  action  commenced  15 
by  a  temporary  guardian.  16 


Appointment. 
1898,  527.  §  1. 
1901,  125,  §  1. 
R.  L.  145,  §  40. 
1903.  96. 
1905,  127,  I  1. 
1907.  169,  §  3. 
204  Mass.  358. 
211  Mass.  246. 
216  Mass.  394. 
221  Mass.  315. 
225  Mass.  22. 
228  Mass.  225. 


CONSERVATORS. 

Section  16.     If  a  person  by  reason  of  advanced  age  or  mental  weak-  1 

ness  is  unable  to  properly  care  for  his  property,  the  probate  court  may,  2 

upon  his  petition  or  upon  the  petition  of  one  or  more  of  his  friends,  if  3 

after  notice  as  provided  in  the  following  section  and  after  hearing  it  4 

appears  that  such  person  is  incapable  of  properly  caring  for  his  property,  5 

appoint  a  conservator  to  have  charge  and  management  of  his  property,  6 

subject  to  the  direction  of  the  court'.  7 

250  .Mass.  177. 


Notice. 
1898,  527, 
1901,  125, 
R.  L,  145, 
1903,  96. 
1905,  127, 
1907,  169, 
1911,  206. 
1930,  384, 
216  Mass. 
250  Mass. 


§1. 
§1. 

§40. 

SI. 
§3. 

§3. 
394. 
177. 


Section  17.  Upon  the  filing  of  such  petition  the  court  shall  appoint  1 
a  time  and  place  for  a  hearing,  and  shall  cause  not  less  than  seven  days'  2 
notice  thereof  to  be  given  to  the  person  for  whom  a  conservator  is  to  be  3 
appointed,  except  that  the  court  may  for  cause  shown  direct  that  a  4 
shorter  notice  be  given.  No  appointment  shall  be  made  without  such  5 
notice  to  the  heirs  apparent  or  presumptive  of  such  person,  including  the  6 
husband  or  wife,  if  any,  and,  if  such  person  is  entitled  to  any  benefit,  7 
estate  or  income  paid  or  payable  by  or  through  the  United  States  vet-  8 
erans'  bureau  or  its  successor,  to  said  bureau  or  its  successor,  as  the  court  9 
may  order.  If  the  person  for  whose  property  the  conservator  is  to  be  10 
appointed  is  himself  the  petitioner  or  assents  in  writing  to  the  petition,  11 
no  notice  shall  be  required,  except  to  said  bureau  or  its  successor  if  such  12 
person  is  so  entitled.  13 


Discharge. 
1901,  125,  §  2. 
R.  L.  145,  §  40. 
1903,  96. 
1905,  127,  §  1. 
1907,  169,  §  3. 
216  Mass.  394. 


Section  18.  A  conservator  may  be  discharged  by  the  probate  court 
upon  the  application  of  the  ward,  or  otherwise,  when  it  appears  that 
the  conservatorship  is  no  longer  necessary.  But  a  conservator  of  the 
property  of  a  married  person  shall  not  be  discharged  without  such  notice 
as  the  court  may  order  to  the  husband  or  wife  of  such  person. 


Bond. 

1898,  527,  §  2. 
R.  L.  145,  §  41. 
1910,  95. 
225  Mass.  22. 


Powers. 
1898,  627,  §  2. 
R.  L.  145,  §  41. 
1910,  95. 
1915,  23. 
228  Mass.  225. 
239  Mass.  295. 
244  Mass,  401. 
258  Mass.  417. 


Section  19.     A  conservator  shall  give  bond  like  that  required  of  1 

guardians  of  insane  persons  omitting  the  conditions  relative  to  the  2 

custody  of  the  ward.  3 

228  Mass.  225.  3  Op.  A.  G.  252. 

Section  20.     A  conservator  shall  have  the  same  powers  and  duties,  1 

except  as  to  the  custody  of  the  person,  as  a  guardian  of  an  insane  person;  2 

and  all  laws  relative  to  the  jurisdiction  of  the  probate  court  over  the  3 

estate  of  a  person  under  guardianship  as  an  insane  person,  including  the  4 

management,  sale  or  mortgage  of  his  property  and  the  payment  of  his  5 

debts,  shall  be  applicable  to  the  estate  of  a  person  under  conservatorship.  6 


Temporary 
conservator. 

1918,  257, 
§  396. 

1919,  5. 

1920,  2. 


Section  21.     Upon  the  petition  of  a  person  of  advanced  age  or  mental  1 

weakness  or  of  a  friend,  the  probate  court  may,  if  it  finds  that  the  wel-  2 

fare  of  the  person  of  advanced  age  or  mental  weakness  requires  the  im-  3 

mediate  appointment  of  a  temporary  conservator  of  his  property,  appoint  4 

such  temporary  conservator,  with  or  without  notice,  and  may  in  like  5 

manner  remove  or  discharge  him  or  terminate  the  trust.     Such  tempo-  6 

rary  conservator  shall,  until  otherwise  ordered,  or  until  his  removal  or  7 

the  appointment  of  a  permanent  conservator  or  guardian,  have  the  same  8 


Chap.  201.]  guardians  and  conservators.  2571 

9  powers  and  duties  as  a  permanent  conservator.     He  shall  be  subject  to 
10  ail  laws  relative  to  permanent  conservators  so  far  as  applicable. 

1  Section  22.     If  a  conservator  or  a  guardian  for  an  insane  person  or  Allowance  for 

2  spendthrift  is  appointed,  the  court  shall  make  an  allowance,  to  be  paid  il2'6!'63,  §  2. 

3  by  the  conservator  or  guardian,  for  all  reasonable  expenses  incurred  by  §!  si  lob.S'li. 

4  the  ward  in  opposing  the  petition. 

p.  S.  139.  §  10.  R.  L.  143,  I  9.  1915.  23. 

GUARDLtNS   AND   CONSERVATORS   OF  IVL\RRIED   WOMEN. 

1  Section  2.3.     If  a  married  woman  owns  property,  real  or  personal,  g'^s°'io8'T\'6 

2  a  guardian  or  con,servator  may  be  appointed  for  her  for  the  same  causes,  p  ^  '39.  §  is. 

3  in  the  same  manner,  and  with  the  same  powers  and  duties,  as  if  she  were  i9i5, 23. ' 

4  sole,  except  as  otherwise  pro\uded  in  this  chapter. 

1  Section  24.     The  guardian  of  a  married  woman  shall  not  have  the  Guardian  not  to 

2  care,  custody  or  education  of  his  ward,  except  in  case  of  the  insanity  of  et'c^roTward!' 

3  her  husband,  or  of  his  abandoning  her  by  absenting  himself  from  the  G.'^s^'io8?'§  17. 

4  commonwealth  and  making  no  sufficient  provision  for  her. 

p.  S.  139.  §  U.  R.  L.  145,  §  13. 

1  Section  25.     The  guardian  or  conservator  of  a  married  woman  shall  n^t"o  appiy'^" 

2  not,  except  as  provided  in  section  ninety-six  of  chapter  one  hundred  and  property  to  her 

0  1  11  pi*i  !•  r-i  support  wifh- 

3  twenty-three,  apply  the  property  01  his  ward  to  the  maintenance  or  her-  out  leave  of 

4  self  and  her  family  while  she  is  married,  unless  he  is  thereto  authorized  o.  s.  los,  §  is. 

5  by  the  probate  court  on  account  of  the  inability  of  her  husband  suitably  r'  i;.\«,  §  u. 

6  to  maintain  her  or  them,  or  for  other  cause  which  the  court  considers  ^®^^'  ^^' 

7  sufficient. 

1  Section  26.     If  a  married  woman  is  by  reason  of  insanity  incompe-  Guardian  for 

2  tent  to  release  her  right  of  dower  or  of  homestead,  a  guardian  may  be  wonmn'htring 

3  appointed  for  her  in  the  same  manner  as  if  she  were  sole,  with  the  powers  "tc''*  °' ''°""' 

4  and  duties  given  to  guardians  of  married  women  who  own  property,  and  s?^®']®®' 

5  the  husband  or  any  suitable  person  may  be  appointed  such  guardian.      l?"'!^*' 

G.  S.  108,  §  19.  P.  S.  139,  §  16.  1890,  259.  R.  L.  145,  §  15. 

GUARDIANS   AND    CONSERVATORS   OF   NON-RESIDENTS. 

1  Section  27.     If  a  person  who  is  liable  to  be  put  under  guardianship  Appointment. 

2  or  conservatorship  under  this  chapter  resides  out  of  the  commonwealth  r.  s'  79.'  §  28. 

3  and  has  any  estate  therein,  a  friend  of  such  person  or  any  one  interested  p.  1. 139,' §  n.' 

4  in  his  estate,  in  expectancy  or  otherwise,  may  apply  to  the  probate  court  I915;  23^'  *  '^' 

5  for  a  county  where  there  is  such  estate,  which,  after  notice  to  all  persons  *  Alien.  466. 

6  interested  and  a  hearing,  may  appoint  a  guardian  or  conservator  for  him. 

1  Section  28.     Such   guardian   or   conservator   shall   have   the   same  Powers  and 

2  powers  and  duties  relative  to  any  estate  of  the  ward  found  within  the  r"  s';''79.  §  29. 

3  commonwealth,  and  also  in  the  case  of  a  guardian,  relative  to  the  person  p.  i:  139:  i it 

4  of  the  ward  if  he  comes  to  reside  therein,  as  other  guardians  or  conserva-  J^jg;  23°'  ^  ^^' 

5  tors  appointed  under  this  chapter. 

13  Met.  80.  2  .\llen.  206.  4  .illen,  321. 

1  Section  29.     Such  guardian  or  conservator  shall  give  the  same  bond  r°s'''79  §  so 

2  as  is  required  of  other  guardians  and  conservators  appointed  under  this  ^-  ^- 1^^-  ^  i^- 
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1879, 184.         chapter,  except  that  the  conditions  relative  to  inventory,  disposal  of  the    3 


p.  S.  139,  §  19. 


R.  li.  145,  §  18.  estate  and  effects,  and  the  account  to  he  rendered  by  him  shall  be  confined    4 


1915,  23. 


to  such  estate  and  effects  as  come  to  his  hands  in  this  commonwealth. 


Proceedings  for 

non-resident 

guardian  of 

non-resident 

ward  to  receive 

ward's  estate 

here. 

1875,  189. 

1880,  154. 

P.  S.  139,  §  20. 

1900,  232. 

R.  L.  145,  §  19. 

190  Mass.  40. 

254  Mass.  325. 


Section  30.  If  a  resident  of  another  state  is  entitled  to  real  or  per-  1 
sonal  property  of  any  description  in  this  commonwealth,  and  is  under  2 
the  guardianship  of  a  person,  also  resident  in  such  other  state,  who  pro-  3 
duces  to  the  probate  court  of  the  coimty  where  such  property  or  the  4 
principal  part  thereof  is  situated  a  full  and  complete  and  duly  exempli-  5 
fied  or  authenticated  transcript  from  the  records  of  a  court  of  competent  6 
jurisdiction  in  such  other  state,  showing  that  he  has  there  been  appointed  7 
such  guardian,  and  has  given  a  bond  and  security  in  double  the  value  of  8 
the  property  of  such  ward,  such  transcript  may  be  recorded  in  such  pro-  9 
bate  court,  and  such  guardian  shall  be  entitled  to  receive  from  such  10 
court  letters  of  guardianship  of  the  estate  of  such  ward  in  this  common-  11 
wealth  which  shall  authorize  him  to  care  for  and  manage  the  real  and  12 
personal  property  of  such  ward,  to  collect  the  rents  and  profits  there-  13 
from  and  to  demand,  sue  for  and  recover  any  such  property,  and  to  remove  14 
any  of  the  movable  property  or  estate  of  such  ward  out  of  this  common-  15 
wealth,  if  such  removal  will  not  conflict  with  the  terms  and  limitations  16 
attending  the  right  by  which  the  ward  holds  the  same.  Such  probate  17 
court  may  also  order  any  resident  guardian,  executor  or  administrator  18 
who  has  any  of  the  estate  of  such  ward  to  deliver  the  same  to  any  person  19 
who  has  taken  out  letters  of  guardianship  as  aforesaid.  20 


Guardian,  etc., 
appointed  here 
may  transfer 
property  to 
foreign  guard- 
ian, etc. 
1858,  117. 
G.  S.  109,  §  23. 

1861.  130. 

1862,  139. 
1866,  122,  §  1. 
P.  S.  139,  §  39. 
R.  L.  146,  §  25. 
1907,  219. 


Section  31.  A  guardian  or  conservator  appointed  within  this  com- 
monwealth, whose  ward  removes  from  or  resides  out  of  this  common- 
wealth, may  transfer  and  pay  over  the  whole  or  any  part  of  the  ward's 
personal  property  to  a  guardian,  conservator,  trustee,  committee  or 
other  official  appointed  by  competent  authority  in  the  state  or  country 
where  the  ward  resides,  upon  such  terms  and  in  such  manner  as  the 
probate  court  by  which  he  was  appointed  may,  after  notice  to  all  parties 
interested,  decree  upon  petition  filed  therefor. 


1915,  23. 


149  Mass.  57. 


254  Mass.  325. 


Transfer  of 
estate  of  ward 
who  has  no 
guardian,  etc., 
in  the  common- 
wealth. 
1866.  122,  §  2. 
1877,  127. 
P.  S.  139,  §  40. 
R.  L.  145.  §  36. 
1915,  23. 


Section  32.  An  executor,  administrator  or  trustee  who  has  in  his 
hands  personal  property  belonging  to  a  person  under  guardianship  resid- 
ing out  of  this  commonwealth  and  having  no  guardian  or  conservator 
appointed  therein  may  pay  over  and  transfer  the  whole  or  any  part  of 
such  personal  property  to  a  guardian,  trustee  or  committee  appointed 
by  competent  authority  in  the  state  or  country  where  such  person 
resides,  upon  the  same  terms  and  in  the  same  manner  as  pro\'ided  in 
the  preceding  section. 


Removal,  etc., 
of  guardian, 
etc.,  and  ap- 
pointment of 
successor. 
1789,  46. 
1817,  190.  §  36. 
R.  S.  79,  §  22. 
G.  S.  109,  §  24. 
P.  S.  139,  §  21. 
R.  L.  145,  §  22. 
1915,  23. 
4  Pick.  283. 


REMOVALS,   resignations,   ETC. 

Section  33.  If  a  guardian  or  conservator  becomes  insane  or  otherwise 
incapable  of  performing  his  trust  or  is  unsuitable  therefor,  the  probate 
court,  after  notice  to  him  and  to  all  other  persons  interested,  may  remove 
him.  Upon  the  request  of  a  guardian  or  conservator,  the  probate  court 
may  allow  him  to  resign  his  trust.  Upon  such  removal  or  resignation, 
and  upon  the  death  of  a  guardian  or  conservator,  another  may  be  ap- 
pointed in  his  stead. 

8  Pick.  143.  105  Mass.  501.  155  Mass.  433. 

11  Met.  104.  128  Mass.  587.  227  Mass.  77. 

4  Gray,  63. 
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GUARDI-ANT   AD   LITEM   AND  NEXT  FRIEND. 

1  Section  34.     If,  under  the  terms  of  a  written  instrument  or  other-  Appointment. 

2  wise,  a  minor  or  person  under  disability,  or  a  person  not  ascertained  or  not  f896?456,  §  i. 

3  in  being,  may  be  or  may  become  interested  in  any  property  real  or  per-  fgoe,'  111,'  f  i^' 

4  sonal,  the  court  in  which  any  action,  petition  or  proceeding  of  any  kind  ^^°  ^*^|-  HI- 

5  relative  to  or  affecting  any  such  estate  is  pending  may,  upon  the  repre-  |27  Mass  392. 

6  sentation  of  any  party  thereto,  or  of  any  person  interested,  appoint  a 

7  suitable  person  to  appear  and  act  therein  as  guardian  ad  litem  or  next 

8  friend  of  such  minor  or  person  under  disability  or  not  ascertained  or  not  in 

9  being;  and  a  judgment,  order  or  decree  in  such  proceedings,  made  after 

10  such  appointment,  shall  be  conclusive  upon  all  persons  for  whom  such 

1 1  guardian  ad  litem  or  next  friend  was  appointed. 

1  Section  35.    The  reasonable  expenses  of  such  guardian  ad  litem  or  Expenses. 

2  next  friend,  including  compensation  and  counsel  fees,  shall  be  determined  r*^l.  tw,  1 24. 

3  by  the  court  and  paid  as  it  may  order,  either  out  of  the  estate  or  by  the  ^^^  '^^"^^  ^^^' 

4  plaintiff  or  petitioner.     If  such  expenses  are  to  be  paid  by  the  plaintiff 

0  or  petitioner  execution  therefor  may  issue  in  the  name  of  the  guardian 
6  ad  litem  or  next  friend. 

1  Section  36.     Nothing  in  this  chapter  shall  affect  the  power  of  a  Provisions  of 

2  court  to  appoint  a  guardian  to  defend  the  interests  of  a  minor  impleaded  lo'pre*'ven't''ap-' 

3  in  such  court,  or  interested  in  a  suit  or  matter  there  pending,  nor  the  gSJTrdTa^Id' 

4  power  of  such  court  to  appoint  or  allow  a  person,  as  next  friend  for  a  Jj.'!™/^  °"^ 

5  minor,  to  commence,  prosecute  or  defend  a  suit  in  his  behalf. 

R.  S.  79.  §  S.  1S96.  456,  §  3.  8  Gush.  506. 

G.  S.  109,  §  7.  R.  L.  145,  5  39.  Ill  Mass.  265. 

P.  S.  139,  §  43.  1917,  326.  116  Mass.  377. 

general  powers  .and  duties  of  guardlans  and  conservators. 

1  Section  37.     A  guardian  or  conservator  shall  pay  all  just   debts  To  pay  debts, 

2  which  are  due  from  his  ward  out  of  the  personal  property,  if  sufficient,  sent  t"a'Jd  m"' 

3  and,  if  not,  out  of  the  real  property,  upon  obtaining  a  license  for  the  I726-7, 12,  §  5. 

4  sale  thereof  as  provided  in  chapter  two  hundred  and  two.     He  shall  }7i7l8'9'''§3^' 

5  settle  all  accounts  of  his  ward  and  demand,  sue  for  and  receive  all  debts  \l^l'  ^g' §  *■ 

6  due  to  him  or,  with  the  approval  of  the  probate  court,  may  compromise  R-  s'vg,  §  17. 

7  the  same  and  give  a  discharge  to  the  debtor.     He  shall  appear  for  and  p.  s.  139,' §  29.' 

8  represent  his  ward  in  all  actions,  suits  and  proceedings,  unless  another  1915;  23.'''  ^  ^^' 

9  person  is  appointed  therefor  as  guardian  ad  litem  or  next  friend. 

4  Mass.  147.  8  Allen,  311.  149  Mass.  57. 

5  Mass.  299.  10  Allen,  463.  151  Mass.  354. 

6  Mass.  58.  97  Mass.  508.  155  Mass.  136. 

13  Mass.  2.J7.  99  Mass.  29.  168   Mass.  215.  573. 

14  Mass.  207.  100  Mass.  239.  170  Mass.  499. 
1  Pick.  314.  101  Mass.  60.  171  Mass.  303. 
5  Pick.  431.  106  Mass.  501.  173  Mass.  140. 

13  Pick.  206.  Ill  Mass.  265.  ISO  Mass.  303. 

14  Pick.  2S0.  120  Mass.  487.  182  Mass.  332. 
19  Pick.  346,  506.  128  Mass.  116.  184  Mass.  545. 
21  Pick.  36.  132  Mass.  414.  190  Ma.ss.  117 
24  Pick.  115.  133  Mass.  531.  204  Mass.  522. 

8  Gush.  587.  136  Mass.  219.  240  Mass.  363. 

9  Gray,  84,  255.  146  Mass.  40.  256  Mass.  177. 
5  Allen,  464. 


1  Section  38.     He  shall  manage  the  estate  of  his  ward  frugally  and  Support  of 

2  without  waste,  and  shall,  except  as  otherwise  provided,  apply  the  same,  famiK^ 

3  so  far  as  may  be  necessary,  to  the  comfortable  and  suitable  maintenance  1731-2!  u!  s  i. 

4  and  support  of  the  ward  and  his  family.     If  the  income  and  profits  are  niseis?'!  4*' 
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1806,  102. 
R.  S.  79,  §  1 
G.  S.  109,  § 
P.  S.  l,-?9,  5  : 
E.  L.  145,  § 
1915,  23. 
1930,  138,  I 
1  Pick.  527. 
18  Pick.  1. 


^     insufficient  for  that  purpose,  he  may  sell  the  real  estate  upon  obtaining  5 

19-  a  license  therefor,  and  shall  apply  the  proceeds  of  such  sale,  so  far  as  6 

26.  may  be  necessary,  for  the  maintenance  and  support  of  the  ward  and  7 

1.    his  family.     Such  license  and  the  application  therefor  shall  state  whether  8 

the  ward  is  married  or  single.  9 


20  Pick.  UG. 
4  Allen,  426. 
8  Allen,  427. 
10  Allen,  59. 


109  Mass.  2.52. 
120  Mass.  487. 
157  Mass.  73. 
160  Mass.  232. 


181  Mass.  539. 
190  Mass.  459. 
267  Mass.  378. 


Partition. 
1727,  5. 
1783,  41,  §  1. 
R.  S.  79,  §  19. 
1852,  248. 
G.  S.  109,  §  20, 
P.  S.  139,  §  31. 
R.  L.  145,  §  27. 
1915,  23. 

1918,  257, 
§395. 

1919,  5. 

1920,  2. 

1  Pick.  221, 
314. 


Section  39.  A  guardian  or  conservator  may  make  partition  of  his 
ward's  real  property  if  lying  in  common  and  undivided,  either  upon 
petition  for  partition  or  otherwise,  as  fully  and  in  like  manner  as  the 
ward  could  do  if  he  were  under  no  disability,  may  assign  and  set  out 
dower  in  his  ward's  estate  to  any  widow  entitled  thereto,  and  may  ap- 
point an  appraiser  of  real  property  on  an  execution  either  against  or  in 
favor  of  his  ward;  except  that  when  the  guardian  or  conservator  has  an 
interest  adverse  to  that  of  his  ward  no  partition  shall  be  made  without 
the  appointment  of  a  guardian  ad  litem. 


Support  of  Section  40.    The  probate  court  may,  upon  the  petition  of  a  guardian 

irarents.  entitled  to  the  custody  of  his  minor  ward,  during  the  lifetime  of  either 

R^^L.  145'  5  28.  or  both  of  his  parents,  and  after  notice  to  all  parties  interested,  order 
1931,364.         ^jj^  require  said  parents  or  either  of  them  to  contribute  to  the  support 
and  maintenance  of  such  minor  in  such  amounts  and  at  such  times  as  it 


determines  are  just  and  reasonable,  and  may  issue  process  of  attachment 
and  execution  on  the  property  of  the  parents  or  either  of  them,  and 

sections  thirteen  and  fourteen  of  chapter  two  hundred  and  eight  shall  8 

apply  thereto  so  far  as  appropriate.     Such  parent  or  parents  may  be  9 

required  to  give  a  bond  conditioned  to  comply  with  such  order  and  10 

payable  to  the  judge  of  said  court  and  his  successors  in  such  sum  and  11 

with  such  sm-eties  as  the  court  orders.     The  court  may  from  time  to  12 

time,  upon  application  of  either  party,  revise  or  alter  such  order  or  make  1.3 

such  new  order  or  decree  as  the  circumstances  of  the  parents  or  the  14 

benefit  of  the  minor  may  require.  15 


Application  of 
minor's  prop- 
erty to  his 
support  during 
father's  life. 
R.  S.  78,  §  2. 
1844,  88. 
G.  S.  109,  5  21. 
P.  S.  139,  §  32. 
R.  L.  145,  §  29. 
2  Mass.  415. 
4  Mass.  97. 
8  Gush.  587. 
8  Allen,  125. 
144  Mass.  25. 


Section  41.     If  a   minor,   who  has  a   father  living,   has    property  1 

sufficient  for  his  maintenance  and  education  in  a  manner  more  expensive  2 

than  the  father  can  reasonably  afford,  regard  being  had  to  the  situation  3 

of  the  father's  family  and  to  all  the  circumstances  of  the  case,  the  pro-  4 

bate  court  may  order  that  such  expenses  of  the  maintenance  and  educa-  5 

tion  of  such  child  as  it  determines  are  reasonable  may  be  defrayed  out  6 

of  his  own  estate;   and,  if  necessary,  his  real  property  upon  obtaining  7 

license  therefor  may  be  sold  for  that  purpose  by  the  guardian.  8 

164  Mass.  422.  181  Mass.  539. 


fhudrmof  Section  42.     The  probate  court  may,  upon  the  application  of  the 

undCT  "uar™  guardiau  of  an  insane  person  or  of  a  child  or  the  guardian  of  a  child  of  an 
ianship.  insauc  pcrsoii,  after  notice  to  all  other  persons  interested,  authorize  and 

p.  s.' 139,  §  33.  require  the  guardian  of  such  insane  person  to  apply  to  the  maintenance 
■    ■      '       ■  and.  education  of  any  child  or  children  of  said  ward  such  portion  as  the 

court  orders  of  the  estate  of  the  ward,  which  is  not  required  for  his 

maintenance  and  support. 
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1  Section  43.    The  probate  court  for  the  county  where  a  guardian  support  of  wife 

2  of  an  insane  person  has  been  appointed  may  make  an  allowance  out  of  undeTgSrrd-"" 

3  the  estate  of  such  insane  person  for  the  support  of  his  wife,  to  be  paid  'ismI'Sss. 

4  to  her  by  the  guardian  during  the  continuance  of  the  guardianship  in  q  *g'  jgj  .  26 

5  such  manner  as  the  court  orders. 

1862,  116.  P.  S.  139.  §  34.  R.  L.  145,  §  31.  160  Mass.  232. 

1  Section  43A.    The   probate   court,   upon   the    application   of   the  support  of 

2  guardian  or  dependent  parent  of  an  insane  person,  and  after  such  notice  pa^Intl'^of 

3  to  all  other  persons  interested  as  it  directs,  may  authorize  such  guardian  under'' J'uard"^ 

4  to  apply  towards  the  support  of  such  dependent  parent  such  portion  of  i9"3''i'*'4.So 

5  the  estate  of  such  insane  person  not  required  for  his  own  maintenance 

0  and  support  as  it  may  order. 

1  Section  44.     The  probate  court  may,  after   notice  to  all  persons  Purchase  of 

2  interested,  authorize  a  guardian  or  conservator  to  obtain  by  purchase  dowe^etc, 

3  the  release  and  conveyance  of  a  right  of  dower  or  curtesy,  homestead,  p"rol)eny.  "^' 

4  life  estate,  estate  for  years  or  other  interest,  vested  or  contingent,  held  p^'s'f3'9'i35 

5  or  owned  by  any  person  in  or  to  any  real  property  of  his  ward,  and  to  f^^- 1^^.  §  32. 

6  make  any  contract  relative  to  such  right  or  interest  which  may  be 

7  necessary  to  effect  such  purchase. 

1  Section  45.     If  property,  rights  or  benefits  given  by  will  or  by  law  Election, 

2  depend  upon  the  election,  waiver  or  other  act  of  a  person  incompetent  Me'rclseTf 

3  by  reason  of  insanity  or  minority  to  perform  the  same,  his  guardian  may  guardian,  etc. 

4  make  such  election  or  waiver  or  perform  such  act;    provided,  that  no  p^g^'fa^g,  §36 

5  waiver  of  the  provisions  of  a  will  under  this  section  shall  be  valid  until  fgil  gl^'j^^^- 

6  approved  by  the  probate  court  after  notice  to  such  persons,  if  any,  as  1924!  s.' 

7  the  coiu-t  shall  deem  proper  and  a  hearing  thereon,  and  provided  also  153  Mass!  137! 

8  that  if  a  power  is  vested  in  an  insane  person  for  his  own  benefit,  or  his  ^^'  "^'^^^^  ^'''' 

9  consent  is  required  for  the  exercise  of  any  power  where  the  power  of  con- 

10  sent  is  in  the  nature  of  a  beneficial  interest  in  himself,  his  guardian  may, 

11  by  order  of  the  probate  court,  made  after  notice  to  such  persons,  if  any, 

12  as  the  court  shall  deem  proper,  exercise  the  power  or  give  the  consent 

13  in  such  manner  as  shall  be  authorized  or  directed  by  the  order. 

1  Section  46.     Upon  taking  an  in\entory,  the  estate  and  effects  com-  Appraisal ot 

2  prised  therein  shall  be  appraised  in  the  manner  required  by  section  sLx  of  iln^igo,  §  34. 

3  chapter  one  hundred  and  ninety-five. 

R.  S.  79,  §  20.  G.  S.  109,  I  17.  P.  S.  139,  §  37.  R.  L,  14.5.  §  34. 

1  Section  47.     The  probate  court  may,   upon  the   application  of  a  Saie  of  personal 

2  guardian  or  conservator  or  of  any  person  interested  in  the  estate  of  a  wa'S"'^" 

3  ward,  after  notice  to  all  other  persons  interested,  authorize  or  require  ism,' 54°'§  3^^' 

4  the  guardian  or  conservator  to  sell  and  transfer  any  personal  property  §  I  io9,S^22. 

5  held  by  him  as  guardian  or  conservator  and  to  invest  the  proceeds  thereof  E  f  ^^^^  m 

6  and  all  other  money  in  his  hands  in  such  manner  as  may  be  for  the  best  l^^-  23^ 

7  interest  of  all  concerned.     Said  court,  after  such  notice,  if  any,  as  it  may  20  Pick.~ii6. 

8  require,  may  make  such  further  order  and  give  such  directions  as  the  s  Alien!  i'5,^427. 

9  case  may  require  for  the  management,  investment  and  disposition  of  les  Mass!  573! 
10  the  estate  in  the  hands  of  the  guardian  or  conservator. 

190  Mass.  27,  459.  256  Mass.  351. 
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[Chap.  201. 


Recovery  of 
property  ()f 
ward  which  has 
been  embez- 
zled, etc. 
1726-7,  12, 
§§2,3. 
1731-2,  14, 
§§  2,  3. 

1737-8,  9,  §  2. 
1783,  38,  §  3. 
R.  S.  79.  §  27. 
1857,71,  §2. 
G.  S.  109,  §  30. 
P.  S.  139,  §  42. 
R.  L.  145,  §  38. 


Section  48.     Upon  complaint  to  the  probate  court  by  a  guardian,  1 

conservator,  ward,  creditor  or  other  person  interested  in  the  estate  of  a  2 

ward  or  by  a  person  having  claims  thereto  in  expectancy  as  heir  or  other-  3 

wise,  against  any  one  suspected  of  having  fraudulently  received,  con-  4 

cealed,  embezzled  or  conveyed  away  any  of  the  property,  real  or  personal,  5 

of  the  ward,  the  court  may  cite  and  examine  such  suspected  person,  6 

although  he  is  the  guardian  or  conservator,  in  the  manner  and  subject  7 

to  the  penalties  provided  in  section  forty-four  of  chapter  two  hundred  8 

and  fifteen.  9 


1915,  23. 


11  Gray,  210. 


Pro\'ision  for 
burial  expenses 
of  wards. 
1930,  237. 


Section  48A.  Upon  application  therefor  by  a  conservator  or  by  a  1 
guardian  of  an  insane  person  or  a  spendthrift,  whose  ward  is  a  resident  2 
of  the  commonwealth,  the  probate  court,  after  such  notice  as  it  deems  3 
necessary,  and  a  hearing,  may  authorize  him  to  deposit,  for  the  purpose  4 
hereinafter  stated,  in  a  savings  bank,  or  in  the  savings  department  of  a  5 
trust  company,  within  the  commonwealth,  not  exceeding  one  hundred  6 
and  fifty  dollars,  to  be  expended  solely  for,  or  towards  the  expense  of,  7 
the  burial  of  his  ward.  Such  deposit  shall  be  made  in  the  name  of  the  8 
judge  of  probate  for  the  time  being,  and  shall  be  subject  to  the  order  9 
of  the  judge  and  of  his  successors  in  office.  The  person  making  such  10 
deposit  shall  file  in  the  probate  court  a  memorandum  thereof  and  the  11 
deposit  book,  and  the  amount  so  deposited  shall,  for  the  purpose  of  the  12 
accounting  by  such  guardian  or  conservator,  be  allowed  as  a  payment.  13 
Upon  the  death  of  such  ward,  the  probate  court  may,  upon  application  14 
and  after  like  notice  and  hearing,  authorize  the  payment  of  such  sum,  15 
together  with  any  accrued  interest  thereon,  to  the  executor  of  the  will  16 
of  such  ward  or  to  the  administrator  of  his  estate,  to  be  expended  by  17 
him  only  for  the  purpose  hereinbefore  stated ;  provided,  that  any  balance  18 
remaining  after  the  payment  of  such  expense  shall  become  general  assets  19 
of  the  estate.  20 


agents  of  non-resident   GUARDIANS  AND   CONSERVATORS. 

felfdeVt^guard-       Section  49.     Scctious  eight,  nine  and  ten  of  chapter  one  hundred  and     1 
Le^vato™         ninety-five  shall  apply  to  non-resident  guardians  and  conservators.  2 

1889,462.  1893,118.  R.  L.  145,  §  42. 


Chap.  202.]    sales,  etc.,  of  real  estate  by  executors,  etc. 
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CHAPTER    202. 

SALES.  MORTGAGES  AND  LEASES  OF  REAL  ESTATE  BY  EXECUTORS, 
ADMINISTRATORS,  GUARDIANS  AND  CONSERVATORS. 


Sect. 

BALES. 

1.  Sale  of  real  estate  to  pay  debts,  etc. 

2.  Real  estate  subject  to  sale. 

3.  Sale  free  of  dower  or  curtesy. 

4.  Undevised  real  estate  first  liable  to  be 

sold. 

5.  Sale  of  real  estate  of  ward. 

6.  Venue. 

7.  Form  of  petition. 

8.  Whole  may  be  sold  if  partial  sale  would 

injure  residue. 

9.  Marshalling  assets  under  a  will. 

10.  Notice  on  petition  of  executor  or  ad- 

ministrator. 

11.  Notice  on  petition  by  guardian  or  con- 

servator. 

12.  License  to  guardian  of  spendthrift  or 

insane  person,  notice  required. 

13.  No  license  if  bond  given  to  pay  debts. 

14.  Public  or  private  sale  of  real  estate. 

15.  Notice  of  sale  by  auction. 

16.  Perpetuation  of  evidence  of  giving  of 

notice. 

17.  Adjournment  of  sale. 

IS.  Recovery  of  possession  of  land  fraudu- 
lently conveyed. 

19.  Sale  of  real  property  by  administrator, 

etc.,  for  distribution. 

20.  Time  within  which  real  estate  is  liable 

to  be  sold  for  payment  of  debts. 

SALES    BY    GUARDIANS    AND    CONSERVATORS 
FOR   MAIN'TENANCE    OR    INVE.ST.MENT. 

21.  Sale   by   guardian   or   conservator   for 

maintenance  or  investment. 


Sect. 

22.  Form  of  petition  and  license. 

23.  Disposal  of  proceeds  of  sale  if  made  for 

maintenance. 

24.  Disposal  of  proceeds  of  sale  if  made  for 

investment. 

25.  Property  of  minor  may  be  sold  by  per- 

son other  than  the  guardian. 

26.  Disposal  of  proceeds  of  sale  in  such  case. 


SALES      BY 


GUARDI.A-V      OF 
WARD. 


NON-RESIDENT 


27.  Transfer  of   property   of  non-resident 
ward,  etc. 


MORTGAGES. 

28.  Mortgage  by  executor  or  administrator. 

29.  Mortgage  by  guardian  or  conservator. 

30.  Form  of  petition  and  decree. 


lea.se  s. 

31.  Lease  of  real  estate  of  ward. 

powers    of    foreign    executor,    ETC. 

32.  Foreign  executor,  etc.,  may  be  licensed 

to  sell  real  estate. 

33.  Foreign  guardian  or  conservator  may 

be   licensed    to    sell    real    estate    of 
ward. 

34.  Bond  in  certain  cases. 

35.  Subsequent  proceedings. 


SALES. 

1  Section  1 .     If  the  personal  property  of  a  deceased  person  is  insuffi-  Saie  of  real 

2  cient  to  pay  his  debts,  legacies  and  charges  of  administration,  his  executor  de'bt's'',  Ito^*^ 

3  or  administrator  shall,  for  the  purpose  of  paying  such  debts,  legacies  or  Its®;  32!  If. 

4  charges  of  administration,  sell  his  real  estate  in  the  manner  hereinafter  R^l'es'jfl' 

5  provided,  and  the  proceeds  thereof  shall  be  assets  in  the  hands  of  the  ?,■  P;^'Kh^'°- 

n  1       •     •  •       1*1  •!>      1  1        1  .     .        II        1  0.  r>.  90,  8§  7, 

0  executor  or  administrator  m  like  manner  as  11  they  had  ongmally  been  8;  102.  §§1,19. 
7  part  of  the  personal  property  of  the  deceased.  '  '      '     ' 

R.  L.  146,  §  1.  18  Pick.  285.  125  Mass.  363. 

1918,  257,  §  397.  4  Gush.  467.  140  Mass.  351. 

1919,  5.  3  Gray,  205.  182  Mass.  534. 

1920,  2.  4  Allen,  359.  186  Mass.  577. 
14  Mass.  83.  100  Mass.  224.  212  Mass.  248. 
5  Pick.  140.  105  Mass.  33.  256  Mass.  512. 

1  Section  2.     The  real  estate  so  liable  to  be  sold  shall  include  all  land  ^bkct  to'Lie 

2  of  the  deceased,  all  rights  of  entry  and  of  action  and  all  other  rights  and  js"?'  |0- 1  s- 


2578 


SALES,   ETC.,    OF  REAL  ESTATE   BY  EXECtJTORS,    ETC.      [ChAP.   202. 


G.  S.  102. 
1881,  112, 
P.  S.  134, 
R.  L.  146, 
167  Mass. 
182  Mass. 
187  Mass. 

189  Mass. 

190  Mass. 
212  Mass. 
214  Mass. 


§11 
§1. 
§2. 
§2. 
205. 
534. 
531. 
390. 
513. 
248. 
549. 


interests  in  land,  which  would  descend  to  his  heirs  or  would  have  been  .3 

liable  to  attachment  or  execution  by  a  creditor  of  the  deceased  in  his  4 

lifetime;  but  the  title  passed  by  any  such  sale  shall,  except  as  provided  5 

in  the  following  section,  be  subject  to  the  dower  of  the  wife  or  curtesy  6 

of  the  husband  of  the  deceased.     No  claim  by  entry  or  by  action  to  land  7 

fraudulently  conveyed  by  the  deceased  shall  be  made  unless  within  five  8 

years  after  the  decease  of  the  grantor.  9 


Sale  free  of 
dower  or 
curtesy. 
1917,  309. 


Section  3.     Upon  a  petition  by  an  executor  or  administrator  to  sell  1 

real  estate  of  a  deceased  person,  if  it  shall  appear  that  a  surviving  hus-  2 

band  is  or  may  be  entitled  to  an  estate  of  curtesy,  or  a  surviving  wife  3 

to  an  estate  of  dower  in  the  premises  to  be  sold,  the  probate  court  may,  4 

if  the  petitioner  so  requests,  and  after  notice,  license  him  to  sell  the  5 

same  free  and  clear  of  any  such  interest  or  claim  on  the  part  of  the  sur-  6 

viving  husband  or  wife.     One  third  of  the  proceeds  of  the  sale  shall  there-  7 

upon  be  set  apart  for  the  period  during  which  such  curtesy  or  dower  8 

may  be  claimed;   and  if  a  claim  is  duly  made  therefor,  the  court  shall  9 

appoint  a  trustee  to  administer  the  same  in  accordance  with  section  10 

thirty-five  of  chapter  two  hundred  and  forty-one,  unless  the  parties  in  11 

interest  shall  otherwise  agree  upon  a  division  of  the  proceeds  without  12 

the  appointment  of  a  trustee,  and  the  probate  court  may  approve  any  13 


such  agreement  on  the  part  of  the  executor  or  administrator. 


14 


Undevised 
real  estate 
first  liable  to 
be  sold. 
R.  S.  62,  §  30. 


Section  4.  Real  estate  not  devised  shall  be  first  chargeable  with  the  1 
payment  of  debts,  legacies  or  charges  of  administration  in  exoneration  2 
of  real  estate  devised,  unless  a  different  intention  appears  by  the  will.       3 


G.  S.  92,  §  34. 
P.  S.  134,  §  3. 


R.  L.  146,  §  3. 
6  Mass.  149. 


S  Pick,  478. 
7  Gush.  161. 


Sale  of  real 
estate  of  ward. 
1783,  38.  §  4. 
1806,  102. 
1818,  112,  §  1. 
1830,  140,  §  1. 
R.  S.  71,  §  26. 
G.  S.  102 
P.  S.  140 
1899,  147. 
R.  L.  146,  §  4 
1915,  23. 
16  Mass.  326. 
7  Met.  388. 


24. 
§1. 


Section  5.     If  the  personal  property  in  the  hands  of  a  guardian  or  1 

conservator  is  insufficient  to  pay  the  debts  of  the  ward,  with  the  charges  2 

of  managing  his  estate,  the  guardian  or  conservator  may  be  licensed  to  3 

sell  the  ward's  real  estate  for  that  purpose  or  for  the  purpose  of  raising  4 

money  with  which  to  pay,  in  whole  or  in  part,  any  encumbrance  existing  5 

thereon  when  the  title  thereto  came  to  his  ward,  in  like  manner  and  6 

upon  like  terms,  except  as  hereinafter  provided,  as  are  provided  for  a  7 

sale  of  real  estate  by  an  executor  or  administrator.  8 


Section  6.    A  license  to  an  executor  or  administrator  to  sell  the  real 
estate  of  a  deceased  person  or  to  a  guardian  or  conservator  to  sell  the 


§§1,3. 


1S30,  45;  140, 
R.  S.  71,  §§  2 
72,  §  6. 


§  1. 
,30; 


G.  S.  102,  §§  2,  37. 
P.  S.  134,  §  4; 
140,  §  13. 


R,  L,  146,  §  5. 
1915,  23. 


Venue. 
1696,  10,  §  2. 
1769-70,  20. 

1806!  102.    ■     real  estate  of  his  ward  may  be  granted  by  the  probate  court  appointing    3 
1818, 112;    ^  ■  him.  4 


Form  of 
petition. 
1783,  32,  §  1. 
R.  S.  71,  §  3. 
G.  S.  102,  §  3. 
P.  S.  134,  §  5; 
140,  §  4. 
R.  L.  146,  §  6. 
1915,  23. 
15  Pick.  23. 

7  Met.  454. 

8  Met.  51. 

5  Gush.  524. 
14  Gray,  500. 
105  Mass.  33. 
182  Mass.  534. 


Section  7.     To  obtain   such   license,   the    executor,   administrator,  1 

guardian  or  conservator  shall  file  a  petition  stating  the  value  of  the  per-  2 

sonal  property  in  his  hands,  the  amount  of  the  charges  of  administration  3 

or  management,  the  amount  of  debts  due  from  the  deceased  or  ward,  as  4 

nearly  as  can  be  ascertained,  and,  if  a  person  dies  testate,  the  amount  5 

of  any  legacies  given  in  his  will.     If  it  is  necessary  to  sell  a  part  only  of  6 

the  real  estate,  the  value,  description  and  condition  of  the  part  which  7 

it  is  proposed  to  sell  may  also  be  set  forth,  and  the  court  may  direct  what  8 

specific  part  shall  be  sold.  9 


190  Mass.  513. 


192  Mass.  79. 


Chap.  202.]    s.\les,  etc.,  of  real  estate  by  executors,  etc.  2579 

1  Section  S.     If  it  is  represented  in  such  petition  and  appears  to  the  whole  may  be 

2  court  to  be  necessary  to  sell  a  part  of  the  real  estate,  and  that  by  such  saiewouw'ln- 

3  partial  sale  the  residue  of  the  property  or  of  a  specific  part  or  piece  i783|'f2^1''2. 

4  thereof  would  be  greatly  injured,  the  court  may  license  a  sale  of  the  II29' ilo' §  i' 

5  whole  or  any  part  thereof. 

1S30.  140.  §  1.  R.  L.  146,  §  7.  157  Mass.  565. 

R.  .S.  71.  §§  4.  27.  6  Gray,  535.  182  Mass.  .534. 

G.  S.  102,  §§  4,  25.  14  Gray,  500.  190  Mass.  513. 

1880,  152,  §  2.  102  Mass.  262.  192  Mass.  79. 
P.  S.  134,  §  B:  140,  §  2. 

1  Section  9.     If  a  will  contains  a  provision  for  the  payment  of  debts,  Marshalling 

2  or  which  may  require  or  induce  the  court  to  marshal  the  assets  in  a  fwm. ""'''"' 

3  manner  different  from  that  which  the  law  would  otherwise   provide,  §:.!  i02,S^7. 

4  the  e.xecutor  shall  set  forth  in  the  petition  a  copy  of  the  will,  and  the  ^  |  ^^*^  \^^ 

5  court  shall  marshal  the  assets  accordingly,  so  far  as  can  be  done  consist-  iKfl^  I'm 

6  ently  with  the  rights  of  the  creditors. 

192  .Mass.  79. 

1  Section  10.     No  license  to  sell  real  estate  shall  be  granted  to  an  Notice  on 

2  executor  or  administrator  until  notice  of  the  petition  and  of  the  time  executor °o'r 

3  and  place  appointed  for  hearing  the  same  has  been  given  by  serving  such  lyg^st,''!' ?''• 

4  notice  personally  on  all  persons  interested  in  the  estate  at  least  fourteen  }|JJ  J?°'  ^  i°- 

5  days  before  the  time  appointed  for  the  hearing,  or  by  publication  once  §  |  j^;,^fg 

6  in  each  of  three  successive  weeks  in  such  newspaper  as  the  court  orders,  p.  s.  isl,' §  9.' 

1886.  137,  §  2.  8  Met.  51,  355.  147  Mass.  489. 

R.  L.  146,  §  10.  9  Gush.  223.  190  Mass.  513. 

1  Mass.  256.  13  Gray,  513. 

1  _   Section  11.     Xo  license  to  sell  real  estate  shall  be  granted  to  a  guard-  ^euJiOTby 

2  ian  or  conservator  until  such  notice  as  the  court  orders  has  been  given  guardian  or 

Q,  pi-pi  1  n,.,.  conservator. 

6  to  the  next  or  kin  oi  the  ward,  to  all  his  heirs  apparent  or  presumptive,  i^ss,  32,  §  1. 
4  and  to  all  persons  interested  in  the  estate. 

p.  S.  140,  5§  15,  16. 
R,  L.  146,  §  11. 
1915,  23. 

1  Section  12.     No  license  to  sell  real  estate  shall  be  granted  to  the  License  to 

2  guardian  of  a  spendthrift  who  resides  in  the  commonwealth,  or  of  an  spendthrift  or 

3  insane  person,  unless  seven  days'  notice  of  the  petition  therefor  has  been  'n"ot'i?lr''e';[Si'r"ed. 

4  given  to  the  board  of  public  welfare  of  the  town  where  the  spendthrift  Jf?t'  J?^  , , 
resides,  or,  in  the  case  ot  an  insane  person,  to  the  department  of  mental  i?26, 64. 

6  diseases.     Such  notice  may  be  served  upon  any  member  of  said  board  or  R  s'71,  §  2s- 

7  department.  ''^'  ^  ^■ 

G.  S.  102,  §  38.  R.  L.  146,  §  13.  1916.  285,  5  1. 

1874,  202.  1909,  504,  §§  102.  1931.  394,  §  136. 

P.  S.  140,  §  14.  107. 

1  Section  13.     No  license  shall  be  granted  to  an  executor  or  admin-  no  license 

2  istrator,  if  any  person  interested  in  the  estate  gives  bond  to  him  in  to''pT/d^e'bts° 

3  a  sum  and  with  sureties  approved  by  the  court,  conditioned  to  pay,  so  r^s'7i°'§V°' 

4  far  as  the  personal  property-  of  the  deceased  shall  be  insufficient  there-  p  |  igf  |  ?6 

5  for,  all  legacies  mentioned  in  the  petition,  all  debts  therein  mentioned  RL  146,  §12. 

6  which  shall  eventually  be  found  due  from  the  estate  and  charges  of  100  mI'ss.  224. 

7  administration. 

150  Mass.  381.  190  Mass.  513. 

1  Section  14.     Upon  a  petition  of  an  executor  or  administrator  for  a  Public  or 

2  license  to  sell  real  estate  of  the  deceased  or  of  a  guardian  or  conservator  Sf 'rTailSite. 

3  to  sell  real  estate  of  his  ward,  the  court  may,  if  the  petitioner  so  requests,  i"||  f'J^  '• 


1814,71. 

R.  S.  71,  §§8,29; 

1817,  190,  §  10. 

72,  §  8. 

1830,  45. 

G.  S.  102,  §§39,  40 
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1806,  102. 

1817,  182,  5  1. 

1818,  112.  §  1. 
1830,  140,  5  1. 
E.  S.  71,  §§  10, 
17,  26. 

G.  S.  102, 
§§  10.  17,  24. 
1872,  278. 
P.  S.  134,  §  11; 
140,  §§  1.  18. 

1885,  258. 

1886.  137,  §  1. 
1899,  147. 

R.  L.  146,  5  9. 
1915.  23. 
4  Gush.  54. 
2  Gray.  154. 
13  Gray,  326. 


authorize  him  to  sell  such  property  at  public  auction  and  to  convey  to  the  4 
purchaser  all  the  estate,  right,  title  and  interest  which  the  deceased  had  5 
therein  at  his  death  and  which  was  then  chargeable  with  the  payment  6 
of  his  debts  or  which  the  ward  has  at  the  time  of  the  sale.  If  the  peti-  7 
tioner  requests  that  such  property  may  be  sold  by  pri\-ate  sale  and  the  8 
court,  upon  a  hearing,  finds  that  an  advantageous  oifer  for  the  purchase  9 
thereof  has  been  made  to  the  petitioner,  and  that  the  interests  of  all  10 
parties  will  be  promoted  by  an  acceptance  thereof,  it  may  authorize  a  11 
conveyance  by  private  sale  in  accordance  with  such  offer  or  upon  other  12 
terms;  but  the  petitioner  so  authorized  may  nevertheless  sell  such  prop-  13 
erty  by  public  auction  in  accordance  with  this  chapter.  14 

4  Allen,  184.  147  Mass.  489.  190  Mass.  459,  513.  221  Mass.  587. 


Notice  of  sale 

by  auction. 

1719-20,  10, 

§2. 

1783,  32,  S  1. 

1814,  71. 

1829,  108,  I  2. 

R.  S.  71.  §5  15, 

35;  72,  §5  12, 

15. 

G.  S.  102, 

5§  15,41. 

1877,  158,  §  1. 


Section  15.  An  executor,  administrator,  guardian  or  conservator 
shall  give  notice  of  the  time  and  place  of  a  sale  by  auction  by  causing 
notices  thereof  to  be  posted,  thirty  days  at  least  before  the  sale,  in  a 
public  place  in  the  town  where  the  land  lies,  and  in  two  adjoining  towns, 
if  there  are  so  many  in  the  county,  or,  if  the  court  granting  the  license 
so  orders,  by  publishing  the  notice  once  in  each  of  three  successive  weeks 


in  a  newspaper. 

p.  S.  134.   5  12;  140,  §  17.  1915.  23. 

R.  L.  146,  §  14.  1  Mass.  256. 


8  Met.  355. 
4  Allen,  426. 


Perpetuation 

of  evidence  of 

giving  of 

notice. 

1788,  66, 

§§6,7. 

1812,  24. 

R.  S.  71.  5§  16, 

35;  72,  §§  12, 

15. 

1853,  393. 

G.  S.  102, 

§§  16,41. 


Section  1G.  An  affidavit  of  the  executor,  administrator,  guardian 
or  conservator,  or  of  a  person  in  his  behalf,  filed  and  recorded  with  a  copy 
of  the  notice  in  the  registry  of  probate,  or  such  affidavit  made  by  any 
person  and  filed  and  recorded  with  such  copy  by  permission  of  the  court 
upon  satisfactory  evidence  that  the  notice  was  given  as  ordered,  shall  be 
admitted  as  evidence  of  the  time,  place  and  manner  in  which  the  notice 
was  given. 

1876,  71:  76.  1888,  148,  §  2;  380.  1915,  23. 

p.  S.  134,  §  13;  140,  §  17.  R.  L.  146,  §  15.  8  Met.  355. 


Adjo'^rnment         SECTION  17.     If  at  the  time  appointed  for  such  sale  the  executor,  1 

R"'7i°in7'  administrator,  guardian  or  conservator  considers  it  for  the  interest  of  all  2 

18.35;  72, §15.  persous  couccrned  that  the  sale  should  be  postponed,  he  may  adjourn  3 

§§  17, 18,' 41.     it  for  not  more  than  fourteen  days,  and  notice  of  such  adjournment  shall  4 

r4o^§S^7.'  ^  "'  be  given  by  a  public  declaration  at  the  time  and  place  first  appointed  for  5 

fgis!  23"'  ^  '*^'  the  sale.     If  the  adjournment  is  for  more  than  one  day,  further  notice  6 

15  xiass.  175.     ^f  ^j^g  g^|g  gjjjj]]  {jg  given  by  posting  or  publishing,  as  time  and  circum-  7 

stances  may  admit.  8 


Recovery  of 
possession  of 
land  fraudu- 
lently con- 
veved. 
R.'S.  71. 
§§  12,  13. 
G.  S.  102, 
§§  12,  13. 
P.  S.  134,  §  15 
R.  L.  146.  §  1; 
5  Gush.  524. 
14  Gray.  500. 
102  Mass.  262, 
105  Mass.  33. 
132  Mass.  462 


Section  IS.  If  an  executor  or  administrator  is  licensed  to  sell  land 
which  has  been  fraudulently  conveyed  by  the  deceased  or  is  fraudulently 
held  by  another  person  for  him,  or  land  to  which  the  deceased  had  a  right 
of  entry  or  of  action  or  of  which  he  had  a  right  to  a  conveyance,  he  may, 
within  one  year  after  such  license,  sell  the  land  without  first  obtaining 
possession  thereof  by  entry  or  action,  or  he  may  without  a  formal  entry 
bring  an  action  to  obtain  possession  by  virtue  of  such  license,  demanding 
the  land  as  executor  or  administrator,  and  may  sell  the  same  within  one 
year  after  possession  is  obtained. 

147  Mass.  489.  186  Mass.  59.  243  Mass.  451. 

152  Mass.  257. 


182  Mass.  534. 


189  .Mass.  390. 
204  Mass.  270. 


268  Mass.  73. 


Sale  of  real  Section  19.    The  probatc  court  may,  upon  petition  of  an  adminis-    1 

adminVsua^or,    trator,  administrator  with  the  will  annexed,  or  executor  filed  within  one    2 


Chap.  202.]    sale.s,  etc.,  of  real  estate  by  executors,  etc.  2581 

3  year  after  the  date  of  the  giving  of  the  executor's  or  administrator's  etc.,  for  dis- 

4  bond,  or,  if  an  administrator  de  bonis  non  shall  be  appointed  within  one  i89o,  266. 

5  year  after  the  date  of  the  original  appointment  of  the  executor  or  ad-  f904;2i7.'  ^  ^^' 

6  ministrator,  then  within  six  months  after  the  date  of  the  giving  of  a  }9ot;236. 

7  bond  by  such  administrator  de  bonis  non,  with  the  consent  of  all  parties  }^J^'  ^?^f 

8  interested  or  after  notice,  license  him  to  sell  the  whole  or  any  part  of  the  221  iiass.  262. 

9  real  estate  or  any  undivided  interest  therein  belonging  to  the  estate  of  " 

10  the  deceased,  in  such  manner  and  upon  such  notice  as  the  court  orders; 

11  and  the  net  proceeds  of  such  sale,  after  deducting  the  expenses  thereof 

12  and  such  amount  as  may  be  required  for  the  payment  of  debts,  legacies 
1.3  and  charges  of  administration,  in  consequence  of  a  deficiency  in  the  per- 

14  sonal  property,  shall  be  paid  over  to  the  person  or  persons  who  would 
1.5  have  been  entitled  to  such  real  estate  and  in  the  proportions  to  which 

16  they  would  have  been  entitled  had  it  not  been  sold.     Before  any  such 

17  license  shall  be  issued,  the  petitioner  shall  file  in  the  probate  court  an 

15  affidavit  containing  the  names  of  all  persons  known  to  him  as  having  or 

19  claiming  any  interest  in  said  real  estate  derived  from  any  deed  of  con- 

20  veyance  or  mortgage  by,  through  or  under  any  of  the  heirs  or  devisees, 

21  and  if  it  appears  that  there  are  any  such  persons,  they  shall  be  made 

22  parties  to  the  proceedings,  and  notified  in  such  manner  as  the  court 
2.3  orders. 

1  Section  20.     \Mienever  an  executor  or  administrator  has  given  due  Time  within 

2  notice  of  his  appointment,  and  an  affidavit  thereof  has  been  filed  in  ac-  Estate  is tiabie 

3  cordance  with  sections  two  and  three  of  chapter  one  hundred  and  ninety-  payment'^of"'^ 

4  five,  no  interest  in  the  real  estate  of  the  deceased  conveyed  absolutely  fgoy'*  549  §  1 

5  or  in  mortgage  for  value  and  in  good  faith  by  an  instrument  duly  re-  J^JS'  6i^     ^^ 

6  corded  shall  be  liable  to  be  taken  on  execution,  or  sold  under  any  judicial  1920!  2. 

7  proceeding  for  payment  of  his  debts,  costs  of  court  or  claims  against  214  Mass!  549^ 

8  his  estate,  except  claims  for  taxes,  municipal  assessments  or  succession    '      "'^^ 

9  taxes,  legacies  or  other  charges  created  by  will  of  the  deceased,  or  the 

10  expenses  or  charges  of  administration,  after  the  expiration  of  one  year 

11  from  the  time  of  such  executor  or  administrator  giving  bond  for  the 

12  performance  of  his  trust,  or  from  the  passing  of  the  order  of  the  probate 

13  court  mentioned  in  said  section  three,  unless  in  pursuance  of  a  license  to 

14  sell  granted  in  consequence  of  an  order  for  the  retention  of  assets  passed 
1.5  under  the  provisions  of  section  thirteen  of  chapter  one  hundred  and 

16  ninety-seven,  upon  a  petition  filed  within  said  year  or  before  said  con- 

17  veyance  or  mortgage  is  recorded,  or  unless  in  pursuance  of  a  license  to 

18  sell  granted  upon  a  petition  filed  in  the  registry  of  probate  within  said 

19  year,  or  unless  for  the  satisfaction  in  whole  or  in  part  of  a  claim  of  which 

20  notice  has  been  filed  in  the  registry  of  probate  within  said  year,  stating 

21  substantially  the  name  and  address  of  the  claimant,  the  nature  and 

22  amount  of  the  claim  and  the  court,  if  any,  in  which  proceedings  are  pend- 

23  ing  to  determine  or  enforce  the  same.     Said  notice  shall  be  filed  with  the 

24  other  proceedings  in  the  case  and  entered  upon  the  docket  under  the 

25  name  of  the  estate  of  the  deceased. 

SALES    BY    GUARDIANS    AND    CONSERVATORS    FOR    MAINTENANCE    OR    IN- 
VESTMENT. 

1  Section  21.     If  the  income  of  the  estate  of  a  ward  is  insufficient  to  Saieby 

2  maintain  him  and  his  family  or  if  it  appears  that  it  would  be  for  his  ronservator  for 

3  benefit  that  his  real  estate  or  any  part  thereof  or  any  standing  or  grow-  "investment. 
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1693-4,  IS, 
l§3,  4. 
1783.  32,  §  5; 
38,  §  4. 
1806,  102. 
1818,  112,  §  1. 
1826,  64. 
1828,  121. 
1830,  4.5; 
140,  §  1. 
R.  S.  72, 
§§1.2. 
G.  S.  102 


26. 


ing  wood  thereon  should  be  sold  and  the  proceeds  placed  on  interest  or  4 

invested  in  a  productive  security,  his  guardian  or  conservator  may  sell  5 

such  real  estate  or  wood  upon  obtaining  a  license  therefor  and  proceed-  6 

ing  as  hereinafter  provided.     If  standing  or  growing  wood  is  so  sold,  the  7 

guardian  or  conservator  may  grant  to  the  purchaser  the  privilege  of  8 

entering  upon  the  land  and  cutting  and  carrying  away  such  wood  within  9 

such  time  as  the  guardian  or  conservator  may  allow.  10 


1867.  231. 
P.  S.  140,  §  3. 


R.  L.  146,  §  19. 
1915,  23. 


7  Met.  388. 
184  Mass.  545. 


Form  of  SECTION  22.     To  obtain  such  license,  the  guardian  or  conservator 

Hcenae"  *°        shall  file  a  petition  setting  forth  the  condition  of  the  estate  and  the  facts 

g:  s.  102,  §  27.  and  circumstances  on  which  the  petition  is  founded.     If  after  an  ex- 

R.L.  ue.Vao.  amination,  on  the  oath  of  the  petitioner  or  otherwise,  the  court  finds 

1915, 23.  ^]^j^^  ;^  would  be  for  the  benefit  of  the  ward  that  the  sale  should  be  made, 

it  may  grant  a  license  therefor,  specifying  therein  whether  the  sale  is  to 

be  made  for  the  maintenance  of  the  ward  and  his  family,  or  in  order  that 

the  proceeds  may  be  placed  on  interest  or  invested  as  aforesaid. 


Disposal  of  Section  2.3.     If  the  sale  is  made  for  the  maintenance  of  the  ward 

proceeds  or  ii.c-ii  i*  in  ii  j 

sale  if  made  and  his  family,  the  guardian  or  conservator  shall  apply  the  proceeds,  so 
tenance.  far  as  ncccssary,  to  that  purpose,  and  shall  place  the  residue  on  interest 

g:  s!  102.  §  29.  or  invest  it  according  to  his  best  judgment  until  the  capital  is  wanted 
R.  L.\«,  \  21.  for  such  maintenance ;  in  such  case,  the  capital  may  be  used  for  that  pur- 
1915, 23.  pQgg  gg  jf  j^  j^j^^  been  personal  property. 


Disposal  of 
proceeds  of 
sale  if  made 
for  investment. 
R.  S.  72,  §  4. 
G.  S.  102,  §  30. 
P.  S.  140,  §  6. 


Section  24.  If  the  property  is  sold  in  order  to  place  on  interest  or 
invest  the  proceeds,  the  guardian  or  conservator  shall  make  the  invest- 
ment according  to  his  best  judgment,  or  in  pursuance  of  any  order  of  the 
court  relative  thereto. 

R.  L.  146,  §  22.  1915,  23.  8  Allen,  125. 


nuSorma^Ve  Section  25.  A  salc  of  the  property  of  a  minor  for  the  purpose  of 
othlT''tim"the  investment  may  be  made  upon  the  petition  of  the  guardian  or  any  friend 
guardian.  of  the  miuor,  and  the  court  may  authorize  the  guardian  or  another  person 

G.  s!  102!  §  31.  to  sell  and  convey  the  property.  The  provisions  of  this  chapter  relative 
R.  L.  146, 5  23.  to  licenses  and  sales  upon  the  petitions  of  guardians  shall,  except  as 

provided  in  the  following  section,  apply  to  licenses  and  sales  under  this 

section. 


Disposal  of  Section  26.     If  the  sale  is  made  by  a  person  other  than  the  guardian, 

proC66CiS  ot  »'  1  CT"  ' 

sale  in  such  the  procceds  shall  forthwith  be  paid  to  the  guardian  upon  his  giving 
1838, 190,  §  2.  to  the  judge  of  probate  a  bond  with  sufficient  sureties  conditioned  to 
G.  s.'  102,  §  32.  account  for  such  proceeds.  If  there  is  no  guardian,  the  proceeds  shall  be 
R.  L.  m^M.  placed  on  interest  or  invested  by  the  person  authorized  to  sell  the  prop- 
erty, in  like  manner  as  is  required  of  a  guardian. 


Transfer  of 
property  of 
non-resident 
ward,  etc, 
1858,  117. 
G.  S.  109,  5  23. 
1861,130. 
1862.  139. 
1866,122,  §  1. 


SALES    BY    GUARDIAN   OF   NON-RESIDENT  WARD. 

Section  27.  A  guardian  or  conservator  appointed  within  the  com- 
monwealth, whose  ward  removes  from  or  resides  out  of  the  commonwealth, 
may  sell  the  real  estate  of  his  ward  and  transfer  and  pay  over  the  whole 
or  any  part  of  the  proceeds  of  such  sale  to  a  guardian,  conservator, 
trustee,  committee  or  other  official  appointed  by  competent  authority 
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G  in  the  state  or  country  where  the  ward  resides,  upon  such  terms  and  in  P-  s.  139,  §  39^ 

7  such  manner  as  the  probate  court  may,  after  notice  to  all  parties  inter-  1907. 219,'  §  1.* 

8  ested,  decree  upon  petition  filed  therefor. 

1915,  23.  149  Mas3.  57. 

MORTGAGES. 

1  Section  28.    The  probate  court  may,  upon  petition  and  after  notice  Mortgage  by 

2  to  all  persons  interested,  if  upon  a  hearing  it  appears  to  be  for  the  benefit  admrnistSor. 

0  of  the  estate,  authorize  an  executor,  administrator  with  the  will  annexed  sj**!^;!'^' 

4  or  administrator  to  mortgage  any  of  the  real  estate  for  the  purpose  of  }|^|-  isi.  ^ 

5  paying  debts,  legacies  or  charges  of  administration  or  for  the  purpose  p  s.'is-j.  §  i9. 

6  of  paying  an  existing  lien  or  mortgage  on  the  estate  of  the  deceased;  r.'l.  146^  § 26. 

7  or  it  may  authorize  such  executor  or  administrator  to  make  an  agreement 

8  for  the  extension  or  renewal  of  such  existing  mortgage. 

1  Section  29.     The  probate  court  may,  upon  petition  of  a  guardian  or  Mortgage  by 

2  conservator,  if,  after  notice  and  a  hearing,  it  appears  to  be  necessary  or  conservator. 

3  expedient,  authorize  him  to  mortgage  any  real  estate  of  his  ward.  '^^*'  ^'"'  ^  ^' 

1871,  282,  §  1.  P.  S.  140.  §  11.  1915,  23. 

1873,  280,  §  1.  R.  L.  146,  §  27.  153  Mass.  137. 

1  Section  30.     A  petition  under  either  of  the  two  preceding  sections  Form  of 

2  shall  set  forth  a  description  of  the  estate  to  be  mortgaged,  the  amount  decree.""""^ 
3. of  money  necessary  to  be  raised  and  the  purposes  for  which  it  is  required;  §*''/;  1.^^' 

4  and  the  decree  of  the  court  upon  such  petition  shall  fix  the  amount  for  J|76'79^5  2^' 

5  which  the  mortgage  may  be  gi\-en  and  the  rate  of  interest  which  may  f-o^  t'lij'  ^  ^°' 

6  be  paid  thereon,  and  may  order  the  whole  or  any  part  of  the  money  R,  l  u6,  i  28. 

7  secured  by  the  mortgage  to  be  paid  from  time  to  time  out  of  the  income 

8  of  the  property  mortgaged. 

leases. 

1  Section  31.     The  probate  court  may,  upon  the  petition  of  a  guardian  Lease  of 

2  or  conservator  setting  forth  a  description  of  the  real  estate  of  his  ward  oFwa^d"  * 

3  which  he  desires  to  lease,  the  reason  why  it  is  necessary  or  expedient  u^h\  \w',  §  29. 

4  to  give  a  written  lease  thereof,  and  the  length  of  the  term,  if,  after  notice  '^^^'  ^^• 

5  and  a  hearing,  it  appears  to  be  necessary  or  expedient,  authorize  such 

6  guardian  or  conservator  to  give  a  written  lease  of  said  real  estate,  and 

7  the  decree  of  the  court  shall  fix  the  term  and  the  amount  for  which  it 

8  may  be  leased. 

powers  of  foreign  executor,  etc. 

1  Section  32.     An  executor  or  administrator  appointed  in  another  state  Foreign  cxec- 

2  or  country  upon  the  estate  of  a  person  who  was  not  at  the  time  of  his  beTi'cenae'd"o^ 

3  death  a  resident  of  this  commonwealth  and  upon  whose  estate  adminis-  !8i7^,''i82!T2°.' 

4  tration  has  not  been  granted  in  this  commonwealth,  duly  qualified  and  §1.102,^^20. 

5  acting,  may  file  an  authenticated  copy  of  the  record  of  his  appointment  ^^^^  ^^*^  ^  ^^■ 

6  and  of  his  bond  in  the  probate  court  for  any  county  where  there  is  R  l'  ub,  §  30. 

7  real  estate  of  the  deceased;    and  such  executor  or  administrator,  after  §398. 

8  such  notice  to  the  state  treasurer,  creditors  and  all  other  persons  interested  1920!  2. 

9  as  the  court  may  order,  may  be  licensed  to  sell  said  real  estate  or  an 

10  undivided  interest  therein  in  such  manner  and  upon  such  notice  as  the 

11  court  orders.     But  such  license  shall  not  be  granted  unless  the  court 

12  finds  that  six  months  have  expired  since  the  death  of  the  deceased,  that 

13  the  executor  or  administrator  has  given  a  sufficient  bond  and  will  be 
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liable  to  account  for  the  proceeds  of  the  sale  in  the  state  or  country  14 

where  he  was  appointed,  and  that  no  creditor  or  other  person  interested  15 

will  be  prejudiced  thereby.     The  net  proceeds  of  such  sale,  after  deduct-  16 

ing  the  expenses  thereof  and  after  the  payment  and  satisfaction  of  all  17 

claims  against  said  estate  in  this  commonwealth,  may  be  taken  by  said  18 

foreign  executor  or  administrator  out  of  the  commonwealth  to  be  ac-  19 

counted  for  in  the  court  in  which  he  received  his  appointment.  20 


Foreign 

guardian  or 

conservator 

may  be 

licensed  to  sell 

real  estate  of 

ward. 

1817,  182,  §  1. 

R.  S.  71,  §31; 

72,  §  14. 

G.  S.  102,  §  33. 

P.  S.  140,  §  9. 

R.  L.  146,  §  31. 

1915.  23. 


Bond  in 
certain  cases. 
1817,  182,  §  2. 
R.  S.  71,  §§32, 
33;  72,  §  17. 
G.  S.  102, 
§§34-36. 
P.  S.  140,  §  10. 
R.  L    146,  §32. 
1915.  23. 


Section  3.3.     If  a  person  who  resides  out  of  the  commonwealth  is  1 

under  guardianship  or  conservatorship  in  the  state  or  country  where  2 

he  resides  and  has  no  guardian  or  conservator  appointed  in  this  com-  3 

monwealth,  the  foreign  guardian  or  conservator  may  file  an  authenticated  4 

copy  of  his  appointment  in  the  probate  court  for  any  county  where  5 

there  is  real  estate  of  the  ward;   after  which  upon  petition  he  may  be  6 

licensed  to  sell,  mortgage  or  lease  the  real  estate  of  the  ward  in  any  7 

county,  for  the  purposes,  in  the  manner  and  upon  the  terms  provided  8 

in  this  chapter  for  a  guardian  or  conservator  appointed  in  this  com-  9 

monwealth,  except  as  provided  in  the  following  section.  10 

Section  34.    If  the  court  finds  that  such  foreign  guardian  or  conser-  1 

vator  has  given  bond  with  sufficient  surety  or  sureties,  in  the  state  or  2 

country  where  he  was  appointed,  to  account  for  the  proceeds  of  such  3 

sale,  mortgage  or  lease,  and  if  an  authenticated  copy  of  such  bond  is  4 

filed  in  said  court,  no  further  bond  shall  be  required;   otherwise,  before  5 

such  license  is  granted,  he  shall  give  bond  payable  to  the  judge  of  said  6 

court  and  his  successors  with  sufficient  surety  or  sureties  and  with  7 

condition  to  account  for  and  dispose  of  said  proceeds  according  to  law.  8 


Subsequent 
proceedings. 
1817,  182. 
R.  S.  71,  §  24. 
G.  S.  102,  §  23. 
1871,  122,  §  2. 
P.  S.  134,  §  IS. 
1901,315,  §  1. 
R.  L.  146,  §  33. 
1915,23. 


Section  35.    A  foreign  executor,  administrator,  guardian  or  conser-  1 

vator  who  has  been  licensed  to  sell  real  estate  shall,  except  as  otherwise  2 

provided,  give  notice  of  the  time  and  place  of  sale,  and  otherwise  proceed  3 

as  is  provided  for  an  executor,  administrator,  guardian  or  conservator,  4 

appointed  in  this  commonwealth;  and  the  evidence  of  such  notice  may  5 

be  perpetuated  in  the  same  manner.  6 


CHAPTER    203 


TRUSTS. 


Sect. 

creation  of  trusts. 

1.  Creation  of  trust  concerning  land. 

2.  Record  to  be  notice  of  trust. 

3.  Purchasers,  etc.,  without  notice. 

APPOINTMENT  AND   REMOVAL  OF  TRUSTEES. 

4.  Appointment  of  testamentary  trustee. 

5.  Appointment  to  fill  vacancy. 

6.  Trust  estate  to  vest  in  new  trustee  on 

his  giWng  bond,  etc. 

7.  Bonds   of   trustees   appointed    by   su- 

preme judicial  or  superior  court. 

8.  Inventory    dispensed   with   in   certain 

cases. 


Sect. 
9.  Appraisal. 

10.  Letters  required  of  foreign  trustee  in 

certain  cases,  etc. 

11.  Same  subject.    Notice  to  trustee. 

12.  Removal  of  trustee. 

13.  Resignation  of  trustee. 

14.  Executor,  etc.,  of  former  trustee. 

AGENT   OF   non-resident   TRUSTEE. 

15.  Agent  of  non-resident  trustee. 

SALE    OF  TRUST   ESTATE. 

16.  Order  for  sale,  etc.,  of  trust  estate,  how 

obtained. 
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Sect. 

17.  Proceedings  in  case  of  persons  not  as- 

certained, etc.    Effect. 

18.  Property  held  in  trust  by  minors,  etc., 

may  be  sold  and  conveyed  in  certain 
cases. 

19.  Trustee  may  sell  personal  property  un- 

less otherwise  provided. 

20.  Sufficiency  of  receipt  of  trustee. 

21.  Corporations,  etc.,  not  bound  to  see  to 

execution  of  trusts  to  which  shares 
are  subject. 

22.  Brokers'     commission,     etc.,      to     be 

charged  to  principal. 

MORTGAGE    OF   TRUST   ESTATE. 

23.  Trustees  may  be  authorized  to  mort- 

gage, etc. 

24.  Form  of  petition  and  decree. 

DISTRIBUTION    OF   TRUST    ESTATE. 

25.  Distribution  of  trust  estate. 

SETTLEMENT    OF    CERTAIN    TRUST    ESTATES 
HAVING   ABSENTEE    BENEFICIARIES. 

26.  Definition  of  absentee. 

27.  Petition  for  transfer  of  trust  estate  of 

absentee  in  certain  cases. 

28.  Notice. 


Sect. 

29.  Return  day  and  service. 

30.  Certain  persons  may  appear  and  an- 

swer, etc. 

31.  Guardians  ad  litem  may  be  appointed, 

etc. 

32.  Court  to  find  facts,  order  transfer  or  au- 

thorize sale  of  trust  estate,  etc. 

33.  New  trustees  to  give  bond  for  the  pay- 

ment   of    fund.      Endorsement    for 
costs  in  suit  on  bond. 

34.  Liability  and  powers  of  new  trustee. 

35.  No  suit,  etc.,  to  be  brought  against  new 

trustee  after  six  years. 

36.  Trust   estates   may   be   distributed   to 

known  beneficiaries  in  certain  cases, 
etc. 

37.  Where  petition  shall  be  brought. 

38.  Court  may  decree  that  income  shall  be 

paid  to  certain  persons. 

39.  Certain  sections  to  apply  to  trusts  now 

existing  or  hereafter  established. 

TRUSTS  FOR  THE  BENEFIT  OF  CREDITORS. 

40.  Validity  of  certain  acts  of  trustees  for 

creditors,  subsequent  insolvency,  etc. 

41.  Same  subject.    Requirements  for  vaUd- 

ity. 

42.  Termination   of   trusts   for   benefit   of 

creditors  created  by  persons  deceased. 


CREATION  OF  TRUSTS. 


1  Section  1.     No  trust  concerning  land,  except  such  as  may  arise  or  Creation  of 

2  result  by  implication  of  law,  shall  be  created  or  declared  unless  by  a  InTLlT"'''' 

3  written  instrument  signed  by  the  party  creating  or  declaring  the  trust  c^s^Y?."' 

4  or  by  his  attorney. 


1692-3.  15,  §  5. 
1783,  37,  §  3. 
R.  S.  59.  §  30. 
G.  S.  100,  §  19. 
P.  S.  141,  §  1. 
R.  L.  147,  §  1. 
16  Mass.  221. 
12  Pick.  233. 

4  Met.  537. 
2  Gush.  226. 

5  Gush.  431. 
10  Gush.  458. 


10  Allen,  15. 

11  Allen,  15,  542. 
14  Allen.  523. 

97  Mass.  87. 
103  Mass.  484. 

109  Mass.  581. 

110  Mass.  392. 

112  Mass.  171. 

113  Mass.  372. 
118  Mass.  108. 
129  Mass.  23. 
135  Mass.  299. 


137  Mass.  184. 
158  Mass.  146. 
160  Mass.  195,  538. 
193  Mass.  291. 
197  Mass.  270. 
199  Mass.  598. 
205  Mass.  547. 
210  Mass.  430. 
225  Mass.  480. 
228  Mass.  533. 

230  Mass.  313. 

231  Mass.  324. 


232  Mass.  535. 

233  .Mass.  428. 
240  Mass.  380. 
244  Mass.  251,  453. 
248  Mass.  177,  354. 

251  Mass.  218. 

252  Mass.  354. 
254  Mass.  429. 

259  Mass.  546. 

260  Mass.  494. 
267  Mass.  533. 


1  Section  2.    If  a  trust  concerning  land  is  created  or  declared  by  such  Record  to  be 

2  instrument,  the  recording  of  the  instrument  in  the  registry  of  deeds  for  r"s"5°9,T32; 

3  the  county  or  district  where  the  land  lies  shall  be  equivalent  to  actual  p'sh?;  11.*' 

4  notice  to  every  person  claiming  under  a  conveyance,  attachment  or  fes^Matl'  hi 

5  execution  thereafter  made  or  levied. 

197  Mass.  270. 


1  Section  3.     No  trust  concerning  land,  whether  implied  bv  law  or  Purchasers, 

2  created  or  declared  by  the  parties,  shall  defeat  the  title  of  a  purchaser  notice!^"'""' 

3  for  a  valuable  consideration  without  notice  of  the  trust,  or  prevent  a  a  I.  fob, S^ 20. 

4  creditor  who  has  no  notice  of  the  trust  from  attaching  the  land  or  from  {^- 1-  ^47  \ ^3 

5  taking  it  on  execution  as  if  no  such  trust  existed. 


Ill  Mass.  270. 
130  Mass.  182. 


173  Mass.  378. 
196  Mass.  509. 


197  Mass.  270. 
200  Mass.  498. 
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Appointment 
of  testamentary 
trustee. 
1845.  158. 
1S55,  307,  §  1. 
G.  S.  100,  §  7. 
P.  S.  141,  §  i. 
R.  L.  147,  §  4. 


APPOINTMENT  AND  REMOVAL  OF  TRUSTEES. 

Section  4.  If  a  testator  has  omitted  in  his  will  to  appoint  a  trustee 
in  this  commonwealth  and  such  appointment  is  necessary  to  carr.\-  into 
effect  the  provisions  of  the  will,  the  probate  court  may,  after  notice  to 
all  persons  interested,  appoint  a  trustee  who  shall  have  the  same  powers, 
rights  and  duties  and  the  same  title  to  the  estate  as  if  originally  ap- 
pointed by  the  testator. 


Appointment 
to  fill  vacancy. 
1817,  190, 
§§  40,  41. 
R.S.  69,  §§7,  S, 
1843, 19. 
1852,  212. 
G.  S.  100,  §  9. 
1877. 31. 
P.  S.  141,  §  5. 
R.  L.  147,  §  5. 


Section  5.  If  a  trustee  under  a  written  instrument  declines,  resigns, 
dies  or  is  removed  before  the  objects  of  the  trust  are  accomplished  and 
no  adequate  provision  for  filling  the  vacancy  is  made  therein  the  su- 
preme judicial  court,  the  superior  court  or  the  probate  court  shall,  after 
notice  to  all  persons  interested,  appoint  a  new  trustee  to  act  solely  or 
jointly  with  the  others  as  the  case  may  be. 


12  Pick.  445. 
4  Met.  330. 
12  Gush.  41. 
1  Gray,  220. 
12  Allen,  293. 
102  Mass.  11. 


115  Mass.  424. 
117  Mass.  219. 

120  Mass.  412. 

121  Mass.  568. 
128  Mass.  272. 


129  Mass.  339,  513. 

148  Mass.  431. 

149  Mass.  92. 
186  Mass.  25. 
188  Mass.  510. 


227  Mass.  498. 
234  Mass.  374, 
247  Mass.  288. 
251  Mass.  552. 
260  Mass.  19,  515. 


40. 


Trust  estate 
to  vest  in  new 
trustee  on  his 
giving  bond, 

1817,  190, 
R.  S.  69,  5  8. 
1843,  19. 
1852,  212. 
G.  S.  100, 
§§  9,  10. 
1878,  254,  §  1. 
P.  S.  141,  §  6. 
R.  L.  147,  §  6. 
2  Met.  243. 
6  Gray,  428. 


Section  6.     A  trustee  appointed  under  the  preceding  section,  or  ap-  1 

pointed  in  the  place  of  a  former  trustee  in  conformity  with  a  written  2 

instrument  creating  a  trust,  shall,  upon  giving  such  bond  as  may  be  3 

required,  have  the  same  powers,  rights  and  duties  and  the  same  title  4 

to  the  estate,  whether  as  sole  or  joint  trustee,  as  if  originally  appointed ;  .5 

and  the  court  may  order  any  conveyances  to  be  made  by  the  former  6 

trustee  or  his  representatives  or  by  the  other  remaining  trustees  which  7 

it  may  find  proper  or  convenient  to  vest  the  trust  estate  in  the  new  8 

trustee  either  solely  or  jointly  with  the  others.  9 


5  .\llen,  540. 
102  Mass.  11. 
115  Mass.  424. 
117  Mass.  219. 


129  Mass.  339. 
132  Mass.  405. 
134  Mass.  426. 
159  Mass.  484. 


171  Mass.  586. 
179  Mass.  223. 
186  Mass.  25. 
211  Mass.  327. 


224  Mass.  184. 
247  Mass.  288. 
260  Mass.  19, 
515. 


Bonds  of 
trustees  ap- 
pointed by 
supreme  judi- 
cial or  superior 
court. 
1917,  32. 


Section  7.    The  bond  required  of  a  trustee  appointed  by  the  supreme  1 

judicial  or  superior  court  under  section  five  shall  be  payable  to  the  2 

commonwealth,  and  shall  otherwise  be  in  such  form  as  the  court  shall  3 

require.    Such  bond  may  be  enforced  in  the  name  of  the  commonwealth  4 

by  the  attorney  general,  or  b\-  any  person  interested  therein  and  duly  5 

authorized  to  take  such  action  by  the  court  where  the  bond  is  filed  after  6 

notice  to  the  attorney  general.    Any  sums  recovered  shall  be  paid  over  7 

or  administered  as  the  court  directs.  8 


pen™d°vTth'fn       SECTION  8.     If  a  trustcc  is  appointed  by  the  probate  court  as  the  1 

i8i7'"i9T?4i  successor  of  a  prior  trustee,  the  court  may  dispense  with  the  making  and  2 

gI  io'o\^'ii  return  of  an  inventory  if  it  appears  to  be  unnecessary,  and  in  such  case  3 

p.s.  i4i,'§  14.'  the  condition  of  the  bond  shall  be  altered  accordingly.  4 

R.  L.  147,  §  7. 


Appfa^l^i  ^^  Section  9.  If  an  inventory  is  required  to  be  returned  by  a  trustee,  1 
g:|.  iob,U3.  the  estate  and  effects  shall  be  appraised  in  the  manner  provided  by  2 
R.  L.  147, 1 8.'  section  six  of  chapter  one  hundred  and  ninety-five.  3 
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1  Section  10.     If  a  trustee  who  derives  his  appointment  or  authority  Letters  re- 

2  from  a  court  ha\ing  no  jurisdiction  in  the  commonwealth  holds  land  in  foMTgnMustee 

3  the  commonwealth  in  trust  for  persons  resident  therein,  he  shall,  upon  cas'e's"et° 

4  petition  to  the  probate  court  for  the  county  where  the  land  lies,  and  p*s''f|/.'|7' 

5  after  notice,  be  required  to  take  out  letters  of  trust  from  said  court;  and  ^  ^- 1*^'  5  9- 
G  upon  his  neglect  or  refusal  so  to  do,  the  court  shall  declare  such  trust 

7  vacant,  and  shall  appoint  a  new  trustee,  in  whom  the  trust  estate  shall 

8  vest  in  like  manner  as  if  he  had  been  originally  appointed  or  authorized 

9  by  said  court. 

1  Section  1 1 .     The  notice  to  the  trustee  required  by  the  preceding  Same  subject. 

2  section  may  be  given  by  serving  him  with  a  copy  of  the  petition,  and  trSstee.  ° 

3  of  the  citation  thereon,  fourteen  days  at  least  before  the  return  day  of  p*y.'i'«,' '|; 

4  such  citation,  or  in  such  other  manner  as  the  court  may  order.  ^-  ^-  ^''^'  ^  ^° 

1  Section  12.    The  supreme  judicial  court,  the  superior  court  or  the  Removal  of 

2  probate  court  may,  upon  petition  of  a  party  beneficially  interested  in  isiT.'^igo.  §  41. 

3  a  trust  under  a  written  instrument,  and  after  notice  to  the  trustee  and  fgj;  'j|'  ^  ^' 

4  all  persons  interested,  remove  the  trustee  if  it  finds  that  such  removal  Jf ^|'  iqq  5  g 

5  is  for  the  interests  of  the  beneficiaries  of  the  trust  or  if  he  has  become  g-  ?■  \*\:  \'^-, 

...  1   I  *  -       I   I         1  c  K.  Ij.  14/,  s  11. 

6  msane  or  otherwise  incapable  or  is  unsuitable  therefor. 

1  Gray.  220.  114  Mass.  356.  145  Mass.  490. 

101  Mass.  223.  118  Mass.  215.  150  Mass.  185. 

110  Mass.  225.  121  Mass.  568.  224  Mass.  474. 

1  Section  13.     A  trustee  may  resign  his  trust,  and  the  guardian  or  Resignation 

2  committee  of  an  insane  trustee,  appointed  by  a  court  having  jurisdic-  ".sn^lgo.  §  39. 

3  tion,  may  on  behalf  of  the  insane  person  resign  his  trust,  if  the  court  o\  %'.  lob.S^s. 

4  authorized  to  appoint  a  trustee  finds  it  proper  to  allow  such  resignation,  p*s^'ui^'§^io. 

5  and  in  the  case  of  an  insane  trustee  the  court  may  accept  such  resigna-  f^^  ^*|'  5 12. 

6  tion  without  notice  to  him. 

1  Section  14.    A  person  succeeding  to  a  trust  as  executor  or  adminis-  Executor,  etc.. 

2  trator  of  a  former  trustee  shall  not  be  required  to  accept  such  trust.  trus"™." 

1817,  190.  §  39.  G.  S.  100,  §  6.  R.  L.  147.  5  13. 

R.  S.  69,  §  6.  P.  S.  141,  §  11. 

.•\.GENT   OF  non-resident  TRUSTEE. 

1  Section  1.5.     Sections  eight,  nine  and  ten  of  chapter  one  hundred  Agemqf    ^ 

„j.  /-iiii  •!  ■,   non-resident 

2  and  ninety-nve  shall  apply  to  non-resident  trustees,  except  that  said  trustee 

3  writing  shall  be  filed  in  the  clerk's  office  of  the  court  appointing  him  if  is93!  us. 

4  appointed  by  a  court  other  than  the  probate  court. 

R.  L.  147,  §  14.  235  Mass.  171. 

SALE   OF  TRUST   ESTATE. 

1  Section  16.     If  the  sale  and  conveyance,  transfer  or  exchange  of  any  Order  for  sale, 

2  real  or  personal  property  held  in  trust  appears  to  be  necessary  or  expe-  estate,  how 

3  dient,  the  supreme  judicial  court,  the  superior  court  or  the  probate  court  i82o',"54,  §  3. 

4  may,  upon  petition  of  a  trustee  or  other  person  interested,  after  notice,  ^84!  |4.>^  ''■ 

5  order  such  sale  and  conveyance,  transfer  or  exchange  to  be  made,  and  9;  ?;'??• 

6  the  investment,  reinvestment  and  application  of  the  proceeds  of  such  i864,'i68,  §  1. 

7  sale  in  such  manner  as  will  best  effect  the  objects  of  the  trust.     In  the  p.  s.'i4i,'§  20. 

8  case  of  personal  propert\-  the  probate  court  may  make  such  order  with  1907;  202!  ^  ^"^ 

9  or  without  notice  and  without  the  appointment  of  a  guardian  ad  litem  j^H;  ^^■''  "^°' 
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14  Allen,  24. 
103  Mass.  59. 
109  Mass.  1. 
119  Mass.  1. 
150  Mass.  377. 
182  Mass.  106. 
196  Mass.  217. 
199  Mass.  344. 
224  Mass.  474. 
247  Mass.  288. 


or  next  friend  as  provided  in  the  following  section.    The  fact  that  the  10 

trustee  has  the  necessary  authority  under  the  terms  of  the  instrument  11 

creating  the  trust  or  by  law  to  make  such  sale  and  conveyance,  transfer  12 

or  exchange  without  order  of  the  court  shall  not  bar  proceedings  under  1.3 

this  section,  but  nothing  herein  contained  shall  be  deemed  to  require  a  14 

license  where  such  authority  exists.  15 

258  Mass.  348.  273  Mass.  56. 


Proceedings 
in  case  of 
persons  not 
ascertained, 
etc.     Effect. 

1863,  25. 

1864,  168,  §  2. 
P.  S.  141.  §21. 
R.  L.  147,  §  16. 
146  Mass.  100. 


Section  17.     If  the  court,   upon  proceedings  under  the  preceding  1 

section,  finds  that  said  estate  may  be  held  in  trust  for,  or  that  a  remain-  2 

der  or  contingent  interest  therein  may  be  limited  over  to,  persons  not  3 

ascertained  or  not  in  being,  notice  shall  be  given  in  such  manner  as  the  4 

court  may  order  to  all  persons  who  are  or  may  become  interested  in  5 

such  estate,  and  to  all  persons  whose  issue,  not  then  in  being,  may  become  6 

so  interested;   and  the  court  shall  of  its  own  motion  in  every  such  case  7 

appoint  a  suitable  person  to  appear  and  act  therein  as  the  next  friend  8 

of  all  persons  not  ascertained  or  not  in  being,  who  are  or  may  become  9 

interested  in  such  estate,  and  the  provisions  of  sections  thirty-four  and  10 

thirty-five  of  chapter  two  hundred  and  one  consistent  herewith  shall  11 

apply  to  such  appointment.     A  conveyance  or  transfer  made  after  such  12 

notice  and  proceeding  shall  be  conclusive  upon  all  persons  for  whom  13 

such  guardian  ad  litem  or  next  friend  was  appointed.  14 


Property  held 
in  trust  by 
minors,  etc., 
may  be  sold 
and  conveyed 
in  certain 
cases. 
1845,  64. 
G.  S.  100, 
1869,  331. 
P.  S.  141, 
R.  L.  147, 
116  Mass.  377, 
119  Mass.  52. 
137  Mass.  252 
163  Mass.  503, 


§  15. 

§22. 
17. 


Section  IS.     If  a  person  who  is  seized  or  possessed  of  real  or  personal  1 

property  or  of  an  interest  therein  upon  a  trust,  express  or  implied,  is  a  2 

minor,  insane,  out  of  the  commonwealth  or  not  amenable  to  the  process  3 

of  any  court  therein  having  equity  powers,  and  if  in  the  opinion  of  the  4 

supreme  judicial  court,  the  superior  court  or  the  probate  court  a  sale  5 

should  be  made  of  such  property  or  of  an  interest  therein,  or  a  con-  6 

veyance  or  transfer  should  be  made  thereof  in  order  to  carry  into  efi'ect  7 

the  objects  of  the  trust,  the  court  may  order  such  sale,  conveyance  or  8 

transfer  made  and  may  appoint  a  suitable  person  in  the  place  of  such  9 

trustee  to  sell,  convey  or  transfer  the  same  in  such  manner  as  it  may  re-  10 

quire.     If  a  person  so  seized  or  possessed  of  an  estate  or  entitled  thereto  11 

upon  a  trust  is  within  the  jurisdiction  of  the  court,  he  or  his  guardian  12 

may  be  ordered  to  make  such  conveyances  as  the  court  orders.  13 


Section  19.    When  personal  property  is  subject  to  a  trust  contained 
prop^erty  unless  jn  a  Written  instrument,  the  trustee  or  trustees  mav,  unless  there  is 

otberwise  pro-  ....  ,  ,  . ,  i  i    i_       •  *   j. 

vided.  some  provision  therein  to  the  contrary  or  unless  it  would  be  inconsist- 

ent with  the  purposes  of  the  trust,  change  the  investment  of  such  prop- 
erty from  time  to  time  and  for  that  purpose  make  sales  and  transfers 
thereof. 


Trustee  may 
sell  personal 


1918,  68,  5  1. 


Sufficiency 
of  receipt  of 
trustee. 
1918,  68.  §  2. 


Section  20.    The  receipt  of  a  trustee,  or  of  any  one  or  more  of  1 

several  trustees,  for  any  money,  securities  or  other  personal  property  2 

or  effects  payable,  transferable  or  deliverable  to  him  or  them  under  any  3 

trust  or  power  shall  be  a  sufficient  discharge  therefor  to  the  person  4 

paying,  transferring  or  delivering  it,  and  no  such  person  shall  be  bound  5 

to  see  to  the  application  thereof.  *> 


ftc'^not  bound       SECTION  21.     A  Company  or  corporation,  public  or  private,  or  quasi    1 
to  see  to  corporation,  or  unincorporated  association,   or  the  managers  of  any    2 


Ch.\p.  203.]  TRUSTS.  2589 

3  trust,  or  anv  transfer  agent,  registrar  or  other  agent  of  such  company,  execution  of 

.        '  •  ...  .J  •     ,•  '       trusts  to  which 

4  corporation,  quasi  corporation,  unincorporated  association  or  managers,  shares  are 

5  shall  not  be  bound  to  see  to  the  execution  of  any  trust,  express,  implied  mg;  m.  §  3. 

6  or  constructive,  to  which  any  of  its  shares,  bonds  or  securities  are  sub-  ^^-^'  ^'^^■ 

7  ject,  or  to  ascertain  or  inquire  whether  the  trust  authorizes  a  transfer 

8  thereof  by  the  holder,  but  this  section  shall  not  be  a  protection  against 

9  liability  for  participating  with  actual  knowledge  in  a  breach  of  trust, 

10  and  the  fact  that  the  trust  is  of  record  shall  not  constitute  such  actual 

11  knowledge. 

1  Section  22.     Unless  otherwise  expressly  provided  by  the  trust  instru-  Brokers'  com- 

2  ment,  trustees'  and  brokers'  commissions  and  other  expenses  properly  t^'be'diarg'ed 

3  incurred  and  paid  by  trustees  for  or  in  connection  with  the  sale,  exchange  I'goy.'s"}'.'''' 

4  or  purchase  of  property  shall  be  charged  to  principal.     Commissions  ^-^  ^'*'^-  ^^^• 

5  and  expenses  paid  by  trustees  for  negotiating  or  effecting  leases  for 

6  terms  longer  than  five  years  shall  be  charged  to  principal  in  the  first 

7  instance,  and  a  part  thereof  proportionate  to  the  number  of  years  of  the 

8  term  shall  be  repaid  from  income  to  principal  in  each  year  while  the 

9  lease  and  the  trust  co-exist. 

I 

MORTGAGE    OF   TRUST   ESTATE. 

1  Section  23.    The  court  having  jurisdiction  of  a  trust  created  by  a  Trustees  may 

2  written  instrument  may,  upon  petition  and  after  notice  to  all  persons  to  mortgage, 

3  interested,  if  upon  hearing  it  appears  to  be  for  the  benefit  of  the  trust  iggg  4.51^  5 1 

4  estate,  authorize  trustees  to  mortgage  any  real  estate  held  by  them  in  Ifjg'fgg'  |} 

5  trust  for  the  purpose  of  paying  assessments  upon  the  trust  estate  for  p„  s.  ui,'  §  23. 

6  betterments  or  for  the  expense  of  repairs  and  improvements  on  such  r.  l' 147,  §  is. 

7  estate  made  necessary  by  such  betterments  or  by  the  lawful  taking  of  203  Mass^  328. 

8  such  estate  or  of  a  part  thereof  by  public  authority;   for  the  purpose  of  ^'*  ^'"^^  ^^^' 

9  paying  the  expense  of  erecting,  altering,  completing,  repairing  or  im- 

10  proving  a  building  on  such  estate;  or  for  the  purpose  of  paying  the  expense 

11  of  other  improvements  of  a  permanent  nature  made  or  to  be  made  on 

12  such  estate;   or  for  the  purpose  of  paying  an  existing  lien  or  mortgage 

13  on  such  estate  or  on  a  part  thereof;   or  it  may  authorize  such  trustees 

14  to  make  an  agreement  for  the  extension  or  renewal  of  such  existing 

15  mortgage. 

1  Section  24.    Such  petition  shall  set  forth  a  description  of  the  estate  Form  of 

2  to  be  mortgaged,  the  amount  of  money  necessary  to  be  raised  and  the  decre'e'""' 

3  purposes  for  which  such  money  is  required,  and,  if  made  to  a  probate  |§^f,'2.'^°' 

4  court,  shall  be  made  in  the  county  where  trustees  were  appointed,  if  Ra'i^4?.'|24. 

5  the  trust  was  created  by  will,  or,  if  it  was  not  so  created,  in  the  county  ^^-  ^  i*''  ^  ^^■ 

6  where  the  estate,  or  a  part  thereof,  which  is  the  subject  of  the  petition 

7  is  situated.    The  decree  of  the  court  upon  such  petition  shall  fix  the 

8  amount  for  which  the  mortgage  may  be  given  and  the  rate  of  interest 

9  which  may  be  paid  thereon,  and  may  order  the  interest  and  the  whole 

10  or  any  part  of  the  money  secured  by  the  mortgage  to  be  paid  from  time 

11  to  time  from  the  income  of  the  property  mortgaged. 

DISTRIBUTION  OF  TRUST  EST.iTE. 

1  Section  2.5.     If  under  a  written  instrument  a  trust  estate  is  to  be  Distribution 

2  distributed  in  whole  or  in  part,  the  probate  court,  upon  petition  of  a  i898?65rri.^ 

3  person  interested,  after  such  notice  as  it  may  direct,  may  order  the  fra^'iiats!  239° 
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227  Mass.  242.   trustec  to  convert  said  estate,  both  real  and  personal,  or  either,  into    4 

271  Mass!  467:   cash  and  distribute  it  among  such  persons  as  under  such  instrument    5 

are  entitled  thereto.  6 


Definition  of 
absentee. 
1905.  326,  §  1. 
211  Mass.  198. 


SETTLEMENT    OF    CERTAIN    TRUST    ESTATES    HAVING    ABSENTEE    BENEFI- 
CIARIES. 

Section  26.  In  sections  twenty-seven  to  thirty-nine,  inclusive,  the 
word  "absentee"  shall  mean  a  beneficiary  who  has  disappeared,  ab- 
sconded or  is  absent  from  the  commonwealth,  or  has  disappeared  or 
absconded  from  the  place  without  the  commonwealth,  where  he  was  last 
known  to  be,  and  has  no  known  agent  in  the  commonwealth,  and  it  is 
not  known  by  the  petitioner  where  he  is,  and  the  date  of  such  disap- 
pearance or  absconding  and  of  the  time  when  it  was  last  known  by  the 
petitioner  where  he  was  and  when  he  was  last  heard  from  or  heard  of 
shall  have  been  more  than  fourteen  years  before  the  filing  of  the  petitions 
provided  for  in  said  sections. 


1 
2 
3 

4 
5 
6 

7 

S 

9 

10 


Petition  for 
transfer  of 
trust  estate  _ 
of  absentee  in 
certain  cases. 
1905,  326,  §  1. 


Notice. 

1905,  326,  5  2. 


Section  27.  If  a  trustee  appointed  under  a  will  by  a  probate  court  1 
of  the  commonwealth  holds  trust  estate  the  final  disposition  of  which  2 
depends  upon  the  death  of  an  absentee,  such  trustee,  or  any  person  who  3 
would  be  interested  in  the  trust  estate  or  any  portion  thereof,  if  such  4 
absentee  were  dead,  may  file  a  petition  under  oath  in  the  probate  court  5 
for  the  county  where  such  trustee  was  appointed,  stating  to  the  best  of  6 
his  knowledge  and  belief  the  name,  age,  last  known  occupation,  last  7 
known  residence  and  address  of  such  absentee,  and  the  last  place  where  8 
he  was  known  to  be,  the  date  and  circumstances  of  his  disappearance  or  9 
absconding,  and  the  names  and  residences  of  his  wife,  children  and  10 
issue  at  the  time  of  his  disappearance  or  since,  and  of  those  who  would  11 
have  been  his  heirs  at  law  and  next  of  kin  if  he  had  died  at  the  time  of  12 
filing  the  petition,  and  the  names  and  residence  of  the  family  of  such  13 
absentee,  and  of  other  persons  of  whom  inquiry  may  be  made,  and  con-  14 
taining  a  schedule  or  statement  of  such  trust  estate,  real  and  personal,  15 
so  far  as  known,  and  the  names  and  residences,  so  far  as  known,  of  the  16 
persons  who  would  be  entitled  to  the  trust  estate  if  said  absentee  had  17 
died  intestate  within  the  commonwealth  on  the  day  fourteen  years  after  18 
the  date  of  his  disappearance.  Such  petition  shall  contain  as  parties  19 
the  name  of  such  trustee  and  of  such  absentee  and  the  names  and  resi-  20 
dences,  so  far  as  known  to  the  petitioner,  of  the  persons  who  woiild  be  21 
entitled  to  the  trust  estate  if  such  absentee  had  died  intestate  within  the  22 
commonwealth  on  said  day,  and  of  the  persons  who  under  his  will  or  23 
otherwise  would  be  entitled  to  the  trust  estate  if  he  had  then  died,  and  24 
the  description  of  the  class  of  persons,  if  their  names  or  existence  are  25 
unknown,  who  might  be  entitled  as  aforesaid,  and  all  persons  whom  it  26 
may  concern,  excepting  however  any  of  such  persons  or  parties  who  are  27 
petitioners,  and  shall  pray  that  the  trust  estate,  both  principal  and  any  28 
accumulations  from  unpaid  income  or  otherwise,  shall  be  transferred  to  29 
the  persons  as  trustees  who  would  be  entitled  to  such  trust  estate  if  such  30 
absentee  had  died  within  the  commonwealth  on  the  day  fourteen  years  31 
after  the  date  of  his  disappearance,  and  in  the  proportions  to  which  32 
each  would  be  entitled.  33 

Section  28.  If  the  petition  is  brought  by  such  trustee,  the  court  1 
shall  issue  a  notice  as  hereinafter  provided.    If  brought  by  a  person  other    2 
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3  than  the  trustee,  a  subpoena  shall  be  served  upon  the  trustee  as  in  equity, 

4  and  upon  proof  of  the  existence  of  such  trust  estate  as  aforesaid  by 

5  answer  of  such  trustee  or  otherwise,  which  answer  shall  be  filed  within 

6  one  month  after  the  return  day  of  such  subpoena  and  shall  set  forth  a 

7  schedule  or  statement  of  such  trust  estate,  the  court  shall  issue  a  notice 

8  as  hereinafter  provided.     The  notice  issued  by  the  court  shall  recite 

9  the  substance  of  the  petition,  and  shall  be  addressed  to  such  absentee 

10  and  to  all  persons  who  claim  an  interest  in  said  trust  estate,  and  to  all 

11  whom  it  may  concern,  and  to  all  the  persons  and  classes  of  persons 

12  named  as  respondents  in  the  petition,  citing  them  to  appear  at  a  time 

13  and  place  named  and  show  cause  why  said  estate  should  not  be  held 

14  and  disposed  of  under  sections  twenty-six  to  thirty-nine,  inclusive. 

1  Section  29.    The  return  day  of  said  notice  shall  be  not  less  than  six  Return  day 

2  months  after  the  date  of  such  order.    The  court  shall  order  a  copy  of  i905!'326,''§  3. 

3  said  notice  to  be  served  on  all  of  said  parties  who  may  reside  within  the  ^'^  ^''^^'  ^®*' 

4  commonwealth,  within  sixty  days  after  the  date  of  such  notice.    Said 

5  notice  shall  be  published  in  one  or  more  newspapers  within  the  common- 

6  wealth,  and  also,  if  within  the  United  States,  in  one  or  more  newspapers, 

7  if  any  such  there  be,  in  the  town,  or  in  the  county,  in  case  there  is  no 

8  newspaper  published  in  such  town,  where  the  absentee  last  resided  or 

9  was  known  to  have  last  been.    Such  publication  shall  be  at  least  once  in 

10  each  of  three  successive  weeks,  within  thirty  days  after  the  date  of  the 

11  order  in  such  new'spaper  or  newspapers  published  within  the  common- 

12  wealth,  and  within  sixty  days  after  the  date  of  the  order  in  such  news- 

13  paper  or  newspapers  published  without  the  commonwealth,  and  a  copy 

14  of  the  notice  shall  be  mailed  within  thirty  days  after  the  date  of  the 

15  order  to  the  last  known  address  of  such  absentee.    The  court  may  order 

16  further  notice  to  be  given  within  or  without  the  commonwealth.    Proof 

17  of  such  service  shall  be  made  by  affidavit,  or  in  such  other  manner  as  the 

18  court  may  order. 


1  Section  30.     The  respondents  and  the  absentee  and  any  person  certain  persons 

2  claiming  an  interest  in  the  estate  may  appear  and  show  cause  why  the  ^nl^nss^el 

3  prayer  of  the  petition  should  not  be  granted,  and  may  appear  and  answer  ^ggj  325^  5  4. 

4  on  or  before  the  return  day  or  within  such  further  time  as  the  court  may  ^ss  Mass.  214. 

5  allow.    By  the  description  in  the  notice,  "To  all  whom  it  may  concern", 

6  all  the  world  are  made  parties  defendant  and  shall  be  concluded  by  the 

7  order  or  decree. 

1  Section  31.    The  court  may  appoint  a  suitable  person  to  appear  and  ^^"^''^"y  be 

2  act  in  said  proceedings  as  guardian  ad  litem  for  minors  and  for  all  persons  ^R^t'sm' ts' 

3  and  classes  or  descriptions  of  persons  under  disability  or  not  ascertained 

4  or  unknown  or  not  in  being  or  out  of  the  commonwealth,  and  who  under 

5  the  provisions  of  the  will  in  regard  to  said  trust  estate  or  otherwise  may 

6  be  or  may  become  interested  in  said  trust  estate,  and  the  court  shall 

7  appoint  a  suitable  person  to  appear  and  act  therein  as  guardian  ad  litem 

8  of  said  absentee.     An  order  or  decree  in  such  proceedings,  made  after 

9  such  appointment,  shall  be  conclusive  upon  all  persons  for  whom  such 
10  guardian  ad  litem  was  appointed. 

1  Section  32.     The  court  shall  find  the  date  of  the  disappearance  or  Court  to  find 

2  absconding  of  the  absentee,  and  any  other  material  facts.     If  the  court  traMferor"^ 
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authorize  sale 
of  truat  estate, 

1905.  326,  §  6. 
255  Ma33.  214. 


3 
4 
5 
6 
7 
8 
9 
10 


finds  that  such  disappearance  has  been  continuous  for  more  than  fourteen 
years  next  preceding  the  filing  of  the  petition,  that  upon  the  evidence 
presented  the  absentee  has  not  been  heard  from  or  known  of  within  such 
fourteen  years,  and  that  the  facts  found  warrant  a  presumption  of  death, 
the  court  shall  order  the  trust  estate  transferred  to  the  persons  as  trustees 
to  whom,  and  at  the  time  or  times  and  in  the  shares  and  proportions  in 
which,  it  would,  under  the  provisions  of  the  trust  of  said  property  as 
set  forth  in  the  will,  be  distributed  if  said  absentee  had  died  within  the 
commonwealth  on  the  day  fourteen  years  after  the  date  of  the  disap-  11 
pearance  or  absconding,  as  found  and  recorded  by  the  court.  And  by  12 
such  order  all  the  right,  title  and  interest  of  said  absentee  in  said  trust  13 
estate  and  of  all  other  persons,  except  those  to  whom  as  trustees  said  14 
trust  estate  is  to  be  turned  over  and  paid  in  pursuance  of  said  order,  15 
shall,  as  against  the  said  trustee  appointed  under  the  will  by  the  probate  16 
court,  be  barred,  and  no  action,  suit  or  petition  in  any  form  shall  be  17 
,  begun  by,  or  for  the  benefit  of,  such  absentee  or  such  other  persons  against  IS 
"  the  said  trustee  for  or  on  account  of  said  trust  estate  or  its  proceeds;  19 
and  the  court  may  authorize  the  trustee  to  sell  at  public  or  private  sale  20 
the  said  trust  estate  or  any  part  thereof  and  to  convert  it  into  money  21 
in  order  to  make  transfer  thereof  as  aforesaid.  22 


New  trustees 
to  give  bond 
for  the  pay- 
ment of  fund. 
Endorsement 
for  costs  in 
suit  on  bond  . 
1905,  326,  §  7. 


Section  33.  Upon  the  transfer  in  pursuance  of  such  decree  to  each 
of  such  new  trustees  of  his  portion  of  the  trust  estate  or  fund,  he  shall 
give  bond  to  be  filed  in  the  court  in  said  case,  in  such  sum  and  with  or 
without  sureties  as  the  court  may  order,  to  the  judge  of  said  court  and 
his  successors  in  office  and  with  condition  substantially  that  he  will  pay 
and  deliver  to  such  absentee,  if  living,  or  to  any  persons  claiming  under 
him,  as  his  heirs  at  law  or  as  named  in  his  will  as  recipients  of  such  trust 
estate  under  the  exercise  of  any  power  of  appointment  by  the  said 
absentee  or  persons  otherwise  claiming  the  funil,  the  fund  which  such 
trustee  has  received,  with  the  accumulations  thereof,  if  any,  less  reason- 
able disbursements  and  compensation,  if  in  the  suit  on  said  bond  such  11 
absentee  or  other  person  shall  be  found  to  be  lawfully  entitled  to  said  12 
trust  estate  or  fund.  Such  bond  may  be  put  in  suit  by  such  absentee  13 
or  other  persons  for  his  or  their  own  benefit.  In  every  action  on  such  14 
bond  the  writ  shall  be  endorsed  by  the  persons  for  whose  benefit  or  at  15 
whose  request  the  action  is  brought  or  by  their  attorney,  and  the  en-  16 
dorsers  shall  be  liable  for  the  costs  of  the  suit,  and  execution  therefor  17 
shall  be  issued  against  them  and  not  against  the  judge  of  said  court.        18 


1 
2 

3 
4 
5 
6 
7 
8 
9 
10 


Liability  and 
powers  of  new 
trustee. 
1905,  326,  §  8. 


No  suit,  etc., 
to  be  brought 
against  new 
trustee  after 
six  Years. 
1905,  326,  §  9. 


Section  34.  Such  new  trustee  shall  be  liable  only  for  gross  negli-  1 
gence.  He  may  in  his  discretion  invest  and  reinvest  the  trust  fund  or  2 
estate  delivered  to  him  and  sell  real  and  personal  estate  at  public  auction 
or  private  sale  and  execute  instruments  necessary  to  transfer  the  title 
thereto.  If  such  new  trustee  dies  before  the  expiration  of  the  six  years 
named  in  the  following  section,  his  estate  shall  be  liable  on  the  bond 
required  of  such  trustee. 


Section  35.    After  the  expiration  of  six  years  from  the  filing  of  said  1 

bond  by  said  new  trustee  no  action,  suit  or  petition  in  any  form  shall  2 

be  brought  against  him  on  said  bond  or  otherwise  by  said  absentee  or  3 

person  claiming  under  him  or  otherwise  claiming  the  estate  in  the  hands  4 

of  such  new  trustee.  ^ 
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1  Section  36.     If  durina;  the  continuance  or  upon  the  termination  of  Trust  estates 

1  -11  ■  .  L>      1        I  f    •      •        1         may  be  dis- 

2  a  trust  under  a  will  or  written  instrument  one  oi  the  benencianes  be-  tributed  to 

3  comes  an  absentee  as  defined  in  section  twenty-six,  the  trustee  may  pay  ficiaries  in 

4  the  income  or  distribute  the  trust  estate  to  the  known  beneficiaries  in  ^1^^"'° '=*^^^- 

5  the  proportions  to  which  they  would  be  entitled  if  such  absentee  were  '®°^'  ^^^'  ^  ^'' 

6  present  in  the  commonwealth,  and  as  to  the  remaining  part  to  which 

7  such  absentee  would  be  entitled  if  present,  such  trustee  or  any  person 

8  who  would  be  interested  in  the  share  of  such  absentee  if  he  were  dead 
9, may  take  like  proceedings  with  reference  to  such  share  as  are  provided 

10  for  in  the  ten  preceding  sections. 

1  Section  37.     In  cases  brought  under  the  preceding  section  the  pe-  where  petition 

2  tition,  if  brought  on  account  of  a  trust  under  a  will,  shall  be  brought  brougiu 

3  in  the  probate  court  for  the  county  where  the  trustee  was  appointed,  '^°^'  ^~^'  ^  '"' 

4  and,  if  brought  on  account  of  a  trust  under  a  written  instrument  other 

5  than  a  will,  shall  be  brought  in  the  probate  court  of  any  county  where 
()  any  of  the  parties  interested  in  the  trust  reside  or  where  any  of  the  land 
7  held  in  trust  is  situated.  If  any  probate  court  has  assumed  jurisdiction 
S  of  the  trust,  the  petition  shall  be  brought  in  that  court. 

1  Section  .38.    The  court  may  at  any  time  during  the  continuance  of  JfJ^^gXa^t 

2  the  trust  on  like  petition  and  other  proceedings  as  provided  in  sections  income  shall 

3  twenty-six  to  thirty-seven,  inclusive,  decree  that  any  income  then  accrued  certain  persons. 

4  or  thereafter  accruing  for  the  benefit  of  such  absentee  shall  be  paid  to  the        '  ""' 

5  persons  as  trustees  to  whom,  and  at  the  time  or  times  and  in  the  shares 

0  and  proportions  in  which,  it  would  be  distributed  if  said  absentee  had 

7  died  on  the  day  fourteen  years  after  the  date  of  the  disappearance  or 

8  absconding,  as  found  and  recorded  by  the  court. 

1  Section  39.     Sectionstwenty-sixto  thirty-eight,  inclusive,  shall  apply  Certain  sections 

2  to  existing  trusts  heretofore  established  as  well  as  to  trusts  hereafter  t?usts''n^ow 

3  established.  he'reaher" 

1905.  326,  §  10.  established. 

TRUSTS  FOR   THE   BENEFIT   OF   CREDITORS. 

1  Section  40.     If  a  debtor  residing  in  the  commonwealth  has  made  validity  of 

2  an  assignment  to  a  trustee  for  the  benefit  of  his  creditors,  the  acts  of  oftr^vlTtees 

3  the  trustee  thereunder  in  protecting  and  caring  for  the  property  and  subsequenT' 

4  converting  it  into  money,  if  done  in  good  faith  an(1  with  reasonable  '"^"yyilof's^'i"' 

5  judgment  and  discretion,  shall,  subject  to  the  following  section,  be  valid  J\,H«^'*^' L?'' 

r  •    1  !•  1'  ..11  .'       ^^^  Mass.  29b. 

()  notwithstanding  subsequent  proceedings   in   insolvency   by  or  against  221  Mass.  384. 

7  the  debtor,  and  the  assignee  in  insolvency  shall,  if  such  assignment  is 

8  avoided  by  him,  recover  the  net  amount  of  money  received  for,  or  the 

9  price  of,  the  ]3roperty  sold  and  converted  by  such  trustee  instead  of  the 
lU  property  itself. 

1  Section  41.    The  preceding  section  shall  not  apply  to  the  acts  of  such  same  subject. 

2  trustee  unless  the  assignment  conveys  all  the  property  and  estate  of  the  torTaiidUy!'^ 

3  debtor  wherever  situated,  either  within  or  without  the  commonwealth,  §§*/;|.*°' 

4  not  exempt  from  attachment  by  the  laws  thereof,  and  provides  for  its  ^^l'  \lf  ,  ,2 

5  distribution  in  substantial  conformity  with  chapter  two  hundred  and  l^^  ^p*^  ^96. 

6  sixteen;    nor  unless  a  majority  in  number  and  value  of  the  creditors,  220  Mass.  122. 

7  whose  claims  are  neither  secured  nor  preferred  by  said  chapter,  have  "" 
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assented  in  writing  to  the  assignment;    nor  unless  the  trustee,  before  8 

proceeding  to  act  and  immediately  on  the  acceptance  of  his  trust,  gives  9 

written  notice  by  mail  or  otherwise  to  all  known  creditors  of  the  debtor  10 

of  such  assignment  and  his  acceptance  thereof,  and  deposits  with  the  11 

clerk  of  the  town  where  the  principal  business  of  the  debtor  is  carried  on  12 

a  copy  of  such  assignment,  which  shall  be  filed  and  indexed  by  said  clerk  13 

upon  receiving  a  fee  of  one  dollar  therefor.  14 


Termination 
of  trusts  for 
benefit  of 
creditors 
created  by 
persons 
deceased. 
1850,  241, 
§§  1,3. 
G.  S.  100, 
§§  17,  18. 
P.  S.  141, 
H  25,  26. 
R.  L.  147, 


23. 


Section  42.  If,  upon  petition  or  otherwise,  the  probate  court  for  1 
the  county  where  letters  testamentary  or  of  administration  have  been  2 
granted  on  the  estate  of  a  deceased  person  finds  that  such  person  in  his  3 
lifetime  made  a  conveyance  of  real  estate  in  the  commonwealth  in  trust  4 
for  the  benefit  of  his  creditors,  and  the  trustee  certifies  that  all  the  debts  5 
secured  by  such  conveyance  and  due  to  persons  other  than  himself  have  6 
been  paid  or  otherwise  adjusted  to  the  satisfaction  of  the  creditors  so  7 
far  as  known  and  that  he  desires  to  settle  his  trust  account  and  to  termi-  8 
nate  the  trust,  the  court  shall  appoint  a  time  and  place  for  hearing  all  9 
persons  interested  in  such  trust,  of  which  notice  shall  be  given  by  publi-  10 
cation  in  a  newspaper  published  in  the  county,  or  otherwise,  as  the  11 
court  orders,  l^pon  such  hearing  the  court  may  terminate  the  trust  so  12 
far  as  the  creditors  and  persons  claiming  under  them  are  concerned,  13 
may  discharge  such  real  estate  from  the  trust,  may  settle  the  trust  14 
account,  and  make  any  further  order  as  to  the  disposition,  distribution  1.5 
or  partition  of  the  remaining  trust  estate,  consistent  with  the  provisions  16 
of  the  original  instrument  creating  the  trust.  This  section  shall  not  17 
apply  to  any  case  where  the  instrument  creating  the  trust  does  not  bear  18 
date  more  than  six  years  previous  to  the  time  appointed  for  the  hearing;  19 
nor  shall  it  affect  the  operation  of  tlie  insolvent  laws  of  the  common-  20 
wealth.  21 


CHAPTER    204. 


GENERAL  PROVISIONS  RELATIVE  TO  SALES,  MORTGAGES,  RELEASES, 
COMPROMISES,  ETC.,  BY  EXECUTORS,  ETC. 


Sect. 

general  provisions. 

1.  Executor,   etc.,   to  convey   real  estate 

which  testator,  etc.,  had  agreed  to 
convey  or  require  reconveyance  if 
estate,  etc.,  entitled. 

2.  Sale  of  real  estate  dependent  upon  con- 

sent of  a  deceased  person. 

3.  Foreign  executor,  etc.,  may  be  licensed 

to  receive  and  dispose  of  personal 
property. 

4.  How  executor,  etc.,  may  release  vested 

or  contingent  interests. 

5.  Sale  or  release  of  lots  in  cemeteries. 

6.  Form  of  mortgage  given  under  license 

of  court. 

7.  Venue  of  petitions  for  sales  by  foreign 

executor,  etc. 


Sect. 
S.  License  to  sell  to  remain  in  force  for  one 

year. 
9.  Surplus    of    proceeds    of    sales    to    be 

treated  as   real   estate. 

10.  Costs  in  case  of  objection  to  the  grant- 

ing of  a  license. 

11.  Examination  of  persons  licensed  to  sell 

land. 

12.  Sale  of  church,  etc.,  property. 

COMrROMISES,    ETC. 

13.  Compromises  by  executors,  etc.,  under 

authority  of  probate  court. 

14.  Executors,  etc.,  may  be  authorized  to 

compromise  controversies,  etc. 

15.  Compromise  of  wills. 

16.  Protection  of  contingent  interests. 
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Sect. 

17.  Effect  of  compromise. 

18.  Minor,  etc.,  to  be  represented  by  guard- 

ian, etc. 


IRREGULAR    AND    INVALID    SALES,     ETC.,     BY 
EXECUTORS,    ETC. 

19.  Irregular,  etc.,  sale  not  to  be  avoided  in 

certain  cases. 

20.  Wliere   contestant   claims   under    title 

paramount. 


Sect. 

21.  When  adjudication  as  to  debts  final. 

22.  Action  or  entry  for  recovery  of  land 

sold  by  executor,  etc. 
2.3.  Confirmation,  etc.,  of  void  acts  of  ex- 
ecutor, etc. 

24.  Ratification  of  doubtful  acts  of  execu- 

tor, etc. 

25.  Liability  of  irregularly  appointed  exec- 

utor, etc.,  to  account. 

26.  Failure  of  proof  of  notice  of  appoint- 

ment or  sale,  how  remedied. 


general  provisions. 
1      Section  1 .    If  a  person  who  has  entered  into  a  written  agreement  for  Execut 


or,  etc., 

2  the  conveyance  of  real  estate  or  holds  real  estate  which  by  operation  of  estate  w^'hicr' 

3  law  is  subject  to  be  conveyed  to  others,  dies  or  is  put  under  o;uardian-  hld^'agreed "ti 

4  ship  or  conservatorship  or  disappears  or  absconds  with  the  result  that  ';o°wy 

5  a  recei^•er  of  his  property  is  appointed  under  chapter  two  hundred,  reconveyance 

6  without  having  made  such  conveyance,  the  probate  court  shall  have  entftiecf.'  "^ ''" 

7  jurisdiction  in  equity  concurrent  with  the  supreme  judicial  and  superior  liia'.  .32^'§V.'' 
S  courts  to  enforce  specific  performance  of  such  agreement  or  obligation  f§  fl/s*; 

9  to  convey;    and,  upon  a  petition  therefor  by  any  person  interested  in  Jlgg' gg*' 

10  the  conveyance,  shall,  after  notice,  if  upon  hearing  it  appears  that  the  ?sfV^' 

11  deceased,  were  he  living,  or  the  ward,  were  he  not  under  guardian.shin  p.  s!  142.  §1. 

12  or  conservatorshij),  or  the  absentee,  had  he  not  disappeared  or  absconded  r.  l'.  us,  §  1. 

13  as  aforesaid,   would   be   required  to  make  the  conveyance,   order  the  I929;  ,342.  §  2. 

14  e.xecutor  or  administrator,  or  the  guardian,  conservator  or  receiver  to  ?08'Ma8s^552. 

15  make  the  same,  which  conveyance  shall  have  like  force  and  effect  as  if  Ji?  ^{"^^  1?,^ 

,    ,  I      L  1  1  1  I*    I  1  ^'"^  Mass.  4.jO. 

id  made  by  the  person  who  agreed  or  was  liable  to  convey.  Such  concur-  179  Mass.  451. 
17  rent  juri.sdiction  shall  also  extend  to  the  specific  enforcement  of  recon-  226  Mass^  224! 
IS  veyance  by  persons  alleged  to  be  improperly  holding  or  retaining  prop-  ^67  Mass.  316. 

19  erty  belonging  to  the  estate  of  a  deceased  person,  or  to  a  person  under 

20  guardianship  or  conservatorship,  or  to  a  person  of  whose  property  a 

21  receiver  has  been  appointed  under  said  chapter  two  hundred,  antl  to 

22  the  cancellation  of  deeds,  releases  or  other  conveyances  or  acquittances 

23  executed  by  a  person  since  deceased  or  by  a  person  since  placed  under 

24  guardianship  or  conservatorship  or  of  whose  property  a  receiver  has 

25  been  appointed  as  aforesaid,  on  petition  of  the  executor,  administrator, 

26  guardian,  conservator  or  receiver,  as  the  case  may  be. 


1  Section  2.    If,  under  a  will,  the  sale  of  real  estate  by  a  tru.stee,  execu-  Saieof  real 

2  tor  or  administrator  with  the  will  annexed  is  dependent  upon  the  con-  entTpon"*^"*'" 
.3  sent  of  a  person  who  has  deceased,  the  probate  court  having  jurisdiction  dMeSed"'" 

4  of  the  settlement  of  the  estate  may,  in  its  discretion,  and  if  all  parties  i'|n°'329 

5  interested  assent,  authorize  the  sale  and  conveyance  of  such  real  estate  S  ?  \'*^„- 1?,- 

6  in  like  manner  as  if  no  such  consent  had  been  required. 


R.  L.  148,  §  2. 


[*  oreign  execu- 


1  Sections.     An   e.xecutor,    administrator,   guardian,   conservator  or  Fo..., 

2  trustee  duly  appointed  in  another  state  or  in  a  foreign  country  and  duly  hJiilTriieT^ 

3  qualified  and  acting,  who  may  be  entitled  to  any  personal  property,  dispose  0I  ^""^ 

4  situated  in  the  commonwealth,  may  file  an  authenticated  copy  of  his  personal 

5  appointment  in  the  probate  court  for  any  county  where  there  is  real  'sso.  226. 

6  estate  of  his  trust,  or,  if  there  is  no  such  real  estate,  in  any  county  where  i960,  an',  vi. 

7  there  is  personal  property  of  his  trust,  and  may  upon  petition  to  said  us!'^  3^'  ^  '^' 
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1907,  563, 
§§  17,  26. 
1909,  490, 
IV.  §  17. 
1915,  23. 
1919,  350,  §  53, 


court,  after  such  notice  to  creditors  and  all  persons  interested  as  the  8 
court  may  order,  be  licensed  to  receive  or  to  sell  by  public  or  private  9 
sale,  upon  such  terms  and  to  such  person  or  persons  as  he  shall  think  fit,  10 
or  otherwise  to  dispose  of,  and  to  transfer  and  convey,  shares  in  a  cor-  11 
poration  or  other  personal  property,  if  the  court  finds  that  there  is  no  12 
executor,  administrator,  guardian,  conservator  or  trustee  appointed  in  1.3 
the  commonwealth  who  is  authorized  so  to  receive  and  dispose  of  such  14 
shares  or  estate,  and  that  such  foreign  executor,  administrator,  guardian,  1.5 
conservator  or  trustee  will  be  liable,  upon  and  after  such  receipt  or  sale,  16 
to  account  for  such  shares  or  estate,  or  for  the  proceeds  thereof,  in  the  17 
state  or  country  where  appointed;  and  that  no  person  resident  in  this  18 
commonwealth  and  interested  as  a  creditor  or  otherwise  objects  to  19 
the  granting  of  such  license  or  appears  prejudiced  thereby;  but  no  such  20 
license  shall  be  granted  to  a  foreign  executor  or  administrator  until  the  21 
expiration  of  six  months  after  the  death  of  his  testator  or  intestate.  The  22 
commissioner  of  corporations  and  taxation  shall  be  made  a  party  to  any  23 
petition  by  a  foreign  executor,  administrator  or  trustee  under  this  sec-  24 
tion,  and  shall  be  given  fourteen  days'  notice  of  the  same.  25 


How  executor, 
etc.,  may 
release  vested 
or  contingent 
interests. 
1855,  307,  §  2. 
G.  S.  101,  §  11. 
1863,  230. 
P.  S.  142,  §  4. 
R.  L.  148,  §  4. 
1915,  23. 
190  Mass.  459. 


Section  4.  An  executor,  administrator,  guardian,  conservator  or 
trustee  may,  after  the  notice  required  upon  a  petition  by  him  for  a  li- 
cense to  sell  real  estate,  be  authorized  by  the  probate  court  to  release 
and  discharge,  upon  such  terms  and  conditions  as  may  appear  to  be 
proper,  a  vested,  contingent  or  possible  right  or  interest,  if  such  release 
or  discharge  appears  to  be  for  the  benefit  of  the  person  or  estate  which 
he  represents. 


Sale  or  release 
of  lots  in 
cemeteries. 
1869,  35. 
P.  S.  142,  §  5. 
R.  L.  148,  §  5. 
1915,  23. 


Section  5.  An  executor,  administrator,  guardian,  conservator  or 
trustee  may  be  authorized  by  the  probate  court,  after  notice  to  all 
persons  interested,  to  sell  and  convey  or  release  upon  such  terms  and  in 
such  manner  as  the  court  may  order,  lots  in  cemeteries  belonging  to  the 
person  or  estate  by  him  represented. 


Form  of  mort- 
gage given 
under  license 
of  court. 
1864,  212,  §  4. 
1869,  219,  §  2; 
451,  §  2. 


Section  6.    A  mortgage  given  by  an  executor,  administrator,  guard-  1 

ian,  conservator  or  trustee  under  license  of  court  may  contain  a  power  2 

of  sale,  and  every  such  mortgage  shall  state  that  it  is  made  under  license  3 

of  court  and  the  date  of  such  license.  4 


1871,  282,  §  3. 

1872,  370,  §  3. 
1S73,  2S0,  §  2. 


1876,  79,  §5  3,  4;  199, 
P.  S.  142,  §  6. 
R.  L.  148,  §  6. 


1915.  23. 

11  Gray,  492. 

273  Mass.  119. 


Venue  of 
petitions  for 
sales  by 
foreign 
executor,  etc. 
1817,  182,  §  1. 
R.  S.  71,  §  25; 
72,  §  16. 


Section  7.  All  proceedings  in  probate  courts  relative  to  sales  by  a 
foreign  e.xecutor,  administrator,  guardian,  conservator  or  trustee  shall  be 
in  the  countv  where  an  authenticated  copy  of  his  appointment  is  first 
filed. 

G.  S.  102.  §  42.  P.  S.  142.  §  7.  R.  L.  148,  5  7.  1915,  23. 


License  to  sell 

to  remain  in 

force  for  one 

year. 

1817,  190,  §  12. 

R.  S.  71.  §  19; 

72,  §  13. 


Section  8.     No  license  to  sell  by  an  executor,  administrator,  guard-  1 

ian,  conservator  or  trustee  shall  be  in  force  for  more  than  one  year  after  2 

the  granting  thereof,  except  as  provided  in  section  eighteen  of  chapter  3 

two  hundred  and  two.  4 

146  Mass.  100. 


G.  S.  102,  §  43. 
p.  S.  142,  §  8. 


R.  L.  148,  §  8. 
1915,  23. 


p"oceeds''of  Section  9.     In  cvefy  sale  of  the  real  estate  of  a  deceased  person  or  a    1 

sales  to  be        ward  by  an  executor,  administrator,  guardian  or  conservator,  the  surplus    2 
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treated  as  real 

estate. 

R.  S.  71,  5  34; 

72.  §§  5.  17. 


3  of  the  proceeds  remaining  on  tlie  final  settlement  of  the  accounts  .shall 

4  be  considered  as  real  estate,  and  shall  be  disposed  of  to  the  same  persons 

5  and  in  the  same  proportions  to  whom  and  in  which  the  real  estate  if  not  ^1  io|' I** 

6  sold  would  have  descended  or  have  been  disposed  of  by  law. 

R.  L.  148.  §  9.  l,-i3  .Mass.  111.  233  Mass.  481. 

1915,  23.  154  Mass.  7. 

1  Section  10.     If  a  person  appears  and  objects  to  the  granting  of  a  Costs  in  case 

2  license  to  sell  real  estate  and  the  court  finds  that  either  the  petition  or  the°grant°DVof 

3  the  objection  thereto  is  unreasonable,  it  may  award  costs  to  the  prevail-  nss^fl;  5  e. 

4  ing  party. 

R.  S.  71,  §  36:  72,  §  18.  P.  S.  142.  §  10. 

G.  S.  102,  §  45.  R.  L.  148,  §  10. 

1  Section  11.     A  person  authorized  to  sell  land  under  license  of  court  Examination 

2  shall  be  required,  upon  petition  to  the  probate  court  by  an  heir,  creditor,  licensed  to 

3  ward  or  other  person  interested  in  the  estate,  to  answer  on  oath  as  to  r.  s!'7i,  §  39; 

4  all  matters  relative  to  his  exercise  and  fulfilment  of  said  license  as  fully  IfslW,  5 1. 

5  as  he  is  liable  to  account  and  be  examined  relative  to  personal  property,  p  |  m,'|n.' 

6  If,  in  relation  to  the  exercise  of  such  license  or  to  a  sale  under  it,  there  is  R  l  us,  §  11. 

7  any  neglect  or  misconduct  in  the  proceedings  of  such  person  by  which 

8  a  person  interested  in  the  estate  suffers  damage,  such  interested  person 

9  may  reco\-er  compensation  therefor  on  the  probate  bond  or  otherwise  as 
10  the  case  may  require. 

1  Section  12.     The  supreme  judicial  court,  upon  petition  of  a  party  Saie  oi  church, 

2  interested  and  after  notice,  may  order  the  sale  or  transfer  of  any  real  or  i897,''462"  ^' 

3  personal  property  held  for  churches,  cemeteries  or  other  like  trusts  and  '■*^'    '  ' 

4  the  investment  or  disposition  of  the  proceeds,  and  may  make  orders  and 

5  decrees  necessary  to  secure  the  rights  of  owners  of,  or  of  other  persons 

6  claiming  an  interest  in,  pews  or  in  tombs  or  lots  in  cemeteries. 

compromises,  etc. 

1  Section  13.     The  probate  court  may  authorize   an    executor,    ad-  byTI'cTu'tOT" 

2  ministrator,    guardian,    conservator,    receiver,    commissioner   or   other  etc.,  under 

„£,.  m  -ii-  1-  1  1-  •         authority  of 

6  nduciary  oincer  appointed  by  it,  or  a  trustee,  to  adjust  by  arbitration  probate  court. 

4  or  compromise  any  demand  in  favor  of  or  against  the  estate  by  him  is26!  i36'. 

5  represented. 

1835.93.  1855.  37;  432.  1915,23.  137  Mass.  94. 

R.  S.  65,  5  10;  G.  S.  101,  §  10.  1925,  67,  §  1.  178  Mass.  125. 

79,  §  17.  P.  S.  142,  5  12.  9  .\llen,  173.  240  Mass.  363. 

1838,  92.  R.  L.  148,  §  13. 

1  Section  14.     The  supreme  judicial  court  or  the  probate  court  may  Executors,  etc., 

2  authorize  an  executor,  administrator,  guardian,  conservator,  receiver,  "JthorLed  to 

3  commissioner  or  other  fiduciary  officer  appointed  by  the  probate  court,  controveScs. 

4  or  a  trustee,  to  adjust  by  arbitration  or  compromise  any  controversy  or  jggj  174  § , 

5  question  as  to  the  administration  or  distribution  of  the  estate  in  his  E  ?  Wo  l^'^v 

e  •  1   •  •  1  e  ,       .  K    1^    14S,  S  14. 

0  possession,  or  as  to  his  accounting  therefor,  or  as  to  any  matter  relating  }903, 222. 

7  to  said  estate,  or  as  to  the  construction  of  a  will  or  trust  created  by  a  1925!  67,  §  2. 

8  written  instrument,  or  as  to  his  power  and  authority  thereunder,  or  as  170  nu'ss  328. 

9  to  any  controversy  growing  out  of  said  will  or  instrument  that  may  lis  Mass!  2261 

10  arise  between  him  and  any  other  person  or  the  guardian  or  conservator  Hq  ^^^  }|i 

1 1  of  any  person  interested  under  said  will  or  instrument  or  in  said  estate, 

12  or  between  claimants  or  the  guardians  or  conservators  of  claimants  to 
lo  said  estate,  to  which  arbitration  or  compromise,  in  the  form  of  an  agree- 
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ment  in  writing,  such  executor,  administrator,  guardian,  conservator,  14 

receiver,  commissioner  or  other  fiduciary  officer  or  trustee,  and  ail  other  15 

persons  in  being  and  of  full  age  and  not  under  guardianship,  and  the  16 

guardian  or  conservator,  if  any,  of  all  other  persons  who  claim  a  vested  17 

interest  in  said  estate,  whose  interests  will,  in  the  opinion  of  the  court,  18 

be  affected  by  the  proposed  arbitration  or  compromise,  shall  be  parties.  19 

An  award  or  compromise  made  in  writing  in  such  a  case,  if  found  by  the  20 

court  to  be  just  and  reasonable  in  its  effects  upon  the  interests  of  minors  21 

and  persons   under  guardianship   or   conservatorship,   and    upon   any  22 

future  contingent  interests  in  said  estate,  shall,  when  approved  by  the  23 

court,  be  valid  and  binding  upon  all  such  interests  and  upon  the  original  24 

parties  to  said  agreement,  and  a  decree  shall  be  entered  accordingly.     If  25 

the  court  finds  that  any  minor  or  person  without  legal  capacity  or  under  26 

guardianship,  or  any  future  contingent  interests,  may  be  affected,  it  may  27 

appoint  some  person  or  persons  to  represent  such  minor  or  person  with-  28 

out  legal  capacity  or  under  guardianship,  or  future  contingent  interests  29 

in  such  controversy,  question,  administration  or  account  upon  such  30 

conditions  as  to  costs  as  it  may  order.  31 


Compromise 
of  wills. 
1864,  173,  §  1. 
P.  S.  142.  5  14. 
1889,  266. 
R.  L.  148,  5  15. 

1902,  538. 

1903,  222. 

1918.  257. 
§399. 

1919.  5. 

1920.  2. 

128  Masa.  203. 
152  Mass.  254. 

180  Mass.  303. 

181  Mass.  501. 

182  Mass.  208. 
188  Mass.  190. 
199  Mass.  330. 
204  Mass.  471. 
209  Mass.  4.'>9. 
211  Mass.  288. 


Section  15.  The  supreme  judicial  court  or  the  probate  court  may  au- 
thorize the  persons  named  as  executors  in  an  instrument  purporting  to 
be  the  last  will  of  a  person  deceased,  or  the  petitioners  for  administra- 
tion with  such  will  annexed,  to  adjust  by  arbitration  or  compromise  any 
controversy  between  the  persons  who  claim  as  devisees  or  legatees  under 
such  will  and  the  persons  entitled  to  the  estate  of  the  deceased  under  the 
laws  regulating  the  descent  and  distribution  of  intestate  estates,  to  which 
arbitration  or  compromise  the  persons  named  as  executors,  or  the  pe-  8 
titioners  for  administration  with  the  will  annexed,  as  the  case  may  be,  9 
those  claiming  as  devisees  or  legatees  whose  interests  will  in  the  opinion  10 
of  the  court  be  affected  by  the  proposed  arbitration  or  compromise,  and  11 
those  claiming  the  estate  as  intestate,  shall  be  parties.  12 


215  Mass.  226. 
225  Mass.  12.  380. 


228  Mass.  39. 
230  Mass.  131. 


233  Mass.  267. 


Protection  of 

contingent 

interests. 

1864,  173,  §  2. 

P.  S.  142.  §  15. 

R.  L.  148,  §  16. 

1903,  222. 

209  Mass.  4,59. 

225  Mass.  12, 

380. 

228  Mass.  39. 


Section  10.  If  the  court  finds  that  any  future  contingent  interests 
which  would  arise  under  said  will  if  admitted  to  probate  would  be  af- 
fected by  the  arbitration  or  compromise,  it  shall  appoint  some  person 
to  represent  such  interests  in  such  controversy,  and  the  court  shall  have 
like  power  as  to  any  bequests  made  in  the  will  for  charitable  purposes,  if 
no  trustees  have  been  appointed  in  such  will;  in  both  cases  with  such 
conditions  as  to  costs  as  the  court  orders. 


Effect  of 
compromise. 
1864,  173, 
§§3,4. 

P.  S.  142,  §  16. 
R.  L.  148.  §  17, 
1903,  222. 
128  Mass.  203. 
180  Mass.  303. 
182  Mass.  208. 
209  Mass.  459. 
225  Mass.  380. 


Section  17.  An  award  or  compromise  made  in  writing  in  any  such 
case,  if  found  by  the  court  to  be  just  and  reasonable  in  relation  to  the 
parties  in  being  and  in  its  effect  upon  any  future  contingent  interests 
that  might  arise  under  such  will  and  upon  any  bequests  to  charities 
made  in  the  same,  shall  be  valid  and  binding  upon  such  interests  and 
upon  such  bequests,  as  well  as  upon  the  interests  of  all  persons  in  being, 
but  it  shall  not  impair  the  claims  of  creditors. 


Section  18.     If  a  minor  or  a  person  under  guardianship  or  conserva- 
torship is  a  necessary  party  to  an  arbitration  or  compromise  under  sec- 


Minor,  etc.,  to 
be  represented 
by  guardian, 

1865, 186.  tion  fifteen,  he  shall  be  represented  in  the  proceedings  by  his  guardian  or    ^- 

R.  L.V4S.  Ws.  conservator,  or  by  a  guardian  ad  litem  appointed  by  the  court,  who  shall    4 
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F)  ill  the  name  and  in  behalf  of  the  party  he  represents,  make  and  receive  190.3. 222. 
(i  all  proper  conveyances  and  payments  necessary  to  carry  into  effect  any  iso^Mass.  303. 
7  award  or  compromise  sanctioned  b\-  the  court.  '*'  '^'"^^  ^°**' 

irregular  and  invalid  sales,  etc.,  by  executors,  etc. 

1  Section  19.     No  sale  of  real  estate  under  license  of  court,  and  no  irregular,  etc.. 

2  title  thereunder,  shall  be  avoided  for  the  reason  that  the  deed  was  not  fitoidcd  in  '"^ 

3  delivered  within  one  year  after  the  license,  or  on  account  of  any  irregu-  'i"s"7uT38; 

4  larity  in  the  proceedings,  if  it  appears  —  Ig;,^  |°- 

5  First,  That  the  license  was  granted  by  a  court  of  competent  juris-  f^^- 102,  §  47. 

6  diction;  1864!  137. 

7  Second,  That  the  person  licensed  gave  a  bond  approved  by  the  court  r'l.  us.  5 19. 
S  or  .judt;e  granting  such  license,  if  a  bond  was  required;  15  Masses!?' 
!t      Third,  That  the  notice  of  the  time  and  place  of  sale  was  given  accord-  o'pick.  567. 

10  ing  to  the  order  of  the  court;  and  s  Met' III' 

]  1       Fourth,  That  the  property  was  sold  by  public  auction  in  accordance  2  gush.  isi. 
12  with  the  notice,  and  is  held  by  one  who  purchased  it  in  good  faith.  lOOray,  sil 

13  Gray.  326.  105  Mass.  3X.  146  Mass.  100. 

3  Allen.  25.  106  Mass.  347.  153  Mass.  325. 

13  Allen,  109,  417.  115  Mass.  50.  .508.  161  Mass.  315. 

102  Mass.  14.  133  Mass.  447. 

1  Section  20.     If  the  validity  of  a  sale  is  drawn  in  question  by  a  person  where  con- 

2  claiming  adversely  to  the  title  of  the  deceased  or  of  the  ward,  or  under  un^de^titie""' 

3  a  title  not  derived  from  or  through  the  deceased  or  the  ward,  the  sale  r'^ITu'^' 40; 

4  shall  not  be  void  by  reason  of  any  irregularity  in  the  proceedings,  if  the  J?-^  ^|.,  ,  ^g 

5  e.xecutor,  administrator,  guardian,  conservator  or  trustee  was  licensed  to  p  s.  142,  §  19. 
()  make  the  sale  by  a  court  of  competent  jurisdiction  and  executed  and  7  Mass.  488. 

7  acknowledged  in  legal  form  a  deed  of  the  property. 

1  Section  21.     If  a  license  is  granted  by  a  probate  court  for  a  sale  or  whenadjudi- 

2  mortgage  of  real  estate  to  pay  the  debts  and  charges  of  a  deceased  person  debtTs'nai" 

3  or  of  a  person  under  guardianship  or  conservatorship,  the  adjudication  R^s.'?42.'|fo 

4  of  said  court  as  to  the  existence  of  such  debts  and  charges  shall  be  final  ^15  .5|^'  ^^^' 

5  so  far  as  the  same  may  affect  any  title  acquired  by  virtue  of  such  license, 
fi  but  shall  not  affect  the  right  of  the  executor,  administrator,  guardian  or 
7  conservator  to  contest  the  validity  of  such  debts  and  charges. 

1  Section  22.     Xo  action  for  the  recovery  of  property  sold  by  an  e.xecu-  Action  or 

2  tor  or  administrator  under  chapter  two  hundred  and  two  shall  be  main-  r,?roverTof 

3  tained  by  an  heir  or  other  person  claiming  under  the  deceased  unless  e'i"cuTor'!  et^r. 

4  commenced  within  fi\e  years  next  after  the  sale;    and  no  action  for  [f'|'7?°5^3)'' 

5  property  sold  by  a  guardian  or  conservator  under  said  chapter  shall  p'i  \?,l  .  ^g 

6  be  maintained  by  the  ward  or  by  any  person  claiming  under  him  unless  p.s.'i42,'§  21' 

7  commenced  within  five  years  next  after  the  termination  of  the  guardian-  1915.'  23. '  ^     ' 

8  ship  or  conservatorship;    but  persons  out  of  the  commonwealth  and  io*"Gray."3i' 

9  minors  and  others  under  legal  disability  to  sue  when  their  right  of  action  '^^  '^'*^^'  *"■ 

10  first  accrues  may  commence  such  action  at  any  time  within  five  years 

1 1  after  the  removal  of  the  disability  or  after  their  return  to  the  common- 

12  wealth.     No  entry,  unless  by  judgment  of  law,  shall  be  made  upon  land 

13  so  sold,  with  a  view  to  avoid  the  sale,  unless  within  the  times  of  limi- 

14  tation  before  prescribed  for  the  commencement  of  an  action. 


1      Section  23.     If  an  act  or  proceeding  of  a  person  acting  as  executor,  con6rmation, 

etc.,  of  void 
acts  of  exec- 


2  administrator,  guardian,  conservator,  trustee,  receiver,  commissioner  or  "^"'- °' ^'""^ 
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1S73, 253  §3^    in  any  other  fiduciary  capacity  under  an  appointment  or  license  of  a  3 

R.  L.  148,  §  23.  probate  court  is  void  or  voidable  bv  reason  of  an  irregularity  or  of  want  4 

i92i!  44:  §  1..    of  jurisdiction  or  authority  in  the  court  which  made  the  appomtment  or  5 

granted  the  license,  any  person  interested  in  or  affected  by  such  act  or  6 

proceeding  may  have  the  matter  heard  and  determined  by  the  supreme  7 

judicial  court  in  equity,  which  may  confirm  or  set  aside,  in  whole  or  in  8 

part,  the  act  or  proceeding.  9 


142  Mass.  479 
1.50  Mass.  381 
179  Mass.  451 


Ratification  of 
doubtful  acts 
of  execut3r, 

1874.346,  §  1. 
P.  S.  142,  §  23. 
1888,  420. 
R.  L.  148,  §  24. 
1915,23;  63. 
1921,  44.  §  2. 
195  Mass.  184. 


Liability  of 
irregularly 
appointed 
executor,  etc., 
to  account. 
1873,  253, 
HI,  2. 

P.  S.  142,  5  24. 
R.  L.  148,  §  25. 
1915,  23. 
1921,  44,  §  3. 
126  Mass.  105. 
133  Mass.  207. 


Section  24.  If  the  authority  or  validity  of  an  act  or  proceeding  of  1 
the  probate  court  or  of  a  person  acting  as  executor,  administrator,  2 
guardian,  conservator,  receiver,  commissioner  or  other  fiduciary  officer  3 
appointed  by  the  probate  court,  or  trustee  is  drawn  in  question  by  reason  4 
of  an  alleged  irregularity,  defective  notice  or  want  of  authority,  any  5 
party  interested  in  or  affected  by  such  act  or  proceeding  may  apply  to  6 
the  probate  court  having  jurisdiction  of  the  subject  matter  relative  to  7 
which  the  act  or  proceeding  has  been  had,  and  the  court,  after  notice  to  8 
all  parties  interested,  and  to  the  persons  who  may  be  the  parents  of  such  9 
parties  not  in  being,  with  power  to  appoint  a  guardian  or  next  friend  10 
to  represent  the  interests  of  any  person  unborn  or  unascertained,  may  11 
hear  and  determine  the  matter  and  confirm  the  act  or  proceeding,  in  12 
whole  or  in  part,  and  may  authorize  and  empower  the  executor,  adminis-  13 
trator,  guardian,  conservator,  receiver,  commissioner  or  other  fiduciary  14 
officer  appointed  by  the  probate  court,  or  trustee,  or  any  successor  or  15 
other  person  who  may  be  legally  appointed  to  act  in  the  same  capacity,  16 
to  ratify  and  confirm  such  act  or  proceeding  and  to  execute  and  deliver  17 
such  deeds,  releases,  conveyances  and  other  instruments  as  may  be  found  18 
necessary  therefor;  but  no  act  or  proceeding  shall  be  ratified  or  con-  19 
firmed  which  the  court  might  not  have  passed  or  authorized  in  the  first  20 
instance  upon  due  proceedings.  21 

Section  25.     An    executor,    administrator,    guardian,    conservator,  1 

trustee,  receiver,  commissioner  or  other  fiduciary  officer  appointed  by  2 

the  probate  court  whose  appointment  is  invalid  by  reason  of  an  irregu-  3 

larity  or  of  want  of  jurisdiction  or  authority  in  the  court  which  made  it,  4 

shall  account  for  all  money,  property  or  assets  coming  to  his  hands  in  5 

said  capacity  as  if  the  appointment  had  been  regular  and  valid ;  and  any  6 

bond  given  in  pursuance  of  such  appointment  shall  be  valid  and  bind-  7 

ing  on  the  principals  and  sureties;  and  payments  to  or  by  a  person  so  ap-  8 

pointed,  if  in  other  respects  properly  made,  may  with  the  approval  of  the  9 

probate  court  be  ratified  and  confirmed  by  the  executor,  administrator,  10 

guardian,  conservator  or  trustee  who  is  afterward  legally  appointed.  11 


Failure  of 
proof  of  notice 
of  appointment 
or  sale,  how 
remedied. 
1889,  315. 
R.  L.  148,  §  26 
1915,  23. 
1921,  44,  §  4. 


Section  26.  If  an  executor,  administrator,  guardian,  conservator,  1 
trustee,  receiver,  commissioner  or  other  fiduciary  officer  appointed  by  2 
the  probate  court,  or  a  person  employed  by  him  to  give  notice  of  an  3 
appointment  or  notice  of  sale  of  real  estate,  has  failed  to  file  an  affidavit  4 
of  such  notice  in  the  probate  court  and  such  affida\'it  cannot  be  obtained,  5 
the  court  may,  upon  petition  of  any  person  interested  in  real  estate  the  6 
title  to  which  may  be  affected  thereby,  stating  the  particular  failure  7 
complained  of  and  averring  that  the  affidavit  cannot  be  obtained,  order  8 
notice  by  publication  to  creditors  of,  and  others  interested  in,  the  estate  9 
in  the  settlement  of  which  the  failure  complained  of  occurred.  If,  upon  10 
return  of  such  notice  and  after  hearing,  the  court  is  satisfied  that  such  11 
notice  was  in  fact  given,  it  may  make  a  decree  to  that  effect.  12 


Chap.  205.] 


BONDS   OF   EXECUTORS,   TRUSTEES,   ETC. 


2601 


CHAPTER    205. 

BONDS  OF  EXECUTORS,  ADMINISTRATORS,  GUARDIANS,  CONSERVA- 
TORS, TRUSTEES   AND   RECEIVERS. 


Sect. 

form  and  conditions  of  prod.\te  bonds. 

1.  Form  of  bonds  and  when  required. 

2.  Additional    provi.sions    for    bonds    in 

French  spoliation  cases. 

3.  Bond  of  executor,  etc.,  who  is  residu- 

ary legatee. 

EXE.MPTION      FROM      CIVING      SCRETIE.'!      ON 
BONDS. 

4.  E.xemption    of   e.xecutor,    etc.,    from 

giving  sureties. 

5.  Exemption  of  guardians  and  trustees. 

6.  Exemption  of  guardian  haling  cus- 

tody. 
6.A..  Exemption  of  national  banks. 

7.  Bond  not  required  in  certain  cases. 

7.A..  Statutory  forms  of  bond.  Enforce- 
ment by  equity  petition  in  probate 
court. 

8.  Neglect  to  give  bond  a  resignation. 

GENERAL    PROVISIONS. 

9.  Sureties    on    probate    bonds.      Cor- 

porate  sureties.      U.    S.    veterans' 
bureau  cases. 

10.  Bonds    to  be  approved  by  judge  or 

register. 

11.  Joint  or  separate  bonds  by  joint  ex- 

ecutors, etc. 

12.  Executor  not  giving  bond  not  to  inter- 

meddle. 

13.  Additional  bond  may  he  required  of 

executor,    etc.,     licensed     to    sell, 
etc. 

14.  New  bond  when  sureties,  etc.,  insuf- 

ficient. 


Sect. 

15.  Discharge  of  sureties,  and  new  bond. 

16.  Removal  if  new  bond  not  given. 

17.  Sureties  on  prior  bond  Uable  until  new 

bond  approved. 

18.  Reduction  of  penal  sum  of  bond. 

19.  Release   of  sureties   by   marriage  of 

e.xecutrix,  etc. 
19A.  Agreements  by  fiduciaries  with  their 
sureties  for  joint  control  of  trust 
estates  authorized. 

ACTIONS    UPON    BONDS. 

20.  Action  by  creditor. 

21.  .Same  subject. 

22.  Action  by  next  of  kin. 

23.  Action  by  per.son  aggrie^'ed  by  mal- 

administration of  executor,  etc. 

24.  Action  when  the  judge  is  an  obligor. 

25.  Action  against  wife  of  probate  judge. 

26.  Endorsement  of  writ. 

27.  Obligor  may  be  summoned  in  certain 

cases. 

28.  Same  subject. 

29.  Actions    upon    bonds    of    guardians, 

conservators,  trustees,  etc. 

30.  Venue  of  actions  upon  bonds. 

31.  Form    of    execution    in    action    on 

bond. 

32.  Proceedings  if  execution  is  awarded 

for  the  use  of  a  particular  person. 

33.  Proceedings  if  awarded  without  ex- 

pressing for  whose  use. 

34.  Provision  for  new  breach  after  execu- 

tion awarded. 

35.  Limitation  of  actions  against  sureties 

on    bond    of   guardian    or   conser- 
vator. 


FORM   AND   CONDITIONS  OF  PROBATE   BONDS. 

1  Section  1.    An  executor,  administrator,  administrator  with  the  will 

2  annexed,  special  administrator,  receiver  of  an  absentee,  conservator, 

3  temporary  guardian  and,  unless  otherwise  expressly  provided,  a  guard- 
■i  ian  or  trustee  under  a  will  or  appointed  by  the  probate  court,  including 
5  a  trustee  under  a  will  holding  property  for  public  charitable  purposes, 
0  before  entering  upon  the  duties  of  his  trust,  shall  give  bond  with  suffi- 

7  cient  sureties,  in  such  sum  as  the  probate  court  may  order,  payable 

8  to  the  judge  of  said  court  and  his  successors,  and  with  condition  sub- 

9  stantially  as  follows: 


Form  of 
bonds  and 
when  required. 
P.  S.  129,  §  3; 
130,  §§2.  8,  11; 
139,  §  22;    141, 
§§  12,  13. 

1897,  13,5,  §  3; 
447.  §  2. 

1898,  527.  §  2. 
1900.  345,  §  4. 
R.  L.  145,  i  41; 
149,  §  1. 
1908,  295. 


1910.  95. 
5  Pick.  65. 
8  Pick.  526. 
7  Gush.  207. 


16  Gray,  .577. 
8  Allen.  532. 
184  Mas.s.  373. 
191  Mass.  211. 


194  Mass.  423. 
221  Mass.  587. 
228  Mass.  225. 
254  Mass.  57. 
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Conditions  of 
bond  of  exec- 
utor or  admin- 
istrator, etc. 
1783.  24.  S  17. 

1816,  94,  §  1. 

1817,  190,  §  14. 
R.S.63.  §5  2,8. 
G.S.93,  §§2,8. 


13  Pick.  328. 
lOCush.  1. 
106  Mass.  15. 
140  Mass.  351. 

143  Mass.  326. 

144  Mass.  587. 

152  Mass.  412. 
193  Mass.  38. 
211  Mass.  178. 


Bond  of 
administrator. 
1692-3.  14,  §  1. 
1783,  36.  §  8. 
1816,94,  §  1. 
1817,  190,  §  14, 
R.  S.  64,  §  5. 
G.  S.  94,  §  2. 
1878,  154,  I  1. 


5  Pick.  65. 


1.  In  the  case  of  an  executor  or  administrator  with  the  will  annexed:  10 

First,  To  make  and  return  to  the  probate  cpurt  within  three  months  11 

a  true  inventory  of  all  the  testator's  real  and  personal  property  which  at  12 

the  time  of  making  such  inventory  shall  have  come  to  his  possession  or  13 

knowledge;  14 


R.  L.  149,  §  1. 
133  Mass.  111. 
136  Mass.  54. 


198  Mass.  401. 


Bond  of 
special  ad- 
ministrator. 
1834,  174,  §  5. 
R.  S.  64,  §  7. 
G.  S.  94,  §  7. 
1876,  200,  §  2. 
P.  S.  130,  §  11. 
R.  L.  149,  §  1. 


Bond  of 
receiver 
<if  absentee. 
1897,  447,  §  2. 
R.  L.  149,  §  1. 


Bond  of 
temporary 
guardian  or 
conservator. 
1897,  135,  §  3. 
1900,  345,  §  4. 
R.  L.  149,  §  1. 
1915,  23. 


1,870,  285. 
1878,  154,  §  1. 


1880,  1.52,  5  1. 

P.  S.  129,  §  5;  130,  §  8. 


R.  L.  149,  §  1. 
152  .Mass.  412. 


Second,  To  administer  according  to  law  and  to  the  will  of  the  testator  1.5 
all  personal  property  of  the  testator  which  may  come  into  his  possession  l(i 
or  into  the  possession  of  any  person  for  him,  and  also  the  proceeds  of  any  17 
of  the  real  estate  of  the  testator  which  may  be  sold  or  mortgaged  by  him;  IS 

Third,  To  render  upon  oath  a  true  account  of  his  administration  at  19 
least  once  a  year  until  his  trust  is  fulfilled,  unless  he  is  excused  therefrom  20 
in  any  year  by  the  court,  and  also  to  render  such  account  at  such  other  21 
times  as  the  court  may  order.  22 

2.  In  the  case  of  an  administrator:  23 
First,  To  make  and  return  to  the  probate  court  within  three  months  a  24 

true  inventory  of  all  the  intestate's  real  and  personal  property  which  at  25 
the  time  of  making  such  inventory  shall  have  come  to  his  possession  or  26 
knowledge ;  27 

1880,  152,  §  1.  P.  S.  130,  §  2.  R.  L.  149,  §  1. 

Second,  To  administer  according  to  law  all  the  personal  property  of  28 
the  deceased  which  may  come  into  his  possession  or  into  the  possession  29 
of  any  person  for  him,  and  also  the  proceeds  of  any  of  the  real  property  30 
of  the  deceased  which  may  be  sold  or  mortgaged  by  him;  31 

Third,  To  render  upon  oath  a  true  account  of  his  administration  at  32 
least  once  a  year  until  his  trust  is  fulfilled,  unless  he  is  excused  therefrom  33 
in  any  year  by  the  court,  and  also  to  render  such  account  at  such  other  34 
times  as  the  court  orders;  35 

Fourth,  To  pay  to  such  persons  as  the  court  orders  any  balance  36 
remaining  in  his  hands  upon  the  settlement  of  his  accounts;  37 

151  Mass.  595. 

Fifth,  To  deliver  his  letters  of  administration  into  the  court  if  a  will  38 

of  the  deceased  is  thereafter  duly  proved  and  allowed.  39 

3.  In  the  case  of  a  special  administrator:  40 
That  he  will  make  and  return  to  the  probate  court  within  such  time  41 

as  it  orders  a  true  inventory  of  all  the  personal  propertv-  of  the  deceased  42 
which  at  the  time  of  making  such  inventory  shall  have  come  to  his  43 
possession  or  knowledge,  and  that  he  will,  whenever  required  by  the  44 
probate  court,  truly  account  on  oath  for  all  the  property  of  the  deceased  45 
which  may  be  received  by  him  as  such  special  administrator,  and  will  46 
deliver  the  same  to  any  person  who  may  be  appointed  executor  or  ad-  47 
ministrator  of  the  deceased,  or  may  be  otherwise  lawfully  authorized  to  48 
receive  the  same.  49 

4.  In  the  case  of  a  receiver  of  an  absentee  under  chapter  two  hundred:  50 
With  condition  substantially  as  provided  for  the  bond  of  an  executor  51 

or  administrator,  and  with  the  further  condition  to  obey  all  orders  and  52 
decrees  made  by  tiie  probate  court.  <J'J 

5.  In  the  case  of  a  temporary  guardian  or  conservator  appointed  under  54 
section  fourteen  or  twenty-one  of  chapter  two  hundred  and  one:  55 

That  he  will  make  and  return  to  the  probate  court  within  such  time  as  56 
it  shall  order  a  true  inventory  of  all  the  personal  property  of  the  ward  57 
which  at  the  time  of  making  such  inventory  shall  have  come  to  his  pos-  58 
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59  session  or  knowledge,  and  that  he  will,  whenever  required  by  the  probate 

60  court,  truly  account  on  oath  for  all  the  property  of  the  ward  which  may 

61  be  received  by  him  as  such  temporary  guardian  or  conservator,  and  will 

62  deliver  it  to  any  person  who  may  be  appointed  guardian  or  conservator 

63  or  may  be  otherwise  lawfully  authorized  to  receive  it. 

64  6.  In  the  case  of  a  guardian  or  conservator:  Bond  of 

Kuardian  or 
1  Pick.  198,  7  Pick.  91.  3  Gush.  46.').  conservator. 

206.  527.  8  Pick.  528.  154  Mass.  266. 

65  First,   To  make  and  return  to  the  probate  court  at  such  time  as  it  1P|"|'  '-■ 

66  orders  a  true  inventory  of  all  the  real  and  personal  property  of  the  ward  1731-2, 14, 

67  which  at  the  time  of  making  such  inventory  shall  have  come  to  his  pos-  1737-8, 9, 

68  session  or  knowledge;  s§  3, 4. 

1783.  38.  §  5.  G.  S.  109,  §§  6,  16.  1898,  .527,  5  2. 

1817.190,5  34.  1878,  154,  §  2.  R.  L.  145.  §  41 ;  149.  §  1. 

R.  S.  79.  §§  5.  7.  1880,  152,  §  1.  1910,  95. 

1855,  280.  P.  S.  139,  §  22.  1915,  23. 

69  Second,  To  manage  and  dispose  of  all  such  property  according  to  law 

70  and  for  the  best  interests  of  the  ward,  and  faithfully  to  perform  his  trust 

71  in  relation  to  such  property  and  to  the  custody,  education  and  main- 

72  tenance  of  the  ward; 

7.S  Tliirii,  To  render  upon  oath  at  least  once  a  year  until  his  trust  is  ful-  ts^ptcl'  \°^' 
74  filled,  unless  he  is  excused  therefrom  in  anv  vear  by  the  court,  a  true  ':'^P'1''\?,^^ 

--  PI  •       1  •      1  1        •       1     'i-  '         1  1         /.      ,1  1   ■*  Cush.  510. 

lO  account  ot  the  property  in  his  hands,  including  the  proceeds  of  all  real  ii  Cush.  i8. 
76  property  sold  or  mortgaged  by  him  and  of  the  management  and  disposi-  9  Alien',  102. 
"7  tion  thereof,  and  also  to  render  such  account  at  such  other  times  as  said  144  Masi!  195! 

78  court  may  order; 

79  Fourth,  At  the  expiration  of  his  trust  to  settle  his  account  in  the  1  P'ct- 198. 

80  probate  court  or  with  the  ward  or  his  legal  representatives,  and  to  pay  18  Pick.  1. 

81  over  and  deliver  all  the  property  remaining  in  his  hands,  or  due  from  4  Ci^h.  sic. 

82  him  on  such  settlement,   to  the  person  or  persons  lawfully  entitled  l^jS]l7.'ioV.' 

83  thereto. 

130  Mass.  141.  182  Mass.  332.  206  Mass.  488.  240  Mass.  363. 

144  Mass.  195.  187  Mass.  578.  232  Mass.  83. 

84  7.  In  the  case  of  a  trustee  under  a  will  or  appointed  by  the  probate  Bond  of 

85  court:  '^"""^'^■ 

22  Pick.  215.  10  .\llen,  169.  153  Mass.  249.  184  Mass.  373. 

86  First,    To  make  and  return  to  the  probate  court  at  such  time  as  it  Jfjy'fgo^'' 

87  orders  a  true  inventory  of  all  the  real  and  personal  property  belonging  §§  37,  4i.' 

88  to  him  as  trustee  which  at  the  time  of  the  making  of  such  inventory  shall  §§  i,  9. ' 

89  have  come  to  his  possession  or  knowledge; 

G.  S.  100.  §§  1.  11.  p.  8.  141,  §§  12,  13.  1908,  295. 

1869,  3.57.  R.  L.  149.  §  1.  186  Mass.  189. 

1878,  154,  §  2. 

90  Second,  To  manage  and  dispose  of  all  such  property,  and  faithfully  to 

91  perform  his  tru.st  relative  thereto  according  to  law  and  to  the  will  of  the 

92  testator  or  the  terms  of  the  trust  as  the  case  may  be; 

93  Third,    To  render  upon  oath  at  least  once  a  year  until  his  trust  is 

94  fulfilled,  unless  he  is  excused  therefrom  in  any  year  by  the  court,  a  true 

95  account  of  the  propertv  in  his  hands  and  of  the  management  and  dis- 

96  position  thereof,  and  also  to  render  such  account  at  such  other  times  as 

97  said  court  orders; 

98  Fourth,   At  the  expiration  of  his  trust  to  settle  his  account  in  the  pro- 

99  bate  court,  and  to  pay  over  and  deliver  all  the  property  remaining  in  his 

100  hands,  or  due  from  him  on  such  settlement,  to  the  person  or  persons 

101  entitled  thereto. 
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Additional 

provisions  for 
bonds  in 
French  spo- 
liation cases. 
1902.  371. 
§§  2-4. 


Section  2.  A  bond  given  by  an  administrator  engaged  in  the  admin-  1 
istration  of  French  spohation  awards  shall  contain  a  condition  substan-  2 
tially  as  follows:  "To  administer  according  to  law  and  the  orders  of  .3 
the  probate  court  all  French  spoliation  awards  which  shall  come  to  his  4 
possession  as  such  administrator."  Such  bond,  when  satisfactory  to  the  5 
judge  or  register,  shall  be  approved  in  the  following  form:  "Approved  as  G 
adequate  security  for  the  legal  disbursement  of  a  French  spoliation  award  7 
of  dollars",  stating  the  amount  appearing  then  to  be  receivable    8 

by  the  administrator  from  the  United  States  treasury  on  account  of  9 
such  award  or  awards.  Nothing  herein  contained  shall  be  construed  to  10 
impair  the  validity  of  any  bond  given  prior  to  May  second,  nineteen  11 
hundred  and  two,  or  to  affect  the  rules  of  administration  and  distribution  12 
of  French  spoliation  awards  theretofore  established  in  the  commonwealth.  1.3 


§17. 


Bond  of 
executor,  etc., 
who  is 
residuary 
legatee. 
1783,  24, 
R.  S.  03. 
§§3,4. 
1857,  88. 
G.  S.  93, 
§§  3,  4. 
1870,  285. 
P.  S.  129,  §§  6, 
7;  130,  §  8. 
R.  L.  149,  §  2. 
3  Mass.  523. 
16  Mass.  172. 
5  Piclt.  337. 

5  Met.  247. 

6  Cush.  235. 
2  Gray,  404. 
5  Gray,  67. 
107  Mass.  474. 
116  Mass.  435. 
131  Mass.  408. 

133  Mass.  447. 

134  Mass.  115. 


Section  3.  If  the  executor  of  a  will  or  an  administrator  with  the 
will  annexed  is  residuary  legatee  thereunder,  and  it  appears  that  the 
bond  required  of  him  by  section  one  is  unnecessary  for  the  protection 
of  any  person  interested  in  the  estate,  the  court  may  permit  him,  in- 
stead of  giving  such  bond,  to  give  bond  in  a  sum  and  with  sureties  to 
the  satisfaction  of  the  court,  and  conditioned  to  pay  all  debts  and 
legacies  of  the  testator  and  such  amounts  as  may  be  allowed  by  the 
court  to  the  widow  or  minor  children  for  necessaries.  In  such  case  he 
shall  not  be  required  to  return  an  inventory  to  the  court.  The  giving 
of  such  bond  shall  not  discharge  the  lien  on  the  real  estate  of  the  testator 
for  the  payment  of  debts,  except  on  such  part  as  may  be  sold  by  such  11 
executor  or  administrator  to  a  purchaser  in  good  faith  and  for  a  valuable  12 
consideration;  and  all  property  not  so  sold  may  be  taken  on  execution  13 
by  a  creditor  not  otherwise  satisfied,  in  like  manner  as  if  a  bond  had  been  14 
given  in  the  other  form.  15 


1 
2 

3 
4 
5 
6 
7 
S 
9 
10 


140  Mass.  66.  502. 
144  Mass.  238. 


191  Mass.  187. 
202  Mass.  104. 


Exemption  of 
executor,  etc., 
from  giving 
sureties. 
1858,  72. 
G.  S.  93.  §  5, 
P.  S.  129,  §  8. 
1885.  274, 
§§1,2. 
R.  L.  149, 
§§3,8. 
8  Allen,  532. 
12  Allen,  330. 
218  Mass.  27. 
273  Mass.  372. 


EXEMPTION   FROM   GIVING   SURETIES   ON   BONDS. 

Section  4.     An  executor  shall  be  exempt  from  giving  a  surety  on  1 

his  bond  if  the  testator  has  ordered  or  requested  such  exemption  or  that  2 

no  bond  be  required,  and  an  executor,  administrator  or  an  administrator  3 

with  the  will  annexed  shall  be  so  exempt  if  all  the  persons  interested  in  4 

the  estate  of  full  age  and  legal  capacity,  other  than  creditors,  certify  5 

to  the  probate  court  their  consent  thereto;  but  not  until  all  creditors  of  6 

the  estate,  and  the  guardian  of  any  minor  interested  therein,  have  been  7 

notified  and  hlive  had  opportunity  to  show  cause  against  the  same.  8 

The  probate  court  may,  however,  upon  or  after  the  granting  of  letters  9 

testamentary  or  letters  of  administration  require  bond,  with  sufficient  10 

sureties,  and  failure  to  furnish  the  same  within  such  time  as  the  court  11 

orders  shall  constitute  a  declination  of  or  a  resignation  from  the  trust.  12 


Exemption  of 

guardians  and 

trustees. 

1817,  190,  §  37. 

R.  S.  69,  §  2; 

79,  §  7. 

G.  S.  100,  §  2; 

109,  5  6. 

1869,  357. 

1873.  122.  §  1. 

1874,  352,  §  2. 


Section  5.  A  testamentary  guardian  and  a  trustee  under  a  will 
shall  be  exempt  from  giving  sureties  on  his  bond,  if  the  testator  has 
ordered  or  requested  such  exemption,  or  that  no  bond  be  required, 
or  in  case  of  a  trustee,  if  all  the  persons  beneficially  interested  in  the 
trust,  of  full  age  and  legal  capacity,  other  than  creditors,  request  such 
exemption;   but  not  imtil  the  guardian  of  any  minor  interested  therein 
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7  and  such  other  persons  as  the  court  orders  have  been  notified  and  had  j?^s'f|<i 

8  opportunity  to  show  cause  against  the  same.     The  probate  court  may,  |i  23-  24-  hi, 

9  however,  at  any  time  require  such  guardian  or  trustee,  or  a  trustee  ap-  i89i,'339. 

10  pointed  by  the  probate  court,  to  give  a  bond  with  sureties.     The  court  i90s,'  295.'    '*' 

11  may,  with  or  without  notice,  exempt  a  trustee  under  a  will  holding  fiy^Mass^MS. 

12  property  for  pubhc  charitable  purposes  from  giving  surety  on  his  bond.  "®  ^^^^-  ^^• 

1  Section  6.     If  the  custody  of  a  minor  is  given  to  a  guardian,  under  Exemption 

2  section  five  of  chapter  two  hundred  and  one,  for  the  reason  that  one  or  hiviSfgcustody. 

3  both  of  his  parents  are  unfit  to  have  such  custody,  such  guardian  may  in  R^s.'m  §  25 

4  the  discretion  of  the  court  gi\e  a  bond  without  surety;   but  the  court  in  ^-  ^-  "^^  5  5. 

5  such  case  may,  at  any  time  if  it  finds  that  the  protection  of  the  ward's 
()  interests  renders  it  necessary,  require  such  guardian  to  give  bond  with 
7  sureties. 

1  Section  6A.     No  surety  shall  be  required  upon  bonds  filed  by  national  ^^f  "p*'?"  °l 

2  banks,  located  in  this  commonwealth  and  duly  permitted  to  act  in  a  1923, 2.19. 
',i  fiduciary  capacity,-  as  executor,  administrator,  administrator  with  the 

4  will  annexed,  receiver,  assignee,  guardian,  conservator  or  trustee  under 

5  a  will  or  instrument  creating  a  trust  for  the  care  and  management  of 
G  property,  except  that  the  court  appointing  such  a  bank  as  such  a  fiduciary, 

7  other  than  as  trustee,  may  upon  application  of  an  interested  person  re- 

8  quire  the  bank  so  appointed  to  give  such  security,  in  addition  to  the  lien 

9  or  security  provided  by  the  laws  of  the  United  States,  as  the  court  may 

10  consider  proper,  and  upon  failure  of  such  bank  to  give  the  security  re- 

11  quired  may  revoke  such  appointment  and  remove  such  bank. 

1  Section  7.     A  guardian  or  trustee  not  required  to  give  bond  by  the  Bond  not  re- 

2  laws  in  force  at  the  time  of  his  appointment  shall  not  be  required  to  give  ^incises''"' 

3  bond  under  the  preceding  sections  of  this  chapter,  except  by  special  Jg}?' 190^  |  37 

4  order  of  the  court  under  section  five. 

R.  S.  69.  §  3.  1873.  122,  §  2.  P.  S.  139.  §  27;    141.  §  19. 

G.  S.  100,  §  3.  ISSO,  34,  §  2.  R.  L.  149,  §  B. 

1  Section  7A.    The  various  conditions  set  forth  for  the  bonds  of  fidu-  statutory  forms 

2  claries  specified  in  section  one  shall  be  known  as  statutory  conditions  Enfor"cement 

3  for  their  several  purposes  and  may  be  incorporated  by  reference.     All  petwoi'm 

4  bonds  upon  such  conditions  given  by  persons  accepting  appointments  ?522'"5i2°"^'' 

5  as  such  fiduciaries  shall  be,  and  be  interpreted  as,  payable  to  the  judge  259  Mass.  sio. 

6  or  the  senior  judge  of  the  court  making  the  appointment  and  his  suc- 

7  cessors  for  the  benefit  of  persons  interested  but  it  shall  not  be  necessary 

8  to  specify  the  judge  or  any  other  persons  as  obligees  in  the  bonds.    Such 

9  bonds  shall  be  jointly  and  severally  binding  upon  the  parties  thereto 

10  and  the  heirs,  executors  and  administrators  of  each  of  them  without  so 

11  specifying  therein.     No  letter  of  appointment  need  be  issued  to  any 

12  fiduciary  or  recorded,  but  in  lieu  thereof  an  attested  copy  of  the  decree 

13  of  appointment  with  a  copy  of  the  statutory  condition  shall  be  issued  to 

14  the  appointee.  The  direction  to  post  or  publish  notice  of  appointment, 
1.5  when  necessary,  may  be  inserted  in  or  annexed  to  said  decree.     The 

16  following  forms  of  bonds  may  be  used  and  shall  be  known  as  statutory 

17  forms  and  shall  have  the  same  force  and  effect  as  the  forms  of  bonds 

18  heretofore  in  use  for  their  respective  purposes.    They  may  be  altered  as 

19  circumstances  require. 
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Statutory  Form  of  Bond  with  Sureties. 

I  accept  appointment  as  executor,  administrator,  etc.,  of 
and  stand  bound  in  the  sum  of  dollars,  with 

and  as  sureties  to  perform  the  statutory  condition  and  we 

said  sureties  stand  bound  jointly  and  severally  as  aforesaid. 

Dated  Seal. 

Statutory  Form  of  Boxd  without  Sureties. 

I  accept  appointment  as  executor,  administrator,  etc.,  of 
and  stand  bound  to  perform  the  statutory  condition. 
Dated  Seal. 

No  penal  sum  need  be  inserted  in  a  bond  without  sureties.  In  addi-  20 
tion  to  other  remedies,  the  obligations  of  the  several  bonds  provided  for  21 
in  this  chapter  may  be  enforced  directly  by  any  party  interested  in  his  22 
own  name  by  petition  in  equity  in  the  probate  court.  The  use  of  the  23 
statutory  forms  abo\e  set  forth  may  be  substituted  for  the  longer  forms  24 
heretofore  in  use  and  the  practice  of  issuing  and  recording  letters  of  25 
appointment  may  be  dispensed  with.  26 

^vf'bond'a  Section  8.    A  person  required  by  the  preceding  sections,  except  sec-  1 

resignation.^      ^Jqjj  foyj.^  ^q  givc  a  boud  who,  for  thirty  days  after  his  appointment  or  2 

1817;  190,  §  38.  after  the  entry  of  the  decree  requiring  him  to  give  bond,  fails  to  file  the  3 

§:  i:  iob,S^4.    bond,  duly  approved,  may  be  found  to  have  decHned  or  resigned  the  4 

1869.357.  ,  X  '^ 

1873.  122,  §  2.     trust.  ^ 

1880   34,  5  2.  1898,  458.  110  Mass.  298. 

P.  S.  139,  §  26;  141,  §  18.  U.  L.  149,  §  7.  128  Mass.  398. 

GENERAL  PROVISIONS. 

Sureties  on^^^  SECTION  9.     Sureties  on  probate  bonds  shall  be  inhabitants  of  the  1 

&™porlte°     ■  commonwealth,  and  satisfactory  to  the  judge  or  register;    except  that  2 

u.'^l.Teterans'  compauics  permitted  by  section  one  hundred  and  five  of  chapter  one  3 

i782?25',''r4:  hundred  and  se\'enty-five  to  act  as  sureties  may  be  accepted  in  accord-  4 

R.".'7o!''§2.^^  ance  with  the  provisions  thereof  and  that,  if  the  property  of  a  person  5 

p.' 1. 143,' 1 1.^'  under  guardianship  or  conservatorship  is  composed  in  whole  or  in  part  6 

]^°}'  tSq  5  q  of  anv  benefit,  estate  or  income  paid  or  payable  by  or  through  the 


R.  L.  149,  §  9. 


i93o;  384,'  §  4.'    United  States  veterans'  bureau  or  its  successor  and  exceeds  five  hundred    S 
'"'    "^       dollars,  the  surety  on  the  bond  of  the  guardian  or  conservator  shall  be    9 


such  a  company. 


10 


Bonds  to  be  SECTION  10.    No  boud  required  to  be  given  to  a  judge  of  probate  or  1 

fudge  o'r''  ''^      to  be  filed  in  a  registry  of  probate  shall  be  sufRcient,  unless  it  has  been  2 

i8T7'Y9o,  §  23.  examined  and  approved  by  the  judge  or  register,  and  his  approval  over  3 

G.  i.  101,^ §'i2.  his  official  signature  written  thereon.  4 

p   S    143    5  2  3  Cush.  465.  142  Mass.  399. 

1901    463  8  Allen,  532.  178  Mass.  263. 

R.  l'.  149,  §  10.  12  Allen,  330.  267  Mass.  350. 

Joint  or  sepa-  SECTION  11.  Two  or  morc  pcrsous  acting  jointly  as  cxecutors,  admin-  1 
joint  executors,  istratoFs,  trustccs  or  otherwise,  who  are  required  to  give  bonds,  may  2 
1834, 174,  §  6.    give  either  separate  or  joint  bonds.  3 

R  S   70    §  2  1874,  366.  R.  L.  149.  §  11. 

G'.  S.  lo'l,  §  14.  P-  S.  143,  §  3.  106  Mass.  15. 
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1  Section  12.     If  two  or  more  persons  are  appointed  executors,  none  Executor  not 

2  shall  intermeddle  or  act  as  such  hut  those  who  give  bond  as  before  nJt  to  inter- 

0  '  ]     ]  meddle. 

3  provided. 

17S3,  24.  S  17.  G.  S.  9:i,  §  2.  R.  L.  149.  5  12. 

R.  S.  62,  §  2.  P.  S.  129,  §  9.  254  Mass.  57. 

1  Section  13.    If  a  license  or  authority  to  sell  or  mortgage  real  estate  Additional 

2  is  granted  to  an  executor,  administrator,  guardian,  conservator  or  trus-  re°quir™cfof  " 

3  tee,  no  special  bond  shall  be  required;    but  if  the  court  finds  the  bond  fjcenseX'to'"" 

4  already  given  by  him  insufficient,  it  shall,  before  granting  such  license  i7's3*'3^2  §  ■> 

5  or  authority,  require  an  additional  bond  containing  the  same  conditions  r^|'7;'*'5  6^' 

6  as  are  required  in  the  original  bond.  72,  §  lo.' 

18.50.  190,  P.  S.  14.3,  §  4.  1910,  95. 

G.  S.  101.  §  13;  1898.  527,  §  2.  16  Gray,  267. 

102,  §§  6,  28.  R.  L.  145.  §41;  133  Mass.  236. 

1880,  152,  §  2.  149,  §  13. 

1  Section  14.    If  the  sureties  or  the  penal  sum  in  a  probate  bond  are  New  bond 

2  insufficient,  the  supreme  judicial  court  or  the  probate  court  may,  after  TtcTinsuf-"^' 

3  notice  to  the  principal  in  such  bond,  require  a  new  bond  with  such  i8i6"'94.  §  3. 

4  surety  or  sureties  and  in  such  penal  sum  as  the  court  orders.  '^'^'  ^^°'  ^  *^- 

R.  S.  70,  §  27;  79,  §  24.  P.  ,S.  143,  §  5.  139  Mass.  356. 

1851.  31,  §1.  R.  L.  149,  §  14.  142  Mass.  399. 

G.  S.  101,  §  15;  109,  §  27.  3  Cush.  465,  171  Mass.  386. 

1877,  134.  116  Mass.  435.  175  Mass.  199. 

1  Section  15.    A  surety  on  a  probate  bond  may,  upon  the  petition  of  Jir'*eJ^an°d 

2  the  surety  or  of  the  principal  to  the  supreme  judicial  court  or  the  pro-  j|J',''j9o 

3  bate  court,  be  discharged  from  all  further  responsibilitj',  if  the  court,  R  s'  70.  §  28; ' 

4  after  notice  to  all  persons  interested,  finds  such  discharge  reasonable  i843,T56,  §  1. 

5  and  proper;    and  the  principal  shall  thereupon  give  a  new  bond  with  l09^§'27.'  * '  ' 

0  such  surety  or  sureties  as  the  court  orders. 

P,  S.  143.  §  6.  1912,161,  130  Mass,  404,  139  Mass.  356. 

R,  L.  149,  §  15.  129  Mass.  226.  132  Mass.  343. 

1  Section  16.    If,  in  the  cases  specified  in  the  two  preceding  sections.  Removal  if 

2  the  principal  does  not  give  such  new  bond  within  such  time  as  the  court  gfv'In.'"' 

3  orders,  he  shall  be  removed  from  his  trust,  and  another  person  appointed  r.'s' re!*'}  29.^' 

4  in  his  stead. 

1843.  .56.  5  2,  G.  S.  101.  §  17.  R.  L,  149,  §  16. 

1851,  31.  §  1.  P.  S.  143,  5  7. 

1  Section  17.    If  a  new  bond  is  required  as  above  provided,  the  sureties  Sureties  on 

2  on  the  prior  bond  shall  be  liable  for  all  breaches  of  the  condition  thereof  imWe  until  new 

3  committed  before  the  new  bond  is  approved  by  the  judge.  ''°'"'  "pproved. 

1817.  190.  §  42.  R,  L.  149.  §  17.  130  Mass,  404. 

R.  S.  70.  §  30.  3  Cush.  465.  132  .Mass,  343. 

1843.  56.  §  3.  116  .Mass,  552.  142  Mass,  399. 

G.  S.  101,  §  18.  129  Mass.  226.  171  Mass.  386. 
P.  S.  143,  §  S. 

1  Section  IS.    If  a  suretv  companv  becomes  suretv  on  a  probate  bond.  Reduction  of 

^,  ,'..«'  ..'  IP  ■  penal  sum  oi 

2  the  court  may,  upon  the  petition  of  any  party  in  interest  and  after  notice,  ''""^  ,78 

3  reduce  the  penal  sum  in  which  the  principal  and  surety  shall  be  liable  R.  l'.  149,  §  is. 

4  for  subsequent  violations  of  the  conditions  thereof. 

1  Section  19.     In  case  of  the  marriage  of  a  woman  who  is  an  execu-  Release  of 

2  trix,  administratrix,  guardian,  conservator  or  trustee,  her  sureties  shall,  mlrriage'^of 

3  upon  petition  to  the  probate  court  in  which  her  bond  is  filed,  be  released  i^g" 409.^2. 

4  from  further  liability  thereon,  beyond  accounting  for  and  paying  over  ^^^^  ^*^j  ||- 
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R.  L.  145,  §41;  the  money  and  property  already  in  her  hands  by  virtue  of  such  trust;  5 

imb.Vs^  and  if  her  sureties  are  so  released,  she  shall  be  required  to  furnish  a  new  6 

7  Allen,  427.      ^ond  to  the  satisfaction  of  said  court,  or  shall  be  removed  from  said  7 

trust.  8 


Agreements  by 
fiduciaries  with 
their  sureties 
for  joint 
control  of 
trust  estates 
authorized. 

1893,  117,  §  2. 

1894,  522,  §  61. 
1899.364.  §  1. 
R.  L.  118,  i  61. 
1907.  576. 
§§61.  122. 
1909.  256. 
1912,  330. 

G.  L.  (ed.  of 

1920)  175, 

§105. 

1924,  406,  §  19. 


Section  19A.    Any  receiver,  assignee,  guardian,  conservator,  trustee,  1 

executor,  administrator  or  other  fiduciary,  or  party  from  whom  a  bond  2 

is  required,  may  agree  and  arrange  with  his  sureties  for  the  deposit  for  3 

safe  keeping  of  any  or  all  moneys,  assets  and  other  property  for  which  4 

he  is  or  may  be  responsible  with  a  bank,  savings  bank,  safe  deposit  or  5 

trust  company  authorized  by  law  to  do  business  as  such  in  the  common-  6 

wealth,  and  in  such  manner  as  to  prevent  the  withdrawal  or  alienation  7 

of  such  money,  assets  or  other  property,  or  any  part  thereof,  without  the  8 

written  consent  of  such  sureties,  or  an  order  of  the  court  in  which  such  9 

bond  is  filed,  or  of  a  judge  thereof,  made  on  such  notice  to  such  sureties  10 

as  the  court  or  judge  may  direct.  11 


ACTIONS   UPON   BONDS. 


Section  20.     A  bond  given  by  an  executor  or  administrator  for  the 


Action  by 
creditor. 

R  *!'  70,'  I  f'     performance  of  his  trust  may  be  put  in  suit  by  a  creditor  of  the  deceased 


p  I  iw'lw    '^^^  ^^^  °^'"  benefit,  when  such  creditor  has  recovered  judgment  for  his 
R.  L.  149,  §  20.  debt  against  the  executor  or  administrator  and  he  has  neglected  upon 


demand  to  pay  the  same  or  show  sufficient  goods  or  estate  of  the  deceased 


15  Mass.  6 

16  Mass.  524, 

9  Met.  525.'       to  be  taken  on  execution  for  that  purpose 

1  Gray,  305.  142  Mass.  227.  185  Ma.ss.  178. 

2  Grav,  154.  173  Mass.  112.  187  Mass.  461. 
117  Mass.  222.  182  Mass.  332.  188  Mass.  .525. 
138  Mass.  336.  183  Mass.  510.  195  Mass.  155.  411 


196  Mass.  1. 
2)7  Mass.  552. 
221  Mass.  587. 


Same  subject. 
1786.  55.  §  2. 
R.  S.  70.  §  4. 
G.  S.  101,  §  20. 
PS.  143,  §  11. 
R.  L.  149.  §  21. 
21  Pick.  58. 


Section  21.     A  creditor  of  an  estate  which  has  been  represented  in-  1 

solvent  may  bring  such  action  if  the  amount  due  him  has  been  ascertained  2 

by  the  decree  of  distribution,  and  the  executor  or  administrator  neglects  3 

upon  demand  to  pay  it.  4 

221  Mass.  587. 


of'^ki^" ''^ '"^''*  Section  22.  Such  action  may  be  brought  by  a  person  who  is  next 
R  *!'  7o'  1 5  of  kin  to  recover  his  share  of  the  personal  property  after  a  decree  of 
p  I  i43'\"i'  *'^^  probate  court  ascertaining  the  amount  due  him,  if  the  executor  or 
R.  L.  149,  §  22.  administrator  neglects  upon  demand  to  pay  it. 

126  Mass.  450.  144  Mass.  135. 


Action  by 
person 
aggrieved  by 
maladminis- 
tration of 
executor,  etc. 
1786.  55,  §  2. 
R.  S.  70,  §  6. 
G.  S.  101,  §  22. 
P.  S,  143,  §  13. 
R.  L.  149,  §  23. 


Section  23.  If  the  probate  court,  upon  the  representation  of  a  per- 
son interested  in  an  estate,  finds  that  the  executor  or  administrator  has 
failed  in  any  manner  not  specified  in  the  three  preceding  sections  to  per- 
form the  conditions  of  his  bond,  it  may  authorize  any  creditor,  next  of 
kin,  legatee  or  other  person  aggrieved  by  such  maladministration  to 
bring  an  action  on  the  bond. 


9  Met.  525. 
7  Cush.  467. 

1  Gray,  305. 

2  Grav,  175. 
15  Gray.  57. 


9  Allen.  244. 

13  Allen.  109. 

110  Mass.  195, 

549. 

116  Mass.  SIS. 


129  Mass.  75. 
136  Mass.  104. 
140  Mass.  351." 
183  Mass.  596. 
187  Mass.  578. 


193  Mass,  38. 
202  Mass,  541. 
221  Mass.  587. 
267  Mass.  86. 


fh'"e'°u'dre''S'  Section  24.  If  a  judge  of  probate  is  obligor,  either  as  principal  or  1 
i838'''ilT'  ^s  surety,  in  a  bond  given  to  a  former  judge  of  the  court,  any  action  2 
?i  fi  '^1'         authorized  by  this  chapter  may  be  brought  upon  such  bond  in  the  name    3 
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4  of  the  judge  mentioned  therein  or  in  the  name  of  his  executor  or  adminis-  p.  s.  143,  §  h. 

5  trator,  and  the  register  of  probate  for  the  county  in  which  such  bond  was  ^'  ^'  "^'  ^  ^*' 

6  given  may  authorize  an  action  thereon  in  like  manner  and  upon  the 

7  same  conditions  as  may  be  done  in  other  cases  by  the  court. 

1  Section  25.    The  wife  of  a  judge  of  probate  may  be  a  defendant  in  Action  against 

2  an  action  upon  a  bond  given  to  him  or  to  his  predecessor  in  such  office,  ba'cj'udge." 

1S90,  208.  R.  h.  149,  §  25. 

1  Section  26.     In   every  action  on  a  bond  under  sections  twenty,  Endorsement 

2  twenty-one  and  twenty-two,  the  writ  shall  be  endorsed  by  the  persons  i'78fi"55, 5  2. 

3  for  whose  benefit  or  at  whose  request  the  action  is  brought  or  by  their  a  s.  loi.S^M 

4  attornev,  and  tlie  endorsers  shall  be  liable  for  the  costs  of  suit,  and  execu-  ]',  ',  \*ji:  i'^^- 

5  tion  therefor  shall  be  issued  against  them  and  not  against  the  judge.  ■;  ■'i^'^  si 

6  If  the  action  is  brought  for  the  benefit  of  creditors  or  next  of  kin,  there  240  .Ma^ss.  363. 

7  shall  be  a  further  endorsement  on  the  writ  specifying  that  it  is  brought  for 

8  the  benefit  of  such  creditors  or  next  of  kin. 

1  Section  27.     If  the  principal  in  the  bond  is  a  resident  of  the  com-  owigor  may 

2  monwealth  at  the  commencement  of  the  action,  and  is  not  made  a  'n  ce"na'in°"'^^ 

3  defendant  therein  or  is  not  served  with  process,  the  court  may,  at  the  Jylg^o,  5  2 

4  request  of  anv  of  the  sureties,  continue  or  postpone  the  action  so  long  5  i™-,  ^.^v,,. 

5  as  may  be  necessary  to  summon  or  brmg  in  the  principal  as  provided  p  f  i^s.  5  le 

6  in  the  following  section. 

1  Section  28.     The  sureties  may  take  out  a  writ,  in  such  form  as  tlie  same  subject. 

2  court  may  jirescribe,  to  arrest  the  principal  or  to  attach  his  goods  or  r.*|'  fJJ;  5  f; 

3  estate,  and  to  summon  him  to  appear  and  answer  as  defendant  in  the  p  |  ug'li^?'' 

4  original  action.     If,  after  being  served  with  such  process  fourteen  days  ^  ^  ^*^'  5  28- 

5  at  least  before  the  time  appointed  for  him  to  appear  and  answer  to  the 

6  action,  he  neglects  so  to  do,  and  if  judgment  is  for  the  plaintiff,  such 

7  judgment  shall  be  rendered  against  the  principal  obligor  with  the  other 

8  defendants  in  the  same  manner  as  if  he  had  been  originally  a  party  to 

9  the  action.     An  attachment  or  bail  on  such  process  shall  be  liable  to 

10  respond  to  the  judgment  in  like  manner  as  if  made  or  taken  in  the  original 

11  action. 

1  Section  29.     Except   as   otherwise   provided,   a   bond   given   by   a  Actions  upon 

2  guardian,  conservator,  trustee,  receiver,  commissioner  or  other  fiduciary  guaJdirL. 

3  officer  may  be  put  in  suit  by  order  of  the  probate  court  for  the  benefit  l°°g^l^^^°l^' 

4  of  any  person  interested,  and  the  proceedings  in  such  action  shall  be  i^sj].  ss.  ^  ^ 

5  conducted  in  like  manner  as  is  provided  relative  to  actions  on  bonds  isn'.  196,  §  43 

6  given  by  executors  or  administrators. 

R.  S.  69,  §13;  1908,295.  182  Mass.  332. 

79,  §  25.  1915,  23.  188  Mass.  525. 

G.  S.  100,  5  12;  1931.  110,  §  1.  195  Mass.  133. 

109,  §  28.  19  Pick.  403.  215  Mass.  242. 

P.  S.  143,  I  18.  21  Pick.  36.  226  Mass.  218. 

R.  L.  149,  §  29.  140  .Mass.  351.  267  Mass.  86. 

1  Section  30.     An  action  on  a  bond  jjayable  to  a  judge  of  probate  venue  of 

2  shall  be  brought  in  the  superior  court  held  for  the  county  where  the  bond"' "'"'"' 

3  bond  was  taken.  ,  i^se,  55,  §  3. 

1810,  86.  §  3.  G.  S.  100,  5  12;  1897.  131. 

1817,190,5  43.  ■  101.  §28;   109,  §  28.  R.  L.  149,  §  30. 

R.  S.  69,  §13;  P.  S.  143,  §19.  195  Mass.  133. 
70,  §  10;    79,   §  25. 
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Form  of 
execution  in 
action  on 
bond. 
1786,  55. 
1816,  94,  §  2. 
R.  S.  70,  §  10. 


Section  31.  If  the  court  finds  that  there  has  been  a  breach  of  the 
condition  of  the  bond  of  an  executor  or  administrator,  it  shall,  upon 
a  hearing  in  equity,  award  execution  in  the  name  of  the  plaintiff  as 
follows : 


144  Mass.  135. 


107  Mass.  474. 
116  Mass.  552. 
129  Mass.  226. 
138  Mass.  259. 
204  Mass.  233. 
215  Mass.  242. 


107  Mass.  474. 


1  Mass.  69. 


G.  S.  101,  §  18. 
P.  S.  143,  §  20. 
R.  L.  149,  S  31. 
16  Gray,  267. 


110  Mass.  195. 
116  Mass.  552. 
155  Mass.  203. 


188  Mass.  525. 
223  Mass.  389. 
242  Mass.  145. 


First,  If  the  action  is  brought  for  the  benefit  of  a  creditor,  execution 
shall  be  awarded  for  the  use  of  the  creditor  for  the  amount  due  him 
upon  the  judgment  which  he  has  recovered,  or  upon  the  decree  of  dis- 
tribution in  his  favor. 

Second,  If  the  action  is  brought  for  the  benefit  of  a  person  who  is 
next  of  kin,  execution  shall  be  awarded  for  the  use  of  such  person  for  the 
amount  due  him  according  to  the  decree  of  the  probate  court. 

Tliird,  If  the  action  is  brought  for  a  breach  of  the  condition  in  not 
accounting  for  the  estate  as  required  by  law,  execution  shall  be  awarded, 
without  expressing  that  it  is  for  the  use  of  any  person,  for  the  full  value 
of  all  the  estate  of  the  deceased  which  has  come  to  the  hands  of  the 
executor  or  administrator  and  for  which  he  does  not  satisfactorily  ac- 
count, and  for  all  damages  caused  by  his  neglect  or  maladministration. 

Fourth,  If  the  action  is  brought  for  any  other  breach  of  the  condi- 
tion of  the  bond,  execution  shall  be  awarded  for  such  amount  and  for 
the  use  of  such  person  or  persons,  or  without  expressing  it  to  be  for  the 
use  of  any  particular  person,  as  the  court  determines. 

Fifth,  If  there  are  two  or  more  persons  for  whose  use  execution  is  to 
be  awarded  as  provided  in  this  section,  a  separate  execution  shall  be 
issued  for  the  amount  due  each. 

Sixth,  The  execution  shall  include  costs  of  suit,  as  well  as  the  debt 
or  damages;  and  if  there  is  more  than  one  execution,  costs  shall  be 
divided  between  them  as  the  court  orders. 


9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 


Proceedings  if 
execution  is 
awarded  for 
the  use  of  a 
particular 
person. 
1786,  55,  §  1. 
R.  S.  70, 
§  10,  cl.  7. 


Section  32.  If  an  execution  av/arded  under  the  preceding  section  is 
expressed  to  be  for  the  use  of  a  particular  person,  such  person  shall  be 
considered  as  the  judgment  creditor,  and  may  cause  it  to  be  levied  in 
his  name  and  for  his  benefit,  as  if  the  action  had  been  brought  and  the 
judgment  recovered  in  his  name. 

G.  S.  101,  §  28,  cl.  7.  R.  L.  149.  §  32. 


P.  S.  143, 


8  Gush.  289. 


Proceedings  if 
awarded 
without  ex- 
pressing for 
whose  use. 
R.  S.  70,  §  11. 
G.  S.  101,  §  29, 
P.  S.  143.  §  22. 
R.  L.  149,  §  33, 


Section  33.  If  such  execution  is  awarded  without  expressing  it  to  be 
for  the  use  of  any  particular  person,  all  money  received  thereon  shall  be 
paid  to  the  co-executor  or  co-administrator,  if  any,  or  to  the  person  who 
is  then  the  rightful  executor  or  administrator,  and  shall  be  assets  in  his 
hands  to  be  administered  according  to  law. 

9  Met.  525. 


Provision  for 
new  breach 
after  execu- 
tion awarded. 
R.  S.  70,  §  12. 
G.  S.  101,  §  30. 
P.  S.  143,  §  23. 
R.  L.  149,  5  34. 
242  Mass.  145. 


Section  34.  If,  after  execution  has  once  been  awarded  in  an  action 
upon  a  bond,  the  executor  or  administrator  commits  a  new  breach  of  the 
condition  of  the  bond,  or  if  a  creditor,  next  of  kin,  legatee  or  other  person 
interested  in  the  estate  has  a  claim  for  further  damages  on  account  of  any 
neglect  or  maladministration  of  the  executor  or  administrator,  a  writ  of 
scire  facias  on  the  original  judgment  may  be  sued  out  in  like  manner  as 
is  provided  for  the  commencement  of  the  original  action;  and  the  court 
shall  thereuppn  award  a  new  execution  in  like  manner  as  might  have 
been  done  in  the  original  action. 
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1  Section  35.    No  action  shall  be  maintained  against  the  sureties  on  a  timitation  of 

2  bond  given  by  a  guardian  or  conservator  unless  commenced  within  four  sure'tfes  mT""' 

3  years  from  the  time  of  the  discharge  of  the  guardian  or  conservator;  but  guardCfn  or 

4  if  at  the  time  of  such  discharge  the  person  entitled  to  bring  such  action  igSl^u'Tis 

5  is  out  of  the  commonwealth,  it  may  be  commenced  within  four  years  k.  s.  79, 5  26. 

6  after  his  return. 


G.  S.  109,  §  29. 
P.  S-  l.!9.  §  2.S. 
R.  L   149,  §  35. 


1915,  23. 
9  Cush,  68. 
13  Gray.  561. 


141  Mass.  507. 
199  Mass.  109. 


CHAPTER    206. 


ACCOUNTS  AND  SETTLEMENTS  OF  EXECUTORS,  ADMINISTRATORS, 
GUARDIANS,  CONSERVATORS,  TRUSTEES   AND   RECEIVERS. 


Sect. 
1. 


8. 

9. 

10. 

11. 

12. 

1.3. 
H. 

15. 

10. 


When  accounts  shall  be  rendered. 

Forms  of  accounts. 

Examination  on  oath. 

Court  may  require  production  of 
securities  and  moneys. 

Personal  property  to  be  accounted  for 
at  appraised  value,  except,  etc. 

Property  for  which  accountant 
chargeable. 

Notice  required  before  allowance  of 
account  of  guardian  of  insane  per- 
son or  of  conservator. 

Income  derived  from  real  estate  to  be 
accounted  for. 

Mortgage  of  real  estate  to  be  per- 
sonal assets. 

In  case  of  redemption,  executor,  etc., 
to  release. 

Land  taken  on  execution  by  executor, 
etc.,  to  be  personal  assets. 

How  land  held  in  mortgage  or  on 
execution  may  be  sold. 

How  disposed  of  if  not  sold. 

•Allowance  for  burial  lot  and  monu- 
ment. 

Cost  of  perpetual  care. 

Compensation  and  expenses  of  execu- 
tor, etc. 


Sect. 

17.  Expense  of  procuring  surety  charge- 

able on  estate. 

18.  Executor,   etc.,  liable  for  neglect  to 

account. 

19.  Opening  of  settled  accounts. 

21).      Allowance  of  account  of  joint  execu- 
tors, etc.,  on  oath  of  one. 

21.  Distribution. 

22.  Final  discharge  of  executor,  etc. 

23.  Confirmation  of  distribution   by  ad- 

ministrator without  order. 
23.\.  Citation  on  probate    account  on  ap- 
plication of  interested  person. 

24.  Final      determination     of     account. 

Guardian  ad  litem,  etc. 

25.  Unclaimed  money  to  be  deposited  in 

savings  bank,  etc. 

26.  Deposit  of  legacies,  etc.,  of  unknown 

legatees. 

27.  Deposit  of  certain  funds. 

28.  Final  disposition  of  deposits. 

29.  If  beneficiaries  live  out  of  common- 

wealth, courts  may  order  trust  fund 
paid  over  to  trustee  in  another 
state. 

30.  Same  subject. 

31.  Settlements  by  receivers. 


1  Section  1.    An  executor,  administrator,  guardian  or  conservator,  or  whenarcounts 

2  a  tru.stee  required  by  law  to  give  bond  to  a  judge  of  probate,  shall  render  tendered 

3  an  account  relative  to  the  estate  in  his  hands  at  least  once  a  year  and  at  R.'lreV,'!'?^.  ^ 

4  such  other  times  as  shall  be  required  by  the  court,  until  his  trust  is  ful-  fgVl  102^'' 

5  filled ;   but  the  court  may  at  his  request  excuse  him  from  rendering  an  p  |-  '•'i.  §,  1. 

6  account  in  any  year,  if  satisfied  that  it  is  not  necessary  or  expedient  that  isis.  23. ' 

7  it  should  be  rendered.  ' ''"''  '"'■ 


3  Pick.  365. 

7  Pick.  1. 

3  Met.  74. 
6  Met.  553. 

4  Cush.  510,  513. 

8  Cush.  365. 


11  Cush.  107. 
6  .\llcn.  494. 
102  Mass.  3.50. 
116  .Ma.ss.  518. 
144  Mass.  195. 


191  Mass.  211. 
195  Mass.  133,  559. 
215  Mass.  419. 
220  Mass.  84. 
227  Mass.  392. 
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Forms  of 

accounts. 

1895,  210. 

R,  L.  150,  §  2. 

1915,  23. 

146  Mass.  373. 

149  Mass.  520. 

151  Mass.  595. 

152  Mass.  328. 
166  Mass.  306. 
195  Mass.  559. 
202  Mass.  356. 
220  Mass.  84. 


Section  2.    Accounts  rendered  to  the  probate  court  by  an  executor,  1 

administrator,  trustee,  guardian  or  conservator  shall  be  for  a  period  dis-  2 

tinctly  stated  therein,  and  consist  of  three  schedules,  of  which  the  first  3 

shall  show  the  amount  of  personal  property  according  to  the  inventory,  4 

or,  instead  thereof,  the  amount  of  the  balance  of  the  next  prior  account,  5 

as  the  case  may  be,  and  all  income  and  other  property  received  and  gains  6 

from  the  sale  of  any  property  or  otherwise;   the  second  shall  sliow  pay-  7 

ments,  charges,  losses  and  distributions;  the  third  shall  show  tiie  invest-  8 

ment  of  the  balance  of  such  account,  if  any,  and  changes  of  investment.  9 

A  trustee  shall  state  in  his  accounts  the  receipts  of  principal  and  income  10 

separately  and  also  the  payments  and  charges  on  account  of  such  prin-  11 

cipal  and  income  separately.  12 


Examination 
on  oath. 
R.  S.  67,  §  7. 
G.  S.  98,  §  9. 
P.  S.  144,  §  2. 


Section  3.  An  executor,  administrator,  guardian,  conservator,  trus-  1 
tee  or  receiver  may  be  examined  on  oath  before  the  court  upon  any  2 
matters  relative  to  his  accounts.  3 


R.  L.  150,  I  3. 
1915,  23. 
1  Pick.  530. 


11  Pick.  113. 

12  Pick.  166. 
6  Met.  553. 


4  Cush.  510. 
149  Mass.  520. 


Court  may 
j-equire  pro- 
duction of 
securities  and 
moneys. 
1915.  151,  §  3. 
242  Mass.  363. 

259  Mass.  578- 

260  Mass.  515. 
268  Mass.  106. 
272  Mass.  432. 


Section  4.  In  settling  an  account  of  any  executor,  administrator, 
trustee,  guardian  or  other  fiduciary,  the  probate  court  may  require  him, 
or  any  of  them  if  there  are  more  than  one,  to  produce  during  the  pro- 
ceedings or  afterward,  as  the  court  may  direct,  any  securities  or  moneys 
comprised  in  the  account  or  any  documents  relating  to  the  investments 
of  the  estate,  and  to  replace  any  moneys  or  property  that  have  been 
improperly  applied  or  disposed  of,  or  the  value  thereof,  and  to  pay  or 
transfer  the  same  or  any  moneys  or  property  with  which  he  or  they 
may  be  charged  into  a  proper  account  or  otherwise,  as  the  court  may 
order,  in  such  manner  that  the  same  shall  be  in  the  control  of  the  per- 
sons entitled  thereto;  and  the  proceedings  upon  every  such  account  11 
shall  be  considered  for  all  purposes  to  be  proceedings  in  equity,  and  12 
orders  and  decrees  of  the  court  therein  shall  be  enforceable  accordingly,  13 
and  execution  may  issue  for  any  such  moneys  against  the  fiduciary  per-  14 
sonally  as  upon  a  judgment  at  law  in  favor  of  the  persons  entitled  to  the  15 
control  thereof,  or  any  of  them,  for  the  benefit  of  all.  16 


9 
10 


Personal  prop- 
erty to  be 
accounted  for 
at  appraised 
value,  except, 

1817,  190, 
§§  19,  34. 
R.  S.  67,  §§  1, 
2,  4;    79,  §  20. 
G.  S.  98,  §§  1, 
2,  6;    109,  §  17 
P.  S.  144,  §  3. 
R.  L.  150,  §  4. 
1915,  23. 
2  Mass.  384. 
110  Mass.  369. 
159  Mass.  185. 


Section  .5.  An  executor,  administrator,  guardian,  conservator  or 
trustee  shall  account  for  the  personal  property  at  its  appraised  value, 
but  he  shall  make  no  profit  by  the  increase  nor  sustain  any  loss  by  the 
decrease  or  destruction  of  any  part  thereof  without  his  fault.  If  he  sells 
any  of  the  personal  property  for  more  than  its  appraised  value,  he  shall 
account  for  the  excess;  if  he  sells  for  less  than  its  appraised  value,  he 
shall  be  allowed  for  the  loss  if  the  court  finds  that  the  sale  was  expedient 
and  for  the  interest  of  all  concerned;  and  he  shall  not  be  accountable 
for  a  debt  inventoried  as  due  to  the  estate  if  the  court  finds  that  it 
remains  uncollected  without  his  fault. 

249  Mass.  79.  259  Mass.  578. 


3 
4 
5 
tj 
7 
8 
9 
10 


Section  6.  An  executor,  administrator,  guardian,  conservator  or 
which  account-  ^^.^^^^^  ^^^^^  j^g  chargeable  in  his  account  with  all  the  personal  property 
1817, 190.  M4.  ^f  ^j^g  ^^^^^g  coming  to  him  and  which  is  by  law  to  be  administered, 


Property  for 
which  accoun 
ant  chargeable. 
1817,  190,  §  3,' 
R.  S.  67,  §  5; 


79,  §  20. 

G.  S.  98,  §  7; 

109,  §  17. 


although  not  included  in  the  inventory;    also  with  all  proceeds  of  real 
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5  estate  which  is  sold  or  mortgaged,  and  with  all  interest,  profit  and  income  p.  s.  u4,  §  4. 

6  coming  to  him  from  the  personal  property. 

1915,  23.  13  Gray,  387.  2.59  Mass.  .578. 

9  Mass.  337.  191  Mass.  211.  268  Mass.  574. 

1  Section  7.    No  final  account  or  discharge  of  a  guardian  of  an  insane  Notice  required 

2  person  shall  be  allowed  unless  at  least  seven  days'  notice  has  been  given  .an™  ofa"™™! 

3  to  the  department  of  mental  diseases.    No  account  of  a  guardian  of  an  t.llfplton 

4  insane  person  or  of  a  conservator  shall  be  allowed  without  such  notice  °;^^4tT' 

5  as  the  court  may  order  to  the  United  States  veterans'  bureau  or  its  sue-  wm.  so*. 

(5  cessor  if  the  ward  is  entitled  to  any  benefit,  estate  or  income  paid  or  1919,350,  §9. 

7  payable  by  or  through  said  bureau  or  its  successor. 

1930".  384.  §  0.  3  Op.  A.  G.  252. 

1  Section  8.     If  real  estate  of  a  deceased  person  is  used,  occupied  or  incomede- 

...  l_         u    11  J.    e        rived  from 

2  taken  charge  of  by  an  executor  or  administrator,  he  shall  account  tor  real  estate 


3  the  income  and  management  thereof  in  the  same  manner  as  in  the  case  countedfor. 

4  of  personal  property. 

1789  11    §2  1  Pick.  137.  99  Mass.  616.  145  Mass.  520. 

R  S'  67    §  6  9  Met.  540.  100  Mass.  218.  149  Mass.  262. 

G  S  98    §  8  6  Gray,  338.  106  Mass.  100.  152  Mass.  257. 

p   S    144    S  5  12  Gray,  236.  116  Mass.  .5.52.  162  Mass.  56. 

R  L   150,  §  6.  13  Gray,  326.  125  Mass.  307,  193  Mass.  38. 

1913,  248.  1  Allen,  132.  311.  204  Mass.  233, 

16  Mass.  280.  5  Allen,  87.  136  Mass.  297.  263  Mass.  300. 

1  Section  9.     If  a  mortgagee  of  real  estate  or  an  assignee  of  such  Mortgage  of 

2  mortgagee  dies  without  ha\-ing  foreclosed  the  mortgage,  the  mortgaged  trblpera'onai 

3  property  and  the  debt  secured  thereby  shall  be  personal  assets  in  the  ifg'g'.^g,  51. 

4  hands  of  his  e.xecutor  or  administrator,  and  shall  be  administered  and  {^''»|;  |^;  |  Jj 
.5  accounted  for  as  such;   and  the  executor  or  administrator  shall  have  the  p  |  ff^\^g 

6  same  rights  of  entry  and  of  action  under  said  mortgage  as  the  mortgagee  R.  l.  isd,  §  7. 

7  or  his  assignee. 

16  Mass.  18.  3  Gray,  504.  128  Mass.  284.  219  Mass.  266. 

14  Pick.  399.  10  Allen,  430.  161  Mass.  487.  223  Ma.s3.  134. 

8  Gush   225.  108  Mass.  379.  175  Mass.  213.  245  Mass.  75, 
11  Gush.  147. 

1  Section  10.     Upon  the  redemption  of  such  mortgage  the  money  paid  J°/^^^t^on, 

2  thereon  shall  be  received  by  the  executor  or  administrator,  and  he  shall  ^^Te'iease''*'^" 

3  thereupon  release  and  discharge  the  mortgage;   and  until  such  redemp-  J^se.  5,^§§: 

4  tion  the  executor  or  administrator,  if  possession  has  been  taken  either  §§2,'4._' 

5  by  himself  or  by  the  deceased,  shall  be  seized  of  the  mortgaged  property  g:  s!  96.  §  lo! 
(i  in  trust  for  the  persons  who  would  be  entitled  to  the  money  if  the  prop-  r.  l.\1j,\8. 
7  erty  had  been  redeemed. 

1  Section  11.     If  an  executor  or  administrator  recovers  judgment  for  Land  taken 

2  a  debt  due  the  deceased,  and  levies  on  real  estate,  he  shall  be  seized  of  by  executor, 

3  such  real  estate  in  trust  for  the  persons  who  would  have  been  entitled  personal " 

4  if  the  judgment  had  been  satisfied  in  money;    and  the  real  estate  so  tfs^e'^'s,  I  3. 

5  taken  shall  be  considered  as  personal  assets  in  his  hands;    and  if  re-  R^l'lg'fis. 

6  deemed,  the  money  shall  be  received  by  the  executor  or  administrator,  p|f|3Y8- 

7  who  shall  thereupon  release  the  real  estate. 

R.  L.  150,  §  9.  4  Mass.  598.  17  Pick.  477.  3  Gray,  302. 

1  Section  12.     Real  estate  held  by  an  executor  or  administrator  in  How  land  held 

2  mortgage,  or  taken  on  execution  by  him,  may,  at  any  time  before  the  or  on  execution 

3  right  of  redemption  is  foreclosed,  be  sold  subject  to  such  right,  in  the  Jfse,  l.^s- 

4  same  manner  as  personal  property  of  a  person  deceased;  and  after  such  }j^*|'  fJ;  |  f^ 


4. 
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1849,  47. 

1851,  288. 

1852,  41. 


right  has  been  foreclosed,  it  may  be  sold  in  the  same  manner  as  real    5 
estate  of  which  the  deceased  died  seized.  6 


G.  S.  96.  5§  12, 
13;  98,  §  5. 
P.  S.  133.  §  9. 
R.  L.  150.  §  10. 


1  Pick.  81. 
17  Pick.  477. 
10  Met.  403. 
13  Met.  126. 


3  Gray,  302. 
6  Allen,  77. 
190  Mass.  27. 


How  disposed 
of  if  not  sold. 
1786,  5,  §  3. 
1788,51,  §  3. 
R.  S.  65,  §  15. 
G.  S.  96,  §  14. 
P.  S.  133,  §  10. 
R.  L.  150,  S  11. 
3  Gray,  501. 


Section  13.     If  real  estate  so  held  by  an  executor  or  administrator  in  1 

mortgage  or  on  execution  is  not  redeemed  or  sold  as  before  provided,  2 

it  shall  be  assigned  and  distributed  to  the  same  persons  and  in  the  3 

same  proportions  as  if  it  had  been  part  of  the  personal  property  of  4 

the  deceased;   and  if  upon  such  distribution  the   property  comes  to  5 

two  or  more  persons,  the  probate  court  may  cause  partition  thereof  to  be  6 

made.  7 


Allowance  for 

burial  lot  and 

monument. 

187S,  228. 

P.  S.  144,  §  6. 

1900,  147, 

R.  L.  150,  §  12. 

1920,  46. 

10  Pick.  154. 

139  .Mass,  304. 

159  Mass.  185. 


Section  14.  A  reasonable  amount  expended  for  a  burial  lot  and  a 
monument,  or  for  the  repair,  improvement  or  embellishment  of  a  burial 
lot  or  monument,  may  be  allowed  by  the  court  as  part  of  the  funeral 
expenses  of  a  deceased  person;  and  the  court  may  at  any  time,  upon 
petition  of  an  executor  or  administrator,  after  notice,  determine  the 
amount  which  may  be  expended. 

167  Mass.  307,  577.  180  Mass.  508.  246  Mass.  522. 


Cost  of  per- 
petual care. 
1897.321. 
R.  L.  150,  §  13. 
153  Mass.  462. 
167  Mass.  307. 


Section  15.     An  executor  or  administrator  may  pay  to  a  cemetery  1 

corporation  or  to  a  town  having  a  burial  place  therein  a  reasonable  2 

amount  for  the  perpetual  care  of  the  lot  in  which  the  body  of  the  3 

deceased  is  buried.     The  probate  court  shall  determine,  after  notice,  to  4 

whom  the  same  shall  be  paid  and  the  amount  thereof,  and  such  amount  5 

shall  be  allowed  the  executor  or  administrator  in  his  account.  6 


Compensation 
and  expenses 
of  executor,  etc. 
R.  S.  67,  §  8; 
79,  §  32. 
1838.  144. 
G.  S.  98,  §  10; 
109,  §31. 


Section  16.     An  executor,  administrator,  guardian,  conservator  or  1 

trustee  shall  be  allowed  his  reasonable  expenses  incurred  in  the  execution  2 

of  his  trust,  and  shall  have  such  compensation  for  services  as  the  court  3 

may  allow.  4^ 

p.  S.  144,  5  7.  101  Mass.  592.  152  Mass.  328. 


R.  L.  150.  §  14. 
1915,  23. 

1  Pick,  147. 
5  Pick.  146. 
10  Pick.  77. 
16  Pick.  46. 

19  Pick.  473. 

20  Pick.  378. 

2  Met.  420. 

5  Allen,  87. 

6  Allen,  494. 


109  Mass.  252,  258, 
541. 

117  Mass.  41. 
121  Mass,  220. 
125  Mass.  307. 
12S  Mass.  140. 
130  Mass.  262. 
140  Mass.  117,  351. 
142  Mass.  422. 
146  Mass.  373. 
149  Mass.  375,  520. 


161  Mass.  188. 
163  Mass.  509. 
185  Mass.  14. 
192  Mass.  337. 
204  Mass.  233. 
224  Mass.  145. 
226  Mass.  231,  492. 
234  Mass.  374. 
244  Mass.  472. 
254  Mass.  464. 
267  Mass.  185. 


Expense  of 
procuring 
surety  charge- 
able on  estate. 
1886,  233. 
R.  L.  150,  §  15. 
228  Mass.  159. 


Section  17.  Money  paid  with  the  approval  of  the  judge  of  probate 
to  a  corporation  qualified  to  act  in  the  commonwealth  in  guaranteeing 
the  fidelity  of  persons  and  in  acting  as  surety  on  bonds,  or  to  any  person 
for  acting  as  surety  on  any  official  bond  given  to  such  probate  court, 
may  be  allowed  as  a  charge  against  the  estate. 


Executor,  etc., 
liable  for 
neglect  to 
account. 
R.  S.  67,  §  9. 
G.  S.  98,  §  11. 
P.  S.  144,  §  8. 
R.  L.  150,  §  16. 


Section  18.     If  an  executor  or  administrator,  after  being  duly  cited  1 

by  the  probate  court,  neglects  to  render  an  account  of  his  administra-  2 

tion,  his  bond  may  be  put  in  suit  as  provided  in  the  preceding  chapter;  3 

and  if  he  persists  in  such  neglect,  judgment  shall  be  rendered  against  him,  4 

and  he  shall  be  liable  in  like  manner  and  to  the  same  extent  as  an  exec-  5 

utor  in  his  own  wrong.  6 
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1  Section  19.     If  an  account  of  an  executor,  administrator,  guardian.  Opening  of 

2  conservator  or  trustee  is  settled  in  the  absence  of  a  person  adversely  counts/"^" 

3  interested  and  without  notice  to  him,  it  may  be  opened  upon  his  appli-  aiigs!  1 12! 

4  cation  at  any  time  within  six  months  after  such  settlement.     Upon  R^'flf/^g. 

5  the  settlement  of  an  account,  all  former  accounts  of  the  same  account-  f^J^- 1^^-  ^  ^''■ 

6  ant  which  have  not  been  settled  according  to  section  twenty-four  or  1  Pifk  i57. 

7  corresponding  provisions  of  earlier  laws  may  be  so  far  opened  as  to  7  Pick!  1. 

8  correct  a  mistake  or  error  therein;   but  a  matter  in  dispute,  previously  10 pick. 77. 

9  heard  and  determined  by  the  court,  shall  not  without  leave  of  the  court  \l  pick,  f^' 
10  be  again  brought  in  question  by  any  of  the  parties  to  such  dispute.  6'Met''i94°' 

4  Cush.  .513.  109  Mass.  541.  155  Mass.  203.  225  Mass.  380. 

11  Cush.  107.  128  Mass.  532.  162  Mass.  56,  227  Mass.  303. 

12  Allen,  1.  134  Mass.  120.  186  Mass.  393.  242  Mass.  317. 
98  Mass.  462.  137  Mass.  94.  188  Mass.  186.  256  Mass.  45. 
101  Mass.  592.  144  Mass.  415,  461.  203  Mass.  328.  266  Mass.  448.    . 
103  Mass.  177.  148  Mass.  434.  219  Mass.  40.  271  Mass.  521. 

1  Section  20.     The  probate  court  may  allow  the  account  of  two  or  Allowance  of 

2  more  joint  executors,  administrators,  guardians,  conservators  or  trustees,  fofnTexeTO- 

3  upon  the  oath  of  one  of  them.  oath  lYoi^" 

R.  a.  70,  §31;  G.  .S.  101.  5  6.  R.  L.  1.50,  §18. 

79,  §  33.  P.  S.  144,  §  11.  1915,  23. 

1  Section  21.     If  the  estate  of  a  deceased  person  is  to  be  distributed  R'^L'i5o°ri9 

2  in  whole  or  in  part,  the  probate  court,  on  petition  of  any  person  inter-  is*  Mass.  507. 

3  ested,  after  such  notice  as  it  may  require,  may  order  the  executor  or  211  Mass.  i78. 

4  administrator  to  convert  the  personal  property  into  cash  and  distribute  242  kass^  aes, 

5  it  among  the  persons  entitled  thereto. 

1  Section  22.     If  an  executor,  administrator,  guardian,  conservator  or  Final  discharge 

2  trustee  has  paid  or  delivered  to  the  persons  entitled  thereto  the  money  ttc.'"^''^  °'^' 

3  or  other  property  in  his  hands,  as  required  by  decree  of  a  probate  court,  §'1:  io'i,S^7. 

4  he  may  perpetuate  the  evidence  thereof  by  presenting  to   said  court,  r  t  VsaVzo. 

5  within  one  vear  after  the  decree  is  made,  an  account  of  such  payments  J^J^.  23. 

„,,",•  !■  1  1         ■  1  I      ■  J    '^1  Mass.  211. 

6  or  of  the  deliverv  of  such  propertv;  and  said  account,  upon  being  proved  229  Mass  231. 

,  .    „         .'  f.     I  1  •/.     1  .1     1        ^1  J.       ^     232  Mass.  83. 

i  to  the  satisfaction  or  the  court,  and  verined  on  oath  by  the  accountant, 
S  shall  be  allowed  as  his  final  discharge  and  ordered  to  be  recorded.  Such 
9  discharge  shall  forever  exonerate  the  accountant  and  his  sureties  from  all 

10  liability  under  such  decree  unless  his  account  is  impeached  for  fraud  or 

1 1  manifest  error. 

1  Section  23.     If  without  an  order  of  court  an  administrator  pays  or  confirmation 

2  delivers  to  the  widow  or  husband  of  the  deceased  or  to  any  other  person  Cy  adiiiinb-"'° 

3  any  money  or  other  property  in  his  hands,  and  thereafter  renders  an  ac-  %''^°l  '*>*''o"' 

4  count  on  oath  with  a  full  and  detailed  statement  thereof,  and  after  notice  j*'*^'  ^03.  ^  ^^ 

5  it  appears  that  the  persons  to  whom  such  money  has  been  paid  or  prop-  lee  j^ass.  306 

6  erty  delivered  would  have  been  entitled  to  an  order  of  court  for  such 

7  payment  or  delivery  and  that  such  account  ought  to  be  allowed,  the 

8  probate  court  may  make  a  decree  which  shall  have  the  same  effect  to 

9  discharge  and  exonerate  the  accountant  and  his  sureties  from  further  lia- 

10  bility  as  if  such  payment  or  delivery  had  been  made  under  a  previous 

11  order  of  the  probate  court. 

1      Section  23A.    When  an  account  has  been  filed  in  the  probate  court  citation  on 

oil  p    •!  ...  T  ,  .       probate  account 

^  and  the  accountant  tails  to  take  out  a  citation,  give  notice  as  therein  onappiication 

3  ordered  and  make  return  of  service  to  the  court,  the  court  may,  upon  person.''^ " 

4  application  of  any  person  interested,  order  him  to  do  so;   or  the  court  '^"'^  • 
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may,  in  its  discretion,  issue  such  citation  to  any  party  in  interest  who  may    5 
request  it.  6 


Final  determi- 
nation of 
account. 
Guardian  ad 
litem,  etc. 
1877,  199, 
§§  1.2. 
1879.  161, 
§§  1.  2. 

P.  S.  144,  §  13. 
1889,  40(i. 
1895,  288. 
R.  L.  150,  §  22. 
227  Mass.  392. 
242  Mass.  317. 


Section  24.     If  an  account  has  been  filed  in  the  probate  court  and  1 

if  the  court  finds  that  the  items  of  said  account  should  be  finally  deter-  2 

mined  and  adjudicated,  or  if  the  accountant  after  two  years  from  a  3 

former  adjudication  or  from  his  appointment  desires  such  determination  4 

and  adjudication,  notice  of  such  proposed  action  on  such  account  shall  5 

be  given  to  all  parties  as  it  may  order.     If  the  interest  of  a  person  un-  6 

born,  unascertained  or  legally  incompetent  to  act  in  his  own  behalf  is  7 

not  represented  except  by  the  accountant,  the  court  shall  appoint  a  8 

competent  and  disinterested  person  as  guardian  ad  litem  or  next  friend  9 

for  such  person,  to  represent  his  interest  in  the  case.     The  person  so  10 

appointed  shall  make  oath  to  perform  his  duty  faithfully  and  inipar-  11 

tially,  and  shall  be  entitled  to  such  reasonable  compensation  as  the  12 

court  allows.  13 


Unclaimed 
money  to  be 
deposited  in 
savings  bank, 

R.  S.  70,  §§33, 

34. 

G.  S.  101.  5  8. 

P.  S.  144.  §  10. 

R.  L.  150,  §  23. 

1915.  23. 

145  Mass.  517. 

153  Mass.  14. 

200  Mass.  594. 

223  Mass.  540. 


Section  2.5.    If  money  which  a  decree  of  a  probate  court  has  ordered  1 

to  be  paid  over  remains  for  six  months  unclaimed,  the  executor,  admin-  2 

istrator,  guardian,  conservator  or  trustee  who  was  ordered  to  pay  the  3 

same  may  deposit  it  in  a  savings  bank  or  other  like  institution,  or  invest  4 

it  in  bank  stock  or  other  stocks,  as  the  probate  court  orders,  to  accumu-  5 

late  for  the  benefit  of  the  person  entitled  thereto.     Such  deposit  or  6 

investment  shall  be  made  in  the  name  of  the  judge  of  probate  for  the  7 

time  being,  and  shall  be  subject  to  the  order  of  the  judge  and  of  his  8 

successors  in  office  as  hereinafter  provided.     The  person  making  such  9 

deposit  or  investment  shall  file  in  the  probate  court  a  memorandum  10 

thereof,  with  the  original  certificates  or  other  evidences  of  title  thereto,  11 

which  shall  be  allowed  as  a  sufficient  voucher  for  such  payment.    When  12 

the  person  entitled  to  the  money  deposited  satisfies  the  judge  of  his  right  13 

to  receive  it,  the  judge  shall  cause  it  to  be  paid  over  and  transferred  to  14 

him.  15 


Deposit  of 
legacies,  etc., 
of  unknown 
legatees. 
1885,  376. 
1889,  185. 
1898,  65.  §  2. 
R.  L.  150.  §  24. 
145  Mass.  517. 
223  Mass.  540. 


Section  26.     If  the  residence  of  a  legatee  under  a  will  duly  proved  1 

or  of  a  person  entitled  to  a  portion  of  a  trust  fund  under  an  order  of  dis-  2 

tribution  provided  by  section  twenty-five  of  chapter  two  hundred  and  3 

three  is  unknown  or  if  he  is  a  minor  without  legal  guardian,  the  court  4 

may,  if  satisfied  of  such  fact,  order  the  legacy  or  share  of  the  trust  fund  5 

due  him  to  be  deposited  or  invested  as  provided  in  and  subject  to  the  6 

preceding  section.  ' 


S?tSn'fSnds         Section  27.    If  an  executor,  administrator,  guardian,  conservator  or  1 

R^L  150     ■'5  trustee  has  money  which  he  considers  it  advisable  to  deposit  in  a  savings  2 

1906. 127.'    "     bank  in  the  name  of  the  judge  of  probate  for  the  benefit  of  any  person,  3 

223  Mass.  540.   hc  may  apply  to  the  probate  court  by  which  he  was  appointed  for  lea\'e  4 

so  to  do,  and  the  court  may  in  its  discretion,  without  notice,  direct  such  5 

money  to  be  so  deposited.    When  the  deposit  is  made  the  deposit  book  G 

of  the  bank  shall  be  filed  in  said  court.    When  the  person  entitled  to  7 

such  money  satisfies  the  court  of  his  right  to  receive  it,  the  court  shall  8 

by  decree  direct  it  to  be  transferred  to  him.  9 

riOTl>f''de'J>°o1it3.      Section  28.    The  probate  court  may,  on  petition  of  any  person  in-  1 

rT'uo'126    terested  and  after  public  notice,  order  all  money  or  the  proceeds  thereof  2 

185  Mass.  22     which  havc  been  deposited  or  iinested  bv  its  authority  and  which  shall  3 

211  Mass.  198.  *  ^  *j 
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4  have  remained  unclaimed  for  twenty  years  from  the  date  of  such  de- 

5  posit  or  investment  to  be  paid  to  the  residuary  legatee,  if  any,  of  the 

0  testator  to  whose  estate  the  money  belonged,  or,  if  such  residuary  legatee 
7  is  dead,  to  his  heirs  living  at  the  time  of  such  distribution;  and  if  no  such 
S  residuary  legatee  or  any  of  his  heirs  are  then  living,  or  if  the  deceased 
9  died  intestate,  said  money  and  the  proceeds  thereof  shall  be  disposed  of 

10  and  distributed  among  the  persons  entitled  tliereto  and  in  the  manner 

11  provided  by  chapter  one  hundred  and  ninety.     The  court  shall  first 

12  require  from  the  persons  to  whom  such  money  shall  be  ordered  paid  a 

13  sufficient  bond  of  indemnity,  with  two  sufficient  sureties  to  be  approved 

14  by  it,  conditioned  to  repay  to  the  persons  for  whose  benefit  such  deposit 

15  or  investment  was  originally  made,  or  to  the  personal  representatives 

16  of  such  persons,  all  money  paid  over  by  the  order  of  the  court  under 

17  this  section. 

1  Section  29.    If  all  living  parties  interested  as  beneficiaries  in  a  trust  n  beneficiaries 

2  created  by  a  will  allowed  in  the  commonwealth  reside  outside  thereof,  commoDweaith, 
'^  the  probate  court  having  jurisdiction  of  the  trust  may,  on  petition  of  wd^Aralt 

4  parties  in  interest  or  of  the  executor,  administrator  or  trustee,   if  it  {""truXe  iiT" 

5  considers  it  just  and  expedient,  authorize  the  executor,  administrator  isre^'ne^Ti'. 

6  or  trustee  to  pay  the  fund  to  a  trustee  appointed  by  the  proper  court  ^  f;  ^**j  \\j^ 

7  in  any  other  state  or  country,  if  all  living  beneficiaries  and  the  executor, 
S  administrator  or  trustee  signify  their  consent,  and  the  court  is  satisfied 
9  that  the  laws  of  such  other  state  or  country  secure  the  due  performance 

10  of  said  trust;   and  upon  such  payment,  shown  to  the  satisfaction  of  said 

11  court,  the  executor,  administrator  or  trustee  appointed  here  may  be  dis- 

12  charged  from  further  responsibility  by  decree  of  said  court. 

1  Section  30.     If  there  are  contingent  interests  in  such  trust  fund,  f8TO''i7ti't2 

2  whether  the  persons  who  may  be  entitled  thereto  are  in  being  or  not,  S  f-^^tj^'^- 

3  or  if  any  of  the  beneficiaries  are  minors,  the  court,  before  making  an  ' 

4  order  or  decree,  shall  cau.se  such  interests  and  minors  to  be  properly 

5  represented  by  guardians  ad  litem  or  otherwise  at  its  discretion. 

1  Section  31.    The  following  claims  shall,  in  the  settlement  of  estates  Settlements  by 

2  by  receivers,  be  entitled  to  priority  in  the  order  named :  189^40). 

3  First,  Debts  due  the  United  States  or  debts  due,  or  taxes  assessed  by,  InVaia:  22^'' 

4  the  commonwealth  or  a  county,  city  or  town  therein.  209  Mass  4i6' 

5  Second,    Wages  to  an  amount  of  not  more  than  one  hundred  dollars  -'^  ^^^^  '■^''■ 

6  due  an  operative,  clerk  or  servant  for  labor,  either  performed  within  one 

7  year  last  preceding  the  appointment  of  the  receiver  or  for  the  payment 

8  for  which  a  suit,  which  was  commenced  within  one  year  after  the  per- 

9  formance  of  the  labor,  is  pending  or  was  terminated  within  one  year 

10  after  said  appointment. 

11  Third,   Debts  to  an  amount  of  not  more  than  fifty  dollars  due  physi- 

12  cians  for  medical  attendance  on  the  debtor  or  his  family,  rendered  within 

13  SLX  months  prior  to  said  appointment. 
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TITLE    III. 

DOMESTIC   RELATIONS. 

Chapter  207.  Marriage. 

Chapter  208.  Divorce. 

Chapter  209.  Husband  and  Wife. 

Chapter  210.  Adoption  of  Children  and  Change  of  Names. 


CHAPTER    207. 


MARRIAGE. 


7. 


Sect. 

certain  marriages  prohibited. 

Marriage  between  certain  relatives 
prohibited. 

Same  subject. 

Same  subject. 

Polygamous  marriage  void. 

Insane,  etc.,  persons  incapable  of 
marrying. 

Marriage  during  existence  of  former 
marriage  valid,  when. 

Minors  not  to  be  married  without 
consent  of  parents,  etc. 

Marriages  void  without  decree,  when. 

Marriages  between  minors  void  after 
separation,  etc. 

Foreign  marriages  void,  when. 

Certain  marriages  contrary  to  laws  of 
other  states  forbidden. 

Licensing  officer  to  ascertain  legal 
ability  to  marry  of  non-re.sidents. 

Construction  of  three  preceding  sec- 
tions. 

Determination  of  validity  of  mar- 
riage. 


13. 


14. 


LEGITIMACY    AND    CARE     OF    ISSUE    OF    VOID 
M.iRRI.IGES. 

15.  Issue  of  certain  void  marriages  ille- 

gitimate. 

16.  Issue  of  marriage  void  by  reason  of 

nonage,  insanity,  etc. 

17.  Issue  of  marriage  void  by  reason  of 

prior  marriage. 

18.  Care  and  maintenance  of  children  of 

void  marriage. 

NOTICE    OF    INTENTION    OF    M.^REI.IGE. 

19.  Notice  to  be  filed   five  days  in  ad- 


Sect. 

20.  Notice  to  be  in  writing  under  oath. 

21.  Certificate,  etc.,  of  divorce  to  accom- 

pany notice  of  divorced  person. 

22.  Oath  before  judge  of  probate  court  in 

place  of  certificate. 

23.  Notice,  where  and  when  receivable. 

24.  Notice   not   receivable   from    certain 

minors. 

25.  Marriage  of  minors,  how  authorized. 

26.  Notice  not  to  be  given  without  con- 

sent of  parties.     How  cancelled. 

27.  Notice  in  case  of  adopted  persons. 
2.S.      Certificate  of  intention  of  marriage. 
29.      Five  days'  notice  not  required  of  im- 
migrants. 

.30.      Five    days'    notice,    how    dispensed 
with. 

31.  Alteration  of  certificate  of  intention 

prohibited. 

32.  Clerk  or  registrar  not  to  issue  certifi- 

cate without  facts  relative  to  di- 
vorce. 

33.  Certificate  not  to  be  issued  to  certain 

minors. 
33.\.  Proof  of  age  may  be  required. 

34.  Duplicate  copies  of  notice  of  inten- 

tion of  minors,  when. 

35.  Refusal  of  certificate,  when. 

36.  Citizens    married    outside    common- 

wealth to  file  certificate  here. 

37.  List    of    impediments     to    marriage 

to  be   posted  in  office  of  clerk  or 
registrar. 


SOLEMNIZ.^TION    OF    MARRIAGE. 

3S.      Solemnization  of  marriage. 

39.      Designation  of  justices  of  the  peace, 

non-resident    clergymen,    etc.,    to 

solemnize  marriage. 
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Sect. 
40. 


41. 


42. 


43. 
44. 


Persons    solemnizing    marriages    to 

keep  records  and  make  returns. 
Correction  of  imperfect  certificates  of 

marriage. 
Marriages    valid    though    irregularly 

solemnized. 
Marriage  by  consul,  etc. 
Fees  by  cities  and  towns  to  persons 

solemnizing  marriages. 


EVIDENCE    OF    MARRI.iGE. 

45.  Record. 

46.  Certificate,  etc..  of  consul,  etc. 

47.  Admissions  and  general  repute,  etc. 

PEN.4LTIES. 

48.  Penalty    for    solemnizing    marriage 

without  authority. 

49.  Penalty  for  joining  persons  in  mar- 

riage without  certificate. 


Sect. 

50.  Penalty  for  knowingly  issuing  certifi- 

cate or  performing  marriage  in  eva- 
sion of  laws  of  another  state. 

51.  Penalty  for  violation  of  certain  pro- 

visions of  this  chapter. 

52.  Penalty  for  violation  of  law  relative 

to  making  out  notice  of  intention, 
and  false  statement  therein. 

53.  Penalty  for  issuing  certificate  of  in- 

tention to  persons  under  age. 

54.  Penalty  for  illegal  alteration  of  cer- 

tificate of  intention. 

55.  Penalty   for  failure  of   citizens  mar- 

ried outside  commonwealth  to  file 
certificate. 

56.  Penalty  for  failure  to  make  records 

and  returns  of  marriages. 

57.  Penalty  for  failure  to  return  certifi- 

cate of  intention  of  marriage. 

58.  Penalty   for   advertising   to   perform 

marriage  ceremony. 


CERTAIN  MARRIAGES   PROHIBITED. 

1  Section  1.     No  man  shall  marry  his  mother,  grandmother,  daughter,  ^J^^^^f^'^g^t^i^ 

2  granddaughter,  sister,  stepmother,  grandfather's  wife,  son's  wife,  grand-  relatives 

.3  son's  wife,  wife's  mother,  wife's  grandmother,  wife's  daughter,  wife's  c.l  102.15. 

4  granddaughter,  brother's  daughter,  sister's  daughter,  father's  sister  or  iTlsyeafVi?' 

5  mother's  sister. 


R.S.lo.  §  1. 
G.  S.  lUU,  §  1. 


P.  S.  145.  §  1. 
R.  L.  l,il,  §  1. 


213  Mass.  334. 
248  Mass.  2.59. 


1  Section  2.     No  woman  shall  marry  her  father,  grandfather,  son.  Same  subject. 

2  grandson,  brother,  stepfather,  grandmother's  husband,  daughter's  hus-  r.  s.'75!§2. 

3  band,  granddaughter's   husband,   husband's  father,   husband's  grand- p; f;  J45;  §  £' 

4  father,  husband's  .son,  husband's  grandson,  brother's  son,  sister's  son,  f^  Met^Voi.^' 

5  father's  brother  or  mother's  brother. 


213  Mass.  334. 


248  Mass.  259. 


1  Section  3.     The  prohibition  of  the  two  preceding  sections  shall  con-  same  subject. 

2  tinue  notwithstanding  the  dissolution,  by  death  or  divorce,  of  the  mar-  g!  s^  106.  §  3. 

3  riage  by  which  the  affinity  was  created,  unless  the  divorce  was  granted  r.  l/im'.Vs. 

4  because  such  marriage  was  originally  unlawful  or  void.  ^^*  ^^"^^  ^^*' 


1      Section  4.     A  marriage  contracted  while  either  party  thereto  has  Polygamous^ 

ir  husband  living,  except  as  pro' 
3  chapter  two  hundred  and  eight,  shall  be  void. 


2  a  former  wife  or  husband  living,  except  as  provided  in  section  six  and  in  1784,  40,  1  2. ' 


1783,  69,  §  2. 
R.  S.  75.  §  4. 
G.  S.  106,  §  4. 


P.  .S.  143.  5  4. 
R.  L.  151.  §4. 
113  Mass.  458. 


170  Mass.  150. 

171  Mass.  560. 


213  Mass.  334. 

214  Mass.  77. 


1  Section  5.     An  insane  person,  an  idiot,  or  a  feeble-minded  person  insane,  etc., 

2  under  commitment  to  an  institution  for  the  feeble-minded,  to  the  cus-  capable  of 

3  tody  or  supervision  of  the  department  of  mental  diseases,  or  to  an  in-  R^s.^Tsf  §  5. 

4  stitution  for  mental  defectives,  shall  be  incapable  of  contracting  mar-  Jf^l;  I22. 

5  riage.    The  validity  of  a  marriage  shall  not  be  questioned  by  reason  of  ^(,7^  ^'S^'  ^  * 
tj  the  insanitv,  idiocv  or  of  the  feeble-mindedness  aforesaid  of  either  party  p.  ?  ii3. 


2620 


MARRIAGE. 


[Chaf.  207. 


R.  L.  loi,  §  5.    in  the  trial  of  a  collateral  issue,  but  shall  be  raised  only  in  a  process  in-    7 
i^Mais^ses.     stituted  in  the  lifetime  of  both  parties  to  test  such  validity.  8 

4  Pick.  32.  4  Allen,  458.  213  Mass.  334.  271  Mass.  398. 


Marriage 
during  ex- 
istence of 
former  mar- 
riage valid, 
when. 

1895,  427. 

1896,  499. 
R.  L.  151, 

170  Mass. 

171  Mass.  560. 
187  Mass.  179. 
189  Mass.  373. 
196  Mass.  280. 
202  Mass.  500. 
232  Mass.  253. 
24S  Mass.  15. 
264  Mass.  453. 


,  §6. 
.  150. 


Section  6.     If  a  person,  during  the  lifetime  of  a  husband  or  wife  1 

with  whom  the  marriage  is  in  force,  enters  into  a  subsequent  marriage  2 

contract  with  due  legal  ceremony  and  the  parties  thereto  li\'e  together  3 

thereafter  as  husband  and  wife,  and  such  subsequent  marriage  contract  4 

was  entered  into  by  one  of  the  parties  in  good  faith,  in  the  full  belief  5 

that  the  former  husband  or  wife  was  dead,  that  the  former  marriage  had  6 

been  annulled  by  a  divorce,  or  without  knowledge  of  such  former  mar-  7 

riage,  they  shall,  after  the  impediment  to  their  marriage  has  been  re-  8 

moved  by  the  death  or  divorce  of  the  other  party  to  the  former  marriage,  9 

if  they  continue  to  live  together  as  husband  and  wife  in  good  faith  on  10 

the  part  of  one  of  them,  be  held  to  have  been  legally  married  from  and  11 

after  the  removal  of  such  impediment,  and  the  issue  of  such  subsequent  12 

marriage  shall  be  considered  as  the  legitimate  issue  of  both  parents.  13 


Minors  not  to        SECTION  7.    A  magistrate  or  minister  shall  not  solemnize  a  marriage 

be  married  ^  ii-  ,  i  i*  i, 

without  consent  jf  he  has  Tcaso liable  cause  to  believe  that  the  male  is  under  twenty-one 
°--''-"-°"  "•'■   or  the  female  is  under  eighteen,  except  with  the  consent  of  the  parent 
or  guardian  having  the  custody  of  the  minor,  if  there  is  any  such  parent 
or  guardian  in  the  commonwealth  competent  to  act. 

G.S.  106,  §13.  PS.  145,  16.  R.  L.  151,  §7.  1  Gray.  119. 

(Penalty,  §  51.] 


1692-3,  25,  § 
1695-6,  2,  §  4. 
1786,  3,  S  3. 
1834,  177,  §  2. 
R.  S,  75.  §  15. 


Marriages 
void  without 
decree,  when. 
1695-6,2,  §  1. 
1785,  69,  §  2. 
R.  S.  76,  5  1. 
G   S.  107.  §  1. 


Section  8,  A  marriage  solemnized  within  the  commonwealth  which 
is  prohibited  by  reason  of  consanguinity  or  affinity  between  the  parties, 
or  of  either  of  them  having  a  former  wife  or  husband  living,  shall  be 
void  without  a  decree  of  divorce  or  other  legal  process. 

p.  S.  145,  §  7.  R.  L.  151,  5  8. 


Marriages  be-  SECTION  9.  A  marriage  solemnized  when  either  party  is  under  four-  1 
void'afTe'r"''"  tccn  if  a  male,  or  twelve  if  a  female,  shall  be  void  without  a  decree  of  2 
separa_twn.etc.  jj^.^^j.^^  ^j.  q^Jj^^  [j^gj^j  prgecss  if  the  parties  separate  during  such  nonage    3 

G.  S.  107,  §  3. 
P.  S.  145,  5  S. 


and  do  not  afterward  cohabit. 


R.  L.  151,  §  ! 


1  Gray,  119. 


Foreign  mar- 
riages void, 
when. 

R.  S.  75,  §  6. 
G.  .S.  100,  §  0. 
P.  S.  145,  §  10, 
R.  L.  151,  §  10. 
1913,  360,  §  1. 
10  Met.  451. 
157  Mass.  73. 

170  Mass.  150. 

171  Mass.  560. 
211  Mass.  512. 


Section  10.  If  any  person  residing  and  intending  to  continue  to 
reside  in  this  commonwealth  is  disabled  or  prohibited  from  contracting 
marriage  under  the  laws  of  this  commonwealth  and  goes  into  another 
jurisdiction  and  there  contracts  a  marriage  prohibited  and  declared  void 
by  the  laws  of  this  commonwealth,  such  marriage  shall  be  null  and  void 
for  all  purposes  in  this  commonwealth  with  the  same  etfect  as  though 
such  prohibited  marriage  had  been  entered  into  in  this  commonwealth. 


213  Mass.  334. 
219  Mass.  111. 


232  Mass.  253. 
249  Mass.  552. 


264  Mass.  166,  453. 

265  Mass.  242. 


Certain  mar-         Section  11.    No  marriage  shall  be  contracted  in  this  commonwealth 

riages  contrary  ki  i^\^  1. 1^  ^-^    -^  ^  ,    T  , .  .  -j       •  j.1 

to  laws  of  other  jjy  a  party  rcsidiug  and  intending  to  continue  to  reside  m  another 
bidd^en.""^  jurisdiction  if  such  marriage  would  be  void  if  contracted  in  such  other 

1913,  360,  §  2.    j^jj.jgjjj.|.;yj^_  and  every  marriage  contracted  in  this  commonwealth  in 
violation  hereof  shall  be  null  and  void. 


Chap.  207.]  m.\rri.\ge.  2621 

1  Section  12.    Before  issuing  a  license  to  marry  a  person  who  resides  Licensing 

2  and  intends  to  continue  to  reside  in  another  state,  the  officer  having  ascertain  legal 

3  authority  to  issue  the  license  shall  satisfy  himself,  by  requiring  affidavits  marry  of" non- 

4  or  otherwise,  that  such  person  is  not  prohibited  from  intermarrying  by  jfis^geo,  §  3. 

5  the  laws  of  the  jurisdiction  where  he  or  she  resides. 

1  Section  13.    The  three  preceding  sections  shall  be  so  interpreted  and  ^Th'Jee  prt" 

2  construed  as  to  effectuate  their  general  purpose  to  make  uniform  the  lufsl^al^f^^;' 

3  law  of  those  states  which  enact  like  legislation. 

1  Section  14.     If  the  validity  of  a  marriage  is  doubted,  either  party  Determination 

2  may  file  a  libel  for  annulling  such  marriage,  or  if  it  is  denied  or  doubted  ma^'rhage.^  ° 

3  by  either  party,  the  other  party  may  file  a  libel  for  affirming  the  mar-  fis.l*^' 

4  ri'age.    Such  liiiel  shall  be  filed  in  the  same  manner  as  a  libel  for  divorce,  }||^;  l^''- 

5  and  all  the  provisions  of  chapter  two  hundred  and  eight  relative  to  5*5  fj"''' 

fi  libels  for  divorce  shall,  so  far  as  appropriate,  apply  to  libels  under  this  p^s.  !«.  §11 

7  section.     Upon  proof  of  the  validity  or  nullity  of  the  marriage,  it  shall  r.l.  1.51.  511 

S  be  affirmed  or  declared  void  by  a  decree  of  the  court,  and  such  decree  of  sbu. 

0  nullity  may  be  made  although  the  marriage  was  solemnized  out  of  the  \tt  mHI'.  223! 

II)  commonwealth,  if  at  that  time  and  also  when  the  libel  was  filed  the  5;-?  Mass!  11?: 

11  libellant  had  his  domicil  in  the  commonwealth,  or  if  he  has  resided  in  JIJ  jJJ^ss:  216: 

12  this  commonwealth  for  five  years  last  preceding  the  filing  of  said  libel,  17.5  Mass.  157. 

13  unless  the  court  finds  that  he  has  removed  into  this  commonwealth  for  214  Mass.  77. 

14  the  purpose  of  obtaining  said  decree. 

2.;:i  .Mass.  62.  224  Mass.  392,  438.  237  Mass.  502,  4  Op.  A.  G.  176. 


legitimacy  and  care  of  issue  of  void  marriages. 

1  Section  1.5.     The  issue  of  a  marriage  declared  void  by  reason  of  vt1d''mL'r!Ige'" 

2  consanguinity  or  affinity  between  the  parties  shall  be  illegitimate.  illegitimate. 

R.  S.  76,  §21.  G.  S.  107.  §  28.  P.  S.  145.  §  12.  R.  L.  151.  §  12. 

1  Section  16.     The  issue  of  a  marriage  declared  void  by  reason  of  Jf|g|  "oid'by 

2  nonage,  insanity  or  idiocv  of  either  party  shall  be  the  legitimate  issue  reason  of 

^  ^  'lip.  •  nonage,  in- 

3  of  the  parent  who  was  capable  of  contracting  the  marriage.  sanity,  etc. 

R.  S.  76.  §  22.  G.  S.  107,  §  29.  P.  S.  145,  §  13.  R.  L.  15I..§  13. 

1  Section  17.     If  a  marriage  is  declared  void  by  reason  of  a  prior  issue  of  mar- 

2  marriage  of  either  party  and  the  court  finds  that  the  second  marriage  fellonofprmr 

3  was  contracted  with  the  full  belief  of  the  party  who  was  capable  of  S!*".'?!!  §  23. 

4  contracting  the  second  marriage  that  the  former  husband  or  wife  was  p  |}4,5'5f4' 

5  dead,  or  that  the  former  marriage  was  void,  or  that  a  divorce  had  been  Rg^f;  '^i.  §  i*- 

6  decreed  leaving  the  party  to  the  former  marriage  free  to  marry  again,  114  Mass.  563. 

7  such  finding  shall  be  stated  in  the  decree,  and  the  issue  of  the  second  223  Mass'  451! 

8  marriage,  if  born  or  begotten  before  the  second  marriage  was  declared  ^^^    *^' 

9  void,  shall  be  the  legitimate  issue  of  the  parent  capable  of  contracting 
10  the  marriage. 

1  Section  18.    Upon  or  after  a  decree  of  nullity,  the  court  shall  have  Care  and 

2  like  power  to  make  orders  relative  to  the  care,  custody  and  maintenance  a,udreS'oTvo°id 

3  of  the  minor  children  of  the  parties  as  upon  a  decree  of  divorce.  mamage. 

1820.  56,  §1.  G.S.  107,  §33.  R.  L.  151.  §  15. 

R.  S.  76,  §  26.  P.  S.  145,  §  15. 
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121,  §  1. 
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[Penalty  for 

false  oath. 

etc., 

§52.1 

NOTICE  OF  INTENTION  OF  MARRIAGE. 

Section  19.  Persons  intending  to  be  joined  in  marriage  in  the  com- 
monwealth shall,  not  less  than  five  days  before  their  marriage,  cause 
notice  of  their  intention  to  be  filed  in  the  office  of  the  clerk  or  registrar 
of  the  town  where  each  of  them  dwells,  or,  if  they  do  not  dwell  within 
the  commonwealth,  in  the  office  of  the  clerk  or  registrar  of  the  town 
where  they  propose  to  have  the  marriage  solemnized.  In  computing  the 
five  day  period  specified  in  this  section  and  in  determining  the  fifth 
day  referred  to  in  section  twenty-eight,  Sundays  and  holidays  shall  be 

counted.  9 

3  Op.  A.  G.  467. 

Section  20.     The  clerk  or  registrar  shall  require  written  notice  of  1 

intention  of  marriage,  on  blanks  furnished  by  him,  containing  such  2 

information  as  is  required  by  law  and  also  a  statement  of  absence  of  3 

any  legal  impediment  to  the  marriage,  to  be  given  him  under  oath,  by  4 

Ijoth  of  the  parties  to  such  intended  marriage  if  both  dwell  in  his  town,  5 

or,  if  the  parties  dwell  in  different  towns  within  the  state,  or  if  one  dwells  6 

outside  the  state,  by  the  party  dwelling  in  his  town,  or,  if  both  dwell  7 

outside  the  state,  by  both  such  parties;   provided,  that  if  a  registered  8 

])hysician  makes  affidavit  to  the  satisfaction  of  the  clerk  or  registrar  9 

that  a  party  so  required  is  unable,  by  reason  of  illness,  to  appear,  such  10 

notice  may  be  given  on  behalf  of  such  party,  by  his  or  her  parent  or  legal  11 

guardian,  or,  in  case  there  is  no  parent  or  legal  guardian  competent  to  act,  12 

by  the  physician  certifying  to  the  illness,  or  by  the  other  party  irrespec-  13 

tive  of  such  other  party's  residence.     The  oath  to  such  notice  shall  be  14 

to  the  truth  of  all  the  statements  contained  therein  whereof  the  party  15 

subscribing  the  same  could  have  knowledge,  and  may  be  given  before  16 

the  clerk  or  registrar  or  before  a  regularly  employed  clerk  in  his  office  17 

designated  by  him  in  writing  and  made  a  matter  of  record  in  the  office.  18 

No  fee  shall  be  charged  for  administering  such  oath.     In  towns  having  19 

an  assistant  clerk  or  registrar,  he  may  administer  the  oath.  20 


Certificate,  etc., 
of  divorce  to 
accompany 
notice  of  di- 
vorced person. 
1912.535,  §  1. 
4  Op,  A.  G.  223. 


Oath  before 
judge  of  pro- 
bate court  in 
place  of  certifi- 
cate. 
1912,  535,  §  2. 


Section  21.  Persons  filing  such  notice  of  intention,  one  or  both  of 
whom  have  previously  been  married  and  divorced,  shall  file  therewith  a 
certificate  or  certified  copy  from  the  clerk  or  corresponding  official  of 
the  court  or  other  tribunal  by  which  the  divorce  was  granted,  showing 
the  title  and  location  of  the  tribunal  and  the  names  of  the  parties  to  the 
proceeding  for  divorce,  and  showing  which  party  obtained  the  divorce, 
the  cause  therefor  and  the  date  when  the  decree  became  absolute.  If 
there  has  been  more  than  one  divorce,  the  said  certificate  or  certified  copy 
as  to  every  such  divorce  shall  accompany  the  notice  of  intention. 

Section  22.  If  a  person  cannot  obtain  the  certificate  or  certified 
copy  described  in  the  preceding  section,  he  shall  apply  to  the  judge  of 
proijate  in  the  county  where  the  notice  of  intention  is  to  be  filed  and 
state  under  oath  the  facts  required  to  be  stated  in  the  said  certificate  or 
certified  copy,  and  the  reasons  why  such  certificate  or  certified  copy 
cannot  be  obtained.  The  judge  of  probate,  if  satisfied  of  the  truth  of 
the  statements  so  made  to  him,  shall  thereupon  grant  to  the  party  a 
certificate  stating  the  facts  required,  and  such  certificate  shall  be  filed 
with  the  notice  of  intention. 
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1  Section  23.    The  clerk  or  registrar  need  not  receive  notices  of  in-  Notice,  where 

2  tention  of  marriage  on  Sunday  or  a  legal  holiday,  nor  at  any  place  ceivabie. 

3  except  his  office. 

1894,  409,  §  3.  R.  L.  151,  §  18. 

1  Section  24.     The  clerk  or  registrar  shall  not,  except  as  provided  in  Notice  not  re- 

2  the  following  section,  receive  a  notice  of  the  intention  of  marriage  of  a  certainminSs. 

3  male  under  eighteen,  nor  of  a  female  under  sixteen. 

1894.401,  §  1.  R.  L.  1.51.  §  19. 

1  Section  25.     The  probate  court  for  the  county  where,  or  a  district  j^^'j^^^f.^"^ 

2  court  within  the  judicial  district  of  which,  a  minor  under  the  age  specified  authoHzcd    ^ 

3  in  the  preceding  section  resides  may,  after  hearing,  make  an  order  allow-  isgo!  iqt!    "^ 

4  ing  the  marriage  of  such  minor,  if  the  parents  or  surviving  parent  of  such  1907. 159.' 

5  minor,  or,  if  only  one  such  parent  resides  in  the  commonwealth,  that  Soil  30.5. 51. 
(i  parent,  or,  if  neither  such  parent  is  alive  and  a  resident  thereof,  or  if  the  1031,212. 

7  parent  or  parents  qualified  as  aforesaid  to  consent  are  disqualified  as 

8  hereinafter  provided,  a  legal  guardian  with  custody  of  the  person  of  such 

0  minor  has  consented  to  such  order.     If  a  parent  has  deserted  his  family, 

10  or  if  found  to  be  insane  and  incapable  of  consent,  or  if  found  unfit  under 

1 1  the  provisions  of  section  five  of  chapter  two  hundred  and  one  to  have 

12  custody  of  such  minor,  it  shall  not  lie  necessary  to  obtain  his  consent  to 

13  such  order.     If  a  parent  whose  consent  would  be  required  if  living  in  the 

14  commonwealth  lives  outside  thereof  and  the  address  of  such  parent  is 

15  known,  such  notice  of  the  proceedings  shall  be  given  him  as  the  probate 
l(i  or  district  court  may  order.  Said  court  may  also  after  hearing  make 
17  such  order  in  the  case  of  a  person  whose  age  is  alleged  to  exceed  that 
IS  specified  in  the  preceding  section,  but  who  is  unable  to  produce  an 

19  official  record  of  birth,  whereby  the  reasonable  doubt  of  the  clerk  or 

20  registrar,  as  exercised  under  section  thirty-five,  may  be  removed.     Upon 

21  receipt  of  a  certified  copy  of  such  order  by  the  clerk  or  registrar  of  the 

22  town  where  such  minor  resides,  he  shall  receive  the  notice  required  by 

23  law  and  issue  a  certificate  as  in  other  cases. 

1  Section  26.     Whoever,  without  the  consent  of  both  parties  to  an  Notice  not  to 

2  intended  marriage,  gives  the  notice  of  their  intention  of  marriage  re-  oStToLent  of 

3  quired  by  law  shall  be  liable  in  damages  to  either  of  such  parties  whose  cancelled. 

4  name  was  so  used  without  such  consent.     The  superior  court,   upon  |§®6,'7.°^' 

5  petition  of  either  party  alleged  to  intend  marriage  in   such  a  notice  ^  ^- 1*''  ^  2'- 

6  given  without  the  consent  of  both  parties,  and  not  followed  by  their  IPen^'tV' §  5i  I 

7  intermarriage,  may,  after  notice  and  a  hearing,  order  that  such  notice 

8  of  intention  be  cancelled  in  the  town  records. 

1  Section  27.     A  party  to  an  intended  marriage  who  has  been  legally  Notice  in  case 

2  adopted  shall,  in  the  notice  of  intention  thereof,  gi\-e  the  names  of  his  peAons. 

3  parents  by  adoption;   and  the  names  of  his  parents  may  also  be  added,  r.^l.  isi'.  §22. 

4  The  consent  of  a  parent  by  adoption  to  the  marriage  of  a  minor  shall 

5  be  sufficient  if  the  consent  of  a  parent  of  a  minor  is  required  by  law  as 

6  a  preliminary  to  marriage.     If  the  natural  parents  of  a  minor  have  been 

7  divorced  and  the  consent  of  one  of  them  is  required  by  law,  preliminary 

8  to  the  marriage  of  such  minor,  the  consent  of  the  parent  having  the 

9  custody  of  such  minor  shall  be  sufficient. 
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Certificate  of         SECTION  28.     Oil  OF  after  the  fifth  dav  from  the  filing  of  notice  of  1 

intention  oi           ^               .                               .                                                .            .•                     ■  i     i      i_                       •  ^ 

marriage.          intention  01  mamage,  except  as  otherwise  provided,   but  not  in  any  2 

1786. 3, 5  3.      event  later  than  six  months  after  such  filing,  the  clerk  or  registrar  shall  3 

R*^s.'7r'5  9r     deliver  to  the  parties  a  certificate  signed  by  him,  specifying  the  date  4 

G.^s.' 106,' 1 1.'    when  notice  was  filed  with  him  and  all  facts  relative  to  the  marriage  5 

p^^s^.'i^Is.Wt.  which  are  required  by  law  to  be  ascertained  and  recorded,  except  those  6 

fgn  T-fe'  §2^  relative  to  the  person  by  whom  the  marriage  is  to  be  solemnized.     Such  7 

1912!  463!  1 1.    certificate  shall  be  delivered  to  the  minister  or  magistrate  before  whom  8 

i93o!5i,)i.     the  marriage  is  to  be  contracted,  before  he  proceeds  to  solemnize  the  9 

3  Op.  A.  '46  .  g^jjjg      j£  gi^ipi^  certificate  is  not  sooner  used,  it  shall  be  returned  to  the  10 

office  issuing  it  within  six  months  after  the  date  when  notice  of  intention  11 

of  marriage  was  filed.  12 

Five  days'            SECTION  29.     If  either  of  the  parties  to  an  intended  marriage  has  1 

notice  not  re-                                              ..                  .                    p-                                      •   ^  *       n           i                \  n 

quired  of  im-     amvcd  as  an  immigrant  irom  a  loreign  country  within  five  days,  the  2 

™fi^736.  §  6.    notice  of  intention  may  be  filed  at  any  time  before  the  marriage,  and  3 

the  certificate  required  by  the  preceding  section  shall  be  issued  at  any  4 

time  after  the  filing  of  such  intention.  5 

notfceYow  dis-      SECTION  oO.     Upou  application  by  both  of  the  parties  to  an  intended  1 

PSVfio'^*^-,     marriasre,  when  both  parties  are  residents  of  the  commonwealth  or  both  2 

1911.736,  4  4.                   .      "                                    .  ,                                                          1-        ,•                !•     ,1                    J.                  •  1-  .-, 

1912. 463,  §  2.    parties  are  non-residents,  or  upon  application  oi  the  party  residmg  o 

within  the  commonwealth  when  one  of  the  parties  is  a  resident  and  the  4 

other  a  non-resident,  a  judge  of  probate  or  a  justice  of  a  district  court  5 

may,  after  hearing  such  evidence  as  is  presented,  grant  a  certificate  6 

stating  that  in  his  opinion  it  is  expedient  that  the  intended  marriage  be  7 

solemnized  without  delay.     Upon  presentation  of  such  a  certificate,  or,  8 

in  extraordinary  or  emergency  cases  when  the  death  of  either  party  is  9 

imminent,   upon  the  authoritative  request  of  a  minister,  clergyman,  10 

priest,  rabbi  or  attending  physician,  the  clerk  or  registrar  of  the  town  11 

where  the  notice  of  intention  has  been  filed  shall  at  once  issue  the  12 

certificate  prescribed  in  section  twenty-eight.  13 

feniicl'tfof          Section  31.     No  alteration  or  erasure  shall  be  made  by  any  person  1 

intention  pro-    q^  tj^g  Certificate  under  section  twenty-eight  until  it  has  been  returned  2 

1897. 424,  §  1.    to  the  clerk  or  registrar,  and  then  only  in  such  form  and  to  such  extent  3 

'  as  he  may  prescribe.    Any  such  certificate  may  be  recorded  after  cor-  4 

rection  in  accordance  herewith.  5 


9 


S'%war  not  SECTION  32.     The  clerk  or  registrar  shall  not  issue  a  certificate  under  1 

to  issue  certifi-   scction  twcnty-elglit,  if  either  of  the  parties  has  been  previously  married 

facts  relative     and  divorccd,  unless  the  certificate  or  certified  copy  described  in  section 

1912^535!' §3.    twenty-one  or  the  certificate  described  in  section  twenty-two  is  filed  4 

with  the  notice  of  intention  of  marriage,  and  in  such  cases,  if  he  issues  5 

the  certificate  of  entry  of  notice  of  intention,  he  shall  attach  thereto  6 

such  certified  copy  or  certificate,  which  shall  be  a  part  thereof.  7 

Certificate  not       SECTION  33.     The  clcrk  or  registrar  shall  not  issue  the  certificate  1 

to  be  issued  .  -iir-i-  i-  -fi  j.  o 

tocertain         uudcr  scctiou  twcnty-cight  before  the  time  therein  specified,  except  as  z 

1853, 33.5,  §  1.    otherwise  provided;    nor  to  a  male  under  twenty-one,  or  to  a  female  3 

p.  s.  145,' §  18.   under  eighteen,  when  he  has  reasonable  cause  to  believe  the  person  to  4 

fon.'  736,'  1 3^  be  under  such  age,  except  upon  the  application  or  consent  in  writing  of  5 
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6  the  parent  or  guardian  of  such  person  or  by  order  of  the  probate  or  dis-  1923, 305,  §  2. 

7  trict  court  under  section  twenty-five.    If  there  is  no  parent  or  guardian  '^^''  ^*'' 

S  in  this  commonwealth  competent  to  act,  a  certificate  may  be  issued  L^Uw/uiissue 
9  without  such  application  or  consent.    Such  certificate  shall  not  be  issued  f 53"'^'""''' 

10  if  a  parent  or  guardian  whose  consent  is  required  thereto  has  withdrawn 

1 1  such  consent  by  a  writing  filed  with  the  clerk  or  registrar. 

1  Section  3.3A.     If  it  appears  from  the  statements  made  in  the  ^\Tit-  Pmofofage 

2  ten  notice  of  intention  of  marriage  that  a  party  to  such  intended  mar-  required. 

3  riage  is  under  twenty-one,  if  a  male,  or  under  eighteen  if  a  female,  the  '^^''  ^^*' 

4  clerk  or  registrar  shall  not,  except  as  required  under  section  twenty-five, 

5  issue  a  certificate  under  section  twenty-eight  before  receiving  proof  of 

6  the  age  of  the  parties.    Such  proof  shall  be  contained  in  any  of  the  fol- 

7  lowing  documents,  graded  and  taking  precedence  in  the  order  named: 

8  (1)  an  original  or  certified  copy  of  a  record  of  birth;    (2)  an  original  or 

9  certified  copy  of  a  baptismal  record;   (3)  a  passport;   (4)  a  life  insurance 

10  policy;   (5)  an  employment  certificate;   (6)  a  school  record ;   (7)  an  immi- 

11  gration  record;   (S)  a  naturalization  record;  or  (9)  a  court  record.    Doc- 

12  umentary  evidence  of  a  lower  grade  as  aforesaid  shall  not  be  received 

13  by  the  clerk  or  registrar  unless  he  is  satisfied  that  evidence  of  a  higher 

14  grade  is  not  readily  procurable.     If  no  such  documentary  proof  of  age 

15  is  procurable,  the  consent  of  the  parent  shall  be  sufficient.    If  the  clerk 

16  or  registrar  has  reasonable  cause  to  believe  that  a  party  to  an  intended 

17  marriage  represented  to  be  twenty-one  or  over,  if  a  male,  or  eighteen  or 

18  over,  if  a  female,  is  under  such  age,  he  shall,  before  issuing  such  certifi- 

19  cate,  require  documentary  proof  of  age  as  aforesaid. 

1  Section  34.     If  it  is  necessary  to  give  notice  in  two  towns  of  the  Duplicate 

2  intention  of  marriage  of  a  minor,  the  clerk  or  registrar  who  first  takes  of^nTemion'o? 

3  the  consent  of  the  parent  or  guardian  shall  take  it  in  duplicate,  retaining  r894'.'4b9.''r4. 

4  one  copy  and  delivering  the  other  duly  attested  by  him  to  the  person  ^  ^  ^^''  ^  26. 

5  obtaining  the  certificate,  to  be  given  to  the  clerk  or  registrar  issuing  IP™""!'' §5i.] 

6  the  second  certificate;    and  no  fee  shall  be  charged  for  such  consent 

7  or  copy. 

1  Section  3.5.     The  clerk  or  registrar  may  refuse  to  issue  a  certificate  Refusal  of  cer- 

2  if  he  has  reasonable  cause  to  believe  that  any  of  the  statements  con-  'i89T4b9,\^2. 

3  tained  in  the  notice  of  intention  of  marriage  are  incorrect;  but  he  may,  ^  ^'  '*''  ^^*' 

4  in  his  discretion,  accept  depositions  under  oath,  made  before  him,  which  Stritatement, 

5  shall  be  sufficient  proof  of  the  facts  therein  stated  to  authorize  the  ^ ''■''' 

6  issuing  of  a  certificate.    He  may  also  dispense  with  the  statement  of  any 

7  facts  required  by  law  to  be  given  in  a  notice  of  intention  of  marriage, 

8  if  they  do  not  relate  to  or  affect  the  identification  or  age  of  the  parties, 

9  or  a  former  marriage  of  either  party,  if  he  is  satisfied  that  the  same 
10  cannot  with  reasonable  effort  be  obtained. 

1  Section  36.     If  a  marriage  is  solemnized  in  another  state  between  citizens  mar- 

2  parties  living  in  this  commonwealth,  who  return  to  dwell  here,  they  "ommon^^elith 

3  shall,  within  seven  days  after  their  return,  file  with  the  clerk  or  registrar  cate'he'i-'e"'^" 

4  of  the  town  where  either  of  them  lived  at  the  time  of  their  marriage  a  Jf-f  ■  J^]'  1 3^ 

5  certificate  or  declaration  of  their  marriage,  including  the  facts  required  p- s.  i4o.' §  2r' 

6  in  a  notice  of  intention  of  marriage.  ^  ^-  '*^'  ^  -^• 

[Penalty,  §  55.] 
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Section  37.     The  state  secretary  shall  furnish  to  the  clerk  or  registrar    1 


List  of  impedi- 

ri'fge'tAe  of  every  town  a  printed  list  of  all  legal  impediments  to  marriage,  and  2 
orderk  or°  "^  the  clcrlc  or  registrar  shall  forthwith  post  and  thereafter  maintain  it  in  a  3 
i9T3!752,  §  1.    conspicuous  place  in  his  office.  4 

[Penalty,  §  52.) 


§4. 


Solemnization 
of  marriage. 
C.  L.  102,  ■  " 
1692-3,  25, 
1695-6,  2, 
1716-17. 
16,  §  1. 
1762-3,28. 
1772-3,  31, 
§§  1,2. 
1786,  3,  §§  1, 
2    8 

1817,  141. 
1820,  55. 
1834,  177, 
5§  1,6. 

R.  S.  75,  §§  16, 
22. 

1850,  121,  5  5. 
G.  S.  106, 
§§  14,  15. 
1867,  58,  §  2. 
P.  S.  145, 
§§  22,  23. 

1893,  461,  §  1. 

1894,  409,  §  5. 
1896,  306,  §  4. 
1899,  387,  §  1. 
R.  L.  151,  §30. 
1929,  169. 

1  Mass.  240. 
7  Mass.  48. 
1  Pick.  235. 
127  Mass.  459. 
163  Mass.  453. 
1  Op.  A.  G.  445. 


SOLEMNIZATION  OF  MARRIAGE. 

Section  38.     A  marriage  may  be  solemnized  in  any  place  within  the  1 

commonwealth  by  a  minister  of  the  gospel  who  resides  in  the  common-  2 

wealth  and  who  is  recognized  by  his  church  or  denomination  as  duly  3 

ordained  and  in  good  and  regular  standing  as  a  minister  of  such  church  4 

or  denomination;   by  a  rabbi  of  the  Israelitish  faith,  duly  licensed  by  a  5 

congregation  of  said  faith  established  in  the  commonwealth,  who  has  6 

filed  with  the  clerk  or  registrar  of  the  city  or  town  where  he  resides  a  7 

certificate  of  the  establishment  of  the  synagogue,  the  date  of  his  appoint-  8 

ment  thereto  and  of  the  term  of  his  engagement;  by  a  justice  of  the  peace  9 

if  he  is  also  clerk  or  assistant  clerk  of  a  city  or  town,  or  a  registrar  or  10 

assistant  registrar,  in  the  city  or  town  where  he  holds  such  office,  or,  11 

if  he  is  also  clerk  or  assistant  clerk  of  a  court,  in  the  city  or  town  where  12 

the  court  is  authorized  to  be  held,  or,  if  he  has  been  designated  as  pro-  13 

vided  in  the  following  section  and  has  received  a  certificate  of  designa-  14 

tion  and  has  qualified  thereunder,  in  the  city  or  town  where  he  resides;  15 

and  it  may  be  solemnized  among  Friends  or  Quakers  according  to  the  16 

usage  of  their  societies;   but  no  person  shall  solemnize  a  marriage  in  the  17 

commonwealth  unless  he  can  read  and  WTite  the  English  language.  18 

Churches  and  other  religious  organizations  shall  file  in  the  office  of  19 

the  state  secretary  information  relating  to  persons  recognized  or  licensed  20 

as  aforesaid,  in  such  form  and  at  such  times  as  the  secretary  may  require.  21 


^stices''of°the^       Section  39.     The  governor  may  in  his  discretion  designate  a  justice 
peace,  non-    ^  of  the  pcace  in  each  town  and  such  further  number,  not  exceeding 


solemnize 

marriage. 

1899,  387, 

§§2,3. 

R.  L.  151,  §  31 

1926,  102. 


men,  etc.,  to  one  for  cvcry  five  thousand  inhabitants  of  a  city  or  town,  as  he  con- 
siders expedient,  to  solemnize  marriages,  and  may  for  cause  at  any  time 
revoke  such  designation.  The  state  secretary,  upon  payment  of  five 
dollars  to  him  by  a  justice  of  the  peace  so  designated,  shall  issue  to  him 
a  certificate  of  such  designation.  The  governor  may  also  in  his  discre- 
tion designate  a  minister  of  the  gospel  or  rabbi  who  resides  out  of  the  8 
commonwealth  to  solemnize  a  specified  marriage,  and  the  state  secre-  9 
tary  shall  issue  to  him  a  certificate  of  such  designation.  A  minister  or  10 
rabbi  so  designated,  after  qualifying  under  said  certificate,  may  solem-  11 
nize  said  marriage  in  any  place  within  the  commonwealth.  12 


Persons  solem- 
nizing mar- 
riages to  keep 
records  and 
make  returns. 
C.  L.  130,  5  2. 
1692-3,  25,  §  3. 
1695-6,  2, 
§§4,6. 
1716-17, 
16,  §  3. 

1786,  3,  §§6,8. 
179S.  7. 
1817,  61. 
1834,  177, 
§§5,6. 

R.S.  75,  §§17, 
23 

1844,  159,  §  3. 
G.  S.  106,  §  16. 


Section  40.  Every  justice  of  the  peace,  minister,  rabbi  and  clerk  or 
keeper  of  the  records  of  a  meeting  wherein  marriages  among  Friends  or 
Quakers  are  solemnized  shall  make  and  keep  a  record  of  each  marriage 
solemnized  by  him,  or  in  such  meeting,  and  of  all  facts  relative  to  the 
marriage  required  to  be  recorded  by  section  one  of  chapter  forty-six. 
He  shall  also,  between  the  first  and  tenth  days  of  the  month  following 
each  marriage  solemnized  by  him,  return  each  certificate  issued  under 
section  twenty-eight  to  the  clerk  or  registrar  who  issued  the  same;  and 
if  the  marriage  was  solemnized  in  a  town  other  than  the  place  or  places 
where  the  parties  to  the  marriage  resided,  return  a  copy  of  the  certifi- 
cate, or  of  either  certificate  if  two  were  issued,  to  the  clerk  or  registrar  11 


1 
2 
3 
4 
5 
6 
7 
8 
9 
10 
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12  of  the  town  where  the  marriage  was  solemnized.    Each  certificate  and  !§??' }J®'.',^- 
1111  •  •   •        1       1  11  I*  ^°*i'  H-  » 1- 

1.3  copy  so  returned  shall  contain  a  statement  givmg  the  place  and  date  or  p  s.  145,  §24. 

14  marriage,  attested  by  tlie  signature  of  the  person  who  solemnized  the  1892!  300! 

15  same  or  of  said  clerk  or  keeper  of  the  records  of  a  Friends  or  Quaker  K'.  isi',  §32. 

16  meeting.    The  person  who  solemnized  the  marriage  shall  add  the  title  201  Mass.  261. 

17  of  the  office  by  virtue  of  which  the  marriage  was  solemnized,  as  "jus-    "'^^^''•^     > 

18  tice  of  the  peace",  "minister  of  the  gospel",  "clergyman",  "priest"  or 

19  "rabbi",  and  his  residence.    All  certificates  or  copies  so  returned  shall 

20  be  recorded  by  the  clerk  or  registrar  receiving  them. 

1  Section  41.    If  a  certificate  of  marriage  is  found,  upon  its  return  to  Correction  of 

2  the  clerk  or  registrar,  to  have  been  incorrectly  filled  out  by  the  person  tmrateTof^"' 

3  who  solemnized  a  marriage  under  it,  the  clerk  or  registrar  shall  have  i897,"424,  §  2. 

4  it  corrected  and  shall  enforce  the  penalties  provided  by  law  relative  ^-  ^  '^''  ^  ^^• 

5  thereto.    Such  imperfect  certificates  shall  be  recorded  and  inde.xed  by 

6  the  clerk  or  registrar. 

1  Section  42.    A  marriage  solemnized  bv  a  person  professing  to  be  a  Marriages 

.         .  „     .  1         •  ..1        V      J.         '1  •  •  ■     ■   4.        valid  though 

2  justice  01  the  peace  having  authority  to  solemnize  marriages,  a  minister  irregularly 

.3  of  the  gospel  or  a  rabbi,  or  solemnized  among  Friends  or  Quakers  ac-  isI^Ttt,  §  7. 

4  cording  to  their  usages,  shall  not  be  void,  nor  shall  the  validity  thereof  q  |.  [06,^20. 

5  be  in  any  way  affected  by  want  of  authority  in  such  person  or  society,  p*s'.'i45.\^27. 

6  or  by  an  omission  or  by  informality  in  the  manner  of  filing  the  notice  ^^^^  ^IJ'  1 2^ 

7  of  intention,  if  the  marriage  is  in  other  respects  lawful  and  is  consum-  no  Mass!  314. 

.  .  .  127  Mass  459 

S  mated  with  a  full  belief  of  either  of  the  persons  so  married  that  they  144  Mass!  les! 
9  have  been  lawfully  married. 

155  Mass.  534. 

1  Section  43.     Marriages  solemnized  in  a  foreign  country  by  a  con-  Marriage  by 

2  sul  or  diplomatic  agent  of  the  United  States  shall  be  valid  in  this  o.^sl'ioers  23. 

3  commonwealth. 

p.  S.  145,  i  28.  R.  L.  151,  5  35.  5  Allen,  257. 

1  Section  44.    A  city  by  ordinance  and  a  town  by  vote  may  authorize  Fees  by  cities 

2  its  clerk  or  registrar  to  pay  on  demand,  in  his  office,  twenty-five  cents  persons  soiem- 

3  to  any  person  who  has  legally  solemnized  a  marriage  in  the  common-  ^^agef.™"^' 

4  wealth,  after  the  receipt  by  such  clerk  or  registrar  of  the  certificate  J^^l!  isi',  I  lb. 

5  in  legal  form  of  the  solemnization  of  such  marriage.    A  city  or  town 

6  which  passes  such  ordinance  or  vote  shall  annually  appropriate  the 

7  money  necessary  therefor,  and  the  clerk  or  registrar  thereof  shall  file 

8  quarterly  with  the  treasurer  or  other  proper  financial  officer  of  said 

9  city  or  town  proper  vouchers  for  all  such  payments. 

evidence  of  marriage. 

1  Section  45.    The  record  of  a  marriage  made  and  kept  as  provided  §*s'"'^5  ^  25 

2  by  law  by  the  person  by  whom  the  marriage  was  solemnized,  or  by  the  S|- J^f'  ||i- 

3  clerk  or  registrar,  or  a  copy  thereof  duly  certified,  shall  be  prima  facie  r!l.  isi,  §37. 

4  evidence  of  such  marriage.  '°  ^"'°'  '"' 

133  Mass.  242.  156  Mass.  226.  229  Mass.  435. 

1  Section  46.     A  copy  of  the  record  of  a  marriage  solemnized  by  a  Certificate, 

2  consul  or  diplomatic  agent  of  the  United  States  or  a  certificate  from  l\l:[  °'  °™'^' 

3  such  consul  or  agent  shall  be  prima  facie  evidence  of  such  marriage.         °-  ^  '^°^' '  '^' 

p.  S.  145,  i  30.  R.  L.  151,  §  38.  229  Mass.  435. 
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[Chap.  207. 


Admissions  and 
general  repute, 
etc. 

1840,  84. 

1841,  20. 
G.S.  106,  §  22. 
P.  S.  145,  §31. 


Section  47.    Marriage  may  be  proved  by  evidence  of  an  admission  1 

thereof  by  an  ad\erse  party,  by  evidence  of  general  repute  or  of  co-  2 

habitation  of  the  parties  as  married  persons,  or  of  any  other  fact  from  3 

which  it  may  be  inferred.  4 


R.  L.  151,  §  39. 
3  Pick.  293. 
14  Gray,  411. 
5  Allen,  257. 


10  Allen,  196. 
99  Mass.  444. 
110  Mass.  314. 


120  Mass.  387. 
156  Mass.  226. 
163  Mass.  453. 


235  Mass.  611. 

264  Mass.  112. 

265  Mass.  420. 


Penalty  for 
solemnizing 
marriage  with- 
out authority. 
1786,  3.  §  5. 
1834,  177,  §  4. 
R.  S.  75,  §  20. 


PENALTIES. 

Section  48.     Whoever,  not  being  duly  authorized  by  the  laws  of  1 

the  commonwealth,   undertakes  to  join   persons  in  marriage  therein  2 

shall  be  punished  by  a  fine  of  not  more  than  five  hundred  dollars  or  by  3 

imprisonment  for  not  more  than  one  year,  or  both.  4 

G.S.  106,  §19.  P.  S.  145,  §26.  1S96,  306,  §  2.  R.  L.  151,  §  40. 


Section  49.     Whoever,   being  duly  authorized   to   solemnize  mar- 


Penalty  for 
joining  persons 

'■' n>a™B«       riages  in  the  commonwealth,  joins  in  marriage  persons  who  have  not 
cate.  complied  with  the  laws  relative  to  procuring  certificates  of  notice  of 

1772-3!  31,  §  3.  intention  of  marriage  shall  be  punished  by  a  fine  of  not  more  than 
1834!  177,  '      five  hundred  dollars. 

^^^■^-  R.  S.  75,  §19. 

G.  S.  106,  §  18. 


1867,  58,  §  3. 
P.  S.  145,  §  25. 


1896,  306.  i  1. 
R.  L.  151.  §  41. 


knowmgiyls-         SECTION  50.    Any  official  issuing  a  certificate  of  notice  of  intention 
suing  certificate  gf  marriage  knowing  that  the  parties  are  prohibited  by  section  eleven 

or  performmg  ,"  ,"  ^  i*i  !*• 

marriage  in  from  mtermarrying,  and  any  person  authorized  to  solemnize  marriage 
who  shall  solemnize  a  marriage  knowing  that  the  parties  are  so  pro- 
hibited, shall  be  punished  by  a  fine  of  not  less  than  one  hundred  or 
more  than  five  hundred  dollars  or  by  imprisonment  for  not  more  than 
one  year,  or  both. 


evasion  of  laws 

of  another 

state. 

1913,  360,  §  4. 


vioiation'of  SECTION  51.     Violatious  of  any  provision  of  section  seven,  twenty- 

certainpro-       gjjj  or  thirty-four,  shall,  upon  complaint  made  within  one  vear  there- 

Visions  ot  tills  »/  '  '       4  A  *> 

chapter.  after,  bc  punished  by  a  fine  of  not  more  than  fi\e  hundred  dollars  or  by 

R.  l!  i5i!  §  43.  imprisonment  for  not  more  than  one  year,  or  both. 


Penalty  for 
violation  of 


Section  52.     Whoever  violates  any  provision  of  section  twenty  or 

mak^n^out '°    "^  scctiou  thirty-scveu,  and  whoever  falsely  swears  or  affirms  in  making 

any  statement  required  under  section  twenty,  shall  be  punished  by  fine 


notice  of  in- 
tention, and  .  .  1         !•  •  c     1 

false  statement  or  imprisonment  at  the  discretion  oi  the  court. 

"'""°-  18.37,34.  P.  S.  14.5,  §20. 

G.S.  100,  §  11.  1894,  409,  §8. 


R.  L.  151,  §§43,  44. 
1913,  752,  §  3. 


fmng  ce/tificlte      SECTION  53.    A  clcrk  or  registrar  issuing  a  certificate  of  intention  of  1 

of  intention  to    marriage  contrary  to  section  thirty-three  shall  forfeit  not  more  than  2 

ner.^ons  under  i     i    ii'  O 

one  hundred  dollars.  o 

1853,  333,  §  1.  P.  S.  145,  §18.  1911.  736,  §  3. 

G.  S.  106,  §  9.  R.  L.  151,  §  23. 


persons  under 
age 


i^'^afait/r°ation       SECTION  54.     Whoevcr  makcs   an   illegal  alteration   or  erasure  on  1 

of  certificate  of  a  Certificate  of  intention  of  marriage  shall  be  punished  by  a  fine  of  not  2 

intention.                                ,                      i           i        i     i    ii  9 

1897, 424,  §  1.    more  than  one  hundred  dollars.  o 

R.  L.  131,  §  42. 
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1  Section*  55.     Whoever  violates  section   thirty-six  shall   forfeit  ten  Penalty  for 

...  failure  of  citi- 

2  dollars.  zens  married 

1850,  121.  §  3.  G.  S.  106,  §  12.  P.  S.  145,  §  21.  R.  L.  151,  §  29.  mo'nwealtTto 

file  certificate. 

1  Section  56.     ^^^loeve^   neglects   to   make   the   record   and   returns  Penalty  for 

2  required  by  section  forty  shall  forfeit  not  less  than  twenty  nor  more  records  anT  ^ 

3  than  one  hundred  dollars. 

1834.  177.  §§  5,  0.     1844,  159,  5  3.      1879,  116,  §  2.       1892,  ,300. 

R.  S.  75,  §§  18,  23.  G.  S.  106,  §  17.  P.  S.  145,  §  24.  R.  L.  151,  §  32. 


returns  o£ 
marriages. 


1  Section  57.     Whoever  performs  a  ceremony  of  marriage  upon   a  Penalty  for 

2  certificate  more  than  six  months  after  the  filint;  of  the  notice  of  intention  return  oenie- 

3  of  marriage  as  set  fortli  in  such  certificate,  and  whoever  having  taken  t^mion'of" 

4  out  such  certificate  and  not  having  used  it  fails  to  return  it,  within  six  Jgn'^'s,  §2. 

5  months  after  such  filing,  to  the  office  issuing  the  same,  shall  be  punished  ^^^°'  ^i-  5  2. 

6  by  a  fine  of  not  more  than  ten  dollars. 

1  Section  5S.     Whoever  advertises  in  a  newspaper  circulated  in  the  Penalty  for 

2  commonwealth,  or  by  any  other  means,  to  perform  or  to  procure  the  perYomi'mar" 

3  performance  of  the  marriage  ceremony,  shall  be  punished  by  a  fine  of  I'gol, "iTIg!"""^' 

4  not  less  than  ten  nor  more  than  one  hundred  dollars. 


CHAPTER    208. 

DIVORCE. 


Sect 

Sect 

CAUSES    FOR   DIVORCE. 

IS. 

1. 

Causes  for  divorce. 

2. 

Same  subject. 

19. 

3. 

Divorce  after  absence  raising  a  pre- 
sumption of  death. 

20. 

4. 

Divorce  only  if  parties  have  lived  to- 

21. 

gether  in  commonwealth. 

22. 

5. 

Exception. 

LIBELS    FOR    DIVORCE. 

6. 

Venue  of  libel. 

23. 

6A 

[Repealed.] 

24. 

7. 

Libel  to  be  signed. 

25. 

8. 

Notice  to  libellee. 

9. 

Co-respondent  may  contest. 

26. 

9A 

[Repealed.] 

10. 

Co-respondent  not  to  be  named,  ex- 
cept, etc. 

27. 

11. 

Same  subject. 

28. 

12. 

Attachment  of  husband's  property. 

13. 

Attachment,  how  made. 

29. 

14. 

Same  subject. 

15. 

Guardian  for  insane  libellee.     Com- 
pensation. 

30. 

16. 

Investigation  of  divorce  case. 

31. 

17. 

Allowance  and  alimony  during  pend- 
ency of  libel. 

32. 

Protection  of  personal  liberty  of  wife 

during  pendency. 
Custody  of  children  during  pendency. 
Continuance  of  libel,  and  orders  for 

temporary  separation,  etc. 
Decrees  of  divorce  to  be  entered  nisi. 
Libel  for  desertion  not  to  be  defeated 

by  temporary  return. 

GENER.^L    PROVISIONS. 

Resumption  of  former  name  by  wife. 

Remarriage  of  divorced  parties. 

Divorce  for  adultery  of  wi!e  not  to 
affect,  legitimacy  of  issue 

Effect  of  divorce  for  adultery  of  wife 
upon  her  separate  property. 

No  dower  to  wife  after  divorce,  ex- 
cept, etc. 

Care  and  maintenance  of  minor  chil- 
dren. 

Same  when  divorce  obtained  out  of 
commonwealth. 

Children  not  to  be  removed  from 
commonwealth. 

Custody  of  children. 

Writ  of  habeas  corpus  to  bring  child 
before  court. 
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Sect. 

33.  Procedure  under  this  chapter. 

34.  Alimony. 

35.  Enforcement  of  alimony,  etc. 

36.  Security  for  same. 

37.  Revision  of  decree  for  same. 

38.  Costs. 

39.  Validity  of  foreign  divorces. 

CRIMINAL    PROVISIONS. 

40.  Cohabitation    after    divorce    to    be 

adulterj-. 

41.  Penalty  for  personation,  etc.,  in  di- 

vorce suits. 


Sect. 

42.  Penalty   for   procuring   unlawful   di- 

vorce. 

43.  Penalty    for   advertising    to    procure 

divorces. 

44.  Penalty   for   unlawfully  issuing    cer- 

tificates of  divorce. 

45.  Notice  to  district  attorney  of  criminal 

offences. 

STATISTICS    OF    DIVORCE. 

46.  Returns  of  statistics  of  divorce. 

47.  Publication  of  abstracts  of  returns. 


Causes  for 

divorce. 

1785,  69,  §  3. 

1810,  119. 

R.  S.  76, 

§§5,6. 

1838,  126.  §  1. 

1857,  228,  §  2. 

G.  S.  107, 

§§6,7,9. 

1870,  404,  §  2. 

1873,371, 

§§2.6. 

P.  .S.  146,  §  1. 


CAUSES   FOR   DIVORCE. 

Section  1.     A  divorce  from  the  bond  of  matrimony  may  be  decreed  1 

for  adultery,  impotency,  utter  desertion  continued  for  three  consecu-  2 

tive  yeans  next  prior  to  the  filing  of  the  hbel,  gross  and  confirmed  habits  3 

of  intoxication  caused  by  the  voluntary  and  excessive  use  of  intoxicating  4 

liquor,  opium  or  other  drugs,  cruel  and  abusive  treatment  or,  on  the  5 

libel  of  the  wife,  if  the  husband,  being  of  sufficient  ability,  grossly  or  6 

wantonly  and  cruelly  refuses  or  neglects  to  provide  suitable  maintenance  7 

for  her.  8 


1889,  447. 

R.  L.  152,  §  1. 

1  Mass.  240,  346. 

2  Mass.  150,  154. 

4  Mass,  586,  587. 

5  Mass.  320, 
7  Mass.  474. 
11  Pick.  461. 
21  Pick.  .509. 
2Cush.  551. 

7  Gray,  279. 

8  Allen,  418. 

97  Mass.  327,  373. 

98  Mass.  155. 

99  Mass.  39.  493. 

100  Mass.  150. 

101  Mass.  111. 


103  Mass. 

104  Mass. 

111  Mass. 

112  Mass. 

113  Mass. 
117  Mass. 
126  Mass. 

140  Mass. 

141  Mass. 

142  Mass. 

143  Mass. 
150  Mass. 
154  Mass. 
157  Mass. 

159  Mass. 

160  Mass. 


577. 

195,  198. 

327. 

298. 

314. 

202. 

205. 

528. 

495. 

361. 

577. 

111. 

515. 

503. 

281. 

216,  258. 


168  Mass. 
456. 

171  Mass. 
175  Mass. 

190  Mass. 

191  Mass. 

192  Mass. 
210  Mass. 
219  Mass. 
225  Mass. 

229  Mass. 

230  Mass. 
234  Mass. 
238  Mass. 

243  Mass. 

244  Mass. 


50,  204. 

146. 

7. 

349. 

72. 

194. 

156. 

107. 

183. 

592. 

59. 

37,  250. 

150. 

51. 

349. 


Same  subject. 
R.  S.  76,  §  5. 
1850,  100,  §  1. 
G.  S.  107,  §  6. 
P.  S.  146,  §  2. 
R.  L.  152,  §  2. 
124  Mass.  394. 
151  Mass.  151. 
169  Mass.  592. 


Section  2.     A  divorce  may  also  be  decreed  if  either  party  has  been  1 

sentenced  to  confinement  at  hard  labor  for  life  or  for  five  years  or  more  2 

in  the  state  prison,  a  jail,  house  of  correction  or  reformatory  for  women;  3 

and,  after  a  divorce  for  such  cause,  no  pardon  granted  to  the  party  so  4 

sentenced  shall  restore  such  party  to  his  or  her  conjugal  rights.  5 

216  Mass.  594. 


Divorce  after 
absence  raising 
a  presumption 
of  death. 
1884,  219. 
R.  L.  152,  §  3. 
113  Mass.  314. 


Section  3.     A  divorce  may  be  decreed  for  any  of  the  causes  allowed  1 

by  the  two  preceding  sections  although  the  libellee  has  been  continuously  2 

absent  for  such  time  and  under  such  circumstances  as  would  raise  a  pre-  3 

sumption  of  death.  4 

147  Mass.  294. 


Divorce  only 
if  parties  have 
lived  together 
in  common- 
wealth. 
R.  S.  76, 
§§9-11. 
G.  S.  107,  §  12, 
P.  S.  146,  §  4. 
R.  L.  152,  §  4. 
98  Mass.  158. 


Section  4.     A  divorce  shall  not,  except  as  provided  in  the  following  1 

section,  be  decreed  if  the  parties  have  never  lived  together  as  husband  2 

and  wife  in  this  commonwealth;    nor  for  a  cause  which  occurred   in  3 

another  jurisdiction,  unless  before  such  cause  occurred  the  parties  had  4 

lived  together  as  husband  and  wife  in  this  commonwealth,  and  one  of  5 

them  lived  in  this  commonwealth  at  the  time  when  the  cause  occurred.  6 


103  Mass.  574, 

S75. 

115  Mass.  438. 


135  Mass.  83. 
143  Mass.  274. 
191  Mass.  128. 


205  Mass.  388. 
210  Mass.  156. 
230  Mass.  59. 


236  Mass.  256. 
241  Mass.  431. 
256  Mass.  97. 
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1  Section  5.     If  the  libellant  has  lived  in  this  commonwealth  for  five  E%ception. 

2  years  last  preceding  the  filing  of  the  libel,  or  if  both  parties  were  inhabit-  g.''I:  io7,  §  u. 

3  ants  of  this  commonwealth  at  the  time  of  their  marriage  and  the  libellant  r";u6,'§  5. 

4  has  lived  in  this  commonwealth  for  three  years  last  preceding  such  filing,  ^Q^^y.^is?.^' 

5  a  divorce  may  be  decreed  for  any  cause  allowed   by  law,  whether  it  j35  Mass.  83^ 
G  occurred  in  this  commonwealth  or  elsewhere,  unless  it  appears  that  the  i«i  Mass.  sos. 

7  libellant  has  removed  into  this  commonwealth  for  the  purpose  of  obtain-  i9o  ulll'.  349! 

8  ing  a  divorce. 

191  Mass.  128.  230  Mass.  59.  244  Mass.  349. 

210  Mass.  319.  236  Mass.  256.  256  Mass.  97. 

225  Mass.  82. 

LIBELS   FOR  DIVORCE. 

1  Section  6.     Libels  for  divorce  shall  be  filed,  heard  and  determined  in  venue^of  libei. 

2  the  superior  court  or  probate  court,  held  for  the  county  where  one  of  the  itss.  thT^T. 

3  parties  lives,  except  that,  if  the  libellant  has  left  the  county  where  the  n^i; rt;  ^  ^°' 

4  parties  lived  together  and  the  libellee  still  lives  therein,  the  libel  shall  be  llii,%2.  §  2. 

5  heard  and  determined  in  a  court  held  for  that  county. 

G.  S.  107.  §§  13,  14.  1922.  532,  S  5;  542,  §  1.  191  Mass.  128. 

P.  S.  146,  §  6.  Ill  Mass.  158.  210  Mass.  156. 

1887,  332.  §  1.  135  Mass.  83.  223  Mass.  451. 

R.  L.  152,  5  0.  150  Mass.  280.  253  Mass.  411. 
1921,  466,  §  1. 

1      Section  6A.     [Inserted,  1922,  532,  §  6;  repealed,  1931,  426,  §  88.] 

1  Section  7.    The  libel  shall  be  signed  by  the  libellant,  if  of  sound  mind  ^^'jfjj'"  ^^ 

2  and  of  legal  age  to  consent  to  marriage;  otherwise,  it  may  be  signed  by  R.s.  76^5^12^ 

3  the  guardian  of  the  libellant  or  by  a  person  admitted  by  the  court  to  p.s;i46',  §7. 

4  prosecute  the  libel  as  his  next  friend. 

R.  L.  152.  §  7.  1  Met.  382.  139  Mass.  377. 

7  Mass.  96.  8  Allen,  311. 

1  Section  8.     The  court  or  the  clerk  or  the  register  of  probate  may  Notice  to 

2  order  the  libellee  to  be  summoned  to  appear  and  answer  at  the  court  iVss.^g,  5  8. 

3  having  jurisdiction  of  the  cause,  by  the  publication  of  such  a  form  of  fj  J'o.ff 

4  notice,  as  it  or  he  may  require,  in  one  or  more  newspapers  to  be  designated  ^5  fg  '^^; 

5  in  the  order,  or  by  delivering  to  the  libellee  an  attested  copy  of  the  libel  J|s2. 9o^  ^  ^ 
G  and  a  summons,  or  in  such  other  manner  as  it  or  he  may  require.    If  such  P;|-  J*''' 

7  order  is  made  bv  the  clerk  or  register,  the  court  mav  order  an  additional  i.s9o',  370. 

1  ^QS    4.R7 

8  notice.    If  the  libellee  does  not  appear  and  the  court  considers  the  notice  r.  l.  152]  1 8. 

9  defective  or  insufficient,  it  may  order  further  notice.    Personal  service  of  HH]  ^93. 

10  the  libel  may  be  made  upon  the  libellee,  if  outside  of  the  commonwealth,  jaj'^/jfj;  fg^i^' 

1 1  by  a  sheriff  or  deputy  sheriff  of  the  commonwealth  or  by  any  duly  con-  yi  Ma«^-  «2. 

12  stituted  public  officer  qualified  to  serve  like  process  in  the  place  in  which 

13  service  is  made,  and  when  so  made  no  publication  shall  be  required. 

1  Section  9.     A  person  named  as  co-respondent  in  an  amended  libel,  ^"^^f'^oatf^'^*' 

2  cross  libel  or  answer  may  appear  and  contest  the  charge  of  adultery  J^^^-^^^- 

3  therein  made  against  him. 

R.  L.  152,  5  9. 

1      Section  9A.     [Inserted,  1921,  466,  §  2;  repealed,  1922,  542,  §  3.] 

1  Section  10.     In  a  Iil)el  for  divorce,  wherein  the  commission  of  adultery  Co-respondent 

2  by  either  party  is  alleged  as  ground  for  the  divorce  or  as  the  ground  for  named,  except, 

3  contesting  the  divorce,  no  libel,  cross  libel  or  answer  at  the  time  of  filing  i9n,  121,  §  1. 
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1931, 426.  §  90.  shall  name  any  person  as  co-respondent.  The  party  alleging  such  adiil-  4 
252  Mass.  281.  ^^^^  ^^^  ^^  motion,  aftCF  the  libel  has  been  entered,  upon  an  ex  parte  5 
hearing  before  a  justice  or  judge  of  the  court  having  jurisdiction,  obtain  6 
permission  to  amend  his  libel,  cross  libel  or  answer  by  inserting  the  name  7 
of  the  co-respondent  if  the  justice  or  judge  finds  probable  cause  has  been  8 
shown  that  such  accused  person  has  committed  adultery  as  alleged,  and  9 
thereupon  notice  shall  be  sent  to  said  co-respondent  and  to  the  other  10 
party  to  the  libel.  H 


Same  subject. 
1911.  121,  §  2. 
1919,  194. 
1931,426,  §  91 
252  Mass.  281, 


Section  11.  The  evidence  produced  at  such  ex  parte  hearing  shall 
not  be  reported  or  made  a  part  of  the  record  in  the  case  and  the  motion 
for  said  amendment  shall  not  be  read  to  the  court  during  the  divorce  pro- 
ceedings, but  the  clerk  of  the  court  or  register  of  probate  shall  make  an 
entry  in  the  docket  of  "  Motion  to  insert  name  of  co-respondent  allowed  ", 
or  "Motion  to  insert  name  of  co-respondent  denied ",  as  the  case  may  be. 
If  the  amendment  is  allowed  upon  affidavits,  they  shall  be  retained  by 
the  court  and  placed  in  the  custody  of  the  clerk  of  the  court  for  the  county  8 
where  the  divorce  proceedings  are  brought  or  of  the  register  of  probate  9 
for  the  county  aforesaid,  as  the  case  may  be,  and  shall  be  open  for  the  10 
purposes  of  inspection,  and  taking  copies  thereof,  to  counsel  of  record,  or  11 
the  libellee  or  any  co-respondent  named  in  the  amended  libel.  12 


Attachment  of 
husband's 
propertv. 
1855,  137,  I  1. 
G.  S.  107,  §  50. 
1866,  148.  §  2. 
P.  S.  146,  §  11. 


Section  12.     Upon  a  libel  by  a  wife  for  divorce  for  a  cause  accruing  1 

after  marriage,  the  real  and  personal  property  of  the  husband  may  be  2 

attached  to  secure  suitable  support  and  maintenance  to  her  and  to  such  3 

children  as  may  be  committed  to  her  care  and  custody.  4 


R.  L.  152.  §  10. 
107  Mass.  428. 


150  Mass.  92. 
186  Mass.  420, 


196  Mass.  509. 


Attachment, 
how  made. 
1855,  137.  §§  2, 
3,  5. 

G.S.  107.  §51. 
1866,  148,  §  3. 
P.  S.  146,  §  12. 
R.  L.  152,  §  11, 
196  Mass.  509. 


Section  13.  The  attachment  may  be  made  upon  the  summons 
issued  upon  the  libel,  in  the  same  manner  as  attachments  are  made 
upon  writs  in  actions  at  law,  for  an  amount  which  shall  be  expressed  in 
the  summons  or  order  of  notice.  The  attachment  may  be  made  by  trustee 
process,  in  which  case  there  shall  be  inserted  in  the  summons  or  order 
of  notice  a  direction  to  attach  the  goods,  effects  and  credits  of  the  libellee 
in  the  hands  of  the  alleged  trustee,  and  service  shall  be  made  upon  the 
trustee  by  copy.  If  attachment  is  made  by  trustee  process,  the  libel  S 
shall  be  filed  as  provided  in  section  six  notwithstanding  the  provisions  9 
of  section  two  of  chapter  two  hundred  and  forty-sLx.  The  court  may  in  10 
such  cases  make  all  necessary  orders  to  secure  to  the  trustee  his  costs.  U 
The  attachment  may  be  made  by  injunction,  as  in  suits  in  equity,  to  12 
reach  shares  of  stock  or  other  property  which  cannot  be  reached  to  be  13 
attached  as  in  an  action  at  law,  and  the  property  so  attached  may  there-  14 
after,  by  appropriate  order,  be  applied  to  the  satisfaction  of  any  order  15 
or  decree  for  the  payment  of  money  by  the  husband  to  the  wife  for  her  16 
support  or  that  of  the  children.  17 


f™e  subject        Section  14.     The  laws  relative  to  attachments  of  real  or  personal  1 

G.  s.'  107,'  §  .52.  propertv  shall  applv  to  attachments  herein  provided  for,  so  far  as  they  2 

p.  S.  146,  §  13.     ^       r-         .  ^  .1^1  1  •  ■  O 

R.  L.  152,  §  12.  are  consistent  with  the  two  precedmg  sections.  <i 

196  Mass.  509. 


Guardian  for         Section  15.    If  duriug  the  pendencv  of  a  libel  the  libellee  is  insane,     1 

insane  libellee.  .Ju^-ii^^.<     ii^.  ^  ft       _        I  .  •       IM  O 

Compensation.   ^j,g  court  sliall  appoiut  a  Suitable  guardian  to  appear  and  answer  in  like    ^ 
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3  manner  as  a  guardian  for  an  infant  defendant  in  an  action  at  law  may  be  R.  s.  76,  §  is. 

4  appointed.    The  compensation  of  such  guardian  shall  be  determined  by  p.  s.' i46,' I  r4.' 

5  the  court  and,  together  with  his  necessary  expenses,  shall  be  paid  by  the  fgoV  sif,'  1 2i.' 

6  libellant  if  the  court  so  orders. 

1914,385.  13  Gray,  264.  114  Mass.  379.  263  Mass.  143. 


1  Section  16.    Any  justice  of  the  superior  court  or  judge  of  a  probate  investigation 

2  court  wherein  any  libel  for  divorce  is  pending  may  appoint  an  attorney  i907?39a  "*^^' 

3  to  investigate  and  report  to  the  court  in  relation  thereto  and  may  direct  263  mITssI  lis.' 

4  such  attorney,  or  any  other  attorney,  to  defend  the  libel.    The  attorney 

5  may  be  appointed  either  before  or  after  a  decree  of  divorce  nisi  has  been 

6  granted,  and  may  enter  objections  to  such  decree  nisi  becoming  absolute 

7  in  the  same  manner  as  the  libellee.    His  compensation  shall  be  fixed  by 

8  the  court,  and  shall  be  paid  by  the  county  where  the  libel  is  pending, 

9  together  with  any  expenses  approved  by  the  court,  upon  certificate  by 

10  a  justice  or  the  judge  thereof  to  the  county  treasurer.    The  state  police, 

11  local  police  and  probation  officers  shall  assist  the  attorneys  so  appointed, 

12  upon  his  request. 

1  Section  17.    The  court  may  require  the  husband  to  pay  into  court  Allowance  and 

2  for  the  use  of  the  wife  during  the  pendency  of  the  libel  an  amount  to  pendency  of 

3  enable  her  to  maintain  or  defend  the  libel,  and  to  pay  to  the  wife  alimony  isli,  82,  §  i. 

4  during  the  pendency  of  the  libel. 

1855,  65;  137,  §  6.  6  Gray,  341.  257  Mass.  225. 

G.  S.  107.  §  22.  161  Mass.  111.  269  Mass.  65. 

P.  S.  146,  §  15.  239  Mass.  443.  273  Mass.  62. 
R.  L.  152,  §  14. 

1  Section  18.    The  superior  court  sitting  in  any  county  or  the  probate  Protection  of 

2  court  in  which  the  libel  is  pending  may,  upon  petition  of  the  wife,  pro-  iib"r'ty''of 

3  hibit  the  husband  from  imposing  any  restraint  upon  her  personal  liberty  pendency"^ 

4  during  the  pendency  of  the  libel. 

1820,56,5  1.  G.  S.  107,  §31.  R.  L.  152,  §  15. 

R.  S.  76,  §  24.  P.  S.  146,  §  16.  1931,  426,  §  93. 

1  Section  19.    The  court  may  in  like  manner,  upon  application  of  either  Custody  of 

2  party,  make  such  order  relative  to  the  care  and  custody  of  the  minor  pendency."""^ 

3  children  of  the  parties  during  the  pendency  of  the  libel  as  it  may  consider  R.^s.'fe,'  §25. 

4  expedient  and  for  the  benefit  of  the  children. 

G.  S.  107,  §  32.  P,  S.  146,  §  17.  R.  L.  152,  §  16.  220  Mass.  38. 

1  Section  20.    The  court  may,  without  entering  a  decree  of  divorce.  Continuance 

2  order  the  libel  continued  upon  the  docket  from  time  to  time,  and  during  orders  foT'' 

3  such  continuance  may  make  orders  and  decrees  relative  to  a  temporary  separaUon,  etc. 

4  separation  of  the  parties,  the  separate  maintenance  of  the  wife  and  the  p^s'^u^g^'j^^s 

5  custody  and  support  of  minor  children.     Such  orders  and  decrees  mav  ^  ,h}^^-  L\j- 

6  be  changed  or  annulled  as  the  court  may  determine,  and  shall,  while  220  Mass^  38. 

7  they  are  in  force,  supersede  any  order  or  decree  of  the  probate  court  237  mHI'.  sh'. 

8  under  section  thirty-two  of  chapter  two  hundred  and  nine  and  may  ^^*  '^"^^  ^^' 

9  suspend  the  right  of  said  court  to  act  under  said  section. 

1  Section  21.     Decrees  of  divorce  shall  in  the  first  instance  be  decrees  Decrees  of 

2  nisi,  and  shall  become  absolute  after  the  ex-piration  of  six  months  from  the  entered  nisi.^ 

3  entry  thereof,  unless  the  court  within  said  period,  for  sufficient  cause,  \t%;  lot  1 3. 

4  upon  application  of  any  party  interested,  otherwise  orders. 


1873,  371,  §  2. 

1882, 

223. 

157  Mass.  503. 

207  Mass.  254. 

1881,  234,  §  2. 

1893. 

194: 

280. 

168  Mass.  228. 

244  Mass.  270. 

P.  S.  146,  §  19. 

R.  L 

152, 

§18. 
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Libel  for 
desertion  not 
to  be  defeated 
by  temporary 
return. 

1855.  137,  5  8. 
G.S.  107,  §8. 


Section  22.     A  libel  for  divorce  for  desertion  shall  not  be  defeated  by  1 

a  temporary  return  or  other  act  of  the  libellee  if  the  court  finds  that  such  2 

return  or  other  act  was  not  made  or  done  in  good  faith,  but  with  intent  to  .3 

defeat  such  libel.  4 

p.  S.  146,  §20.  R.  L.  152,  §  19. 


GENER.\L   PROVISION'S. 

f^rm™name°'       SECTION  23.     Thc  court  granting  a  divorce  to  a  woman  may  allow    1 
by  wife.  her  to  resume  her  maiden  name  or  that  of  a  former  husband.  2 


1849,  141. 

G.  S.  107,  §  23. 


P.  .S.  146,  §  21. 
R.  L.  152,  §  20. 


256  Mass.  30. 


Remarriage 
of  divorced 
parties. 
1841,  83. 
1853,  349. 
1855.  137,  5  9; 
420. 


Section  24.     After  a  decree  of  divorce  has  become  absolute,  either  1 

party  may  marry  again  as  if  the  other  were  dead,  except  that  the  party  2 

from  whom  the  divorce  was  granted  shall  not  marry  within  two  years  3 

after  the  decree  has  become  absolute.  4 


G.S.  107,  §25. 
1864,  216. 
1873,  371,  §  4. 
1881,  234,  §  4. 


P.  S.  146,  §  22. 
R.  L.  152,  I  21. 
1  Pick.  506. 
113  Mass.  458. 


122  Mass.  3. 
126  Mass.  34. 
152  Mass.  533. 
191  Mass.  166. 


219  Mass.  111. 

264  Mass.  453. 

265  Mass.  242. 


Divorce  for 
adultery  of 
wife  not  to 
affect  legiti- 
macy of  issue. 
1785,  69,  §  6. 
R.  S.  76,  §  20. 
G.S.  107,  §27. 


Section  2.5.    A  divorce  for  adultery  committed  by  the  wife  shall  not  1 

affect  the  legitimacy  of  the  issue  of  the  marriage,  but  such  legitimacy,  if  2 

questioned,  shall  be  tried  and  determined  according  to  the  course  of  the  3 

common  law.  4 

p.  S.  146,  §  23.  R.  L.  152,  §  22.  189  Mass.  64. 


Section  26.     Upon  a  divorce  for  adultery  committed  by  the  wife, 
her  title  to  her  separate  real  and  personal  property  during  her  life  shall 


Effect  of 
divorce  for 
adultery  of 

separate  not  bc  affcctcd,  cxccpt  that  the  court  may  decree  to  the  husband  .so  much 

i877!'i78,  §  5.    of  such  property  as  it  considers  necessary  for  the  support  of  any  minor 

R.L.'isi.VJs.  children  of  the  marriage  decreed  to  the  husband's  custody;   and  if  the 

197  Mass.  112.  ^-^^^  afterward  contracts  a  lawful  marriage,  the  interest  of  the  divorced 

husband  in  the  wife's  separate  real  and  personal  property,  after  her  death, 

shall  cease,  except  in  so  much  thereof  as  may  have  been  decreed  to  him 

as  herein  provided. 


No  dower  to 

wife  after 
divorce, 
except,  etc. 
1785,  69,  §  5. 
R.  S.  76,  §  32; 
102,  §  9. 
G.  S.  107,  §  38; 
135,  §  29. 
1870,  404,  §  4. 


Section  27.     After  a  divorce,  a  wife  shall  not  be  entitled  to  dower  in  1 

the  land  of  her  husband,  unless,  after  a  decree  of  divorce  nisi  granted  2 

upon  the  libel  of  the  wife,  the  husband  dies  before  such  decree  becomes  3 

absolute;  but  if  the  divorce  was  for  the  cause  of  adultery  committed  by  4 

the  husband  or  because  of  his  sentence  to  confinement  at  hard  labor,  she  5 

shall  be  entitled  to  her  dower  in  the  same  manner  as  if  he  were  dead.  6 


p.  S.  146,  §  28; 

174.  §  13. 

R.  L.  152,  §  24. 


14  Mass.  219. 
2  Pick.  316. 
2  Allen,  45. 


110  Mass.  463. 
128  Mass.  34. 


192  Mass.  5. 
214  Mass.  204. 


Care  and 
maintenance 
of  minor 
children. 
1820,  66,  §  1. 
R.  S.  76,  §  26. 
1853,  23,  §  1. 
G.  S.  107, 
§§  33,  48. 
1873,  371,  §  7. 
P.  S.  146,  §  29. 


Section  28.    Upon  decree  of  divorce,  or  petition  of  either  parent,  or  1 

of  a  next  friend  in  behalf  of  the  children,  after  notice  to  both  parents,  2 

after  such  decree,  the  court  may  make  such  decree  as  it  considers  ex-  3 

pedient  relative  to  the  care,  custody  and  maintenance  of  the  minor  4 

children  of  the  parties,  and  may  determine  with  which  of  the  parents  5 

the  children  or  any  of  them  shall  remain,  or  may  award  their  custody  to  6 
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7  some  third  person  if  it  seems  e.xpedient  or  for  the  benefit  of  the  children;  n  i-  152. 5  25. 

8  and  afterward  may  from  time  to  time,  upon  the  petition  of  either  parent,  §  406. 

0  or  of  a  next  friend,  revise  and  alter  such  decree  or  make  a  new  decree,  1920;  2! 

10  as  the  circumstances  of  the  parents  and  the  benefit  of  the  children  may  }'52  Mats'  le. 

11  require. 

196  Mass.  509.  244  Mass.  281.  271  Mass.  545. 

220  Mass.  38.  258  Mass.  460.  273  Mass.  62. 

1  Section  29.     If,  after  a  divorce  has  been  decreed  in  another  juris-  same  when 

2  diction,  minor  children  of  the  marriage  are  inhabitants  of  or  residents  in  ohulncdout 

3  this  commonwealtii,  the  superior  or  probate  court  for  the  county  in  ^'eai'th."°°" 

4  which  said  minors  or  any  of  them  are  inhabitants  or  residents,  upon  G''|'fo7\34 

5  petition  of  either  parent  or  of  a  ne.xt  friend  in  behalf  of  the  children,  after  P-  s.  ue'  5  so 

•  t         1  1111  I  11  ,.K.1j.1oJ,§  26. 

6  notice  to  both  parents,  shall  have  the  same  power  to  make  decrees  relative  1931. 327,  §  1. 

7  to  their  care,  custody,  education  and  maintenance,  and  to  revise  and  260  Mass!  562. 

8  alter  such  decrees  or  make  new  decrees,  as  if  the  divorce  had  been  de-  ^^^ '  "^^^  ^^^' 

9  creed  in  this  commonwealth. 

1  Section  30.     A  minor  child  of  divorced  parents  who  is  a  native  of  or  children  not 

2  has  resided  five  years  within  this  commonwealth  and  over  whose  custody  fronfcom"" 

3  and  maintenance  the  superior  court  or  a  probate  court  has  jurisdiction  ™842*83'.*§'2. 

4  shall  not,  if  of  suitable  age  to  signify  his  consent,  be  removed  out  of  this  p.  |.  ue,' 1 31.' 

5  commonwealth  without  such  consent,  or,  if  under  that  age,  without  the  ^  ^l.  152, 1 27. 

6  consent  of  both  parents,  unless  the  court  upon  cause  shown  otherwise  271  Mass.  252, 

7  orders.     The  court,  upon  application  of  any  person  in  behalf  of  such 

8  child,  may  require  security  and  issue  WTits  and  processes  to  effect  the 

9  purposes  of  this  and  the  two  preceding  sections. 

1  Section  31.     In  making  an  order  or  decree  relative  to  the  custody  of  ^hlw?en  °^ 

2  children  pending  a  controversy  between  their  parents,  or  relative  to  their  i>>55. 137.  §  7^ 

3  final  possession,  the  rights  of  the  parents  shall,  in  the  absence  of  mis-  p.  s.  146,' §32. 

4  conduct,  be  held  to  be  equal,  and  the  happiness  and  welfare  of  the  children  isi  Mass!  349.' 

5  shall  determine  their  custody  or  possession.  ^^^ 

260  Mass.  562. 

1  Section  32.    Any  court  having  jurisdiction  of  libels  for  divorce  or  for  writ  of  habeas 

2  nullity  of  marriage,  of  petitions  for  separate  support  or  maintenance,  or  b?mg  chud 

3  of  any  other  proceeding  in  which  the  care  and  custody  of  any  child  is  19027324"'' 

4  drawTi  in  question,  may  issue  a  writ  of  habeas  corpus  to  bring  before 

5  it  such  child.     The  writ  may  be  made  returnable  forthwith  before  the 

6  court  by  which  it  is  issued,  and,  upon  its  return,  said  court  may  make 

7  any  appropriate  order  or  decree  relative  to  the  child  who  may  thus  be 

8  brought  before  it. 

1  Section  33.     The  court  may,   if  the  course  of  proceeding  is  not  Procedure 

2  specially  prescribed,  hear  and  determine  all  matters  coming  within  the  chapter.'* 

3  purview  of  this  chapter  according  to  the  course  of  proceedings  in  eccle-  1320!  se!  §  1! 

4  siastical  courts  or  in  courts  of  equity,  and  may  issue  process  of  attach-  §!  s!  io7,S^s3. 

5  luent  and  execution  and  all  other  proper  and  necessary  processes.  ^-  ^-  ^*®'  ^  ^^• 

1887,  332,  §  1.  109  Mass.  306.  196  Mass.  509.  230  Mass.  59. 

R.  L.  152,  i  29.  150  .Mass.  57.  197  Mass.  112.  250  Mass.  41. 

1931,  426,  §  95.  161  Mass.  111.  206  Mass.  449.  259  Mass.  486. 

107  Mass.  428.  186  Mass.  244.  214  Mass.  77.  272  Mass.  154. 
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DIVORCE. 


[Chap.  208. 


Alimony. 
1785,  69. 
1805.  57. 
1811. 119. 
1829,  55. 


§5. 


Section  34.  Upon  a  divorce,  or  upon  petition  at  any  time  after  a  1 
divorce,  the  court  may  decree  alimony  to  the  wife,  or  a  part  of  her  2 
estate,  in  the  nature  of  alimony,  to  the  husband.  3 


E.  S.  76.  §31. 
1838.  126,  §  2. 
1844,  129. 
1850.  100.  §  3. 
1853.  23.  §  1. 
1857,  228,  §  3. 
G.S.  107,  §§43, 
44,  48. 


1873,  371. 
P.  S.  146. 
1887,  332. 
R.  L.  1.52, 
1931,  426, 
100  Mass.  365 
107  Mass.  428. 


§7. 
!  36. 
§  1. 
'  30. 
96. 


108  Mass.  314. 
120  Mass.  390. 
128  Mass.  34. 
135  Mass.  393. 
147  Mass.  159. 
168  Mass.  511. 
190  Mass.  573. 


211  Mass.  139. 
222  Mass.  415. 

244  Mass.  270. 

245  Mass.  383. 

246  Mass.  270. 
262  Mass.  278. 
266  Mass.  150. 


Enforcement         SECTION  35.     The  court  mav  enforce  decrees  for  allowance,  alimony  1 

of  alimony,  etc.         •~"-'^^  .  ,  ..  '   i-  •         i  -j.  o 

1858, 47.  or  allowance  m  the  nature  of  alimonv,  in  the  same  manner  as  it  may  / 

G.  S.  107,  §  45.  .  .  o 

P.  s.  146,  §  37.   enforce  decrees  in  equity.  -J 

130  Mass.  163,  189.         206  Mass.  449. 


R.  L.  1.52,  §  31. 
12  Gray,  28. 
100  Mass.  373. 


105  Mass.  385. 

106  Mass,  499. 

107  Mass.  428. 


134  Mass.  353. 
166  Mass.  226. 


208  Mass.  458. 
246  Mass.  270. 


Section  36.     ^Vhen  alimony  or  an  annual  allowance  is  decreed  for     1 
the  wife  or  children,  the  court  mav  require  sufficient  security  for  its    2 

3 


Security  for 

same. 

1820.  56.  §  2. 

g'  s.'  107,  §  46.   payment  according  to  the  decree. 

p.  S.  146,  §  38.  R.  L.  152, 


I  32. 


262  Mass.  278. 


Revision  of 
decree  for  same. 
1785,  69,  §  5. 
1825,  138. 
R.  S.  76,  5  36. 
1853,  23.  §  1. 
G.  S.  107, 
5§47,  48. 
P.  S.  146,  5  39. 
R.  L.  152,  §  33. 


Section  37.  After  a  decree  for  alimony  or  an  annual  allowance  for 
the  wife  or  children,  the  court  may,  from  time  to  time,  upon  the  petition 
of  either  party,  revise  and  alter  its  decree  relative  to  the  amount  of  such 
alimony  or  annual  allowance  and  the  pajTnent  thereof,  and  may  make 
any  decree  relative  thereto  which  it  might  have  made  in  the  original 
suit. 


134  Mass.  353. 
161  Mass.  HI. 
168  Mass.  511. 


190  Mass.  573. 
225  Mass.  392. 
245  Mass.  383. 


257  Mass.  225. 
266  Mass.  150. 


272  Mass.  297. 

273  Mass.  62. 


Costs. 

1820,  56,  §  2. 

R.  S.  76.  §  37. 


Section  38.     In  proceedings  under  this  chapter,  the  court  may  award     1 
costs  in  its  discretion.  2 


1853,  23,  §  2. 
G.S.  107,  §49. 


P.  S.  146,  §  40. 
R.  L.  152,  §  34. 


161  Mass.  111. 
273  Mass.  62. 


Validity  of 

foreign 

divorces, 

R.  S.  76, 

§§  39,  40. 

G.  S.  107, 

§§  54,  55. 

P.  S.  146,  §41. 

R.  L.  152,  §  35. 

2  Gray.  367. 

6  Gray.  157. 

13  Gray.  209. 

11  Allen.  196. 

97  Mass.  538. 


Section  39.     A  divorce  decreed  in  another  jurisdiction  according  to  1 

the  laws  thereof  by  a  court  having  jurisdiction  of  the  cause  and  of  both  2 

the  parties  shall  be  valid  and  effectual  in  this  commonwealth;  but  if  an  3 

inhabitant  of  this  commonwealth  goes  into  another  jurisdiction  to  ob-  4 

tain  a  divorce  for  a  cause  occurring  here  while  the  parties  resided  here,  5 

or  for  a  cause  which  would  not  authorize  a  divorce  by  the  laws  of  this  6 

commonwealth,  a  divorce  so  obtained  shall  be  of  no  force  or  effect  in  this  7 

commonwealth.  " 


no  Mass.  463. 
115  Mass.  438. 
122  Mass.  3,  156. 
129  Mass.  14. 


136  Mass.  328. 
149  Mass.  223. 
154  Mass.  290. 
157  Mass.  42. 


167  Mass.  474. 
176  Mass.  92. 
218  Mass.  21. 
224  Mass.  427. 


225  Mass.  82. 
234  Mass.  269. 
188  U.  S.  14. 


Cohabitation 
after  divorce 
to  be  adultery. 
1785,  69,  §  6. 
R.  S.  76.  §  19. 


CRIMINAL  PROVISIONS. 

Section  40.     Persons  divorced  from  each  other  cohabiting  as  hus-  1 

band  and  wife  or  living  together  in  the  same  house  shall  be  held  to  be  2 

guilty  of  adultery.  3 


G.  S.  107,  §  24. 


P.  S.  140,  §  42. 


R.  L.  152,  §  36. 


Penalty  for 
personation, 
etc..  in  di- 
vorce suits. 


Section  41.    Whoever  falsely  personates  another  or  wilfully  and 
fraudulently  procures  a  person  so  to  do,  or  fraudulently  procures  false 
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3  testimony  to  be  given,  or  makes  a  false  or  fraudulent  return  of  service  ^^''^■^^^•^^-^ 

4  of  process  upon  a  libel  for  divorce  or  in  any  proceeding  connected  there-  r.l.  152,  §37. 

5  with,  shall  be  punished  by  a  fine  of  not  more  than  one  thousand  dollars 

6  or  by  imprisonment  for  not  more  than  two  years. 

1  Section  42.     Whoever  knowingly  procures  or  obtains  or  assists  an-  Penalty  for 

2  other  to  procure  or  obtain  any  false,  counterfeit  or  fraudulent  divorce  fawtuf du-o°ce. 

3  or  decree  of  divorce,  or  any  divorce  or  decree  of  divorce  from  a  court  of  r.'*l.  ill;  538. 

4  another  state  for  or  in  fa\-or  of  a  person  who  at  the  time  of  making  ap- 

5  plication  therefor  was  a  resident  of  this  commonwealth,  such  court  not 

6  having  jurisdiction  to  grant  such  decree,  shall  be  punished  by  a  fine  of 

7  not  more  than  two  hundred  dollars  or  by  imprisonment  for  not  more 

8  than  six  months. 

1  Section  4.3.     Whoever  writes,  prints  or  publishes,  or  solicits  another  Penalty  for 

2  to  write,  print  or  publish,  any  notice,  circular  or  advertisement  soliciting  procire^""^ 

3  employment  in  the  business  of  procuring  divorces  or  offering  induce-  issy^llb. 

4  ments  for  the  purpose  of  procuring  such  employment  shall  be  punished  fg^^^  H^'  *  ^^• 

5  by  a  fine  of  not  more  than  two  hundred  dollars  or  by  imprisonment  for 

6  not  more  than  six  months. 

1  Section  44.     Whoever,  except  in  compliance  with  an  order  of  a  court  u^,"^"^*,^,'"'' 

2  of  competent  jurisdiction,  gives,  signs  or  issues  any  writing  purporting  jf™^g"^f'^"''^" 

3  to  grant  a  divorce  to  persons  who  are  husband  and  wife  according  to  the  divorce. 

4  laws  of  the  commonwealth,  or  purporting  to  be  a  certificate  that  a  divorce  r.  l'.  152,  §  40. 

5  has  been  granted  to  such  persons,  shall  be  punished  by  a  fine  of  not  more 

6  than  one  thousand  dollars,  or  by  imprisonment  in  the  jail  for  not  more 

7  than  three  years,  or  both. 

1  Section  4.5.     If  a  divorce  is  granted  for  a  cause  constituting  a  crime.  Notice  to  dis- 

2  other  than  adultery,  committed  within  the  commonwealth  and  within  the  of'criminir^ 

3  time  provided  by  law  for  making  complaints  and  finding  indictments  Jfsriw,  §  1. 

4  therefor,  the  court  granting  the  divorce  may,  in  its  discretion,  cause  r  lVs^iVA'. 

5  notice  of  such  facts  to  be  given  by  the  clerk  of  the  court  or  register  of  |9i}'  i|^     ^^ 

6  probate  to  the  district  attorney  for  the  district  where  such  crime  was  240  Mass'.  264. 

7  committed,  with  a  list  of  the  witnesses  proving  such  crime  and  any  other 

8  information  which  it  considers  proper;    but  if  the  divorce  is  granted 

9  because  of  adultery  the  court  shall  cause  notice  of  such  facts,  informa- 

10  tion  and  list  of  witnesses  to  be  given  to  the  district  attorney,  and  there- 

11  upon  the  district  attorney  may  cause  complaint  therefor  to  be  made 

12  before  a  magistrate  having  jurisdiction  thereof,  or  may  present  the 

13  evidence  thereof  to  the  grand  jury. 

statistics  of  divorce. 

1  Section  46.    The  clerks  of  the  courts,  the  clerk  of  the  superior  court  R^«\u'°9  of 

...  .  .  PI  statistics  of 

2  for  civil  business  in  Suffolk  county  and  the  registers  of  probate  shall  fi'^^''"g, 

3  annually,  in  February,  make  returns  for  the  last  preceding  calendar  year  s§  i,'2._  ' 

4  to  the  state  secretary,  upon  suitable  blank  forms  provided  by  him,  of  1931,'  426,'  §  Qs! 

5  the  number  of  libels  pending  at  the  beginning  of  the  year,  the  number 

6  of  libels  filed  within  the  year,  the  number  of  divorces  granted,  the  num- 

7  ber  of  divorces  refused,  the  number  of  libels  contested,  the  number  of 

8  libels  uncontested,  the  alleged  cause  for  divorce  in  each  case,  the  sex  of 
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the  libellant  and  the  length  of  time  the  parties  have  been  married,  and  9 
the  number  of  cases  in  which  notice  has  been  given  to  the  district  attor-  10 
ney  for  prosecution  under  the  preceding  section  and  the  crime  for  which  11 
divorce  has  been  granted  in  such  cases.  12 


Publication  of  SECTION  47.  The  state  secretary  shall  annually  prepare  from  said 
returns.^  Tctums  abstracts  and  tabular  statements  of  the  facts  relative  to  divorces 

r.*l'.  152,  §  43.  for  each  county,  and  embody  them,  with  necessary  analyses,  in  his 

annual  report  to  the  general  court  relative  to  the  registry  of  births, 

marriages  and  deaths. 


CHAPTER    209 


HUSBAND  AND  WIFE 


Sect. 

general  provisions. 

1.  Married  woman  may  control  separate 

property. 

2.  Married  woman  may  contract. 

3.  Transfers  between  husband  and  wife. 

4.  Labor  of  married  woman. 

5.  Married   woman   may   be   executrix, 

etc. 

6.  Married  woman  may  sue  and  be  sued. 

7.  Liabilities  of  married  woman. 

8.  Husband  not  liable  for  wife's  debts. 

9.  Husband  not  liable  on  certain  con- 

tracts of  wife  after  marriage. 

10.  Separate  business  certificate. 

11.  Record  of  certificates. 

12.  Trustee  for  married  woman's  separate 

estate. 

13.  Marriage  settlements  not  affected. 


PROVISIONS  IF  HUSBAND   OR  WIFE   IS  UNDER 
DISABILITY. 

Release  of  dower  by  wife  of  ward. 
Sale  of  her  real  estate. 
Disposition  of  proceeds  of  such  sales. 
Joinder  of  wife  or  husband  of  ward 

with  guardian  in  making  partition. 
Release  of  dower  or  curtesy  of  insane 

person. 
Reservation   for   insane   husband   of 

portion  of  proceeds  upon  release  of 

curtesy. 
Reservation  for  insane  wife  of  portion 

of  proceeds  upon  release  of  dower. 
Like  reservation  for  insane  wife  upon 

release  of  homestead. 
Conveyance   if   provision   in   lieu   of 

curtesy  or  dower. 
Same  subject. 
Venue  of  proceedings. 


14. 
15. 
16. 
17. 

18. 

19. 


20. 


21 


22. 


23. 
24. 


Sect. 


25. 
26. 


27. 


M.1.RRIAGE    CONTRACTS. 

Ante-nuptial  marriage  contracts. 
Record  of  contract  and  description  of 

property. 
Marriage   contract  of   female  minor 

ward. 


MARRIED    WOMEN       COMING       FROM       OTHER 
STATES,    ETC. 

28.  Rights  of  woman  coming  into  com- 

monwealth without  her  husband. 

29.  Rights    of    persons    married    out    of 

commonwealth  and  coming  here  to 
reside. 


30. 


31. 


32. 


32A. 


32B. 
32C. 
33. 

34. 
35. 

36. 

37. 


abandoned,  etc. 
by  non-resident 
etc.,  of  wife  de- 


ilED      WOMEN     ABANDONED      BY      THEIR 
HUSBANDS,    ETC. 

Conveyance,    etc.,    of    property    by 

married    woman 

Venue. 
Sale  of  real  estate 

married  woman. 
Orders  for  support, 

serted,  etc. 
Where  criminal  act  with  third  person 

is   alleged,  such  person  not  to  be 

named,  except,  etc. 
Same  subject. 

Third  person  so  named  may  contest. 
Attachment  of  husband's  property  in 

such  case. 
Venue  of  petition. 
Conveyance    and     will    of    married 

woman  living  apart. 
Conveyance  and  will  of  husband  liv- 
ing apart. 
Support,  etc.,  of  children  of  parents 

UWng  separately. 
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GENERAL  PROVISIONS. 

1  Section  1.    The  real  and  personal  property  of  a  woman  shall  upon  Married 

^    .  •  •       I  .  J  J  'J  woman  niav 

2  her  marriage  remam  her  separate  property,  and  a  married  woman  may  control  separate 

3  receive,  receipt  for,  hold,  manage  and  dispose  of  property,  real  and  per-  is4s!'208.  §3. 

4  sonal,  in  the  same  manner  as  if  she  were  sole.     But  no  conveyance  by  a  }|i|;  l^f_  ^  '• 

5  married  woman  of  real  estate  shall,  except  as  otherwise  provided  in  this  JIjV  249 

6  chapter,  extinguish  or  impair  her  husband's  tenancy  by  the  curtesy  by  55 1.'2    ' 

7  statute  or  his  right  to  curtesy  existing  on  December  thirty-farst,  nine-  3.  6. 10. 

8  teen  hundred  and  one,  in  such  property  unless  he  joins  in  the  conveyance  1374!  i84'  §  1. 

9  or  otherwise  releases  the  same. 


p.  S.  147.  5  1. 
1889,  204. 
R.  L.  153.  §  1. 
16  Pick.  137. 

1  Met.  542. 
10  Met.  192. 

2  Cush.  264. 


5  Cush.  56. 
2  Gray,  161. 
10  Gray,  72. 
16  Gray.  105. 

4  .Mien,  440. 

5  Allen,  103,  379. 
7  Allen,  504. 


9  .\Ilen,  403. 

11  Allen,  538. 

12  Allen,  476. 

13  Allen,  64,  213. 
99  Mass.  241,  561. 

111  Mass.  308. 

112  Mass.  271. 


114  Mass.  550. 

117  Mass.  62,  241. 

128  Mass.  169. 

269. 

167  Mass.  390. 

252  Mass.  582. 

269  Mass.  433. 


1  Section  2.     A  married  woman  may  make  contracts,  oral  and  written,  Married 

2  sealed  and  unsealed,  in  the  same  manner  as  if  she  were  sole,  except  that  contract. 

3  she  shall  not  be  authorized  hereby  to  make  contracts  with  her  husband.  Hl^]  11q\  1 1; 


G.  S.  108,  §  3. 
1863,  165. 
1869,  304. 
1874,  184,  5  1- 
P.  S.  147,  §  2. 
R.  L.  153,  §  2. 
10  Cush.  5.i0. 
12  Cush.  486. 
8  Gray,  542. 
10  Gray,  222. 
15  Gray,  328,  453. 

3  Allen,  127,315,  541. 

4  Allen,  342,  346,  412. 

5  Allen,  460. 

6  Allen,  136,  300,  305,  565. 

7  Allen,  146,  176,  481. 

8  Allen,  321,581. 
10  Allen,  512. 

H  Allen,  345. 

14  Allen,  36. 

99  Mass.  559,  562. 

101  Mass.  66. 

102  Mass.  246. 

105  Mass.  115,  414. 

106  Mass.  305,  307. 


107  Mass.  437. 

109  Mass.  79,  502. 

110  Mass.  51,  311. 

111  Mass.  245. 

112  Mass.  99,  271,  515. 

113  Mass.  255. 

114  Mass.  133,  520,  550 

115  Mass.  374. 

117  Mass.  382,  532. 

118  Mass.  541.  588. 

123  Mass.  96. 

124  Mass.  108. 

125  Mass.  25,  374. 

126  Mass.  297. 
130  Mass.  407. 

133  Mass.  140. 

134  Mass.  77,  291. 

135  Mass.  87,299. 

138  Mass.  49,  58,  540. 

139  Mass.  202. 

140  Mass.  63,  203,  521,  560. 

141  Mass.  283. 

145  Mass.  339. 

146  Mass.  460,  517. 
150  Mass.  275,  574. 


155  Mass.  52. 
158  .Mass.  388. 
162  Mass.  527. 
166  Mass.  198. 
168  Mass,  471. 

186  Mass.  244. 

187  Mass.  315. 
190  Mass.  507. 
195  Mass.  124. 
200  Mass.  437. 
203  Mass.  233. 
209  Mass.  193. 
217  Mass.  411. 

227  Mass.  166. 

228  Mass.  305,  549. 

229  Mass.  11,  87. 
244  Mass.  453. 

247  Mass.  273. 

248  Mass.  177,  549. 
2.50  Mass,  341. 
251  Mass.  218. 
266  Mass.  150. 
268  Mass.  334. 

9  Wall.  743. 

3  Op.  A.  G.  120,  260. 


1  Section  3.     Gifts  of  personal   property,   and   conveyances   of  real  ?'„^een'"i^band 

2  estate  other  than  mortgages,  between  husband  and  wife,  shall  be  valid  Jgfj^'^'fg  5  5 

3  to  the  same  extent  as  if  they  were  sole,  except  that  no  such  conveyance  jij^  \'^|'  Vf' 

4  of  real  estate  shall  have  any  effect,  either  in  passing  title  or  otherwise,  i'sto!  1.33'. 

5  until  the  deed  describing  the  property  to  be  transferred  is  duly  acknowl-  issi,  132,  §  i'. 
(5  edged  and  recorded  in  the  registry  of  deeds  for  the  district  where  the  fgjo;  lof.  ^  ^' 
7  land  lies. 


1920,  478. 
15  Gray,  322. 
12  Allen,  107,  114. 
103  Mass.  300. 

113  Mass.  157. 

114  Mass.  167. 


116  Mass.  490. 
119  Mass.  596. 
126  Mass.  113. 
128  Mass.  169. 
130  Mass.  378,  407. 
134  .Mass.  138. 


138  Mass.  358. 

140  Mass.  202. 

141  Mass.  283. 
146  Mass.  25. 
1.58  Mass.  342. 
212  Mass.  4S6. 


229  Mass.  11. 
243  Mass.  207. 
262  Mass.  555. 

264  Mass.  166. 

265  Mass.  428. 
268  Mass.  407. 


1  Section  4.     ^York  and  labor  performed  by  a  married  woman  for  a  Labor  of  mar- 

2  person  other  than  her  husband  and  children  shall,  unless  there  is  an  is46, 209. 

3  express  agreement  on  her  part  to  the  contrary,  be  presumed  to  be  per-  g.°s'  los,' 
•4  formed  on  her  separate  account.  §§3,6. 


1874,  184,  §  1. 
P.  S.  147,  5  4. 
R.  L.  153,  S  4. 


14  Gray,  389. 
1  Allen,  258. 
97  -Mass.  113. 


131  Mass.  533. 
165  Mass.  100. 
219  Mass.  572. 


227  Masa.  166. 
243  Mass.  374. 
247  Mass.  273. 
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Married 
woman  may  be 


Section  5.     A  married  woman  may  be  an  executrix,  administratrix,  1 

executrix,  etc.    guardian,  conservator,  trustee  or  receiver,  and  may  bind  herself  and  the  2 

G.  s.' 109.' §  25.  estate  which  she  represents  without  any  act  or  assent  of  her  husband.  3 

1869.  409.  1874,  184,  §  4.  P.  S.  147,  §  5.  R.  L.  153,  §  5. 


Married 
woman  may  s 
and  be  sued. 
1845,  208,  §  ! 
1855,  304, 
§§2,4. 


Section  0.  A  married  woman  may  sue  and  be  sued  in  the  same  1 
manner  as  if  she  were  sole;  but  this  section  shall  not  authorize  suits  2 
between  husband  and  wife.  3 


1857,  249,  §  3. 
G.  S.  108,  §  8. 
1871,  312. 
1874,  184,  §  3. 
P.  S.  147,  §  7. 
R.  L.  153,  §  6. 
6  Gray,  562. 


2  Allen,  48. 
6  Allen,  305. 
10  Allen,  512. 
110  Mass.  238. 
115  Mass.  115. 
lis  Mass.  58. 
120  Mass.  89. 


129  Mass.  407. 
135  Mass.  87. 
155  Mass.  136. 
173  Mass.  214. 

190  Mass.  69. 

191  Mass.  283, 
563. 


195  Mass.  124. 
200  Mass.  437. 
208  Mass.  458. 
235  Mass.  261. 
243  Mass.  374. 
269  Mass.  56. 


Liabilities 
of  married 
woman. 
1855,  304, 
§§  1,6. 
G,  S.  108, 
§§  1,7. 
P.  S.  147,  §  8. 
R.  L.  153,  §  7. 
1910,  576. 
217  Mass.  15. 
228  Mass.  305. 


Section  7.  A  married  woman  shall  not  be  liable  for  her  husband's 
debts,  nor  shall  her  property  be  liable  to  be  taken  on  an  execution  against 
him,  except  as  provided  in  section  ten.  But  a  married  woman  shall  be 
liable  jointly  with  her  husband  for  debts  due,  to  the  amount  of  one  hun- 
dred dollars  in  each  case,  for  necessaries  furnished  with  her  knowledge 
or  consent  to  herself  or  her  family,  if  she  has  property  to  the  amount  of 
two  thousand  dollars  or  more. 

229  Mass.  87. 


Husband  not         Section  S.     A  husbaud  shall  not  be  liable  upon  a  cause  of  action  1 

liable  for  .,....„.  ,      .     ^  .  ^ 

wife's  debts.      which  Originated  against  his  wiie  prior  to  their  marriage,  or  to  pay  a  Z 

G.  s.'  108,'  §  8.'    judgment  recovered  against  her,  except  under  section  ten.  3 

1871,  312.  P.  S.  147,  §  9.  R.  L.  153,  §  8. 


Husband  not 
liable  on 
certain  con- 
tracts of  wife 
after  marriage. 
1855,  304.  §  7. 
1857,  249.  §  6. 
G.  S.  108,  §  5. 
P.  S.  147,  §  10. 


Section  9.  Contracts  made  by  a  married  woman  relative  to  her 
separate  property,  trade,  business,  labor  or  services  shall  not,  except 
as  provided  in  the  following  section,  bind  her  husband  or  render  him  or 
his  property  liable  therefor;  but  she  and  her  separate  property  shall  be 
liable  on  such  contracts  in  the  same  manner  as  if  she  were  sole. 

R.  L.  153,  §  9. 


Separate 

business 

certificate. 

1862,  198. 

1881,  64, 

§§  1.3. 

P.  S.  147,  5  11. 

1898.  416. 

E.  L.  153,  §  10. 

I  Allen,  258. 

II  Allen,  546. 

104  Mass.  589. 

105  Mass.  40. 

106  Mass.  471. 
108  Mass.  47, 
229 

109'Mass.  289. 
112  Mass.  250. 
114  Mass.  77. 

125  Mass.  421. 

126  Mass.  332, 
411. 

129  Mass.  296. 

130  Mass.  247. 
135  Mass.  580. 

137  Mass.  134. 

138  Mass.  83, 
194. 

150  Mass.  82, 

275. 

163  Mass.  255. 

170  Mass.  142. 

173  Mass.  90. 


Section  10.  If  a  married  woman  does  or  proposes  to  do  business  on  1 
her  separate  account,  she  shall  cause  to  be  recorded  in  the  clerk's  office  2 
of  the  town  where  she  does  or  proposes  to  do  such  business  a  certificate  3 
stating  her  name  and  that  of  her  husband,  the  nature  of  the  business  and  4 
the  place  where  it  is  or  is  proposed  to  be  carried  on,  giving,  if  practicable,  5 
the  street  and  number,  and  the  name,  which  shall  not  be  her  husband's,  6 
under  which  she  proposes  to  carry  on  business.  If  the  nature  of  the  busi-  7 
ness  or  the  place  where  or  the  name  under  which  it  is  carried  on  is  changed,  8 
a  new  certificate  shall  be  recorded  accordingly.  If  she  fails  to  cause  such  9 
certificates  to  be  recorded  her  husband  may  do  so.  If  such  certificates  10 
are  not  so  recorded  by  either  husband  or  wife,  the  personal  property  em-  11 
ployed  in  such  business  shall  be  liable  to  be  attached  as  the  property  of  12 
the  husband  and  to  be  taken  on  execution  against  him,  and  the  husband  13 
shall  be  liable  upon  all  contracts  lawfully  made  in  the  prosecution  of  14 
such  business  in  the  same  manner  and  to  the  same  extent  as  if  such  con-  15 
tracts  had  been  made  by  him.  This  section  shall  not,  however,  aft'ect  the  16 
rights  of  any  person  under  any  certificate  filed  or  recorded  prior  to  August  17 
first,  eighteen  hundred  and  ninety-eight.  18 


190  Mass.  556. 

191  Mass.  283. 


197  Mas.«.  504. 
223  Mass.  168. 


270  Mass.  49. 

271  Mass.  485. 
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1       Section  11.     The  town  clerk  shall,  upon  receipt  of  twenty-five  cents,  Record  of 

1  tucjy^  1  !>-■.'     i  ,  „  ,.  ,1  •  1  ,1        certificates. 

2  record  said  certificate  ni  a  book  kept  therefor,  notnip;  therein  and  on  the  issi,  64,  §  2._^ 

3  certificate  the  time  when  received;  and  a  certificate  shall  he  considered  as  r'.  l/iss,  §Vi. 

4  recorded  at  the  time  when  left  for  record.     The  clerk  shall  keep  an  index  ^^  ^^''-  ''^• 

5  of  all  such  certificates. 

1  Section  12.     The  probate  court  may,  upon  petition  of  a  married  J™",^|5''"" 

2  woman  having  separate  property,  appoint  a  trustee  to  hold  the  same  in  ;:';;^j;;>^^"j'^t|«P''- 

3  trust  for  her,  to  whom  she  ma\-  tiiereupon  convey  it  upon  such  trusts  and  us45,  20|.  §8. 

4  to  such  uses  as  she  may  declare.    The  trustee  may  prosecute  and  defend  p.  s.  i47,'  §  li 

5  all  actions  relative  to  such  property  brought  by  or  against  her;   and  the  r.  l'.  im,  §  12. 

6  property  in  his  hands  shall  be  liable  to  be  attached  or  taken  on  execution  Jss'^mTss.'its. 


in  anv  such  action. 

136  Mass.  342. 


1  Section  13.    The  twelve  preceding  sections  shall  not  invalidate  a  mar-  Mamage^^ 

2  riage  settlement  or  contract.  not  affected. 

ISoo,  304.  5  9.  1874.  184,  §  6.  R.  L.  153,  §  14. 

G.  S.  108,  §  10.  P.  S.  147,  §  15.  130  Mass.  342. 

provisions  if  husband  or  wife  is  under  disability. 

1  Section  14.     If  the  guardian  or  conservator  of  a  married  man  is  Reieaseof 

2  licensed  to  sell  real  estate  of  his  ward,  the  wife  of  the  ward  may  join  with  of  ward. 

3  the  guardian  or  conservator  in  the  conveyance,  and  release  dower  and  r.'I:77.'''§\4.' 

4  homestead  in  the  granted  property,  in  like  manner  as  she  might  have  p.  |.  nf;  |  ul; 

5  done  by  joining  in  a  conveyance  thereof  made  by  her  husband  if  he  had  Jf^f'J^^;  ||i. 

6  been  under  no  legal  disability.  i^s,  §  15. 

1910.95.  1915,23. 

1  Section  l.o.     If  such  guardian  or  conservator  is  licensed  to  sell  the  saieofher 

2  interest  of  the  ward  in  any  real  estate  of  his  wife,  the  wife  may  join  with  i823!"i46r§  1. 

3  the  guardian  or  conservator  in  the  conveyance,  and  convey  all  her  §;  s!  io8,\\*2. 

4  estate  and  interest  in  the  granted  property  in  like  manner  as  she  might  fg^s,  sUlVI" 

5  have  done  by  a  conveyance  thereof  made  jointly  with  her  husband,  if  f^g^jYI;  ^*^'- 

6  he  had  been  under  no  legal  disability. 

1910,  95.  1915,  23. 

1  Section  16.     If  the  wife  so  releases  her  dower  or  homestead,  or  so  Disposition  of 

2  conveys  her  own  estate,  the  proceeds  of  the  sale  may  be  so  invested  and  such  sales. 

3  disposed  of  as  to  secure  to  her,  and  to  the  minor  children  of  the  owner  if  r1"|:77|'§\6; 

4  it  is  an  estate  of  homestead,  the  same  rights  in  the  principal  and  income  pfj^y;  |}|: 
.')  thereof  as  she  or  they  would  have  had  therein  if  it  had  not  been  sold.    An  Js^S;  527, 1 2^^ 

6  agreement  made  between  her  and  the  guardian  or  conservator  for  securing  }53j^y.7.' 

7  and  disposing  of  the  proceeds  or  any  part  thereof  for  the  purpose  afore-  1915!  23! 

8  said,  if  approved  by  the  probate  court  for  the  county  where  the  guardian 

9  or  conservator  was  appointed,  or,  in  default  of  such  agreement,  an  order 

10  therefor  made  by  the  probate  court,  shall  be  valid  and  binding  on  all 

11  persons  interested  in  the  granted  property  or  in  said  proceeds,  and  may 

12  be  enforced  by  the  court  or  by  an  action  at  law. 

1  Section  17.    The  wife  of  a  man  under  guardianship  or  conservator-  joinder  of  wife 

2  ship  may  join  with  his  guardian  or  conservator,  and  the  guardian  or  con-  ward  «Tth 

3  servator  of  a  woman  may  join  with  her  husband,  in  making  partition  of  makfng  pa?ti- 

4  her  real  estate  which  is  held  in  joint  tenancy  or  in  common,  and  they  may  '/"^"q  5^ 
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R.  s.  77,  §  20.    make  any  release  or  other  conveyance  necessary  or  proper  therefor,  as    5 
p.'l.  i47,'§i9-    the  parties  might  do  if  neither  of  them  were  under  legal  disability.  6 

1898,  527,  §  2.  R.  L.  145,  §  41;  153,  §  18.  1910,  95.  1915,  23. 


Reieaseot  SECTION  18.     The  husband  or  wife  of  an  insane  person  desiring  to 

curtesy  of  convey  his  or  her  real  estate  absolutely  or  by  mortgage  may  file  a  petition 
i°856!^69,  §  3.  in  the  probate  court  describing  such  real  estate  and  praying  that  the 
G."' 1^08,' §^20.'  wife's  dower  or  homestead  or  the  husband's  curtesy  therein  may  be  re- 
fssl'.Ws'.l^i!'  leased,  and  stating  the  facts  and  reasons  why  the  prayer  of  the  petition 
1899;  284,'  1 1.  should  be  granted.  The  court  may,  after  notice  and  a  hearing,  by  a 
R.  L.  153, 5 19.  decree  authorize  the  guardian  of  the  insane  person  to  make  the  release  by 
joining  in  any  deed  or  deeds,  mortgage  or  mortgages  of  the  whole  or  a  part 
of  said  real  estate  which  is  or  are  made  within  five  years  after  said 


decree  by  the  husband  or  wife  of  the  insane  person  or  by  a  trustee  for  10 


such  husband  or  wife. 


11 


Reservation 
for  insane  hus- 
band of  por- 
tion of  pro- 
ceeds upon 
release  of 
curtesy. 
188B,  245, 

1899,  284, 

1900,  450, 

1901,  461. 
R.  L.  153,  §  20. 


§2. 
5  2. 
§5. 


Section  19.  If  the  guardian  of  an  insane  husband  is  authorized  1 
under  the  preceding  section  to  release  such  curtesy,  and  the  probate  2 
court  finds  that  a  portion  of  the  proceeds  of  such  real  estate,  or  of  an  3 
amount  loaned  on  mortgage  thereof,  should  be  reserved  for  the  use  of  4 
such  ward,  it  may  order  a  certain  portion,  not  exceeding  one  third  of  the  5 
net  amount,  if  it  is  in  respect  of  the  tenancy  by  the  curtesy  by  statute,  6 
of  the  proceeds  or  amount  actually  realized  from  such  sale  or  mortgage,  7 
exclusive  of  any  encumbrance  then  existing  on  said  real  estate,  to  be  set  8 
aside  and  paid  over  to  such  guardian,  to  be  invested  and  held  for  the  9 
benefit  of  the  husband  during  his  life  if  he  survives  his  wife.  The  income  10 
of  such  portion  shall  be  received  and  enjoyed  by  the  wife  during  the  life  1 1 
of  her  husband,  or  until  otherwise  ordered  by  the  court  for  cause.  If  12 
she  survives  him,  the  principal  shall  upon  his  death  be  paid  over  to  her,  13 
but  if  she  does  not  survive  him,  to  her  heirs,  executors  or  administrators.  14 


Reservation          SECTION  20.     If  the  guardian  of  an  insane  wife  is  authorized  under  1 

for  insane  wife           ^                                               111                   i>i-                111                1.  o 

of  portion  of      scction  eighteen  to  release  the  dower  oi  his  ward,  and  the  probate  court  2 

release  of          finds  that  a  portiou  of  the  proceeds  of  such  real  estate,  or  of  an  amount  3 

i856"i69,  §  4.    loaned  on  mortgage  thereof,  should  be  reserved  for  the  use  of  such  ward,  4 

P.I.' 147,' 1 11:   it  may  order  a  certain  portion,  not  exceeding  one  third  of  the  net  5 

R.  L.  153,  §  21.  amount  of  the  proceeds  or  amount  actually  realized  from  such  sale  or  6 

mortgage,  exclusive  of  any  encumbrance  then  existing  on  said  real  estate,  7 

to  be  set  aside  and  paid  over  to  such  guardian,  to  be  invested  and  held  8 

for  the  benefit  of  the  wife  during  her  life  if  she  survives  her  husband.  9 

The  income  of  such  portion  shall  be  received  and  enjoyed  by  the  husband  10 

during  the  life  of  his  wife,  or  until  otherwise  ordered  by  the  court  for  11 

cause.    If  he  survives  her,  the  principal  shall  upon  her  death  be  paid  12 

over  to  him,  but  if  he  does  not  survive  her,  to  his  heirs,  executors  or  13 

administrators.  14 


Like  reser- 
vation for 
insane  wife 
upon  release  of 
homestead. 
1857,  298,  §  11. 
G.  S.  108,  §22. 
P.  S.  147,  §  22. 
R.  L.  153,  §  22, 


Section  21.     If  the  guardian  of  an  insane  wife  is  authorized  under  1 

section  eighteen  to  release  an  estate  of  homestead,  and  the  probate  court  2 

finds  that  a  portion  of  the  proceeds  of  the  real  estate  sold,  or  of  an  amount  3 

loaned  on  mortgage  thereof,  should  be  reserved  for  the  use  of  the  ward,  4 

it  may  order  a  certain  portion,  not  exceeding  eight  hundred  dollars,  to  5 

be  set  aside  and  paid  over  to  such  guardian  to  be  invested  in  a  homestead,  6 

and  held  by  him  for  the  benefit  of  his  ward,  if  she  survives  her  husband ;  7 

the  rent  or  use  thereof  to  be  received  and  enjoyed  by  the  husband  dur-  8 
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9  ing  the  life  of  his  wife,  or  until  otherwise  ordered  by  the  court  for  cause; 

10  and  the  homestead  to  be  his,  and  to  be  conveyed  to  him  by  said  guardian, 

11  if  he  survives  her. 

1  Section  22.     If  the  husband  or  wife  of  an  insane  person  conveys  real  |;°„"4'iy*„°''„« " 

2  estate  in  trust  without  a  power  of  revocation  and  makes  a  provision  Ueu  of^cm-tesy 

3  therein  for  the  insane  husband  or  wife,  respectively,  which  the  probate  ifsllll.  S^s- 

4  court,  upon  petition,  after  notice  and  hearing,  finds  is  sufficient  in  lieu  p  s.  i47.'§23: 

5  of  curtesy  or  dower,  the  trustee  may  convey  such  real  estate  free  from  all  ^  ^  ^^^'  ^  ^^■ 

6  right  of  curtesy  or  dower. 

1  Section  23.    The  court,  under  the  preceding  section,  may  find  that  same  subject^ 

2  the  provision  for  the  husband  or  wife  is  sufficient  in  lieu  of  curtesy  or  g.|.'ios.'§24. 

3  dower  either  in  the  whole  or  in  particular  portions  of  the  real  estate  of  r.  l.  153,  f-zi. 
■1  the  husband  or  wife,  and  thereupon  the  guardian  of  such  insane  husband 

5  or  wife  may  be  authorized  to  release  the  curtesy  or  dower  in  the  whole  or 

6  in  particular  portions  thereof. 

1  Section  24.    Proceedings  under  the  sLx  preceding  sections  shall,  if  p^^eelchngs. 

2  the  husband  or  wife  of  such  insane  person  is  an  inhabitant  of  this  com-  ^*f  ■ /i^*!;  5^25. 

3  monwealth,  be  in  the  county  where  he  or  she  resides;   otherwise,  in  a  f^gl  y/j  ^^s. 

4  county  where  any  of  his  or  her  real  estate  is  situated;  and  a  certified  copy  r,  l!  153',  §  25. 

5  of  all  final  orders  or  decrees  in  such  proceedings  shall  be  recorded  in  the 

6  registry  of  deeds  in  every  county  or  district  where  such  real  estate  lies. 

marriage  contracts. 

1  Section  25.     At  anv  time  before  marriage,  the  parties  mav  make  a  Ante-nuptiai 

.',.  ,  I.  1  ..  1  -i^L      marriage  con- 

2  written  contract  providmg  that,  after  the  marriage  is  solemnized,  the  tracts^  ^ 

3  whole  or  any  designated  part  of  the  real  or  personal  property  or  any  right  }f*i:  fos,'  §  27. 

4  of  action,  of  which  either  party  may  be  seized  or  possessed  at  the  time  r,  l.Ws.VIg. 

5  of  the  marriage,  shall  remain  or  become  the  property  of  the  husband  or  2  AUen,  le^' 

6  wife,  according  to  the  terms  of  the  contract.    Such  contract  may  limit  5  Alien',  m. 

7  to  the  husband  or  wife  an  estate  in  fee  or  for  life  in  the  whole  or  any  part  10  Alien,  278. 

«     ,  ,  ,      .  ,  1         i>    1    1*      .,     J  •  A  II    109  Mass.  261. 

8  of  the  property,  and  may  designate  any  other  lawful  limitations.     All  iiu  Mass.  46i. 

9  such  limitations  shall  take  effect  at  the  time  of  the  marriage  in  like  1^  Mass!  uj. 

10  manner  as  if  they  had  been  contained  in  a  deed  conveying  the  property  \f^  l\lll\  ii: 

11  limited. 

212  Mass.  131.  227  Mass.  331. 

1  Section  26.    A  schedule  of  the  property  intended  to  be  affected,  con-  Record  of 

2  taining  a  sufficiently  clear  description  thereof  to  enable  a  creditor  of  the  description  of 

3  husband  or  wife  to  distinguish  it  from  other  property,  shall  be  annexed  i^sfajs,  §  2. 

4  to  such  contract;  and  such  contract  and  schedule  shall,  either  before  the  ^gsl,  mI'.^^*' 

5  marriage  or  within  ninety  days  thereafter,  be  recorded  in  the  registry  of  r  L.\''g3',\f7. 

6  deeds  for  the  countv  or  district  where  the  husband  resides  at  the  time  of  f  Alien,  412 

•  ,  01'  iii'l         1"*^  Mass.  337. 

7  the  record,  or,  if  he  is  not  a  resident  of  this  commonwealth,  then  in  the  109  Mass.  261. 

8  registry  of  deeds  for  the  county  or  district  where  the  wife  resides  at  the  leg  iilll'.  ise! 

9  time  of  the  record,  if  it  is  made  before  the  marriage,  or  where  she  last  "^  ^^^^'  ^*^' 

10  resided,  if  made  after  the  marriage.    If  the  contract  is  not  so  recorded,  it 

11  shall  be  void  except  as  between  the  parties  thereto  and  their  heirs  and 

12  personal  representatives.     It  shall  also  be  recorded  in  the  registry  of 

13  deeds  for  every  county  or  district  where  there  is  land  to  which  it  relates. 
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[Chap.  209. 


Marriage  con- 
tract of  female 
minor  ward. 
1869,  292. 
P.S.  147.  §28. 
R.  L.  153,  §  28 


Section  27.     A  female  minor  who  has  become  eighteen  may  join  with  1 

her  guardian  in  making  such  marriage  contract,  and  for  such  purpose  the  2 

guardian  and  ward  may  convey  her  real  and  personal  property  to  trustees  3 

approved  by  the  probate  court  having  jurisdiction  over  said  minor,  to  be  4 

held  upon  the  trusts  declared  in  such  contract,  and  such  conveyance  shall  5 

have  like  effect  as  if  said  minor  were  of  full  age,  and  the  guardian  in  the  6 

settlement  of  his  accounts  shall  be  allowed  by  the  probate  court  for  all  7 

property  so  conveyed  to  said  trustees.    The  court  may  require  said  trus-  8 

tees  to  gi\-e  bond  with  sufficient  sureties  for  the  faithful  performance  of  9 

their  trust.  10 


MARRIED   WOMEN   COMING   FROM   OTHER   STATES,   ETC. 

Rights  of  Section  28.     If  a  married  woman  comes  from  another  state  or  country 

rnto'comm^lT-^  luto  this  commonwcalth  without  her  husband,  who  has  never  lived  with 
L?hiband°"'  her  in  this  commonwealth,  she  shall  have  all  the  rights  and  powers  given 
G.  i.  i"8,\  M.  to  married  women  by  the  foregoing  sections,  and  may  transact  business, 
R  L  ^ili^itg.  make  contracts,  sue  and  be  sued  in  her  own  name,  and  dispose  of  her 
property  which  may  be  found  here,  in  like  manner  as  if  she  were  sole. 


15  Mass.  31. 


Rights  of 
persons  married 
out  of  com- 
monwealth 
and  coming 
here  to  reside. 
R.  S.  77,  §  19. 
1855,  304,  I  8. 
G.  S.  108,  5  30. 
P.  S.  147,  5  30. 
R.  L.  153,  5  30. 


Section  29.  If  a  husband  and  his  wife,  married  in  another  state  or 
country,  come  into  this  commonwealth,  either  at  the  same  or  at  different 
times,  and  reside  here  as  husband  and  wife,  she  shall  retain  all  property 
which  she  had  acquired  by  the  laws  of  any  other  state  or  country,  or 
by  a  marriage  contract  or  settlement  made  out  of  this  commonwealth. 
Such  residence  together  here  shall  have  the  same  effect,  relative  to  their 
subsequent  rights  and  liabilities,  as  if  they  had  married  here  at  the  be- 
ginning of  such  residence. 


1 
2 
3 
4 
5 
6 

1 
2 
3 
4 
5 
6 
7 
8 


MARRIED   WOMEN   ABANDONED   BY  THEIR   HUSBANDS,   ETC. 


Conveyance, 
etc.,  of  prop- 
erty by  mar- 
ried woman 
abandoned, 
etc.     Venue. 
1787,  32, 
H  1,3. 
1833,  127. 
R.  S.  77. 
5§  1-3,  5, 
6,  11-13. 
G.S.  108,  55  31, 
33,  35. 
P.  S.  147, 
55  31.32. 
1887,  332,  5  2. 
R.  L.  153, 
55  31,32. 
1  Met.  204. 
4  Met.  478. 
12  Allen,  133. 
252  Mass.  582. 


Section  30.  A  probate  court,  upon  petition  of  a  married  woman 
whose  husband  abandoning  and  not  sufficiently  maintaining  her  has 
absented  himself  from  this  commonwealth,  or  has  been  sentenced  to  con- 
finement in  the  state  prison,  may  authorize  her  to  sell,  convey,  receive 
and  receipt  for  her  real  and  personal  property,  any  personal  property 
which  may  have  come  to  her  husband  by  reason  of  the  marriage  and 
remains  in  this  commonwealth  undisposed  of  by  him  or  any  personal  prop- 
erty to  which  he  is  entitled  in  her  right,  and  to  use  and  dispose  of  the  same  8 
or  the  proceeds  thereof,  during  his  absence  or  imprisonment,  as  if  she  9 
were  sole;  and  the  authority  .so  granted  shall  continue  until  the  husband  10 
returns  to  this  commonwealth  and  claims  his  marital  rights,  or  is  dis-  11 
charged  from  prison.  Such  petition  may  be  filed,  heard  and  determined  12 
in  the  probate  court  in  any  county,  and  notice  shall  be  given  as  provided  13 
in  case  of  divorce  libels  when  the  libellee  is  out  of  this  commonwealth.  14 


Sale  of  real 
estate  by  non- 
resident 
married 
woman. 
1914,  477. 


Section  31.  A  married  woman  residing  without  this  commonwealth, 
and  owning  in  her  own  right  real  estate  situated  herein,  whose  husband 
abandoning  and  not  sufficiently  maintaining  her  has  absented  himself 
from  the  place  where  they  last  dwelt  together,  may  petition  the  probate 
court  in  any  county  where  the  land  hes,  describing  such  real  estate 
and  praying  for  authority  to  sell  and  convey  it  in  the  same  manner  and 
with  the  same  effect  as  if  she  were  sole.  The  court,  after  such  notice  as 
it  may  order,  if  it  finds  that  the  petitioner  has  been  abandoned  by  her 
husband  and  that  he  does  not  sufficiently  maintain  her,  may  authorize 
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10  the  petitioner  to  sell  and  convey  within  one  year  from  the  date  of  such 

1 1  decree  such  real  estate  as  if  she  were  sole. 

1       Section  32.     If  a  husband  fails,  without  justifiable  cause,  to  provide  Orders  for 

1  kji.v.ii>ji-.     J  „,..,.  ,  ,  ■<■  _.!  -J?       i'        •      i-c    1,1     support,  etc., 

2  suitable  support  for  his  wite,  or  deserts  her,  or  it  the  wite,  tor  justifiable  of  wife 

,3  cause,  is  actually  living  apart  from  her  husband,  or  if  the  husband  is  isf/.'L'o.b!' "' 
4  deserted  by  the  "wife,  or  is  actually  living  apart  from  his  wife  for  justi-  Hgo:  64!''§\^' 
.5  fiable  cause,  the  probate  court  may,  upon  his  or  her  petition,  or  if  he  or  r  1  VsWfj. 
()  she  is  insane,  upon  the  petition  of  the  guardian  or  next  friend,  prohibit  ^^au  m^.'^ 

7  the  husband  or  wife  from  imposing  any  restraint  on  the  personaHiberty  Jgtj'-^y^flgo 

8  of  the  other  during  such  time  as  the  court  shall  by  its  order  direct  or  130  Mass!  les! 

9  until  the  further  order  of  the  court  thereon;   and,  upon  the  application  las  Mass!  loe! 

10  of  the  husband  or  wife  or  of  the  guardian  of  either,  the  court  may  make  {f,'  l\Tslif2. 

11  further  orders  relative  to  the  support  of  the  wife  and  the  care,  custody  J^f.  jJl;;^^ JJ*- 

12  and  maintenance  of  their  minor  children,  may  determine  with  which  of  ;?1*  ^j^J^.a"' 
1:;  their  parents  the  children  or  any  of  them  shall  remain  and  may,  from  Jg^  |j^^^  262. 

14  time  to  time,  upon  a  similar  application,  revise  and  alter  such  order  or  159  Mass.  91, 

15  make  a  new  order  or  decree,  as  the  circumstances  of  the  parents  or  the  jeoMass.  149, 

16  benefit  of  the  children  may  require. 

161  Mass   58.  196  Mass.  179.  509.  237  Mass.  279,  563,  255  Mas.5.  19. 

175  Mass.  316.  208  Mass.  458.  239  Mass.  443.  257  Mass.  225. 

176  Mass.  229.  218  Mass.  21,  73.  240  Mass.  417.  262  .Mass.  209. 
184  Mass.  394,  488.        220  Mass.  38,  197.  244  Mass.  61,  302.  264  .Mass.  40.  453. 
186  Mass   244.  222  .Mass.  563.  246  Mass.  270.  271  Mass.  252. 
189  Mass.  281.  234  Mass.  37.  249  Mass.  552.  273  Mass.  450. 
195  Mass.  436.  236  Mass.  248,  353. 

1  Section  32A.     If  in  any  proceedings  under  section  thirty-two,  adul-  ^;^;^|',f,",'i^;°|' 

2  tery  or  any  other  specific  criminal  act  with  a  third  person  is  alleged  in  p^/^™ '^^^^^ 

3  the  petition,  answer,  or  in  any  bill  of  particulars  or  specifications,  or  if  person  not  to 

4  any  allegations  are  made  in  such  pleadings  which  would  be  derogatory  except  etc. 
,5  to  "the  character  or  reputation  of  a  third  person,  if  named  therein,  the  1922,242. 

6  pleadings  shall  not  contain  the  name  of  such  third  person.     The  party 

7  making  such  allegations  may,  at  any  time  after  filing  the  pleadings  con- 

8  taining  the  same,  upon  an  ex  parte  hearing  before  a  judge  of  the  court 

9  in  which  the  proceedings  are  pending,  obtain  permission  to  amend  si^ch 

10  pleadings  by  inserting  the  name  of  the  person  concerning  whom  the 

11  allegations  are  made,  if  the  judge  finds  probable  cause  has  been  shown 

12  that  such  allegations  are  true;    and  thereupon  the  pleadings  may  be 

13  amended  accordingly  and  notice  of  said  amendment  shall  be  sent  to  all 

14  parties  interested. 

1  Section  32B.     The  evidence  produced  at  such  ex  parte  hearing  shall  f^^2!l42'"*' 

2  not  be  reported  or  made  a  part  of  the  record  in  the  case,  and  the  motion 

3  for  said  amendment  shall  not  be  read  in  open  court  during  the  proceed- 

4  ings,  but  the  register  shall  make  an  entry  in  the  docket  of  "Motion  to 
.5  insert  name  of  third  person  allowed  ",  or  "  Motion  to  insert  name  of  third 
()  person  denied",  as  the  case  may  be.     If  the  amendment  is  allowed  upon 

7  affidavits,  they  shall  be  retained  by  the  court  and  placed  in  the  custody 

8  of  the  register,  and  shall  be  open  for  the  purposes  of  in,spection  and 

9  taking  copies  thereof  to  counsel  of  record,  the  parties  or  the  third  person 

10  named  in  the  amendment. 

1  Section  32C.     Any  person  whose  name  has  been  inserted  in  the  Thirc^wson 

2  pleadings  by  amendment  in  accordance  with  the  two  preceding  sections  may  contest. 

3  may  appear  in  person  or  by  attorney  and  defend  himself  against  the 

4  allegations  contained  in  such  pleadings. 
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[Chap.  209. 


Attachment 
of  husband's 
property  in 
Buch  case. 

1878,  199,  5  2. 

1879,  31. 

P.  S.  U7,  5  35. 


Section  3.3.     Upon  such  petition,  an  attachment  of  the  husband's  1 

property  may  be  made  as  upon  a  libel  for  divorce;  and  sections  seven-  2 

teen,  thirty-three  and  thirty-five  of  chapter  two  hundred  and  eight  shall  3 

apply  to  proceedings  upon  such  petition,  so  far  as  appropriate.  4 


R.  L.  153,  §  35. 
150  Mass.  92. 
163  Mass.  530. 


186  Mass.  244. 
196  Mass.  509. 
208  Mass.  458. 


218  Mass.  73. 
239  Mass.  443. 
246  Mass.  270. 


pet'ition.  SECTION  34.     A  petition  under  section  thirty-two  or  thirty-six  may 

p*s''i47,  s  34.  ^^  brought  in  the  county  where  either  of  the  parties  lives,  except  that  if 
is4^Mass'  557*'  *^^  petitioner  has  left  the  county  where  the  parties  have  lived  together 

and  the  respondent  still  lives  therein,  the  petition  shall  be  brought  in 

that  county. 


Section  35.    If  a  court  having  jurisdiction  has  entered  a  decree  that  a 


Conveyance 
and  will  of 

Uvin''^apart™'"'  D^^rried  woman  has  been  deserted  by  her  husband  or  is  living  apart  from 

1884.  301.    ' "    '  " 

1885,  255,  §  1. 
R.  L.  153,  §  36. 
1924,  345,  §  1. 
184  Mass.  488. 
220  Mass.  197. 
249  Mass.  219. 


him  for  justifiable  cause,  she  may  convey  her  real  estate  in  the  same 
manner  and  with  the  same  effect  as  if  she  were  sole;  and  the  surviving 
husband  shall  not  be  entitled  under  section  fifteen  of  chapter  one  hun- 
dred and  ninety-one  to  waive  the  provisions  of  a  will  made  by  her  or  to 
claim  such  portion  of  her  estate  as  he  would  take  if  she  had  died  intes- 
tate, nor  shall  he  be  entitled  upon  her  death,  if  she  leaves  a  will,  to  his 
tenancy  by  curtesy  in  her  estate,  as  provided  in  section  one  of  chapter 
one  hundred  and  eighty-nine. 


1 

2 
3 
4 
5 
6 
7 
8 
9 
10 


Conveyance 
and  will  of 
husband  living 
apart. 
1906,  129. 

1919,  333,  5  27. 

1920.  2, 
1924,  345,  §  2. 
198  Mass.  136. 
244  Mass.  14. 


Section  36.  A  probate  court  may  upon  petition  of  a  husband  or,  if 
he  is  insane,  of  his  guardian  or  next  friend,  enter  a  decree  that  said 
husband  has  been  deserted  by  his  wife  or  that  he  is  living  apart  from 
her  for  justifiable  cause,  and  he  may  thereafter  convey  his  real  estate 
in  the  same  manner  and  with  the  same  effect  as  if  he  were  sole;  and  the 
surviving  wife  shall  not  be  entitled  under  section  fifteen  of  chapter  one 
hundred  and  ninety-one  to  waive  the  provisions  of  a  will  made  by  him 
or  to  claim  such  portion  of  his  estate  as  she  would  take  if  he  had  died 
intestate,  nor  shall  she  be  entitled  upon  his  death,  if  he  leaves  a  will, 
to  dower  in  his  estate,  as  provided  in  section  one  of  chapter  one  hun- 
dred and  eighty-nine.  Section  seventeen  of  chapter  two  hundred  and 
eight  shall  apply  to  proceedings  upon  such  petition,  so  far  as  applicable. 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 


Support,  etc., 
of  children  of 
parents  living 
separately. 
1856,  24. 
G.  S.  107, 
H  36,  37. 
P.  S.  147,  5  36. 
1887,  332,  §  2. 
R.  L.  153,  §  37. 

1919,  333,  §  2S. 

1920,  2. 

138  Mass.  449. 
162  Mass.  375. 


Section  37.     If  the  parents  of  minor  children  live  apart  from  each  1 

other,  not  being  divorced,  the  probate  court  for  the  county  in  which  2 

said  minors  or  any  of  them  are  residents  or  inhabitants,  upon  petition  3 

of  either  parent,  or  of  a  next  friend  in  behalf  of  the  children  after  notice  4 

to  both  parents,  shall  have  the  same  power  to  make  decrees  relative  to  5 

their  care,  custody,  education  and  maintenance,  and  to  revise  and  alter  6 

such  decrees  or  make  new  decrees,  as  the  superior  court  has  relative  to  7 

children  whose  parents  are  divorced.  8 

189  Mass.  281.  227  Mass.  77.  236  Mass.  248.  271  Mass.  252 


Chap.  210.] 
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CHAPTER    210. 

ADOPTION  OF  CHILDREN  AND  CHANGE  OF  NAMES. 


Sect. 

adoption  of  children. 

When  adoption  permitted. 

Written   consent   of   certain   persons 

required. 
Consent  not  required  in  certain  cases. 

Notice  of  petition  if  child  supported 

by  town,  etc. 

4.  Notice. 

5.  Proceedings   upon   failure   to   object 

after  notice. 
5A.  Adoption  of  children  under  fourteen 
regulated. 

6.  Decree  of  court  and  its  effect. 

7.  Rights  of  adopted  child  as  to  succes- 

sion to  property. 


1. 


3. 


9. 


10. 
11. 


Sect. 
8.      Rights  of  adopted  child  under  wills, 
trusts,  etc. 
Rights  in    this  commonwealth   of   a 

child  adopted  in  another  state. 
Effect  of  second  adoption. 
Appeals. 

IIA.  Newspaper  advertisements  relative  to 
adoption  of  children  regulated. 
Penalty. 

CHANGE    OF   NAMES. 

12       Petitions  for  change  of  name. 

13.  Notice  and  certificate. 

14.  Annual  return  of  changes. 


ADOPTION   OF  CHILDREN. 

'  1  Section  1.    A  person  of  full  age  may  petition  the  probate  court  in  the 

2  county  where  he  resides  for  leave  to  adopt  as  his  child  another  person 

3  younger  than  himself,  unless  such  other  person  is  his  or  her  wife  or  hus- 

4  band,  or  brother,  sister,  uncle  or  aunt,  of  the  whole  or  half  blood.    If  the 

5  petitioner  has  a  husband  or  wife  living,  competent  to  join  in  the  petition, 

6  such  husband  or  wife  shall  join  therein,  and  upon  adoption  the  child 

7  shall  in  law  be  the  child  of  both.    If  a  person  not  an  inhabitant  of  this 

8  commonwealth  desires  to  adopt  a  child  residing  here,  the  petition  may 

9  be  made  to  the  probate  court  in  the  county  where  the  child  resides. 

203  Mass.  556.  206  Mass.  294.  226  Mass.  396.  240  Mass.  18. 

1  Section  2.    A  decree  for  such  adoption  shall  not  be  made,  except  as 

2  hereinafter  provided,  without  the  written  consent  of  the  child,  if  above 

3  the  age  of  fourteen;  of  her  husband,  if  she  is  a  married  woman;  of  the 

4  lawful  parents  or  surviving  parent;   of  the  mother  only  of  the  child,  if 

5  illegitimate;    or  of  the  person  substituted  for  any  of  the  above  named 

6  by  this  chapter.     Illegitimacy  shall  in  no  case  be  expressly  averred 

7  upon  the  record.    A  person  whose  consent  is  hereby  required  shall  not 

8  thereby  be  debarred  from  being  the  adopting  parent.    If  the  child  has 

9  been  previously  adopted,  a  subsequent  decree  of  adoption  of  the  child 

10  shall  not  be  made  without  the  written  consent  of  the  previous  adopting 

11  parents  or  parent  surviving,  nor  unless  notice  of  the  subsequent  peti- 

12  tion  for  adoption  has  been  given  to  the  persons  whose  consent  to  the 

13  original  adoption  was  required  under  this  section;   but  such  subsequent 

14  decree  may  be  made  without  the  consent  of  such  persons.  Notice  of 
1.5  any  petition  for  adoption  shall  be  given  to  the  guardian  of  the  child,  if 
16  any. 

1  Section  3.    The  consent  of  the  persons  named  in  the  preceding  sec-  Consen^not 

2  tion,  other  than  the  child  or  her  husband,  if  any,  shall  not  be  required  ce?t"aTn  <-a"e8. 

3  if  the  person  to  be  adopted  is  of  full  age,  nor  shall  the  consent  of  any  p°i^tnl{ 


When  adop- 
tion permitted. 
1851.324, 
§§  1,4. 

G.  S.  110,  5  1. 
1871,  310,  §  1. 
1876,  213, 
§§  10.  11. 
P.  S.  148,  §  1. 
R.  L.  154,  5  1. 
124  Mass.  592. 
137  Mass.  346. 
171  Mass.  99. 
183  Mass.  404. 
195  Mass.  187. 


Written  eon- 
sent  of  certain 
persons 
required. 

1851,  324, 
§§2,  3. 

1852,  262. 

1853,  31. 
G.  S.  110. 
§§2.5. 
1871,310. 
§§2.  4. 

1876,  213,  §  2. 
P.  S.  148,  §  2. 
R.  L.  154,  §2. 
1902,  544,  §  22. 
1904,  302. 
1929.  221,  §  1. 
115  Mass.  262. 
137  Mass.  346. 
154  Mass.  378. 
195  Mass.  187. 
240  Mass.  18. 
256  Mass.  140. 
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child  sup- 
ported by 
town,  etc. 
1853,  402. 
1859, 61,  ! 
G.  S.  110, 

1871,  310, 
§§3,6. 

1872,  311, 
1876,  213, 
§§3,4. 
P.  S.  148, 
1886,  101, 
1898,  433, 
R.  L.  154, 
1907,  405. 
1919,  350, 
192S,  155, 
137  Mass. 
183  Mass. 
195  Mass. 
240  Mass. 


1. 

§3. 

§1. 


§3. 
§4. 
§  24. 
§3. 

§  87. 
§  57. 
346. 
404. 
187. 
18. 


such  person  other  than  the  child  be  required  if  such  person  is  adjudged  4 

by  the  court  hearing  the  petition  to  be  hopelessly  insane,  or  is  impris-  5 

oned  in  the  state  prison  or  in  a  house  of  correction  in  this  common-  6 

wealth  under  sentence  for  a  term  of  which  more  than  three  years  re-  7 

main  unexpired  at  the  date  of  the  petition ;  or  if  he  has  wilfully  deserted  8 

and  neglected  to  provide  proper  care  and  maintenance  for  such  child  9 

for  two  years  last  preceding  the  date  of  the  petition;   or  if  he  has  suf-  10 

fered  such  child  to  be  supported  for  more  than  two  years  continuously  11 

prior  to  the  petition  by  an  incorporated  charitable  institution  or  by  a  12 

town  or  by  the  commonwealth;  or  if  he  has  been  sentenced  to  imprison-  13 

ment  for  drunkenness  upon  a  third  conviction  within  one  year  and  14 

neglects  to  provide  proper  care  and  maintenance  for  such  child;    or  if  15 

such  person  has  been  convicted  of  being  a  common  night  walker  or  a  16 

lewd,  wanton  and  lascivious  person,  and  neglects  to  provide  proper  17 

care  and  maintenance  for  such  child.    A  giving  up  in  writing  of  a  child,  18 

for  the  purpose  of  adoption,  to  an  incorporated  charitable  institution  19 

shall  operate  as  a  consent  to  any  adoption  subsequently  approved  by  20 

such  institution.     Notice  of  the  petition  shall  be  given  to  the  depart-  21 

ment  of  public  welfare,  if  the  child  is  supported  by  a  town  or  by  the  22 

commonwealth,  and  if  the  child  is  supported  by  a  town,  notice  shall  also  23 

be  given  to  the  board  of  public  welfare  thereof,  and  in  Boston  said  24 

notice  shall  be  given  both  to  the  overseers  of  the  public  welfare  in  the  25 

city  of  Boston  and  to  the  institutions  department.  26. 


Notice. 
1859,  61,  5  2. 
G.  S.  110,  §4. 
1864,  213,  §  1. 

1871,  310,  §  5. 

1872,  311,  §  3. 
1876,  213.  §  5. 
P.  S.  148.  §  4. 
R.  L.  154,  §4. 
1915,  53. 
1919,  350,  §  87. 
1929,  221,  §  2. 
137  Mass.  84,  , 
346. 

154  Mass.  378. 
240  Mass.  18. 


Section  4.  If  the  written  consent  required  by  the  two  preceding 
sections  is  not  submitted  to  the  court  with  the  petition,  the  court  shall 
order  notice  by  personal  service  upon  the  parties  of  an  order  of  notice, 
in  such  form  as  shall  be  prescribed  under  section  thirty  of  chapter  two 
hundred  and  fifteen,  or,  if  the  parties  are  not  found  within  this  com- 
monwealth, by  publication  of  said  order  of  notice  once  in  each  of  three 
successive  weeks  in  such  newspaper  as  the  court  orders,  the  last  pub-  7 
lication  to  be  seven  days  at  least  before  the  time  appointed  for  the  S 
hearing,  and  the  court  may  require  additional  notice  and  consent.  But  9 
if  such  child  is  of  unknown  parentage  and  is  a  foundling,  publication  as  10 
herein  set  forth  shall  not  be  required ;  but  notice  of  the  petition  shall  be  1 1 
given  to  the  department  of  public  welfare.  12 


Proceedings 
upon  failure  to 
object  after 
notice. 

1851,  324,  §  2. 
1853.  31. 
G.S.  110,  §2. 


Section  5.     If,  after  such  notice,  a  person  whose  consent  is  required  1 

does  not  appear  and  object  to  the  adoption,  the  court  may  act  upon  the  2 

petition  without  his  consent,  subject  to  his  right  of  appeal,  or  it  may  3 

appoint  a  guardian  ad  litem  with  power  to  give  or  withhold  consent.  4 


1864,  213,  §  3. 
1876,  213,  §  6. 


P.  S.  148,  §5. 
R.  L.  154,  §  5. 


137  Mass.  346. 
256  Mass.  140. 


Adoption  of 
children  under 
fourteen 
regulated. 
1931,  342. 


Section  5A.     Upon  the  filing  of  a  petition  for  adoption  of  a  child  1 

under  the  age  of  fourteen,  notice  shall  be  given  to  the  department  of  pub-  2 

lie  welfare  which  shall  make  appropriate  inquiry  to  determine  the  con-  3 

dition  and  antecedents  of  the  child  for  the  purpose  of  ascertaining  4 

whether  he  is  a  proper  subject  for  adoption,  and  to  determine  whether  5 

the  petitioners  and  their  home  are  suitable  for  the  proper  rearing  of  the  6 

child,  due  regard  being  given  the  race  and  religion  of  the  child  and  of  7 

the  petitioners.     The  department  shall  submit  to  the  court  not  later  8 

than  thirty  days  after  receipt  of  such  notice,  or  within  such  further  9 

time  as  the  court  may  allow,  such  written  report  as  will  gi^•e  the  court  10 
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11  full  knowledge  as  to  the  desirability  of  the  proposed  adoption.     The 

12  court  may  require  such  further  investigation  and  report  by  the  depart- 

13  ment  as  may  be  necessary.     All  reports  submitted  hereunder  shall  be 

14  filed  separate  and  apart  from  the  other  papers  in  the  case,  and  shall  not 

15  at  any  time  be  open  to  inspection  except  by  the  parties  and  their  at- 

16  torneys,  unless  the  court,  for  good  cause  shown,  shall  otherwise  order. 

17  No  decree  shall  be  made  upon  such  a  petition  until  such  report  has  been 
IS  received,  nor  until  the  child  shall  have  resided  for  not  less  than  six 

19  months  in  the  home  of  the  petitioner;    provided,  that  for  good  cause 

20  shown  the  court  may,  in  its  discretion,  waive  the  requirement  of  resi- 

21  dence.    This  section  shall  not  apply  in  the  case  of  a  petition  for  adoption 

22  presented,  sponsored  or  recommended  by  any  charitable  corporation 

23  organized  under  general  or  special  laws  of  the  commonwealth  for  the 

24  purpose  of  engaging  in  the  care  of  children  and  principally  so  engaged. 

1  Section  6.     If  the  court  is  satisfied  of  the  identity  and  relations  of  the  Decree  of  court 

2  persons,  and  that  the  petitioner  is  of  sufficient  ability  to  bring  up  the  issi,  324, 

3  child  and  provide  suitable  support  and  education  for  it,  and  that  the  child  g.  siio, 

4  should  be  adopted,  it  shall  make  a  decree,  by  which,  except  as  regards  fs7i~*:uo, 

5  succession  to  property,  all  rights,  duties  and  other  legal  consequences  of  i^lyg  I13, 

6  the  natural  relation  of  child  and  parent  shall  thereafter  exist  between  the  p  |'  JJ^  ^  ^ 

7  child  and  the  petitioner  and  his  kindred,  and  such  rights,  duties  and  R.  l  is^,  1 6. 

,  ,  1      11  1  •  •  J  1      1  *i         l"**^  Mass.  568. 

8  legal  consequences  shall,  except  as  regards  marriage,  mcest  or  cohabita-  226  Mass.  479. 

9  tion,  terminate  between  the  child  so  adopted  and  his  natural  parents  '" 

10  and  kindred  or  any  previous  adopting  parent;    but  such  decree  shall 

11  not  place  the  adopting  parent  or  adopted  child  in  any  relation  to  any 

12  person,  except  each  other,  different  from  that  before  existing  as  regards 

13  marriage,  or  as  regards  rape,  incest  or  other  sexual  crime  committed 

14  by  either  or  both.     The  court  may  also  decree  such  change  of  name  as 

15  the  petitioner  may  request.     If  the  person  so  adopted  is  of  full  age,  he 

16  shall  not  be  freed  by  such  decree  from  the  obligations  imposed  by  sec- 

17  tion  six  of  chapter  one  hundred  and  seventeen  and  section  twenty  of 
IS  chapter  two  hundred  and  seventy-three. 


hiid 


1  Section  7.     A  person  adopted  in  accordance  with  this  chapter  shall  Jj^p{^,°' 

2  take  the  same  share  of  the  property  which  the  adopting  parent  could  sion°to"''J:o''". 

3  dispose  of  bv  will  as  he  would  have  taken  if  born  to  such  parent  in  lawful  frty-  ^^,  ,  ^ 

111  '11  111  1    ■  1  II  II  I  I  ISol,  324,  s  o. 

4  wedlock,  and  he  shall  stand  m  regard  to  the  legal  descendants,  but  to  no  g  s.  ho.  §  7. 

5  other  of  the  kindred  of  such  adopting  parent,  in  the  same  position  as  if  1876!  213!  §  s. 

6  so  born  to  him.     If  the  person  adopted  dies  intestate,  his  property  ac-  r.  l.\m,\^7. 

7  quired  by  himself  or  by  gift  or  inheritance  from  his  adopting  parent  or  \\l  l\lf^-  |^f; 

8  from  the  kindred  of  such  parent  shall  be  distributed  according  to  chapters  J^J  ^J»^^  Hf 

9  one  hundred  and  ninety  and  one  hundred  and  ninety-six  among  the  iss  Mass.  404. 

10  persons  who  would  have  been  his  kindred  if  he  had  been  born  to  his  adopt-  212  Kiass!  454! 

1 1  ing  parent  in  lawful  wedlock ;  and  property  received  by  gift  or  inheritance  225  Mass!  ee'' 

12  from  his  natural  parents  or  kindred  shall  be  distributed  in  the  same  man-  |2|  m^^^^  396. 

13  ner  as  if  no  act  of  adoption  had  taken  place.     The  apportionment  and  -^^  ^^^^^-  ^*° 

14  distribution  shall  be  ascertained  by  the  court.     A  person  shall  not  by 

15  adoption  lose  his  right  to  inherit  from  his  natural  parents  or  kindred. 

1  Section  S.    The  word  "child",  or  its  equivalent,  in  a  grant,  trust  ^j^hts^of^^.^^ 

2  settlement,  entail,  devise  or  bequest  shall  include  a  child  adopted  by  the  under  wiiis, 

3  settlor,  grantor  or  testator,  unless  the  contrary  plainly  appears  by  the  isTefna^ig. 

4  terms  of  the  instrument;    but  if  the  settlor,  grantor  or  testator  is  not  r.  l.\*54,\I. 
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Ill  Mass'  262'  himself  the  adopting  parent,  the  child  by  adoption  shall  not  have,  under  5 
144  Mass!  441.  gu^h  instrument,  the  rights  of  a  child  born  in  lawful  wedlock  to  the  6 
194  Mass!  54o!   adopting  parent,  unless  it  plainly  appears  to  have  been  the  intention  of    7 


212  Mass.  4o4.   ^^^  gettlor,  grautor  or  testator  to  include  an  adopted  child 


214  Mass. 


226  Mass.  396. 


251  Mass.  582. 


253  Mass.  55. 


Rights  in  this 
commonwealth 
of  a  child 
adopted  in 
another  state. 
1876.  213,  §  11 
P.  S.  148.  §  9. 
R.  L.  154.  §  9. 
124  Mass.  592. 


Section  9.    An  inhabitant  of  another  state,  adopted  as  a  child  in  1 

accordance  with  the  laws  thereof,  shall  upon  proof  of  such  fact  be  en-  2 

titled  in  this  commonwealth  to  the  same  rights  of  succession  to  prop-  3 

erty  as  he  would  have  had  in  the  state  where  he  was  adopted,  except  4 

so  far  as  such  rights  are  in  conflict  with  this  chapter.  5 

129  Mass.  243. 


ondido'tfon        Section  10.    If  the  child  has  been  previously  adopted,  all  the  legal  1 

1876, 213,  §  ij3.  consequences  of  the  former  decree  shall,  upon  a  subsequent  adoption,  2 

R.  L.  154,  §  10.  determine,  except  so  far  as  any  interest  in  property  may  have  vested  3 

in  the  adopted  child,  and  a  decree  to  that  effect  shall  be  entered  on  the  4 

records  of  the  court.  5 

^85i*"32'4  5  8        Section  11.    The  supreme  judicial  court  may  allow  a  parent,  who,  1 

1859!  61. '§2.'    upon  a  petition  for  adoption,  had  no  personal  notice  of  the  proceedings  2 

§§  9, 10. '         before  the  decree,  to  appeal  therefrom  within  one  year  after  actual  notice  3 

1876;  213: 1 12:  thereof,  if  he  first  makes  oath  that  he  was  not,  at  the  time  of  filing  such  4 

R.  l.\'m.\Vi.  petition,  undergoing  imprisonment  as  specified  in  section  three,  or  that,  5 

154  M.SS.  574.  j£  gQ  imprisoned,  he  has  since  been  pardoned  on  the  ground  of  innocence  6 

or  has  had  his  sentence  reversed.  7 


Newspaper 
advertisements 
relative  to 
adoption  of 
children 
regulated. 
Penalty. 
1931,376. 


Section  11  A.  No  person  shall  cause  to  be  published  in  a  newspaper 
circulated  in  the  commonwealth  an  advertisement  or  notice  of  a  child 
offered  or  wanted  for  adoption  without  first  obtaining  the  written 
approval  of  the  department  of  public  welfare  to  such  advertisement  or 
notice  and  stating  therein  the  fact  of  such  approval.  Violation  of  this 
section  shall  be  punished  by  a  fine  of  not  less  than  ten  or  more  than  one 
hundred  dollars. 


change  of  nmies. 

Section  12.  A  petition  for  the  change  of  name  of  a  person  may  be 
heard  by  the  probate  court  in  the  county  where  the  petitioner  resides. 
No  change  of  the  name  of  a  person,  except  upon  the  adoption  of  a  child 
under  this  chapter  or  upon  the  marriage  or  divorce  of  a  woman,  shall  be 
R.  L."54,\\^2.  lawful  unless  made  by  said  court  for  a  sufficient  reason  consistent  with 
public  interests. 


Petitions  for 
change  of 
name. 

1851,  256,  5  1 
1854,  24. 
G.  S.  110, 
§§  11,  13. 


Notice^and  Section  13.     The  court  shall,  before  decreeing  a  change  of  name, 

1851, 256,  §  2.  require  public  notice  of  the  petition  to  be  given  and  any  person  may  be 
PS.  i48,'§  13.'  heard  thereon,  and,  upon  entry  of  a  decree,  the  name  as  established 
1930,'  153,'  1 1"  thereby  shall  be  the  legal  name  of  the  petitioner,  and  the  register  may 
1931, 115, 5 1.  jggyg  ^  certificate,  under  the  seal  of  the  court,  of  the  name  as  so  estab- 
lished. 


Annua^  return        SECTION  14.    Each  register  of  probatc  shall  annually,  in  December,  1 

1851, 256, 5  4.    make  a  return  to  the  state  secretary  of  all  changes  of  names  made  in  2 

G.  S.  110,  §  14.   ,  .  Q 

P.  s.  148, 5 14.  his  court.  -^ 


1897,  89. 


R.  L.  154.  §  14. 
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COURTS,  JUDICIAL  OFFICERS  AND  PROCEEDINGS  IN  CIVIL 

CASES. 


TITLE    I. 

COURTS  AND  JUDICIAL  OFFICERS. 

(For  the  Land  Court  see  Chapter  1S5.) 

Chapter  211.  The  Supreme  Judicial  Court. 

Chapter  212.  The  Superior  Court. 

Chapter  213.  Provisions  Common  to  the  Supreme  Judicial  and  Superior  Courts. 

Chapter  214.  Equity  Jurisdiction  and  Procedure  in  the  Supreme  Judicial  and 

Superior  Courts. 

Chapter  215.  Probate  Courts. 

Chapter  216.  Courts  of  Insolvency. 

Chapter  217.  Judges  and  Registers  of  Probate  and  Insolvency. 

Chapter  218.  District  Courts. 

Chapter  219.  Trial  Ju.stices. 

Chapter  220.  Courts  and  Naturalization. 

Chapter  221.  Clerks,  Attorneys  and  Other  Officers  of  Judicial  Courts. 

Chapter  222.  Justices  of  the  Peace,  Notaries  Public  and  Commissioners. 


CHAPTER    211. 

THE  SUPREME  JUDICIAL  COURT. 


Sect. 

1.  Number  of  justices. 

2.  Quorum. 

3.  Superintendence  of  inferior  courts. 

4.  Removal  of  certain  officers. 

5.  Questions  of  law  to  be  heard  by  full 

court. 

6.  Reservation  of  questions  of  law. 

7.  Law  questions,  when  argued. 

8.  Judgment  or  rescript  after  decision. 

9.  Contents  of  rescripts,  etc. 

10.  Frivolous  exceptions,  etc. 

11.  Late  entry  of  appeal. 

12.  Law  sitting  for  the  commonwealth. 

13.  Other  law  sittings. 


Sect. 

14.  Transfer  of  cases  by  full  court. 

15.  Hearings  in  certain  criminal  cases. 

16.  Hearings  in  Boston  of  questions  arising 

in  other  counties. 

17.  Jury  sittings. 

18.  Sittings  at  Fall  River. 

19.  Dukes  County  or  Nantucket  cases  to 

be  tried  in  Bristol. 

20.  Powers   of   justices   at   jury   and   law 

sittings. 

21.  .\udit  of  accounts,  etc. 

22.  Salaries,  etc. 

23.  Clerical  assistance,  etc. 


1  Section  1.     The  supreme  judicial  court  shall  consist  of  one  chief  j?^^"^^^!' °f 

2  justice  and  six  associate  justices. 


Decl.  of  Rights,  art.  29. 
(Const.  Rev.  art.  29.) 
1699-1700,3.  5  1. 
1780.  17. 
1782,9,  §  1. 


1799.  82.  §  1. 
1804.  105,  §  1. 
1823,  98. 
R.  S.  81,  §  1. 


1837,  78. 
1840.  87,  §  6. 
1848,  9. 
1852,  127,  S  1. 


G.  S.  112,  §  1. 
1873,  40. 
PS.  150,  §  1. 
R.  L.  156,  i  1. 


2652 


SUPREME  JUDICIAL  COURT. 


[Chap.  211. 


Quorum. 
1699-1700, 
3,  §  1. 
1780,  17. 
1782,  9,  §  1. 


Section  2.  The  full  court  shall  be  the  supreme  judicial  court  in  1 
banc,  and  four  justices  shall  constitute  a  quorum  to  decide  all  matters  2 
required  to  be  heard  by  it.  S 


1800,  71,  §  1. 
R.  S.  81,  §  11. 


1852,  127,  §  2. 
1859,  196,  §  39. 


G.  S.  112,  §  2. 
P.  S.  150,  5  2. 


1883,  223,  5  2. 
R.  L.  156,  §  2. 


Superintend- 
ence of  in- 
ferior courts. 
1782,  9,  §  2. 
R.  S.  81, 
§§4,5. 

1859,  196,  §  38. 
G.  S.  112,  §3. 
P.  S.  150,  5  3. 
R.  L.  156,  §  3. 
3  Cush.  212. 
8  Cush.  529. 


Section  3.    The  supreme  judicial  court  shall  have  general  superin-  1 

tendence  of  all  courts  of  inferior  jurisdiction  to  correct  and  prevent  2 

errors  and  abuses  therein  if  no  other  remedy  is  expressly  provided;  and  3 

it  may  issue  writs  of  error,  certiorari,  mandamus,  prohibition,  quo  war-  4 

ranto  and  all  other  writs  and  processes  to  such  courts  and  to  corpora-  5 

tions  and  indi\'iduals  which  may  be  necessary  to  the  furtherance  of  6 

justice  and  to  the  regular  execution  of  the  laws.  7 

2  Allen,  463.  163  Mass.  446.  208  Mass.  528.  260  Mass.  369. 

102  Mass.  310.  167  Mass.  123,  424.  222  Mass.  542. 

123  Mass.  418,  460.  188  Mass.  443.  239  Mass.  349. 

127  Mass.  50,  254.  197  Mass.  194.  254  Mass.  103. 


267  Mass.  343. 
272  Mass.  417. 


Removal  of 
certain  officers. 
1856,  173.  §  7. 
G.  S.  112,  I  4. 
1876,  209. 
P.  S.  150,  5  4. 
1897,  224. 
R.  L.  156,  §  4. 
11  Gray,  206. 
1  Allen,  358. 

239  Mass.  458. 

240  Mass.  264. 


Section  4.    A  majority  of  the  justices  may,  if  in  their  judgment  the  1 

public  good  so  requires,  remove  from  office  a  clerk  of  the  courts  or  of  2 

their  own  court;  and  if  sufficient  cause  is  shown  therefor  and  it  appears  3 

that  the  public  good  so  requires,  may,  upon  a  bill,  petition  or  other  4 

process,  upon  a  summary  hearing  or  otherwise,  remove  a  clerk  of  the  5 

superior  court  in  Suffolk  county,  or  of  a  district  court,  a  county  com-  6 

missioner,  sheriff,  register  of  probate  and  insolvency  or  district  attorney.  7 


Questions  of 
law  to  be 
heard  by  full 
court. 

1804,  105,  §  6. 
R.  S.  81,  §  13. 
G.  S.  112,  §5. 


Section  5.    Questions  of  law  arising  upon  exceptions  or  report,  upon  1 

appeals  from  the  superior  court,  upon  cases  stated  or  upon  special  verdicts  2 

and  all  issues  in  law,  except  as  otherwise  provided,  shall  be  heard  and  3 

determined  by  the  full  court.  4 


p.  S.  150,  §  7. 
R.  L.  156,  §  6. 
2  Met.  376. 


120  Mass.  86. 
137  Mass.  536. 
168  Mass.  297. 


170  Mass.  152. 
206  Mass.  408. 
215  Mass.  209. 


226  Mass.  430. 
242  Mass.  401. 


Reservation 
of  questions 
of  law. 

R.  S.  81,  §26. 
G.S.  112.  §  10. 
P.  S.  150,  §  8. 
R.  L.  156,  §  7. 
6  .\llen,  150. 
9  AUen,  159. 


Section  6.     Questions  of  law  arising  upon  a  trial  or  other  proceed-  1 

ing,  or  upon  a  motion  for  a  new  trial  by  reason  of  an  opinion,  direction,  2 

order  or  refusal  of  one  justice  in  matter  of  law,  may  be  reserved  for  the  3 

consideration  of  the  full  court,  and  so  much  of  the  case  as  is  necessary  4 

for  understanding  the  question  shall  be  reported.  5 


144  Mass.  260. 
161  Mass.  46. 


187  Mass.  509,  516. 
200  Mass.  386. 


201  Mass.  248. 
225  Mass.  399. 


whrnTrg^u'ed"^'  SECTION  7.  Unless  the  court  for  cause  shown  directs  otherwise, 
is5|,  196.  §^45.  questions  of  law  in  criminal  cases  which  are  entered  upon  the  docket  of 
1864,  111',  §  1.  the  full  court  shall  be  argued  in  their  order  and  before  any  civil  cases  are 
argued,  and  thereafter  questions  of  law  in  civil  cases  which  are  entered 
upon  said  docket  shall,  when  reached,  be  argued  in  their  order  if  either 
party  is  ready.  But  no  party  shall  be  compelled  to  be  ready  for  argument 
within  ten  days  after  the  question  has  been  duly  reserved  of  record  in  the 
court  in  which  the  case  is  pending. 


p.  S.  150,  §  9 
R.  L.  156,  I  8. 
1926,  329,  §  8. 
115  Mass.  335. 


Judgment  or 
rescript  after 
decision. 
1859,  196,  §  48, 
G.  S.  112,  §  11. 
1866,  220. 
p.  S.  150,  §  12. 
R.  L.  156,  §  U. 
4  Gray,  572. 
12  Allen,  201. 
109  Mass.  248. 


Section  8.  The  full  court  shall,  as  soon  as  may  be  after  the  decision 
of  the  questions  submitted  to  it,  make  and  enter  a  proper  order,  direction, 
judgment  or  decree  for  the  further  disposition  of  the  case,  or  cause  a 
rescript,  containing  a  brief  statement  of  the  grounds  and  reasons  of  the 
decision,  to  be  filed  therein;  or  it  may  by  a  writ  of  certiorari  or  other 
proper  process  remove  the  record  of  the  case,  or  order  it  to  be  removed. 


1 
2 

3 
4 
5 
6 
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7  into  the  supreme  judicial  court,  there  enter  judgment,  and  remand  the  123  Mass.  4i8. 

8  record  to  the  court  from  which  it  was  removed  to  carry  such  judgment  130  Mas':  201! 

9  into  efFect,  or  instead  thereof,  the  full  court  may  order  a  new  trial  or  ^^^ 

10  further  proceedings  at  the  bar  of  the  supreme  judicial  court,  or  order 

1 1  sentence  to  be  awarded  or  execution  issued  in  said  court. 

1  Section  9.    The  records  and  rescripts  which  are  made  after  the  Contents  of 

2  decision  of  questions  of  law  shall  contain  a  brief  statement  of  the  reasons  isMjIge.Tis. 

3  therefor;    and  if  no  further  opinion  is  written  within  sixty  days,  the  p.|.i"|;|J|: 

4  reporter  shall  publish  the  case  with  the  opinion  contained  in  such  record  R  l.  ise,  §  12. 

5  or  rescript. 

1  Section  10.     If,  upon  the  hearing  of  an  appeal  or  exceptions  in  any  Frivolous  ex- 

2  proceeding,  it  appears  that  the  appeal  or  exceptions  are  frivolous,  im-  i82o',°79'.  1 5. 
.3  material  or  intended  for  delay,  the  court  may,  either  upon  motion  of  a  ^2,^§  le!  ^^'' 

4  party  or  of  its  own  motion,  award  against  the  appellant  or  excepting  p  s  }|o,'§il 

5  party  double  costs  Trom  the  time  when  the  appeal  was  taken  or  the  {sss,  223, 1 15. 

6  exceptions  were  allowed,  and  also  interest  from  the  same  time  at  the  2  bush.  465. 

7  rate  of  twelve  per  cent  a  year  on  any  amount  which  has  been  found  "13  Gray.  91: 

8  due  for  debt  and  damages,  or  which  he  has  been  ordered  to  pay,  or  for  120  Mass.  218, 

9  which  judgment  has  been  recovered  against  him,  or  may  award  any  f^iMass.  5S6. 

10  part  of  such  additional  costs  and  interest. 

126  Mass   21  181  Mass.  120.  208  Mass.  270.  250  Mass.  268,  580. 

130  Mass.  265.  182  Mass.  439.  210  Mass.  346.  256  Mass.  269. 

158  Mass.  590.  192  Mass.  147.  225  Mass.  231.  258  Mass.  525. 

1      Section  11.     If,  by  mistake  or  accident,  an  appeal  from  the  superior  Late  entry 
'2  court  or  a  bill  of  exceptions  which  has  been  allowed  by  the  supreme  ngf.^f,  §  i. 

3  judicial  court  or  the  superior  court  is  not  duly  entered  in  the  full  court,  f^  i^^^j, 

4  that  court,  upon  petition  filed  within  one  year  after  the  appeal  or  bill  p  |  {so.fn: 

5  of  exceptions  should  have  been  entered,  and  upon  terms,  may  allow  the  f  ^J;t^||i^  ^*- 

6  appellant  to  enter  his  appeal  or  the  excepting  party  to  enter  his  bill  of  uV  Mass.  279. 

7  exceptions.     But  no  security  by  bond,  attachment  or  otherwise  which  254  Mass:  137: 

8  has  been  discharged  by  the  omission  to  enter  an  appeal  or  bill  of  excep- 

9  tions  shall  be  revived  or  continued  in  force  by  the  entry  thereof. 

1  Section  12.     A  law  sitting  of  the  court  for  the  commonwealth  shall  be  Law  sitting 

2  held  annually  at  Boston  on  the  first  Wednesday  of  January  and  may  be  monwea'ith.' 

3  adjourned  to  places  and  times  most  conducive  to  the  despatch  of  business  g.""!:  n2,'  §  lei 

4  and  to  the  interests  of  the  public.    At  such  sitting,  questions  of  law  arising  J,i|  \l^-  ^  3^. 

5  in  criminal  cases  in  any  county  in  the  commonwealth,  questions  of  law  J^''^l\56  §15 

6  arising  in  civil  cases  in  the  counties  of  Barnstable,  Essex,  Middlesex,  1903. 54.  §1^ 

7  Norfolk,  Plymouth  and  Suffolk,  and,  by  cfonsent  of  the  parties  filed  in  1926;  329',  §  9! 

8  the  case,  such  questions  arising  in  civil  cases  in  other  counties,  and  such 

9  questions  for  which  no  other  provision  is  made,  shall  be  entered  and 

10  determined. 

1  Section  13.     For  hearing  questions  of  law  arising  in  the  following  other  law 

2  counties,  law  sittings  shall  be  held  once  in  each  year  in  September  and  mlsl^g,'  §  1. 

3  October  at  such  times  as  the  court  shall  by  rule  determine : 

1799,82,  §§2,3.  1828,2.  R.  L.  156,  §  16. 

1800,  71,  §2.  R.  S.  81.  §50.  1903,54,5  2. 

1802,  39.  1859,  196,  §  36.  1915,  107,  §  2. 

1804,105,55  2,3.  G.S.  112.  527.  1920,386. 

1820,14,55  1,6.  P.  S.  150,  5  31. 

4  For  Berkshire,  at  Pittsfield.  ?8"S9?'5 1. 

1868,  325,  5  1. 
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Franklin  and 
Hampshire. 
1861,  99.  §  2. 

Hampden. 

Worcester. 


Bristol,  Dukes 
County  and 
Nantucket. 


For  Franklin  and  Hampshire,  alternately  at  Greenfield  and  North-  5 

ampton,  the  sitting  at  Northampton  being  in  the  even  year.  6 

For  Hampden,  at  Springfield.  7 

For  Worcester,  at  Worcester.  8 

1S85,  48. 

For  Bristol,  Dukes  County  and  Nantucket,  at  Taunton.  9 

1861,  206.  1877,  178,  §  3.  1891,  287,  5  1. 

Provided,  that  when  no  case  has  been  set  down  for  oral  argument  at  10 
least  two  weeks  before  the  day  determined  for  any  one  of  the  said  sittings,  11 
the  sitting  may  be  omitted;  and  if  only  one  case  shall  have  been  set  12 
down  for  oral  argument,  that  case  may  be  transferred  to  any  other  of  13 
said  sittings  which  may  be  most  accessible  and  convenient  for  the  parties,  14 
or  to  a  sitting  for  the  commonwealth  if  the  parties  so  agree.  15 


Transferof  SECTION  14.     The  fuIl  court  sitting  in  anv  countv,  or  for  the  com-  1 

court.  monwealth,  shall  have  jurisdiction  of  all  questions  of  law  and  of  all  2 

R.  l'.  156.  §  17.  cases  and  matters  at  law  or  in  equity,  civil  or  criminal,  which  arise  3 

162  Mass!  90.     In  any  county  other  than  that  in  or  for  which  it  is  sitting,  and  which  4 

might  properly  be  heard  and  determined  by  it  sitting  for  such  county;  5 

and,  upon  the  application  of  a  party,  the  full  court  may  order  any  such  6 

questions  of  law,  or  case  or  matter,  to  be  entered  and  determined  by  7 

the  full  court  sitting  in  any  county,  or  for  the  commonwealth.  8 


Hearings  in  SECTION  15.    The  cxccptions  alleged  at  the  trial  of  a  criminal  case  in 

inai  cases.         any  county,  not  subject  to  the  provisions  or  sections  thirty-three  A  to 

p.  s.'i56'.'§2d.  thirty-three  G,  inclusive,  of  chapter  two  hundred  and  seventy-eight  in 

illl'.  III'.    ^'    accordance  with  said  provisions  or  not  made  subject  thereto  by  order 

f925,'  279,'  §  5^'  of  a  justicc  of  thc  superior  court  in  accordance  with  section  thirty-one 

leiVa^ss'.  9o!°'  of  said  chapter,  may  be  entered  and  determined  either  at  the  law  sitting 

of  the  supreme  judicial  court  held  for  the  county  in  which  they  arise,  or, 

upon  the  order  of  the  justice  presiding  at  the  trial,  at  the  sitting  of  the 

court  for  the  commonwealth  including  an  adjourned  sitting. 


Hearings  in 
Boston  of 
questions  aris- 
ing in  other 
counties. 
1859,  196,  §  36. 
G.S.  115,  §  13. 
F.S.  153,  §16. 
R.  L.  156,  §  19. 
1903,  54.  §  2. 
1915.  107,  5  2. 
162  Mass.  90. 
249  Mass.  299. 


Section  16.    If  the  justice  before  whom  an  action  or  proceeding  is  1 

tried  in  the  supreme  judicial  court  or  the  superior  court  in  counties  2 

other  than  Barnstable,  Essex,  Middlesex,  Norfolk,  Plymouth  or  Suf-  3 

folk  considers  that  a  question  of  law  which  arises  for  the  determination  4 

of  the  full  court  is  immaterial,  frivolous,  or  intended  merely  for  delay,  5 

or  that  the  interests  of  the  parties  or  of  the  public  require  a  more  speedy  6 

determination  thereof  than  can  be  reached  in  the  sitting  established  7 

for  the  county  in  which  the  action  or  proceeding  is  tried,  he  shall  so  8 

certify  and  order  the  questiSn  of  law  to  be  entered  and  heard  at  the  9 

sitting  of  the  court  for  the  commonwealth;  and  all  the  other  proceedings  10 

shall  be  the  same  as  if  the  question  had  arisen  in  one  of  the  above  named  11 

counties.  12 


Jury  sittings. 
1782,  9.  §  1. 

1799,  82, 
§§2,3. 

1800,  71,  §2. 
1802,  39. 
1804,  105, 
§§2,3. 


Barnstable. 

Berkshire. 
1868,  325,  i  1. 


Section  17.    Jury  sittings  of  the  court  shall  be  held  by  one  justice,  1 

who  shall  have  all  the  powers  not  expressly  reserved  to  the  full  court.  2 

If  there  are  pending  before  the  court  in  the  respective  counties  mat-  3 

ters  requiring  trial  by  jury,  such  sittings  shall  be  held  as  follows:  4 


1820,  14,  §§  1,  6. 

1828,  2. 

R.  S.  81,  §  59. 


1859,  196.  §  56. 
G.S.  112,  §28. 


P.  S.  150,  §32. 
R.  L.  156,  §  21. 


For  Barnstable,  at  Barnstable,  on  the  first  Tuesday  of  ]\Iay. 
For  Berkshire,  at  Pittsfield,  on  the  second  Tuesday  of  May. 


5 
6 
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7  For  Bristol,  Dukes  County  and  Nantucket,  at  Taunton,  on  the  third  SmySrc}"' 

8  Tuesday  of  April,  and  at  New  Bedford,  on  the  second  Tuesday  of  Nantucket. 

9  November. 

1S27,  135,  §  1.  1S60.  210.  1877,  178,  §  3.  1878,  151,  §  1. 

10  For  Essex,  at  Salem,  on  the  third  Tuesday  of  April  and  the  first  Tues-  E|sei.^^^  ^  ^ 

11  dav  of  November. 

1870,  351. 

12  For  Franklin,  at  Greenfield,  on  the  second  Tuesday  of  April.  Franklin. 

1860,  57,  §  1. 

1,3      For  Hampden,  at  Springfield,  on  the  fourth  Tuesday  of  April.  Hampden. 

14      For  Hampshire,  at  Northampton,  on  the  third  Tuesday  of  April.  Hampshire. 

1.3      For  Middlesex,  at  Lowell,  on  the  third  Tuesday  of  April,  and  at  Cam-  MMdiese^.^  ^ 
10  bridgs,  on  the  third  Tuesday  of  October. 

1837,  89,  §  2.  1860,  57,  §  2;  210,  §  1. 

17  For  Norfolk,  at  Dedham,  on  the  third  Tuesday  of  February.  Norfolk. 

18  For  Plymouth,  at  Plymouth,  on  the  second  Tuesday  of  May.  Plymouth. 

1860.  57.  §  3. 

19  For  Suffolk,  at  Boston,  on  the  first  Tuesday  of  April,  and  the  second  f87i°,'^68. 

20  Tuesday  of  September. 

21  For  Worcester,  at  Worcester,  on  the  second  Tuesday  of  April.  II59';  m"!' 

1  Section  18.     If  the  public  business  so  requires,  the  court  may  ad-  |^f,'^f4J. 

2  journ  an  established  sitting  for  the  county  of  Bristol  from  either  Taun-  ^''I'^^l^^^^i 

3  ton  or  New  Bedford  to  Fall  River,  in  the  manner  and  with  the  effect  of  R.  l.  i56,  §  22. 

4  an  adjournment  to  another  shire  town;  and  such  adjournment  shall  be 

5  subject  to  all  the  provisions  of  law  relative  to  adjournments  to  another 

6  shire  town. 

1  Section  19.    An  action,  suit  or  proceeding  arising  or  pending  in  the  Dukes  County 

2  county  of  Dukes  or  Nantucket,  which  is  cognizable  by  the  supreme  cases7obe' 

3  judicial  court  and  which  is  to  be  heard  before  one  justice,  shall  be  BHs'to" 

4  entered,  heard,  tried  and  determined  at  the  court  held  in  the  county  of  alub.S^sb. 
■5  Bristol,  in  all  respects  as  if  the  same  court  were  held  in  the  county  of  \f^l-^  \l\'^  |  f 

6  Dukes  or  Nantucket,  as  the  case  may  be;  and  all  matters  cognizable  by  ^  |, 'f^g^^^^a, 

7  the  full  court  arising  or  pending  in  the  county  of  Dukes  or  Nantucket  243  iviass.' sie. " 

8  shall  be  heard  and  determined  as  if  arising  in  the  county  of  Bristol. 

1  Section  20.     Four  or  more  justices  present  at  a  jury  sitting  shall  ^^"""""at 

2  have  the  powers  of  a  full  court.    One  justice  present  at  a  law  sitting  ^j'^^^^^g"^ '"" 

3  shall  have  the  same  authority  as  at  a  jury  sitting. 

R.  S.  81,  §38.  G.  S.  112,  §18.  R.  L.  156,  §  24. 

1859,  196,  §  39.  P.  S.  150,  §  36. 

1  Section  21.     The  full  court,  sitting  for  the  commonwealth,  shall  ^Jl\\°ltr 

2  examine  and  audit  all  accounts  for  services  and  expenses  incident  to  g.  s.  112, 539. 

3  said  court,  and  they  shall  be  paid  by  the  commonwealth. 

p.  S.  150,  §  38.  R.  L.  156,  §  25. 

1  Section  22.    The  chief  justice  of  the  court  shall  receive  a  salary  of  ffed.'o'f  ^"'' 

2  fifteen  thousand  dollars  and  each  associate  justice  a  salary  of  fourteen  fy'fo'l'."'' ^^" 

3  thousand  dollars,  and  the  chief  justice  and  each  associate  justice  shall  1789!  44. 

4  annually  receive  from  the  commonwealth,  upon  certificate  of  the  chief  i809i  13. 
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R.  S.  81,  5  61- 

1843.  9. 

1844,  24. 


justice,  the  amount  of  the  expenses  incurred  by  them  in  the  discharge    5 
of  their  duties.  6 


1856,  10. 
G.  S.  112,  5  40. 
1866,  46,  §  1. 
1872,  160. 


P.  S.  150.  §39. 
1888,  274,  §  1. 
1892,  104. 
1900,  385,  §  1. 


R.  L.  156,  §  26. 
1911,  743,  §  1. 
1919,  288,  §  1. 


1920,  627,  §§  1,  4,  6. 
1928,  295,  §  1. 
1931,  426,  §  281. 


SSstTnce  etc  SECTION  23.  The  justices  of  the  court  shall  be  allowed  annually  for 
1891, 89. '  law  clerks,  stenographers  and  other  clerical  assistance  such  amount  as 
1914,'  619.'  '  shall  be  appropriated  by  the  general  court,  to  be  paid  by  the  common- 
wealth upon  the  certificate  of  the  chief  justice. 

G.  L.  Ced.  of  1920)  221,  §  90.  1922,  228,  §  2. 


1919,  242. 


CHAPTER    212 

THE  SUPERIOR  COURT. 


Sect. 

1.  Number  of  justices. 

2.  Court,  how  held. 

3.  Exclusive  original  jurisdiction. 

4.  Concurrent  jurisdiction. 

5.  Appellate  civil  jurisdiction. 

6.  Criminal  jurisdiction. 

7.  Transmission  of  indictment. 

8.  Security  to  stand  upon  appeal. 

9.  Decrees  of  supreme  judicial  court  to 

be  recorded. 

10.  Judgment  final  by  agreement. 

11.  [Repealed.] 

12.  Affirmation   of  judgment  of  district 

court  upon  non-entry  of  appeal. 

13.  Late  entry  of  appeal. 

14.  Sittings  of  court. 

15.  Jury  sessions  in  Suffolk. 

16.  Speedy  trials  in  Suffolk. 

17.  Adjournment    to    place    other    than 

shire  town. 


Sect. 

18.  Special  adjourned  criminal  session  at 

Brockton. 
18.4..  [Repealed.] 

19.  Clerk's  office. 
19.A.  Special  master. 

20.  Separation  of  civil  and  criminal  busi- 

ness, except  as  to  jurors. 

21.  Special  sittings  for  criminal  business. 

22.  Return  day  in  criminal  cases. 

23.  Assembling  of  grand  jury. 

24.  Precedence  of  certain  prosecutions. 

25.  Extension  of  sitting. 

26.  Custody  of  records. 

27.  Salaries,  etc. 

28.  Executive  clerk  to  chief  justice.    Mis- 

cellaneous expenses. 
28A.  Rules  of  court,  printing,  sale,  etc. 

29.  Speedy  trial  of  persons  held  in  jail  in 

default  of  bail. 


Number  of 
justices. 
1799,81,  §  1. 


Court,  how 
held. 

1820,  70,  5  1. 
R.  S.  82,  §  32. 
G.  S.  114,  §  2. 
P.  S.  152,  §  2. 
R.  L.  157,  §  2. 
1910,  555,  §  1. 
227  Mass.  598. 
261  Mass.  299. 


Exclusive 
original 
jurisdiction. 
1820,  79,  §  1. 
R.  S.  82,  §  2. 


Section  1.    The  superior  court  shall  consist  of  one  chief  justice  and     1 
thirty-one  associate  justices. 


1820,  79,  §  2 
R.  S.  82,  §  1 
86,  §  1. 
1843,  7.  §  4. 
1845,  155. 
1851,  330,  § 


1855,  449,  §  1. 
1859,  196,  §  7. 
G.  S.  114,  §  1. 
1875,  230. 
P.  S.  152,  §  1. 
1886,  31. 


1888,  58. 
1892,  271. 
1896,  526. 
R.  L.  1.57,  §  1. 
1902,  383. 


1903,  472,  §  2. 
1907,  286. 
1911,  567. 
1922,  532,  §  3. 
1925,  304,  §  1. 


Section  2.  The  court  shall  be  held  by  one  of  the  justices,  and  when 
so  held  shall  have  and  exercise  all  the  power  and  jurisdiction  committed 
to  said  court.  The  chief  justice  shall  make  such  assignments  for  the  at- 
tendance of  a  justice  at  the  several  times  and  places  appointed  for  hold- 
ing the  court  as  will  be  most  convenient  and  as  will  insure  the  prompt 
performance  of  its  duties. 


Section  3.  The  court  shall  have  exclusive  original  jurisdiction  of  1 
writs  of  entry  for  the  foreclosure  of  mortgages,  and  of  real  and  mi.xed  2 
actions,  except  those  of  which  the  land  court  or  district  courts  have    3 
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4  jurisdiction,  of  complaints  for  flowing  lands,  and  of  claims  against  the  i84o,  sr, 

5  commonwealth.  »  •  • 

1842,  14.  §  1.  1880.28.  1917,326.  218  Mass.  463. 

1855,  449,  §  3.  P.  S.  152.  §§  3,  4.  1922,  532,  §  4.  247  Mass.  127. 

1859,  196,  §  1.  1887,  332,  §  1.  1931,  426,  §  104.  251  Mass.  198. 

G.  S.  114,  §§  3,  4.  R.  L.  157,  §3.  10  AUen,  420.  262  Mass.  297. 
1879,  255,  §  1. 

1  Section  4.    The  court  shall  have  original  jurisdiction  of  all  civil  ^™d"lct?on 

2  actions,  except  those  of  which  other  courts  have  exclusive  original  ;*„.s  ^2,  §4. 

.     ...  Iboo,  449,  s  3. 

3  jurisdiction. 

1859.  196,  §  1.  P   S.  1.52.  §§  3,  4.  1917,  320. 

G.  S.  114,  5§  3,  4.  R.  L.  157,  §§  3,  4. 

1  Section  5.     The  court  shall  have  jurisdiction  of  all  civil  actions  and  fu^fadjct'fon"'' 

2  proceedings  which  are  legally  brought  before  it  by  appeal  or  removal.        is2o,  79,  §  1. 

R.  S.  82.  §  3.  P.  S.  1.52,  §  5.  1890.  127,  §  1.  1899,  131,  §  2. 
1859,  196,  §  5.  1887.  332,  §  3.  1898,  562,  §  14.  R.  L.  157,  §  6. 
G.  S.  114,  §  5. 

1  Section  6.    The  court  shall  have  original  jurisdiction  of  all  crimes,  Criminal  juris- 

2  and  appellate  jurisdiction  of  crimes  tried  before  a  district  court  or  a  trial  i799?si,  §  i. 
'■]  justice.    Crimes  committed  in  that  part  of  Scituate  described  in  chapter  5*j2;  {33.^  ^' 

4  three  hundred  and  ninetv-four  of  the  acts  of  nineteen  hundred  and  twelve  \f3  [in' t  J' 
.5  shall  be  within  the  terntorial  jurisdiction  of  the  court  both  in  Norfolk  ^i^j  |1;  ^ '"• 

6  county  and  in  Plymouth  county,  and  arrests  and  service  of  process  in  86!§4. ' 

7  such  cases  may  be  made  by  an  officer  qualified  to  serve  criminal  process  1855!  449,  §  3. 

8  in  Cohasset.    Crimes  committed  in  any  part  of  Cambridge,  Watertown  a^l'nl,'  §5i 

9  or  Newton  lying  in  the  Charles  river  basin  shall  be  within  the  territorial  p'l?  ^50,  §5; 
10  jurisdiction  of  the  court  both  in  Middlesex  county  and  in  Suffolk  county.  \ll\  ^3ig  ^  ^ 

R.  L.  157,  §  7.  1912,394,8  1.  242  Mass.  427. 

1909,  524,  §  9.  235  Mass.  383.  254  Mass.  190. 

1  Section  7.    The  clerk  of  the  courts  for  the  county  in  which  an  in-  Transmission 

2  dictment  for  a  capital  crime  has  been   entered,   or,   in  the  county  of  Tsm^m.^Ts. 

3  Suffolk,  the  clerk  of  the  superior  court  for  criminal  business,  shall  forth-  is9^i.  379,V3*" 

4  with  send  notice  thereof,  with  a  copy  of  the  indictment,  to  the  chief  or  ^-  ^- 1^^'  ^  ^• 

5  first  justice  of  the  court  and  to  the  attorney  general.     Any  justice  of 

6  said  court  may  thereupon  appoint  a  time  for  the  arraignment  of  the 

7  prisoner,  which  shall  take  place  either  at  a  regular  sitting  or  on  a  day 

8  specially  assigned  therefor. 

1  Section  S.     If  an  appeal  or  a  bill  of  exceptions  in  a  case,  civil  or  Secunty  to 

2  criminal,  has  been  duly  entered  in  the  supreme  judicial  court,  any  se-  app'e'ir''"" 

3  curity  taken  in  the  case,  by  bond,  attachment  or  otherwise,  shall  stand  i8.59.*i96n^3i. 

4  as  if  no  judgment  had  been  rendered  or  exception  taken  in  the  superior  p  |  i'52'|i'' 

5  court,  until  final  judgment  shall  be  entered,  unless,  in  the  case  of  a  bill  R-  l-  157,  §  Ts. 
C  of  exceptions,  execution  is  awarded   because  the  exceptions  are  im- 

7  material,  frivolous  or  intended  for  delay. 

1  Section  9.    Orders  or  decrees  of  the  supreme  judicial  court  upon  Decrees  of 

2  questions  arising  in  a  case  pending  in  the  superior  court  shall  be  entered  daTcoStto'' 

3  of  record  in  the  superior  court,  and  such  case  shall  be  disposed  of  as  q  sTh.*^?  12 

4  law  and  justice  require,  conformably  to  the  rescript  or  order  of  the  ^  LY5"7Vf9 

5  supreme  judicial  court. 

103  Mass.  425.  124  Mass.  353. 
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Section  10.    Parties  to  an  action  submitted  to  the  determination  of 
the  court  may  agree  that  the  judgment  therein  shall  be  final. 

R.  S.  82,  511.  G.S.  114.  §13.  P.  S.  152,  §14.  R.  L.  157,  5  20. 


Section  11.  [Repealed,  1929,  265,  §  4.] 


Affirmation  of 
judgment  of 
district 
court  upon 
non-entry  of 
appeal . 
1783,  42,  §  6. 
R.  S.  85,  §15. 
G.  S.  120,  §  27. 


Section  12.  If,  upon  an  appeal  in  a  civil  action  or  proceeding  from 
a  judgment  of  a  district  court,  the  appellant  fails  to  enter  and  prose- 
cute his  appeal,  the  court  may,  upon  complaint  of  the  appellee,  affirm 
the  former  judgment  or  render  such  other  judgment  as  law  and  justice 
require. 

P  S   155,  §34.  1917,326.  171  Mass.  444. 

1893,  396,  §  30. 


R.  L.  157,  §  22. 


117  Mass.  279. 

118  .Mass.  418. 


207  Mass.  437. 
216  Mass.  113. 


Late  entry  of 

appeal. 

1791,  17. 

R.  S.  82,  §§  21- 

24. 

G.  S.  114,  §  15. 

P.  S.  152,  §  16. 

R.  L.  157,  §  23. 

117  Mass.  279. 

207  Mass.  437. 

216  Mass.  113. 


Section  13.  If,  by  mistake  or  accident,  an  appeal  to  the  superior 
court  is  not  duly  entered  therein,  or  if,  for  a  like  reason,  a  complaint 
founded  on  an  omission  to  enter  an  appeal  has  not  been  entered  by  the 
appellee,  the  court,  upon  petition  filed  within  one  year  after  the  appeal 
or  complaint  should  have  been  entered,  may  upon  terms  allow  the  ap- 
peal or  complaint  to  be  entered;  but  attachments  made  and  security 
given  in  the  original  action  shall  not  thereby  be  revived  or  continued 
in  force. 


Sittings  of 

court 

1799. 

81.  § 

1. 

Barnstable 

1833, 

51. 

1869, 

354. 

Berkshire. 

1850, 

258. 

1868, 

325, 

§1. 

1871. 

84. 

Bristol. 

1827, 

135, 

§2. 

1878, 

95. 

1888, 

314, 

§§  1, 

3. 

1891, 

287, 

§2. 

1899, 

140. 

Dukes  County, 

1825, 

107, 

§2. 

1827, 

18. 

Essex. 

1839, 

150. 

1849, 

39. 

1852, 

288. 

1860, 

62. 

1870, 

315. 

1885. 

191, 

§1. 

1889, 

461. 

1896, 

412. 

Franklin. 

1831, 

44. 

1889, 

327. 

Section  14.     Sittings  of  the  court  in  the  several  counties  shall  be 
held  as  follows: 


R.  S.  82.  §§  40. 
41;  86,  §  1. 
1855,  449,  §  7. 


1859.  196,  §  10. 
G.  S.  114,  §  16. 
P.  S.  152,  §  17. 


R.  L.  157,  §  24. 
183  Mass.  199. 


243  Mass.  472. 
261  Mass.  294. 


1891,  175. 


1899,  271. 


1902,  456,  §  2. 


1911,  430. 


1917,  88. 


For  Barnstable,  at  Barnstable,  the  first  Monday  of  April  and  the     3 
second  Mondav  of  October.  4 


For  Berkshire,  at  Pittsfield,  for  civil  business,  the  first  Mondays  of  5 

April   and   October;    for  criminal   business,   the  second  Mondays  of  6 

January  and  July.  " 

1904.  38. 

For  Bristol,  for  civil  business,  at  Taunton,  the  first  Monday  of  March  8 

and  the  second  Monday  of  September,  and  at  New  Bedford,  the  first  9 

Mondays  of  May  and  December;    for  criminal  business,  at  Taunton,  10 

the  first  Monday  of  February,  at  New  Bedford,  the  first  Monday  of  11 

June,  and  at  Fall  River,  the  first  Monday  of  November.  12 

For  Dukes  County,  at  Edgartown,  the  last  Tuesdays  of  April  and  13 

September.  14 

1833,  51.  1874,  34.  1889,  308. 

For  Essex,  for  civil  business,  at  Salem,  the  first  Mondays  of  June  and  15 

December;  at  Lawrence,  the  first  Monday  of  March;  and  at  Newbury-  16 

port,  the  second  Monday  of  November;  for  criminal  business,  at  Salem,  17 

the  second  Monday  of  January;   at  Newburyport,  the  second  Monday  18 

of  May;  and  at  Lawrence,  the  second  Monday  of  September.  19 


For  Franklin,  at  Greenfield,  the  second  Mondays  of  March,  July  and  20 
November.  21 

1898,  355. 
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22  For  Hampden,  at  Springfield,  for  civil  business,  the  first  Monday  of  fg^^Pf^"- 

23  March,  the  second  INlonday  of  June  and  the  fourth  Monday  of  October;  im4.  m. 

24  for  criminal  business,  the  first  Monday  of  May,  the  second  Monday  of  i849;53.' 

25  September  and  the  third  Monday  of  December. 

186S,  250.  1885,  27.  1904,  144.  1907,  26. 

26  For  Hampshire,  at  Northampton,  the  third  Monday  of  February,  the  Hampshire. 

27  first  ^Monday  of  June  and  the  third  ^londay  of  October. 

1852,114.  1911.254. 

28  For  ^Middlesex,  for  civil  bu.siness,  at  Lowell,  the  first  INIondays  of  ]^^- 

29  April  and  October,  and  at  Cambridge,  the  first  Monday  of  January;  i*:]^;^^^^^. 

30  for  criminal   business,   at  Cambridge,   the  first  Mondays  of  January,  [s^.i'i- 

31  February,  April,  May,  June,  October,  November  and  December,  and  ise?!  226,  §  2. 

32  at  Lowell,  the  first  Monday  of  March  and  the  Tuesday  after  the  first  1892;  391. 

33  Monday  of  September. 

1901,  162.  1903,  97.  1909,  197.  1921,  327. 

34  For  Nantucket,  at  Nantucket,  on  the  first  Tuesdays  of  July  and  ^8T5!To7.*§  i. 

35  October. 

1S33.  51.  1878,  100. 

36  For  Norfolk,  at  Dedham,  for  civil  business,  the  first  INIondays  of  ^^"^l^^. 

37  January,  May  and  October;   for  criminal  busincoS,  the  first  Mondays  of  1889,287. 

38  April,  September  and  December. 

39  For  Plymouth,  at  Plymouth,  for  criminal  business,  the  first  Mondays  Plymouth. 

40  of  February,  June  and  October;    for  civil  business,  at  Plymouth,  the  is62!2i5.  ss. 

41  second  Mondays  of  March  and  September,  and  at  Brockton,  the  first  }^°|;  fo9.^  ^' 

42  Mondays  of  April  and  November. 

43  For  Sufi'olk,  at  Boston,  for  civil  business,  the  first  Mondays  of  Jan-  Suffoik._ 

44  uary,  April,  July  and  October;   for  criminal  business,  the  first  Monday  io7"Ma''ss!  209. 

45  of  every  month. 

46  For  Worcester,  for  civil  business,  at  Worcester,  the  first  Monday  of  ^^jg^fj"- 

47  I\Iarch  and  the  second  ^Monday  of  December,  and  at  Fitchburg,  the  }*^{' ^^^■ 

48  first    IMondays    of    June    and    November;     for    criminal    business,    at 

49  Worcester,  tiie  third  Monday  of  January,  the  second  Monday  of  May 

50  and  the  third  Monday  of  October,  and  at  Fitchburg,  the  third  Monday 

51  of  August. 

1  Section  15.     The  court  shall  hold  in  Suffolk  county  each  month,  Jury  sessions 

2  except  July,  August  and  September,  seven  jury  sessions  for  the  trial  of  1963, 472,' §  i. 

3  civil  causes. 

1  Section  10.    The  court  shall,  except  in  July,  August  and  September,  speedy  trials 

2  hold  a  separate  and  continuous  session,  so  far  as  is  practicable,  in  Sufi'olk  is94.  283;'  547. 

3  county  for  the  speedy  trial  of  causes  advanced  for  speedy  trial  according  r.  l'.  157'.  §  25. 

4  to  law,  of  causes  entered  in  said  court  on  appeal  or  removal,  of  actions  {922;  532;  1 11. 

5  of  contract  originally  commenced  in  the  superior  court  in  which  the 
()  amount  demanded  does  not  exceed  two  thousand  dollars,  and,  upon  the 
7  application  of  either  party,  of  actions  in  which  a  new  trial  by  jury  has 
S  been  granted  or  an  auditor's  report  has  been  filed,  and  of  all  other  cases 
9  in  which,  in  the  opinion  of  a  justice  of  said  court,  substantial  justice  and 

10  relief  require  a  speedy  trial.    A  trial  list  of  such  cases  shall  be  made 

1 1  every  month. 
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Section  17.     The  court  may  adjourn   any  established   sitting   for  1 

Bristol  county  from  Taunton  or  New  Bedford  to  Fall  River,  or  for  2 

Plymouth  county  from  Plymouth  to  Brockton,  and  for  the  hearing  of  3 

jury  waived  cases  may  adjourn  any  established  sitting  for  Essex  county  4 

from  Salem,  Lawrence  or  Newburyport  to  Haverhill,  or  for  Norfolk  5 

fgog'  193'  ^  ^^'  county  from  Dedham  to  Quincy,  in  the  manner  and  with  the  effect  of  6 

1923; 262,  §  1.    an  adjournment  to  another  shire  town;  and  such  adjournment  shall  be  7 

subject  to  all  laws  relative  thereto.  8 


Adjournment 
to  place  other 
than  shire 
town. 
1S77,  68. 
1S80,  48. 
P.  S.  152,  §18, 
1885,  134. 
1888,  314,  §  4. 


Special  ad- 
journed crimi- 
nal session  at 
Brockton. 
1918,  148. 


Section  18.  An  adjourned  sitting  of  each  criminal  term  of  the  court 
for  Plymouth  county  shall  be  held  at  Brockton,  for  the  hearing  and 
disposition  of  such  criminal  cases  on  the  trial  list  as  have  arisen  within 
the  judicial  district  of  the  police  court  of  Brockton  or  within  the  towns 
of  Whitman,  Abington  and  Rockland,  where  the  defendants  are  not  in 
confinement  awaiting  trial. 


Section  ISA.    [Inserted,  1921,  350,  §  1;  repealed,  1923,  262,  §  2.]     1 


Clerk's  office. 
1919,  156. 


Section  19.    The  clerks  of  the  courts,  and  in  Suffolk  county  of  the  1 

superior  court,  may  maintain  regularly  established  offices  in  such  cities  2 

and  towns  as  may  be  designated  by  the  chief  justice  of  the  superior  3 

court.  4 


ig^'^ss™^''"'      Section  19 A.    The  justices  of  the  superior  court  may  appoint  for  a  1 

term  of  five  years,  and  may  at  any  time  for  cause  remove,  a  special  master,  2 

who  shall  receive  from  the  commonwealth  a  salary  of  five  thousand  dol-  3 

lars.     He  shall  perform  such  administrative  duties  pertaining  to  the  4 

court  and  shall  hear  and  dispose  of  such  interlocutory  matters  relating  5 

to  the  assignment,  postponement,  continuance  and  order  of  trial  of  cases,  (5 

at  such  times  and  places  as  the  chief  justice  of  said  court  may  determine.  7 

Every  order  or  decision  of  said  master  shall  be  subject  to  appeal  to  the  8 

court  and  the  appellant  shall  be  granted  an  immediate  hearing.  9 


Separation  of 
civil  and  crimi- 
nal business, 
except  as  to 
jurors. 

1835,  116,  §  3. 
R.  S.  82,  §  42. 
1859,  196,  §  11. 
G.  S.  114,  §  17. 
P.  S.  152,  §  22. 
1897,  490,  §  4. 
R.  L.  157,  §  29. 
1912,  209. 


Section  20.  Except  as  provided  in  section  twenty-nine,  in  counties 
in  which  separate  sittings  of  the  court  are  established  for  civil  and  crimi- 
nal business,  criminal  cases  only  shall  be  tried  by  jury  at  the  criminal 
sittings,  and  civil  cases  only  at  the  civil  sittings;  but  jurors  summoned 
for  either  civil  or  criminal  business  may  by  order  of  the  court  be  used 
interchangeably  for  either  civil  or  criminal  business  as  occasion  may 
require. 

1920,  167.  183  Mass.  199.  243  Mass.  472. 


Special  sittings 
for  criminal 
business. 
1874,  200. 
P.  S.  152,  §  19. 
1897,  490,  §  5. 
R.  L.  157,  §  30. 
243  Mass.  472. 
261  Mass.  294. 


Section  21.  The  chief  justice  may,  by  written  order  to  the  sheriff, 
order  a  special  jury  for  a  sitting  for  criminal  business  to  be  held  in  any 
county  at  such  time  and  place  as  may  be  appointed  in  such  order.  The 
sheriff  shall  give  notice  thereof  as  directed  in  the  order  therefor;  but  no 
person  under  recognizance  to  answer  to  an  indictment  or  to  a  criminal 
complaint  shall  be  held  to  appear  at  such  special  sitting  or  at  any  time 
and  place  other  than  the  regular  sittings  of  the  court,  unless  duly  notified 
by  written  summons  from  the  clerk. 


Return  day  in 
criminal  cases. 
1841,  111,  §  3. 


Section  22.     The  first  Monday  of  every  month  shall  be  a  return     1 
dav  for  the  entry  of  appeals  in  criminal  cases  from  district  courts  and    2 
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.3  trial  justices  and  of  suits  upon  recognizances  and  bonds  in  such  cases.  i85|,  i96,  §  12. 

4  Such  appeals  shall  be  entered  on  the  return  day  next  after  the  appeal  p.'s.'is2.'5  2a.' 

5  is  taken.    Such  suits  may  be  made  returnable  at  the  election  of  the  dis-  r*^l!  isv!  §28. 

6  trict  attorney  at  any  such  return  day  within  three  months  after  the  date  }i'Gray,''205. 

7  of  the  writ.  Trials  by  jury  of  such  suits  shall  take  place  at  criminal 
S  sittings;  and  such  suits  shall  be  filed,  docketed  and  recorded  as  criminal 
9  cases.    If  said  first  Monday  is  a  legal  holiday,  such  entry  shall  be  made 

10  on  the  day  following. 

1  Section  23.    The  chief  justice  may,  by  written  order  to  the  sheriff,  ^S™]'""'"'' 

2  cause  the  grand  jury  in  any  county  to  be  assembled  at  a  time  and  place  {|*»^;  *«^'  |  |j 

3  appointed  therein. 

1  Section  24.     At  a  sitting  of  the  court  at  which  criminal  business  may  Precedenrp  of 

e  iijfi-Ui     certain  prose- 

2  be  transacted,  cases  ansmg  under  chapters  two  hunared  and  lorty-eignt,  cuUons. 

3  one  hundred  and  thirty-eight,  one  hundred  and  thirty-nine  and  two  hun-  isMiigts!  §  bt. 

4  dred  and  seventy-three  shall  have  precedence  in  the  order  in  which  said  n4'^§*|6.^ *^' 

5  chapters  are  herein  named,  next  after  the  cases  of  persons  who  are  actually  r.  L/fly.YM. 

6  confined  in  prison  and  awaiting  trial;  provided,  that  the  court,  on  motion  jsis.  563,  |8. 

7  of  the  district  attorney,  may  order  that  the  trial  of  any  specified  ease  of 

8  crime  shall  take  precedence  over  all  other  cases. 

1  Section  25.     If  a  criminal  case  is  on  trial  at  the  end  of  a  sitting,  Extension 

,        .      .  ,  .  ,  ,    .  .  .  1  1        of  sitting. 

2  such  sittmg  may  be  contmued,  and  jurors  servmg  m  such  case  may  be  1863,33. 

3  required  to  serve  until  the  case  is  finished. 

p.  S.  152,  §  26.  R.  L.  157,  §  33.  121  Mass.  31.  1S3  Mass.  199. 

1  Section  26.    The  records  of  courts  which  are  transferred  to  the  Custody  of 

2  superior  court  shall  remain  in  custody  of  its  clerks.    In  Suffolk  county,  issg,  lite,  §  4. 

3  the  clerk  of  said  court  for  civil  business  shall  have  the  custody  of  said  p;s.i52,' §2-! 

4  records  in  civil  cases,  and  the  clerk  for  criminal  business  shall  have  the  ^-  ^-  ^^''  *  ^*' 

5  custody  of  said  records  in  criminal  cases.    Copies  of  said  records  may 

6  be  certified  by  said  clerks  respectively.     Judicial  writs  and  processes  1 

7  which  are  founded  upon  such  records  shall  issue  under  the  seal  of  the 

8  superior  court,  in  like  manner  and  with  the  same  effect  as  similar  writs 

9  and  processes  founded  upon  its  own  records. 

1  Section  27.    The  chief  justice   shall   receive  a  salary  of  thirteen  salaries,  etc. 

2  thousand  dollars  and  each  associate  justice  a  salary  of  twelve  thousand  g.  s.'  114,'  5  22! 

3  dollars,  and  the  chief  justice  and  each  associate  justice  shall  annually  1872!  279. 

4  receive  from  the  commonwealth,  upon  the  certificate  of  the  chief  justice,  p^s^'i'/ij  §  28. 
.5  the  amount  of  the  expense  incurred  by  them  in  the  discharge  of  their  1**2, 205. 

6  duties. 

1888.  274.  R.  L.  157,  §  35.  1920,  627,  §§  2,  4,  6. 

1892,328.  1911.743,5  2.  1928,  295,  §  2. 

1900,  385,  §  2.  1919,  288,  §  1. 

1  Section  28.     There  may  annually  be  expended  out  of  the  treasury  of  ^grk^todiief 

2  the  commonwealth,  under  the  direction  of  the  chief  justice,  such  sums  as  i"*'''^^; 

„  .,„..|,  •/•  11  Miscellaneous 

3  may  be  appropriated  tor  printing,  tor  transportation  ot  papers  and  docu-  expenses. 

4  ments,  for  clerical  work,  for  inspection  of  the  records  and  doings  of  persons  i9u,  sii. 

5  authorized  to  admit  to  bail,  for  an  executive  clerk  to  said  chief  justice,  ^^^*'  '*  ' 

6  who  may  be  an  assistant  clerk,  and  for  certain  other  expenses  incident  to 

7  the  work  of  the  court.    Said  chief  justice  may  appoint  and  remove  said 

8  executive  clerk  and  define  his  duties. 
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Rules  of 
court,  print- 
ing, sale,  etc. 
1931,  363. 


Section  2SA.     In  printing  copies  of  rules  of  the  court  at  the  expense  1 

of  the  commonwealth  under  section  twenty-eight,  there  may  be  included  2 

such  notes  and  annotations,  if  any,  as  shall  be  directed  by  vote  of  the  .3 

justices.    Copies  of  general  revisions  of  the  rules  not  otherwise  disposed  4 

of  may  be  sold  to  the  general  public  at  such  price  per  copy  as  shall  be  5 

fixed  by  vote  of  the  justices,  which  price  may  be  less  than,  but  shall  not  6 

exceed,  the  cost  of  printing,  binding  and  paper.    Copies  intended  for  sale  7 

shall  be  transmitted,  under  the  direction  of  the  chief  justice,  to  the  several  S 

clerks  of  the  courts  and  to  each  clerk  of  the  superior  court  in  Suffolk  9 

county,  and  shall  be  placed  on  sale  by  them  at  the  price  so  fixed.    Each  10 

such  clerk  shall,  in  January,  April,  July  and  October  in  each  year,  pay  11 

into  the  state  treasury  all  sums  received  from  the  sale  of  such  copies  12 

during  the  preceding  quarter  and  shall  also  in  said  months  report  in  13 

writing  to  the  chief  justice  the  number  of  such  copies  sold  during  the  14 

preceding  quarter  and  the  number  remaining  on  hand  at  the  end  thereof.  15 


Speedy  trial  of 
persons  held  in 
jail  in  default 
of  bail, 
1920,  167. 


Section  29.  A  prisoner  held  in  jail  for  trial  upon  an  indictment  for  1 
an  offence  not  punishable  by  death  or  by  imprisonment  for  life,  or  so  2 
held  upon  an  appeal,  at  any  time  except  during  a  sitting  of  the  superior  3 
court  for  criminal  business  in  the  county  where  he  is  held,  may  petition  4 
said  court  that  he  be  brought  before  the  court  at  a  sitting  thereof  for  5 
civil  business  in  that  county  in  order  that  disposition  may  be  made  of  (1 
his  case.  After  due  notice  to  the  district  attorney,  and  with  his  con.sent,  7 
the  court  may  grant  the  petition,  and  the  presiding  justice  may  dispose  8 
of  the  case,  as  if  he  were  holding  a  sitting  of  the  court  for  criminal  busi-  9 
ness,  or  he  may  continue  the  case  to  the  next  sitting  of  the  court  for  10 
criminal  business.  When  a  person  who  has  a  right  to  so  petition  is  com-  1 1 
mitted  to  jail,  the  keeper  thereof  shall  notify  him  of  such  right,  furnish  12 
him  with  a  blank  form  for  its  exercise,  and  transmit  it  to  the  court,  if  13 
signed  by  him.  This  section  shall  not  apply  in  cases  in  which  two  or  14 
more  persons  are  held  on  one  complaint  or  indictment,  unless  all  the  de-  15 
fendants  join  in  the  petition.  16 


CHAPTER    213. 


PROVISIONS  COMMON  TO  THE  SUPREME  JUDICIAL  AND  SUPERIOR 

COURTS. 


Sect. 

1.  Vacancies,  etc. 

2.  Issue  of  process  in  any  county. 

3.  Rules.     Providing  procedure  to  secure 

binding    interpretation    of    written 
instruments. 

4.  Courts  always  open. 

5.  Transaction  of  business  in  any  county. 
>  6.  Duration  of  sittings. 


Sect. 

7.  Simultaneous  sessions. 

8.  Allowance  of  accounts. 

9.  .\ttendance  of  justices. 

10.  Adjournment  to  another  shire  town. 

11.  Adjournment  in  absence  of  justice. 

12.  Same  subject. 

13.  Seal  and  officers  of  court. 


Vacancies,  etc.       SECTION  1.     In  casc  of  a  vacancy  in  the  office  of  chief  justice  of  the  1 

G.  s'.  115,  §  i!    supreme  judicial  or  the  superior  court,  or  of  his  illness  or  absence,  his  2 

R.  L.  158,  §  1.    duties  shall  be  performed  by  the  senior  justice  present  and  qualified  3 

to  act.  4 
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1  Section  2.     If,  in  the  opinion  of  a  justice  of  either  court,  it  is  im-  issue  of 

2  portant  that  a  writ  or  other  process  should  be  speedily  issued  in  a  cause  coSmy" . '°  ""^ 

3  pending  in  the  court  of  which  he  is  a  justice,  he  may  order  it  to  be  issued  r.  l'.  iss!  s  2. 

4  by  the  clerk  of  the  courts  in  the  county  in  which  he  is  sitting;  and 

5  such  clerk  shall  transmit  the  order  to  the  clerk  of  the  courts  of  the 

6  county  in  which  the  cause  is  pending,  to  be  filed  and  recorded  with  the 

7  other  papers  in  the  case. 

1  Section  3.     The  courts  shall,  respectively,   make  and  promulgate  Mes.   Pro- 

2  uniform  codes  of  rules,  consistent  with  law,  for  regulating  the  practice  T^d'url  tp°" 

3  and  conducting  the  business  of  such  courts  in  cases  not  expressly  pro-  inte"r"retatio"n 

4  vided  for  by  law,  for  the  following  purposes:  fosr/umcSts. 

5  First,  Simplifying  and  shortening  pleadings  and  procedure.  }^|^;  79,S'*7. 

6  Second,  Prescribing  the  terms  upon  which  amendments  will  be  allowed  R^  s  ^f  §  »o; 

7  or  unnecessary  counts  and  statements  stricken  from  the  record;    dis-  1836,273,  §2. 

',.  1       1  -  •  1    I  ■  J."  lool,  zoo, 

8  couraging  negligence   and  deceit;    preventing  delay;    securing  parties  §§44.113. 

9  from  being  misled;    placing  the  party  not  in  fault  as  nearly  as  possible  §§'34,70.' 

10  in  the  condition  in  which  he  would  have  been  if  no  mistake  had  been  }||^;  HI]  |  J; 

11  made;    distinguishing  between  form  and  substance;    and  substituting  jflg/]*!; 

12  fi.xed  and  certain  reciuirements  for  the  discretion  of  the  court.  n5^§'4^'  ^  ^'^' 

13  Third,  Conducting  trials.  _  P%^'ilf'§33- 

14  Fourth,  Presenting  distinctly  the  questions  to  be  tried  by  the  jury.  is3,§4.' 

15  Fifth,  Giving  a  party  such  notice  of  the  evidence  which  is  intended  to  i27VaS:5i|. 

16  be  offered  b\-  the  ad\-erse  partv  as  will  prevent  surprise  and  enable  him  HI  Ji^^;  473; 

17  to  prepare  for  trial.  '  ^  iJS:  495: 

18  Sixth,  Prescribing  such  forms  of  verdicts  as  will  place  upon  record  |3i  |}«^s.  225. 

19  the  finding  of  the  jury. 

20  Seventh,  The  entry  of  judgment  by  the  clerk  under  a  general  order  isss,  384,  §  12. 

21  in  all  cases  ripe  for  judgment. 

22  Eighth,  Expediting  the  decision  of  causes  and  securing  the  speedy  is94. 283.  §  2. 

23  trial  thereof. 

24  Ninth,    Remedying  abuses   and   imperfections   in   practice   and   di- 

25  minishing  costs. 

26  Tenth,  Filing  and  hearing  motions  to  set  aside  verdicts  and  notifying  1897,472. 

27  adverse  parties  thereof. 

28  Tenth  A,  Providing  that  an  action  at  law  or  a  suit  in  equity  shall  not  i929,  iSG,  §  1. 

29  be  open  to  objection  on  the  ground  that  a  mere  judgment,  order  or  decree 

30  interpreting   a   WTitten    instrument   or  WTitten   instruments   is   sought 

31  thereby,   and  providing  procedure  under  which  the  court  may  make 

32  binding  determinations  of  right  interpreting  the  same,  whether  any  conse- 

33  quential  judgment  or  relief  is  or  could  be  claimed  or  not,  provided  that 

34  nothing  contained  herein  shall  be  construed  to  authorize  the  change, 

35  extension  or  alteration  of  the  law  regulating  the  method  of  obtaining 

36  service  on,  or  jurisdiction  over,  parties  or  to  affect  their  right  to  jury 

37  trial. 

38  Eleventh,  The  superior  court  may  also  make  and  promulgate  such  i896,40i. 

39  rules  for  the  regulation  of  the  printing,  publication  and  distribution  of 

40  trial  lists  and  for  notifying  attorneys  of  trials  in  civil  causes  as  the  public 

41  convenience  in  the  .several  counties  requires. 

42  The  rules  of  the  superior  court  shall  not  conflict  with  those  of  the 

43  supreme  judicial  court. 

1  Section  4.    The  courts  shall  always  be  open  in  every  county  and  the  Courts  always 

2  business  thereof,  or  of  the  justices  thereof,  may  be  transacted  at  any  isso,  384, 5  2. 
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1897, 400,  §  1.  time;    but  such  business  shall  not,  except  as  provided  in  section  six  3 

153  Mass!  36i'.  of  chaptcr  two  hundred  and  twenty,  be  transacted  on  Sunday  or  on  a  4 

175  Mass!  Ir^'  legal  holiday  unless  it  relates  to  an  application  which,  in  the  opinion  of  5 

227  Mass!  Ms!  ^hc  justicc  to  whom  it  is  made,  is  of  pressing  necessity.  6 


buski'Ss'inlny       SECTION  5.     The  courts  and  the  justices  thereof,  respectively,  may  1 

?2o?'?i,  K ,     in  any  countv  transact  anv  business  of  such  courts  and  direct  the  entry  2 

R.  L.  15S,  §  5.   or  any  order,  judgment  or  decree  m  an  action,  suit  or  proceeding  pend-  3 

ing  in  the  same  court  in  another  county.  4 


266  Mass.  64. 


rittings°°  °'  Section  6.    Regular  sittings  of  the  courts  for  the  transaction  of  civil 

1897!  49o!  ^  *'  o'"  criminal  business  shall  commence  on  the  day  appointed  by  law  there- 
R.  L.  158,  §  6.  for  and  end  on  the  day  preceding  the  day  next  appointed  by  law  for  a 
sitting  in  such  county  for  the  transaction  of  the  same  kind  of  business. 
Such  regular  sittings  may  at  any  time  be  adjourned,  from  time  to  time 
or  without  day,  and  such  adjournment  shall  excuse  the  attendance 
during  the  adjournment  of  all  persons  required  to  attend  at  the  sitting, 
unless  expressly  notified  to  attend,  but  shall  not  otherwise  terminate 
the  sitting. 


Simultaneous 
sessions 


Section  7.     Two  or  more  simultaneous  sessions  of  the  court  may  be 
Ylii-  fo?'  f  f,  held  in  the  same  shire  town  or  in  different  shire  towns  in  the  same  countv, 

1859,  196,  9  13.    .  .  .  i      i        i        '•  i-     .  ■      ,  ' 

PS  "^'  sw'       puWic  convenience  requires;  and  the  business  may  be  so  divided  as  to 
RL.  158,  §7.'  secure  its  speedy  and  convenient  disposal. 

1924,  150. 


account.*  °^  Section  8.  The  courts  shall,  respectively,  receive,  examine  and 
R  °l'  P  5  46  ^11°^  accounts  for  services  and  expenses  incident  to  their  sittings  in  the 
1859, 196,  §  20.  several  counties  and  o^der  payment  thereof  out  of  the  respective  county 

G.  S.  115,  §  17.  .  ^     ^  1  ^ 

P.  s.  153,  §  23.  treasuries. 


R.  L.  158,  §8. 


104  Mass.  537. 


3  Op.  A.  G.  559. 


fuBtZts^'"' °^  Section  9.  The  justices  of  each  court,  except  as  otherwise  pro- 
R^s'sl^'s^'  vided,  shall  make  such  arrangements  for  the  attendance  of  a  justice  at 
ps  153^' 5^4*  the  several  times  and  places  appointed  for  holding  their  court  as  will  be 
R.L.  158,  §9.'   most  convenient  and  as  will  insure  the  prompt  performance  of  their 

1910,555,  §2.       1     ,.  f  f      f 

duties. 


U)'^in"™/°'  Section  10.  If  public  business  requires,  either  court  may  adjourn 
igj|*2°3™-  an  established  sitting  in  one  shire  town  to  another  in  the  same  county. 
G  ^1'  lis'  §  19  l^fTsons,  recognizances  and  processes  required  to  appear  at  or  to  be 
P  s.i53^'§25j'  returned  to  the  established  sitting  shall  appear  at,  be  returnable  to  and 
iOp!.\.G.i52!  have  day  in,  the  adjourned  sitting. 


Adjournment 
in  absence  of 
justice. 
1782,  9,  §  5. 
1804,  105,  §  8. 
1820,  14,  §  5; 
79,  §  2. 
1830,  113,  §  9. 
R.  S.  81,  §39; 
82,  §  39. 


Section  11.  If  no  justice  is  present  at  the  time  and  place  appointed 
for  holding  a  court  at  the  beginning  of  a  sitting  or  at  an  adjournment 
thereof,  the  sheriff  of  the  county  or  any  of  his  deputies  may  adjourn 
the  court  from  day  to  day  or  from  time  to  time,  as  circumstances  re- 
quire, or  as  ordered  by  any  of  the  justices,  and  shall  give  notice  of  such 


Chaps.  213,  214.] 
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6  adjournment  by  making  public  proclamation  in  the  court  house,  and  G^|'n|'t|o' 

7  by  a  notice  posted  on  the  door  of  the  court  house  or  pubhshed  in  a  p-  s-  i53,'  §  26. 

8  newspaper. 


R.  L.  15S. 


97  Mass.  214. 


1  Section  12.     In  such  case,  any  justice  may  by  a  written  order  re-  same  subject. 

2  quire  the  sheriff  or  his  deputy  to  adjourn  the  court  without  day  or  to  r.  s.'li.  mo. 

3  the  time  expressed  in  the  order;  and  the  officer  shall  adjourn  the  court  v.  s.  Us.  Hr.' 

4  accordingly  by  public  proclamation  in  the  court  house. 

R.  L.  158.  §  14. 

1  Section  13.    Each  court  may  establish  a  seal  and  appoint  all  officers  Seai  and 

2  necessary  for  the  transaction  of  its  business.  ?oiil"  ° 

1859.  196,  §  16.  G.  S.  115,  §  22.  P.  S.  153,  §  28.  R.  L.  158,  §  15. 


CHAPTER    214 
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Sect. 


JURISDICTION. 

General     equity     jurisdiction,     con- 
current. 
Statutory  equity  jurisdiction. 
Speciiil  jurisdiction. 
Issue  of  process. 


5.  Venue. 

SUPERIOR    COURT    PRACTICE. 

6.  Procedure  in  superior  court. 

CO.MMENCEMENT    OF    SUIT.'^,    NOTICE,    ETC. 

7.  Commencement  of  suits  in  equity. 

8.  Bill  not  required  in  summons. 

9.  Preliminar>-    injunctions    and    tem- 

porary   restraining    orders,    when 

granted.     Notice. 
10.      Notice  in  questions  under  wills. 
H.      Docket  entry  of  equity  suits. 

PLEADING. 

12.  Form  of  bill. 

13.  Demurrer,  answer  and  plea. 

14.  Effect  of  answer.     No  replication  re- 

quired. 

15.  Signature  to  pleadings. 

HEARINGS. 

16.  Hearing  by  one  justice. 

17.  Court  always  open. 

18.  Hearing    cases    pending    in    another 

county. 


Sect. 


19. 

20. 


21. 


23. 
24. 
25. 


25A. 

26. 

27. 

28. 
29. 


.31. 


APPEALS. 

Appeal  from  final  decree. 

Separate  docket  for  equity  and  pro- 
bate appeals. 

Injunction  or  receiver  pending  ap- 
peal. 

Modification  of  decree  of  superior 
court. 

Report  of  facts. 

Report  of  testimony  upon  appeal. 

Questions  raised  by  exceptions  to  be 
heard  and  determined  with  ap- 
peal. 

Practice  as  to  exceptions  regulated. 

Interlocutory  decree,  appeal  from. 

Revision  of  interlocutory  decree  upon 
appeal  from  final  decree. 

Petition  for  leave  to  appeal. 

Execution  on  final  decree. 


REPORT. 

30.      Report    of    interlocutory    decree    or 


order  to  full  court. 
Reservation  for  full  court. 


TR.VNSFER  of  causes  BETWEEN  SUPREME 
JUDICIAL,  SUPERIOR  AND  PROBATE 
COURTS. 

32.  Transfer  of  cause.s  between  supremo 

judicial,     superior     and     probate 
courts. 

33.  [Repealed.] 
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Sect. 

34. 
35. 
36. 


ISSUES    TO    JURY. 

Jury  issues. 

Jury  may  be  summoned. 

Jury  issues  in  superior  court. 


SITTINGS    OF   THE    COURTS. 

37.  Continuous  sitting  in  Boston. 

38.  Hearings   at    chambers    for    western 

counties. 


Sect. 
39. 

40. 
41. 
42. 
43. 


MISCELLANEOUS    TROVLSIONS. 

Control  of  case  by  court  having  juris- 
diction. 
Decree,  etc.,  to  bear  date  of  entry. 
Writs  of  seisin  and  execution. 
Receiver's  bond. 
Taking  papers  from  files. 


JURISDICTION. 


General  equity 
jurisdiction, 
concurrent. 
1857,  214. 
G.  S.  113,  §  2. 
1877.  178,  §  1. 
P.  S.  151,  §4. 
1883.  223. 
5§1.  2. 


Section  1.     The  supreme  judicial  and  superior  courts  shall  have  1 

original  and  concurrent  jurisdiction  in  equity  of  all  cases  and  matters  2 

of  equity  cognizable  under  the  general  principles  of  equity  jurispru-  3 

dence  and,   with  reference  thereto,  shall  be  courts  of  general  equity  4 

jurisdiction.  5 


R.  L.  159.  5  1. 

10  Gray.  283. 

5  Allen,  59,  60,  126, 

221,  601. 

8  Allen,  587. 

99  Mass.  208,  209. 

100  Mass.  365. 

101  Mass.  447. 
104  Mass.  239. 
119  Mass.  123. 

130  Mass.  16. 

131  Mass.  291. 
135  Mass.  140. 
140  Mass.  459. 


161. 


141  Mass.  535. 

142  Mass.  206. 
144  Mass.  130. 
150  Mass.  73. 
155  Mass.  417. 
159  Mass.  356. 
161  Mass.  416. 

165  Mass.  123. 

166  Mass.  294. 
168  Mass.  76. 
172  Mass.  53. 
177  Mass.  230. 
181  Mass.  41. 
184  Mass.  571. 


185  Mass. 
190  Mass. 
203  Mass. 
211  Mass. 
215  Mass. 
218  Mass. 
220  Mass. 

224  Mass. 

225  Mass. 

226  Mass. 

246  Mass. 

247  Mass. 

248  Mass. 
256  Mass. 


448. 

40. 

591. 

238,  494. 

419,  480. 

367. 

106. 

474. 

377. 

30. 

404. 

127. 

302.  310. 

125. 


Statutory 
equity  juris- 
diction. 
G.  S.  113,  §  1. 
P.  S.  151,  §  1. 
1883,  223,  §  1. 
R.  L    159,  §  2. 
150  Mass.  73. 
155  Mass.  417. 
185  Mass.  448. 
203  Mass.  591. 


Section  2.    The  supreme  judicial  court  shall  have  original  and  e.x-  1 

elusive  jurisdiction  in  equity  of  all  cases  and  matters  of  equity  cogniza-  2 

ble  under  any  statute  and  not  within  the  jurisdiction  conferred  by  the  3 

preceding  section,  unless  a  different  provision  is  made;  and  the  superior  4 

court  shall  have  like  original  and  exclusive,  or  like  original  and  concur-  5 

rent,  jurisdiction  only  if  the  statute  so  provides.  6 

228  Mass.  191.  248  Mass.  302. 


dfcUm  ^"™'         Section  3.     The  supreme  judicial  and  superior  courts  shall   have 
R.  s.  81, 5  8.     original  and  concurrent  jurisdiction  in  equity  of  the  following  cases: 


Re-delivery, 

etc. 

1823,  140,  I  1. 
1853,  371,  §  4. 
8  Pick.  254. 


Contribution, 
1839,  96,  §  2. 
1853,  371,  §  4. 


G.  S.  113,  §  2. 
P.  S.  151,  5  2. 
1883,  223,  I  2. 
R.  L.  159,  §  3. 
6  Pick.  376. 
13  Pick.  169. 
23  Pick   148. 
12  Met.  316. 


4  Gray,  324. 
100  Mass.  540. 
103  Mass.  341.  514. 
110  Mass.  1. 
115  Mass.  170, 
253 

120  Mass.  507 
134  .Mass.  181, 


244, 


593. 


135  Mass.  140. 
137  Mass.  487. 

147  Mass.  23. 

148  Mass. 
228  Mass. 
240  Mass. 
242  Mass. 


1. 

191. 
1. 
,  1. 


(1)  Suits  to  compel  the  re-delivery  of  goods  or  chattels  taken  or 
detained  from  the  owner,  and  so  secreted  or  withheld  that  they  cannot 
be  replevied. 


20  Pick.  28. 
23  Pick.  228. 
2  Met.  127. 
5  Met.  525. 
7  Gush.  530. 
7  Gray.  146. 


16  Gray,  213. 
131  Mass.  319. 
134  Mass.  181. 
192  Mass.  13. 
194  Mass.  113. 


195  Mass.  141. 
221  Mass.  308. 
255  Mass.  270. 
266  Mass.  74. 
269  Mass.  303. 


(2)  Suits  for  contribution  by  or  between  devisees,  legatees  or  heirs  liable 
for  the  debts  of  a  deceased  testator  or  intestate,  and  by  or  between  other 
persons  respectively  liable  for  the  same  debt  or  demand,  if  there  are  two 
or  more  such  persons  liable  at  the  same  time  to  make  such  contribution. 
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10  (3)  Other  cases  in  which  three  or  more  parties  have  distinct  rights 

11  or  interests  which  cannot  be  justly  and  definitely  decided  and  adjusted 

12  in  one  action  at  law. 


Multiplicity 
of  interests. 
5  Met.  140, 
525. 


6  Met.  425. 
13  Gray,  5. 
5  Allen.  379. 
100  Mass.  355. 
105  Mass.  543. 
110  Mass.  54. 
113  Mass.  495. 


120  Mass.  481. 
132  Mass.  410. 
135  Mass.  179. 
144  Mass.  130. 
148  Mass.  1. 
208  Mass.  326. 


245  Mass.  94. 
249  Mass.  71. 

259  Mass.  295. 

260  Mass.  469. 
265  Mass.  327. 
109  U.  S.  578. 


13  (4)  Suits  between  joint  owners  of  personal  property,  and  their  legal 

14  representatives,  relative  to  such  property,  with  authority  to  determine 
1.5  their  respective  rights  and  interests  therein,  to  order  a  division  or  sale 

16  thereof  and  make  and  order  a  proper  distribution  of  the  proceeds  of  a  sale, 

17  and  to  do  all  other  things  relative  to  a  determination  of  the  ownership, 

18  division  and  distribution  of  such  property  or  the  proceeds  thereof. 

19  (.5)  Suits  between  joint  trustees,  co-executors  and  co-administrators, 

20  and  their  legal  representatives. 

1832,  162.  R.  S.  70,  §  35.  1853.  371,  §  4. 

21  (6)  Suits  upon  accounts  of  such  a  nature  that  they  cannot  be  con- 

22  veniently  and  properly  adjusted  and  settled  in  an  action  at  law. 


Joint  owners, 
etc. 

1891.  383. 
193  Mass.  267. 


Joint  trustees, 
etc. 


Accounts. 

R.  S.  118,  i  43. 

1  Gush.  82. 


7  Gush.  445. 
106  Mass.  48. 
110  Mass.  32. 
114  Mass.  121. 


120  Mass.  507. 
123  Mass.  117. 
145  Mass.  56. 
193  Mass.  251. 


200  Mass.  579. 
214  Mass.  134. 
234  Mass.  458. 
266  Mass.  537. 


23  (7)  Suits  by  creditors  to  reach  and  apply,  in  payment  of  a  debt,  any 

24  property,  right,  title  or  interest,  legal  or  equitable,  of  a  debtor,  within 

25  or  without  the  commonwealth,  which  cannot  be  reached  to  be  attached 

26  or  taken  on  execution  in  an  action  at  law,  although  the  property  sought 

27  to  be  reached  and  applied  is  in  the  possession  or  control  of  the  debtor 

28  independently  of  any  other  person  or  cannot  be  reached  and  applied 

29  until  a  future  time  or  is  of  uncertain  value,  if  the  value  can  be  ascer- 

30  tained  by  sale,  appraisal  or  by  any  means  within  the  ordinary  procedure 

31  of  the  court.     In  such  suit,  the  interest  of  the  defendant  in  partner- 

32  ship  property  may  be  reached  and  applied  in  payment  of  the  plaintiff's 

33  debt;  but  unless  it  is  a  judgment  debt,  the  business  of  the  partnership 

34  shall  not  be  enjoined  or  otherwise  interrupted  further  than  to  restrain 

35  the  withdrawal  of  any  portion  of  the  debtor's  share  or  interest  therein 

36  until  the  plaintiff's  debt  is  established;  and  if  either  partner  gives  to 

37  the  plaintiff'  a   sufficient  bond,   with  sureties  approved   by  the   clerk, 

38  conditioned  to  pay  to  the  plaintiff'  the  amount  of  his  debt  and  costs 

39  within  thirty  days  after  it  is  established,  the  court  shall  proceed  no 

40  further  therein  than  to  establish  the  debt;    and  upon  the  filing  of  such 

41  bond,  any  injunction  previously  issued  in  such  suit  shall  be  dissolved. 


142  Mass.  206. 

190  Mass. 

277, 

285. 

147  Mass.  81. 

193  Mass. 

77. 

148  Mass.  76,  247,  411. 

194  Mass. 

601. 

149  Mass.  24,  487. 

195  Mass. 

8.  456. 

150  Mass.  211,  289. 

196  Mass. 

1. 

151  Mass.  266. 

199  Mass. 

160, 

516. 

428,  481,  515. 

201  Mass. 

479. 

152  Mass.  64. 

202  Mass. 

562. 

154  Mass.  302. 

204  Mass. 

362. 

159  Mass.  259,  484. 

205  Mass. 

228. 

161  Mass.  58. 

206  Mass. 

373. 

163  Mass.  127. 

209  Mass. 

590. 

164  Mass.  85,  274. 

211  Mass. 

28. 

165  Mass.  389. 

212  Mass. 

118, 

486. 

171  Mass.  309,  600. 

213  Mass. 

203. 

180  Mass.  543. 

214  Mass. 

134. 

182  Mass.  302. 

215  Mass. 

415. 

185  Mass.  58,  202.  .380. 

216  Mass. 

118, 

426. 

186  Mass.  275,  484. 

218  Mass. 

360. 

187  Mass.  266. 

219  Mass. 

61. 

188  Mass.  502. 

221  Mass. 

302. 

189  Mass.  34,  112. 

222  Mass. 

131, 

194.424. 

166,  405. 

223  Mass. 

325. 

224  Mass. 

193. 

227  Mass. 

15, 

216,  501. 

229  Mass. 

235. 

230  Mass. 

67,  514. 

232  Mass. 

387. 

233  Mass. 

522. 

234  Mass. 

279, 

477. 

235  Mass. 

244. 

236  .Ma-ss. 

117. 

239  Mass. 

SO,  1 

138. 

240  Mass. 

1. 

244  Mass. 

425. 

245  Mass. 

94. 

251  Mass. 

334. 

259  Mass. 

295. 

260  Mass. 

239. 

265  Mass. 

249. 

266  Mass. 

39. 

268  Mass. 

156. 

536, 

270  Mass. 

565. 

272  Mass 

413. 

Creditors' 
bills. 

1851,  206. 
1858,  34. 
1884.  285. 
1902,  544,  5  23. 
1910.  531,  i  2. 
8  Gray,  199. 

12  Gray,  365. 

13  Gray,  305. 
15  Gray,  457. 
1  Allen,  566. 
13  Allen,  33. 

99  Mass.  267. 

100  Mass.  396. 

105  Mass.  423. 

106  Mass.  373. 
109  Mass.  383, 
478. 

115  Mass.  98. 

118  Mass.  271. 

119  Mass.  155. 
123  Mass.  32. 
125  Mass.  11. 

127  Mass.  206. 
210,  558. 

128  Mass.  478. 

131  Mass.  291. 

132  Mass.  164, 
408. 

133  Mass.  180. 

136  Mass.  73. 

137  Mass.  523. 
140  Mass.  271, 
494. 
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Suits  to  reach 
and  apply  cor- 
porate shares, 

1910,  531,  5  2. 
222  Mass.  27, 
131. 

227  Mass.  216. 
230  Mass.  67. 


Fraudulent 
conveyances. 
1875,  235. 
P.  S.  151,  5  3. 
1883,  223,  §  2. 
122  Mass.  571. 
137  Mass.  483. 

141  Mass.  597. 

142  Mass.  206. 

147  Mass.  356. 

148  Mass.  132, 
247. 

154  Mass.  310. 


Certain  insur- 
ance policies. 
1914,  464,  §  2. 
1923,  149,  §  3. 
19.30,  340,  §  4. 
228  Mass.  ISl, 
191. 
230  Mass.  35. 

245  Mass.  364. 

246  Mass.  510. 
253  Mass.  010. 

261  Mass.  409. 

262  Mass.  235. 
267  Mass.  394. 


(8)  Suits  to  reach  and  apply  shares  or  interests  in  corporations  or-  42 
ganized  under  the  laws  of  the  commonwealth  or  of  the  United  States,  43 
and  located  or  having  a  general  office  in  the  commonwealth,  whether  44 
the  plaintiff  is  a  creditor  or  not,  and  whether  the  suit  is  founded  upon  45 
a  debt  or  not.  46 

244  Mass.  421.  256  Mass.  367.  260  Mass.  239.  267  Mass.  350. 

(9)  Suits  to  reach  and  apply  in  payment  of  a  debt  any  property,  47 
right,  title  or  interest,  real  or  personal,  of  a  debtor,  liable  to  be  attached  48 
or  taken  on  execution  in  an  action  at  law  against  him  and  fraudulently  49 
conveyed  by  him  with  intent  to  defeat,  delay  or  defraud  his  creditors,  50 
or  purchased,  or  directly  or  indirectly  paid  for,  by  him,  the  record  or  51 
other  title  to  which  is  retained  in  the  vendor  or  is  conveyed  to  a  third  52 
person  with  intent  to  defeat,  delay  or  defraud  the  creditors  of  the  debtor.  53 


186  Mass.  391, 
484. 

187  Mass.  426. 
571. 


19S  Mass.  132. 
206  Mass.  39. 
212  Mass.  118. 
215  Mass.  415. 


219  Mass.  61. 
231  Mass.  563. 
233  Mass.  85, 
499.   . 


248  Mass.  359. 
250  Mass.  347. 
260  Mass.  239. 
268  Mass.  73. 


(10)  Suits  to  reach  and  apply  the  obligation  of  an  insurance  company  54 
to  a  judgment  debtor  under  a  motor  vehicle  liability  policy,  as  defined  55 
in  section  thirty-four  A  of  chapter  ninety,  or  under  any  other  policy  56 
insuring  a  judgment  debtor  against  liability  for  loss  or  damage  on  account  57 
of  bodily  injury  or  death  or  for  loss  or  damage  resulting  therefrom,  or  58 
on  account  of  damage  to  property,  in  satisfaction  of  a  judgment  covered  59 
by  such  policy,  which  has  not  been  satisfied  within  thirty  days  after  the  60 
date  when  it  was  rendered.  61 


Suits  to 
enforce  observ- 
ance of  the 
purposes  of 
gifts  and  con- 
veyances made 
to  counties,  mu- 
nicipalities, etc. 
1929,  126,  §  1. 


(11)  Suits  to  enforce  the  purpose  or  purposes  of  any  gift  or  convey-  62 
ance  which  has  been  or  shall  have  been  made  to  and  accepted  by  any  63 
county,  city,  town  or  other  subdivision  of  the  commonwealth  for  a  64 
specific  purpose  or  purposes  in  trust  or  otherwise,  or  the  terms  of  such  65 
trust,  or,  if  it  shall  have  become  impracticable  to  observe  or  carry  out  66 
such  purpose  or  purposes,  or  such  terms,  or,  if  the  occasion  therefor  shall  67 
have  terminated,  to  determine  the  purposes  or  uses  to  which  the  prop-  68 
erty  involved  shall  be  devoted  and  enforce  the  same.  Such  a  suit  shall  69 
be  commenced  only  on  petition  of  the  attorney  general  or,  by  leave  of  70 
court,  on  petition  of  ten  tax-payers  of  such  county,  city,  town  or  other  71 
subdivision.  The  respondent  in  any  such  suit  may  set  up  such  imprac-  72 
ticability  or  termination  and  request  the  judgment  of  the  court  as  to  73 
such  other  use  of  said  property  in  its  answer  without  filing  a  cross  bill  74 
or  other  independent  proceeding.  In  the  case  of  a  petition  by  ten  tax-  75 
payers  as  aforesaid,  the  attorney  general  shall  be  served  with  notice  of  76 
the  preliminary  petition  for  leave,  and  may  intervene  as  a  party  at  any  77 
stage  of  the  proceedings;  and  the  petitioners  shall  be  liable  for  costs,  78 
including  reasonable  counsel  fees  in  the  discretion  of  the  court,  which  79 
may,  also  in  its  discretion,  award  to  the  petitioners  costs,  including  SO 
reasonable  counsel  fees,  to  be  paid  by  the  respondent  or  out  of  the  fund  81 
involved,  if  anv.  82 


Section  4.     Each  court  may,  if  necessary  to  secure  justice  and  equity,     1 
issue  to  courts  of  inferior  jurisdiction,  corporations  and  persons  all  gen-    "^ 


Issue  of 
process. 
1782,  9,  §  2. 

R.  s.'  81,'  §  9.     eral  and  special  writs  and  processes  required  in  proceedings  in  equity.  3 

G.  S.  113,  §  1.  1883,  223,  §  1.  271  Mass.  323. 

P.  S.  151,  S  1.  R.  L.  159,  §  4. 
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VENUE. 


1  Section  5.     Suits  in  equity  in  said  courts  may  be  brought  in  any  Venue. 

2  county  in  which  a  transitory  action  between  the  same  parties  might  be  r.  l'.  159',  8  5. ' 
.3  brought,  as  well  as  in  counties  in  which  it  is  elsewhere  provided  that  '**  ^^'^'  ^^^' 
4  such  suits  may  be  brought. 


SUPERIOR   COURT  PRACTICE. 


1      Section  6.     Procedure,  process  and  practice  in  equity  causes  originat-  Procedure  in 


superior  court. 


2  ing  in  the  superior  court,  or  transferred  thereto  from  any  other  court,  isss,  223,  §  3 

3  shall  while  in  the  superior  court  be  regulated  by  rules  made  from  time  1926,'  iss! 

4  to  time  by  that  court. 

commencement  of  suits,  notice,  etc. 

1  Section  7.     Suits  in  equity  may  be  commenced  by  bill  or  petition  commence- 

2  with  a  writ  of  subpoena  according  to  the  usual  course  of  proceedings  in  .Te^uHy.""' 

3  equity,  or  by  an  original  writ  of  summons  or  of  summons  and  attachment  R^f.'go,'  §  li-; 

4  or  by  trustee  process.    If  the  suit  is  commenced  by  bill  or  petition,  the  {gsj^y^j- 

5  court  may  order  an  attachment  of  property  or  the  arrest  of  the  defendant.  §|  i.  2.  ' 

G  If  commenced  bv  a  writ,  an  attachment  mav  be  made  without  special  g.s.'us,  §3. 

7  order  of  court,   if  the  writ  authorizes  such  attachment.     If  the  writ  isss,  223, 

8  authorizes  an  arrest,  such  arrest  may  be  made  upon  compliance  with  r.  1'.  Vsg,  5  g. 

9  section  two  of  chapter  two  hundred  and  twenty-four.    A  subpoena  or  s'cush^lss. 

10  other  writ  shall  be  returnable  on  one  of  the  return  days  prescribed  by  }37'5j'"a^^3"|99 

11  section  twentv-four  of  chapter  two  hundred  and  twentv-three.    When  a  i9o  Mass.  509. 

.     .  ,        *.  I  ,  ....  .,',.,.  .  212  Mass.  486. 

12  suit  ui  ecputy  is  commenced  by  an  original  writ  as  provided  in  this  section,  232  Mass.  7. 

13  such  writ,  with  the  bill  or  petition  attached  thereto,  may  at  any  time  266  Mass!  sis! 

14  after  service  thereof,  before  the  return  day,  be  entered  in  the  court  to 

15  which  it  is  returnable,  and  thereupon  the  court  may  make  such  orders 

16  as  to  attachment,  arrest,  and  injunction,  or  for  discharging  from  arrest, 

17  or  for  dissolving  an  attachment  or  injunction,  or  such  other  orders,  as  the 

18  court  would  have  had  power  to  make  if  the  suit  had  been  commenced  by 

19  bill  or  petition. 

1  Section  8.     If  a  suit  in  equitv  is  commenced  bv  bill  or  petition  in-  Bin  not  re- 

r»  ]•  '    •       i  •         p  1'  '  II  J.     cjuired  in 

2  serted  in  an  original  writ  01  summons  or  01  summons  and  attachment,  summons. 

3  or  in  a  writ  of  trustee  process,  the  bill  or  petition  need  not  be  inserted  p.  s.'isi.  §  6. 

4  in  the  separate  summons,  in  the  copy  of  the  original  writ  to  be  served  on  ^^f;  i||;  1 1; 

5  the  defendant,  or  in  the  copy  of  the  writ  to  be  deposited  or  left  with  or  ^^^  ^^^^-  ^°^- 

6  in  the  office  of  a  register  of  deeds  or  officer  of  a  corporation  or  other  per- 

7  son  for  the  purpose  of  making  an  attachment. 

1  Section  9.     Xo   preliminarv   injunction   shall   be   granted   without  Preliminary 

.  'x'  •     •  1  I      II    I        injunctions  and 

2  notice  to  the  opposite  party.    ISo  temporary  restraining  order  shall  be  temporary  re- 

3  granted  without  notice  to  the  opposite  party,  unless  it  shall  clearly  ap-  orders,  when 

4  pear  from  specific  facts,  shown  by  affidavit  or  by  the  verified  bill,  that  NoUce.' 

5  immediate  and  irreparable  loss  or  damage  will  result  to  the  applicant  244^1881' 11°' 

6  before  the  matter  can  be  heard  on  notice.    If  in  such  a  case  a  temporary  l^^  ^[^l'  ^f 

7  restraining  order  is  granted  without  notice,  notice  of  the  application 

8  for  a  preliminary  injunction  shall  be  made  returnable  at  the  earliest 

9  possible  time,  and  in  no  event  later  than  ten  days  from  the  date  of  the 

10  order,  and  .shall  take  precedence  of  all  matters  except  older  matters  of 
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the  same  character.  When  the  matter  comes  up  for  hearing,  the  party  11 
who  obtained  the  temporary  restraining  order  shall  proceed  with  his  12 
application  for  a  preliminary  injunction,  and  if  he  does  not  do  so  the  13 
court  shall  dissolve  the  temporary  restraining  order.  Upon  two  days'  14 
notice  to  the  party  obtaining  such  temporary  restraining  order,  the  15 
opposite  party  may  appear  and  move  the  dissolution  or  modification  of  It) 
the  order,  and  in  that  event  the  court  or  judge  shall  proceed  to  hear  and  17 
determine  the  motion  as  expeditiously  as  the  ends  of  justice  may  re-  18 
quire.  Every  temporary  restraining  order  shall  be  filed  or  noted  forth-  19 
with  in  the  clerk's  office.  This  section  shall  not  apply  to  proceedings  in  20 
the  probate  courts.  21 


Notice  in 
queations 
under  wills 
1899,  373. 


Section  10.     Upon  petitions  for  the  construction  of  wills,  or  for  1 

instruction  relative  to  wills,  the  court,  instead  of  service  according  to  2 

^u^Mms'  494"'  *^^  usual  course  in  equity,  may  order  notice  of  the  petition  and  of  the  3 

time  and  place  for  hearing  to  be  served  on  such  number  of  the  parties  4 

in  interest  representing  all  possible  interests  as  the  court  shall  direct,  5 

and  to  be  published  for  three  weeks  successively  in  such  newspaper  as  6 

it  directs.     If  it  appears  that  any  possible  interest  is  not  represented,  7 

further  service  may  be  ordered  until  all  possible  interests  are  represented  8 

before  the  court  or  until  a  guardian  ad  litem  has  been  appointed.     If  9 

all  possible  interests  are  represented  by  persons  before  the  court,  it  shall  10 

be  unnecessary  to  make  other  persons  having  similar  interests  parties  11 

defendant.  12 


Docket  entry 
of  equity 
suits. 

1883,  223,  §  5. 

1884,  316. 
1892.  440. 

R.  L.  159,  5  11 
1905,  107. 


Section  11.     Suits  in  equity  in  the  superior  court  shall  be  entered  1 

on  the  same  docket  as  other  cases,  except  in  Suffolk,  Middlesex  and  2 

Essex  counties,  where  they  shall  be  entered  upon  a  separate  equity  3 

docket.    All  processes  shall  be  returnable  at  the  return  day  occurring  4 

next  after  fourteen  days  from  the  date  of  the  process,  if  required  to  be  5 

served  fourteen  days  before  the  return  day,  or  at  the  return  day  occur-  (5 

ring  next  after  thirty  days  from  such  date,  if  required  to  be  served  thirty  7 

days  before  the  return  day,  or  at  any  return  day  within  three  months  8 

after  the  date  of  the  process.  9 


Form  of  bill. 

1855,  194, 

§52,3. 

G.  S.  113, 

5§3.  4. 

P.  S.  151,  5  7. 

1883,  223, 

H  2,  10. 

R.  L.  159,  §  12, 

180  Mass.  487. 

219  Mass.  572. 

227  Mass.  382. 

235  Mass.  227. 

247  Mass.  334. 

254  Mass.  274. 


PLEADING. 

Section  12.     The  material  facts  and  circumstances  relied  on  by  the  1 

plaintifi'  shall  be  stated  briefly,  and  immaterial  and  irrelevant  matters  2 

omitted.    The  bill,  unless  actually  inserted  in  a  writ,  shall  be  entitled  3 

in  the  proper  court,  with  the  full  title  of  the  cause,  containing  the  names  4 

and  descriptions  of  all  the  parties.     It  need  not  contain  any  address  to  5 

the  court,  or  the  usual  commencement,  or  any  prayer  for  an  answer,  for  6 

general  relief  or  for  process.     Discovery  may  be  sought  by  inserting  a  7 

prayer  therefor  in  the  bill  or  petition  or  by  interrogatories.  8 


260  Mass.  427. 


264  Mass.  181. 


270  Mass.  7. 


271  Mass.  475. 


Demurrer, 
answer  and 
plea. 

1855,  194, 
§§3,  4. 
G.  S.  113, 
§§4,  5. 
P.  S.  151, 
§§  7,  10. 
1883,  223, 
§§  2,  10. 


Section  13.  A  defence  to  a  suit  in  equity  shall  be  made  by  demurrer, 
plea  or  answer.  A  demurrer  or  plea  need  not  contain  a  protestation  or 
concluding  prayer.  An  answer,  except  to  a  bill  for  discovery  only,  or  a 
plea,  shall  not  be  made  under  oath  or  under  seal,  and  it  need  not  contain 
any  saving  of  exceptions  to  the  bill,  or  a  prayer  to  be  dismissed  or  for 
costs.    Answers  to  interrogatories  in  a  bill  for  discovery  shall  be  made 
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7  within  such  time  as  the  court  orders,  and  questions  arising  thereon  shall  f^^,  Ist;  \  l^ 

8  be  determined  by  the  rules  applicable  to  bills  for  discovery. 

9  .\llen,  101.  Ill  Mass.  300.  2.58  Mass.  196. 

1  Section  14.     Facts  well  pleaded  in  the  answer  shall  not  be  deemed  f^swl"'  No 

2  to  be  admitted  unless  the  case  is  set  down  for  hearing  upon  the  bill  ""li^ed"" 

3  and  answer  without  the  introduction  of  evidence.    The  parties  shall  be  i^is.  257. 

4  deemed  to  be  at  issue  when  the  answer  is  filed,  and  the  plaintiff  need  not  i9i9i.  s. 

5  file  any  replication. 

1920,  2.  231  Mass.  404.  266  Mass.  503. 

1  Section  15.     Bills,  answers,  petitions  and  other  pleadings  may  be  signature  to 

2  signed  by  the  party  or  his  attorney,  and  shall  not  require  any  other  i883,'223. 5  10. 

3  signature. 

R.  L.  139.  §  14.  6  Allen,  303. 

HEARINGS. 

1  Section  16.     Suits  in  equity,  and  motions  and  other  applications  Hearing  by 

2  therein,  whether  interlocutory  or  final,  shall  in  the  first  instance  be  issq,  237.^}  1. 

3  heard  and  determined  by  one  justice  of  the  court. 

G.S.  113,  §6  R    L.  159,  §  17.  137  Mass.  487. 

P.  S.  151,5  11.  120  Mass.  86.  203  Mass.  159. 

1883,  223,  §  2. 

1  Section  17.     For  hearings,  and  for  making,  entering  and  modifying  Court  always 

2  orders  and  decrees  in  equity  causes,  by  one  justice,  and  for  issuing  writs  i826, 109, 5 1. 

3  in  such  causes,  the  courts  shall  always  be  open  in  every  county;   and  all  r%'|?, 

4  such  proceedings  shall  be  considered  as  taking  place  in  court  and  not  in  flsl^^lV,  §  7. 

5  chambers. 

G.  S.  113,  S7.  1883,223,5  4.  5  Allen,  81. 

P.  S.  151,  §  12.  R.  L.  159,  5  18.  205  Mass.  529 

1  Section  18.     A  justice  of  either  court  or  the  full  court  may,  if  neces-  Hearing  eases 

2  sary,  hear  and  determine  cases  pending  in  a  county  other  than  that  in  anSther '" 

3  which  such  justice  or  court  is  sitting,  or  any  motion  therein ;  but  a  motion  i826,'^b9, 

4  shall  not  be  so  heard  nor  a  decree  or  order  so  made  until  reasonable  l^  g'  |, 

5  notice  thereof  has  been  given  to  the  adverse  party  or  his  counsel;   and  yi^'1',3 

6  either  party  may  transmit  his  reasons  in  WTiting  for  or  against  the  ap-  |,^i*T|9 

7  plication  to  the  court  or  justice,  who  shall  examine  the  same  and  proceed  §§  23-25.' 

8  thereon  as  if  the  parties  were  present.    All  orders  and  decrees  made  on  r.  l.  159'.  §  35. 

9  such  hearings  shall  be  transmitted  to  the  clerk  in  the  proper  county,  and  152  Mass.  450. 
10  be  entered  by  him. 

APPEALS. 

1  Section  19.     A  party  aggrieved  by  a  final  decree  of  a  justice  of  the  Appeal  from 

2  supreme  judicial  court  or  a  final  decree  of  the  superior  court  may,  within  ism,  237!'^5  2. 

3  twenty  days  after  the  entry  thereof,  appeal  therefrom.    An  appeal  from  p.|.  i,m.'§  ili. 

4  a  final  decree  of  a  justice  of  the  supreme  judicial  court  shall  be  •entered  ^^l[  jlg'  |  % 

5  on  the  docket  of  that  court,  and  an  appeal  from  a  final  decree  of  the  J|,\j^'  |*|'  1 1 

6  superior  court  shall  be  entered  in  the  supreme  judicial  court.    The  com-  '3  Aiien,'207,^ 

7  pletion  of  an  appeal  hereunder  shall  be  governed  by  section  one  hundred  115  Mass^  iiS, 

8  and  thirty-five  of  chapter  two  hundred  and  thirty-one.     When  such  ne  Mass.  227. 

9  appeals  have  been  entered  as  aforesaid,  all  proceedings  under  such  decree  {20  mIH.  lib. 

10  shall  be  stayed,  and  the  cause  shall  thereupon  be  pending  before  the  full  12?  Mass  127, 

11  court,  which  shall  hear  and  determine  the  same,  and  affirm,  reverse  or  ^^^  ^ass  443 

12  modify  the  decree  appealed  from.    Upon  the  reversal  of  a  final  decree,  the  125  Mass.  lee. 
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128  Mass.  11^  court  may  remand  the  cause  to  a  justice  of  the  supreme  judicial  court  or  13 

ISO  Mali'.  56.  ■  to  the  superior  court,  with  necessary  and  proper  directions  for  further  14 

157  Mass.  68.  .^,  i-  .1  ■  ^  f      f 

160  Mass.  444.  proceeding  therein.  15 


161  Mass.  593. 
171  Mass.  568. 
186  Mass.  275. 

203  Mass.  159. 

204  Mass.  448. 
206  Mass.  449. 

211  Mass.  334. 

212  Mass.  118. 


215  Mass.  506. 

222  Mass.  218. 

223  Mass,  6. 
226  Mass.  143. 
230  Mass.  500. 
233  Mass.  420. 
239  Mass.  443. 
246  Mass.  346. 


250  Ma.5s.  41. 

251  Mass.  334. 
254  Mass.  159. 

257  Mass.  166. 

258  Mass.  190, 
319. 

259  Mass.  593, 
615. 


263  Mass.  516. 

264  Mass.  475. 

265  Mass.  390. 

266  Mass.  172. 

267  Mass.  422. 

268  Mass.  121. 
272  Mass.  197. 


Separate 
docket  for 


Section  20.     The  clerk  of  the  court  for  the  commonwealth  shall  enter     1 
bX*app"eair°"  ^ppcals  iu  cquitv  and  probate  matters  on  a  separate  equity  and  probate     2 

1859,  196,  §  53.  docket.  "  3 


G.  S.  113,  §  14. 
P.  S.  151,  §  14. 


1883,  223,  §  2. 
R.  L.  159,  §  20. 


150  JIass.  56. 


Injunction  or 
receiver 
pending  ap- 
peal. 

1859,  237,  5  3. 
G.  S.  113,  §  9. 
P.  S.  151,  §  15, 
1883,  223,  §  2. 
R.  L.  159,  I  21. 
203  Mass.  159. 
252  Mass.  542. 


Section  21.  Upon  an  appeal  from  a  final  decree,  the  justice  of 
either  court  by  whom  it  was  made  may  make  such  orders  for  the  ap- 
pointment of  receivers,  and  of  injunction  or  prohibition,  or  for  continu- 
ing the  same  in  force,  as  are  needful  for  the  protection  of  the  rights  of 
parties,  until  the  appeal  shall  be  heard  by  the  full  court,  subject  to  be 
modified  or  annulled  by  the  order  of  the  full  court,  upon  motion,  after 
the  appeal  is  taken. 


Modificat 
of  decree 
superior 
court. 
1883,  223, 
1901,  244. 
R.  L.  159, 
203  Mass. 
225  Mass. 

252  Mass. 

253  Mass. 


542 
90. 


X         Section  22.    After  an  appeal  has  been  taken  from  a  decree  of  the     1 

superior  court,  the  full  court  may,  by  an  order,  on  terms  or  otherwise,     2 

§  6.    suspend  the  execution  or  operation  of  the  decree  appealed  from,  pending    3 

1^22.  the  appeal,  and  may  modify  or  annul  any  order  made  for  the  protection    4 

30.'   of  the  rights  of  the  parties,  pending  the  appeal;    but,  until  such  order    .5 

has  been  modified  or  annulled,  the  justice  of  the  superior  court  by  whom     6 

the  order  or  decree  appealed  from  was  made,  or  any  other  justice  of  said     7 

court,  may  make  any  proper  interlocutory  orders,  pending  such  appeal,     S 

including  orders  for  the  appointment  of  receivers,  of  injunction,  of  pro-     9 

hibition,  and  orders  for  continuing  in  force  such  orders  previously  made,  10 

or  for  modifying  or  dissolving  them.    The  justice  who  makes  any  such  11 

interlocutory  orders  may  enforce  them  by  appropriate  proceedings,  pend-  12 

ing  the  appeal.  13 


Report  of 
facts. 
1883.  223, 
1893,  61. 
R.  L.  159, 
1931,  426. 
§  2S2. 

173  Mass. 

174  Mass. 


Section  23.  The  justice  of  either  court  by  whom  a  decree  was  made 
§7.  shall  report  the  material  facts  found  by  him,  on  request  of  any  party 
§  23.  entitled  to  appeal  therefrom  made  within  four  days  after  such  party  has 
,^g  been  notified  of  the  entry  of  the  decree;  otherwise,  such  report  shall  be  in 
299!   the  discretion  of  the  justice. 


178  M.ass. 

539. 

190  Mass. 

4. 

211  Mass. 

334. 

254  Mass. 

471, 

182  Mass. 

110, 

192  Mass. 

555. 

222  Mass. 

102, 

257  Mass. 

107, 

266. 

193  Mass. 

200. 

382,  598. 

159. 

183  Mass. 

333. 

199  Mass. 

262, 

223  Mass. 

97. 

258  Mass. 

190, 

184  Mass. 

429. 

598. 

226  Mass. 

349. 

573. 

186  Mass. 

83. 

200  Mass. 

179. 

237  Mass. 

153. 

259  Mass. 

615. 

ISS  Mass. 

16. 

204  Mass. 

378. 

250  Mass. 

41. 

Report  of 
testimony 
upon  appeal, 
1859,  237,  §  6. 
G.  S.  113,  §  21. 
P.  S.  151,  §  26. 
1883,  223,  §  2. 
R.  L.  159,  §  24. 
98  Mass.  462, 
117  Mass.  403. 
208  Mass.  510. 
215  Mass.  506. 
256  Mass.  78. 


Section  24.  Upon  an  appeal,  the  testimony  of  witnesses  who  have 
been  examined  orally  before  a  justice  of  either  court  shall,  at  the  request 
of  any  party  made  before  any  evidence  is  offered,  be  reported  to  the  full 
court.  The  courts  shall  provide  by  general  rules  for  some  convenient 
and  eft'ectual  means  of  having  the  same  reported  by  the  justice  by  whom 
the  case  is  heard  or  by  a  person  designated  by  him  for  that  purpose. 
Except  as  provided  in  section  one  hundred  and  twenty-five  of  chapter 


Chap.  214.]  equity  jurisdiction  and  procedure.  2673 

8  two  hundred  and  thirty-one,  no  oral  evidence  shall  be  exhibited  to  the  2M  Mass.  i90. 

9  full  court,  but  the  cause  shall  be  heard  on  appeal  upon  the  same  evidence  262  utli.  27b: 
10  as  on  the  original  hearing. 

271  Mass.  240. 

1  Section  25.     Upon  an  appeal  in  a  suit  in  equity  in  which  the  evidence  Questions 

2  is  reported  to  the  full  court,  all  questions  raised  by  exceptions  taken  at  the  exwptioL 
.3  hearing  shall  be  subject  to  revision  by  the  court  in  the  same  manner  as  if  ind^det?/-'^ 
4  they  were  contained  in  a  bill  of  exceptions,  and  the  report  of  the  evidence  ™^^f,"'"' 

,5  shall  include,  as  part  thereof,  notes  of  any  exceptions  properly  taken  \l\l-  ^le,  5  4. 

6  and  the  rulings  of  the  judge  in  respect  thereto,  and  it  shall  not  be  neces-  jai.'^ 

7  sary  to  file  any  bill  of  exceptions  or  to  suspend  the  entry  of  a  decree  by  1920!  2. 

8  reason  of  any  such  exceptions. 

216  Mass.  51.  236  Mass.  81.  262  Mass.  270. 

225  Mass.  580.  246  Mass.  482.  264  Mass.  166. 

1  Section  2.")A.     In  suits  in  equity  a  final  decree  shall  be  entered  al-  ^^^^Z^i '" 

2  though  exceptions  have  been  taken  or  a  bill  of  exceptions  has  been  filed  \%f^^\fj 

3  and  allowed,  but  execution  and  operation  of  the  decree  so  entered  shall  be 

4  stayed  until  the  exceptions  have  been  disposed  of  unless  the  judge  who 

5  made  the  ruling  to  which  the  exception  or  exceptions  were  taken  finds 

6  that  the  exceptions  are  immaterial,  frivolous  or  intended  for  delay. 

1  Section  26.     A  party  aggrieved   by  an  interlocutory  decree  of  a  imedocutory^ 

2  justice  of  either  court  mav,  in  like  manner,  appeal  to  the  full  court;   but  f-^m'^'^^T. 

3  the  appeal  shall  not  suspend  the  execution  ot  such  decree,  except  as  g  s.  ii3.  §  lo. 

4  provided  in  section  twenty-two,  nor  transfer  to  the  full  court  the  entire  fgsl,  223.  \  2* 

5  cause  or  any  matter  therein  except  the  question  whether  the  interlocutory  ^qJ^^Tb.  U.'^' 

6  decree  appealed  from  shall  be  affirmed,  reversed  or  modified. 

103  Mass.  496.  216  Mass.  30.  265  Mass,  390. 

115  Mass.  115.  239  Mass.  443.  268  Mass.  121. 

125  Mass.  20.  257  Mass.  166.  273  Mass.  109. 
165  Mass.  1. 

1  Section  27.     Interlocutorv  decrees  not  appealed  from  shall  be  open  Revision  of 

..  ii.*^!^.        Ti  c  I  v  i      interlocutory 

2  to  revision  upon  appeals  from  final  decrees,  so  tar  only  as  it  appears  to  decree  upon 

3  the  full  court  that  such  final  decrees  are  erroneously  affected  thereby.      Inai  dV/re" 

1859   237    5  5  127  Mass.  28.  210  Mass.  83.  236  Mass.  556. 

GS'113'U1.  169  Mass.  417.  214  Mass.  560.  238  Mass.  403. 

P's'  151    5  17  189  Mass.  220.  216  Mass.  30,  257  Mass.  509. 

188.3    223    5  2  191  Mass.  310.  386.  261  Mass.  242. 

R.  h.  159,  §  20.  197  Mass.  .504.  233  Mass.  403.  268  Mass.  121. 

1  Section  28.    A  party  who  has,  by  accident  or  mistake,  omitted  to  Petition  for 

2  claim  an  appeal  from  a  final  decree  within  the  time  prescribed  therefor  apPai°_ 

3  may,  within  one  year  after  the  entry  of  the  decree  from  which  he  de-  J?"!;  \p[  |  Is, 

4  sires  to  appeal,  petition  the  full  court  for  leave  to  appeal,  which  may  be  fsgl,  223,V2'.' 

5  granted  upon  terms. 

R  L   159    §  28  204  Mass.  432.  226  Mass.  143. 

121  Mass.'  568.  220  Mass.  532.  251  Mass.  503. 

128  Mass.  16. 

1  Section  29.    No  process  for  the  execution  of  a  final  decree  of  either  Execution  on 

2  court  shall  issue  until  the  expiration  of  twenty  days  after  the  entry  isso,  237?^§  9. 

3  thereof,  unless  all  parties  against  whom  such  decree  is  made  waive  an  p.i.Ui.'iil' 

4  appeal  by  a  writing  filed  with  the  clerk  or  by  causing  an  entry  thereof  \l^l  f||  1 54 

5  to  be  made  on  the  docket;  except  that  if  the  justice  by  whose  order  the  >|iy^*,t'.  Idl. 

6  final  decree  was  made  is  of  opinion  that  the  appeal  from  such  decree  is  224  Mass.  501. 

7  groundless  and  intended  merely  for  delay,  process  for  the  execution  of 

8  the  decree  may  be  awarded  notwithstanding  the  appeal. 
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Report  of 

interlocutory 
decree  or 
order  to 
full  court. 
G.  S.  113. 
P.  S.  151.  §  18. 
1883,  223,  §  2. 
R.  L.  159,  §  27 
115  Mass.  115. 
120  Mass.  277. 


12. 


REPORT. 

Section  30.  If,  upon  making  an  interlocutory  decree  or  order,  the 
justice  is  of  opinion  tiiat  it  so  affects  the  merits  of  the  controversy  that 
the  matter  ought,  before  further  proceedings,  to  be  determined  by  the 
full  court,  he  may  report  the  question  for  that  purpose,  and  stay  all 
further  proceedings  except  those  necessary  to  preserve  the  rights  of  the 
parties. 

165  Mass   1  224  Mass.  424.  268  Mass.  93. 

211  Mass.  334.  230  Mass.  526.  233. 

212  Mass    118.  242  Mass.  8.  273  Mass.  109. 
216  Mass.  30.  266  Mass.  537. 


Reservation 
for  full  court 


Section  31.  A  justice  of  either  court  by  whom  a  case  is  heard  for 
i859?'237."rn.  final  decree  may  reserve  and  report  the  evidence  and  all  questions  of  law 
P.I.  iM*,'/2a  therein  for  the  consideration  of  the  full  court;  and  thereupon  like  pro- 
u^t  159, 5  29.  ceedings  shall  be  had  as  upon  appeals  from  final  decrees. 


141  Mass.  150. 
184  Mass.  429. 
186  Mass.  83. 
192  Mass.  555. 


200  Mass.  179. 
207  Mass.  394. 
209  Mass.  470. 


224  Mass.  424. 
242  Mass.  8. 
259  Mass.  615. 


Transfer  of 

causes  between 

supreme 

judicial, 

superior  and 

probate 

courts. 

1883,  223, 

§§8,9. 

R.  L.  159, 

§§30,31. 

1911,  284,  §  2. 

G.  L.  (ed.  of 

1920)  214.  §  33. 

1922,  532,  §  1. 


TRANSFER    OF     CAUSES    BETWEEN     SUPREME    JUDICIAL,     SUPERIOR     AND 

PR0B.\TE  COURTS. 

Section  32.  The  supreme  judicial  court  or  a  justice  thereof  may 
transfer  for  partial  or  final  disposition  in  the  superior  court  or  in  the 
probate  court,  respectively,  any  cause  which  is  within  the  concurrent 
jurisdiction  of  said  courts,  respectively,  and  of  the  supreme  judicial  court, 
subject  to  appeal,  exceptions  or  other  proceedings  in  the  nature  of  an 
appeal  applicable  to  such  case  if  originally  brought  in  the  court  to 
which  it  is  transferred.  The  supreme  judicial  court  may  also  direct 
any  cause  which  is  within  such  concurrent  jurisdiction  to  be  transferred 
to  the  supreme  judicial  court  in  whole  or  in  part  for  further  action  or 
directions,  and  in  case  of  partial  transfer  may  issue  such  orders  or  direc-  10 
tions  in  regard  to  the  part  of  such  cause  not  so  transferred  as  justice  11 
may  require.  ^- 


Section  33.     [Repealed,  1922,  532,  §  2.] 


1 


Jury  issues. 
1823,  24. 
E.  S.  83,  §  46. 
1859,  237,  §  13. 
G.  S.  113,  §  22. 
P.  S.  151,  §  27. 
1895,  116,  §  1. 
R.  L.  159,  5  36. 
6  Pick.  376. 


ISSUES  TO  JURY. 

Section  34.  The  supreme  judicial  court,  upon  request  of  a  party 
to  an  equity  cause  pending  therein,  may  frame  issues  of  fact  to  be  tried 
by  a  jury  and  order  the  same  to  be  tried  in  that  court  or  in  the  superior 
court  in  the  county  in  which  such  cause  is  pending,  or  upon  the  request 
of  all  parties  in  any  other  county. 


16  Gray,  407. 
102  Mass.  45. 
120  Mass.  113,  244. 
123  Mass.  590. 


128  Mass.  349. 
137  Mass.  483,  487. 

142  Mass.  161. 

143  Mass.  543. 


180  Mass.  334. 
188  Mass.  16. 
221  Mass.  339. 
243  Mass.  516. 


Jury  may  be  SECTION  35.     If  there  IS  no  regular  sitting  of  the  supreme  judicial 

i874!"339,  §  3.    court  withiu  three  months  after  the  framing  of  such  issues,  a  justice 
r.i;.\m.V3^7.  thereof  may  order  the  clerk  of  the  courts  for  the  county  in  which  the 
cause  is  pending  to  summon  a  jury  to  try  such  issues,  and  the  proceed- 
ings at  such  trial  shall  be  in  all  respects  the  same  as  in  a  trial  at  a  regular 
sitting. 


1 
2 

3 
4 
5 
& 
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1  Section  .36.    The  superior  court,  upon  request  of  a  party  to  an  equity  Jury  issues 

2  cause  pending  therein,  may  frame  i.ssues  of  fact  to  be  tried  by  a  jury  and  court. 

3  order  them  to  be  tried  in  the  county  in  which  such  cause  is  pending.         r.^l.  159.  §  as 

188  Mass.  10.  221  Mass,  339.  236  Mass.  310. 


SITTINGS  OF  THE  COURTS. 

1  Section  .37.     A  justice  of  the  supreme  judicial  court  and  a  justice  Continuous 

2  of  the  superior  court  shall,  at  all  convenient  times,  sit  in  Boston  to  hear  Bostm'" 

3  and  determine  suits  in  equity  and  motions  therein  arising  in  any  county.  g.^I;  nl;  §  i"; 

p.  S.  l.il.  §  30.  R,  L.  1.59.  §  40. 

1  Section  3S.    A  justice  of  the  supreme  judicial  court  shall  sit  at  Spring-  Hearings  at 

2  field,  on  the  first  Monday  of  February,  June,  August  and  December,  to  wetterS"  ""^ 

3  hear  such  matters  in  equity  as  may  be  heard  and  determined  at  chambers,  Jsm.'sm,  §  i 

4  which  arise  in  the  counties  of  Berkshire,  Franklin,   Hampshire  and  r.l.'im.Wi. 

5  Hampden. 

MISCELL.\NE0US  PROVISIONS. 

1  Section  39.    A  justice  of  either  court  shall  not  dissolve  an  injunction  Control  of 

2  issued  by  the  other  court,  or  by  a  justice  thereof,  or  interpose  in  any  havmg^i^u- 

3  proceeding  in  the  equity  jurisdiction  of  the  other  court,  except  as  pro-  i883?223, 5 12 

4  vided  in  sections  twenty-two  and  thirty-two. 

R.  L.  159.  §  32,  1931,  426,  §  84. 

1  Section  40.    Every  order  and  decree  shall  bear  date  of  the  day  when  J^*'g^|';|^J- 

2  actually  entered  by  the  clerk,  and  at  the  time  of  the  entry  he  shall  of  entry. 

3  note  such  date  upon  the  order  or  decree  and  upon  the  docket.' 

1.S59.  237.  5  S  PS,  l.il,S21,  R,  L.  1.59,  §  33. 

G.  S.  113,  §  16.  1883,  223.  §  2.  5  Allen,  81. 

1  Section  41.    The  courts  may  issue  writs  of  seisin  and  execution  in  writs  of 

2  common  form  if  such  process  is  appropriate  for  the  enforcement  of  a  execution. 

3  decree  in  equity. 

R.  S.  74,  §  12;  P.  S.  151,  §  29.  106  Mass.  499. 

118,  §43.  1883,223,5  2.  107  Mass.  428. 

G.  S.  113,  §  23.  R.  L.  159,  §  39.  233  Mass.  39. 

1  Section  42.    Where  a  bond  is  required  of  a  receiver  appointed  by  Receiver's 

2  either  court  the  provisions  of  section  seven  of  chapter  two  hundred  and  1917,' 32. 

3  three  shall  apply. 

1  Section  43.    The  original  papers  in  a  suit  in  equity  pending  in  either  Taking  papers 

2  court  may  be  taken  from  the  files  in  any  county  by  counsel  of  record  ism,  i9b',  §  50. 

3  of  either  party,  for  use  before  the  court,  upon  leaving  a  memorandum  p.  |.  iVf;  §  3I' 

4  and  receipt  on  such  files,  containing  a  short  description  of  the  papers  so  jf  ^2'.  ill',  1 42. 

5  taken. 
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CHAPTER    215 

PROBATE  COURTS. 


Sect. 

courts  and  their  jurisdiction. 

1.  Courts  of  record,  etc. 

2.  Superior  jurisdiction. 

3.  Jurisdiction  in  general. 

4.  Same.      Separate   estate   of   married 

women,  custody  of  minors,  etc. 

5.  Same.     French  spoliation  awards. 

6.  Equity  jurisdiction. 
6.\.  Equitable  attachments. 

7.  Court  first  taking  jurisdiction  to  re- 

tain it. 

8.  Jurisdiction  of  trusts. 
8A.  Change  of  venue. 


9.      Person  aggrieved  may  appeal  to  su- 
preme judicial  court. 

10.  Appeal  to  be  heard  by  full  court. 

11.  Report  of  facts. 

12.  Evidence  upon  appeal. 

13.  Judge  may  reserve  and  report  case  to 

the  full  court. 

14.  Revision  of  interlocutory  decrees  on 

appeal. 

15.  Petition  for  late  appeal. 

16.  Jury  issues. 

17.  Insolvent  estates. 

18.  Court  may  appoint  stenographer  to 

take  testimony. 

19.  Consolidation  of  appeals  by  appellant. 

20.  Consolidation  of  appeals  by  court. 

21.  Appeals   to   go   on   same   docket   as 

equity  cases. 

22.  Effect  of  appeal  upon  act  appealed 

from. 

23.  Same,  in  equity  cases. 

24.  Same,   in   divorce,   separate   support 

and  custody  cases. 

25.  Same,  in  case  of  removal  of  executor, 

etc. 

26.  Same  subject. 

27.  Modification  of  decree  appealed  from. 

28.  Reversal  or  affirmance  of  decree  ap- 

pealed from. 

29.  Waiver  of  or  failure  to  complete  or 

prosecute  appeal. 

GENERAL  PROVISIONS. 

30.  Rules  and  forms. 

30.\.  Administrative  committee  of  the  pro- 
bate courts. 

31.  Notice  of  hearings,  etc. 


Sect. 

32. 

33. 

34. 

35. 

36. 


37. 

38. 
39. 


40. 

41. 
42. 
43. 

44. 

45. 
46. 
47. 
48. 
49. 
50. 

51. 

52. 

53. 

54. 
55. 
56. 

56A. 


57. 

58. 
59. 
60. 

61. 

62. 
63. 


Transaction  of  business  out  of  court. 

Same,  ex  parte  matters. 

Power  to  enforce  orders  and  decrees. 

Revocation  of  warrants  and  commis- 
sions. 

Decrees  to  be  in  writing,  and  with 
certain  instruments,  etc.,  to  be  re- 
corded. 

Docket  and  index.  Separate  index 
of  public  administrators. 

Oaths. 

Probate  courts  to  determine  and  en- 
force payment  for  services  in  con- 
nection with  administration  of  es- 
tates, etc. 

Enforcement  of  deliverj'  of  property 
by  executors,  etc.,  who  resign,  etc. 

Temporary  investments. 

.Appearances. 

Interrogatories. 

Persons  suspected  of  concealing  prop- 
erty may  be  examined  under  oath. 

Costs. 

Service  of  citation  by  registered  mail. 

Waiver  of  notice. 

Appointment  of  one  appraiser. 

Selection  of  newspapers  for  notices. 

Receipts,  etc.,  to  executors,  etc.,  may 
be  recorded. 

Copy  of  certain  papers  without 
charge. 

Original  will  may  be  taken  from  regis- 
try. 

Court  rooms,  rooms  for  record,  etc., 
to  be  provided. 

Same  subject. 

Preservation  of  dockets,  etc. 

Expense  of  recording  probate  pro- 
ceedings in  Suffolk. 

Investigations. 

SESSIONS  OF  THE   COURTS. 

To   maintain   order   and   punish   for 

contempt. 
Courts  always  open. 
Adjournment. 
No    courts   on    holidays   or   election 

days. 
Court  not  to  be  held  without  register, 

etc. 
When  and  where  courts  are  held. 
Changes  in  places  of  holding  courts. 
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COURTS  AND  THEIR  JURISDICTION. 

1  Section  1.     Probate  courts  shall  be  courts  of  record,  and  the  judge  Courts  of 

2  and  the  register  of  probate  and  insolvency  for  each  county  shall  be,  re-  i783,''46,"^' 

3  spectively,  the  judge  and  the  register  of  the  probate  court  of  such  county.  ^^  '•  ^ 

1817.  190,  §§  1.  2.  1862,  68,  §  3.  12  Gray.  147. 

R.  S.  83,  §§  1,  20.  P.  S.  156.  §  1.  227  Mass.  77. 

1858,  93,  §  1.  R.  L.  182,  §  1.  260  Mass.  369. 
G.  S.  117,  §  1. 

1  Section  2.     Probate  courts  shall  be  courts  of  superior  and  general  Superior 

2  jurisdiction  with  reference  to  all  cases  and  matters  in  which  thev  have  i89i,4i5,  §4 

3  jurisdiction,  and  no  order,  decree,  sentence,  warrant,  writ  or  process  182  Mass!  205. 

4  made,  issued  or  pronounced  by  them  need  set  out  any  adjudication  192  Mass!  III'. 

5  or  circumstances  with  greater  particularity  than  would  be  required  in  io|  Mass!  g'"' 

6  other  courts  of  superior  and  general  jurisdiction,  and  the  like  presump-  HI  ^^'^^^-  ~^^' 

7  tion  shall  be  made  in  favor  of  proceedings  of  the  probate  courts  as  would  jgS  Mass.  12, 

8  be  made  in  favor  of  proceedings  of  other  courts  of  superior  and  general  226  Mass.  258. 
jurisdiction. 

240  Mass.  18.  254  Mass.  491.  261  Mass.  209.  154  U.  S.  34. 

247  Mass.  288.  260  Mass.  369.  273  Mass.  372.  215  U.  S.  203. 

1  Section  3.     Probate  courts  shall  have  jurisdiction  of  probate  of  wills,  Jurisdiction 

2  of  granting  administration  on  the  estates  of  persons  who  at  the  time  of  i783."46'^'§  i. 

3  their  decease  were  inhabitants  of  or  residents  in  their  respective  counties  fl*s.'64°'§3?' 

4  and  of  persons  who  die  out  of  the  commonwealth  leaving  estate  to  be  ?i5iV25'6^§  i; 

5  administered  within  their  respective  counties;    of  the  appointment  of  Q^^Viy  52 

6  guardians  and  conservators;  of  all  matters  relative  to  the  estates  of  such  p.  s.  i56.'§  2. 

7  deceased  persons  and  wards;   of  petitions  for  the  adoption  of  children,  1901!  125! 

8  and  for  change  of  names;  of  libels  for  divorce  or  for  affirming  or  annulling  r  l.  145,  §  40; 

9  marriage  brought  in  the  probate  court;  and  of  such  other  matters  as  have  i903,^96. 
10  been  or  may  be  placed  within  their  jurisdiction. 

1905,  127.  9  Pick.  259.  126  Mass.  384.  213  Mass.  227. 

1907,  169.  §  3.  4  Cush.  510.  128  Mass.  140.  221  Mass.  178. 

1915,23.  8  Cush.  529.  129  Mass.  513.  262  Mass.  297. 

1921,  466,  §  3.  10  Cush.  17.  131  Mass.  477.  263  Mass.  549. 

1922,  532.  §  7;  2  Gray.  228.  137  Mass.  195.  270  Mass,  461. 
542,  §  2.  3  Gray,  536.  140  Mass.  194.  273  Mass.  372, 
5  Pick.  20.  65.                  4  Allen,  410.  192  Mass.  .596.  402. 

370,  519.  102  Mass.  186.  195  Mass.  133. 

1  Section  4.     Probate  courts  shall  have  exclusive  original  jurisdiction  Same.   Sep- 

2  of  petitions  of  married  women  relative  to  their  separate  estate,  and  of  of  marrfcd'^ 

3  petitions  or  applications  relative  to  the  care,  custody,  education  and  ("ody'o"'  '^"^' 

4  maintenance  of  minor  children  provided  for  by  sections  thirty  and  i^sf  33o""s  2 

5  thirty-seven  of  chapter  two  hundred  and  nine. 

R.  L.  102.  §  4. 

1  Section  .5.     Probate  courts  shall  have  exclusive  original  jurisdiction  Same.   French 

2  of  all  matters  relative  to  the  administration  of  moneys  appropriated  by  aw°ards°° 

3  the  congress  of  the  United  States  on  account  of  French  spoliations.  ^^°^'  ^^^'  ^  ^' 

1  Section  6.     Probate  courts  shall  have  jurisdiction  in  equity,  concur-  Equity  juris- 

2  rent  with  the  supreme  judicial  and  superior  courts,  of  all  cases  and  matters  r°s°69,  §  12. 

3  relative  to  the  administration  of  the  estates  of  deceased  persons,  to  wills,  fi^\  }^;  ^  ^^' 

4  including  questions  arising  under  section  twenty  of  chapter  one  hundred  ^gg^  •j* '-•  \Y' 

5  and  ninety-one,  to  trusts  created  by  will  or  other  written  instrument  and,  i^s^i  uh! 
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1910,  100. 
1917,  126-, 
279,  §  44. 
1929,  342,  5  1. 
1931.  426.  §  85. 
12  Met.  316. 

131  Mass.  355. 

132  Maiw.  452. 
144  Mass,  135. 
175  Mass.  199, 
265. 

181  Mass.  501. 
183  Mass.  521. 
186  Mass.  244. 


in  cases  involving  in  any  way  the  estate  of  a  deceased  person  or  the  prop-  6 

erty  of  any  absentee  whereof  a  receiver  has  been  appointed  under  chapter  7 

two  hundred  or  the  property  of  a  person  under  guardianship  or  conser-  8 

vatorship,  to  trusts  created  by  parol  or  constructive  or  resulting  trusts,  9 

of  all  matters  relative  to  guardianship  and  conservatorship  and  of  all  10 

other  matters  of  which  they  now  have  or  may  hereafter.be  given  juris-  11 

diction.    Such  jurisdiction  may  be  exercised  upon  petition  according  to  12 

the  usual  course  of  procedure  in  probate  courts.  13 


192  Mass.  596. 
203  Mass.  94. 
211  Mass.  494. 
226  Mass.  459. 


238  Mass.  599. 

239  Mass.  301. 

241  Mass.  112. 

242  Mass.  331. 


248  Mass.  310. 
260  Mass.  19,  515. 
267  Mass.  301.  316. 
273  Mass.  372. 


Equitable  at- 
tachments. 
1927,  94,  §  1. 


Section  6A.     In  any  proceeding  before  a  probate  court,  an  attach-  1 

ment  may  be  made  by  injunction,  as  in  suits  in  equity,  to  reach  shares  of  2 

stock  or  other  property  which  cannot  be  reached  to  be  attached  as  in  an  3 

action  at  law,  and  the  property  so  attached  shall  thereafter  be  subject  to  4 

such  order  as  justice  and  equity  may  require;   and  in  relation  to  such  5 

probate  proceedings  said  court  shall  have  all  the  powers  which  the  su-  6 

preme  judicial  and  superior  courts  have  in  relation  to  bills  to  reach  and  7 

apply.  8 


Coxirt  first 
taking  juris- 
diction to 
retain  it. 
1785,  12.  §  1. 
1817,  190, 
§§  1.  16. 
R.  S.  62,  5  20; 
64,  §  3;  79. 
§31;   83,  §  14. 
G.  S.  117,  §  3. 
P.  S.  156,  §  3. 
R.  L.  162,  §  6. 


Section  7.  If  a  case  is  within  the  jurisdiction  of  the  probate  courts 
of  two  or  more  counties,  the  court  first  taking  cognizance  thereof  by  the 
commencement  of  proceedings  therein  shall  retain  jurisdiction  thereof, 
and  shall  exclude  the  jurisdiction  of  the  probate  courts  of  all  other 
counties;  and  the  administration,  guardianship  or  conservatorship  first 
granted  shall  extend  to  all  the  estate  of  the  deceased  or  ward  in  the 
commonwealth. 


Jurisdiction 
of  trusts. 
1874.  352,  5  3. 
P.  S.  141,  §  28. 
R.  L.  162.  S  7. 
260  Mass.  19. 


Section  8.  All  matters  of  trust  of  which  probate  courts  have  juris- 
diction, except  those  arising  under  wills,  shall  be  within  the  jurisdiction 
of  the  probate  court  of  any  county  where  any  of  the  parties  interested  in 
the  trust  reside,  or  where  any  of  the  land  held  in  trust  is  situated;  but 
such  jurisdiction,  when  once  assumed,  shall  exclude  the  probate  court 
of  any  other  county  from  taking  jurisdiction  of  any  matter  subsequently 
arising  in  relation  to  the  same  trust. 


Change  of 
venue. 
1925,  159. 
253  Mass.  411. 


Section  8A.  If  it  appears  before  final  decree  in  any  proceeding  pend- 
ing in  a  probate  court  that  said  proceeding  was  begun  in  the  wrong  county, 
said  court  may  order  the  proceeding  with  all  papers  relating  thereto  to  be 
removed  to  the  probate  court  for  the  proper  county,  and  it  shall  thereupon 
be  entered  and  pending  in  the  last  mentioned  court  as  if  originally  com- 
menced therein,  and  all  prior  proceedings  otherwise  regularly  taken  shall 
thereupon  be  valid. 


Person 

aggrieved  may 
appeal  to 
supreme 
judicial  court. 
1692-3,  14,  §  I; 
46,  §  1. 
1696,  8,  §  2. 
170O-1,  5. 


APPEALS. 

Section  9.     A  person  aggrieved  by  an  order,  decree  or  denial  of  a  1 

probate  court  made  after  this  chapter  takes  effect,  may,  within  twenty  2 

days  after  the  entry  thereof,  appeal  from  the  same  to  the  supreme  judi-  3 

cial  court,  and  the  appeal  shall  be  heard  and  determined  by  the  full  4 

court,  which  shall  have  like  powers  and  authority  in  respect  thereto  5 
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6  as   upon   an   appeal   in   a   suit   in   equity  under   the   general   equity  }Ji9-2o. 

7  jurisdiction. 

1783.  46,  §§  3,  4.  6  Gray.  137.  211  Mass.  494. 

1817.  190.  |§  6,  7.  13  Gray,  336.  218  Mass.  33. 

R.  S.  83,  5§33,  16  Gray,  577.  221  Mass.  108. 

34,  36.  3  Allen,  .^.W.  223  Mass.  6. 

G.  S.  117,  §5  7-9.  10  Allen.  3.57.  224  Mass.  145. 

P.  S.  156,  §§  .5-7.  Ill  Mass.  346.  228  Mass.  39,  466. 

1888,  290,  5  1.  118  Mass,  110.  232  Mass.  259, 

R.  L.  162.  55  8-10.  123  Mass,  270.  269,  .500. 

1917,  279,  5  27,  128  Mass.  592.  2,35  Mass,  33. 

1918,  257,  5  401.  129  Mass.  ,527.  236  Mass.  326. 
1919,5;  17;'274.  140  Mass.  596.  237  Mass.  .577. 
§§  1, 10,  11.  143  Mass  234.  239  Mass.  439. 
1920,  2.  144  Mass.  135.  240  Mass.  159. 

2  Mass.  140.  146  Mass  373.  243  Mass.  149. 
9  Mass,  386.  147  Mass,  204.  246  Mass,  482. 

3  Pick.  443.  148  Mass,  421.  250  Mass.  41. 

4  Pick.  33.  154  Mass.  574.  252  Mass,  197. 
16  Pick.  264.  170  Mass.  93.  254  Mass,  325. 
18  Pick.  1.  285.  184  Mass.  394.  255  Mass  611. 
6  Met.  194.  186  Mass.  420.  256  Mass,  203. 
11  Met.  390.  190  Mass.  459.  260  Mass.  369. 
4  Cush.  408.  195  Mass.  436.  263  Mass.  521. 
8  Cush.  529.  198  Mass.  136.  267  Mass.  528. 
1  Gray,  518.  203  Mass.  556.  271  Mass.  467. 

1  Section  10.    The  appeal  shall  be  pending  before  the  full  court  as  soon  Appeal  to  be 

2  as  it  has  been  filed  in  the  probate  court,  and  proper  copies  of  papers  in  coSn. '''''" 

3  the  proceeding,  as  specified  in  section  one  hundred  and  thirty-five  of  \l]\'i°' 

4  chapter  two  hundred  and  thirty-one,  have  been  prepared  by  the  register  J^^s,  46^5^4^ 

5  and  transmitted  to  the  supreme  judicial  court  and  entered  in  the  docket  Pjfg^lj 

6  of  the  full  court  under  said  section. 

G.  S.  117,  §  9.  1919,  17;  274,  §§  2,  128  Mass.  11.  2.59  Mass,  74, 

P  S   156,  §§7,  8.  10;    333,  §§  30,  31.  236  Mass.  326.  262  Mass,  270. 

1888,  290,  5  1,  1920,  2,  246  Mass.  482,  263  Mass,  521. 

R.  L.  162,  §§  10,  11.  1929,265,16.  254  Mass.  161.  471.  267  Mass,  444. 

1  Section  11.     The  judge  by  whom  an  order,  decree  or  denial  was  made  Report  of  facts. 

2  shall  report  the  material  facts  found  by  him,  on  request  of  any  party  \ll\;  III;  ^  ^' 

3  entitled  to  appeal  therefrom  made  within  four  days  after  such  party  has  i74*Mass.  299. 

4  notice  of  such  order,  decree  or  denial ;  otherwise  such  report  shall  be  in  m  H^l  \lf 

5  the  discretion  of  the  judge. 

250  Mass.  41.  261  Mass.  321.  264  Mass.  112.  269  Mass.  41. 

254  Mass.  471.  263  Mass.  521.  266  Mass.  50.  273  Mass.  53. 

256  Mass.  78. 

1  Section  12.     Upon  the  appeal,  the  evidence  and  all  questions  relating  Evidence  upon 

2  thereto  shall  be  governed  by  sections  twenty-four  and  twenty-five  of  i9i'9l'274, 5  4. 

3  chapter  two  hundred  and  fourteen  and  section  one  hundred  and  twenty-  I43  ^a^:  ill'. 

4  five  of  chapter  two  hundred  and  thirty-one. 

246  Mass.  482.  260  Mass,  369.  263  Mass.  521. 

250  Mass,  41.  177.  262  Mass.  270.  271  Mass.  240. 

256  Mass.  78, 

1  Section  13.     A  judge  of  the  probate  court  by  whom  a  case  or  matter  Judge  may 

2  is  heard  for  final  determination  may  reserve  ancl  report  the  evidence  and  repo^rclTe  to 

3  all  questions  of  law  therein  for  consideration  of  the  full  court,  and  there-  l9i9'"274°T6. 

4  upon  like  proceedings  shall  be  had  as  upon  appeal.    And  if,  upon  making  ^  ^^l  j^^; 

5  an  interlocutory  decree  or  order,  he  is  of  opinion  that  it  so  afltects  the  3i5, 

*'  1  I      e  e         1  ■^*'"  Mass,  78. 

6  merits  of  the  controversy  that  the  matter  ought,  before  further  pro-  259  Mass.  74^ 

7  ceedings,  to  be  determined  by  the  full  court,  he  may  report  the  question  271  mIIs!  240: 

8  for  that  purpose,  and  stay  all  further  proceedings  except  such  as  are 

9  necessary  to  preserve  the  rights  of  the  parties. 

1  Section  14.     Interlocutory  decrees  not  appealed  from  shall  be  open  ReWsion  of 

2  to  revision  upon  appeals  from  final  decrees  so  far  only  as  it  appears  to  d"e'c'reeron°^^ 

3  the  full  court  that  such  final  decrees  are  erroneously  affected  thereby.        m9!'274. 5  6. 

263  Mass.  521. 
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Petition  for 
late  appeal. 
1719-20. 
10,  §  6. 
1783,  46,  §  4. 
1812.  29. 
1817,  190, 
5§  7.  8. 


PROBATE   COURTS. 


[Chap.  215. 


Section  15.  A  person  who  has,  by  accident  or  mistake,  omitted  to 
claim  an  appeal  from  a  final  decree  within  the  time  prescribed  therefor 
may,  within  one  year  after  the  entry  of  the  decree  from  which  he  de- 
sires to  appeal,  petition  the  full  court  for  leave  to  appeal,  which  may  be 
granted  upon  terms. 


R.  S.  83,  §S  39-42. 
G.  S.  117,  §§  11-13. 
P.  S.  156,  §§  9,  10. 
1890,  261.  5  2. 
R.  L.  162,  §§  13.  14. 
1919,  274,  §§  6,  10. 
1  Gray.  518 
14  Gray.  279. 


7  Allen.  242. 
13  Allen,  207. 
139  Mass.  190. 
145  Mass.  287. 
153  Mass.  8. 
192  Mass.  126. 
223  Mass.  297. 


225  Mass.  487. 

229  Mass.  508.  537. 

230  Mass.  14. 

231  Mass.  258. 

232  Mass.  525. 
2.33  Mass.  136. 
263  Mass.  521. 


Jury  issues. 
1783.  46.  §  4. 
1817.  190,  §  7. 
R.  S.  83.  I  46. 
G.  S.  117.  §  18. 
1874,  339.  §  3. 
P.  S.  156.  §  19. 
1895.  116,  §  1. 
R.  L.  162, 
S§  25,  26. 
1917,  279.  §  22. 
1919.  274. 
§§  7.  8.  10. 
120  Mass.  277. 
123  Mass.  590. 
143  Mass.  349. 
154  Mass.  498. 
157  Mass.  83, 
90. 

167  Mass.  524. 
188  Mass.  16. 
198  Mass.  345. 
221  Mass.  339. 

225  Mass.  68. 

226  Mass.  158. 

240  Mass.  49. 

241  Mass.  427. 
246  Mass.  250. 
252  Mass.  197. 


Section  16.  A  probate  court  in  any  proceeding,  upon  the  applica- 
tion of  a  party  and  in  accordance  with  the  practice  established  by  the 
supreme  judicial  court  in  like  cases,  may  direct  that  any  issues  of  fact 
shall  be  tried  by  a  jury  in  the  superior  court  for  the  same  county,  or,  if 
there  shall  not  be  any  regular  sitting  for  such  trial  within  three  months 
after  such  order,  or  by  consent  of  the  parties,  in  any  other  county.  The 
form  of  such  issues  shall  be  settled  in  the  probate  court,  and  certified 
copies  of  the  issues  and  other  material  papers  in  the  case  shall  be  entered 
by  the  applicant  in  the  superior  court  forthwith,  or  within  such  time 
as  the  probate  court  may  direct,  but  the  same  may  be  entered  by  any 
other  party;  and,  if  the  same  shall  not  so  be  entered,  the  probate  court  11 
may  discharge  the  order  for  a  trial.  On  motion  of  any  party  in  the  12 
superior  court  the  issues  shall  be  advanced  for  a  speedy  trial.  Questions  1.3 
of  law  arising  upon  the  trial  of  any  such  issues  may  be  considered  and  14 
determined  by  the  supreme  judicial  court  in  the  same  manner  and  with  15 
like  effect  as  in  actions  at  law  tried  in  the  superior  court.  16 

255  Mass.  152.  263  Mass.  427,  521.  264  Mass.  36.  268  Mass.  531. 


1 

2 
3 
4 
5 
6 
7 
8 
9 
10 


Insolvent 
estates. 
1919,  274,  §  9. 
263  Mass.  521. 


Court  may 
appoint 
stenographer 
to  take  testi- 
mony. 
1919,  274. 

1923,  392. 

1924,  194. 

1930,  400, 
§5  5,  7-9. 

1931,  301,  „  _. 
243  Mass.  149. 
252  Mass.  197. 
261  Mass.  321. 
271  Mass.  240. 


Section  17.  In  the  case  of  an  estate  of  a  deceased  person  represented 
insolvent,  if  the  court,  instead  of  appointing  commissioners  to  receive 
and  examine  the  claims  of  creditors  against  the  estate,  receives  and  ex- 
amines such  claims  itself,  the  provisions  of  this  chapter,  so  far  as  applica- 
ble, shall  govern  the  proceedings  for  proof  of  the  same  and  appeals  from 
the  allowance  or  disallowance  thereof,  exclusive  of  the  provisions  of 
sections  eleven  and  sixteen  of  chapter  one  hundred  and  ninety-eight. 


13 


24 


Section  18.  At  the  trial  of  any  issue  of  fact  in  a  probate  court  the 
presiding  judge  may  appoint  a  stenographer,  who  shall  be  sworn  and  shall 
attend  the  trial,  or  such  part  thereof  as  the  judge  may  direct,  and  perform 
like  duties  and  receive  the  same  compensation  therefor  as  a  stenographer 
appointed  by  the  superior  court  who  is  not  on  salary;  and  the  sums  so 
payable  for  his  attendance  at  court  and  for  any  transcript  of  his  notes  or 
part  thereof  furnished  to  the  judge  by  his  direction  shall  be  paid  by  the 
county  upon  the  certificate  of  the  judge.  The  judges  of  probate  of  any 
county,  except  Suffolk,  may,  subject  to  the  approval  of  the  county  com- 
missioners of  such  county,  appoint  a  stenographer  for  the  probate  court  10 
of  such  county.  The  compensation  and  expenses  of  such  stenographer  11 
shall  be  paid  by  the  county.  12 


Consolidation  Section  19.     An  appellant  from  decrees  of  a  probate  court  settling 

appXni^  ^^  different  accounts  of  an  executor,  administrator,  guardian,  conservator, 

1888, 290, 1 4^  tpusteg  Qr  receiver  may  unite  his  appeals  in  one  notice  of  appeal,  and  they 

1915,  23.  ' 
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.  4  shall  thereupon  be  entered  as  one  appeal  in  the  supreme  judicial  court; 
.5  and  an  appeal  taken  by  another  appellant  from  any  of  the  same  decrees, 

6  or  from  another  decree  made  at  the  same  time  or  earlier,  settling  any 

7  other  account  of  such  fiduciary,  may  be  entered  in  the  supreme  judi- 
S  cial  court  as  part  of  the  matter  comprised  in  the  appeal  previously 
!)  entered.    The  court  may,  upon  appeal,  deal  with  such  ditt'erent  accounts 

10  as  if  they  formed  one  continuous  account,  and  may  give  effect  to  any 

1 1  alterations  which  it  may  make  in  any  account  by  altering  the  balance  of 

12  the  last  account  without  altering  the  balance  of  any  previous  account. 

1  .Section  20.     The  supreme  judicial  court  may  at  any  time,  upon  ConsoiiJation 

2  terms,  consolidate  any  separate  appeals  from  a  probate  court  pending  cm^n'"^''^  ^ 

3  therein,  and  may  thereafter  deal  with  such  consolidated  appeals  to-  \i^t  il";  |  tr. 
•i  gether  or  otherwise,  as  justice  recjuires. 

1  Section  21.     Appeals  and  petitions  therefor  shall  be  entered  on  the  Appeals  to  go 

2  same  docket  with  cases  in  equity,  and  shall  have  the  same  rights  as  to  as  equity 

3  hearing  and  determination  as  such  cases.  "^*^^' 

O.  S.  117,  §  14.  198  .Mass.  401.  242  Mass.  43. 

P.  S.  1.5G,  §  11.  206  Mass.  395.  2.54  Mass.  471. 

R.  L.  162.  §  l.'j.  224  Mass.  427.  260  Mass.  556. 

162  Mass.  450.  239  Mass.  443. 

1  Section  22.     After  an  appeal  has  been  claimed  and  filed  in  the  reg-  Effect  of 

2  istry  of  probate,  all  proceedings  in  pursuance  of  the  act  appealed  from  a^t^Ippeaied 

3  shall,  except  as  otherwise  expressly  provided,  be  stayed  until  the  deter-  1783,46,  is. 

4  mination  thereof  by  the  supreme  judicial  court;  but  if,  upon  such  appeal,  r*^|;  83°'§  43; 

5  such  act  is  affirmed,  it  shall  thereafter  be  of  full  force  and  validity.    An  f^^-  J^'  ^  ^^■ 

6  appeal  from  an  interlocutory  order  or  decree,  however,  shall  not  suspend  j"  s^  isSj  s  is 

7  proceedings  under  the  same  pending  the  appeal,  except  as  otherwise  e.x-  1919, 274!  §  1 

5  pressly  provided  by  law,  but  an  appeal  from  an  order  granting  or  refusing  4  Cu'sh.'46_ 

9  jury  issues  shall  be  heard  and  determined  by  the  full  court  without  await-  l28'M'ass^578. 
10  ing  further  proceedings  in  the  probate  court. 

136  Mass.  297.  211  Mass.  494.  246  Mass.  250. 

144  .Mass.  415.  219  Mass.  178.  251  Mass.  163. 

153  .Mass.  8.  221  Mass.  108.  258  Mass.  85. 

175  Mass.  483.  227  Mass.  303.  266  Mass.  363. 

186  Mass.  59.  240  Mass.  49. 

1  Section  23.     An  appeal  from  a  final  or  interlocutory  order  or  decree  same,  in 

2  in  equity  of  a  probate  court  made  in  the  e.xercise  of  any  jurisdiction  in  i89i?4i5!*r3. 

3  equity  shall  not  suspend  or  stay  proceedings  under  such  order  or  decree  fn^Mass'  494^' 

4  pending  the  appeal.  But  the  probate  court  or  a  justice  of  the  supreme 
.5  judicial  court,  in  case  of  such  appeal,  may  stay  all  proceedings  under 

6  such  order  or  decree  and  make  necessary  or  proper  orders  to  protect  the 

7  rights  of  persons  interested  pending  the  appeal;   and  any  such  order  of 

8  the  probate  court  for  a  stay  of  proceedings  or  for  protection  of  any  such 

9  rights  may  be  varied  or  discharged  by  a  justice  of  the  supreme  judicial 
10  court  upon  motion,  and  shall  not  be  otherwise  subject  to  an  appeal. 

1  Section  24.    The  preceding  section  shall  apply  to  orders  or  decrees  Same,  in 

2  of  probate  courts  in  proceedings  under  chapter  two  hundred  and  eight  rate  s'uppon 

3  and  under  sections  thirty-two  and  thirty-seven  of  chapter  two  hundred  Jas'es."*'"'''^ 

4  and  nine. 

1880,  64,  §  2.  1907,  266.  195  Mass.  436. 

P.  S.  156,  §  13.  1919,  274,  §§  10,  12.  198  Mass.  136. 

1890,  261,  §§  1,  3.  1926,  214.  239  Mass.  443. 

R.  L.  162,  §§  IS,  19.  184  Mass.  488. 


12. 

6. 
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Same,  in 

case  of  removal 

of  executor, 

etc. 

1860.  189. 

1880.  186, 
§§  1-3. 

1881,  296. 

P.  S.  156.  §  14. 
E.  L.  162,  §  20. 
1915.  23. 
143  Mass.  226. 
155  Mass.  433. 
232  Mass.  259. 
242  Mass.  363. 


Section  25.  A  decree  of  a  probate  court  removing  an  executor,  ad-  1 
ministrator,  guardian,  conservator,  trustee  or  receiver  shall  have  effect, 
notwithstanding  an  appeal  therefrom,  until  otherwise  ordered  by  a  jus- 
tice of  the  supreme  judicial  court.  The  probate  court  may  in  such  case 
appoint  a  successor  to  the  person  removed,  and  the  latter  shall  forth- 
with deliver  all  the  property  of  the  estate  held  by  him  to  his  successor, 
who  shall  proceed  in  the  performance  of  his  duties  in  like  manner  as 
if  no  appeal  had  been  taken ;  but  if  the  decree  of  removal  is  reversed  by 
a  final  decree  of  the  supreme  judicial  court,  the  powers  of  such  successor 
shall  thereupon  cease  and  he  shall  forthwith  deliver  to  his  predecessor  10 
in  the  trust,  or  to  such  person  as  the  court  may  order,  all  property  of  11 
the  estate  in  his  hands.  1- 


iseo"  i89^^°''  Section  26.  A  decree  of  a  probate  court  made  under  the  preced- 
vf'  lla  I  to.  i"g  section  shall  have  effect,  notwithstanding  an  appeal  therefrom,  until 
R.L.  i'62',  §  2i:  otherwise  finally  determined  by  the  supreme  judicial  court. 

Section  27.  After  an  appeal  is  claimed  from  an  order  or  decree 
referred  to  in  the  two  preceding  sections,  and  before  such  appeal  has  been 
finally  determined,  a  justice  of  the  supreme  judicial  court  may  suspend 
or  modify  such  order  or  decree  during  the  pendency  of  such  appeal. 


Modification 
of  decree  ap- 
pealed from. 
1880,  186,  i  5. 
P.  S.  1.56.  §  16. 
R.  L.  162,  §  22. 


Reversal  or 
affirmance  of 
decree  ap- 
pealed from. 
R.  S.  83,  §  44. 
G.  S.  117.  §  16. 
P.  S.  156,  §  17. 
R.  L.  162.  §  23. 
146  Mass.  37a. 


Section  28.  The  supreme  judicial  court  may,  upon  appeal,  reverse 
or  affirm,  in  whole  or  in  part,  any  decree  or  order  of  the  probate  court, 
and  may  enter  such  decree  thereon  as  the  probate  court  ought  to  have 
entered,  may  remand  the  case  for  further  proceedings,  or  make  any  other 
order  therein  as  law  and  justice  may  require. 


1 
2 

3 

1 
2 

.3 
•4 

1 
2 

3 
4 
5 


167  Mass.  338. 
170  Mass.  295. 
177  Mass.  238. 


184  Mass.  394. 
204  Mass.  394. 
22B  Mass.  231. 


228  Mass.  236. 
239  Mass.  443. 
262  Mass.  321. 


Waiver  of  or 
failure  to  com- 
plete or  prose- 
cute appeal. 
1719-20, 
10,  §  5. 
1783.  46.  5  4. 
1817,  190.  §  7. 
R.  S.  83.  §  45. 
G.  S.  117, 
§§  13,  17. 
1880,  19. 
P.  S.  156, 
H  12,  18. 
R.  L.  162, 
§§  16,  24. 
128  Mass.  11. 
150  Mass.  .56. 
153  Mass.  8- 
251  Mass.  163. 


Section  29.  If  an  appellant  fails  to  pay  the  entry  fee  in  the  supreme 
judicial  court  or  otherwise  fails  to  prosecute  his  appeal,  the  supreme 
judicial  court,  or  a  justice  thereof,  may,  upon  motion  of  any  person  inter- 
ested, affirm  the  former  decree  or  order,  or  make  such  other  order  as  law 
and  justice  may  require.  If  the  appellant  waives  his  appeal  in  writing 
before  the  copies  have  been  transmitted  to  the  supreme  judicial  court, 
the  probate  court  may  proceed  as  if  no  appeal  had  been  taken ;  or  if  he 
fails  to  cause  the  necessary  copies  to  be  prepared  or  otherwise  fails  to 
perfect  his  appeal,  the  probate  court  from  which  the  appeal  was  taken 
may,  upon  petition  of  any  person  interested,  and  upon  such  notice  to  the 
appellant  as  the  probate  court  shall  order,  dismiss  the  appeal  and  affirm 
the  decree  or  order  appealed  from,  and  further  proceed  as  if  no  appeal 
had  been  taken. 


1 
2 

3 
4 
5 
(\ 
t 

8 
9 
10 
11 
12 
13 


gener.\.l  provisions. 

Rules  and  Section  30.    The  judges  of  the  probate  courts  or  a  majority  of  them 

R  s.%3,  §  8.     shall  from  time  to  time  make  rules  for  regulating  the  practice  and  for 

p,  I.  Ul'  i^t  conducting  the  business  in  their  courts  in  all  cases  not  expressly  provided 

K:  162, 1  29.  for  by  law  and  shall  prescribe  forms,  and,  as  soon  as  convenient  after 

216  Mass  106    Hiakiiig  or  prescribing  them,  shall  submit  a  copy  of  their  rules,  forms  and 

227  Mass.  77     coursc  of  proceedings  to  the  supreme  judicial  court,  which  may  alter 

and  amend  them,  and  from  time  to  time  make  such  other  rules  and 

forms  for  regulating  the  proceedings  in  the  probate  court  as  it  considers 

necessary  in  order  to  secure  regularity  and  uniformity. 
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1  Sfxtion  30A.     There  shall  be  an  administrative  committee  of  the  Adminiatrative 

2  probate  courts,  hereinafter  called  the  committee,  which  shall  consist  of  tiJ^problte" 

0  three  judges  thereof,  assigned  to  service  thereon  by  the  chief  justice  of  i93i"4o4.  §  i. 

4  the  supreme  judicial  court  for  such  period  of  time  as  he  may  deem 

5  advisable.     The  committee  shall  be  authorized  to  visit  any  probate 
(i  court,   as  a  committee  or  by  sub-committee,   to  recommend  uniform 

7  practice  and  procedure,  and  shall  have  general  advisory  powers  in  rela- 

8  tion  to  such  courts.     To  promote  co-ordination  in  the  work  of  such 

9  courts,  the  committee  may  from  time  to  time  call  conferences  of  any  or 

10  all  of  the  judges  thereof  or  of  other  officials  connected  therewith,  and  the 

11  traveling  expenses  of  such  judges  or  officials  for  attending  such  confer- 

12  ences.  and  also  the  necessary  expenses  of  the  members  of  the  committee 

13  incurred  in  the  performance  of  their  duties  as  aforesaid,  shall,  subject 

14  to  the  appro\al  of  the  governor  and  council,  be  paid  from  the  state 

15  treasury. 

1  Section  31.     The  supreme  judicial  court  and  the  probate  courts  Notice  of 

•  •  1  ri^HriQEs   etc 

2  shall  make  rules  requiring  notice  of  any  hearmg,  motion  or  other  pro-  i89o,  420.  §  2 

3  ceeding  before  said  courts  to  be  gi\en  to  parties  interested  or  to  the  foiVata!  ^ ■* 

4  attornevs  of  record  therefor. 


30, 


::!. 


1  Section  32.    Judges  of  the  probate  courts  may  transact  business  out  J^i^^^^'^^^jfy"  °^ 

2  of  court  at  any  time  and  place,  if  all  parties  entitled  to  notice  assent  o|^°"«-^ 

3  thereto  in  writing  or  voluntarily  appear;  and  in  such  cases  their  decrees  isro!  273: 

4  shall  be  entered  as  of  such  sessions  of  the  court  as  the  convenience  of  the  r.  L.Vea.^'a*'. 

5  parties  may  require. 

1  Section  33.    Orders  of  notice  and  other  official  acts  which  are  passed  ^^Xr"  ""'^ 

2  as  of  course  and  which  do  not  require  previous  notice  to  an  adverse  R-  S-  83,  §  4. 

3  party  may  be  issued  and  performed  at  any  time. 

G.  S.  117.  §  23.  P.  S.  156,  §  25.  R.  L.  162,  §  32. 

1  Section  .34.    Probate  courts  shall  have  like  power  and  authority  for  Power  to 

2  enforcing  orders,  sentences  and  decrees  made  or  pronounced  in  the  e.xer-  and  dec?ee3''" 

3  cise  of  any  jurisdiction  vested  in  them,  and  for  punishing  contempts  of  r^^l. t^'.  lis 

4  such  orders,  sentences  and  decrees  and  other  contempts  of  their  author-  jeoVati'.  345, 

5  ity,  as  are  vested  for  such  or  similar  purposes  in  the  supreme  judicial  369. 

6  or  superior  court  in  equity  in  relation  to  any  suit  in  equity  pending 

7  therein. 

1  Section  35.    A  warrant  or  commission  for  the  appraisal  of  an  estate,  Revocation  of 

2  for  examining  the  claims  against  insolvent  estates,  for  the  partition  of  commiJions. 

3  land  or  for  the  assignment  of  dower  or  curtesy  or  other  interests  in  land,  §:  s.  uV.^s'm. 

4  may  be  revoked  by  the  court  for  sufficient  cause,  and  a  new  commission  ^  t  Vg'i.^M 

5  may  be  issued  or  other  appropriate  proceedings  taken. 

1  Section  36.    Decrees  and  orders  of  probate  courts  shall  be  in  writing.  °^^;?^?,'g°  ^^j 

2  The  registers  shall  record  in  books  kept  therefor  such  decrees,  orders  with  certain 

3  and  other  proceedings  in  said  courts  and  such  instruments,  as  shall  be  etc  to  be 

4  determined  by  rules  made  from  time  to  time  under  section  thirty.  '^"^"^  '^ 

R.  S.  83.  §  7.  P.  S.  156,  §  27.  1929,  189,  §1;  6  Met.  360. 

G.  S.  117,  i  21.  R.  L.  162,  §  35.  328.  §  1.  195  -Maaa.  187. 

1  Section  37.    Each  register  shall  keep  a  docket  of  all  cases  and  mat-  Docket  and^ 

2  ters  in  his  court,  and  shall  enter  therein  every  case  or  matter  by  its  rate  indei 
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of  public          appropriate  title  and  number,  brief  memoranda  of  all  proceedings  had  .3 

issi'.Tisr^  3.'  and  papers  filed  therein,  the  dates  of  such  proceedings  or  filing  of  such  4 

R.  L.Yei,  5^36.  papers,  and  references  to  the  places  in  which  the  proceedings  or  papers  5 

1931,305,  §4.    ^j.g  recorded,  if  there  is  a  record  thereof.    He  shall  also  keep  a  separate  6 

alphabetical  index  of  all  such  cases  and  matters  which  shall  refer  both  to  7 

said  docket  and  to  the  files  of  the  court,  and  a  separate  alphabetical  8 

index  of  all  public  administrators  seeking  appointment  or  appointed  to  9 

administer  any  estates,  with  the  names  of  such  estates.     Such  docket  10 

and  indexes  shall  be  open  to  public  inspection  at  all  reasonable  times.  1 1 


Oaths. 

R.  S.  S3,  §  30. 
1S51,  29. 
1852,  241. 
1858,  93,  §  7. 
G.  S.  14.  §  34; 
117,  §  28: 
119,  5  12. 
1871,  122,  §  1. 
P.  S.  IS, 
§  1;  156,  §  30; 
158,  §  14. 


Section  .38.  Oaths  required  in  proceedings  in  probate  courts  may  be 
administered  by  the  judge,  register  or  assistant  register  in  or  out  of 
court  or  by  a  justice  of  the  peace  or  notary  public,  and,  when  adminis- 
tered out  of  court,  a  certificate  thereof  shall  be  returned  and  filed  or 
recorded  with  the  proceedings;  but  the  judge  may  require  any  such 
oath  to  be  taken  before  him  in  open  court. 


1883,  252,  §  1. 
1889,  197,  §  1. 


1896.  476.  §  1. 
R.  L.  1G2,  §  37. 


1931,  394,  §  187. 


Probate  courts 
to  determine 
and  enforce 
payment  for 
services  in 
connection 
with  adminis- 
tration of 
estates,  etc. 
1915,  151,  §  6. 
224  Mass.  145. 
266  Mass.  50, 
340. 
272  Mass.  499. 


Section  39.  Probate  courts  may  ascertain  and  determine  the  amount 
due  any  person  for  services  as  appraiser,  for  premiums  of  surety  com- 
panies for  acting  as  surety  upon  the  official  bonds  of  administrators, 
executors,  trustees,  guardians,  conservators  or  receivers,  or  for  services 
rendered  by  any  person  in  connection  with  the  administration  of  the 
estate  of  a  deceased  person,  or  with  the  administration  of  any  trust, 
guardianship,  conservatorship  or  receivership;  antl  payment  of  said 
amount  when  ascertained  and  determined  to  be  due  may  be  enforced 
summarily  by  said  court  upon  motion  of  the  person  to  whom  the  amount 
is  due  in  the  same  manner  as  a  like  payment  under  a  decree  in  equity 
may  be  enforced,  and  execution  may  also  be  issued  therefor  against  the  11 
executor,  administrator,  trustee,  guardian,  conservator  or  receiver  per-  12 
sonally  as  upon  a  judgment  at  law.  13 


1 
2 

3 
4 
5 
6 
7 
8 
9 
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Enforcement 
of  delivery  of 
property  by 
executors, 
etc..  who 
resign,  etc. 
1881,  140. 
P.  S.  156,  §  31. 
R.  L.  162,  5  38. 
1907,  129. 
1915,  23. 


Section  40.  If  an  executor,  administrator,  guardian,  conservator, 
trustee  or  receiver  resigns  or  is  removed,  and  neglects  or  refuses  to  de- 
liver to  his  successor  all  property  held  by  him  under  the  trust,  the  pro- 
bate court  may,  upon  application  of  such  successor  or  any  person  bene- 
ficially interested,  order  such  delivery  made,  and  shall  have  like  powers 
for  enforcing  such  order  as  are  gi\en  to  it  by  section  thirty-four. 

215  Mass.  242. 


Temporary  SECTION  41.     A  probatc  court  iiiav,  upon  application  of  a  person  in- 

investments.  '       ,  j.      '       i  •  i  i*  l 

1873, 224,  §  u    terested  in  an  estate  in  process  oi  settlement  m  such  court,  direct  the 

R.L.  162,  §  39.  temporary  investment  of  any  money  belonging  to  such  estate  in  securities 

approved  by  the  judge;  or  it  may  authorize  the  money  to  be  deposited  in 

any  bank  or  institution  in  the  commonwealth  empowered  to  receive  such 

deposits,  upon  such  interest  as  such  bank  or  institution  may  agree  to  pay. 


mro^'loT'i        Section  42.     A  duly  authorized  attorney  at  law  may  enter  his  ap- 
P.;,^.^''-'  ^  **°-  pearance  as  attornev  for  the  partv  represented  bv  him  in  anv  proceeding 

191  Mass.  96.        f  '  i       n  i  •       '  l  1   •  1      II 

223  Mass.  297.  m  a  probatc  court,  and  all  processes  and  notices  served  upon  rum  snail 
have  the  same  force  and  effect  as  if  served  upon  the  party  whom  he 
represents. 


Chap.  215.]  probate  courts.  2685 

1  Section  43.     In  any  proceeding  in  a  probate  court,  the  petitioner  or  interrog- 

2  respondent  may  at  any  time  after  the  fiHng  of  the  petition  file  inter-  isTsinss, 

3  rogatories  in  the  registry  of  probate  for  the  discovery  of  facts  and  docu-  p,t  ile. 

4  nients  material  to  the  support  or  defence  of  the  proceeding.    All  pro-  l},f:iii_ 

5  visions  of  chapter  two  hundred  and  thirty-one  relative  to  interrogatories  fJilVsIs,  §  8. 

6  in  civil  actions  shall,  so  far  as  applicable,  apply  to  such  interrogatories.  im  Mass'.  433. 

7  If  a  party  neglects  or  refuses  to  expunge,  amend  or  answer  according  to  212  Mass;  335: 

8  said  chapter,  the  petition  shall  be  dismissed  or  its  prayer  granted,  or  " 

9  such  other  order  or  decree  entered  as  may  be  required. 

1  Section  44.     Upon  complaint  to  a  probate  court  by  a  person  inter-  Persons  sus- 

~i  ,  -J  4.      J       e  ported  of  con- 

2  ested  in  the  estate  of  a  deceased  person  agamst  a  person  suspected  or  eeaiingprop- 

-     -  '  erfy  may  be 

xamined 


3  having  fraudulently  received,  concealed,  embezzled  or  conveyed  away  "^ 

4  any  property,  real  or  personal,  of  the  deceased,  the  court  may  cite  such  c"  l.''3Ti*§  l. 

5  suspected  person,  although  he  is  executor  or  administrator,  to  appear  and  }692-|,  le^  1 2. 

6  be  examined  on  oath  upon  the  matter  of  the  complaint.     If  the  person  i™:!'^^ 

7  so  cited  refuses  to  appear  and  submit  to  examination,  or  to  answer  such  §|J  5^  "^ 

8  interrogatories  as  may  be  lawfully  propounded  to  him,  the  court  may  r.  s.' 65,' §  7. ' 

9  commit  him  to  jail  until  he  submits  to  the  order  of  the  court.    The  in-  cf'l.'ge,'  It 

10  terrogatories  and  answers  shall  be  in  writing,  signed  by  the  party  exam-  r.l.'ikj.Vw. 

11  ined,  and  shall  be  filed  in  the  court. 

4  Mass.  .31S.  12  Met.  316.  175  Mass.  4. 

7  Pick.  14.  4  Cush.  46.  251  Mass.  27. 

8  Pick.  484.  99  Mass.  470.  254  Mass.  180. 

1  Section  45.     In  contested  cases  before  a  probate  court  or  before  the  Costs. 

2  supreme  judicial  court  on  appeal,  costs  and  expenses  in  the  fliscretion  or  i8i7,  i9o, 

3  the  court  may  be  awarded  to  either  party,  to  be  paid  by  the  other,  or  may  ii.  s'.  ss. 

4  be  awarded  to  either  or  both  parties  to  be  paid  out  of  the  estate  which  is  ^  f.'*u, 

5  the  subject  of  the  controversy,  as  justice  and  ec}uity  may  require.     In  |,^|^i?g; 

6  any  case  wherein  costs  and  expenses,  or  either,  may  be  awarded  hereunder  f||/'j|'^j- 

7  to  a  party,  they  may  be  awarded  to  his  counsel  or  may  be  apportioned  R.  l.  I'aa,  §  44. 

8  between  them.    Execution  may  issue  for  costs  awarded  hereunder. 

1931,  120,  51.  5  .\llen.  87,  270.  Ill  Mass.  132.  210  Mass.  299. 

12  Mass.  525.  7  Allen.  401.  112  Mass.  269.  224  Mass.  145. 

4  Pick.  465.  12  Allen,  1.  121  Mass.  220.  226  Mass.  231. 

20  Pick.  378.  99  Mass.  136.  129  Mass.  46.  228  Mass.  236. 

12  Cush.  332.  103  Mass.  287.  131  Mass.  389.  229  Mass.  231. 

7  Gray.  467.  106  Mass.  100.  134  Mass.  249.  259  Mass.  578. 

16  Gray,  89.  108  Mass.  277.  139  Mass.  59.  266  Mass.  60,  340. 

2  Allen.  334.  109  Mass.  179.  147  Mass.  15.  268  Mass.  467. 

3  Allen,  587.  110  Mass.  88.  169  Mass.  216.  272  Mass.  46,  142. 

1  Section  46.     When  personal  .service  is  required  of  any  citation  issued  eitationbV 

2  by  a  probate  court,  the  court  may  direct  such  service  to  be  made  by  fgf I'fi;^  "*''• 

3  registered  mail  addressed  to  the  party  entitled  thereto  at  his  post  office 

4  address.    Further  service  may  be  ordered. 

1  Section  47.    The  notice  required  in  any  proceeding  in  a  probate  court  ^»|J|"'  °^  ■ 

2  may  be  dispensed  with  if  all  parties  entitled  thereto  assent  in  writing  to  is7'i,"'346,  §  3. 

3  such  proceeding  or  waive  notice. 

P.  S.  156,  §  37.  R.  L.  162,  §  45.  151  Mass.  .595. 

1  Section  48.     In  appraisals  of  property,  the  judge  or  register  may,  Appom^ment 

2  except  as  provided  in  section  six  of  chapter  one  hundred  and  ninety-five,  praiser. 

3  appoint  only  one  appraiser  if  in  his  opinion  the  nature  of  the  property  1397!  ui'. 

4  makes  it  advisable. 

R.  L.  162,  §  46.  1930,  213.  5  2. 
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Selection  of           SECTION  49.     Parties  to  probate  proceedings  mav  select  the  news-  1 

newspapers  ^  *^  ^ 

'^notices.        papcrs  in  which  the  notices  ordered  upon  their  petitions  shall  be  pub-  2 

G.  s.' 117'  5  29.  lished,  preference  to  be  given  to  a  newspaper,  if  any,  published  in  the  .3 

R.  L.  162.  §47.  town  where  the  deceased  last  dwelt,  unless,  in  the  judgment  of  the  regis-  4 

209*Mass:  111.    ter,  the  interests  of  all  parties  require  publication  in  some  other  locality;  5 

but  the  court  may  order  the  notice  published  in  one  other  newspaper.  6 

u."xwutors?'        Section  .50.     A  paper  or  instrument,  discharging  a  claim  or  purport-  1 

reco'rdlY  ^^       '"S  to  acknowledge  the  performance  of  a  duty  or  payment  of  money  for  2 

1864,  93^     ^^  which  an  executor,  administrator,  guardian,  conservator,  trustee  or  re-  3 

1898. 527',  §  2.    ceivcF  Is  chargcablc  or  accountable  in  a  probate  court,  shall,  upon  the  4 

§41;  itii.  §48.  request  of  a  party  interested,  be  recorded  in  the  registry  of  said  court;  5 

191°;  23!          and  the  registers  of  probate  in  their  respective  counties  shall  enter,  record,  6 

index  and  certify  any  original  paper  or  instrument  offered  as  aforesaid,  7 

and  shall  receive  for  such  services  like  compensation  as  registers  of  deeds  8 

would  be  entitled  to  demand  for  like  services.    Such  compensation  shall  9 

be  paid  by  the  person  lea^'ing  such  paper  or  instrument  for  record  at  10 

the  time  of  leaving  it.  11 

Sn^'pape"'          SECTION  51.     A  register  shall  make  without  charge  one  certified  cop>'  1 

r823°"4r''§T'  of  any  will  proved,  inventory  returned,  account  settled,  partition  of  2 

R.  s.  83  §S3     land,  assignment  of  dower  or  curtesv,  and  of  any  order  or  decree  of  the  3 

(j.  a.  117.  §  3U.                                 7      ,       ,1     ,     !•                       1                                         1                    II                                           1       •     •  A 

p.  s.  156,  §  40.  court,  and  shall  deliver  such  copv  upon  demand  to  the  executor,  adminis-  4 

R.  L.  162,  §49.                              ,.                             ^         r'    ^                 ■               •]          1     •              ..I  c 

trator,  guardian,  conservator,  trustee,  receiver,  widow,  heir  or  other  per-  6 

son  principalh'  interested.  6 

Sa^'bl' taken        SECTION  52.    The  probatc  court  in  which  a  will  has  been  duly  proved,  1 

from  registry,     allowed  aud  rccordcd  may,  after  the  expiration  of  twenty  days  within  2 

p.  s.'  1.56,'  §  41.  which  an  appeal  may  be  taken  from  the  decree  admitting  such  will  to  3 

1919!  17;'       '  probate,  upon  the  petition  of  the  executor  or  of  a  legatee  named  in  such  4 

~^'^*'  ^  '■           will,  or  of  any  person  interested  in  the  estate  of  the  testator,  and  after  5 

notice  and  a  hearing,  permit  the  original  will,  if  it  appears  necessary,  to  6 

be  taken  from  the  files  of  such  court  to  establish  the  right  or  title  of  such  7 

executor,  legatee  or  person  to  the  estate  of  the  testator  in  any  foreign  8 

country.  9 

roomsfor™^'         SECTION  53.     County  Commissioners  shall  provide  and  maintain  suit-  1 

be™ro'vfdeti '°    ^^^^  rooms  for  the  use  of  the  probate  courts,  ample  fireproof  rooms  and  2 

1823, 141  §^4.    suitable  alcoves,  cases  and  boxes  for  the  safe  keeping  of  all  records,  files,  3 

G.  s.  ii'7,  §  31.  papers  and  documents  belonging  to  the  several  registries  of  probate,  and  4 

18761234.' s  1.    shall  also  provide  all  books  necessary  for  keeping  the  records,  and  all  5 

R.  L.  162,  §  5L  printed  blanks  and  stationery  used  in  probate  proceedings.  (> 

is76!234!T2.        Section  54.     If  in  the  opinion  of  a  justice  of  the  supreme  judicial  1 

R.  L.'ie^i.  Vsi.  court  such  fireproof  rooms  are  insufficient,  he  shall,  upon  application  of  the  2 

judge  or  register  of  probate  of  the  county,  certify  the  need  of  additional  3 

accommodations  to  the  county  commissioners  of  such  county,  and  they  4 

shall  forthwith  provide  such  additional  fireproof  rooms  and  other  neces-  5 

sary  accommodations.  6 

^/dockets?"          Section  55.     If  in  the  judgment  of  the  county  commissioners,  public  1 

1891  225          convenience  so  requires,  they  may,  at  the  county's  expense,  cause  the  2 

?b''  a*'g  443  ^^^^  ^^^  records  of  the  probate  courts,  except  in  the  county  of  Suffolk,  3 

to  be  rearranged,  indexed  and  docketed,  worn  or  defaced  dockets  renewed  4 
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5  and  the  indexes  consolidated,  under  the  direction  and  supervision  of  the 
C  registers  of  said  courts. 

1  Section  56.     The  expense  of  recording  probate  proceedings  in  Suf-  TOrdlHrproblte 

2  folk  county,  not  exceeding  forty-five  hundred  dollars  in  any  one  year,  proceedings  in 

3  shall  be  paid  by  said  county,  upon  the  official  certificate  of  the  register,  is^s.  2j38,  §  2. 

4  countersigned  by  a  judge  of  the  probate  court  for  said  county,  in  the  i884,  us. 

5  amounts  and  to  the  persons  named  in  such  certificate. 

18S7,  217.  1893,  422.  R-  L.  162,  §  54. 


1  Section  56A.     Any  judge  of  a  probate  court  may  appoint  a  guardian  investigations. 

2  ad  litem  to  investigate  the  facts  in  any  proceeding  pending  in  said  court 

3  relating  to  or  involving  questions  as  to  the  care,  custody  or  maintenance 

4  of  minor  children  and  as  to  any  matter  involving  domestic  relations 

5  except  those  for  the  investigation  of  which  provision  is  made  by  section 

6  sixteen  of  chapter  two  hundred  and  eight.    Said  guardian  ad  litem  shall, 

7  before  final  decree  in  such  proceeding,  report  in  writing  to  the  court  the 

8  results  of  the  investigation,  and  such  report  shall  be  open  to  inspection 

9  to  all  the  parties  in  such  proceeding  or  their  attorneys.    The  compensa- 

10  tion  shall  be  fixed  by  the  court  and  shall  be  paid  by  the  county  where  the 

11  proceeding  is  held,  together  with  any  expenses  approved  by  the  court, 

12  upon  certificate  by  the  judge  to  the  county  treasurer.    The  state  police, 

13  local  police  and  probation  officers  shall  assist  the  guardian  ad  litem  so 

14  appointed,  upon  his  request. 

SESSIONS   OF  THE   COURTS. 

1  Section  57.     The  judge  of  a  probate  court  may  keep  order  in  court,  To  maintain 

2  and  may  punish  any  contempt  of  his  authority.  pun'ish  "or 

1783,  46,  §  1.  R.  S.  83.  §  10.  P.  S.  156,  §  45.  114  Mass.  230.  contempt. 

1817,  190,  §  1.  G.  S.  117,  §33.  R.  L.  162,  §  55.  260  Mass.  369. 

1  Section  58.    The  probate  courts  shall  always  be  open,  except  on  Courts  always 

2  Sundays  and  legal  holidays,  for  hearings,  matters  in  equity,  proceedings  CoMt.  pt.  2, 

3  in  contempt  and  for  making  orders  and  decrees  in  matters  before  them;  (Const.'Rtv. 

4  but  the  times  of  hearings  shall  be  discretionary  with  the  judges  of  said  ^895^2^5 

5  courts. 

1901,  61.  R.  L.  162,  §  56. 

1  Section  59.     A  judge  of  a  probate  court  may  adjourn   court  as  Adjournment. 

2  occasion  requires;   and  if  he  is  absent  at  the  time  appointed  for  holding  1829!  no'.  §2. 

3  court,  the  register  shall  adjourn  it  as  he  may  consider  necessary  or  as  the  f836, «'.  ^  ^' 

4  judge  may  order.    The  register  may  also  adjourn  court  when  the  office  p.l.ise.'fle 

5  of  judge  is  vacant. 

R.  L.  162,  §  .57. 

1  Sectiom  60.     If  the  regular  time  for  holding  a  probate  court  occurs  No  courts  on 

2  on  a  legal  holiday  or  on  the  day  of  a  state  election,  the  court  shall  be  held,  ei'ection''d°aV3. 

3  and  all  notices,  citations,  orders  and  other  papers  which  would  otherwise  r.^l.  162;  §  58. 

4  be  made  returnable  at  said  regular  time  shall  be  made  returnable  on  the 

5  next  secular  day  thereafter. 

1  Section  61.     Xo  court  shall  be  held  by  adjournment  or  otherwise  Coun  not  to 

2  unless  the  register,  assistant  register  or  a  temporary  register  is  present.      reglster.TtV"" 

R.  S.  83,  §20.  G.  S.  117,  §  35.  p.  S.  156,  {47.  R.  L.  162,  §  59. 
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^ere  ?omts  SECTION  62.     Probate  courts  shall  be  held  at  the  following  times  and     1 

are  held.  in  the  following  towns,  at  such  places  therein  as  the  judges  shall  designate ;    2 

Const,  pt.  2,  c.  3.  art.  4.  1817,  190.  §  .3.  P.  S.  I.i6.  §  4.S. 

(Const.  Rev.  art.  142.)  R.  S.  83,  §S  2.  55,  56.  R.  L.  162,  §  60. 

1719-20,  10,  §  8.  G.  S.  117,  §  36. 


For  the  count>'  of  — 

Barnstable,  at  Barnstable,  the  second  and  fourth  Tuesdav  of  each 


Barnstable. 
R.  S.  S3,  §  55. 

1857'  11.3  month  except  July  and  August,  and  the  second  Tuesdays  of  July  and    5 

G.  S.'  11?;  §  36.  August.  6 

1867,  307.  1877,  94,  §  1.  R.  L.  162,  §  00. 

1868,  196.  P.  S.  1.56.  §  48.  1917,  38. 

1869,  277.  1893,  343. 


Berkshire 

R.  S. 

83, 

§55. 

1849. 

41. 

G.  .S. 

117, 

§  36. 

1857, 

16. 

1868, 

325, 

,  §2; 

329. 

Bristol. 

R.  S. 

83, 

§55. 

1842, 

88. 

1857, 

159, 

,  §1. 

G.S. 

117, 

§36. 

1862, 

5,  §1. 

1878, 

121. 

PS. 

156, 

§48. 

1898, 

199. 

Berkshire,  at  Pittsfield,  on  each  Tuesday  of  each  month  except  August  7 
and  November,  and  on  the  third  Tuesday  of  August,  on  the  Wednesday  8 
next  after  the  first  Monda\'  in  November  and  on  each  Tuesday  in  Novem-  9 
ber  after  said  Wednesday.  10 


1869,  60.  §  1. 
1872,  202. 


P.  S.  I.i6,  §  48. 
R.  L.  162,  §  60. 


1923,  325,  §  1;  483. 
1931,  28,  §  1. 


fm.'sl''^^"- November. 


Bristol,  at  Fall  River,  the  first  Friday  of  each  month  except  August;  11 
at  New  Bedford,  the  second  Friday  of  each  month  except  July,  and  12 
except  also  that  in  August  it  shall  be  held  on  the  first  Friday;  at  Taun 
ton,  the  third  Friday  of  each  month  except  July  and  August;  at  Attle- 
boro,  the  fourth  Friday's  of  January,  March,  May,  June,  September  and  15 

16 

1916,  73.  1918,  123. 


1.3 
14 


R."s^83,  §  55.  Dukes,  at  Edgartown,  the  third  Tuesdays  of  January  and  July,  and  the  17 
1859' 56^'  ^^^^  Tuesdays  of  March  and  December;  at  Vineyard  Haven,  the  third  18 
GgS.  117,  §36.  Tuesday  of  April  and  the  first  Tuesday  of  September;  at  West  Tisbury,  19 
p.  s.'i56,§  48.  the  first  Tuesdav  of  June  and  the  third  Tuesdav  of  October.  20 


R.  L.  162,  §  60. 


1922,  257. 


R^''"83,  §  55.  Essex,  at  Salem,  the  first,  third  and  fifth  Mondays  of  each  month  21 
1853'  407'  except  August,  and  the  first  Monday  of  August;  at  Lawrence,  the  second  22 
G^l' 117^36  Monday  of  each  month  except  August;  at  Newburyport,  the  fourth  23 
1874, 273'.  ]\Ionday  of  each  month  except  April,  August  and  October;  at  Haverhill,  24 
R.  L.  162,  §  60.  the  fourth  Mondays  of  April  and  October.  25 

1908,  218. 


Franklin. 
R.  S.  83,  § 
1850.  244. 
G.  S.  117, 
1867,  249. 


36, 


Franklin,  at  Greenfield,  the  first  Tuesday  of  each  month  except  No-  26 
vember,  and  the  third  Tuesday  of  each  month  except  August;  and  at  27 
least  four  adjourned  sessions  shall  be  held  at  Orange  in  each  year.  28 

60. 


Hampden. 
R.  S.  83,  §  55. 
1836,  256. 
1843,  29. 
1850,  287. 
G.  S.  117,  §  36. 
1865,  123. 
1874,  157. 
P.  S.  156,  §  48. 


P.  S.  1.50,  §  48. 
1887,  46. 


I89S,  218. 
1901,  259. 


R.  L.  162,  ■< 
1919,  43. 


Hampden,  at  Springfield,  every  Wednesday  of  each  month  except  the  29 
fourth  Wednesdays  of  January,  March,  May,  July,  September  and  30 
November  and  the  first,  second,  fourth  and  fifth  Wednesdays  of  August;  31 
at  Holyoke,  the  fourth  Wednesdays  of  January,  March,  May,  July,  32 
September  and  November.  33 


1884.  294. 

R.  L.  162,  §  60. 


1905,  79. 
1910,  262. 


1930,  112,  §  1. 


R.^s.'8.3,'T55.  Hampshire,  at  Northampton,  the  first  Tuesday  of  each  month  and  the  34 
1843!  4o'^'  third  Tuesdays  of  February,  April,  May,  October  and  December;  at  35 
PsRfi' fin^'  ^^®'  Amherst,  the  third  Tuesdays  of  January,  March  and  November;   and  36 


1866,  60 


1874]  146.         at  Ware,  the  third  Tuesdays  of  June  and  September. 


37 


p.  S.  156,  §  48. 


R.  L.  162,  §  60. 


1922,  41. 
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38  Middlesex,  at  Cambridge,  every  Monday,  every  Tuesday  except  the  j^'g^'of^gj 

39  third  Tuesday  of  each  month,  and  every  Wednesday,  Thursday  and  :848. 210. 

40  Friday,  between  the  second  Monday  of  September  and  the  fourth  Tues-  g  s.'in,  §36. 

41  day  of  July,  both  dates  inclusive,  and  the  third  Thursday  of  August;  at  i867!22o,'  §2. 

42  Lowell,  the  third  Tuesday  of  each  month  except  August. 

1868,  213.  1889,  182.  1907,  273.  1919.  7. 

P.  S.  156,  §  48.       R.  L.  162,  §  60.      1914,  134.  1929,  112. 

43  Nantucket,  at  Nantucket,  the  Thursday  next  after  the  second  Tues-  n^g'T,'"'}-- 

44  day  of  each  month. 

1.8.38,  26.  G.  S.  117,  §  36.  P.  S.  156,  §  48. 

1843,  4.  1863,  146.  R.  L.  162,  §  60. 

1859,  161. 

45  Norfolk,  at  Dedham,  the  first  and  third  Wednesdays,  at  Quincy,  the  ^g°3''J°',''^7 

46  second  Wednesday,  and  at  Brookline,  the  fourth  Wednesdav  of  each  r.  s.' 83,  §  55. 

47  month  except  August.    The  county  commissioners  of  said  county  may  §§i,'2."  ' 

48  provide,  furnish  and  maintain  suitable  rooms  and  accommodations  in  fggl;  l\l\  ^  ^®' 

49  Boston  for  the  use  of  the  probate  court  for  said  county  for  hearings  and  p*  g*' I'lg/ §  43, 

50  trials  of  such  contested  cases  in  said  court  as  the  parties  thereto  or  their  J^-J*'  201. 

51  counsel  desire  to  have  heard  and  tried  in  Boston. 

R.  L.  162,  §  60. 

52  Plymouth,  at  Plymouth,  the  second  Monday  of  each  month  except  R^^^g'^  55 

53  August;  at  Brockton,  the  fourth  Monday  of  each  month  except  July.        1845, 73'. 

1850,204,55  1.2.  1803,245.  P.  S.  1.56,  §  48. 

1852,  249.  1868.  169.  1887,  63. 

1855,  320.  1870,  37.  1889,  237;  269. 

1856,  122.  §  1.  1881,  203.  R.  L.  162,  5  60. 
G.  S.  117,  §  36. 

54  SufPolk,  at  Boston,  each  Thursday  except  the  first,  second,  fourth  and  R^l^'ga,  5  55. 

55  fifth  Thursdays  of  August. 

1838,  54.  1878,  127.  P.  S.  156,  §  48. 

G.  S.  117,  5  36.  1881,  115.  R.  L.  162,  5  60. 

1873,  375.  1892,  202. 

56  Worcester,  at  Worcester,  each  Tuesday  of  every  month  except  the  first,  Worcester. 

57  second,  fourth  and  fifth  Tuesdays  of  August. 

R.  S.  83,  §  55.  1854,  318.                P.  S.  156,  §  48. 

1836,  231.  1856,  162.                1893,  348. 

1837,  141.  G.  S.  117,  §  36.          R.  L.  162,  §  60. 
1846.  128.  1869,  253.                1908,  227. 
1848,  134;  255,  15  1,  2.  1878,128.              1929,183. 

1  Section  63.    The  judges  of  said  courts,  as  often  as  changes  are  made  Changes  in 

2  in  the  places  designated  for  holding  courts,  shall  give  sufficient  notice  holding" courts. 

3  thereof,  either  by  advertisement  in  some  newspaper  or  by  posting  the  io!Vs°' 

4  same  in  public  places. 

1817,190,5  3.  G.  S.  117,  §36.  R.  L.  162,  5  60. 

R.  S.  83.  §  57.  P.  S.  156,  5  48. 
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CHAPTER    216. 

COURTS  OF  INSOLVENCY. 


Sect. 

general  provisions. 

1.  Courts  of  record,  etc. 

2.  Courts  of  insolvency  to  be  courts  of 

superior  jurisdiction,  etc. 

3.  Jurisdiction. 

4.  Petitions    filed    in    more     than     one 

county. 

5.  Equity  jurisdiction. 

6.  Enforcement  of  orders  in  equity. 

7.  Courts,  where  held. 

8.  Approval  of  compositions,  etc. 

9.  Contempt,  administering  of  oaths,  etc. 

10.  Proceedings  matters  of  record.     Evi- 

dence. 

11.  Docket.     Duties  of  register. 

12.  Warrants,  etc.,  when  returnable,  etc. 

13.  Selection  of  newspapers  for  notices. 

14.  Counties    to    provide    court    rooms, 

etc. 

15.  Expenses. 

16.  Rules,  etc. 

17.  Jurisdiction  of  supreme  judicial  court. 

18.  Rules  as  to  notice. 

19.  Appearance  by  attorney. 


PETITION   BY  DEBTOR.       FIRST  MEETING. 

20.  Petition. 

21.  Warrant  to  messenger. 

22.  Messenger  to  receive  property. 

23.  Delivery  of  property  and  schedule  by 

debtor. 

24.  Late  schedule. 

25.  Sale  of  perishable  property. 

26.  Messenger    to    commence    action    by 

order  of  court. 

27.  Delivery  of  schedule  of  creditors,  etc., 

by  debtor  to  register. 

28.  Late  schedules. 

29.  First  meeting. 

30.  Death  of  debtor. 

DEBTS    AND   PROOF   OF   CLAIMS. 

31.  Claims  provable. 

32.  Equitable  claims. 

33.  Leases,  etc. 

34.  Set-off. 

35.  Proof  of  claim  by  assignee  thereof. 

36.  Mortgage,  i>ledge  or  lien. 

37.  Mortgage   recorded    more   than   four 

months  after  date. 

38.  Allowance  for  legal  services. 

39.  Claims  to  be  proved  on  oath. 

40.  Oath  by  attorney. 

41.  Before  whom  oath  may  be  made. 

42.  Postponement  of  claims. 

43.  Claims  not  to  be  allowed. 


Sect. 

44.  Allowance  and  expunging  of  claims. 

45.  Appeal. 

46.  Proceedings. 

47.  Judgment  on  appeal.     Costs. 

48.  Evidence  of  withdrawal  of  claim. 

ASSIGNMENT  AND  ASSIGNEE. 

49.  Choice  of  assignee. 

50.  Bond  of  assignee. 

51.  Assignment  by  judge. 

52.  Record  of  assignment  and  notice. 

53.  Agent  of  non-resident  assignee. 

54.  Effect  of  assignment. 

55.  Attachments,  how  preserved. 

56.  Assignee  to  demand  and  receive  prop- 

erty and  keep  accounts. 

57.  Inventory. 

58.  Assignee  to  account  for  property  at 

appraised  value. 

59.  Assignee  to  commence  and  prosecute 

actions,  etc. 

60.  Limitation  of  actions. 

61.  Drafts,     etc.,     assigned     within     six 

months  not  to  be  offset. 

62.  Property  to  be  kept  separate  by  as- 

signee. 

63.  Temporary   investment   of   property, 

when. 

64.  Carrying  on  of  business. 

65.  Notice  of  dividends  and  meetings. 

66.  Compensation  of  assignee. 

67.  Submission  to  arbitration. 

68.  Sale  of  perishable  property  pending 

dispute  of  title. 

69.  Accounts. 

70.  Removal  of  assignee  by  creditors. 

71.  Removal  by  court  upon  complaint. 

72.  Other  grounds  of  removal. 

73.  Resignation  of  assignee. 

74.  Filling  of  vacancies. 

75.  Effect  of  resignation,  etc. 

76.  Vesting  of  estate  upon  death,  etc. 

77.  Former  assignee  to  execute  deeds,  etc. 

78.  Preferred   creditors  not  to   vote  for, 

etc. 

79.  Penalty  for  neglect,  etc. 

80.  Appointment  upon  death  of  assignee 

with  accounts  unsettled. 

81.  Distribution. 

EXAMINATION    OF    DEBTOR. 

82.  Examination  of  debtor  and  other  per- 

sons. 

83.  Examination  of  debtor  if  in  prison. 

84.  Examination  of  debtor  if  ill  or  unable 

to  attend. 
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Sect. 

85.  Examination  of  debtor  if  out  of  the 

commonwealth. 

86.  Debtor  to  do  all  necessan.'  acts. 

87.  Failure  to  execute  instruments,  etc. 

SECOND  AND  THIRD    MEETINGS.       OATH  AND 
DISCHARGE. 

88.  Second  meeting.     Oath. 

89.  Oaths  out  of  court. 

90.  Order  of  meeting  by  court. 

91.  Order  of  meeting  by  register  on  order 

of  court. 

92.  Third    meeting.     Certificate    of    dis- 

charge. 

93.  Effect  of  discharge.    How  pleaded. 

94.  Discharge  from  imprisonment. 

95.  Discharge   from   arrest  and  property 

exempt  from  attachment,  etc. 

96.  Debts  not  discharged. 

97.  Action  on  claim  omitted  from  sched- 

ule. 

98.  Persons  jointly  liable  not  released. 

99.  Discharge  by  assent  of  creditors. 

100.  Discharge     upon     subsequent     insol- 

vency. 

101.  Assent  of  creditor  notwithstanding  ap- 

peal. 

102.  Preferred  creditors  not  to  vote. 

103.  Discharge  of  debtor  failing  by  acci- 

dent, etc.,  to  take  oath. 

104.  Appeal  on  question  of  discharge. 

105.  Proceedings. 

MATTERS  AVOIDING    DISCHARGE. 

106.  Forfeiture  of  discharge   by  fraud  of 

creditor. 

107.  Discharge  when  books  of  account  not 

kept. 

108.  Discharge     avoided      by      fraudulent 

preference. 

109.  Discharge,  how  contested. 

PREFERENCES. 

110.  Fraudulent  payments. 

111.  Fraudulent  sales,  etc. 

112.  Application  of  preceding  sections. 

ALLOW.^NCE   AND  SURPLUS. 

113.  Allowance  to  debtor. 

114.  Allowance,  how  paid  in  ca.se  of  death. 

115.  Surplus  to  be  returned  to  debtor. 

ACCOUNTS    AND    DIVIDENDS. 

116.  Accounts. 

117.  Di\-idend. 

118.  Preferred  claims. 

119.  Allowance  to  petitioning  creditor  for 

counsel  fees,  etc. 

120.  Wages  due  to  an  operative  from  an 

operative  working  under  contract. 

121.  Reservation  for  absent  creditors. 

122.  Unclaimed  dividends. 

123.  Unclaimed  deposits. 


Sect. 

124.  Second    dividend.         Assignee's    ac- 

counts. 

125.  Sale,  etc.,  of  outstanding  debts,  etc. 

126.  Actions  on  claims  sold  by  assignees. 

Costs. 

127.  Further  dividends. 

128.  Former  dividends  not  to  be  disturbed. 

PETITION  BT  CREDrrORS. 

129.  Petition  by  creditors. 

130.  Notice  of  petition,  etc. 

131.  Warrant.     Proceedings  thereon. 

132.  Stay  of  proceedings. 

PETITION  BY  CREDITORS  OF  INSANE  PERSON. 

133.  Petition  by  creditors  of  insane  person. 

134.  Schedules. 

135.  Debtor,  after  recovering  from  insan- 

ity, may  apply  for  discharge. 

CONCEALMENT   OF   PROPERTY. 

136.  Concealment,  etc.,  of  property. 

P.1RTNERSHIPS. 

137.  Petition  by  or  against  partnership. 

138.  Choice  of  assignee.    Joint  and  separate 

property. 

139.  Limited  partnerships. 

140.  Separate  allowance  to  each  partner. 

141.  Certificate  of  discharge  to  each  part- 

ner. 

142.  Proof  of  partnership  debts  assumed  by 

one  or  more  partners,  etc. 

CORPORATIONS. 

143.  Petition  by  corporations. 

144.  Claims  provable  before  last  dividend. 

145.  Schedules.     Duties,  etc.,  of  officers. 

146.  Powers  and  duties  of  assignee. 

147.  Land  damages  preferred  claims. 

148.  Void  preferences. 

149.  Petition  by  creditors. 

COMPOSITION. 

150.  Composition. 

151.  Proposal  for  composition. 

152.  Stay  of  proceedings  by  court,  etc. 

153.  Accounts  and  papers  open  to  exami- 

nation. 

154.  Provisions  applicable. 

155.  Effect  of  notice  of  proposal. 

156.  Hearing  and  assent  of  creditors. 

157.  Confirmation  of  composition.    Effect. 

158.  Unproved  claims. 

159.  Disposition    of    property    upon    dis- 

charge. 

160.  Return  of  deposits. 

161.  Effect  of  failure  of  composition. 

162.  Stockholder's  liability  not  affected. 

163.  Effect  of  composition  upon  pending  ac- 

tion. 
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Sect. 

164.  Proceedings. 

165.  Schedule  of  officers,  etc. 

166.  Effect  of  discharge  upon  attachments. 

167.  Amendments  and  orders. 

168.  Penalty   for    placing    fictitious    debt 

upon  schedule. 

169.  Penalty  for  proving  fictitious  debt. 

FEES  AND  COSTS. 

170.  Fee  for  receiving  petition,  etc. 

171.  Accounts  of  register. 


Sect. 

172.  No  fees  in  composition  cases,  when. 

173.  Messenger's  fees. 

174.  Costs  if  attachment  dissolved. 

175.  Costs,  how  paid. 

vacating    rROCEEDINGS. 

176.  Vacating  proceedings. 


17: 


RETURNS. 

Returns  by  registers. 


GENERAL   PROVISIONS. 

Courts  of  Section  1.     Courts  of  insolvency  shall  be  courts  of  record,  and  the 

1856,  iiii'i  1.    judge  and  register  of  probate  and  insolvency  for  each  county  shall  be  the 
G^t  118,  §  1.    judge  and  register  of  the  court  of  insolvency  therefor. 

p.  S.  137,  §  1.  R-  L.  163,  §  1. 


Courts  of 
insolvency  to 
be  courts  of 
superior  juris- 
diction, etc. 
1894,  164,  §  3. 
R.  L   163,  §  2. 
1902,  544,  §  25. 
188  Mass.  186. 
204  Mass.  310. 
207  Mass.  91. 
211  Mass.  409. 

225  Mass.  12. 

226  Mass.  258. 


Section  2.  Courts  of  insolvency  shall  be  courts  of  superior  and 
general  jurisdiction  with  reference  to  all  cases  and  matters  in  which  they 
have  jurisdiction,  and  it  shall  be  unnecessary  for  any  order,  decree, 
sentence,  warrant,  writ  or  process  which  may  be  made,  issued  or  pro- 
nounced by  them,  to  set  out  any  adjudication  or  circumstances  with 
greater  particularity  than  would  be  required  in  other  courts  of  superior 
and  general  jurisdiction,  and  the  like  presumption  shall  be  made  in  favor 
of  proceedings  of  the  courts  of  insolvency  as  would  be  made  in  favor  of 
proceedings  of  other  courts  of  superior  and  general  jurisdiction. 


Jurisdiction. 
1856,  284,  §  2. 
1858,  93,  §  10. 


Section  3.     Courts  of  insolvency  shall  have  original  jurisdiction  in 
their  respective  counties  of  cases  of  insolvency  under  this  chapter. 

G.  S.  118.  §  2.  P.  S.  157,  §  2.  R.  L.  163,  §  3. 


Petitions  filed 
in  more  than 
one  county. 
1893,  405,  §  5. 
R.  L.  163,  §  4. 


Section  4.  If  a  petition  in  insolvency  is  within  the  jurisdiction  of 
more  than  one  court,  the  court  in  which  it  is  first  filed  shall  have  exclusive 
jurisdiction  thereof  if  a  warrant  is  issued,  and  proceedings  upon  a  petition 
filed  in  another  county  shall  be  stayed  until  the  court  in  which  the  petition 
was  first  filed  determines  whether  a  warrant  shall  be  issued. 


Equity  juris- 
diction. 
1894,  164,  §  1. 
R.  L.  163.  §  5. 
167  Mass.  10. 


Section  5.  Courts  of  insolvency  shall  have  equity  jurisdiction,  con- 
current with  the  supreme  judicial  court  and  the  superior  court,  of  all 
cases  and  matters  pending  in  said  courts  of  insolvency,  and  such  juris- 
diction may  be  exercised  upon  petition,  according  to  the  usual  course  of 
proceedings  in  courts  of  insolvency. 


Enforcement         SECTION  6.     Courts  of  insolvency  shall  have  like  power  to  enforce 

eqStt"^'°       orders,  decrees  and  sentences  made  by  them  in  the  exercise  of  any  au- 

R^^L.  163, 1 6.    thority  or  jurisdiction  conferred  upon  them  and  to  punish  contempts  of 

their  authority  as  the  supreme  judicial  court  has  in  like  cases. 


Courts,  where 

held. 

1838,  163,  §  15. 

1844.  178,  §  16. 

1846,  168,  §  2. 

1856,  284, 

§§3,  13. 


Section  7.  Courts  of  insolvency  shall  be  held  at  the  shire  towns  of 
the  county  at  times  appointed  by  the  court,  and  may  be  held  at  such 
other  places  as  will  best  promote  the  convenience  of  the  public.  They 
shall  always  be  open,  except  on  Sunday  and  legal  holidays,  for  hearings. 
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5  matters  in  equity,  contempt  proceedings  and  for  making  orders  and  >?5|'  93^  §  n- 
C  decrees  in  all  matters  before  them;    but  the  times  of  all  hearings  shall  f^s.s^^' 

7  be  discretionary  with  the  judges  of  said  courts.     The  judge  or,  in  his  §U_;  s.^J 

8  absence  or  in  case  of  a  vacancy  in  that  office,  the  register  may  adjourn  iso?.6ij 

9  any  court  or  meeting  as  occasion  requires,  and  all  acts  lawfully  done  at  ^  Met.  431. 

10  an^djourned  meeting  shall  have  like  effect  as  if  done  at  the  original  ^S;?a5;i9t: 

11  meeting. 

1  Section  8.    The  judge  may  approve  compositions  and  assignees'  ^P^^°^?\°„f3, 

2  bonds,  approve  or  order  sales,  receive  petitions,  issue  orders  of  notice  e^-^^  ^^^  ^  ^ 

3  and  warrants  and  do  such  other  official  acts  as  are  done  as  matters  of  ^^^I'^s*' M- 

4  course  and  do  not  require  notice. 

p.  S.  157,  §  4.  R.  L.  163,  \  8.  165  Mass.  317. 

1  Section  9.     The  iudge  may  keep  order  in  his  court  and  punish  any  Contempt, 

„  ,  .  y        .  ,      .     .  ,  1         .  -      •  „    I   administering 

2  contempt  of  his  authority,  administer  oaths,  issue  commissions,  compel  of  oaths,  etc. 

3  the  attendance  of  witnesses  and  the  giving  of  evidence  in  like  manner  J^  Hf^  ^  ^^• 

4  as  the  superior  court ;  and  may  appoint  necessary  officers  to  attend  upon  |;5 1'  ^-,3  ^  5 

5  the  court  to  keep  order  therein  and  transact  its  business.  ^-  ^- 1".  i  5. 

R.  L.  163,  5  9- 

1  Section  10.     Proceedings  in  courts  of  insolvency  shall  be  matters  Proceedings 

2  of  record,  and  the  assignment  and  certificate  of  discharge  shall  be  re-  "?prd"° 

3  corded  in  full.    Other  proceedings  need  not  be  so  recorded,  but  shall  be  ?s38,'"i63, 5 14. 

4  carefully  numbered,  filed  and  kept  in  the  office  of  the  register.    Copies  J-f f;  ng,  5  e. 

5  of  all  parts  of  the  records  and  of  records  of  prior  proceedings  in  insolvency  p  s.  1  w^,  §^6.^ 

6  deposited  in  his  office,  certified  by  the  register,  shall  be  prima  facie  6  ^^t^s^iSg 

7  evidence  of  the  facts  therein  stated. 

eCush   185.362.  4  .\llen,  77.  99  Mass.  64. 

10  Gush.  545.  5  Allen,  126.  130  Mass.  368. 

3  Gray,  252. 

1  Section  11.     Each  register  shall  keep  a  docket  with  an  alphabetical  %°^^^f^f 

2  index  of  all  cases  in  his  court,  in  which  he  shall  enter  every  case  by  its  'jlff^j'^jg  53 

3  appropriate  title  and  number  with  brief  memoranda  of  all  proceedings  isse;  284;  §  13. 

4  and  papers  filed  therein.    The  docket,  books,  records,  documents  and  i4i/§5.' 

5  papers  in  his  office  relative  to  insolvency  shall  at  all  reasonable  times  be  ^10.'^*'  ^^ ''' 

6  open  to  public  inspection.    He  shall  make  computations  of  dividends  and  p^'g'fly;  ^  ^• 

7  orders  of  distribution,  shall  furnish  to  the  assignee  a  certified  copy  of  the  «  ^-^gg  j  jj 

8  schedules  of  creditors  and  assets  filed  in  each  case,  and  of  the  orders  of 

9  distribution,  and  with  each  copy  of  an  order  of  distribution  a  dividend 

10  sheet,  without  charge  therefor.    He  may  administer  oaths  in  proceedings 

11  before  the  court,  except  the  oath  named  in  section  eighty-eight. 

1  Section  12.     Assignments,  and  processes  issued  by  the  court  shall  be  warrants,  etc., 

2  under  its  seal,  and  shall  be  executed  and  obeyed  throughout  the  com-  abie°eTc."° 

3  inonwealth;  and  any  person  to  whom  they  are  legally  directed  may  serve  Jpl;  Igt',  §  t'. 

4  them  in  any  county.    Warrants  shall  be  returnable  not  less  than  ten  nor  ^  |  J|f;  |  }J; 

5  more  than  sixty  days  from  the  date  of  issue. 

R.  L.  163,  §  12. 

1  Section  13.     Parties  to  insolvency  proceedings  may  select  the  news-  selection  of 

2  papers  where  notices  ordered  upon  their  petitions  shall  be  published,  but  [oTnEs^ 

3  the  court  may  order  the  notice  published  in  one  other  newspaper.  ^*^s;  HI]  5 12. 

p.  S.  157,  §  U.  R.  L.  163,  §  13. 
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Counties  to  SECTION  14.     Each  countv  shall  provide  suitable  court  rooms  and,  in 

provide  court  ""        [•  t  i    •  i  •         •  j 

rooms,  etc         tlie  town  whcfe  the  registry  of  probate  and  insolvency  is  situated,  a 
G.  s.'  us!  §  ii3.  suitable  fireproof  room  where  the  records,  books,  documents  and  papers 
E.  L.  163, 1 11.  relative  to  the  business  of  the  court  and  the  records  in  cases  in  insolvency 
shall  be  kept. 


1 

2 
3 
4 
5 


is56,°l84'  §  23.      Section  15.     Expenses  attending  the  sessions  of  the  courts  and  the  1 

p  I'  157'  1 13'  transaction  of  business  therein,  for  blank  books,  records,  blank  forms  and  2 

R.  L.  163",  §  15.  stationery  necessary  for  the  business  of  the  courts  shall  be  paid  by  the  3 

commonwealth.  4 


Section  16.     The  judges  or  a  majority  of  them  shall,  as  provided  in     1 


Rules,  etc. 

1838.  163,  §  18.  _        -  .  . 

1856'  2I4'  1 10  section  thirty  of  clmpter  two  hundred  and  fifteen,  from  time  to  time     2 
G.  s.'  iisl 

§§  15,  16. 


make  rules  and  prescribe  forms  for  their  courts. 

p.  S.  157,  §§  14,  15.  1893,  372,  §1. 


R.  L.  163.  §  16. 


4  Met.  392.  504. 

6  Met.  537. 

8  Met.  19. 

9  Met.  23. 

1  Gush.  449. 

2  Gush.  294. 
4  Gush.  448. 

7  Gush.  183. 

10  Gush.  173. 

11  Gush.  582. 


107  Mass.  79. 
129  Mass.  129. 

131  Mass.  504. 

132  Mass.  466. 

138  Mass.  592. 

139  Mass.  84. 

141  Mass.  283. 

142  Mass.  47. 

145  Mass.  366,  444. 
150  Mass.  574. 


152  Mass.  223. 
155  Mass.  400. 
157  Mass.  33,  252. 

165  Mass.  582. 

166  Mass.  379. 

168  Mass.  100,  103. 
171  Mass.  239. 
182  Mass.  208. 
199  Mass.  116. 
204  Mass.  432. 


orsuprem°e°  SECTION  17.     The  suprcmc  judicial  court  shall  have  general  superin-  1 

iQ'la''5U°?*,Q  tendence  and  jurisdiction  of  cases  arising  under  this  chapter;  and,  except  2 

1851, 327,  §  16.  as  otherwise  provided,   may,  upon  the  bill,  petition  or  other  proper  o 

p.s.i57.'§  15.'  process  of  a  partv  aggrieved,  hear  and  determine  the  case  as  a  court  of  4 

1S94,  164,  §  4.     ^       .,  ^ 

R.  L.  163,  §  17.  equity. 

3  Gray,  239.  531. 

8  Gray,  316. 

9  Gray,  50.  355. 
13  Gray,  564. 
16  Gray.  137. 

4  Allen,  545. 

5  Allen,  530. 

6  Allen,  lis,  560, 

7  Allen,  57,  112. 
9  Allen,  197. 


tl^Mtfce.  Section  IS.     The  supreme  judicial  court  and  the  courts  of  insolvency  1 

R  ^L  163  1 18  shall  make  rules  requiring  notice  to  be  given  to  parties  interested  or  their  2 

attorney  of  record  of  any  motion,  hearing  or  other  proceeding  before  said  3 

courts.  4 


by  auomey.  SECTION  19.    A  duly  authorized  attorney  at  law  may  enter  his  ap- 

G 1'  111'  1 33'  pearance  as  attorney  for  the  party  represented  by  him  in  any  proceed- 
P-  s.  157.'  §  34:  ing  in  a  court  of  insolvency.     Processes  and  notices  served  upon  such 
R.  l'.  163',  §  19.  attorney  shall  have  like  effect  as  if  served  upon  the  party  whom  he 
represents. 


1 
2 
3 
4 
5 


Petition. 
1838,  163,  §  1. 
1855.  363. 
1858,  93,  §  10. 
G.  S.  118,  §  17. 
1881,  233. 
P.  S.  157,  §  16. 
1893,  405,  §  1. 
R.  L.  163,  §  20. 
8  Met.  129. 
1  Gush.  531. 
4  Allen,  77,  170, 
6  Allen,  118. 
138  Mass.  372. 


PETITION   BY  DEBTOR.      FIRST  MEETING. 

Section  20.     An  inhabitant  of  the  commonwealth  owing  debts,  con-  1 

tracted  while  such  inhabitant,  may  file  a  petition  in  the  court  of  insol-  2 

vency  for  the  county,  if  any,  where  he  last  residetl  or  had  a  usual  place  3 

of  business  for  three  consecutive  months,  otherwise  in  the  court  for  4 

the  county  where  he  resides  or  has  a  usual  place  of  business,  stating  his  5 

inability  to  pay  his  debts  and  his  willingness  to  assign  his  property  for  6 

the  benefit  of  his  creditors,  and  praying  that  such  proceedings  may  be  7 

had  as  are  provided  in  this  chapter.  8 


Section  21.     If  it  appears  to  the  satisfaction  of  the  judge  that  the 
debts  due  from  the  petitioner  amount  to  two  hundred  dollars  or  more,  he 


Warrant  to 
messenger. 
1838.  163, 

i84V,^i24,  §  1.    shall  forthwith  sign  and  issue  a  warrant  to  the  sheriff  of  the  county  or 
1846',  lel;  §  4°'  one  of  his  deputies  ordering  him  forthwith  as  messenger  to  take  possession 
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5  of  all  property  of  the  debtor  not  exempt  from  attachment,  and  of  all  his  i848. 304,  §  5. 

6  deeds,  books  of  account  and  papers,  and  keep  the  same  safely  until  the  is54:329i  §4. 

7  appointment  of  an  assignee ;  to  publish  notice  in  such  newspaper  or  news-  fgyl;  lo?.'  *  '*' 

8  papers  as  the  warrant  specifies,  send  written  notice  by  mail  or  otherwise  ^  f,-  [f^]  \  "i\ 

9  to  all  creditors  upon  the  schedule  furnished  him  by  the  debtor  and  to  ^ ^J^^'^^os^ 

10  give  such  personal  or  other  notice  to  any  persons  concerned  as  the  war-  J^j^^j^g'^'^^lj^ 

11  rant  orders.    Such  notice  shall  state  that  a  warrant  has  issued  against 

12  the  property  of  the  debtor;  that  the  payment  of  any  debts  and  the  de- 
I'.i  livery  of  any  property  belonging  to  such  debtor,  to  him  or  for  his  use,  and 

14  the  transfer  of  any  property  by  him  are  forbidden;    that  a  meeting  of 
1.5  the  creditors  of  the  debtor  to  prove  their  debts  and  choose  one  or  more 

16  assignees  of  his  property  will  be  held  at  a  court  of  insolvency  to  be  held 

17  at  a  time  and  place  stated  in  the  warrant,  not  less  than  ten  nor  more  than 

15  sixty  days  after  the  date  of  its  issue. 

1  Section  22.     The  messenger  shall  forthwith  demand  and  receive  from  Messenger 

,1  11      1  ,       ■      1  •  il      •  •  to  receive 

2  the  debtor  and  other  persons  all  the  property  m  his  or  their  possession,  property. 

3  ordered  in  the  warrant  to  be  assigned,  with  all  deeds,  books  of  account  and  g.^s.'  uI,'  §  w. 

4  papers  of  the  debtor  relative  thereto. 

p.  S.  157.  §  18.  12  Met.  464.  8  Allen.  134. 

R.  L.  163,  §  22.  2  Gush.  48.  148  Mass.  69. 

1  Section  23.     Upon  demand  by  the  messenger  under  the  preceding  Delivery  of^^ 

2  section,  the  debtor  shall  forthwith  deliver  to  him  such  of  the  property  schedliie  by 

3  and  other  things  demanded  as  is  in  his  possession  or  power,  and  shall  is38?'i63,  §  a. 

4  disclose  the  situation  of  such  portion  thereof  as  is  not  in  his  possession,  cf*!.' ul:  lib. 

5  The  debtor  shall  also,  except  as  provided  in  the  following  section,  within  i,86|'  179,  |  r 

6  three  days  after  the  date  of  the  warrant  make  on  oath  and  deliver  to  the  f^^^^^^f^  ^  23. 

7  messenger  a  schedule,  containing  a  full  and  true  account  of  his  creditors,  ^  ^ush^sys^ 

8  with  the  residence  of  each,  if  known  to  the  debtor,  and  the  amount  due  137  M^ass.  224. 

9  to  each,  and  the  nature  of  each  debt,  whether  founded  on  written  security, 

10  account  or  otherwise,  and  also  the  true  cause  and  consideration  thereof, 

11  and  a  statement  of  any  existing  mortgage,  pledge  or  other  collateral 

12  security  given  for  its  payment. 

1  Section  24.     If  by  accident  or  mistake  such  schedule  is  not  delivered  {fle.'Ma  "'"' 

2  to  the  messenger  within  said  three  days  it  shall  be  so  delivered  within  R-  l.  i63,  §  24. 

3  such  time  thereafter  as  will  enable  the  messenger  to  comply  with  the 

4  warrant,  and  such  delay  shall  not  affect  the  granting  of  a  certificate  of 

5  discharge  unless  caused  by  the  debtor's  default. 

1  Section  25.     If  the  court  finds  that  the  property  of  the  debtor  or  any  Saie  of  pensh- 

2  part  thereof  is  perishable  or  likely  to  deteriorate  in  value  before  an  as-  i84sr304,  §  15. 

3  signee  can  be  appointed,  it  may  order  the  same  sold  in  such  manner  as  it  p.l;  {if;  |  IJ: 

4  orders  under  the  direction  of  the  messenger  who  shall  hold  the  funds  ^-  ^-  ^^^-  ^  ^^■ 

5  received  in  place  of  the  property  sold. 

1  Section  2G.     After  warrant  has  issued  against  the  estate  of  an  insol-  H^^^^^i"  *° 

2  vent  debtor  and  before  the  appointment  of  an  assignee,  the  judge  may  if^^^^^  °^^" 

3  order  the  messenger  to  commence  action  for  recovery  of  a  debt  due  the  i86|,  179,  §  2.^ 

4  debtor  or  do  any  other  act  which  might  be  done  by  an  assignee.    The  r.  l.  les,  §26'. 

5  messenger  shall  thereupon  in  his  own  name  commence  and  prosecute 

6  such  action  or  do  any  other  act  so  ordered  as  if  he  were  assignee.    If, 
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upon  the  appointment  of  an  assignee,  an  action  or  proceeding  commenced  7 

by  the  messenger  has  not  been  determined,  the  assignee  may  in  his  own  8 

name  or  in  the  name  of  the  messenger  with  his  consent  prosecute  it  or  9 

otherwise  proceed.  10 


Section  27.  The  debtor  shall,  except  as  provided  in  the  following 
section,  within  five  days  after  the  date  of  the  warrant  make  on  oath  and 
deliver  to  the  register  a  schedule  of  his  creditors  as  provided  in  section 
twenty-three,  and  a  schedule  of  all  his  property,  with  a  description  thereof, 

a^s'iis!  §22.  stating  where  situated,  and  all  encumbrances  thereon,  with  the  date  of 

1.S62, 179,  f  1.^  Quoh  and  the  consideration  thereof. 


Delivery  of 
schedule  of 
creditors,  etc., 
by  debtor  to 
register. 
1838,  163,  §  6. 
1841,  124,  §  2. 
1854,  329,  §  3 


P.  S.  157,  §  22. 


R.  L.  103,  §  27. 


Late  schedules. 
1863,  71. 
P.  S.  1.57,  §  23. 
R.  L.  163,  §  28. 


Section  28.     If  by  accident  or  mistake  such  schedules  are  not  de-  1 

livered  to  the  register  within  said  five  days  they  shall  be  so  delivered  2 

before  or  at  the  first  meeting  of  the  creditors  and  such  delay  shall  not  3 

affect  the  granting  of  a  certificate  of  discharge  unless   caused  by  the  4 

debtor's  default.  5 


fsss.Tel*'"!'.  Section  29.  At  the  meeting  held  in  pursuance  of  the  notice,  the 
ittk  sot:  I  f.  messenger  shall  make  return  of  the  warrant  and  his  doings  thereon,  and 
G '^s'  lis  ^  ^'  *ieliver  to  the  register  the  schedule  of  creditors  received  from  the  debtor. 
§§22, 23."  If  the  court  finds  that  the  notice  to  creditors  required  by  section 
R.L.  163,  §29.  twenty-one  has  not  been  given,  it  shall  adjourn  the  meeting  and  order 
such  notice. 


Death  of 

debtor. 

1838,  163,  §  5. 

G.S.  118,  §24.    ,       ,       ...       J 

P.  s.  157,  §  25.  he  had  lived 


Section  .30.     If  the  debtor  dies  after  the  warrant  has  been  issued,  the     1 
proceedings  shall  be  concluded  in  like  manner  and  with  like  effect  as  if    2 

3 

R.  L.  163,  §  30. 


DEBTS   AND   PROOF   OF   CLAIMS. 


Claims 
provable. 
1838,  163,  §§  2, 
3,  7,  12,  13. 
G.  S.  118,  §  25. 
P.  S.  157,  §  26. 
R.  L.  163,  §  31. 

3  Met.  61. 

4  Met.  302. 
7  Met.  348, 
424,  435. 

2  Gush.  173. 

6  Gush.  537. 

7  Gush.  .592. 
10  Gush.  476. 

I  Gray,  305. 

5  Gray,  574. 
10  Gray,  600. 

II  Gray,  400. 
13  Gray,  15. 
15  Gray,  274. 

3  Allen,  22,  64. 
5  -Mien,  13S, 
163. 

8  Allen,  314. 
13  Allen,  294. 
110  Mass.  345. 
127  Mass.  242. 
134  Mass.  69. 
138  Mass.  111. 
152  Mass.  596. 

156  Mass.  515. 

157  Mass.  33. 


Section  31.  Debts  due  and  payable  from  the  debtor  at  the  time 
of  the  first  publication  of  notice  of  issuing  the  warrant  may  be  proved 
and  allowed  against  his  estate  at  any  meeting;  and  debts  at  that  time 
absolutely  due,  although  not  payable,  may  be  proved  and  allowed  as  if 
payable,  with  a  discount  or  rebate  of  interest  if  no  interest  is  payable  l>y 
the  contract.  Money  due  on  a  bottomry  or  respondentia  bond  or  policy 
of  insurance  may  be  proved  and  allowed,  if  the  contingency  or  loss  hap- 
pens before  the  making  of  the  first  di\idend,  in  like  manner  as  if  it  had  8 
happened  before  the  first  publication  of  the  notice.  If  the  debtor  is  9 
liable  for  a  debt  by  reason  of  having  made  or  endorsed  a  bill  of  exchange  10 
or  promissory  note  before  said  first  publication,  or  of  the  payment  by  all 
party  to  a  bill  or  note  of  a  part  of  the  money  secured  thereby,  or  of  pay-  12 
ment  of  an  amount  by  a  suret\'  of  the  debtor  in  a  contract,  if  the  pay-  13 
ment  is  made  before  the  making  of  the  first  dividend,  such  debt  may  be  14 
proved  and  allowed  as  if  due  and  payable  by  the  debtor  before  the  first  15 
publication.  All  demands  against  the  debtor  for  or  on  account  of  goods  16 
or  chattels  wrongfully  obtained,  taken  or  withheld  by  him,  may  be  proved  17 
and  allowed  as  debts,  up  to  the  value  thereof.  18 


166  Mass.  379. 
174  Mass.  470. 


177  Mass.  224. 
185  Mass.  178. 


220  Mass.  486. 
224  .Mass.  347. 
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1  Section  32.     An  equitable  liability  of  an  insolvent  debtor  may  be  EquUabie 

2  proved  and  allowed  against  his  estate  in  like  manner' and  subject  to  like  i884!''293. 

3  conditions  as  a  legal  claim. 

R.  L.  163.  §  32.  141  Mass.  283.  158  Mass.  388. 

8  Allen,  581.  143  Mass.  326.  177  Mass.  224. 

1  Section  33.     If  any  of  the  property  of  a  debtor  consists  of  a  lease  Leases,  etc. 

2  or  written  agreement,  whereby  he  is  liable  for  the  rent  therein  reserved  p.  s.' 157,' §26. 

3  or  for  the  use  and  occupation  of  premises  as  therein  stipulated,  the  as-  fiaVass!  lis.' 

4  signee  at  any  time  may,  and  upon  written  request  by  the  debtor,  or  by  uqMass.  73. 

5  the  lessor  or  those  having  his  estate  in  the  premises  shall,  within  twenty  }«  jjja^^;  Hf 

6  days  after  such  request,  by  a  writing  filed  in  the  case,  elect  to  accept  260  ^^<^^i^^- 

7  and  hold  under  said  lease  or  agreement  or  to  disclaim  it.    If  he  elects  to 

8  disclaim,  such  lease  or  written  agreement  shall  be  considered  to  have 

9  been  surrendered  as  of  the  day  when  said  disclaimer  was  so  filed.    If  the 

10  debtor  is  discharged,  he  shall  be  discharged  from  all  liability  under  or  by 

11  reason  of  said  lease  or  agreement,  whether  the  assignee  does  or  does  not 

12  so  disclaim  it;  and  the  lessor  or  those  having  his  estate  in  the  premises 

13  may  prove  any  damages,  caused  by  such  surrender,  as  a  debt  against 

14  the"  estate  of  the  debtor;    but  this  section  shall  not  apply  to  leases  or 

15  written  agreements  as  aforesaid  in  force  on  the  twenty-second  day  of 
IG  April  in  the  year  eighteen  hundred  and  seventy-nine. 

1  Section  34.     Mutual  credit  or  mutual  debts  between  the  debtor  and  flg^.^igj,  5  3. 

2  a  creditor  shall  be  set  oft"  and  the  balance  allowed  or  paid. 

G.  S.  lis,  §26.  10  Met.  194.  7  Gray,  42.5.  137  Mass.  262. 

P.  S.  157,  §  27.  5  Cush.  194.  3  Allen,  111.  138  Mass.  330. 

R.  L.  163,  §  34.  3  Gray,  257.  4  .-Ulen,  367.  148  Mass.  396. 

6  Met.  537.  4  Gray,  284.  131  Mass.  14.  223  Mass.  553. 

1  Section  3.5.    The  assignee,  by  written  assignment  of  a  non-negotia-  Proof  of  claim 

2  ble  legal  chose  in  action,  may  prove  a  claim  in  insolvency,  in  his  own  the^eTf^'""' 

3  name,  subject  to  all  defences  and  rights  of  counter-claim,  recoupment  or  r.^l.  lel,  §  35. 

4  set-off  to  which  the  debtor  would  have  been  entitled  if  the  claim  had  been 

5  proved  in  the  name  of  the  assignor.  • 

1  Section  36.     A  creditor  having  a  mortgage  or  pledge  of  property  of  ^°dgfo?iien. 

2  the  debtor,  or  a  lien  thereon,  to  secure  payment  of  a  debt  claimed  by  J|^|' Jf|'  H^ 

3  him,  may  require  such  property  to  be  sold,  and  the  proceeds  applied  p  s.  157,'  §  28. 

4  toward  payment  of  his  debt,  and  he  shall  be  admitted  as  a  creditor  for  e  Met.  305. 

5  the  residue.    The  sale  shall  be  made  in  such  manner  as  the  court  orders  2  Cifsh  294. 

6  and  the  creditor  and  assignee  shall  execute  necessary  and  proper  deeds  4  clSh;  99''' 

7  and  papers.     If  the  creditor  does  not  require  such  sale  and  join  in  the  *  gj^^;  Hf 

8  conveyance,  he  may  release  and  deliver  to  the  assignee  the  property  j'j'^Qray^ik 

9  held  as  security,  and  be  admitted  as  a  creditor  for  all  of  his  debt.    If  the  26i^^^  '  ^^  ' 

10  property  is  not  so  sold  or  released  and  delivered  the  creditor  shall  not  iscrayissi, 

11  prove  any  part  of  his  debt. 

9  .\llpn,  175.  134  Mass.  291.  143  Mass.  376,  455. 

130  .Mass.  132.  137  Mass.  412.  1.50  Mass.  317. 

133  Mass.  71,  534.  138  Mass.  515.  175  Mass,  547. 

1  Section  37.     A  mortgage  of  land  recorded  more  than  four  months  Mortgage  re- 

2  after  its  date  shall  not  be  valid  against  an  assignee  of  the  estate  of  the  than  four 

3  mortgagor  if  insolvency  proceedings  are  begun  within  one  year  from  the  aSe.  ^ " 

4  recording  of  the  mortgage. 

1888,  393.  R.  L.  163,  §  37.  163  Mass.  85.  172  Mass.  384. 


2698 


Allowance  for 
legal  services. 
1889,  420. 
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150  Mass.  343. 


COURTS   OF   INSOLVENCY. 


[Chap.  216. 


Section  38.  A  mortgage  or  pledge  of  property,  or  payment  of  money 
given  or  made  by  an  insolvent  debtor  for  legal  services  rendered  or  to  be 
rendered  in,  or  in  contemplation  of,  insolvency  proceedings,  shall  be  valid 
for  such  amount  as  the  court  allows.  An  appeal  from  the  decision  of  said 
court  shall  be  allowed  in  the  manner  provided  in  section  forty-five. 


Claims  to  be 
proved  on  oath. 
1838,  163,  §  4. 
1848,  304.  5  14. 

1851,  189,  §  1: 
349.  §  1. 

1852,  189, 
§§  1,2. 

1856,  284,  §  35. 
G.  S.  118,  §  28. 
P.  S.  157,  §  29. 
R.  L.  163,  §  39. 
8  Allen,  581. 
139  Mass.  84. 
147  Mass.  122. 


Section  .39.  No  debt  shall  be  proved  or  allowed  unless  the  creditor, 
or,  if  he  resides  in  a  foreign  country  and  the  debt  is  founded  on  a  con- 
tract made  by  the  debtor  with  the  consignee  or  agent  of  the  creditor 
residing  in  the  United  States,  such  consignee  or  agent  makes  oath  in  sub- 
stance as  follows: 

I,  ,  do  swear  that  ,  of  ,  by  (or  against) 

whom  proceedings  in  insolvency  have  been  instituted,  at  and  before  the  date 
of  such  proceedings  was  and  still  is  justly  and  truly  indebted  to  me  in  the  sum  of 
,  for  which  sum  or  any  part  thereof  I  have  not,  nor  has  any  other 
person  to  my  use,  to  my  knowledge  or  belief,  received  any  security  or  satisfaction 
whatever,  beyond  what  has  been  disposed  of  agreeably  to  law.  And  I  do  further 
swear  that  said  claim  was  not  procured  by  me  for  the  purpose  of  influencing  the 
proceedings  in  this  case.  And  I  do  further  swear  that  I  have  not  directly  or  in- 
directly made  or  entered  into  any  bargain,  arrangement  or  agreement,  express  or 
implied,  to  sell,  transfer  or  dispose  of  my  claim,  or  any  part  of  my  claim,  against 
said  debtor,  nor  have  directly  or  indirectly  received  or  taken  or  made  or  entered 
into  any  bargain,  arrangement,  or  agreement,  express  or  implied,  to  take  or  re- 
ceive directly  or  indirectly  any  money,  property,  or  consideration  whatsoever  to 
myself,  or  to  any  person  or  persons  to  my  use  or  benefit,  under  or  with  any  under- 
standing or  agreement,  express  or  implied,  whereby  my  vote  for  assignee  or  my 
assent  to  the  debtor's  discharge  is  or  shall  be  in  any  way  affected,  influenced, 
or  controlled,  or  whereby  the  proceedings  in  this  case  are  or  shall  be  affected, 
influenced  or  controlled.     . 


No  claim  shall  be  allowed  unless  all  the  statements  set  forth  in  the  oath    6 
are  true.  ' 


Oath  by  Section  40.     If  the  creditor  is  disabled  by  absence  from  the  common- 

i8.52',°|89,         wealth,  illnes^  or  other  cause  from  proving  his  claim,  the  above  oath  may 
G.  s.Tis,  §  29.  be  made  by  his  agent  or  attorney  testifying  to  the  best  of  his  knowledge 
R.  L."6^3,  M°o.  and  belief;   but  the  court  may  require  further  proof  of  the  statements 
therein. 


Before  whom 

oath  may  be 

made. 

1838,  163,  §  4. 

1858,  93,  5  9. 

G.  S.  118,  §  30. 

1879,  245,  §  2. 

1880,  246,  §  1. 
P.  S.  157,  §  31. 
1899,  178,  §  4. 
R.  L.  163,  §41. 
3  Gray,  113. 


Section  41 .  The  oath  may  be  made  within  the  commonwealth  before 
a  justice  of  the  peace,  notary  public  or  special  commissioner  and,  \yith- 
out  the  commonwealth,  before  a  justice  of  the  peace,  notary  public  or 
commissioner  for  Massachusetts,  and,  if  the  creditor  is  in  a  foreign  coun- 
try, before  an  ambassador,  minister,  consul  or  vice-consul  of  the  United 
States.  But  the  court  may  at  any  time  requu-e  the  affiant  to  appear 
personally  before  it  to  be  further  interrogated  on  oath.  The  debtor  and 
any  party  pro\'ing  a  debt  may  be  examined  on  oath  in  presence  of  the 
judge  on  all  matters  relative  thereto. 


Postponement 
of  claims. 


Section  42.     If  a  claim  is  presented  for  proof  before  the  election  of  an 

oi  ciamis.  ..^i^v^iiwi,     i  .         J        .     .  ,         '^  ,  1-  1-i  •    Ux       £  1 

1856, 284.  §  33.  assigncc,  and  the  court  is  oi  opinion  that  the  validity  or  right  oi  sucn 
p.  I.'  157.'  1 32:  claim  ought  to  be  investigated  by  the  assignee,  it  may  postpone  proof  of 
?6  Gray.^l37*^'  the  claim  till  after  the  assignee  is  chosen. 

165  Mass.  582. 
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1  Section  43.     A  person  who  has  accepted  a  preference,  having  reason-  cwms^not  to 

2  able  cause  to  believe  that  it  was  marie  or  given  by  the  debtor  contrary  i838,°i63,  §  lo. 

3  to  any  provision  of  this  chapter,  shall  not  prove  the  debt  or  claim  on  g.^'I.'  ut'.  §  32! 

4  account  of  which  such  preference  was  made  or  given,  nor  receive  a  divi-  ^  |  \|^;  |  If 

5  dend  thereon. 

172  Mass.  227.  177  Mass.  257. 

1  Section  44.    The  court  shall  allow  all  debts  proved  and  shall  cause  Allowance  and 

2  a  list  thereof  to  be  made  and  certified  by  the  register.     It  may  upon  dalms^'"^  ° 

3  application  by  the  assignee,  a  creditor,  or  the  debtor,  examine  on  oath  IfJ^]  1,1;  |  |x 

4  any  person  who  has  made  proof  of  a  claim  and  may  summon  any  person  K^s.'fs?.'  ^  ^' 

5  to  give  evidence  relative  thereto,  and  may  alter  or  expunge  such  claim  if  |{^l^i*e|-  544, 

6  the  evidence  shows  it  to  be  founded  in  whole  or  in  i)art  in  fraud,  illegality  {38  Mass!  592. 

7  or  mistake. 

165  Mass.  582.  •  190  Mass.  507. 

1  Section  45.     A  supposed  creditor  whose  claim  is  wholly  or  in  part  •^gPgPg'I^Jgg  ^  ^ 

2  rejected  or  an  assignee  who  is  dissatisfied  with  the  allowance  of  a  claim  g.|' ns!  §34. 

3  may  appeal  from  the  decision  to  the  superior  court;   but  no  appeal  shall  isss,  384,  §  5.' 

4  be  allowed  unless  claimed  and  notice  thereof  given  to  the  register,  to  be  ?bush'^37i.*^' 

5  entered  with  the  record  of  the  proceedings,  and  also  to  the  assignee  or  *  g;;|^;  ^[o- 

6  creditor,  as  the  case  may  be,  within  ten  days  after  the  decision  appealed  Jg™^ ;||4 

7  from.    The  appeal  shall  be  entered  at  the  return  day  of  the  superior  court  Ji  G/n:  is*. 

8  for  the  county  next  after  the  expiration  of  fourteen  days  from  the  time  1  Alien,  403^ 

9  of  claiming  it.    If  the  appellant  in  writing  waives  his  appeal  before  the  ui  Mass!  509! 

10  entry  thereof,  proceedings  may  be  had  in  the  court  of  insolvency  as  if  295.^^'"''  ^®' 

11  no  appeal  had  been  taken. 

165  Mass.  582. 

1  Section  46.     Upon  the  entry  of  an  appeal  the  appellant  shall  file  in  Proceedings. 

2  court  a  statement  of  his  claim  substantially  as  in  a  declaration  at  law.  g.  s.'  iis]  §  35. 

3  The  subsequent  pleadings  and  proceedings  shall  be  substantially  as  in  r  l.  les,  1 46. 

4  an  action  at  law,  except  that  no  execution  shall  be  awarded  against  the  lesMass.  su. 

5  assignee  for  the  amount  of  a  debt  found  due  the  creditor. 

1  Section  47.     The  final  judgment  of  the  court  shall  be  conclusive,  and  f^|5f^^°^°°tg. 

2  the  lists  of  debts  shall,  if  necessary,  be  altered  to  conform  thereto.    The  isss,  les,  |4.' 

3  prevailing  party  shall  be  entitled  to  costs,  to  be  taxed  and  recovered  ?.  s.  157,  §  38. 

4  as  in  an  action  at  law;    if  recovered  against  the  assignee,  they  shall  be  7  Met.  85. ' 

5  allowed  out  of  the  estate. 

1  Section  4S.     A  bill  of  exchange,  promissorv  note  or  other  instrument  Evidence  of 

,.      ,.  1    •  lie*  1  -^    J    withdrawal 

2  used  as  evidence  upon  the  proof  or  a  claim  and  lert  in  court  or  deposited  of  c^aim. 

3  in  the  registry  may  be  delivered  by  the  register  to  the  person  who  used  a^s.  us,  §  37. 

4  it,  upon  his  filing  a  copy  thereof  attested  by  the  register,  who  shall  also  R.L.^^s.Vis. 

5  endorse  upon  it  the  name  of  the  party  against  whose  estate  it  has  been 

6  proved  and  the  date  and  amount  of  any  dividend  declared  thereon. 

ASSIGNMENT  AND   ASSIGNEE. 

1  Section  49.    The  creditors  shall,  subject  to  the  court's  approval,  as^f^^g"' 

2  choose  one  or  more  assignees  of  the  estate  of  the  debtor  in  the  presence  i|3|.  is's.  1 3. 

3  of  the  court  at  the  first  meeting.    The  choice  shall  be  made  by  a  majority  g  s.'  iis,' 

4  in  value  of  the  creditors  who  have  proved  their  debts;  but  if  the  number  is62,'i79, 5  a. 
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1879,  95,  5  2. 
P.  S.  157. 
§§40,  41. 
R.  L.  163,  §  49. 
165  Mass.  317. 


of  creditors  present  amounts  to  five  and  less  than  ten,  the  votes  of  two  5 
at  least,  and,  if  the  number  of  creditors  amounts  to  ten  or  more,  the  votes  6 
of  three  at  least,  shall  be  necessary  for  a  choice,  and  no  creditor  having  7 
a  preferred  claim  shall  vote  thereon,  except  on  so  much  of  said  claim  as  8 
exceeds  the  amount  preferred  by  law.  If  no  choice  is  made  by  the  creditors  9 
at  said  meeting,  the  court  shall  appoint  one  or  more  assignees.  If  an  10 
assignee  so  chosen  or  appointed  fails  within  four  days  to  accept  in  writing  1 1 
the  trust,  the  court  may  fill  the  vacancy.  The  court  may  appoint  addi-  12 
tional  assignees  or  order  a  new  election,  or  it  may  at  the  first  meeting  13 
without  an  election  appoint  one  or  more  disinterested  assignees.  14 


Bond  of 
assignee. 
1844,  178,  5 
1853,  116. 
G.  S.  118, 
§§40,  41. 
1862,  179,  § 
1879,  245,  § 
P.  S.  157, 
§§  42,  43. 
R.  L.  163,  § 
4  Gray,  286, 
6  Gray.  364, 


11. 


50. 


Section  50.     The  court  at  any  time  may,  and,  upon  written  request  1 

by  one  fourth  in  number  and  value  of  the  creditors  who  have  proved  their  2 

claims,  shall,  require  the  assignee  to  file  a  bond,  approved  by  the  judge,  3 

to  the  judge  and  his  successors  in  office,  conditioned  for  the  faithful  per-  4 

formance  of  his  duties,  which  shall  enure  to  the  benefit  of  all  creditors  5 

proving  their  claims  and  may  be  prosecuted  in  like  manner  as  an  admin-  6 

istration  bond.    An  assignee  failing  to  give  a  bond  within  such  time  as  7 

the  court  orders,  not  exceeding  ten  days  after  notice  to  him  of  such  8 

order,  shall  be  removed  and  another  appointed  by  the  court.  9 


bvludSf""  Section  51.    The  judge  shall,  by  an  instrument  under  his  hand, 

G  ^1'  11^'  1 42  assign  and  convey  to  the  assignee  all  the  property  of  the  debtor,  not 
p.  s.  157,'  §  u.  exempt  from  attachment,  and  all  his  deeds,  books  and  papers  relative 

13  Gray.  18.         thcrctO. 

9  Allen.  156.  97  Mass.  246.  153  Mass.  311. 


Sgnmfnt'and  SECTION  52.  The  assiguec  shall  forthwith  cause  the  assignment  to  be 
1838*^163,  §  11.  recorded  in  the  registry  of  deeds  in  each  county  or  district  where  there 
G- 1- 1.18.' ||3.  is  land  of  the  debtor  upon  which  it  may  operate;  and  shall  give  such 
R.  L.  163.  §  52.  public  notice  of  his  appointment  as  the  judge  may  order. 

5  Allen,  126.  102  Mass.  437.  130  Mass.  368.  219  Mass.  211. 


Agent  of 

non-resident 

assignee. 

1889,  313. 

1893,  118. 

R.  L.  163,  §  53. 


Section  53.     An  assignee  appointed  in,  but  residing  out  of,  the  com-  1 

monwealth  shall  not  receive  the  instrument  of  assignment  until  he  shall  2 

have  appointed  an  agent  as  provided  in  sections  eight  to  ten,  inclusive,  3 

of  chapter  one  hundred  and  ninety-five,  and  said  sections  shall  apply  to  4 

such  appointment  except  that  said  writing  shall  be  filed  in  the  registry  5 

of  insolvency.    Notice  of  a  new  appointment  of  an  agent,  with  his  name  6 

and  address,  shall  be  given  in  the  next  notice  required  to  be  given  by  the  7 

assignee,  or  as  the  court  may  order.  8 


Effect  of 
assignment. 
1S38,  163,  §  5. 
1851,  327,  §  20. 
G.  S.  118, 
§§44,  123. 
1862,  179,  §  7. 

1879,  245,  §  3. 

1880,  246,  §  7. 
p.  S.  157,  §  46. 
R.  L.  163,  §  54, 

2  Met.  258. 

3  Met.  139. 
522. 

4  Met.  346. 
537. 

5  Met.  562. 
582 

6  Met.  537. 
8  Met.  19. 


Section  54.  The  assignment  shall  vest  in  the  assignee  all  the  prop-  1 
erty  of  the  debtor,  not  exempt  from  being  taken  on  execution,  which  he  2 
could  have  lawfully  sold,  assigned  or  conveyed  at  the  time  of  the  first  3 
publication  of  the  notice  of  issuing  the  warrant  in  case  of  voluntary  4 
proceedings,  or  at  the  time  of  the  first  publication  of  notice  of  the  fil-  5 
ing  of  the  petition  in  case  of  involuntary  proceedings,  and  shall,  subject  6 
to  the  following  section,  dissolve  any  attachment  on  mesne  process  made  7 
not  more  than  four  months  prior  to  the  said  first  publication.  The  as-  8 
signment  shall  vest  in  the  assignee  all  debts  due  the  debtor  or  a  person  9 
for  his  use,  and  all  liens  and  securities  therefor,  and  all  his  rights  of  action  10 
for,  and  of  redeeming,  property.    The  assignee  may  redeem  all  mort-  11 
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12  gages,  conditional  contracts,  pledges  and  liens  of  or  upon  any  property  of  I  ^^'^.^357. 

13  the  debtor,  or  sell  it  subject  to  such  mortgage  or  other  encumbrance,  and  393.^^  ^^'^^ 

14  if  a  mortgage  is  foreclosed  pending  proceedings  in  insolvency  and  before,  10  Cush.  92^ 

15  or  within  sixty  days  after,  the  appointment  of  an  assignee  the  assignee  scr^,  245, ' 

16  may  redeem  the  same  within  sixty  days  after  his  appointment,  with  reme-  |  Gray,  242. 

17  dies  similar  to  those  provided  for  the  redemption  of  mortgages  before  9  Gray,  42. 

18  foreclosure. 

ISGrav,  316.  102  Mass.  475.  153  Mass.  311. 

I  Allen,  373,  566.  125  Mass.  469.  154  Mass.  302. 
5  Allen,  126,  382,  582.  133  Mass.  140,  515.  159  Mass.  420. 
8  Allen,  20.  134,  302,  597.  134  Mass.  247.  163  Mass.  350, 
10  Allen,  258,  460,  468.  135  Mass.  299.  530. 

II  Allen,  345.  139  Mass.  33,  84.  172  Mass.  384. 
12  Allen,  345.                                        140  Mass.  169.  185  Mass.  58. 

98  Mass.  305.  144  Mass.  168,  207,  281.  201  Mass.  554. 

99  Mass.  63.  147  Mass.  8.  146  U.  S.  303. 

100  Mass.  446,  453.  149  Mass.  158,  310.  175  U.  S.  396. 

1  Section  55.    If  a  debtor  whose  property  is  attached  conveys  before  Attachments, 

2  judgment  in  the  action  any  part  of  such  property,  and  subsequently  1841,124,55. 

3  thereto  and  before  execution  issues,  proceedings  are  commenced  by  or  ish'.  247. 

4  against  him  as  an  insolvent  debtor,  or  if  a  dissolution  of  an  attachment  p  1. 157,'  5  47! 

5  under  the  preceding  section  might  prevent  the  property  attached  from  f  Met^fyb*  ^^■ 

6  passing  to  the  assignee,  the  court  in  which  proceedings  in  insolvency  are  l^^^^-  f°j; 

7  pending  or  to  which  the  writ  of  attachment  is  returnable,  may,  upon  4  gray,  429. 

8  application  on  or  before  the  day  of  the  third  meeting  of  creditors  by  a  5  Allen,  452'. 

9  person  interested,  for  cause,  order  the  lien  created  by  the  attachment  to  515.   *^^ 

10  continue.    The  action  may  be  continued  or  execution  stayed  until  the  Ha  "^'"^^  ^^^• 

11  assignee  is  chosen  and  takes  charge  of  the  action.    The  assignee  may  ise  Mass.  147. 

12  proceed  with  the  action  and  levy  the  execution  at  the  expense  of  the 

13  estate;  and  the  amount  recovered,  exclusive  of  costs  due  to  the  original 

14  plaintiff,  shall  vest  in  the  assignee. 

1  Section  56.    The  assignee  shall  demand  and  receive  from  the  mes-  Assignee  to 

2  senger  and  all  other  persons  all  the  property  in  their  hands  assigned  or  ?ecdl°e'^prop- 

3  intended  to  be  assigned  under  this  chapter;   and  shall  keep  a  regular  accountl''^^'' 

4  account  of  all  money  received  by  him  as  assignee,  to  which  every  creditor  Jf ^1;  }J|;  |  ^J; 

5  shall  at  reasonable  times  have  free  access. 

p.  S.  157,  5  48.  R.  L.  163,  5  56. 

1  Section  57.    The  assignee  shall,  unless  the  court  otherwise  orders,  at  !5gf°\o'7-. 

2  or  before  the  second  meeting  of  the  creditors,  make  and  return  on  oath  p. s.' 157,' 549. 

3  to  the  court  a  true  inventory  of  all  the  debtor's  property,  of  all  debts    '    '      ■ 

4  due  the  debtor  or  another  person  for  his  use,  of  all  his  rights  of  action 

5  for  and  of  redeeming  property,  which  the  assignment  has  vested  in  such 

6  assignee  and  which  have  come  to  his  possession  or  knowledge.     The 

7  property  included  in  such  inventory  shall  be  appraised  in  like  manner  as 

8  the  estate  of  a  deceased  person,  and  the  appraisal  returned  at  or  before 

9  said  meeting. 

1  Section  58.    The  assignee  shall  account  for  all  property  of  the  debtor  Assignee  to 

2  vested  in  him  by  the  assignment,  at  the  appraised  value,  except  as  herein  property  at  ap- 

3  provided.    He  shall  make  no  profit  by  the  increase  and  sustain  no  loss  by  i86rio4*'r2. 

4  the  decrease  or  destruction,  without  his  fault,  of  any  part  of  the  property;  ^  ^  \f.^^  |  f^; 

5  if  he  sells  any  thereof  for  more  than  the  appraised  value,  he  shall  ac-  10  Ci^j^^.  I73. 

6  count  for  the  excess,  but  if  he  sells  for  less,  the  court  may,  if  it  appears  ne  Mass.  589. 

7  that  the  sale  was  expedient  and  for  the  interest  of  all  concerned,  allow 
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him  for  the  loss.  In  either  case  the  assignee  shall  return  to  the  court  a  8 
true  account  of  sales,  and  shall  sell  the  property  at  public  auction  unless  9 
the  coiu-t,  upon  petition  therefor,  otherwise  orders.  10 


Assignee  to 
commence  and 
prosecute 
actions,  etc. 
1838.  163,  §  5. 
G.  S.  118,  §  47. 
P.  S.  157,  §  51. 
R.  L.  103.  §  59. 

4  Met.  504. 

I  Gray,  416. 
3  Gray,  239, 
382 

10  Gray,  329. 

II  Gray,  222. 

5  Allen,  582. 
10  Allen,  36, 
460. 

130  Mass.  368. 
148  Mass.  299. 
157  Mass.  468. 


Section  59.  He  may  recover  all  the  property  and  debts,  in  his  own 
name,  as  the  debtor  might  have  done  had  no  assignment  been  made. 
If  at  the  date  of  the  assignment  an  action  is  pending  in  the  name  of  the 
debtor  for  the  recovery  of  a  debt  or  other  thing  which  might  or  ought  to 
pass  to  the  assignee  by  the  assignment,  the  assignee  shall,  if  he  so  requires, 
be  admitted  to  prosecute  the  action  in  his  own  name,  in  like  manner  and 
with  like  effect  as  if  commenced  by  him.  No  action  pending  in  the  name 
of  the  assignee  shall  be  abated  by  his  death  or  removal;  but  the  sur- 
viving, remaining  or  new  assignee,  as  the  case  may  be,  shall  be  admitted 
to  prosecute  the  action.  The  assignment  by  the  judge  shall  be  conclusive 
evidence  of  the  authority  of  an  assignee  to  sue. 

163  Mass.  350. 


9 
10 
11 


Limitation  of 
actions. 
1895,  432. 
R.  L.  163,  §  60. 
7  Met.  348. 
219  Mass.  211. 


Section  60.  An  assignee  shall  not  commence  or  be  made  a  party  to 
a  proceeding  at  law  or  in  equity  relative  to  any  property  or  rights  thereto 
unless  it  is  commenced  within  six  years  from  the  time  when  the  right 
accrued  to  or  against  the  insolvent.  Section  nine  of  chapter  two  hundred 
and  sixty  shall  apply  to  such  proceedings. 


Drafts,  etc., 
assigned 
within  six 
months  not 
to  be  offset. 
1856,  284.  § 
G.  S.  118,  § 
P.  S.  157,  § 
R.  L.  163.  § 
8  Gray,  572, 


Section  61.  A  draft,  bill  of  exchange,  promissory  note,  claim,  de- 
mand or  other  cause  of  action,  which  within  six  months  before  the  fil- 
ing of  the  petition  by  or  against  a  debtor  has  been  assigned,  transferred, 
4I  conveyed  or  delivered  to  a  person  indebted  or  liable  to  the  debtor  shall 
oi!  not  be  set  off  or  pleaded  in  defence  in  an  action  by  the  assignee  to  recover 
such  debt  or  liability;  but  the  assignee  may  recover  the  same,  notwith- 
standing such  draft,  bill  of  exchange,  promissory  note,  claim,  demand  or 
cause  of  action,  if  the  person  to  whom  it  was  assigned,  transferred,  con- 
veyed or  delivered  had  at  the  time  of  such  assignment,  transfer,  convey- 
ance or  delivery  reasonable  cause  to  believe  the  debtor  insolvent. 


9 
10 


Property  to  be       SECTION  62.     The  assignee  shall,  as  soon  as  may  be  after  receiving 

kept  separate  ,     ■  .  ,  ,  ■ ,    • ,    •  i         i     •       l  ■ 

by  assignee.  any  moucy  belonging  to  the  estate,  deposit  it  in  a  bank  in  Ins  name  as 
G.^l.'  III'.  §  49;  assignee,  or  otherwise  keep  it  distinct  and  apart  from  all  other  money  in 
R.  L.  163,  §62:  his  possession;  and  shall  as  far  as  practicable  keep  all  other  property  of 
the  estate  separate  and  apart  from  all  other  property  in  his  possession, 
or  designated  by  appropriate  marks,  so  that  it  may  be  easily  and  clearly 
distinguished  and  not  be  exposed  or  liable  to  be  taken  as  his  property  or 
for  the  payment  of  his  debts. 


Temporanr  ^  SECTION  6.3.  If  the  court  finds  that  the  distribution  of  the  estate  may 
proplrTy.  when,  be  delayed  by  litigation  or  other  cause  it  may  order  the  temporary  invest- 
G.  s.'  118!  §  50.  ment  of  the  money  of  such  estate  in  securities  approved  by  it,  or  may 
R.  L.  163, 1 63:  authorize  its  deposit  in  a  bank  in  the  commonwealth  upon  such  interest 
as  the  bank  may  contract  with  the  assignee  to  pay  thereon. 


Carrying  on 
of  business. 
1897.  120. 
R.  L.  163,  §  64. 


Section  64.  The  court  may  for  cause  order  the  messenger  or  as-  1 
signee  to  carry  on  the  business  of  the  debtor  or  any  part  thereof  under  2 
its  direction.  3 
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1  Section  65.     The  assignee  shall  give  written  notice  to  all  known  Notice  of 

2  creditors  by  mail  or  otherwise  of  all  dividends,  and  such  notice  of  meet-  ml^tinV  *"' 

3  ings  after  the  first  as  the  judge  orders. 

1S46.  168,  M-  G.  S.  118.  5  51.  R.  L.  163,  §  6.5. 

1S50,  319.  r.  .S.  157,  §  55. 

1  Section  66.     He  shall  be  allowed  by  the  court  from  the  money  in  his  Compensation 

2  hands  the  necessary  disbursements  made  by  him  in  the  performance  of  isast'ielfs  u. 

0  his  duty,  and  a  reasonable  compensation  for  his  services. 

G.  S.  US,  §  52.  P.  S.  157,  §  56.  R-  L.  163,  §  66. 

1  Section  67.     He  may,  under  the  direction  of  the  court  submit  any  Submission  to 

2  controversy  arising  in  the  settlement  of  claims  by  or  against  the  estate  is.3s,'^*6'3,°'§  ii. 

3  to  the  determination  of  arbitrators  to  be  chosen  by  him  and  the  adverse  R  |;  }lf;  |  |f: 

4  party;   and  may  under  such  direction  compromise  and  settle  any  such  ^  cus'h.^ssl^^' 

5  controversy  if  in  his  judgment  it  is  proper  and  for  the  interest  of  the 

6  creditors. 

1  Section  68.     If  the  court  finds  that  the  title  to  any  property  of  the  Saie  of  perish- 

2  estate  in  the  hands  of  the  assignee  is  in  dispute  and  that  the  property  is  pendrngdlspute 

3  perishable  or  liable  to  deteriorate  in  value,  it  may,  upon  petition  by  the  JIss.'ts. 

4  assignee  and  notice  to  the  claimant,  or  his  agent,  order  it  sold  under  y; i;  lif;  ^ i^.' 

5  the  direction  of  the  assignee,  who  shall  hold  the  proceeds  in  place  of  the  R-  l.  i63,  §  68. 

6  property  sold;   and  such  proceeds  shall  be  the  measure  of  the  value  of 

7  the  property  in  an  action  or  controversy  between  the  parties.    But  this 

8  section  shall  not  prevent  the  recovery  of  the  property  from  the  possession 

9  of  the  assignee  by  replevin  commenced  at  any  time  before  the  court 
10  orders  the  sale. 

1  Section  69.     \Mien  an  assignee  has  received  from  the  estate  assets  Accounts. 

2  sufficient  to  pay  fifty  per  cent  of  the  debts  and  claims  proved  against  g.  s.'  us!  §  ss. 

3  it,  he  shall  certify  the  fact  and  render  his  accounts  therefor  to  the  court;  r. f,'.  les,  let 

4  and  when  he  has  received  twenty-five  per  cent  more  from  the  assets,  he 

5  shall  in  like  manner  certify  and  render  his  accounts  therefor.    He  shall 

6  also  certify  and  render  his  accounts  when  required  by  the  court. 

1  Section  70.     At  a  meeting  called  by  order  of  the  judge  in  his  discretion  Removal  of 

2  for  the  purpose,  and  which  shall  be  called  upon  the  petition  of  a  majority  crfcfitors  ^ 

3  of  the  creditors  in  number  or  value,  the  creditors  may,  with  the  consent  {ImIm^'  ^  ^^' 

4  of  the  court,  remove  an  assignee  by  such  vote  as  is  provided  in  section  R  |  }!|;  |  ^^; 
choice  of  assignee. 

R.  L.  163,  §  70.  9  Gush.  3S2. 


5  forty-nine  for  the  choice  of  assignee 


1  Section  71.     If  the  court,  upon  complaint  of  any  person  interested  in  Removal  by 

2  the  estate,  after  notice  and  a  hearing,  finds  that  an  assignee  has  fraudu-  eompiain™ 

3  lently  received,  concealed,  embezzled  or  conveyed  away  any  of  the  money  o.'*!.'  us!  I  If. 

4  or  other  property  of  the  estate  or  has  been  interested  in  an  action  rela-  r  'l.^felS^li. 

5  tive  to  said  estate  for  the  purpose  of  securing  to  himself  a  preference  i-  ^^^y-  i**. 

6  or  priority  over  the  other  creditors,  or  has  in  possession  or  control  any 

7  part  of  the  estate  with  intent  to  appropriate  the  same  unlawfully  to  his 

8  own  use,  or  has  been  guilty  of  a  fraudulent  act  relative  thereto  it  may 

9  remove  him. 

1  Section  72.    The  court  may  also  remove  an  assignee  who,  having  other  grounds 

2  removed  from  the  commonwealth,  unreasonably  refuses  or  neglects  to  issi,  349,  §  2. 
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1858. 141, 5 1.    obey  a  lawful  order  for  calling  meetings  of  the  creditors,  to  settle  his 
p  I  157'  I  62  accounts,  or  otherwise  to  perform  his  duties;  or  for  any  other  sufficient 

R.  L.  163:  5  72.  ^.j^ygg_ 


Resignation           SECTION  73.     An  assigncc  may  with  the  consent  of  the  court  resign     1 

of  assignee.                                           i  i         ,•      .               i     i           p  n 

1858, 141, 5  3.    his  trust  and  be  discharged  thererrom.  2 

G.  S.  118,  5  59.  p.  S.  157,  §  63.  R.  L.  163,  5  73. 


Filling  of  Section  74.     Vacancies  caused  by  death  or  otherwise  in  the  office  of 

vacancies.  i        ^ii     i   i  ^  •       •         t  •         i  i         •         i 

1838, 163,  assignee  may  be  filled  by  the  court  or  in  its  discretion  by  an  election  by 
1858, 141,  the  creditors  as  provided  in  section  forty-nine  at  a  regular  meeting  or 
G.  s'.  118,  s  60.  at  a  meeting  called  therefor,  after  written  notice  thereof  to  all  known 
R.  L.\ra,'5*74.  creditors  by  such  person  as  the  court  orders. 

9  Allen,  197,  199. 


Effect  of  resig-       Section  75.    The  resignation  or  removal  of  an  assignee  shall  not  1 

1858, 141,  §  3.    release  him  from  performing  all  things  required  of  him  for  the  proper  2 

p.  s.  157,' 5  65.  closing  up  of  his  trust  and  the  transmission  thereof  to  his  successors,  3 

■      '       '  nor  affect  his  liability  or  that  of  a  surety  on  his  bond.  4 


Section  76.     If  by  death  or  otherwise  the  number  of  assignees  is 
reduced,  the  estate  of  the  debtor  not  lawfully  disposed  of  shall  vest  in 


Vesting  of 
estate  upon 
death,  etc. 

1848!  304!  §  12!  the  remaining  assignees,  or  the  persons  selected  to  fill  vacancies,  with  the 
G.  s!  lis!  §  eia.  same  powers  and  duties  relative  thereto  as  if  originally  chosen. 

p.  S.  157,  5  66.  R.  L.  163,  §  70. 


Former  Section  77.     A  former  assignee,  his  executor  or  administrator,  upon  1 

execute  deeds,    Tcqucst  and  at  the  expense  of  the  estate,  shall  make  and  execute  to  the  2 

1838, 163, 5 11.  new  assignee  all  deeds,  conveyances  and  assurances,  and  do  all  other  3 

1858!  i4i!  1 4!    lawful  acts,  necessary  to  enable  him  to  recover  and  receive  all  the  estate;  4 

p  I  157'  I  67!  ^n<l  the  court  may  pass  orders  to  secure  performance  of  the  duties  of  a  5 

R.  L.  163, 5  77.  former  assignee,  and  the  rights  and  interests  of  all  persons  interested  in  6 

the  estate.  7 


Preferred  cred-  SECTION  78.  No  pcrson  who  has  rcccivcd  a  preference  contrary  to 
votlfor,  etc.  this  chapter  shall  vote  or  be  eligible  as  assignee;  but  no  title  to  property, 
G  *s'  us!  5  64!  sold,  transferred  or  conveyed  by  an  assignee  shall  be  affected  by  reason 
R.  L.\63, 1  ?8!  of  his  ineligibility. 


Penalty  for  Section  79.     An  assignee  refusing  or  unreasonably  neglecting  to  exe- 

1838, 163,  i  23.  cutc  an  instrument  when  lawfully  required  by  the  court,  or  disobeying 
p.s.  iCT.'5  69.  a  lawful  order  or  decree  of  the  court,  may  be  committed  to  jail  in  the 
R.  L.  163, 5  79.  (.(jyjj^y  where  found  or  where  he  resided  when  appointed,  until  he  obeys 
such  order  or  decree. 


Appointment 
upon  death  of 
assignee  with 
accounts 
unsettled. 
1891,  400,  I  1. 
R.  L.  163,  §  80 


Section  80.     If  an  assignee  has  died  and  it  does  not  appear  of  record  1 

that  his  accounts  have  been  settled  or  that  the  property  of  the  estate  has  2 

been  disposed  of  or  distributed  by  him,  and  the  court  in  which  proceed-  3 

ings  in  insolvency  were  commenced,  upon  petition  by  a  creditor  or  the  4 

insolvent  or  a  person  claiming  under  either  of  them,  after  public  notice  5 

and  a  hearing,  finds  as  alleged  in  such  petition  that  there  is  property  to  6 

which  the  assignee  would  be  entitled  if  living  and  which,  if  real  estate,  7 

does  not  appear  of  record  to  ha\e  been  conveyed  b\-  him  or  his  heirs,  8 


Chap.  216.]  courts  of  insolvency.  ^  2705 

9  representatives  or  devisees,  it  shall,  unless  cause  is  shown  to  the  contrary, 

10  although  there  may  be  no  record  of  the  proceedings  in  the  case,  appoint 

11  an  assignee  who  may  be  required  to  give  laond  in  such  form  and  with  such 

12  surety  or  sureties  as  it  may  order.     Such  property  shall  thereupon  vest 

13  in  said  assignee,  shall  be  sold  at  public  or  private  sale  by  him  and  the  net 

14  proceeds  disposed  of  as  hereinafter  provided. 

1  Section  81.    The  assignee  shall  give  notice  of  his  appointment  in  a  Pg'^'^^oo'""' 

2  dailv  newspaper  published  in  Boston  and  in  one  published  in  the  county  §52.' 3.   ' 

,     •  \    '       ,^  .  1        e  n  -1  11-  1      R.  L.  163,  tSl. 

3  where  appouited,  once  m  each  01  nve  successive  weeks,  calling  upon  cred- 

4  itors  to  file  their  claims  in  said  court  within  three  months  from  a  date 

5  stated  in  the  notice  subsequent  to  the  first  publication  thereof.     The 

6  court  shall  hear  and  decide  all  claims  so  filed  within  said  period,  subject 

7  to  appeal  in  like  manner  as  other  claims  in  insolvency,  and  all  other  claims 

8  shall  be  barred.     When  the  amount  due  on  such  claims  finally  allowed 

9  has  been  ascertained  or  upon  the  expiration  of  said  period  without  claim, 

10  the  assignee  shall  apply  for  a  decree  of  distribution,  which  shall  be  made 

11  after  public  notice,  shall  designate  the  claimants,  to  whom  and  in  what 

12  proportions  the  amount  in  his  hands  shall  be  paid,  and  shall  bind  all 

13  parties.     But  this  and  the  preceding  section  shall  not  divest  any  title 

14  held  by  a  bona  fide  purchaser  claiming  directly  or  indirectly  under  the 

15  insolvent. 

EXAMINATION   OF   DEBTOR. 

1  Section  82.    The  debtor  shall,  if  required  by  the  court  at  any  time  Examination  of 

2  before  the  granting  of  his  certificate,  upon  reasonable  notice,  attend  and  othe?p?r"on9. 

3  submit  to  an  examination  on  oath  before  the  court,  by  the  assignee  or  by  Q^f  }f|; '  %_ 

4  a  creditor,  relative  to  his  trade  and  dealings,  his  property  and  debts,  and  ^p^i•li^;^^o. 

5  all  matters  aiTecting  the  settlement  of  his  estate;  and  upon  cause  shown  f  ^{;j'||'2*  ^^• 

6  by  affidavit  of  any  person  interested  in  the  estate,  the  court  may  summon  4  gush.  448. 

7  any  person  suspected  of  having  fraudulently  received,  concealed,  em-  250. 

8  bezzled  or  conveyed  away  property  of  the  debtor,  or  of  having  assets  of  u  Alien.  439. 

9  the  debtor  in  his  hands,  or  having  knowledge  of  anything  material  rela-  j^  mITb.  ill'. 

10  tive  to  the  assets  or  dealings  of  the  debtor,  to  appear  and  submit  to  an  '^s  Mass.  82. 

1 1  examination  in  like  manner.     If  the  person  summoned  fails  after  notice 

12  to  appear  and  submit  to  such  examination,  or  to  answer  such  interroga- 

13  tories  as  are  lawfully  propounded  to  him,  the  court  may  commit  him  to 

14  the  jail  of  the  county  until  he  submits  to  the  order  of  the  court.    The  judge 

15  may  require  such  examinations  to  be  in  writing,  signed  by  the  person 

16  examined,  and  filed  in  court. 

1  Section  83.     If  the  debtor  is  in  jail  on  a  proceeding  for  or  on  account  fg*"J"ff™  "' 

2  of  a  debt  or  claim  provable  against  his  estate,  at  any  time  before  the  grant-  p^'|°";  „ 

3  ing  of  his  certificate  and  if  his  attendance  is  required  before  the  court  or  g.  s.'  iis.'  5  67. 

4  the  assignee,  or  at  a  meeting  of  his  creditors,  the  judge  may,  by  a  writ,  r.  L.'ies,  §  ss. 

5  require  the  jailer  to  produce  the  debtor  for  said  purposes,  at  a  time  and 

6  place  specified  therein. 

1  Section  84.     If  the  debtor,  by  reason  of  imprisonment,  illness  or  Eiamination 

2  other  sufficient  cause,  is  unable  to  attend  before  the  court  or  the  assignee  or  unaWe  to 

3  or  at  a  meeting  of  his  creditors,  the  court  or  a  person  appointed  by  it  and  f^S,  163, 5  9. 

4  the  assignee,  or  a  person  appointed  by  him,  shall  conduct  the  examina-  p.  |.  ii|;  |  yf: 

5  tion  of  the  debtor  in  jail  or  elsewhere,  if  within  the  commonwealth.  ^  ^-  i^a.  5  84. 
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Examination  of      SECTION  85.     If  the  debtor  is  without  the  commonwealth  and  unable  1 

debtor  il  out  oi                                                                                                            p     i          *                     i  i*          i_  n 

the  common-     to  rctum  and  personally  attend  at  any  or  the  times  and  tor  the  purposes  A 

1838, 163, 5  0.    specified  in  this  chapter,  and  if  the  court  finds  such  absence  was  not  3 

P.I.  ^57%73.'  caused  by  his  wilful  default,  and  as  soon  as  may  be  after  the  removal  of  4 

j{.  L.  163,  §  85.  g^^j^  impediment  he  offers  to  attend  and  submit  to  an  examination  on  5 

oath  before  the  court  and  the  assignee  as  herein  provided  and  to  do  all  6 

things  required  by  this  chapter  for  obtaining  his  certificate,  he  shall  be  7 

entitled  thereto  in  like  manner  as  if  he  had  done  the  same  things  at  the  8 

times  herein  provided.  9 


X)ebtor  to  do 
all  necessary 


Section  86.     The  debtor  shall,  at  the  expense  of  the  estate,  make  1 

1838, 163,  §  5    ^nd  execute  such  deeds  and  writings  and  endorse  such  bills,  notes  and  2 

p'  I'  157'  i  74'  other  negotiable  papers,  draw  such  checks  and  orders  for  money  deposited  3 

R.  L.  163,  §  S6.  in  banks  or  elsewhere  and  do  such  other  lawful  acts  as  the  assignee  4 

137  Mass.  468.                        ,  ,                  .                  ,                                                              i?    I  u.               £           j.t-              '  c 

reasonably  requires  and  as  are  necessary  or  useiul  to  coniirm  the  assign-  6 

ment,  and  enable  the  assignee  to  demand,  recover  and  receive  all  property  6 

so  assigned,  especially  any  part  thereof  without  the  commonwealth.  7 

TOteTnstru-"*"       SECTION  87.     If  thc  dcbtor  refuses  or  unreasonably  neglects  to  execute  1 

isss'^M^s  23  ^"^  instrument  lawfully  required  by  the  court  or  disobeys  a  lawful  order  2 

G.  s.'  us.  \  n'.  or  decree,  the  court  shall  issue  its  warrant  to  a  civil  officer,  commanding  3 

R.  L.'i63,  §87.  him  to  arrest  and  commit  the  debtor  to  the  jail  in  the  county  where  he  4 

i57'Mas"468.  may  be  found,  or  where  he  dwelt  at  the  time  of  his  insolvency  until  he  5 

obeys  such  order  or  decree.  6 


SECOND   AND  THIRD  MEETINGS.      OATH   AND   DISCHARGE. 

me'^e'Sng  SECTION  88.    The  judgc  shall  appoint  a  sccond  meeting  of  the  Creditors,  1 

?s^38i63  5  7    to  be  held  at  a  court  not  more  than  three  months  after  the  date  of  the  2 

1854!  329!  §  3!    warrant.    The  debtor  mav  then  amend  and  correct  his  schedule  of  credi-  3 

P.' s.' 157,' §76!  tors,  and  shall  take  and  subscribe  an  oath  before  the  court,  which  shall  be  4 

n  hwhhL^^'  certified  by  him  and  filed  in  the  case,  in  substance  as  follows :  5 

I,  ,  do  swear  that  the  account  of  my  creditors  contained  in  the 

schedule  made  and  signed  by  me  and  now  on  file  in  court  is  in  all  respects  just  and 
true,  according  to  my  best  knowledge  and  belief.  And  I  do  further  swear,  that  I 
have  delivered  to  ,  the  messenger,  all  my  estate,  not  exempt  from 

attachment,  except  such  as  has  been  necessarily  expended  for  the  support  of  my- 
self and  my  family,  and  all  my  books  of  account  and  papers,  relative  to  my  said 
estate,  that  were  within  my  possession  or  power  when  the  same  were  demanded 
of  me  by  the  messenger;  that  I  have  delivered  to  my  assignee  such  of  my  said 
estate,  books  and  papers  as  has  since  come  to  my  possession;  and  that  if  any 
other  estate,  books  of  account  or  papers,  which  shall  or  ought  to  be  assigned  and 
delivered  to  the  assignee,  shall  hereafter  come  to  my  knowledge  or  possession,  I 
will  forthwith  disclose  or  deliver  them  to  him.  And  I  do  further  swear  that  there 
is  not  any  part  of  my  property  made  over  or  disposed  of  in  any  manner  for  the 
future  laenefit  of  myself  or  my  family,  or  in  order  to  defraud  my  creditors. 

Oaths  out  Section  89.     If  a  debtor  or  assignee  who  is  required  to  make  oath     1 

01  court.  .  ,11  It'll  I  1-1 

1862,68,  §1.     before  the  iudge  is  unable  by  reason  01  illness  or  other  cause  to  attend    2 

R.  L.  163,  §  89.  personally  in  court,  the  oath  may  be  administered  out  of  court  by  the    3 

judge  or  by  a  person  to  W'hom  a  commission  is  issued  therefor.  4 

Order  of  meet-       Section  90.    If  by  rcason  of  proceedings  in  the  supreme  judicial  court     1 
i854,*329?"i.    or  for  other  cause,  a  failure  to  call  or  hold  a  second  or  third  meeting    2 
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3  within  the  time  provided  occurs,  the  court  may,  upon  petition  by  an  in-  o.  s.  ns,  8  73. 

4  terested  party,  order  such  meeting  held  at  a  subsequent  date.  "'  ' 

p.  S.  1.57,  §  78.  R.  L.  163,  §  00.  4  Cush.  529.  7  Cu.sh.  .341. 

1  Section  91.    Upon  the  death,  resignation  or  neglect  of  the  assignee,  order  of  meet- 

2  or  his  absence  from  the  county,  whereby  a  meeting  to  be  notified  by  him  IJIforde'?!'"'"^ 

3  is  liable  to  be  defeated,  it  may  be  notified  by  the  register  on  order  of  the  is54!'329,  §  2. 

4  judge  upon  petition  by  an  interested  party,  with  notice  at  the  discretion  p  |  Jsy'fyg' 

5  of  the  judge  to  the  assignee  if  living. 

R.  L.  163,  §  91. 

1  Section  92.    The  judge  shall  appoint  a  third  meeting  of  the  creditors  Third  meeting. 

2  to  be  held  within  six  months  after  the  appointment  of  the  assignee.    If  diSarge" " 

3  at  such  meeting  or  a  meeting  thereafter,  the  court  finds  that  the  debtor  \lll[  }f|;  1 3; 

4  has  made  a  full  disclosure  and  delivery  of  all  his  property  as  herein  Jf*|'  j°|'  |  f^ 

5  required,  and  that  he  has  conformed  to  the  laws  relative  to  insolvent  ^  f  i|^'  1 10- 

6  debtors,  the  judge  shall  grant  him  a  certificate  which  shall  state  all  fidu-  n  Cush.  355, 

7  ciary  debts  exempt  from  discharge,  and  be  in  substance  as  follows: 

7  Allen,  112.  139  Mass.  S4. 

Commonwealth  of  Massachusetts. 
,  .ss.  Court  of  Insolvency. 

To  all  people  to  wliom  these  presents  shall  come,  I,  A.  B.,  judge  of  the  court  of  Form  of  eer- 
insolveiicy  for  said  county  of  ,  send  greeting.  disSarge. 

Whereas  it  has  been  made  to  appear  to  me  that  C.  D.,  of  B.,  in  said  county 
of  ,  whose  estate  has  been  assigned  for  the  benefit  of  his  creditors 

according  to  law,  has  made  a  full  disclosure  and  delivery  of  all  his  estate,  and  tliat 
he  has  conformed  to  the  provisions  of  law  in  that  behalf  made  and  provided.  I  do 
certify  that  said  C.  D.  is  absolutely  and  wholly  discharged  from  all  his  debts 
which  have  been  or  shall  be  proved  against  his  estate  assigned  as  aforesaid,  and 
from  all  debts  provable  against  his  estate,  and  which  are  founded  on  any  contract 
made  by  him  within  this  commonwealth  or  to  be  performed  within  the  same,  and 
from  all  debts  which  are  provable  as  aforesaid,  and  which  are  founded  on  any 
contract  made  by  him,  and  due  to  any  persons  who  were  resident  within  this 
commonwealth  on  the  day  of  last,  being  the  day  (of 

the  first  publication  of  the  notice  of  the  warrant  issued  for  the  seizure  of  the 
estate  of  said  C.  D.  —  or  in  involuntary  ■proceedings  —  of  the  first  publication 
of  the  notice  of  the  filing  of  the  petition  against  said  C.  D.) ;  and  from  all  claims 
against  him  for  or  on  account  of  any  goods  or  chattels  wrongfully  obtained,  taken 
or  withheld  by  him,  according  to  the  provisions  of  chapter  two  hundred  and  six- 
teen of  the  General  Laws.  And  I  do  further  certify  that  said  C.  D.  is  by  force 
of  said  chapter  forever  discharged  and  exempted  from  arrest  or  imprisonment  in 
an  action  or  upon  any  proceeding,  for  or  on  account  of  any  debt  or  demand  which 
might  have  been  proved  against  his  estate  assigned  as  aforesaid. 

Given  under  my  hand  and  the  seal  of  said  court  this  day  of 

in  the  year 

1  Section  93.    The  debtor  shall  thereupon,  except  as  provided  in  sec-  Effect  of 

2  tions  ninety-six  and   ninety-seven,   be  discharged  from  debts  proved  How  p'ifaiied. 

3  against  his  estate  and  from  all  debts  provable  under  this  chapter  and  Jf ^|;  JJg'  |  yg 

4  founded  on  any  contract  made  by  him  while  an  inhabitant  of  the  com-  \p2'  ?--■  \  i\ 

.         .  r.   r5.   lot,    §  ol. 

5  monwealth,  if  made  w'ithin  the  commonwealth,  to  be  performed  therein  R  !■  les,  §  93. 

.  .  .  .  .         .  4  Met  302 

6  or  due  to  any  person  resident  therein  at  the  time  of  the  first  publication  8  Mct^  129I 

7  of  the  notice  of  the  issuing  of  the  warrant  in  voluntary  proceedings  or  of  1  Cu.sh'43o.' 

8  the  first  publication  of  the  notice  of  the  filing  of  the  petition  in  involun-  I  culh!  225. 

9  tary  proceedings,  and  from  all  demands  for  or  on  account  of  any  property  I  q"^[;-  37?; 

10  wrongfully  obtained,  taken  or  withheld  by  him,  as  provided  in  section  Jicush  ^9^' 

1 1  thirty-one,  while  such  inhabitant.    Such  discharge  may  be  pleaded  by  a  355. 
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[Chap.  216. 


11  Gray,  400.  simple  avcrment  that  on  the  day  of  its  date  it  was  granted  to  the  debtor,  12 

iAiien^456,'  Setting  forth  a  copy  tiiereof,  as  a  full  and  complete  bar  to  all  actions  13 

5  Aiien.  10.  brought  on  such  debts  or  claims.    The  certificate  shall  be  conclusive  evi-  14 

9  Alien]  27^'  dcncc  of  the  fact  and  regularity  of  such  discharge.  15 


100  Mass.  87. 
103  Mass.  21. 
106  Mass.  563. 
Ill  Mass.  77. 
130  Mass.  236,  503. 
132  Mass.  186,  466. 


133  Mass.  557. 

134  Mass.  488. 
1.50  Mass.  353. 
151  .Mass.  589. 
1.56  Mass.  515. 
165  Mass.  76. 


166  Mass.  577. 
168  Mass.  28. 

172  Mass.  154. 

173  Mass.  258. 
177  Mass.  224. 
1  Wall.  223. 


Section  94.    If  the  debtor  at  the  time  of  obtaining  his  certificate  is 


Discharge 

ment.  in  jail  on  a  proceeding  for  or  on  account  of  a  claim  provable  against  his 

G.  s."  118.'  5  77.  estate,  he  shall  be  discharged  therefrom,  upon  producing  to  the  jailer  his 
R.  L.  163",  5  94!  certificate  granted  under  this  chapter. 

ISO  Maes.  411. 


Discharge 

from  arrest 

and  property 

exempt  from 

attachment, 

etc. 

1838,  163,  §  7. 

1850,  97. 

G.  S.  118,  5  78. 

P.  S.  157,  §  83. 

R.  L.  163,  5  95. 

7  Met.  257. 

8  Met.  102. 
12  Allen,  365. 
136  Mass.  73. 
139  Mass.  112. 
150  Mass.  411. 
152  Mass.  64. 
164  Mass.  155. 
166  Mass.  126, 
128. 

170  Mass.  405. 


Section  95.    The  debtor  shall  also  be  forever  thereafter  discharged  1 

and  exempt  from  arrest  or  imprisonment  in  any  proceeding  for  or  on  2 

account  of  a  debt  or  demand  provable  against  his  estate.    And  the  propv-  3 

erty  of  the  debtor  acquired  by  him  subsequently  to  the  first  publication  4 

of  the  notice  of  the  issuing  of  the  warrant  in  voluntary  proceedings  or  to  5 

the  first  publication  of  the  notice  of  the  filing  of  the  petition  in  involun-  6 

tary  proceedings  shall  not  be  subject  to  attachment  by  trustee  process  7 

or  otherwise  in  any  action  to  recover  a  debt  which  may  have  been  so  8 

provable  and  due  to  any  person  not  resident  in  the  commonwealth  at  9 

the  time  of  such  first  publication,  or  founded  on  a  contract  existing  at  10 

the  time  of  said  first  publication  and  made  or  to  be  performed  out  of  the  1 1 

commonwealth.  12 

172  Mass.  519. 


Debts  not 
discharged. 
1844,  178,  5  3. 
1848,  304,  §  10. 
G.  S.  118,  §  79. 
1879,  245,  §  5. 
1881,  257,  i  2. 
P.  S.  157,  S  84. 
1885,  353,  i  6. 
R.  L.  163. 
5  96. 
1915,  23. 
10  Cush.  43. 
9  Gray.  211. 
15  Gray.  547. 
1  Allen,  219, 
456. 

5  Allen,  210. 
7  Allen,  264. 
9  Allen.  106. 
12  AUen,  366. 


Section  96.    No  debt  created  by  the  debtor's  defalcation  as  a  public  1 

officer,  executor,  administrator,  guardian,  conservator,  receiver,  trustee  2 

or  assignee  of  an  insolvent  estate,  or  by  his  fraud  or  embezzlement,  or  3 

claim  for  goods  attached  on  mesne  process  or  taken  on  execution  by  the  4 

debtor  as  an  officer  or  for  misfeasance  in  office,  or  debt  or  claim  against  5 

a  pledgee  created  by  his  sale  of  collateral  securities  in  a  manner  not  au-  6 

thorized  by  his  contract  with  the  pledgor  or  by  sections  eight  and  nine  7 

of  chapter  two  hundred  and  fifty-five  shall  be  discharged  under  this  8 

chapter,  but  the  dividend  declared  thereon  shall  be  payment  of  so  much  9 

of  said  debt  or  claim.    A  claim  for  necessaries  furnished  to  the  debtor  10 

or  his  family  shall  not  be  so  discharged  unless  the  claim  has  been  proved  1 1 

against  his  estate.  12 


100  Mass.  498. 
132  Mass.  283. 


158  Mass.  250. 
171  Mass.  111. 


176  Mass.  460. 


daim"omHted        SECTION  97.    A  Creditor  having  a  claim  against  an  insolvent  debtor 

'™m  schedule,    which  was  omitted  from  the  schedule  of  creditors  as  filed  by  said  debtor, 

R.  l!  les',  5  97.  and  who  has  not  proved  his  claim,  may,  subject  to  the  preceding  section, 

recover  from  the  debtor  in  an  action  at  law,  notwithstanding  a  discharge 

in  insolvency,  the  same  amount  that  the  other  creditors  received  who 

proved  their  claims. 


Dntfy  Habie  SECTION  98.  A  discharge  shall  not  release  a  person  liable  for  the  1 
i838^i'63"'1'7  same  debt  as  a  partner,  joint  contractor,  endorser,  surety  or  otherwise  2 
G.  s.'  lis!  5  80.  for  or  with  the  debtor.  3 


P.  S.  157,  §  85. 
R.  L.  163,  §  98. 


1  Gray,  623. 
10  Gray,  333. 


168  Mass.  102. 
170  Mass.  179. 
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1  Section  99.     A  discharge  shall  not  be  granted  to  a  debtor  whose  Discharge 

2  assets  do  not  pay  fifty  per  cent  of  the  claims  proved  again.st  his  estate,  cr^edfto™.  ° 

3  unless  the  written  assent  of  a  majority  in  number  and  value  of  his  credi-  \lll\ }?!;  1 1[ 

4  tors  who  have  proved  their  claims  has  been  filed  within  six  months  after  cf*|;  f°|;  \  |i 

5  the  date  of  the  assignment. 

p.  S.  157.  §  86.  3  Gray,  252.  5  Allen,  10. 

R.  L.  163.  §  99.  9  Gray,  364.  11  Allen,  566. 

8  Gush.  104. 

1  Section  100.     A  discharge  shall  not  be  granted  to  a  debtor  a  second  ^^^n'^jXe- 

2  time  insolvent  whose  assets  do  not  pay  fifty  per  cent  of  the  claims  proved  qu^nt  i°3oi- 

3  against  his  estate,  unless  the  written  assent  of  three  fourths  in  value  of  iJ-»|y''^8. 

4  his  creditors  who  have  proved  their  claims  has  been  filed  within  six  isse,  2S7. 

5  months  after  the  date  of  the  assignment.    No  discharge  shall  be  granted  to  p;  s.  1.57.'  §  11: 

6  a  debtor  a  third  time  insolvent,  unless  he  has  paid  all  the  debts  owed  fioo."'^' 

7  by  him  at  the  time  of  his  previous  insolvency  or  has  been  voluntarily  re-  fg^crayf 327. 

8  leased  therefrom  by  his  creditors. 

156  Mass.  224. 

1  Section  101.     A  creditor  may  assent  to  the  debtor's  discharge  under  Assent  of 

2  the  two  preceding  sections,  although  an  appeal  from  the  allowance  of  withstanding 

3  his  claim  is  pending,  and  such  assent  shall  be  valid  if  the  claim  is  finally  issI.^ms. 

4  allowed.  g.s.us.ms. 

p.  S.  157,  §  8S.  R.  L.  163,  §  101.  3  Gray,  252. 

1  Section  102.     In  determining  the  requisite  assent  of  creditors,  no  Preferred  cred- 

2  preferred  claim  which  is  paid  in  full,  and,  if  not  paid  in  full,  no  part  vo"."""" 

3  thereof  which  is  paid,  shall  be  regarded.  '**'•  ^"'  ^  ^• 

p.  S.  157,  §  89.  R.  L.  163,  §  102. 

1  Section  103.     If  a  discharge  has  been  refused  a  debtor  for  the  sole  Discharge  of 

2  reason  that  the  assent  of  the  requisite  majority  of  his  creditors  has  not  by  I?cident°^ 

3  been  seasonably  obtained  or  filed,  or  for  the  reason  that  he  has  not  taken  o'aTh.'" '"''^ 

4  the  oath  required  by  section  eighty-eight,  the  judge,  upon  petition  by  }?'^l  }2i.  ^  ^^ 

5  the  debtor  within  two  years  after  the  date  of  the  assignment  and  with  jsso,  246,  §  4^ 

6  the  written  assent  of  a  majority,  or,  in  case  of  his  second  insolvency,  of  R  l  les', 

7  three  fourths  in  number  and  value  of  the  creditors  who  have  proved  los  Mass.  232. 

8  their  claims,  may,  if  the  debtor  takes  the  oath  and  obeys  all  lawful  orders 

9  of  the  court,  grant  his  discharge,  if  after  notice  and  hearing,  he  finds 

10  that  the  failure  to  obtain  or  file  the  assent  was  caused  by  accident  or   , 

11  mistake  or  other  sufficient  cause  and  by  no  fault  of  his  own,  or  that 

12  the  omission  to  take  the  oath  was  owing  to  his  inability  by  reason  of 

13  illness,  accident  or  mistake  to  attend  and  take  such  oath. 

1  Section  104.     The  debtor  or  the  assignee  may,  within  ten  days  after  Appeal  on 

2  the  decision  of  the  judge  upon  the  question  of  granting  the  certificate  dSa^ge" 

3  of  discharge  to  a  debtor,  upon  notice  to  the  register  to  be  entered  with  HH]  g^f;  |  ^ 

4  the  record  of  proceedings,  appeal  from  such  decision  to  the  superior  court.  °-  f  Hf^  |  fl 

5  The  appeal  shall  be  entered  at  the  return  day  next  after  the  expiration  of  isss,  384, 5  5. 

6  fourteen  days  from  the  time  of  claiming  it.     If  the  appellant  in  writing  §^'104.^    ^^^ 

7  waives  his  appeal  before  the  entry  thereof,  proceedings  may  be  had  in  7  Aiien,'ii2.' 

8  the  court  of  insolvency  as  if  no  appeal  had  been  taken. 

132  Mass,  466.  177  Mass.  580. 

1  Section  105.    The  superior  court  shall,  upon  written  demand  filed  ^ag^'^^sflg. 

2  with  the  clerk  by  the  debtor,  the  assignee  or  a  creditor,  frame  issues  of  o  «■'  us]  §  86. 
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1864,  254. 
P.  S.  157,  §  92. 
R.  L.  163, 
I  105. 


fact  for  jury  trial,  which  shall  be  tried  as  nearly  as  may  be  as  an  action  3 

at  law;  otherwise  the  appeal  shall  be  heard  and  determined  by  the  court.  4 

The  assignee  or  a  creditor  may  appear  and  object  to  the  allowance  of  the  5 

certificate.    If  upon  hearing  the  court  finds  that  the  debtor  has  made  a  6 

full  disclosure  and  delivery  of  all  his  estate  as  herein  required,  and  that  7 

he  has  conformed  to  this  chapter,  it  shall  cause  a  certificate  thereof  sub-  8 

stantially  as  provided  in  section  ninety-two  to  be  made  under  its  seal,  9 

signed  by  the  clerk  and  delivered  to  the  debtor.  10 


Forfeiture  of 
discharge  by 
fraud  of 
creditor. 
1838,  163,  §  10. 
1841,  124,  5  3. 
1844,  178,  §  8. 
1848,  304,  §  9. 
1856,  284,  §  31. 
1858,  54. 
G.  S.  118,  §  87. 
1881,  235,  §  2. 
P.  S.  157,  §  93. 
1886,  322. 
1898,  465. 
R.  L.  163, 
§  106. 

8  Met.  490. 
13  Met.  62. 
8  Cush.  103, 
377. 

12  Cush.  596. 
6  Grav,  327. 
3  Allen,  583. 

5  Allen,  124. 

6  Allen,  327. 
11  Allen.  555. 

13  Allen,  182. 
128  Mass.  120. 
132  Mass.  233. 
136  Mass.  38, 
340. 

166  Mass.  379. 


MATTERS  AVOIDING  DISCHARGE. 

Section  106.  A  discharge  shall  not  be  granted  or  be  valid,  if  the  1 
debtor  has  wilfully  sworn  falsely  to  a  material  fact  in  the  proceedings,  2 
or  if  he  has  fraudulently  concealed  any  part  of  his  property  or  any  books  3 
or  writings  relative  thereto;  or  has  made  a  fraudulent  payment,  gift,  4 
transfer,  conveyance  or  assignment  of  any  part  of  his  property,  or  spent  5 
any  part  thereof  in  gaming;  or  if,  within  six  months  before  the  filing  of  6 
the  petition  by  or  against  him,  he  has  obtained  on  credit  from  a  person  7 
any  property  or  other  thing  of  value,  with  intent  not  to  pay  therefor;  8 
or  has  procured  his  property  to  be  attached,  sequestered  or  seized  on  9 
execution;  or  has  destroyed,  altered,  mutilated  or  falsified  any  of  his  10 
books,  documents,  papers,  writings  or  securities  or  has  made  or  been  11 
privy  to  the  making  of  any  false  or  fraudulent  entry  in  a  book  of  account  12 
or  other  document  with  intent  to  defraud  his  creditors;  or  with  intent  13 
to  defraud  his  creditors  has  expended,  invested  or  used  any  part  of  his  14 
property  in  the  erection,  alteration,  repair  or  location  of  a  building,  15 
portion  of  a  building,  structure  or  other  object,  on  land  owned  or  leased  16 
wholly  or  in  part  by  another  so  that  it  cannot  be  lawfully  removed;  or  17 
has  removed  himself  or  removed  or  caused  to  be  remo\ed  any  part  of  his  18 
property  from  the  commonwealth  with  intent  to  defraud  his  creditors;  19 
or  if,  having  knowledge  that  a  person  has  proved  a  false  claim  against  20 
his  estate,  he  has  not  disclosed  the  same  to  his  assignee  within  one  month  21 
after  such  knowledge;  or,  except  as  provided  in  the  following  section,  22 
if,  being  a  merchant  or  tradesman,  he  has  not  kept  proper  books  of  23 
account.  A  discharge  shall  be  void  if  the  debtor  or  a  person  in  his  behalf  24 
has  procured  the  assent  of  a  creditor  thereto  by  a  pecuniary  consideration.  25 


Discharge  when 
books  of  ac. 


R-  L.  163, 
§  107 


Section  107.     If  the  sole  reason  for  not  granting  a  discharge  to  a  1 

ism^m""^"''  fl^t'tor  is  that  he  has  not  kept  proper  books  of  account  and  if  no  fraud  2 

is  proved  and  the  debtor  has  never  been  discharged  in  insolvency,  the  3 

judge  may  after  the  expiration  of  six  months  from  the  date  of  the  assign-  4 

ment  grant  his  discharge  if  the  total  amount  of  the  claims  proved  do  not  5 

exceed  five  thousand  dollars  and  two  thirds  in  number  and  a  majority  in  6 

value  of  the  creditors  who  have  proved  their  claims  assent  thereto  in  7 

writing.  8 


Discharge 
avoided  by 
fraudulent 
preference. 
1838,  163,  §  10. 
1841,  124,  §  3. 
1856,  284.  §  25. 
G.  S.  118,  §  88. 
P.  S.  157,  §  94. 
R.  L.  163,  §  108. 
8  Met.  62.  377. 
5  Allen,  109. 


Section  108.    If  a  person,  in  contemplation  of  becoming  insolvent  1 

and  of  obtaining  a  discharge  in  insolvency,  makes  a  payment,  pledge,  2 

assignment,  transfer  or  conveyance  of  any  part  of  his  property,  directly  3 

or  indirectly,  absolutely  or  conditionally,  in  order  to  prefer  a  creditor  or  4 

person  having  a  claim  against  him,  or  who  is  or  may  be  under  any  liability  5 

for  him,  or  in  order  to  prevent  the  property  from  coming  to  his  assignee  6 

in  insolvency,  or  from  being  distributed  under  the  laws  relative  to  insol-  7 


7  Met.  IB4, 
520. 
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8  vency,  he  shall  not  he  entitled  to  a  discharge,  and  a  discharge,  if  received 

9  by  him,  shall  be  void. 

1  Section  109.    A  creditor  whose  debt  was  proved  or  provable  against  Discharge,  how 

2  an  estate  may,  within  two  years  after  the  date  of  a  certificate  of  dis-  isrg.Ya'.  §  4. 

3  charge,  apply  by  petition  to  the  court  granting  it  to  annul  the  same,  on  r.l.^i63,  ^*' 

4  the  ground  that  it  was  fraudulently  obtained,  specifying  all  acts  men-  i73°Mass.  431. 

5  tioned  in  section  one  hundred  and  six  relied  on  in  avoidance,  and  no 

6  evidence  shall  be  admitted  as  to  any  other  of  such  acts;  but  the  petition 

7  may  be  amended  in  the  discretion  of  the  court.     If  after  notice  to  the 

8  debtor  and  a  hearing  the  fraudulent  acts  charged  or  any  of  them  are 

9  proved  and  the  court  finds  that  the  creditor  had  no  knowledge  thereof 

10  until  after  the  granting  of  the  discharge,  it  shall  be  annulled;  otherwise 

11  it  shall  not  be  affected  thereby. 

PREFERENCES. 

1  Section  110.     If  a  person  who  is  insolvent  or  in  contemplation  of  paymem"!' 

2  insolvency,  within  six  months  before  the  filing  of  the  petition  by  or  J||j'  },^|'  |  ^O- 

3  against  him,  in  order  to  prefer  a  creditor  or  person  having  a  claim  against  isse^  'ii*. 

4  him  or  who  is  under  anv  liabilitv  for  him,  procures  anv  part  of  his  property  G.  s.  'us,  §  89. 

5  to  be  attached,  sequestered  or  seized  on  execution,  or  makes  a  payment,  r.  "l,  les', 

6  pledge,  assignment,  transfer  or  other  conveyance  of  any  part  of  his  prop-  f  Met. 

7  erty,  either  directly  or  indirectly,  absolutely  or  conditionally,  the  person 

8  receiving  such  payment,  pledge,  assignment,  transfer  or  conveyance,  or  |  JJJ^^-  ^^^■ 

9  to  be  benefited  therebv,  having  reasonable  cause  to  believe  such  person  *69-         1 

,_..,^  •  i-p-i  11  ,  13  Met.  167. 

10  IS  insolvent  or  in  contemplation  of  msolvency  and  that  such  payment,  434. 

11  pledge,  assignment,  or  conveyance  is  made  in  fraud  of  the  laws  relative  scush!  im. 

12  to  insolvency,  it  shall  be  void;  and  the  assignees  may  recover  the  property  lo^cSii.'lls. 

13  or  its  value  from  the  person  so  receiving  it  or  so  to  be  benefited. 

3  Gray,  539,  ,591.  9  Allen,  492.  136  Mass.  237.  161  Mass.  274. 

4  Gray,  ill.  10  .-Vllen.  491,  13S  Mass.  18.  104  Mass.  182. 
6  Gray,  100.  ll.\llen,  97.  142  Mass.  17.  166  Mass.  323. 
11  Gray.  190.  14  AMea,  32.  144  Mass.  188.  168  Mass.  401. 
13  Gray,  18.  97  Mass.  342,  434.  148  .Mass.  69,  507.  169  Mass.  291. 
15  Gray,  358.  99  Mass.  .535.  151  Mass.  64,  142.  171  Mass.  74, 

1  Allen,  109.  102  Mass.  475.  152  Mass.  249.  341. 

2  Allen,  18,  448.  128  Mass.  120.  153  Mass.  242,  177  Mass.  257. 

3  Allen,  32.  131  Mass.  504,  589.  502.  189  Mass.  301. 

5  Allen,  142.  133  .Mass.  198.  156  Mass.  114.  204  Mass.  270. 

6  Allen,  567.  135  Mass.  299.  159  Mass.  363.  164  V.  S.  347. 

1  Section  111.     If  a  person  who  is  insolvent  or  in  contemplation  of  ^ip"'*"'^'" 

2  insolvency,  within  six  months  before  the  filing  of  the  petition  by  or  i?5|.  284,  §  27. 

3  against  him,  except  as  provided  in  section  thirty-eight,  makes  a  sale,  p.  s.' 157,' §  as! 

4  assignment,  transfer  or  other  conveyance  of  any  part  of  his  property  to  §  hi. 

5  a  person  having  reasonable  cause  to  believe  him  insolvent  or  in  con-  isoray.ss. 

6  templation  of  insolvency,  and  that  such  sale,  assignment,  transfer  or  3  Aiien.  32! 

7  other  conveyance  is  made  to  prevent  the  property  from  coming  to  his  |  ^i'}^"'  *||- 

8  assignee  in  insolvency,  or  to  prevent  it  from  being  distributed  under  the  }j  Ailen'g?^' 

9  laws  relative  to  insolvency,  or  to  defeat  the  object  of,  or  to  impair,  hinder,  is  Alien!  172. 

10  impede  or  delay  the  operation  and  effect  of,  or  to  evade,  any  of  said  pro-  97  .Mass.  leo. 

11  visions,  the  sale,  assignment,  transfer  or  other  conveyance  shall  be  void,  613'.  ''^'*'  ^''' 

12  and  the  assignee  may  recover  the  property  or  its  value  as  assets  of  the  es-  {33  mSI:  ho! 

13  tate.    If  such  sale,  assignment,  transfer  or  conveyance  is  not  made  in  the  }||  ^J^^^-  ?gg- 

14  usual  and  ordinary  course  of  business  of  the  debtor,  that  fact  shall  be  142  Mass.  see, 

15  prima  facie  evidence  of  such  cause  of  belief. 

144  Mass.  29.  150  Mass.  343.  171  .Mass.  341. 

147  Mass.  388,  510.  153  Mass.  242,  502.  164  U.  S.  347. 

148  Mass.  48,  507.  159  Mass.  271,  303,  498. 
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ofT'eccdfng  Section  112.   The  six  preceding  sections  shall  not  apply  to  a  payment  1 

i856°284  §  25  °^  Hioney  or  transfer  of  property  in  payment,  not  exceeding  twenty-five  2 

p|'  157'  I  ot'  *^ollars  in  amount,  upon  a  debt  contracted  for  necessaries  furnished  the  3 

R.L.  163,' 5112!  debtor  or  his  family.  4 


allowance  and  surplus. 

^"debtor             Section  113.    The  debtor  shall  receive  from  the  assignee  one  dollar  1 

§?6'8^^'         ^  ^^y  ^^^  ^'®  attendance  upon  the  court  or  the  assignee  if  required  under  2 

p'  I'  157'  I  99'  section  eighty-two.    He  shall  also  be  allowed  out  of  his  estate,  for  the  3 

1888, 67. '         necessary  support  of  himself  and  family,  such  amount  not  exceeding  the  4 

§113.     '         rate  of  three  dollars  a  week  for  each  member  of  his  family,  and  for  such  5 

160 "Mass.  232.   time  not  exceeding  two  months,  as  the  court  orders.    A  debtor  who  is  6 

discharged  shall  be  allowed  five  per  cent  on  the  net  proceeds  of  all  his  7 

estate  received  by  the  assignee,  if  such  net  proceeds  after  such  allowance  8 

is  sufficient  to  pay  the  creditors  entitled  to  a  dividend  the  amount  of  9 

fifty  per  cent  on  their  debts;   but  the  allowance  shall  not  exceed  in  10 

all  five  hundred  dollars.    In  case  of  the  absence  of  the  debtor  or  his  11 

failure  to  apply  for  either  of  said  allowances  the  judge  may  allow  12 

the  same  amount  to  his  wife  or  any  minor  child  or  children  of  the  13 

debtor.  14 

plidTcase''"'"      Section  114.    If  an  allowance  to  the  debtor  on  the  net  proceeds  of  his  1 

issl^i&i  §  5    estate  becomes  due  and  is  not  paid  to  him  in  his  lifetime,  it  shall  be  paid  2 

S.?  ,y,*.l,^il-  to  his  executor  or  administrator,  and  be  disposed  of  in  like  manner  as  3 

R.  L.  163,  §  114.  other  property  of  which  he  may  be  possessed  at  his  decease.  4 

T^mmdto^        Section  11.5.     If  after  the  payment  of  all  debts  proved  a  surplus  1 

i838?'i63,  §  13.  remains  in  the  hands  of  the  assignee,  it  shall  be  paid  or  reconveyed  to  or  2 

G.  s.  118,  §  94.  revest  in  the  debtor  or  his  legal  representatives.  3 

p.  S.  1.57,  §  101.  6  Met.  203.  137  Mass.  397. 

R.  L.  163,  §  115.  125  Mass.  469. 


accounts  and  dividends. 

i838,"i'63,  §  12.      Section  116.    At  the  third  meeting  the  assignee  shall  exhibit  under     1 

pgg|-  }J|'  I  ^5-  oath  to  the  court  and  creditors  present  fair  and  just  accounts  of  all  his    2 

P-  S;^i57,         receipts  and  payments  relative  to  the  estate,  and  may  be  examined  rela-    3 

i884Ti26.         tive  thereto  by  the  court.    If  there  are  two  or  more  joint  assignees  their    4 

§  116.     '         accounts  may  be  allowed  on  the  oath  of  one  of  them.    The  notice  of  the     5 

lo^Cush.  173,     ^[jij.(j  ajj(j  all  subsequent  meetings  of  creditors  shall  contain  a  statement    6 

i4'Gray,^i54.     that  the  accouuts  of  the  assignee  will  be  presented,  and  that  creditors    7 

may  appear  and  object  to  the  allowance  thereof.    Special  notice  of  the    8 

presentation  of  accounts  may  be  ordered  at  other  times  by  the  court     9 

to  be  given  in  such  manner  as  it  orders.    In  all  cases  the  judge  shall  pass  10 

upon  the  reasonableness  of  the  accounts  of  assignees,  although  no  creditor  1 1 

objects.  12 


Sss'^lel  §  12.      Section  117.    The  judge  shall  at  said  third  meeting  order  a  dividend  1 

?i7%'.  lit  I T'  °^  *^^*^  property,  or  a  part  thereof,  among  the  creditors  who  have  proved  2 

PjS/i57,'         their  claims,  in  proportion  to  their  respective  debts;    but,  at  any  time  3 

R.  L.  1G3.         after  the  assignment,  upon  request  of  the  assignee  or  a  creditor,  and  upon  4 

8  Allen.  318.      noticc  to  the  creditors  and  assignee,  the  judge  may  order  the  payment,  5 
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f)  in  whole  or  in  part,  of  claims  entitled  to  priority  or  preference  under  this 
7  chapter. 

1  Section  1 18.     In  the  order  for  a  dividend  under  the  preceding  section,  Preferred 

2  the  following  claims  shall  be  first  paid  in  full  in  the  following  order:       i8*38!V3, 

3  First,  The  twenty-five  dollars  or  expense  of  publication  as  provided  isA^'iit,  5  6. 

4  in  section  one  hundred  and  seventy  paid  by  a  creditor  and  the  legal  fees,  {Hgilsf;  §  24. 

5  paid  by  him,  of  an  officer  for  the  service  of  the  order  of  notice  to  the  J?58'  119. 

6  debtor  upon  the  original  petition  and  for  the  service  of  a  writ  of  injunc-  H^^-^^g  5  5. 

7  tion  issued  to  restrain  the  transfer  or  disposition  of  any  part  of  the  }gj,'§gy'  j 

8  debtor's  propertv,  not  exempt  from  attachment,  and  from  any  interfer-  p.  s'lsi. 

r.  ^U  Ku     -  '  '  5§  104,  137. 

9  ence  therewith. 

1895,  394,  §§  6-8.  R.  L.  163.  §  118.  215  Mass.  156. 

10  Second,  The  legal  fees  of  the  messenger. 

11  Third,  Debts 'due  to  the  United  States,  and  debts  due  to  and  taxes  issMass.  99. 

12  assessed  by  the  commonwealth,  or  a  county,  city  or  town  therein. 

13  Fourth,  Wages  to  an  amount  not  exceeding  one  hundred  dollars,  due  2  Cush.  371. 

14  to  a  clerk,  servant  or  operative  for  labor  performed  within  one  year  last 

15  preceding  the  first  publication  of  the  notice,  or  for  labor  for  the  recovery 

16  of  payment  for  which  an  action  commenced  within  one  year  after  the 

17  performance  thereof  is  pending,  or  has  terminated  within  one  year  from 

18  said  first  publication. 

19  Fifth,  Debts  due  to  physicians  for  medical  attendance  on  the  debtor 

20  or  his  family,  rendered  within  six  months  prior  to  the  institution  of  pro- 

21  ceedings  in  insolvency,  to  an  amount  not  exceeding  fifty  dollars. 

22  SLxth,  Debts  due  to  persons  who  by  the  laws  of  the  United  States  or  of 

23  this  commonwealth  are  or  may  be  entitled  to  a  priority  or  preference  in 

24  like  manner  as  if  this  chapter  had  not  been  enacted. 

25  Seventh,  Other  legal  fees,  costs  and  expenses  of  suit,  and  for  the  cus-  J^fp^jY^^^'J^o. 

26  tody  of  the  property  proved  as  preferred  under  section  one  hundred  and  152  Mass.  596. 

27  seventy-four. 

1  Sectioivj  119.     Upon  petition  by  a  creditor  upon  whose  petition  a  Aii9wanceto 

2  warrant  has  issued  against  a  debtor  and  after  notice  to  such  debtor  and  creditor  tor 

3  his  assignee,  if  any,  the  court  may  allow  as  a  preferred  claim  against  the  et""'""  ^''"' 

4  estate  such  amount  as  said  creditor  has  actually  paid  for  his  expenses  and  {|^l'.  Ml', 

5  for  counsel  fees  incurred  for  services  rendered  upon  such  petition  and  5  ns- 

6  in  the  legal  proceedings  connected  therewith  prior  to  the  issuing  of  the 

7  warrant.     Such  petition  shall  be  verified  by  the  oath  of  the  creditor  and 

8  of  the  counsel  to  whom  such  money  was  paid. 

1  Section  120.     The  estate  shall  be  liable  for  wages  due  to  an  operative  wages  due  to 

.11  1  1j_1x'^"  operative 

2  from  another  operative  who  has  contracted  or  agreed  to  do  certain  from  an  opera- 

3  specified  work  for  the  debtor,  to  the  amount  of  one  hundred  dollars,  for  under  comrLt. 

4  labor  actually  performed  on  such  work  within  one  year  last  preceding  r?^|;i^5''7^  5105. 

5  the  first  publication  of  the  notice,  and  in  the  division  of  the  estate  such  f  i^q"^^' 

6  wages  shall  have  the  priority  given  to  wages  due  to  operatives  under 

7  section  one  hundred  and  eighteen;    but  all  payments  under  this  section 

8  shall  be  charged  to  the  account  of  the  operative  who,  as  principal  has  con- 

9  tracted  or  agreed  to  do  the  work,  and  such  payments,  and  the  liability 

10  herein  imposed,  shall  not  exceed  the  amount  due  such  principal  operative 

11  for  such  work  performed  within  the  time  hereinbefore  mentioned.     This 

12  section  shall  not  apply  to  cases  within  the  provisions  of  sections  ninety- 

13  six  to  one  hundred,  inclusive,  of  chapter  one  hundred  and  fifty-nine. 
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fo^'abltnt""  Section  121.     If  at  the  time  of  ordering  the  dividend  it  appears 

isss'iOT     12  probable  that  there  are  just  claims  against  the  estate  which  for  sufficient 

G.  s.' lis!  §97.  reason  have  not  been  proved,  the  judge  in  ordering  the  dividend  shall 

RL.  163,         leave  in  the  hands  of  the  assignee  an  amount  sufficient  to  pay  every  such 

^  '^^'  absent  creditor  a  proportion  equal  to  that  which  shall  be  then  paid  to  the 

other  creditors.     Such  amount  shall  remain  thus  unappropriated  in  the 

hands  of  the  assignee  until  the  final  dividend  is  declared,  or  until  the 

judge  orders  its  distribution. 


Unclaimed 
dividends. 
1883.  242. 
1897.  303,  §  1. 
R.  L  163, 
§  122. 


Section  122.  If  a  dividend,  which  the  judge  has  declared  or  which  has  1 
become  payable  to  a  creditor  who  has  proved  his  claim  under  a  corn-  2 
position  confirmed  by  the  court  remains  for  six  months  unclaimed,  the  3 
assignee,  or,  in  a  case  of  composition,  the  register,  may  deposit  it  in  a  4 
savings  bank  or  other  like  institution  or  invest  it  in  bank  stock  or  other  5 
stocks,  as  the  court  may  order,  to  accmnulate  for  the  be"nefit  of  the  per-  6 
son  entitled  thereto.  Such  deposit  or  investment  shall  be  made  in  the  7 
name  of  the  judge  and  shall  be  subject  to  his  order  and  that  of  his  sue-  8 
cessors  in  office  as  hereinafter  provided.  The  person  making  such  de-  9 
posit  or  investment  shall  file  in  court  a  memorandum  thereof,  with  the  10 
original  certificate  or  other  evidence  of  title  thereto,  which  shall  be  al-  11 
lowed  as  a  voucher  for  such  payment.  When  the  person  entitled  to  the  12 
money  deposited  has  satisfied  the  judge  of  his  right  to  receive  the  same,  13 
he  shall  cause  it  to  be  transferred  and  paid  over  to  him.  14 


Unclaimed 
deposits. 
1897,  303,  5  : 
R.  L.  163, 
§  123. 
1908,  168. 


Section  123.  If  money  deposited  with  a  register  to  secure  the  pay- 
ment of  fees  or  to  carry  out  a  composition  confirmed  by  the  court  remains 
unclaimed  for  one  year  after  the  depositor  or  other  person  is  entitled  to 
receive  it,  the  register  may,  under  the  direction  of  the  judge,  deposit  it 
in  a  savings  bank  or  invest  it  in  the  manner  and  subject  to  the  preceding 
section. 

All  moneys  deposited  with  the  registers  of  the  courts  of  insolvency  to 
secure  the  payment  of  fees,  and  in  composition,  remaining  unpaid  to  the 
persons  entitled  thereto,  or  to  their  attorneys,  for  more  than  ten  years 
after  the  date  of  deposit,  may  be  paid  over  to  the  state  treasurer.  The 
courts  of  insolvency  shall  have  full  power  to  regulate  such  payments  and 
to  decree  what  sums  shall  be  paid  and  the  time  of  payments  thereof.     The 


of  the  register  for  the  same. 


9 
10 
11 
12 


treasurer  shall  give  his  receipt  therefor,  which  shall  be  in  full  discharge  13 


14 


Any  person  asserting  a  right  to  money  deposited  with  the  state  treas-  15 
urer  hereunder,  may  establish  the  same  by  petition  to  the  court  of  insol-  16 
vency  having  jurisdiction  over  the  original  case,  and  the  treasurer  shall  17 
pay  such  money  in  accordance  with  the  decree  of  said  court.  Such  sums  IS 
as  are  not  so  paid  within  three  years  after  the  time  of  their  receipt  as  19 
aforesaid  by  the  state  treasurer  shall  escheat  to  the  commonwealth.         20 


df^dend  SECTION  124.     The  assignee  shall,  at  such  time  as  the  judge  orders  1 

Assignee's         within  eighteen  months  after  his  appointment,  declare  a  second  dividend,  2 

1838. 163,  §  13.  if  the  property  was  not  wholly  distributed  upon  the  first  dividend,  and  3 

p.'s.'i57,'5 107!  shall  give  notice  of  a  meeting  of  all  the  creditors  of  the  debtor  therefor.  4 

§  124.'*'^'         At  such  meeting  the  accounts  of  the  assignee  shall  be  produced  and  ex-  5 

amined  as  provided  in  section  one  hundred  and  sixteen  and  settled  by  6 

the  court;  and  any  balance  in  the  hands  of  the  assignee  shall,  by  order  7 

of  the  judge  be  divided  among  all  the  creditors  who  have  proved  their  8 

debts,  in  proportion  thereto.  9 
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1  Section  12.5.     If  at  any  time  before  the  final  dividend  any  outstand- SaK|^c.,^°f 

2  ing  debts  or  other  property  due  or  belonging  to  the  estate  which  cannot  f^Jj'l^'j'glj'^  5  j3 

3  in  the  opinion  of  the  court  be  collected  and  received  by  the  assignee  with-  g|jy/',\^^- 

4  out  unreasonable  or  inconvenient  delay,  remain  in  the  hands  of  the  as-  u.  l.  les, 

5  signee  he  may  under  the  direction  of  the  court  sell  and  assign  such  debts  ^  ^^^' 

6  or  other  property  in  such  manner  as  the  coiu't  orders. 

1  Section  126.     An  action  upon  a  claim  sold  by  an  assignee  shall  be  ^"j^^j^"^^ "^  ^, 

2  brought  in  the  name  of  the  i)urchaser.    The  fact  of  sale  and  of  purchase  Lsijnees. 

3  by  the  plaintiff  shall  be  set  forth  in  the  writ,  and  the  defendant  may  fsl9?i94. 

4  avail  himself  of  any  matter  of  defence  of  which  he  could  have  availed  p.' f;  H?;  |  Jog! 

5  himself  in  an  action  upon  the  claim  by  the  assignee.    Costs  in  such  ac-  |',26.^''^' 

6  tions  shall  be  recovered  by  or  against  the  plaintiff,  and  the  assignee  shall  i  Alien.  213. 

7  not  be  liable  therefor. 

132  Mass.  383.  163  Mass.  70. 

1  Section  127.    The  second  dividend  shall  be  final;    but  if  an  action  F'3^r|h^"j^ 

2  relative  to  the  estate  is  then  pending  or  part  of  the  estate  is  outstanding  i83s,™63.'  §  is. 

3  or  other  property  of  the  debtor  afterward  comes  to  the  hands  of  the  as-  p.  s.' 157,' §  no'. 

4  signee,  another  dividend  shall  be  made  by  order  of  the  judge.    Fiuther  fiaj.^'^^' 

5  dividends  shall  be  made  in  like  manner  as  often  as  occasion  requires. 

1  Section  128.     No  creditor  whose  debt  is  proved  at  the  time  of  the  Jo^Jpj^^^^'Yj 

2  second  or  any  subsequent  dividend  shall  disturb  a  prior  dividend,  but  be  disturbed. 

3  he  shall  be  paid  so  far  only  as  the  funds  remaining  unappropriated  in  the  g.1.'u'8,'uo2: 

4  hands  of  the  assignee  are  sufficient  therefor. 

P.S.  157,  §111.  R.  L.  163,  §  128. 

petition  by  creditors. 

1  Section  129.     If  a  person  arrested  on  mesne  process  in  a  civil  action  Petition  by 

2  for  the  amount  of  one  hundred  dollars  or  more  founded  upon  a  claim  isss.ies,  §  19. 

3  provable  against  the  estate  of  an  insolvent  debtor,  has  not  given  bail  J^^ts"^' ^^^' 

4  therein  on  or  before  the  return  day  of  such  process,  or  has  been  actually  }||i'  i|^.  5  2. 

5  imprisoned  thereon  for  more  than  thirty  days ;  or  if  a  person  whose  prop-  « 25.^29.  ^  ^^^ 

6  erty  has  been  attached  on  mesne  process  in  such  action  founded  upon  i|79, 245, 1 7. 

7  such  contract  has  not  before  the  return  day  of  such  process  dissolved  iss^iiass!     '^ 

8  the  attachment  as  provided  by  law;   or  if  a  person  has  removed  himself  fssli.w^i. 

9  or  any  part  of  his  property  from  the  commonwealth,  with  intent  to  de-  }|^|;  |!?^;  ^  ^• 

10  fraud  his  creditors;  or  has  concealed  himself  to  avoid  arrest,  or  any  part  Jj*^£'J^^; 

11  of  his  property  to  prevent  its  being  attached  or  taken  on  a  legal  process;  1 1^29.  ^^^ 

12  or  procured  his  arrest  or  his  property  to  be  attached  or  taken  on  legal  9Mj.t:292. 

13  process;   or  made  a  fraudulent  payment,  conveyance  or  transfer  of  any  4Cu^h:  121! 

14  part  of  his  property;    or,   being  a   banker,   broker,  merchant,   trader,  4  G^yi  556. 
1.5  manufacturer,  contractor,  builder  or  miner,  has   fraudulently  stopped  |  gf^^;  J|^; 

16  payment,  or  has  stopped  or  suspended  and  not  resumed  payment  of  his  |  g^^y^jju- 

17  commercial  paper  within  fourteen  days;  any  of  his  creditors  whose  claims  i\Gray.^556. 

15  provable  against  his  estate  amount  to  one  hundred  dollars,  may,  within  12s  Mass.  120. 

r         .  ,,  »  .,  (•  iplli  14^  Mass.  366. 

19  nmety  days  thereafter,  or,  in  the  case  of  any  such  fraudulent  conveyance  ue  Mass.  sso. 

20  of  land,  within  ninety  days  after  it  has  been  recorded,  if  the  debtor  has  {esMa^.m! 

21  resided  in  the  commonwealth  within  one  year,  file  a  petition  under  oath 

22  in  the  court  of  insolvency  for  the  county,  if  any,  where  the  debtor  has 

23  last  resided  or  had  a  usual  place  of  business  for  three  consecutive  months 

24  before  the  filing  of  said  petition,  otherwise  in  the  court  for  the  county 
2.5  where  he  resides  or  last  resided,  or  has  or  has  had  a  usual  place  of  business, 
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stating  the  facts  and  the  nature  of  their  claims  and  praying  that  his  2& 
property  may  be  seized  and  distributed  according  to  this  chapter.  27 


Notice  of 
petition,  etc. 
1879,  245.  §  7. 
ISSO,  246,  §  2. 
1881,  235,  §  3. 
P.  S.  157,  §113. 
R.  L.  163, 
§  130. 


Section  130.  The  register  shall  cause  notice  of  the  filing  of  such  1 
petition  to  be  published  twice  in  not  more  than  two  newspapers,  and  2 
shall  forthwith  make  and  file  a  certificate  of  the  fact  and  date  of  publi-  3 
cation.  The  actual  expense  of  such  publication  shall  be  paid  from  the  4 
amount  deposited  by  the  creditor  therefor  as  provided  in  section  one  5 
hundred  and  seventy;  but  a  hearing  upon  the  petition  may  be  had  or  a  6 
warrant  issued  thereon  prior  to  the  completion  of  the  publication  of  said  7 
notice.  The  court  may,  after  the  commencement  of  proceedings  by  or  8 
against  the  debtor  and  before  the  hearing  upon  the  petition,  by  injunction  9 
restrain  the  debtor  and  any  other  person  from  making,  transferring  or  10 
disposing  of  any  part  of  the  debtor's  property  not  exempt  from  attach-  11 
ment,  and  from  any  interference  therewith;  and  if  probable  cause  ap-  12 
pears  for  believing  that  the  debtor  is  about  to  conceal  or  remove  from  the  13 
commonwealth  his  property  or  his  evidence  of  property,  or  any  part  14 
thereof  or  to  make  a  fraudulent  conveyance  or  disposition  thereof,  the  15 
judge  may  issue  a  warrant  under  his  hand  to  the  sheriff  of  the  county  or  16 
one  of  his  deputies,  ordering  him  forthwith  as  messenger  to  take  posses-  17 
sion  of  all  the  property  of  the  debtor,  not  exempt  from  attachment,  and  18 
safely  keep  it  until  the  further  order  of  the  court.  19 


Section  131.     If,  after  notice  of  the  petition  to  the  debtor  by  a  copy 


Warrant. 

Proceedings  i  j*  i  i  • 

isss^Tes  19  thereof  served  upon  him  personally  or  left  at  his  last  and  usual  place  of 
G. s.'ii8,'§i04!  abode,  and  a  hearing  of  the  petitioner  and  debtor,  or  a  default  by  the 
R.  L.  163,         debtor  to  appear  in  pursuance  of  said  notice,  the  court  finds  the  facts 

6  Met.  518. 
4  Gush.  121. 
137  Mass.  224 


stated  in  the  petition  to  be  true,  the  judge  shall  forthwith  issue  a  warrant 
to  take  possession  of  the  property  of  the  debtor.  The  warrant  shall  be 
directed,  and  the  property  of  the  debtor  shall  be  thereupon  taken  and 
distributed  in  like  manner  and  with  proceedings  similar  to  those  herein 
provided  in  case  of  voluntary  petitions. 


feedings""^"'  SECTION  132.     If  a  pcrsou  has  committed  an  act  of  insolvency  from 

G^s'nl^'uos  ^'hich  he  should  be  equitably  relieved,  the  court  may  upon  petition  by 

p^s''i57^'5\is  '^'™'  ^^^^^  ^^  without  notice  to  the  petitioning  creditor,  stay  proceedings 

1894, 139.  in  insolvency  and  if,  upon  a  hearing,  it  finds  that  he  is  solvent  or  that  the 

5 132.     '  proceedings  ought  to  be  stayed  it  may  dismiss  the  petition  in  insolvency. 

163  Mass.  171. 


Petition  by 
creditors  of 
insane  person. 

1880.  217, 
§§  1,4. 

1881,  233. 

P.  S.  157.  §  IK 
1893,  405.  §  3. 
R.  L.  163. 
§133. 


PETITION   BY   CREDITORS   OF   INS.^NE   PERSON. 

Section  133.     Any  of  the  creditors  of  an  insolvent  insane  person,  1 

whose  claims  provable  against  his  estate  amount  to  one  hundred  dollars,  2' 

may  file  a  petition  under  oath  in  the  court  of  insolvency  for  the  county,  3 

.  if  any,  where  the  debtor  has  last  resided  or  had  a  usual  place  of  business  4 

for  three  consecutive  months  before  the  filing  of  said  petition,  otherwise  5 

in  the  court  for  the  county  where  he  resides,  or  has  a  usual  place  of  busi-  6 

ness,  stating  his  insolvency  and  the  nature  of  their  claims,  and  praying  7 

that  his  property  may  be  seized  and  distributed  according  to  this  chapter.  8 

If  after  public  notice  and  the  appointment  of  a  guardian  ad  litem  for  such  9 

insane  person,  and  a  hearing,  the  court  finds  that  the  interests  of  the  10 

debtor  and  creditors  so  require,  the  judge  may  issue  a  warrant  to  take  11 

possession  of  the  property  of  the  debtor  and  thereupon  like  proceedings  12 

shall  be  had  as  in  the  settlement  of  estates  of  other  insolvent  debtors.  13 
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1  Section  13-i.    In  such  case,  the  schedules  of  creditors  and  of  property  f^^5<^^'j<'|-   ^ 

2  required  by  this  chapter  shall  be  made  and  filed  by  the  messenger,  upon  p.s.'i57,'§ii7. 

3  his  best  information  and  belief.    The  debtor  shall  not  be  reciuired  to  attend  §'134."^^' 

4  at  any  meeting  of  creditors  nor  be  subject  to  examination,  unless  ordered 

5  by  the  court. 

1  Section  135.    Within  six  months  after  recovering  from  his  insanity,  Debtor,  after 

..  !>        t  •       T      1  11111  recovering 

2  the  debtor  may  petition  the  court  for  his  discharge,  and  shall  thereupon  from  insanity. 

3  be  required  to  deliver  to  his  assignee  for  the  benefit  of  his  creditors  any  disdia?ge^ 

4  property  which  was  in  his  hands  or  possession  or  to  which  he  was  entitled  r l^'ilV^'j  us. 
,')  at  the  time  of  filing  the  original  petition,  and  which  had  not  come  into  f  i^j^*^^' 

6  the  hands  or  possession  of  his  assignee;    shall  make  a  full  disclosure 

7  thereof,  and  shall  take  and  subscribe  an  oath  that  he  has  so  done ;  shall 

8  submit  himself  to  examination  thereon,  and  may  within  three  months 

9  after  the  filing  of  his  petition  file  the  wTitten  assent  to  his  discharge  of 

10  a  majority  in  number  and  value  of  his  creditors  who  have  proved  their 

11  claims,  as  provided  in  section  ninety-nine.    If  the  court  finds,  at  a  meet- 

12  ing  of  the  creditors  called  therefor,  that  he  has  made  a  full  disclosure  and 

13  delivery  of  his  property  as  herein  required,  that  he  has  conformed  to  this 

14  chapter  so  far  as  applicable  and  that  his  assets  have  paid  fifty  per  cent  of 

15  the  claims  proved  against  his  estate,  or  that  the  written  assent  to  his 

16  discharge  of  a  majority  in  number  and  value  of  his  creditors  who  have 

17  proved  their  claims  has  been  filed,  the  judge  shall  grant  him  a  certificate, 
IS  which  shall  state  all  fiduciary  debts  exempt  from  discharge  and  shall  be  in 

19  the  form  and  have  the  eft'ect  provided  by  this  chapter  for  discharges  of 

20  other  insolvent  debtors. 

conce.\lment  of  property. 

1  Section  136.    A  debtor  who  after  notice  of  the  filing  of  a  petition  by  Concealment, 

2  or  against  him  secretes  or  conceals  propertv  belonging  to  his  estate,  or  any  property. 

ill'-'—  •     ift'^fi  "jsi    5  in 

3  books,  deeds,  documents  or  wTitings  relative  thereto,  or  removes  or  causes  g.  s.'ii8,'§  loe: 

4  to  be  removed  the  same  or  any  part  thereof  out  of  the  commonwealth,  or  r  L.'fes,^  ^^^' 

5  otherwise  disposes  of  any  part  thereof,  in  order  to  prevent  it  from  coming  fj^fli^sg  465. 

6  to  the  possession  of  the  messenger  or  assignee,  or  to  hinder,  impede  or 

7  delay  either  of  them  in  recovering  or  receiving  the  same,  or  who  makes  a 

8  payment,  gift,  sale,  assignment  or  other  conveyance  of  property  belong- 

9  ing  to  his  estate ;  or  spends  any  part  thereof  in  gaming,  or  otherwise  except 

10  such  as  may  reasonably  be  expended  for  the  support  of  himself  and  fam- 

11  ily,  not  exceeding  the  amount  allowable  by  law,  shall  be  punished  by 

12  imprisonment  in  the  state  prison  for  not  more  than  five  years,  or  in  jail 

13  for  not  more  than  two  years. 

PARTNERSHIPS. 

1  Section  137.     Upon  petition  by  one  or  more  partners  who  are  in-  Petition  by  or 

2  solvent  to  the  court  for  the  county,  if  any,  where  the  partnership  has  last  nfrahip"^'  ^^ 

3  had  a  usual  place  of  business  for  three  consecutive  months  before  the  \llt\  Iti.  5  37'. 

4  filing  of  such  petition,  otherwise  to  the  court  for  the  county  where  it  has  o.f.'iis.lios. 

5  or  last  had  a  usual  place  of  business,  after  notice  to  the  other  partners  if  J,*|';if7^|  120. 

6  within  the  commonwealth,  or  upon  petition  by  a  creditor  of  the  partners,  i|93. 405,  §  4. 

7  the  judge  may  issue  a  warrant  as  provided  in  this  chapter,  upon  which  the  R.^l^  i63, 

8  property  of  the  firm  and  the  separate  estate  of  each  of  the  partners,  not  4  Met.  39s. 

9  exempt  from  attachment,  shall  be  taken,  and  the  creditors  of  the  firm  2  Cush.  173. 
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4  CuBh.  127. 

5  Gush.  224. 
11  Gush.  236. 


Choice  of  as- 
signee.    Joint 
and  separate 
property. 
1S38,  163,  §  21. 
G.  S.  118, 
§  109. 

P.  S.  157,  §121. 
R.  L.  163, 
§138. 
4  Gush.  99. 

9  Gush.  553. 

10  Gush.  458, 
592. 

4  Gray,  120. 

5  Gray,  574. 
10  Gray,  254, 
260,  263. 

13  Gray,  114, 

462, 

5  Allen,  183. 

148  Mass.  269. 

160  Mass.  171. 

163  Mass.  352. 

165  Mass.  312. 

166  Mass.  379. 
177  Mass.  52. 


and  the  separate  creditors  of  each  partner  may  p^o^•e  their  respective  10 
debts.  "  11 


3  Gray,  239,  539. 
6  Gray,  329. 


3  Allen,  554. 
101  Mass.  300. 


148  Mass.  269. 
167  Mass.  123. 


Section  138.  The  assignee  shall  be  chosen  by  the  firm  creditors  and 
shall  keep  separate  accounts  of  the  joint  property  of  the  firm,  and  of  the 
separate  estate  of  each  member  thereof;  and  after  deducting  from  the 
whole  amount  received  by  him  the  total  expenses  and  disbursements 
paid,  the  net  proceeds  of  such  joint  property  shall  be  appropriated  to 
pay  the  firm  creditors,  and  the  net  proceeds  of  the  separate  estate  of  each 
partner  shall  be  appropriated  to  pay  his  separate  creditors.  Any  balance 
of  the  separate  estate  of  a  partner  after  payment  of  his  separate  debts 
shall  be  added  to  such  joint  property  for  the  payment  of  the  firm  cred- 
itors. Any  balance  of  such  joint  property  after  payment  of  the  firm 
debts  shall  be  divided  and  appropriated  to  and  among  the  separate  estates  11 
of  the  several  partners  according  to  their  respective  rights  and  interests  12 
therein,  and  as  it  would  have  been  had  the  partnership  been  dissolved  13 
without  insolvency;  and  the  amount  so  appropriated  to  the  separate  es-  14 
tate  of  each  partner  shall  be  applied  to  the  payment  of  his  separate  debts.  15 


Limited 


Separate  allow- 
ance to  each 
partner. 
1838,  163,  §  21. 
G.  S.  118, 
§  111. 

P.  S.  157,  §  123. 
R.  L.  163, 
§  140. 

8  Gush.  109. 
163  Mass.  295. 


1 

2 
3 
4 
5 
6 
7 
8 
9 
10 


Limited^,  s  SECTION  139.    The  two  preceding  sections  shall  apply  to  insolvent  lim- 

1838, 163,  §  22.  ited  partnerships  formed  under  chapter  one  hundred  and  nine  or  the 
p.s.i57,'§i22!  corresponding  provisions  of  earlier  laws;  but  the  separate  estates  and 
§139.^^  '  separate  debts  of  the  special  partners  shall  not  be  subject  to  the  pro- 
101  Mass.  300.   cgeduigs  agaiust  the  partnership. 


Section  140.  Each  partner  shall  be  entitled  to  allowance  as  provided 
in  this  chapter  for  the  maintenance  of  himself  and  family;  and  the  allow- 
ance from  the  net  proceeds  of  the  estates  as  provided  in  section  one 
hundred  and  thirteen  shall  be  computed  on  the  firm  estate  and  also  on 
each  of  the  separate  estates  as  if  there  had  been  a  separate  warrant 
against  each;  but  none  of  the  partners  shall  receive  in  all  more  than 
five  hundred  dollars. 


Certificate  of         SECTION  141.    Thc  Certificate  of  discharge  shall  be  granted  or  refused  1 

discharge  to  .  i.^i  i- 

each  partner      to  cach  partner  as  it  would  or  ought  to  be  it  the  proceedings  had  been  2 

G.  s.'iis,'       '  against  him  alone;   otherwise  the  proceedings  against  partners  shall  be  3 

p.s.  i57,  §  124.  the  same  as  against  an  individual.  4 


R.  L.  163,  §  141 


5  Gush.  613. 


5  Gray,  574. 


Proof  of  part- 
nership debts 
assumed  by  one 
or  more  part- 
ners, etc. 
1865,  113, 
§§  1,2. 
P.  S.  157, 
§§  125,  126. 
R.  L.  163, 
§  142. 

13  Gray,  114. 

14  Gray,  534. 
3  Allen.  579. 
97  Mass.  256. 
101  Mass.  482. 
156  Mass.  375. 
181  Mass.  492. 


Section  142.  If  upon  dissolution  of  a  partnership,  one  or  more  of  1 
the  partners  or  a  new  partnership  formed  by  the  addition  of  new  mem-  2 
bers  has  agreed  to  pay  any  outstanding  debts  of  such  partnership,  or  if  3 
a  person  or  firm,  in  consideration  of  the  receipt  or  transfer  of  property,  4 
has  agreed  to  pay  any  outstanding  debts  of  the  person  from  whom  such  5 
property  was  received  or  transferred,  and  the  person  agreeing  to  pay  has  6 
become  insolvent,  such  debts  may,  if  the  creditors  so  elect,  be  proved  7 
against  the  estate  of  such  insolvent  debtor  or  debtors,  and  the  proof  and  8 
allowance  thereof  shall  discharge  the  person  originally  liable  therefor.  9 
If  the  original  debtor,  in  either  of  such  cases  has  been  compelled  to  10 
pay  the  debt  so  agreed  to  be  paid,  he  may  prove  the  amount  so  paid  11 
as  the  original  creditor  might  have  done.  12 
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CORPOR.\TIONS. 

1  Section  143.     A  domestic  corporation  or  a  foreign  corporation  men-  Petition  by 

2  tioned  in  section  three  of  cliapter  one  hundred  and  eighty-one,  except  i85i?'327™^' 

3  railroad  and  banking  corporations  and  foreign  insurance  companies,  g.  s.  til!'' 

4  may  file  a  petition  signed  by  an  officer  duly  authorized  by  a  vote  of  a  ^s'ts?,'*' 

5  majority  of  the  corporators  present  and  voting  at  a  legal  meeting  called  IIq^^J32^^^^  i. 

6  therefor,  in  the  court  for  the  county  where  the  corporation  has  its  prin-  R^l^  les'. 

7  cipal  place  of  business,  stating  its  inability  to  pay  its  debts  and  its  will-  J3  Anen,^io5. 

8  ingness  to  assign  its  property  for  the  benefit  of  its  creditors,  and  praying  205  mHI'.  zei. 

9  that  such  proceedings  may  be  had  as  are  hereinafter  provided.     The  245MI93.69. ' 

10  judge  shall  forthwith  issue  a  warrant,  as  upon  a  petition  by  a  debtor 

11  under  section  twenty,  requiring  that  the  notice  given  by  the  messenger 

12  shall  state  further  that  the  making  of  any  contract  by  the  corporation  is 

13  forbidden  by  law.     The  proceedings  thereon,  except  as  hereinafter  pro- 

14  vided,  shall  be  the  same  as  upon  the  petition  of  a  natural  person,  and  in 

15  the  case  of  foreign  corporations  shall  apply  only  to  property  of  the  cor- 

16  poration  within  the  commonwealth  and  the  oath  provided  for  in  section 

17  one  hundred  and  forty-five  shall  be  modified  in  accordance  herewith. 

1  Section  144.     Claims  on  account  of  bills  of  exchange,  endorsements,  claims  prov- 

,  1.11  ■  ]  J  ^"^^  before  last 

2  money  due  on  bottomry  or  respondentia  bonds  or  paid  upon  endorse-  dividend. 

3  ments  or  as  surety  rnay  be  proved  against  an  insolvent  corporation  be-  c^t  lia. 

4  fore  the  making  of  the  last  dividend,  in  like  manner  as  against  the  estate  p's^isy,  §  129. 

5  of  an  insolvent  debtor  before  the  making  of  the  first  dividend. 

1890,  321,  §  1.  R.  L.  163,  §  144.  152  Mass.  596. 

1  Section  145.     The  schedules  to  be  furnished  shall  be  prepared  and  Dufie^'lt'c, 

2  furnished  by  the  treasurer  or  other  financial  officer  of  the  corporation,  °^?f  ^'=J'f 

3  with  such  assistance  from  the  other  officers  as  he  may  require;  and  the  ^^l\'^g 

4  provisions  of  this  chapter  which  apply  to  the  debtor  or  set  forth  his  siie. 

5  duties  relative  to  executing  papers,   submitting  to  examinations,  dis-  1890,321,51. 

6  closing,    making   over,    secreting,    concealing,    conveying,    assigning   or  fug/®^' 

7  paying  away  his  money  or  property,  shall  apply  to  each  officer  of  the  i'^*  ^^^"^-  ^^■ 

8  corporation  relative  to  the  same  matters  concerning  the  corporation 

9  and  the  money  and  property  thereof.     Said  officers  shall  at  the  second 

10  meeting  severally  make  and  subscribe  an  oath  in  substance  as  follows: 

I,  ,  (president,  etc.,  or  treasurer,  etc.,)  do  swear  that  I  verily  Oath. 

believe  the  account  of  the  creditors  of  the  corporation,  contained  in  the  schedule 
signed  by  A.  B.,  and  now  on  file  in  court,  is  in  all  respects  just  and  true;  that  I 
do  verily  believe  that  all  the  property  and  estate  of  said  corporation,  and  all  its 
books  of  account  and  papers,  have  been  delivered  to  the  messenger  or  the  as- 
signee; and  that  if  any  goods  or  estate  not  so  delivered  hereafter  come  to  my 
knowledge,  I  will  faithfully  and  diligently  apprise  the  assignee  thereof.  And  I  do 
further  swear  that,  to  the  best  and  utmost  of  my  knowledge,  information  and 
belief,  there  is  no  part  of  the  estate  or  effects  of  said  corporation  made  over  or 
disposed  of  in  any  manner  in  fraud  of  the  laws  relative  to  insolvency  or  of  the 
creditors  of  said  corporation. 

1  Section  146.     An  assignee  of  a  foreign  corporation  shall  have  like  Powers  and 

2  rights  and  duties  as  an  assignee  of  a  domestic  corporation  relative  to  assignee. 

3  property  within  the  commonwealth  or  which  may  be  put  into  his  posses-  r.^l.  HI;  *  ^' 

4  sion  by  said  corporation.     He  shall  as  far  as  practicable  so  distribute  ^  '*^- 

5  the  assets  that  all  the  creditors  within  or  without  the  commonwealth 

6  shall  receive  proportionate  dividends  from  the  assets  whether  in  the 
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control  of  the  assignee  or  not.     The  claims  entitled  to  priority  under  7 

this  chapter  shall  have  like  priority  in  the  case  of  such  corporations.  8 

prrferreT^*^^       SECTION  147.     Claims  against  a  corporation  authorized  to  take  land  1 

i8s™^327  §  19  ^^  materials  for  damages  for  such  taking  shall  be  preferred  claims,  next  2 

G.  s'  118,'         after  debts  due  to  the  United  States  and  to  the  commonwealth.  3 

^  "^'  p.  S.  157,  §  133.  R.  L.  163,  §  U7. 


Voidpref-  SECTION  148.     Sections  one  hundred  and  ten  and  one  hundred  and 

erences.  .  .   .  i  •        i  in 

1851,327,  §9.  eleven  shall  apply  to  corporations  subject  to  this  chapter,  and  an  allow- 

§§  120. 121.  ance  or  discharge  shall  not  be  granted  to  a  corporation,  nor  to  a  person 

§§  134, 135.  as  officer  or  member  thereof. 


R.  L.  163,  §  US. 


10  Gray,  243. 


121  Mass.  399. 


Petition  by  SECTION  149.     If  a  Corporation  described  in  section  one  hundred  and 

creditors.  ,.  i  i  i  i  i       i  .  .     -i 

1851, 327,  §  17.  forty-three  whose  property  has  been  attached  on  mesne  process  in  a  civil 
G.  s.'  118,'       '  action  founded  on  a  contract  for  the  amount  of  one  hundred  dollars  or 
P.  s.  157,  §  136.  more,  provable  under  this  chapter,  has  not  within  fourteen  days  from 
1897!  ill'  ^ ''    the  return  day  of  the  writ,  dissolved  the  attachment  as  provided  by  law, 
fu9  ^^^'         or  if  such  corporation  has  removed  any  part  of  its  property  from  the 
Wi''  ^63 '         commonwealth,  with  intent  to  defraud  its  creditors,  or  conceals  any  part 
163  Mass.  171,   of  its  property  to  prevent  its  being  attached  or  taken  on  legal  process, 
or  has  procured  its  property  to  be  attached  or  taken  on  legal  process,  or 
has  made  a  fraudulent  payment,  conveyance  or  transfer  of  its  property 
or  any  part  thereof,  or  has  stopped  or  suspended  and  has  not  resumed 
payment  of  its  commercial  paper  within  fourteen  days,  any  of  its  creditors 
whose  claims  provable  against  its  estate  amount  to  one  hundred  dollars 
may,  within  ninety  days  thereafter,  file  a  petition  on  oath  in  the  court  for 
the  county  where  the  corporation  has  its  principal  place  of  business, 
stating  the  facts  and  the  nature  of  their  claims,  and  praying  that  its 
property  or,  if  a  foreign  corporation,  its  property  in  the  commonwealth, 
may  be  seized  and  distributed  according  to  this  chapter;  and  thereupon, 
if  after  notice  to  a  domestic  corporation  by  serving  on  its   president, 
treasurer  or  clerk,  or  to  a  foreign  corporation  by  serving  upon  the  com- 
missioner of  corporations  and  taxation,  thirty  days  at  least  before  the 
return  day  of  the  notice  a  copy  of  the  petition,  and  a  hearing  or  upon 
default  of  the  corporation  to  appear  at  the  time  and  place  appointed  in 
the  notice,  the  court  finds  the  facts  stated  in  the  petition  to  be  true,  the 
judge  shall  forthwith  issue  a  warrant  to  take  possession  of  the  property 
of  the  corporation  or,  if  a  foreign  corporation,  of  its  property  in  the  com- 
monwealth; and  thereupon  like  proceedings  shall  be  had  as  upon  a  war- 
rant issued  upon  the  petition  of  a  corporation. 


1 
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3 

4 

5 

6 

7 

8 

9 

10 
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12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 
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26 
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Composition. 
1884,236,  §  1. 
1897,  247,  §  1. 
R.  L.  163, 
§  150. 


COMPOSITION. 


Section  150.     Instead  of  proceeding  as  required  by  the  laws  relative  1 

to  insolvency,  an  insolvent  debtor  or  an  insolvent  domestic  corporation  2 

having  capital  stock  may  obtain  a  discharge  from  his  or  its  debts  as  3 

hereinafter  provided.  4 


Proposal  for 
composition. 
1884.  236,  §  2. 
R.  L.  163, 
§  151. 


Section  151.     At  any  time  after  the  filing  of  the  petition  by  or  against  1 

the  debtor  and  the  schedules  required  by  law,  he  may  file  a  written  pro-  2 

posal  for  composition  with  his  creditors,  stating  the  amount  of  the  pro-  3 

posed  dividend,  which  shall  be  payable  only  in  money,  the  date  when  4 

payable  and  the  security  to  be  gi\en  for  such  payments  so  far  as  deferred.  5 
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fi  Such  proposal  shall  not  be  considered  unless  it  conforms  to  such  require- 

7  ments,  nor  unless  it  provides  for  payment  in  full  of  all  debts  and  charges 

8  entitled  to  priority. 

1  Section  152.     If  the  allegations  of  the  petition  appear  to  be  true  or  ^^'»y  »' p'"- 

2  if  a  warrant  has  been  issued,  the  court,  upon  the  filing  of  the  proposal  courtTto.^ 

.3  for  composition,  may  stay  or  suspend  any  process  or  proceeding  which  IsstiiMili: 

4  would  otherwise  be  required  by  law  and  may  make  appropriate  orders  r.*'l'.  les,  ^  *' 
.5  relative  thereto  or  to  the  custody  of  the  estate.    It  shall  order  a  hearing  fg'j^^j^^^  gg^ 

6  on  such  proposal  or  a  modification  thereof  under  section  one  hundred  [^  Mass  sir. 

7  and  fifty-six,  of  which  the  register  shall  send  notice  by  mail  postpaid  to  los. 

5  all  known  creditors  not  less  than  seven  days  before  the  day  appointed 

9  therefor,  stating  the  substance  of  the  proposal  or  modification  thereof. 

1  Section  153.     Books  of  account  and  papers  of  the  debtor  relative  to  Accounts  and 

2  his  estate  shall  until  the  final  hearing  on  confirmation  of  the  composition  examination 

3  be  open  at  all  reasonable  times  to  examination  by  any  creditor  or  his  r.  t  les', 

4  agent,  and  the  court  may  enforce  production  thereof;   and  during  such  ^  '=^- 

5  period  the  debtor  or  any  other  person  may  be  examined  by  the  court  or 

6  by  a  creditor  as  provided  by  section  eighty-two. 

1  Section  154.     The   provisions  of  sections   thirty-one,   thirty-three,  Provisions 

2  thirty-four,  thirty-six,  thirty-nine,  forty,  forty-one  and  forty-three  to  ?884.''236;  §  s. 

3  forty-eight,  inclusive,  relative  to  debts  and  proof  of  claims,  shall  apply  r**£:  lel,  ^  ^ 

4  to  composition  proceedings  so  far  as  applicable  thereto;  but  the  proceed-  f^y^M^gs  175. 

5  ings  shall  not  be  stayed  or  suspended  on  account  of  an  appeal  from  the  jes  Mass.  26^ 

6  allowance  or  rejection  of  a  claim. 

1  Section  155.     In  composition  proceedings  where  no  warrant  has  been  Effect  of  notice 

2  issued  the  date  of  the  notice  by  the  register  to  the  creditors  of  the  debtor's  ism,  236. 5 .5 

3  proposal  of  composition  shall  have  the  same  effect  relative  to  the  proof  r.V.  les', 

4  of  claims  and  the  debtor's  discharge  as  the  date  of  the  first  publication  of  ^  ^^''■ 

5  the  issuing  of  the  warrant  in  voluntary  proceedings  in  insolvency. 

1  Section  156.    The  debtor  shall  be  present  at  the  hearing  and  may  Hearing  and 

2  then  be  examined  by  the  court  or  by  a  creditor  relative  to  his  estate,  and  creditors. 

3  other  evidence  may  be  offered.    At  any  time  before  the  hearing  is  closed  §§  t.-s.'^' 

4  the  debtor  may  fiie  any  modification  of  his  proposal  which  shall  there-  jfi'l.''^" 

5  after  be  considered  the  proposal.    The  hearing  shall  then  be  adjourned  |j**l/i63;  ^  ^ 

6  not  less  than  seven  days,  and  if  at  or  before  the  day  to  which  such  or  any  f5\''|j^gg  ^.^ 

7  subsequent  adjournment  is  made  the  debtor  files  in  court  the  written 

8  assent  to  the  proposal  of  a  majority  in  number  and  value  of  his  creditors 

9  who  have  proved  their  claims  if  the  same  be  for  the  payment  of  not  less 

10  than  fifty  per  cent  to  the  general  creditors,  or  if  less  than  fifty  per  cent, 

11  of  three  fourths  in  number  and  value  of  such  creditors,  the  court  shall  at 

12  the  hearing,  or  at  a  further  adjournment  thereof  determine  whether  the 

13  composition  shall  be  confirmed,  and  any  creditor  may  be  heard  thereon. 

14  Any  matters  which  would  prevent  or  avoid  a  discharge  in  insolvency  may 

15  be  considered  in  ascertaining  the  expediency  of  confirming  the  same, 

16  but  not  as  an  absolute  bar  thereto.    If  the  only  objection  thereto  relates 

17  to  the  security  for  deferred  payments,  other  security  may  then  be  offered. 

18  No  claim  entitled  to  priority  shall  be  counted  nor  shall  a  creditor  whose 

19  claim  is  less  than  fifty  dollars  be  counted  in  the  number  of  creditors. 
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Confirmation 
of  composition. 
Effect. 

1884.  236,  §  9. 
1890.  387. 
R.  L.  163, 
§  1.57. 

147  Mass.  192. 
150  Mass.  353. 
155  Mass.  389. 
168  Mass.  100. 
171  Mass.  HI. 


Section  157.     If  the  court  finds  that  the  composition  has  been  duly  1 

assented  to  and  is  consistent  with  justice  and  for  the  interests  of  the  2 

creditors,  it  shall  order  the  same  to  be  confirmed;  and  by  the  same  order  3 

shall  limit  the  time  within  which  money  for  cash  payments  and  vouchers  4 

and  securities  for  deferred  payments  shall  be  deposited  in  court;    and  5 

upon  such  deposit  within  the  time  so  limited  therefor,  the  judge  shall  6 

grant  to  the  debtor  a  certificate  of  discharge  from  his  debts,  which  shall  7 

be  substantially  in  the  form  and  have  the  same  effect  as  though  obtained  8 

by  the  other  proceedings  in  insolvency.     It  shall  not  be  annulled  for  a  9 

cause  which  was  brought  to  the  notice  of  the  court  on  the  hearing  for  10 

confirmation,  or  which  was  then  known  to  the  creditor  petitioning  to  11 

have  the  same  annulled;   nor  shall  it  bar  the  debt  of  a  creditor  whose  12 

name  was  fraudulently  and  wilfully  omitted  from  the  debtor's  schedule  13 

of  creditors.    But  the  debt  of  a  creditor  omitted  therefrom  by  mistake  14 

only  or  want  of  knowledge,  shall  be  barred  and  he  shall  be  entitled  to  15 

and  may  recover  against  the  debtor  the  amount  of  the  dividend  to  which  16 

he  would  have  been  entitled  in  the  composition  proceedings.  17 


Unproved 
claims. 
1890,  387. 
R.  L.  163, 
§  158. 
157  Mass. 
170  Mass. 


252. 
466. 


Section  158.  If  there  are  unsecured  claims  included  in  the  debtor's  1 
schedule  of  creditors  not  proved  at  the  time  of  the  deposit,  the  deposit  2 
shall  include  a  dividend  at  the  rate  proposed  on  all  such  claims  computed  3 
on  the  amount  set  forth  in  the  schedule;  and  after  the  expiration  of  five  4 
months  and  within  six  months  from  the  time  of  the  first  hearing  on  the  5 
debtor's  proposal  for  composition,  the  court  shall  order  a  hearing  for  the  6 
proof  of  such  unproved  claims,  of  which  notice  shall  be  given  in  like  7 
manner  as  of  the  previous  hearings;  and  upon  proof  and  allowance  8 
thereof  at  such  hearing,  the  court  shall  order  dividends  paid  on  all  9 
debts  so  proved  at  the  rate  allowed  on  debts  formerly  pro\'ed,  and  the  10 
money  deposited  on  claims  then  remaining  unproved  shall  then  be  re-  11 
funded  to  the  depositor.  12 


Disposition  of 
property  upon 
discharge. 
1884,  236,  §  10. 
R.  L.  163, 
§  159. 

1.59  Mass.  190. 
170  Mass.  9. 
204  Mass.  432. 


Section  159.  Upon  the  granting  of  the  discharge,  the  money, 
vouchers  and  securities  deposited  in  court  shall  be  paid  and  delivered 
by  the  register  upon  demand  to  the  persons  entitled  thereto,  and  all 
other  property  of  the  debtor  shall  revert  to  and  revest  in  him;  and  the 
court  may  order  any  necessary  or  proper  release  or  reconveyance  thereof 
by  an  assignee  or  trustee  to  whom  the  same  may  have  been  assigned  or 
conveyed. 


Return  of 
deposits. 
1885,  353,  §  5. 
R.  L.  163, 
§  160. 


Section  160.  After  the  expiration  of  one  year  from  the  deposit  in 
court  of  the  money,  vouchers  and  securities,  as  provided  in  section  one 
hundred  and  fifty-seven,  the  court  may,  after  notice  by  mail  postpaid,  to 
creditors  who  have  not  taken  up  their  dividends,  order  all  such  money, 
vouchers  and  securities  then  remaining  on  deposit  in  said  court,  to  be 
paid  and  transferred  to  the  depositor. 


Effect  of 
failure  of 
composition. 
1884,  236,  S  11 
R.  L.  163, 
§  161. 


Section  161.  If  the  money  for  the  cash  payments  and  the  vouchers 
and  securities  for  deferred  payments  are  not  deposited  in  court  within 
the  time  limited  by  the  order  of  confirmation,  the  case  shall  proceed  in 
insolvency,  and  the  register  shall  deliver  to  the  assignee  all  money  and 
securities  which  are  the  property  of  the  debtor  which  shall  have  been 
deposited  in  court;  and  all  other  securities  and  vouchers  which  shall 
have  been  so  deposited  shall  be  returned  by  the  register  to  the  persons 
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S  who  furnished  or  deposited  the  same  or  be  otherwise  disposed  of  as  the 
9  judge  may  order.  In  such  case  the  stay  or  suspension  of  other  proceed- 
^0  ings  by  reason  of  the  attempted  composition  shall  not  affect  any  rights, 

11  and  the  period  of  suspension  shall  be  excluded  in  computing  other  periods 

12  of  time  provided  by  the  laws  relative  to  insolvency. 


10 


1  Section  162.    This  chapter  shall  not  release  an  officer  or  stockholder  stockholder's 

2  of  a  corporation  from  any  liability  under  sections  thirty-five  to  thirty-  affected.'"" 

3  seven,  inclusive,  of  chapter  one  hundred  and  fifty-si.\-,  but  if  such  cor-  r'^l  its',  ^  ^' 

4  poration  applies  for  a  discharge  as  hereinbefore  provided  any  creditor  ^  '®-- 

5  may,  at  any  time  after  the  filing  of  the  offer  in  composition,  file  a  bill  in 

6  equity  in  behalf  of  himself  and  other  creditors  of  the  corporation,  against 

7  it  and  all  stockholders  thereof  at  the  time  of  the  filing  of  the  petition  in 

8  insolvency  by  or  against  the  corporation,  or  against  all  the  officers  liable 

9  for  its  debts  and  contracts,  for  the  recovery  of  the  amounts  due  from  the 

10  corporation  to  himself  and  the  other  creditors  for  which  the  stockholders 

11  or  officers  may  be  personally  liable  by  reason  of  any  act  or  omission  on 

12  its  part  or  on  that  of  its  officers,  stating  the  nature  of  his  claim  and  the 

13  grounds  upon  which  it  is  expected  to  charge  the  stockholders  or  officers 

14  personally.    It  shall  be  unnecessary  to  allege  or  prove  a  judgment  against 

15  the  corporation  or  the  return  of  an  execution  unsatisfied.    If  the  ground 

16  upon  which  it  is  expected  to  charge  the  officers  of  the  corporation  is  an 

17  excess  of  debts  above  the  capital  stock,  the  extent  of  such  excess  shall 

18  be  taken  to  be  that  existing  at  the  time  of  the  filing  of  the  petition  in 

19  insolvency  by  or  against  said  corporation. 

1  Section  163.    If,  at  the  time  of  the  filing  of  the  offer  in  composition  Effect  of  com- 

2  by  a  corporation,  an  action  is  pending  against  it  on  behalf  of  a  creditor  pmding  Son. 

3  who  would  be  entitled  to  enforce  a  liability  against  its  officers  or  stock-  ^^l[  ilJ;  ^  ^' 

4  holders  under  chapter  one  hundred  and  fifty-six,  the  plaintiff  may  change  ^  ^^^■ 

5  his  action  into  a  suit  in  equity,  making  parties  thereto  the  stockholders 

6  and  officers  who  were  such  at  the  time  of  the  filing  of  the  petition  in 

7  insolvency  by  or  against  the  corporation,  and  may  proceed  thereafter  in 

8  like  manner  as  provided  in  the  preceding  section.     If  the  ground  upon 

9  which  it  is  expected  to  charge  the  officers  of  the  corporation  is  an  excess 

10  of  debts  above  the  capital  stock,  the  extent  of  such  excess  shall  be  taken 

11  to  be  that  existing  at  the  time  of  the  beginning  of  said  action. 

1  Section  164.    A  suit  in  equity  under  the  two  preceding  sections  shall  ?s9r4^i7^'5 

2  be  subject  to  sections  fifty  to  fifty-three,  inclusive,  of  chapter  one  hun-  R  l'  ih'. 

3  dred  and  fifty-eight.  ^  ^""^ 

1  Section  165.     A  corporation  making  an  offer  of  composition  shall  Schedule  of 

/1 1  oiiic6rs   ^tc 

2  file,  at  the  time  of  filing  the  schedules  of  assets  and  liabilities,  a  schedule  i897. 427,  §  4. 

3  of  all  its  officers  and  stockholders  who  were  such  at  the  time  of  the  filing  5 160. 

4  of  the  petition  in  insolvency  by  or  against  it,  with  the  holdings  of  stock 

5  at  such  time. 

1  Section  166.    A  discharge  under  section  one  hundred  and  fifty-seven  Effect  of  dis- 

2  shall  dissolve  any  attachment  on  mesne  process  made  not  more  than  four  InlchmmUi. 

3  months  prior  to  the  time  of  giving  the  notice  to  the  creditors  of  the  K  les, '  ^' 

4  debtor's  proposal  of  composition.  5  iee. 

170  Mass.  179. 
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[Chap.  216. 


Amendments 
and  orders 


—-—-■■-         Section  167.    The  court,  except  as  otherwise  provided  in  this  chap-  1 

i884?23"r§  12.  ter^  may  allow  amendments  and  make  appropriate  orders,  in  the  course  2 

fie?/'*'^'         of  the  proceedings  or  thereafter,  necessary  to  carry  the  same  into  full  .3 

190  Mass.  .507.       a-      j.  A 

216  Mass.  459.     eiiect.  ^ 


Penalty  for 
placing;  ficti- 


Section  168.     An  insolvent  debtor  who  knowingly  places  upon  his 
tiousdebt         schedule  of  creditors  a  false  or  fictitious  debt  with  intent  to  deceive  or 

upon  schedule.  i        i         •  •  i  i     i         j.i      j. 

1884, 236.  §  13.  dcfraud  his  creditors,  or  who  having  notice  or  knowledge  that  a  person 
fies.^*^^'  has  proved  or  attempted  to  prove  a  false  or  fictitious  debt  against  his 
estate,  fails  to  disclose  the  same  forthwith  to  the  court  or  who  makes  a 
payment  or  gives  or  promises  an  advantage  to  a  creditor  with  intent 
thereby  to  procure  his  assent  to  a  composition,  shall  be  punished  by 
imprisonment  in  the  state  prison  for  not  more  than  five  years  or  in  jail 
for  not  more  than  two  years. 


1 
2 

.3 

4 
.5 
6 

7 


Penalty  for 
proving  ficti- 
tious debt. 
1884,  236,  §  14, 
R.  L.  163, 
i  169. 


Section  169.  A  creditor  of  an  insolvent  debtor  who  knowingly  proves 
a  false  or  fictitious  debt  against  the  estate,  or  receives  or  procures  or 
attempts  to  procure  a  payment  or  advantage  in  consideration  of  his  assent 
to  a  composition,  shall  be  punished  by  imprisonment  for  not  more  than 
two  years  or  by  a  fine  of  not  more  than  one  thousand  dollars. 


fees  and  costs. 


Fee  for 
receiving 
petition,  et 
1838.  163, 
1856,  284, 
G.  S.  118, 
P.  S.  157, 
1895,  394, 
§§1,2. 
R.  L.  163, 
§  170. 
ioO  Mass. 


Section  170.    A  debtor's  petition  for  the  institution  of  voluntary  in- 
|jg  solvency  proceedings  shall  be  received  and  entered  by  the  register  only 
§  24!  upon  payment  to  him  of  twenty-five  dollars.    A  creditor's  petition  for 
§  IS?:  the  institution  of  proceedings  against  a  debtor  shall  be  received  and 
entered  by  the  register  only  upon  payment  to  him  of  the  amount  neces- 
sary to  defray  the  expense  of  publishing  the  notice  of  the  filing  of  such 
petition,  but  the  warrant  shall  not  issue  until  twenty-five  dollars  is  paid 
to  the  register.    A  proposal  by  a  debtor  for  composition  with  his  cred- 
itors shall  not  be  received  or  entered  by  the  register  after  the  filing  of  a 
creditor's  petition  for  involuntary  proceedings,  and  before  the  issuing  of  10 
a  warrant  thereon,  until  twenty-five  dollars  has  been  paid  to  the  register.    11 


180 


AcrauDtsof  Section  171.    The  register  shall,  annually  on  the  first  days  of  Janu- 

1856, 284,  §  24.  arv,  April,  July  and  October,  render  an  account  on  oath  of  all  fees  so 
iseV,  137.  *"■  received  by  him  during  the  three  months  last  preceding,  and  on  or  before 
f89^5,'3"4,\'3^'  the  tenth  day  of  said  months  pay  over  the  same  to  the  commonwealth. 

K.  L.  163,  §  171. 


No  fees  in 
composition 
cases,  wlien. 
1885.  3.53.  §  4. 
1895,  394.  §  4. 


Section  172.    In  composition  cases  no  fees  or  compensation  shall  be  1 

payable  to  the  register  for  giving  notices  to  creditors  or  for  the  custody  2 

of  money,  vouchers  or  securities,  or  for  the  payment  of  dividends.  3 

R.  L.  163,  §  172. 


Messenger's 

1838.  163,  §  16. 
1856,  284.  5  24. 
G.  S.  118,  §  125. 
P.  S.  157,  §  137. 
1895.  394,  §  5. 
R.  L.  163, 
§  173. 


Section  173.  In  all  cases  in  a  court  of  insolvency  the  messenger 
shall  be  entitled  to  the  following  fees:  for  service  of  the  warrant,  two 
dollars;  for  necessary  travel,  at  the  rate  of  four  cents  a  mile;  for  each 
wTitten  notice  to  creditors  named  in  the  schedule,  ten  cents;  for  the 
custody  of  property,  publication  of  notices  and  other  services,  the  amounts 
actually  incurred  and  paid  and  returned  by  him  in  an  itemized  account  on 
oath  and  approved  by  the  court.  For  cause  and  upon  a  hearing  the  court 
may  make  a  further  allowance. 


1 
2 

3 

4 
5 
6 

7 
8 
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1  Section  174.     If  an  attachment  on  mesne  process  has  not  been  dis-  Costs  if  attach- 

2  solved  before  commencement  of  proceedings  in  insolvency,  or  if  such  isTi,  124,°§  6. ' 

3  attachment  has  been  dissolved  by  bond  and  the  claim  upon  which  the  fsel/ira.Vs^' 

4  action  was  commenced  is  proved  against  the  estate  of  the  debtor,  the  fgll/g^^^'g.*  ^*®' 

5  plaintiff  may  also  prove  the  legal  fees,  costs  and  expenses  of  the  action  l',^^'*^^" 

6  and  of  the  custody  of  the  property  to  the  date  of  the  first  meeting,  and  iso  Mass.  sss. 

7  the  amount  thereof  shall  be  a  privileged  debt. 


147  Mass.  192. 


152  Mass.  596. 


1  Section  175.     In  matters  of  insolvency  which  are  contested  in  a  Costs,  how 

2  court  of  insolvency,  the  superior  court  or  the  supreme  judicial  court,  said  fsso',  284. 

3  courts  may  award  costs  to  either  party  to  be  paid  by  the  other,  or  to  ^^  'j^\fs, 

4  either  or  both  parties  to  be  paid  out  of  the  estate.     If  costs  are  awarded  |,^  ^"^57?^' 

5  to  be  paid  by  one  party  to  the  other,  said  courts,  respectively,  may  issue  §5  i4o,  ui. 

6  execution  therefor. 

R.  L.  163.  §  175. 
VACATING  PROCEEDINGS. 

1  Section  176.    Upon  petition  by  a  creditor  who  has  proved  his  claim  vacating 

2  the  court  may  order  the  proceedings  to  be  stayed  and,  after  notice  and  a  i848!'304f|  i3. 

3  hearing,  if  no  objection  is  made  by  the  debtor  or  any  such  creditor,  enter  p.l.is^.'lu": 

4  an  order  vacating  all  proceedings  therein. 

R.  L.  163,  §  176.  3  Gray.  531.  6  Gray,  243.  129  Mass.  129. 

RETURNS. 

1  Section  177.     Each  register  shall  on  or  before  the  tenth  day  of  each  Returns  by 

2  month  make  a  return  to  the  state  secretary  of  the  name,  residence  and  isl'ttTes,  §  3. 

3  occupation  of  each  person  by  or  against  whom,  as  an  insolvent  debtor,  a's.'ns^'uai: 

4  and  of  the  name  of  each  corporation,  the  kind  of  business  for  which  it  fgg^  g'J;  ^  ^^'^ 

5  was  organized,  the  place  or  places  where  its  business  was  principally  done,  R ^^^  i^^. 

6  by  or  against  which,  as  an  insolvent  corporation,  a  petition  has  been 

7  filed  in  his  court  during  the  month  last  preceding,  with  the  dates  of 

8  such  petitions.     The  secretary  shall  enter  such  returns,  conveniently  for 

9  reference,  in  a  book  open  to  public  inspection. 


CHAPTER    217. 

JUDGES  AND  REGISTERS  OF  PROBATE   AND  INSOLVENCY. 


Sect 

Sect 

1. 

Judges. 

11. 

2. 

Two  judges  in  certain  counties. 

3. 

Special  judges,   appointment  of  and 
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Sect. 
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29.  Clerk  in  Middlesex  county. 
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Judges. 
1858.  93,  §  1. 
G.  S.  119,  §  1. 
P.  S.  1.58,  §  1. 
R.  L.  164,  §  1. 


Section  1.  In  each  county  except  Suffolk,  INIiddlesex,  Essex  and  1 
Worcester,  there  shall  be  one  judge  of  probate  and  insolvency,  in  this  2 
chapter  called  the  judge  of  probate.  3 


1907,  442,  5  1- 


1908,  541,  §  I. 


Two  judges 
in  certain 
counties. 
1859,  110,  5  1. 
G.  S.  119,  §  3. 
P.  S.  158,  §  3. 

1893,  379. 

1894,  527,  §  1. 
R.  L.  164, 
§§2.4. 

1907,  442,  §  2. 

1908,  541,  §2. 
15  Gray,  459. 


Section  2.     There  shall  be  two  judges  of  probate  in  each  of  the  1 

counties   of   Suffolk,    Middlesex,    Essex   and   Worcester.     The   senior  2 

judge  shall  be  the  first  judge  in  each  county,  to  whom,  and  to  his  sue-  3 

cessors,  all  bonds  required  by  law  to  be  given  to  the  judge  of  probate  4 

for  said  counties  shall  be  made  payable.     The  probate  court  and  the  5 

court  of  insolvency  for  said  counties  may  be  held  by  one  or  both  of  6 

the  judges,  and,  when  so  held,  shall  have  and  exercise  all  the  powers  and  7 

jurisdiction  committed  to  the  respective  courts.     The  judges  shall  so  ar-  8 

range  the  performance  of  their  duties  as  to  insure  a  prompt  and  punctual  9 

discharge  thereof.     The  judges  may  perform  each  other's  duties  when  10 

necessary  or  convenient.     Simultaneous  sessions  of  the  courts  in  said  11 

counties  may  be  held  if  public  convenience  requires.     Citations,  orders  of  12 

notice  and  all  other  processes  issued  by  the  register  of  probate  and  in-  13 

solvency,  in  this  chapter  called  the  register,  for  any  of  said  counties,  14 

shall  bear  teste  of  the  first  judge  of  said  court.     Deposits  or  investments  15 

made  in  the  name  of  the  judge  of  probate  shall  be  in  the  name  of  the  16 

first  judge  of  the  court,  and  shall  be  subject  to  the  order  of  the  court.  17 


Special  judges, 
appointment 
of  and  pro- 
visions for 
holding  court. 

1908.  110. 

1909,  166. 
1913.  211. 
1924,  375. 
1926,  97,  5  1. 


Section  3.     There  shall  be  a  special  judge  of  probate  and  insolvency  1 

in  each  of  the  counties  of  Berkshire,  Dukes,  Franklin,  Hampshire,  Hainp-  2 

den  and  Middlesex,  who  may  perform  the  duties  of  the  judge  of  probate  3 

in  the  county  for  which  he  is  appointed,  in  cases  of  vacancy  in  office,  4 

sickness,  disability  on  account  of  interest  of  such  judge,  or  whenever  the  5 

judge  in  a  writing  filed  with  the  register  requests  the  special  judge  to  6 

perform  his  duties;    or,  in  case  of  the  absence  of  the  judge  from  the  7 

county,  whenever  the  register,  in  a  writing  certifying  such  absence,  shall  8 

so  request.     The  register  shall  certify  upon  the  records  of  the  court  9 
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10  the  number  of  days,  the  dates  upon  which,  and  the  occasions  for  which, 

11  the  duties  of  the  judge  are  performed  by  the  special  judge;  and  when  the 

12  occasion  is  that  of  sickness,  absence  from  the  county,  interest  or  other 

13  legal  disqualification,  or  vacancy  in  office,  he  shall  certify  the  same  to  the 

14  comptroller. 

1  Section  4.    There  shall  be  in  each  county  a  register  of  probate  and  prubatflnd 

2  insolvency,  who  shall  hold  office  for  six  years  beginning  with  the  first  '"85"g'g3"'*5 4 

3  Wednesdav  in  January  in  the  vear  succeeding  his  election,  and  until  his  g  s.'io'm. 

4  successor  is  qualined. 

1S90,  423,  I  191.  1907.  560.  §§  .353,  456.  1918,  114,  I  2. 

1893,  417,  §  252.  1913,  835,  §§  391,  503.  1919,  269,  S  26. 

1898,  548,  §  316.  1917,  255,  5  1.  1931,  426,  §  284. 
R.  L.  11,  §  319. 

1  Section  5.     Each  judge  of  probate  and  each  register,  before  entering  paths  of 

2  upon  the  performance  of  his  official  duties,  in  addition  to  the  oaths  pre-  and  register. 

3  scribed  by  the  constitution,  shall  take  and  subscribe  an  oath  that  he  ^°6,lrt^'i.^' 

4  will  faithfully  discharge  said  duties  and  that  he  will  not  during  his  con-  amend.  6. 

5  tinuance  in  office,  directly  or  indirectly,  be  interested  in,  or  benefited  by,  aS'Tw?""' 

6  the  fees  or  emoluments  which  may  arise  in  any  suit  or  matter  pending  in  i8i|.  i9o, }  2. 

7  either  of  the  courts  of  which  he  is  judge  or  register,  respectively.    Such  §§  21, 26. 

8  oath  shall  be  filed  in  the  registry  of  probate  of  the  county  for  which  he  }§  12,  le." 

9  is  appointed  or  elected. 

1858.93,    §§2.3,5.  P.  S.  158,  §§  2,  6. 

G.  S.  119,  §§  2,  7.  R.  L.  164,  §§  3,  10. 

1  Section  G.     No  judge  of  probate,  register,  assistant  register  or  person  Judge. 

2  employed  in  any  registry  of  probate  and  insolvency  shall  be  interested  in,  toTe'dis-  " ' 

3  or  benefited  by,  the  fees  or  emoluments  which  may  arise  in  any  matter  'uirTa^'^' 

4  pending  before  the  probate  court  or  court  of  insolvency  of  his  county;  }|}f'i9o,  54. 

5  nor  shall  he  act  as  counsel  or  attorney,  either  in  or  out  of  court,  in  any  ?5|g*|.j 

6  matter  pending  before  said  courts  or  in  an  appeal  therefrom;   nor  shall  1856,284. 

7  he,  except  as  otherwise  provided,  be  appointed  executor,  administrator,  i858.'93.' 

8  guardian,  conservator,  commissioner,  appraiser  or  assignee  of  or  upon  c;  s.  i'i9i 

9  an  estate  within  the  jurisdiction  of  his  court;   nor  shall  he  be  interested  1879,292,  §1. 

10  in  the  fees  or  emoluments  arising  from  any  of  said  trusts;  and  no  judge  ^^  ^lii.Yii. 

11  shall  be  retained  or  emploved  as  counsel  or  attornev,  either  in  or  out  of  J^.'^^s- , 

,   .    ,  I  ,  ^  .  ,  5  Pick.  483. 

12  court,  in  any  suit  or  matter  which  may  depend  on  or  in  any  way  relate  to_9  Pi^k.  287. 

13  a  decision,  warrant,  order  or  decree  made  or  passed  by  him;   nor  for  or  22Pick;507; 

14  against  an  executor,  administrator,  guardian  or  conservator  appointed  3Cush.352.' 

15  within  his  jurisdiction,  in  any  action  or  suit  brought  by  or  against  the  105 "1853^219. 

16  executor,  administrator,  guardian  or  conservator  as  such;    nor  in  any  noMass.  i89. 

17  action  or  suit  relating  to  the  official  conduct  of  such  party;   nor  for  or 

18  against  a  creditor,  debtor  or  assignee,  in  a  cause  or  matter  arising  out  of 

19  or  connected  with  any  proceedings  before  him;  nor  in  an  appeal  in  such 

20  cause  or  matter. 

1  Section  7.     If  a  judge  or  register  desires  to  be  appointed  guardian  of  r"g1ffe?may 

2  his  minor  child,  who  is  an  inhabitant  of  or  resides  in  the  same  county,  besippointed 

01  *  1  1  I      II        1  T  •  1   gnardian  ol 

3  such  appointment  may  be  made,  and  all  subsequent  proceedings  in  regard  tis  minor 

4  thereto  had,  in  the  probate  court  of  an  adjoining  county. 

1870,  263.  P.  S.  158,  §  22.  R.  L.  164,  §  26. 

1  Section  8.     If  a  judge  of  probate  is  unable  to  perform  his  duties,  or  Assistance  of 

2  any  part  of  them,  from  sickness,  interest  or  other  legal  disqualification,  i7s3'^46,T3. 
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1810,  36. 
1817,  190.  §  5. 
R.  S.  83,  §  15. 
1856,  284,  §  5. 
G.  S.  119,  §4. 
P.  S.  158,  §  4. 
1892,  337,  I  1. 
1894,377,  §  1. 
1899,  345,  I  1. 
R.  L.  164,  §  5. 

1904,  401,  5  1. 

1905,  92. 

1912,  322. 

1913.  70. 

105  Mass.  219. 
110  Mass.  189. 
246  Mass.  464. 
1  Op.  A.  G. 
232. 


or  if,  in  his  opinion,  the  court  requires  the  assistance  of  another  judge,  or  3 

if  there  is  a  vacancy  in  the  office  of  judge  of  probate,  or  if  the  judge  is  4 

absent,  his  duties,  or  such  of  them  as  he  may  request,  shall,  if  there  is  no  5 

special  judge  of  probate  in  said  county  ready  to  act,  be  performed  in  6 

the  same  county  by  the  judge  of  probate  of  any  other  county  who  may  7 

be  designated  by  the  judge,  or,  in  case  of  his  failure  so  to  designate,  who  8 

may  be  designated  by  the  register  from  time  to  time  as  may  be  necessary;  9 

but,  unless  objection  is  made  by  an  interested  party  before  the  decree  is  10 

made,  any  case  may  be  heard  and  determined  out  of  said  county  in  the  11 

performance  of  such  duties  by  such  other  judge,  who  may  send  his  decree  12 

to  the  registry  of  probate  for  the  county  where  the  case  is  pending.  13 

Two  or  more  simultaneous  sessions  of  the  court  may  be  held,  the  fact  14 

being  so  stated  upon  the  record.  15 


Decree  out 
of  county. 
1898,  131. 
R.  L.  164,  5  9. 
15  Gray.  459. 


Section  9.     A  judge  of  probate  may,  in  any  case  in  which  a  decree,  1 

order  or  allowance  can  be  made  without  a  hearing,  and  in  any  case  2 

after  a  hearing,  make  such  decree,  order  or  allowance,  and  approve  3 

bonds,  at  any  place  in  the  commonwealth,  with  the  same  effect  as  if  so  4 

made  and  approved  in  his  county;    and  if  such  judge,  under  the  pre-  5 

ceding  section,  acts  in  a  county  other  than  his  own,  such  decree,  order  6 

or  allowance  may  be  signed,  and  bonds  approved,  outside  the  county  7 

where  he  may  ha^'e  been  designated  to  act.     This  section  shall  not  affect  8 

the  validity  of  any  decree,  order  or  allowance  signed  or  bond  approved  9 

prior  to  March  third,  eighteen  hundred  and  ninety-eight.  10 


Bonds  to 
acting  judge. 
1859.  110,  §  3. 
G.  S.  119,  §  5. 
P.  S.  158,  §  5. 
R.  L.  164,  §  8. 


Inspection  of 
records,  etc., 
by  judges  and 
liability  on 
bonds  of 
registers  and 
assistant 
registers. 
1861.  95. 
P.  S.  158, 
5§ 15-17. 
R.  L.  164, 
§§21-23. 


Section  10.     Bonds  required  to  be  given  to  the  judge  of  probate  1 

shall  be  given,  in  case  of  vacancy  in  the  office  of  judge,  to  the  acting  2 

judge,  and  to  his  successors  in  office,  and  all  business  shall  be  done  in  his  3 

name  or  in  the  name  of  the  probate  court  or  the  court  of  insolvency  for  4 

the  county  where  the  case  or  matter  is  pending;    but  bonds  may  be  5 

approved,  and  other  acts  required  to  be  done  or  certified  by  the  judge  6 

may  be  done  or  certified,  by  the  acting  judge.  7 

Section  11.     Judges  of  probate  shall  semi-annually  inspect  the  do-  1 

ings  of  the  registers  of  their  courts,  and  see  that  the  records  and  files  2 

are  made  up  seasonably  and  kept  in  good  order;  and  if  the  records  are  3 

left  incomplete  for  more  than  six  consecutive  months,  such  neglect,  4 

unless  caused  by  illness  or  casualty,  shall  be  adjudged  a  forfeiture  of  5 

the  bond  of  the  register.     In  case  of  any  neglect  causing  a  forfeiture  of  6 

the  bond  of  the  register  or  assistant  register,  the  judge  shall  forthwith  7 

give  written  notice  thereof  to  the  state  treasurer,  who  shall  thereupon  8 

cause  the  bond  to  be  put  in  suit;  and  the  amount  recovered  in  such  suit  9 

shall  be  applied  to  the  expense  of  making  up  the  deficient  records  under  10 

the  direction  of  the  court  in  whose  records  the  deficiency  exists,  and  the  11 

surplus,  if  any,  shall  be  carried  into  the  account  of  such  treasurer.     This  12 

section  shall  not  exempt  registers  or  assistant  registers  from  an  action  for  13 

any  other  breach  of  their  bond,  or  from  other  liability  for  neglect  or  mis-  14 

conduct  in  office.  15 


Bond  of  Section  12.     Each  register  shall  give  bond  to  the  state  treasurer  for    1 

1762-3,' 24, 5  2.  the  faithful  performance  of  his  official  duties,  in  a  sum  not  less  than  one    2 
R.  s.'83.'  §  21.    thousand  nor  more  than  ten  thousand  dollars,  as  ordered  by  the  judge,     3 

1856,  284,  §  12 

1857,  15. 


with  one  or  more  sureties  approved  by  him. 

1858,93,55  5,8.  G.  S.  119,  §8.  P.  S.  158,  6  7. 


R.  L.  164,  5  11. 
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1  Section  1.3.     Upon  the  death,  resignation,  removal  or  absence  of  the  Temporary 

2  register,  if  there  is  no  assistant  register,  or  if  he  also  is  absent,  the  judge  isTt^Ygo,  §  2. 

3  shall  appoint  a  temporary  register  to  act  until  a  register  is  qualified,  or  §'§23-2^5. 

4  until  the  disability  is  removed.     Such  temporary  register  shall  be  sworn  284f'§Fu.^i5.' 

5  before  the  judge,  and  a  certificate  thereof,  with  his  appointment,  shall  j^^l'l^j  g 

6  be  recorded  with  the  proceedings  of  each  court  in  which  he  acts. 

G.  S.  119,  §§14.  15.  P.  S.  158,  §§  19,  20.  R.  L.  164,  §  24. 

1  Section  14.     The  register  shall  certify  upon  his  records  and  to  the  Registers  shall 

2  comptroller  the  number  of  days,  the  dates  upon  which,  and  the  occasions  amount  of 

3  for  which,  the  duties  of  the  judge  of  probate  are  performed  by  a  judge  i'lsg'^uo,  j  2. 

4  of  another  county  under  section  eight. 

G.  S.  119.  §5.  1894,  377,  §2.  R.  L.  164,  §  6. 

P.  S.  158.  §  5.  1899,  345,  §  2.  1931,  394,  §  207. 

1892.  337,  §  2. 

1  Section  15.    The  register  shall  have  the  care  and  custody  of  all  °g'^ter°' 

2  books,  documents  and  papers  pertaining  to  his  court,  or  deposited  with  ^"^' ^^^  °^ 

3  the  records  of  insolvency  or  filed  in  the  registry  of  probate,  and  shall  i8i7,  i90.§2. 

4  carefully  preserve  them  and  deliver  them  to  his  successor.     He  may,  isse,  284,  §  i3. 

5  with  the  approval  of  the  county  commissioners  and  at  the  expense  of  o^t  ii9,  f io. 

6  the  county,  cause  copies  of  the  indexes,  or  new  indexes,  to  the  records  fgrio/iso.^*' 

7  which  are  in  his  custody,  to  be  printed  and  sold  at  a  price  not  less  than  f^^-^  ||||  |  \^ 

8  thecostof  paper,  printing  and  binding.     He  shall  perform  all  other  duties, 

9  pertaining  to  his  office,  required  by  law  or  prescribed  by  the  judge.     He 

10  may  attest  the  records  by  the  volume,  and  the  attestation  shall  be  suf- 

11  ficient  when  the  volume  containing  the  same  bears  the  attest,  with  the 

12  written  signature  of  the  register  or  other  person  lawfully  authorized. 

1  Section  16.     The  register  shall,  except  as  herein  provided,  send  by  Register  to 

2  mail  to  the  commissioner  of  corporations  and  taxation  a  copy  of  every  copies  of 

3  inventory  and  appraisal  filed  in  his  court  by  an  executor,  administrator  e'te'!°toc'om- 

4  or  trustee,  within  thirty  days  after  the  filing  of  the  same.     The  register  ™  po™don3 

5  shall  also,  within  the  same  period,  send  by  mail  to  said  commissioner  a  ^"^ '("gtJf"' 

6  copy  of  the  will  of  the  decedent,  if  such  has  been  allowed  by  the  probate  i|9i.  42s,  §  lo. 

7  court.     The  register  shall  also  furnish  such  copies  of  papers  in  his  office  r.  l'.  is,  ' 

8  as  the  commissioner  shall  require,  and  shall  furnish  information  as  to  1907.  563. 

eCiQli      Oft 

9  the  records  and  files  in  his  office  in  such  form  as  the  commissioner  may  i908,'268'.    \ 

10  require.     A  refusal  or  neglect  by  the  register  so  to  send  a  copy  of  such  '^"fs.^H:'  '^ ' 

11  inventory  and  appraisal  or  to  furnish  such  copies  or  information  shall  be  f 9,9*350,^ 

12  a  breach  of  his  official  bond;  but  the  commissioner  may  excuse  him  from  pj'-'pQ 

13  sending  copies  of  inventories  and  of  wills  of  estates  no  part  of  which,  in  40,  52. 

14  his  judgment,  appears  to  be  subject  to  a  tax  under  chapter  sixty-five. 

10  If  an  executor,  administrator  or  trustee  fails  to  file  said  inventory  and 

16  appraisal  within  three  months  from  the  date  of  his  appointment,  the 

17  register  shall  within  thirty  days  after  the  ex-piration  thereof  notify  the 

15  commissioner  of  such  failure. 

1  Section  17.     The  register  shall  forthwith  report  to  the  state  secretary  Register  to 

2  a  vacancy  in  the  office  of  assistant  register  and  the  name,  residence  and  [„  rfRce  o'f'""^^ 

3  date  of  appointment  of  the  person  appointed  to  fill  such  vacancy.  IppSntmeTt'* 

1880,  139,  5  4.  P.  S.  158,  §  13.  R.  L.  164,  §  19.  thereto. 

1  Section  18.    The  register  shall  furnish  copies  of  records  or  other  Register  to_  ^ 

2  papers  in  his  custody  and  shall  collect  the  legal  fees  therefor.  1393, 469,  §  2'. 

R.  L.  164.  §  15. 
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Register  to 
send  notice  of 
charitable, 
etc.,  trusts  to 
public  welfare 
department. 
1915,  14. 
1919,  350,  §  87. 


Section  19.  Whenever  any  instrument  creating  or  increasing  an  es- 
tate or  fund  for  benevolent,  charitable,  humane  or  philanthropic  pur- 
poses is  filed  for  record  in  a  registry  of  probate,  the  register  shall  forth- 
with send  to  the  department  of  public  welfare  a  statement  setting  forth 
the  book  and  page  in  the  registry  where  the  instrument  is  recorded, 
with  the  name,  if  any,  of  the  estate  or  fund,  and  further  stating  by  whom 
said  estate  or  fund  has  been  created  or  increased,  and  by  whom  it  is  to 
be  administered. 


Register  to 
account. 


Section  20.    The  register  shall  annually,  on  the  first  Mondays  of  1 

R  ^L  164  §  16  January,  April,  July  and  October,  account  for  and  pay  over  to  the  state  2 

treasurer  all  fees  and  compensation  which  have  been  received  by  him  3 

otherwise  than  by  salary.  4 


Register  may 
receive  peti- 
tions and 
issue  citations. 
1860,  163. 
1863,  156,  §  1. 
P.  S.  158,  5  9. 
R.  L.  164,  §  13. 


Section  21.     He  may  at  any  time  receive  and  place  on  file  petitions  1 

and  applications  to  the  probate  court  or  the  court  of  insolvency,  and  may  2 

issue  orders  of  notice  and  citations  in  like  manner  and  with  like  effect  as  3 

if  issued  by  the  judge;  but  if  the  judge  considers  such  notice  insufficient,  4 

he  may  order  further  notice.  5 


i?swttta™h-^         Section  22.    The  register  may  issue  process  of  attachment  and  of  1 

ments,  appoint  exccutiou,  and  all  other  processes  and  all  warrants,  letters  and  licenses  2 

1881, 215.' §  2.'  necessary  to  carry  into  effect  any  order  or  decree  of  the  courts,  and  they  3 

1894, 199.      '  may  run  into  any  county  and  shall  be  executed  and  obeyed  throughout  4 

1915, 26*' '  ^*'  the  commonwealth.    A  facsimile  of  his  signature  imprinted  by  him  on  5 

all  such  warrants,  letters  and  licenses  and  all  processes  except  executions  6 

shall  have  the  same  validity  as  his  written  signature.     He  may  ap-  7 

point  appraisers  to  make  any  inventory  required  to  be  returned  to  said  S 

courts.  9 


Assistant 
registers. 
Const,  pt.  2, 
c.  6,  art.  1. 
Const, 
amend.  6. 
(Const.  Rev. 
art.  149.) 
1858,  93. 
§§6,8. 

G.  S.  119,  §  11. 
P.  S.  158,  §  11. 
1893,  151,  §  1. 

1898,  234. 

1899,  191,  §  1. 

1900,  144,  §  1. 


Section  23.     The  judges  of  probate  for  each  county  except  Dukes  1 

and  Nantucket  may  appoint  an  assistant  register  of  probate  and  in-  2 

solvency,  in  this  chapter  called  the  assistant  register,  who  shall  hold  office  3 

for  three  years  unless  sooner  removed  by  the  judge.     Before  entering  4 

upon  the  performance  of  his  duties,  an  assistant  register  shall  take  the  5 

oath  prescribed  by  the  constitution,  and  shall  give  bond  to  the  state  6 

treasurer  for  the  faithful  performance  of  his  official  duties  in  a  sum  not  7 

less  than  five  hundred  nor  more  than  five  thousand  dollars,  as  ordered  8 

by  the  judge,  with  one  or  more  sureties  approved  by  him.  9 

R.  L.  164,  §  17.        1907,  207,  §  1;  442,  §§  3,  6. 


1904,  286,  §  1. 


1909,  248. 


1912,  332. 
1923,  164,  §  1. 


Second 
assistant 
registers. 
1905.  323. 
1908,  231. 
1910,  266. 
1912,  498. 
1916.  264. 
1918,  4. 


Section  24.     The  judges  of  probate  for  the  counties  of  Essex,  Nor-  1 

folk,  Hampden,  Middlesex,  Suffolk  and  Worcester  may  appoint  a  second  2 

assistant  register  for  their  respective  counties,  who  shall  hold  office  for  3 

three  years  unless  sooner  remo\ed  by  the  judge.     They  shall  be  sub-  4 

ject  to  the  laws  relative  to  assistant  registers.  5 


1923,  164, 


1928,  223,  §  1. 


1930,  371.  §  1. 


Section  24 A. 


county. 
1927,  209, 


The  judges  of  probate  for  the  county  of  Suffolk  may     1 

2 
3 


Third  as- 

in  Suffolk         appoint  a  third  assistant  register  for  said  county,  who  shall  hold  office  for 
§  1.    three  years,  unless  sooner  removed  by  the  judges.     He  shall  be  subject 


to  the  laws  relative  to  assistant  registers. 


Chap.  217.]    judges  and  registers  of  probate  and  insolvency.  2731 

1  Section  25.     The  judges  of  probate  for  Middlesex  county  may  ap-  Third  and 

2  point  a  third  and  a  fourth  assistant  register  for  said  county,  who  shall  registerTm 

3  hold  office  for  three  years  unless  sooner  removed  by  the  judges.     They  muluy^'^'' 

4  shall  be  subject  to  the  laws  relative  to  assistant  registers. 

1909,  494.  1923,  164,  §  3.  1927,  193,  §  1. 

1  Section  26.    The  signing  of  the  name  of  anv  second,  third  or  fourth  official 

i-nii  I  1'  ■  ((  *..  *xM     signature  01 

2  assistant  register   rollowed   by   the  designation,      assistant  register   ,  assistant 

3  shall  be  a  sufficient  official  signature. 

1905,  323.  1909.  494.  1912,  49S. 

1908,231.  1910,266.  1931,  426,  §  285. 


register. 


1  Section  27.    An  assistant  register  shall  perform  his  duties  under  the  Duties  of 

2  direction  of  the  register,  and  shall  pay  over  to  him  all  fees  and  amounts  ^Sste" 

3  received  as  such  assistant.     He  may  authenticate  papers  and  perform  j^'f.'y.^' 

4  such  other  duties  as  are  not  performed  by  the  register.     In  case  of  the  p.l  /sl;^^^^ 

5  absence,  neglect,  removal,  resignation  or  death  of  the  register,  the  as-  Jgy^/;,®*'  ^?^- 

6  sistant  may  complete  and  attest  any  records  remaining  unfinished  and 

7  may  act  as  register  until  a  new  register  is  qualified  or  the  disability 

8  removed. 

1  Section  27A.     The  judges  of  probate  for  Suffolk  countv  mav  appoint  .\ppointment 

*'  *  of  oprnitUiGnt 

2  and  at  their  pleasure  remove  a  permanent  officer  to  perform  the  duties  officer  to  act 

3  prescribed  by  section  fifty-six  A  of  chapter  two  hundred  and  fifteen  and  ad f ilem 'in° 

4  such  other  duties  as  said  judges  may  determine.     Such  officer  shall  be  f9f4,"l9j."§'2.' 
.5  allowed  such  sums  for  necessary  traveling  and  other  expenses  as  may  be  'j^^o,  400, 

6  approved  by  the  judges.     The  salary  and  expenses  of  such  officer  shall  issi.soi,  §25 

7  be  paid  by  the  county  of  Suffolk. 

1  Section  28.     The  register  for  Suffolk  county  may,  subject  to  the  Deputy  assist- 

2  approval  of  the  judges  of  probate  for  said  county,  appoint  a  clerk  and  andderkin 

3  may  remove  him  at  pleasure.     Said  register  may,  subject  to  like  ap-  fgfs.'ifg."''** 

4  proval,  designate  two  employees  as  deputy  assistant  registers  with  the  r.l.\m,\\"8. 

5  same  powers  as  assistant  registers  and  may  revoke  any  such  designation  i^^s,  246. 

6  at  pleasure. 

1  Section  29.     The  register  for  Middlesex  county  may,  with  the  ap-  cierkin 

2  proval  of  the  judges  of  probate  for  said  county,  appoint  a  clerk  who  county. 

3  may  administer  such  oaths  required  in  probate  proceedings  as  are  not  \'q{q]  076,  §  1. 

4  prescribed  by  law  to  be  administered  by  the  judge  or  register,  and  shall 
.5  perform  such  clerical  and  other  duties  as  may  be  required  by  the  register, 

0  with  the  approval  of  the  judges,  and  he  may  be  removed  by  the  register 

7  with  the  consent  and  approval  of  the  judges  in  the  manner  provided  by 

8  section  forty-three  of  chapter  thirty-one. 

1  Section  30.     The  judges  of  probate  for  Suffolk  county  shall,  and  ^Hiiddiesex. 

2  the  judge  of  probate  for  Pljinouth  county  may,  appoint  an  officer  to  1^™^"''*'"^ 

3  attend  the  sessions  of  the  probate  court  and  court  of  insolvencv  of  the  ™';"'',<'^^ 

,.,,..1  1  I'l  1844,  14U. 

4  countv  tor  which  he  is  appointed,  and  mav  at  their  pleasure  remove  i8S7,  ise. 
.5  him  and  fill  any  vacancy  caused  by  removal  or  otherwise.     The  sheriff  of  isgs',  i46. 

6  Middlesex  county  may  appoint,  subject  to  the  approval  of  the  judges  of  r.^l.  im, 

7  probate  for  said  county,  two  officers  to  serve  as  court  officers  for  at-  f^04!'272. 

5  tendance  at  the  sessions  of  the  probate  court  and  court  of  insolvency  in  JJjOB,  i^- 

9  said  county.     Each  court  officer  appointed  hereunder  for  Suffolk  and  }^}||f^- 
10  Middlesex  counties  shall  give  bond  with  sufficient  sureties  approved  by  a  1920!  383. 
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1930,  400, 
5§  5,7-9. 
19.-51,  301, 
§25A. 


judge  of  his  court  for  the  faithful  performance  of  his  duties,  in  the  sum  of  11 
one  thousand  dollars  payable  to  the  county  treasurer  in  Suffolk  county,  12 
and  in  the  sum  of  ten  thousand  dollars  payable  to  the  sheriff  in  Middle-  13 
sex  county.  The  court  officer  for  Plymouth  county  shall,  if  required  by  14 
the  court,  give  a  bond  payable  to  said  county  for  the  faithful  per-  1.5 
formance  of  his  duties  with  sureties  satisfactory  to  the  court.  Each  16 
officer  appointed  hereunder  shall  serve  the  orders,  precepts  and  proc-  17 
esses  issued  by  the  probate  court  for  which  he  is  appointed  or  by  a  judge  18 
thereof;  and",  except  in  Plymouth  county,  shall  at  the  expense  of  his  19 
county  be  furnished  with  a  uniform  such  as  the  court  shall  order,  which  20 
he  shall  wear  while  in  attendance  on  said  courts.  21 


Messengers 
in  Middlesex 
county. 
1901.  369 


Section  31.  The  judges  of  probate  for  Middlesex  county  may  ap-  1 
P"'"t  t'^o  messengers  for  the  court  of  probate  and  insolvency  for  said  2 
R.  l'.  164,  §  35.  county,  may  remove  them  at  their  pleasure,  and  may  fill  vacancies  caused  3 
1918, 166'  _^  by  removal  or  otherwise.  Said  messengers  shall  wait  upon  said  court  4 
aiid  perform  such  duties  as  the  judges  may  direct,  including  duty  as 
court  officers  of  said  court.  They  shall,  while  in  attendance  on  said 
court,  wear  uniforms,  such  as  the  court  shall  order,  to  be  furnished  at  the 
expense  of  said  county. 


1919,  228;  372 

1930,  400, 
H  5,  7-9. 

1931,  301,  §  26 


Messenger  for 
Suffolk  county. 
1919,  42. 

1930,  400, 
§§  5,  7-9. 

1931,  301,  i  27. 


Messenger  for 
Hampden 
county. 
1931,  354,  §  1. 


Section  32.  The  judges  of  probate  for  Suffolk  county  may  appoint  a 
messenger  for  the  court  of  probate  and  insolvency  for  said  county,  may 
remove  him  at  their  pleasure,  and  may  fill  a  vacancy  caused  by  removal 
or  otherwise.  Said  messenger  shall  wait  upon  said  court  and  perform 
such  duties  as  the  judges  may  direct,  including  duty  as  court  officer. 
He  shall,  while  in  attendance  on  said  court,  wear  a  uniform,  such  as  the 
court  shall  order,  to  be  furnished  at  the  expense  of  said  county. 

Section  32A.  The  judge  of  probate  for  Hampden  county  may  ap- 
point a  messenger  for  the  court  of  probate  and  insolvency  for  said  county, 
with  salary  payable  by  the  county,  may  remove  him  at  pleasure,  and 
may  fill  a  vacancy  caused  by  removal  or  otherwise.  Said  messenger 
shall  wait  upon  said  court  and  perform  such  duties  as  the  judge  may 
direct,  including  duty  as  court  officer.  He  shall,  while  in  attendance  on 
said  court,  wear  a  uniform,  such  as  the  court  shall  order. 


1 

2 
3 
4 
5 
6 
7 

1 
2 

3 

4 
5 
6 
7 


Allowance  to 

registers  for 
assistance. 

1878,  119. 

1879,  292, 
1881,215, 
P.  S.  158, 
§§  23,  24. 

1885,  205;  304. 

1886,  114. 

1887,  39. 


§1. 


Section  33.  The  registers  for  the  several  counties  shall  annually  be 
allowed  for  assistance  in  their  several  counties,  to  be  paid  by  the  com- 
monwealth, such  sums  as  shall  annually  be  appropriated  by  the  general 
court.  All  employees  in  the  various  registries  of  probate  shall  be  sub- 
ject to  the  provisions  of  sections  forty-five  to  fifty,  inclusive,  of  chapter 
thirty. 


1888,  280. 

1889,  136:  209;  41S. 

1890,  192. 

1892,  230. 

1893,  151,  §1:344;  431. 

1894,  259;  322. 

1895,  174;  364;  459. 

1896,  219. 

1897,  317. 

1898,  117:  332. 

1899,  191,  §  2. 

1900,  144,  I  2. 

1901,  302. 


R.  L.  164,  §§  27-29, 
1902,  412. 

1904,  219:  281; 
286,  §  3;  387. 

1905,  183. 

1907,  206;  207,  5  2. 

1908,  319; 326-328; 
374;  396. 

1909,  331;  853:384. 

1910,  329;  335. 

1911,  452. 

1912,  160;  353. 

1913,  227;  386. 


1914,  359:  446; 
483:  559;  663. 

1915,  41,  §  1;  262. 
1916,125;  169; 
276,  §  1 

1917,  95;  123. 

1918,  140;  161. 

1919,  59;  236; 
310;  354. 

1920,  477:  .594:602. 

1921,  42,  §  1. 
1923,  362,  §  90. 
1931,301,  §104. 


Salaries 
of  judges. 
1823,  141. 


Section  34.     The  salaries  of  all  judges  of  probate  shall  be  paid  by  the     1 
commonwealth,  and,  except  in  Sufi'olk  county,  shall  be  based  upon     2 


Chap.  217.]    judges  and  registers  of  probate  and  insol\'ency. 
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3  population  as  determined  by  the  state  census  of  nineteen  hundred  and 

4  twenty-five,  as  follows: 

Judges. 

Population  of  County.  Salary. 

Under  25,000 $3,000 

25,000  to  100,000 4,500 

100,000  to  200,000 5,000 

200,000  to  300,000 0,000 

300,000  to  400,000 6,500 

400,000  to  600,000 7,000 

600,000  to  900,000 8,000 

1SS6.  183;  184;  189.  1900,408.  1917,336. 

1887,  72;  166.  1901.485.  1919,  353,  §§  1.  2,  7-9. 

1888.112.  R.  L.  164.  127.  G.  L.  (ed.  of  1920)  217, 

1889.  211;  251.  1904.286,5  2;  §§36,37. 

1890,  115.  4.55,  §§  1-4.  1921,  364. 

1893,  469,  §  1.  1907,  442,  §§  4,  6.  1922,  333,  §  4. 

1894,  352;  527,  §  3.  1911,  668.  1923,  362,  §  91; 

1897,  383.  1912,  378;  584;  585.        383.  §§  1,  2. 

1898,  280.  1914,  620.  1926,  380,  §§  1,  3,  4. 


1833 

R.  S. 

1856 

1858 

1859 

G.  S 

1864 

1867 

1874, 

269 

1881 

P.  S. 

1882 

18S3 

1884 

1885 

318. 


173. 

83.  §  49. 

284.  §  18. 
,  93.  §  13. 
,  178. 

119,  5  16. 
,  298. 

357,  §  1. 
,242; 
327;  369. 

253. 

158,  §  23. 
.  129. 
,  244. 

192;  248. 

165;  275; 


1  Section  35.     The  salaries  of  registers  and  all 

2  be  paid  by  the  commonwealth. 


1823,  141. 
1833,  173. 
R.  S.  83,  §  .50. 
1856,  284,  §  19. 

1858,  93,  §  14. 

1859,  178. 

G.  S.  119,  §  16. 
1864,  298. 
1867,  357,  §  1. 
1871,360. 
1874.  242;  269; 
1878,  119. 
P.  S.  158,  §  23. 
1882,  144. 
1884.  192;  248. 

1887,  259;  273. 

1888,  152. 


327;  369. 


1891.  91;  318. 

1S93,  151,  §  2;  469,  §  1. 

1898,  234. 

1899,  191,  §  2;  264. 

1900,  144,  §  1;  328;  347. 

1901,  485. 

R.  L.  164.  §  27. 

1904,  164.  §§  1-3; 
286,  §  2;  455,  §§  1-4. 

1905,  323. 

1906,  265. 

1907,  207,  §  1;  442,  §  5. 

1908,  231. 

1909,  431;  494. 

1910,  268. 

1911,  73;  445;  668. 

1912,  332;  378;  498;  654. 


assistant  registers  shall  salaries  of 

*=*  registers  and 

assistant 

1913,  791.  "'''^"'"■ 

1914,  620. 

1915,  280. 

1916,  276,  §  2. 

1917,  214;  336. 

1918,  284. 

1919,  353,  §§  3-6, 
8.  10,  12,  13. 

1920,  626. 

G.  L.  (ed.  of  1920)  217. 
§§  36-38. 

1921,  364. 

1922,  333,  §  4. 

1923,  362,  §  91;  383,  §  2. 

1926,  380,  U  2-4. 

1927,  198,  §  2. 
1931,  301,  §  106. 


1      Section  36.     [Repealed,  1926,  380,  §  3.] 
1      Section  37.     [Repealed,  1926,  380,  §  4.] 


1  Section  38.     In  Suffolk  county  the  salaries  of  the  judges  of  probate  Salaries  of 

2  shall  be  ninety-five  hundred  dollars.  i"iffo?k'" 

1823.141.  p.  8.158,5  23.  1917,336.  county. 

R.  S.  83,  §  49.  1885,  203.  1918.  284. 


1858,  93.  §  13. 
G.  S.  119,  §  16. 
1864,  298. 
1867.  357.  5  1. 
1871,  277. 


1885,  203. 
1893,  469,  §  1. 
R.  L.  164.  §  27. 
1904,  455.  §5  1-3. 

1911,  668. 

1912,  585. 


1919,  353,  5  11. 

1920,  623. 

1926,  380.  §  5. 

1927,  209,  5  2. 
1931,301,  5  107. 


1  Section  39.     The  compensation  of  court  oflBcers  for  attendance  at  Compensation 

2  sessions  of  the  probate  courts  and  of  messengers  for  said  courts,  whose  officers  and 

3  appointment  is  authorized  by  law,  shall  be  paid  by  their  respective  coun-  isflf  ilo"' 

4  ties. 


1887,  156. 
1894,  66. 

1898,  146. 

1899,  423. 
1901,  369. 

R.  L.  164,  §5  33-35. 
1904,  272. 


1906,  149;  193. 

1911,  302. 

1912,  658, 

1913,  616. 

1917,  253;  335,  §  2. 

1918,  166;  260,  §  1. 


1919,  42;  228;  276;  372. 

1920,  383;  494. 

1921,  42,  §  2. 
1924.  415,  5  1. 

1930,  400,  65  5,  7-9. 

1931,  301,  5  28. 


1  Section  40.     A  judge  performing  anv  dutv  under  section  eight  shall  Compensation 

...  •  P  1  ii'i'i'.^  1  1  .        of  judges  for 

2  receive  rrom  the  commonwealth,  in  addition  to  the  amount  othenvise  certain  duties. 

3  allowed  him  by  law,  twenty-five  dollars  for  each  day  that  he  performs  1894!  377!  5  3! 

4  such  duties,  and  shall  be  reimbursed  by  the  commonwealth  for  his  travel-  r^^l.  uh.  5  f. 

5  ing  expenses  necessarily  incurred  in  the  performance  of  such  duties. 

1904,  401,  5  2.  1923,  384.  1924.  376.  1  Op.  A.  G.  232. 
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[Chaps.  217,  218. 


Compensation 

of  special 

judges. 

1908.  110,  §2. 

1913,211. 

1926,  97,  5  2. 


Traveling 
expenses. 
1896.  316. 
E.  L.  164,  5  30. 


Compensation 
of  temporary 
register. 
Certain  fees, 
etc.,  forbidden. 
1817,  19U,  §  2. 
1823,  141,  §  3. 
R.  S.  S3, 
§§24,52. 

1856,  284, 
§§  14,21. 

1857,  274,  §  2. 

1858,  93, 
§§2,3,  5. 
G.  S.  119. 
§§  17,  18. 
P.  S.  158. 
5§  25,  26. 
R.  L.  164, 
§§31,32. 


Section  41.     Except  as  hereinafter  provided,   whenever  a  special  1 

judge  holds  a  session  of  the  probate  court  or  court  of  insolvency,  he  shall  2 

receive  from  the  commonwealth  the  same  compensation  that  a  judge  of  3 

probate  for  another  county  would  be  entitled  to  receive  for  the  same  4 

service.    The  special  judge  of  probate  and  insolvency  for  Dukes  county  5 

shall  be  paid  his  actual  traveling  expenses  necessarily  incurred  in  the  6 

performance  of  his  duties,  irrespective  of  the  place  of  holding  and  at-  7 

tending  court,  and  also  ten  dollars  for  each  day's  service.     Compensa-  S 

tion  for  sitting  in  the  place  of  tlie  judge  of  probate  for  said  county  in  9 

excess  of  thirty  days  in  any  one  year  shall  be  deducted  by  the  comptroller  10 

from  the  salary  of  the  judge.  11 

Section  42.     Judges  and  registers  shall  receive  from  their  respective  1 

counties  their  actual  and  proper  traveling  expenses  incurred  by  them  in  2 

the  performance  of  their  official  duties  in  holding  and  attending  court  at  3 

a  place  other  than  that  where  the  registry  of  probate  is  situated,  upon  4 

an  itemized  statement  of  such  expenses  being  certified  to,  and  approved  5 

by,  the  county  commissioners  of  their  respective  counties.  6 


Section  43.  A  temporary  register  shall  be  entitled  to  the  same  com- 
pensation as  the  register,  and  shall  be  paid  by  him  if  the  appointment  is 
caused  by  his  absence;  but  if  the  appointment  is  caused  by  his  death, 
removal  or  resignation,  the  temporary  register  shall  be  paid  by  the  com- 
monwealth. No  judge  or  register  shall  receive  any  fee  or  compensation 
in  addition  to  his  salary  for  holding  or  attending  courts  or  acting  as 
judge  or  register  in  any  county,  nor  for  anything  done  in  his  official 
capacity,  except  as  ex-pressly  provided  by  law,  but  any  judge  of  pro- 
bate assisting  another  judge  in  the  performance  of  his  duties  may 
receive  compensation  from  him,  if  not  entitled  to  receive  it  from  the  10 
commonwealth.  1 1 

1906,  59. 


CHAPTER    218 

DISTRICT  COURTS. 


Sect, 
territorial  jurisdiction  and  powers. 

1.  Territorial  jurisdiction  and  place  of 

holding  court. 

2.  Concurrent    jurisdiction    of    Boston 

municipal     courts     over     waters, 
islands,  etc. 

3.  Criminal  jurisdiction  of  certain  courts 

in  Boston  over  waters  and  islands. 

4.  Courts  of  record  and  superior  jurisdic- 

tion.    Seal. 

5.  Service  of  process  in  contempt  cases. 

JUSTICES    AND    SPECIAL    JUSTICES. 

6.  Justices  and  special  justices.     Com- 

pensation of  special  justices. 

7.  Administration  of  oaths. 


Sect. 

clerks  and  assistant  clerks,  etc. 

8.  Clerks. 

9.  Temporary  clerks. 

10.  Assistant  clerks. 

11.  Temporary  assistant  clerks. 

12.  Clerks,  etc.,  to  be  sworn.    Duties  and 

powers. 

MISCELLANEOUS    PROVISIONS. 

1.3.      Destruction  of  old  documents. 

14.  Facsimile  signature  permitted  in  cer- 

tain cases. 

15.  Office  hours  of  clerks. 

16.  Bond  of  clerk  or  justice. 

17.  Justice,  clerk,  etc.,  not  to  act  as  attor- 

ney in  his  court. 
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Sect. 

18.  Justice,  clerk,  etc.,  not  to  receive  cer- 

tain fees. 

CIVIL    JURISDICTION. 

19.  Civil  jurisdiction  in  general. 

20.  Scire  facias. 

SM.^LL    CL.*.IMS    PROCEDCHE. 

21.  Alternative  procedure  established  by 

rule  for  small  civil  cases. 

22.  Procedure. 

23.  Judgment    final,     when.       Removal, 

when  and  by  whom. 

24.  Transfer  to  ordinarj'  docket. 

25.  Discretion  as  to  costs. 

CRIMI.NML    JURISDICTION. 

26.  Jurisdiction  of  offences. 

27.  Power  to  impose  penalties. 

28.  Recognizances  to  keep  the  peace. 

29.  Jurisdiction   of   felonies   by   juvenile 

offenders. 

30.  Binding  over  to  superior  court. 

31.  Delay  in  executing  sentence  exceeding 

six  months.     Appeal. 

32.  Complaints  and  warrants. 

33.  Clerk,  etc.,  may  issue  warrants,  etc. 

34.  Warrant   dispensed   with   in   certain 

cases. 

35.  Justice,  etc.,  may  issue  warrants,  etc., 

individually. 

36.  Justice  of  peace  with  power  to  issue 

warrants  and  take  bail. 

37.  Process  for  witnesses  and  defendants 

in    criminal    and    juvenile    cases, 
direction  and  service. 

SESSIONS    AND    PROCEEDINGS. 

38.  Courts  always  open,  sittings  and  ad- 

journments.    Filing  of  complaints. 

39.  Books  and  supplies. 

40.  Who  may  hold  court,  etc. 

41.  Powers  and  duties  of  special  justice. 

42.  Adjournment  when  justice  absent. 

43.  Uniform  rules  of  courts. 
43.\.  Administrative  committee. 

44.  Process,   formal  requisites.     To  run 

throughout  commonwealth. 

45.  Commissions  to  take  depositions. 

46.  Notice  of  decisions,  etc. 

47.  Payments   and   accounts   by    clerks. 

Penalty. 

ADDITIONAL    PROVISIONS    RELATIVE    TO    MU- 
NICIPAL   COURTS. 

48.  Sentences  to  Deer  island. 

49.  Payment  of  certain  fees  by  clerks,  ad- 

vances and  accounting  therefor. 

ADDITIONAL  PROVISIONS  RELATIVE  TO  THE 
MUNICIPAL  COURT  OF  THE  CITY  OF 
BOSTON. 

50.  Justices.     Rules. 

51.  Allowance  of  accounts,  etc. 


Sect. 

52.  Assignment    of    justices,    additional 

sessions.  Special  justices,  .is.sign- 
ment,  compensation,  powers  and 
duties. 

53.  Clerks  and  assistant  clerks. 

54.  Civil  jurisdiction. 

55.  Stenographic  and  medical  service  and 

equipment. 

56.  Accounts  of  clerks. 


special  provisions  relative  to  THE 
BOSTON   juvenile    COURT. 

57.  Territorial  jurisdiction. 

58.  Justices  and  clerk. 

59.  Powers,  duties  and  procedure. 

00.      Jurisdiction      over     offenders,      etc. 
Rules. 


01. 

02. 
63. 
64. 
65. 


66. 
67. 


OS. 


COURT    OFFICERS. 

Appointment,    tenure,    powers    and 

duties. 
Number. 

Uniforms  in  Boston  courts. 
Bonds  in  Boston  courts. 
Temporary  court  oiBcers. 


messengers  and  interpreters. 
Messenger  of  Boston  municipal  court. 
Interpreters     in     Boston     municipal 

court. 
Interpreter  in   East   Boston   district 
court. 


clerical    ASSISTANCE. 

69.  Clerical  assistance  to  certain  clerks. 

70.  Same  subject.    Boston  municipal  and 

juvenile  courts. 

71.  [Repealed.] 
71A.  [Repealed.] 
71B.  [Repealed.] 
71C.  [Repealed.] 
71D.  [Repealed.] 

72.  [Repealed.] 

73.  [Repealed.] 

salaries. 

74.  Monthly  payments. 

75.  Salaries  in  Boston  municipal  court. 

76.  Salaries  in  certain  other  courts. 

77.  Salaries  in  Dukes  and  Nantucket. 

78.  Classified  salaries,  justices. 

79.  Same   subject,    clerks   and    assistant 

clerks. 
SO.      Salaries  of  clerks  and  assistant  clerks 
in  certain  courts. 

81.  Traveling  expenses. 

82.  Periodical  readjustment  of  classified 

salaries. 

83.  [Repealed.] 

.S4.      Computation  of  compensation. 
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Territorial 
jurisdiction 
and  place  of 
holding  court. 
P.  S.  154,  §  -i. 


TERRITORIAL  JURISDICTION  AND   POWERS. 

Section  1.  The  judicial  districts  of  the  several  district  courts  shall  1 
continue  to  comprise  the  following  cities,  towns,  wards  and  territory,  2 
in  the  following  counties,  respectively:  3 

1893,  396,  §  69.  R.  L.  160,  §  2.  1931,  394,  §  209. 


First 

Barnstable. 
1890,  177,  §  1. 
1927,  159,  §  1. 

Second 
Barnstable. 
1890,  177,  §  2. 


Barnstahle. 

The  first  district  court  of  Barnstable,  held  at  Barnstable  and  Fal-  4 

mouth;     Barnstable,    Bourne,    Yarmouth,    Sandwich,    Falmouth    and  .5 

Mashpee.  6 

The  second  district  court  of  Barnstable,  held  at  Harwich  and  Province-  7 

town;    Provincetown,  Truro,   Wellfleet,  Eastham,  Orleans,  Brewster,  8 

Chatham,  Harwich  and  Dennis.  9 


Central 
Berkshire. 
1850,  310,  §  1. 
G.  S.  110,  ■  ' 
1869,416, 
1881,  105. 
1917,  302. 
1928,  136. 


§1. 
§1. 


Northern 
Berkshire. 
1854,  277.  §  1. 


Southern 
Berkshire. 
1870,  202.  §  1. 
1917,  302. 


Fourth 
Berkshire. 
1854,  277.  §  1. 
G.  S.  116,  §  1. 
1870,  201, 
§§  1,  10. 


District  court 
of  Lee. 

1855,  312,  %  1. 
G.  S.  116,  §  1. 
P.  S.  154,  §  1. 
R.  L.  160,  §  1. 
1917,  302. 
1921,  430,  §  1. 

District  court 
of  Williama- 
towu. 


Berkshire. 

The  district  court  of  central  Berkshire,  held  at  Pittsfield;    Pittsfield,  10 

Hancock,  Lancsborough,  Peru,  Hinsdale,  Dalton,  Washington,  Rich-  11 

inond,  Lenox,  Becket  and  Windsor;  the  district  court  of  Lee  exercising  12 

concurrent  jurisdiction  in  Lenox  and  Becket  and  the  fourth  district  13 

court  of  Berkshire  exercising  concurrent  jurisdiction  in  Windsor.  14 

The  district  court  of  northern  Berkshire,  held  at  North  Adams;  North  15 

Adams,  Clarksburg  and  Florida.  16 

G.  S.  116,  §  1.  1870,  201,  §  1.  1878,  143,  §  6. 

The  district  court  of  southern  Berkshire,  held  at  Great  Barrington;  17 
Sheffield,  Great  Barrington,  Egremont,  Alford,  Mount  Washington,  IS 
Monterey,  New  Marlborough,  West  Stockbridge  and  Sandisfield;  the  19 
district  court  of  Lee  exercising  concurrent  jurisdiction  in  Sandisfield.      20 

The  fourth  district  court  of  Berkshire,  held  at  Adams;  Adams,  21 
Cheshire,  Savoy  and  Windsor;  the  district  court  of  central  Berkshire  22 
exercising  concurrent  jurisdiction  in  Windsor.  23 

1878,  143,  §  6.  1895,  176,  §§  1,  4.  1928,  136. 

The  district  court  of  Lee,  held  at  Lee;  Lee,  Stockbridge,  Tyringham,  24 
Otis,  Sandisfield,  Lenox  and  Becket;  the  district  court  of  southern  Berk-  2.5 
shire  exercising  concurrent  jurisdiction  in  Sandisfield  and  the  district  20 
court  of  central  Berkshire  exercising  concurrent  jurisdiction  in  Lenox  27 
and  Becket.  28 

The  district  court  of  Williamstown,  held  at  Williamstown;  Williams-  29 
town  and  New  Ashford.  30 


1855,  83,  §  1. 
G.  S.  116,  5  1. 


P.  S.  154,  §  1. 
R.  L.  160,  §  1. 


1917,  302. 
1921,  430,  §  1. 


Bristol. 

The  first  district  court  of  Bristol,  held  at  Taunton ;  Taunton,  Rehoboth,  31 

32 


First  Bristol. 

G.  s.'iie,  §  i.    Berkley,  Dighton,  Seekonk,  Easton  and  Raynham. 


1874.  293,  §  1. 


1877,  189. 


1903,  214,  §  1. 


SecondMstoi.  ^he  secoud  district  court  of  Bristol,  held  at  Fall  River;  Fall  River,  33 
G.  s.'iie,' §  1.'  Somerset,  Swansea,  PVeetown  and  Westport;  the  third  district  court  34 
1878^  152'.     '    of  Bristol  exercising  concurrent  jurisdiction  in  Freetown  and  Westport.  35 
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36  The  third  district  court  of  Bristol,  held  at  New  Bedford;   New  Bed-  Ism^sI"'*"'- 

37  ford,  Fairhaven,  Acushnet,  Dartmouth,  Freetown  and  Westport;    the  g ;|  f^g^M. 

38  second  district  court  of  Bristol  exercising  concurrent  jurisdiction  in  Free-  is?-*.  293',  5 1- 

39  town  and  Westport. 

1878,  152. 

40  The  fourth  district  court  of  Bristol,  held  at  Attleboro;    Attleboro,  Fourth  Bristol. 

41  North  Attleborough,  Mansfield  and  Norton. 

1874,  293,  i  1.  1877.  189.  1903,  214,  5§  1.  4. 

Dukes  County. 

42  The  district  court  of  Dukes  County,  held  at  Oak  Bluffs,  Edgartown  Dukes  County. 

43  and  Tisbury;  Dukes  County. 

1898,  287,  §  1.  1907,  27. 

Essex. 

44  The  first  district  court  of  Essex,  held  at  Salem;    Salem,  Beverly,  Rrst Essex. 

45  Danvers,  Hamilton,  Middleton,  Topsfield,  Wenham  and  Manchester. 

R.  S.  87.  ?  29.  1874,  224,  §§  1,  2. 

G.  S.  116,  §  1.  1917,  302. 

46  The  second  district  court  of  Essex,  held  at  Amesbury;    Amesbury,  Second  Essex 

47  ]\Ierrimac  and  Salisbury;    the  district  court  of  NewburN-port  exercising  1917!  302! 

48  concurrent  jurisdiction  in  Salisbury. 

49  The  third  district  court  of  Essex,  held  at  Ipswich;  Ipswich.  Third  Essex. 

1906,  299,  5  1. 

50  The  central  district  court  of  northern  Essex,  held  at  Haverhill;  Haver-  Cmtmi^ 

51  hill,  Groveland,  Georgetown,  Boxford  and  West  Newbury;  the  district  Essex" 

52  court  of  Newburyport  exercising  concurrent  jurisdiction  in  West  New-  g.U'  iie.  5  i- 

53  bury. 

1861,  207,  5  1.  1867,  316.  1899,  255. 

1866,  296.  1896,  365.  1917,  302. 

54  The  district  court  of  eastern  Essex,  held  at  Gloucester;   Gloucester,  Eastern  Essex. 

55  Rockport  and  Essex. 

1858,  136.  §  1.  P.  .S.  154,  §  1.  1897,  403. 

G.  S.  116.  §  1.  1888,  249.  1900,  400. 

56  The  district  court  of  southern  Essex,  held  at  Lynn ;  Lynn,  Swampscott,  |°^*^'''" 

57  Saugus,  Marblehead  and  Nahant. 

1849,86,5  1.  P.  S.  154,  II.  1909.117.  1917,302. 

G.S.  116,  §1.  R.  L.  160,  5  1.  1911,414.5  1. 

58  The  district  court  of  Lawrence,  held  at  Lawrence  and  Methuen;  District  court 

59  Lawrence,  Andover,  North  Andover  and  ]\Iethuen. 

1848,  260,  5  1.  r.  S.  154,  5  1.  1914,  532.  1924,  229,  5  1. 

G.S.  116,  5  1.  R.  L.  160,  §  1.  1917,302. 

60  The  district  court  of  Newburyport,  held  at  Newburyport;  Newbury-  D's^rict^^urt 

61  port,  Newbury,  Rowley,  Salisbury  and  West  Newbury;  the  second  dis-  port.°"  "^ 

62  trict  court  of  Essex  exercising  concurrent  jurisdiction  in  Salisbury  and  r.  .cj'  g?,  §  29.' 

63  the  central  district  court  of  northern  Essex  exercising  concurrent  juris-  ?879, 234,  5  5. 

64  diction  in  West  Newbury. 

1902,  455.  '  1917,  302.  1921,  430,  5  1. 

65  The  district  court  of  Peabody,  held  at  Peabody;  Peabody  and  Lynn-  D'|,'^^'jjt_^«j°j;^* 

66  field. 

1917,  281,  55  1,  3:   302. 
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Franklin. 
1896,  353,  §  1. 


Eastern 
Franklin. 
1899,  391,  §  1. 


Franklin. 

The  district  court  of  Franklin,  held  at  Greenfield,  at  Turners  Falls  G7 
in  Montague,  and  at  Shelburne  Falls  in  Shelburne  and  Buckland;  Frank-  68 
lin  county,  except  Orange,  Erving,  Warwick,  Wendell  and  New  Salem.  69 

The  district  court  of  eastern  Franklin,  held  at  Orange;  Orange,  70 
Erving,  Warwick,  Wendell  and  New  Salem.  71 


Hampden. 

The  district  court  of  eastern  Hampden,  held  at  Palmer;    Palmer,  72 

73 


Eastern 

i872,''277°,'§i.    Brimfield,  Monson,  Holland,  Wales  and  Wilbraham. 

1874,  180,  §  1.  1907,  110, 


Western 
Hampden. 
1886,  190, 
§51,3. 

District  court 
of  Chicopee. 


The  district  court  of  western  Hampden,  held  at  Westfield  and  Chester;  74 

Westfield,  Chester,  Granville,  Southwick,  Russell,  Blandford,  Tolland  7.5 

and  Montgomery.  76 

The  district  court  of  Chicopee,  held  at  Chicopee ;  Chicopee.  77 

1921,  430,  §  1. 


1855,  463,  §  1. 
G.  S.  116,  §  1. 


P.  S.  154,  §  1. 
R.  L.  160,  §  1. 


District  court 
of  Holyoke. 


The  district  court  of  Holyoke,  held  at  Holyoke;  Holyoke.  78 

1871,  173,  5  1.  P.  S.  154,  §  1.  R.  L.  160.  §  1.  1921,  430,    §  1. 


The  district  court  of  Springfield,  held  at  Springfield;  Springfield,  West  79 


District  court 

of  Springfield.  .—^^  ,  -,._ 

1852, 94,  §  22.    Springfield,  Agawam,  Longmeadow,  East  Longmeadow,  Hampden  and  80 

1874',  180', 
§§1,2. 


Ludlow. 


81 


1878,  8S,  §  7. 


1917,  302. 


1921,  430,  §  1. 


Hampshire. 
1882,  227, 
§§  1,3. 
1903,  412. 
1930,  132,  §  1. 


Eastern 
Hampshire. 
1882,  227, 
§§  1,3. 


Hampshire. 

The  district  court  of  Hampshire,  held  at  Northampton,  Amherst,  82 

Cummington,    Belchertown,    South    Hadley,  Huntington    and    East-  83 

hampton;    Hampshire  county,  except  Ware,  Enfield,  Greenwich  and  84 

Prescott.  85 

The  district  court  of  eastern  Hampshire,  held  at  Ware;  Ware,  Enfield,  86 

Greenwich  and  Prescott.  87 

1903,  412,    §§  1,  3,  5. 


Central 
Middlesex. 
1874,  315,  §  1. 
First  northern 
Middlesex. 
1872,  269,  §  1. 


First  eastern 
Middlesex 
1874,  392,  §  1. 


Second  eastern 
Middlesex. 
1881,  128,  §  1. 

Third  eastern 
Middlesex. 
1854,  335,  §  1. 


Middlesex. 
The  district  court  of  central  Middlesex, 


held  at  Concord;   Concord,  88 


Acton,  Bedford,  Carlisle,  Lincoln,  Maynard,  Stow  and  Lexington.  89 

The  first  district  court  of  northern  Middlesex,  held  at  Ayer;    Ayer,  90 

Groton,  Pepperell,  Townsend,  Ashby,  Shirley,  Westford,  Littleton  and  91 

Boxborough.  92 

The  first  district  court  of  eastern  Middlesex,  held  at  Maiden;  Maiden,  93 

Wakefield,  Melrose,  Everett  and  Medford.  94 

1893,  350.  1909,  93. 

The  second  district  court  of  eastern  Middlesex,  held  at  Waltham;  95 

Waltham,  Watertown  and  Weston.  96 

The  third  district  court  of  eastern  Middlesex,  held  at  Cambridge;  97 

Cambridge,  Arlington  and  Belmont.  98 

G.  S.  116,  §1.  p.  S.  154.  §1.  1882,  233,  §  1. 
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99  Tlie  fourth  district  court  of  eastern  Middlesex,  held  at  Wohurn;  Fourth  eastern 
100  Woburn,  Winchester,  Burlington,  Wilmington,  Stonehara,  Reading  and  i874,  lal!'?  i- 
lUl  North  Reading. 

1S,S2.  2:5:!,  §  2.  1889.  312.  1909,  93. 

1SS8.  59.  1S9S,  250. 

102      The  first  district  court  of  southern  Middlesex,  held  at  Framingham;  First  southern 
10:!  Framingham,    Ashland,    Holliston,   Sherborn,    Sudbury,    Wayland  and  is'74,  ss!"!  1. 

104  Hopkinton. 

ISSl,  223.  1SS2,  109.  1917,  302. 

10.")       The  district  court  of  Lowell,   held  at  Lowell;   Lowell,   Tewksbury,  District  court 
lOli  Billerica,  Dracut,  Chelmsford,  Dunstable  and  Tyngsborough.  of  Lowdi. 

1833,  64,  §  1.  G.  S.  116,  §  1.  R.  L.  160,  §  1.  1921,  430,  §  1. 

R.  S.  87,  §  29.  P.  S.  154,  §  1.  1904,  264. 

107      The  district   court  of  Marlborough,   held   at   Marlborough;   Marl-  J'/^^'i™}."""" 

105  borough  and  Hudson.  borough. 

1882,233,  §3.  R.  L.  160,§1.  1917,302.  1921,  430,  §  1. 

109  The  district  court  of  Natick,  held  at  Natick;  Natick.  S'Nat'ck""" 

1917,  274,  §§  1,  3. 

110  The  district  court  of  Newton,  held  at  Newton;  Newton.  S'NewtoT''' 

1876,  195,  §  1.  P.  S.  154,  §  1.  R.  L.  160,  §  1.  1921,430,51. 

111  The  district  court  of  Somerville,  held  at  Somerville:  Somerville.  District  court 

of  bomervule. 
1872,  233,  §  1.  P.  S.  154.  §  1.  R.  L.  160.  §  1.  1921,  430,  §  1. 

Nantucket. 

112  Tlie  district  court  of  Nantucket,   held  at  Nantucket;    Nantucket  Nantucket. 

113  county. 

1913.  508.  §§  1.  3.  1915,  101.  1918.  245. 

Norfolk. 

114  The  district  court  of  northern  Norfolk,  held  at  Dedham;    Dedham,  Northern 
11.5  Dover,  Norwood,  Westwood,  Medfield,  Needham  and  Wellesley. 

1898,  478.  1911,  469,  §  5. 

IIP)      The  district  court  of  East  Norfolk,  held  at  Quincv;    Quincv,  Ran- East  Norfolk. 

*■  _  *■  ^1  Q"70    'JSP     S  1 

117  dolph,  Braintree,  Cohasset,  Weymouth,  Holbrook  and  Milton;    and,  in  is75;6    ' 
lis  criminal  cases,  concurrently  with  the  second  district  court  of  Plymouth,  '^'-■39^'  ^  i- 

119  that  part  of  Scituate  described  in  chapter  three  hundred  and  ninety- 

120  four  of  the  acts  of  nineteen  hundred  and  twelve.     Arrests  and  service  of 

121  process  in  such  cases  may  be  made  by  an  officer  qualified  to  serve  criminal 

122  process  in  Cohasset.     This  provision  shall  not  increase  the  judicial  dis- 
12:3  trict  of  said  court  for  the  purposes  of  section  seventy-eight. 

124  The  district  court  of  southern  Norfolk,  held  at  Stoughton  and  Canton;  southern 

125  Stoughton,  Canton,  Avon  and  Sharon. 

1891,  273,  §§  1,  3. 

126  The  district  court  of  western  Norfolk,  held  at  Franklin  and  Walpole;  western 

127  Franklin,  Walpole,  Belling 

128  Wrentham  and  Plainville. 


127  Franklin,  Walpole,  Bellingham,  Foxborough,  Medway,  Millis,  Norfolk,  i89'8!'497, 5 1. 


1903,  255,  5  7. 

129      The  municipal  court  of  Brookline,  held  at  Brookline;   Brookline.  Municipal 

^    ,       „«    .  court  of 

1882,  233,  §  4.  189S.  214.  R.  L.  160.  5  5.  Brookline. 
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Second 
Plymouth. 
1874.  350,  §  1. 
1876.  3B,  §  10. 
1879,  248,  §  3. 

Third 
Plymouth, 
1874,350,  §  1. 


Plymouth. 

The  second  district  court  of  Plymouth,  held  at  Abington  and  Hingham;  1.30 
Abington,  Hingham,  Whitman,  Rockland,  Hull,  Hanover,  Scituate,  1.31 
Norwell  and  Hanson.  132 

The  third  district  court  of  Plymouth,  held  at  Plymouth;  Plymouth,  133 
Kingston,  Plympton,  Pembroke,  Du.xbury  and  Marshfield.  134 

1879,  248,  §  3.  1917.  302.  1923,  243,  §  1. 

Fourth  The  fourth  district  court  of  Plymouth,  held  at  INIiddleborough  and  13.5 

Ts^^Tso,  u.    Wareham;  Middleborough,  Wareham,  Lakeville,  Marion,  Mattapoisett,  1.36 
1917!  302.         Rochester  and  Carver.  137 

1923,  243,  5  1. 

District  court        fhc  district  court  of  Brockton,  held  at  Brockton;   Brockton,  Bridge-  138 
is7^4'!°3i6,''li.    water.  East  Bridgewater,  Halifax  and  West  Bridgewater.  1.39 

1875.  23.  1887,  322.  1923,  243,  §  1. 

1885,  155,  5  1.  19^1.  *30,  5  1. 


Municipal 
court  of 
Boston. 
1821,  109,  5  1. 
R.  S.  87,  §  1. 
G.  S.  llli,  §  1. 
1866,  279,  §  1. 
1874,271,  U- 

1875,  243,  §  4. 

1876,  240,  I  1. 
P.  S.  154,  5  42. 
R.  L.  160,  §  4. 
1909,  524,  §  8. 
154  Mass.  128. 


Municipal 

court  of 

Brighton 

district. 

1874,  271,  5  14 


Municipal 
court  of 
Charlestown 
district. 
1862,  107,  i  1. 


District  coiU"t 
of  Chelsea. 


Municipal 
court  of  Dor- 
chester district. 
1870,  333.  §  1. 
1874,271,  §3. 


Suffolk. 

The  municipal  court  of  the  city  of  Boston,  held  at  Boston;  wards  six,  140 

seven,  eight,  nine,  ten,  eleven,  twelve,  sixteen,  seventeen  and  eighteen  141 

of  Boston  as  they  existed  on   February  first,  eighteen  hundred  and  142 

eighty-two;    and  in  criminal  cases,   concurrently  with  the  municipal  143 

courts  of  the  Roxbury  and  Brighton  districts,  the  second  and  third  144 

district  courts  of  eastern  Middlesex,  and  the  district  court  of  Newton,  145 

respectively,  so  much  of  the  Charles  river  basin,  as  defined  in  section  146 

two  of  chapter  five  hundred  and  twenty-four  of  the  acts  of  nineteen  147 

hundred  and  nine,  as  affected  by  chapter  two  hundred  and  forty-five  148 

of  the  General  Acts  of  nineteen  hundred  and  sixteen,  as  is  within  the  149 

districts  of  said  courts.  1-50 

The  municipal  court  of  the  Brighton  district,  held  at  Brighton  in  151 

Boston;    ward  twenty-five  of  Boston  as  it  existed  on  February  first,  152 

eighteen  hundred  and  eighty-two.  153 


1875,  243,  §  4. 


1876,  240,  §  6;  242. 


P.  S.  154,  §  42. 


R.  L.  160,  §  4. 


The  municipal  court  of  the  Charlestown  district,  held  at  Charlestown  1.54 
in  Boston;  wards  three,  four  and  five  of  Boston  as  they  existed  on  155 
February  first,  eighteen  hundred  and  eighty-two.  156 


1873,  286,  §  4. 

1874,  271,  §  4. 


1875,  243.  §  4. 

1876,  240,  §  3. 


P.  S.  154,  §  42. 
R.  L.  160,  §  4. 


The  district  court  of  Chelsea,  held  at  Chelsea;   Chelsea  and  Revere.  157 


1855,  26,  §  1. 
G.  S.  116,  §  1. 


1874.  201,  §  1. 
R.  L.  160,  §  2. 


1921,  430,  §  1. 


The  municipal  court  of  the  Dorchester  district,  held  at  Dorchester  in  158 
Boston;  ward  twenty-four  of  Boston  as  it  existed  on  February  first,  159 
eighteen  hundred  and  eighty-two. 

1875,  243,  §  4.  1876,  240,  §  7.  P.  S.  154,  §  42.  R.  L.  160,  §  4. 


160 


East  Boston 
district  court 


The  East  Boston  district  court,  held  at  East  Boston  in  Boston;  Win-  161 

i874!"7T,"ri4.  throp  and  wards  one  and  two  of  Boston  as  they  existed  on  March  first,  162 

'  '40,'  §  2.   eighteen  hundred  and  eighty-six  ^  '^^ 


1876. 


163 


1877,  165. 

P.  S.  154,  S  42. 


1882,  146. 
1886,  15,  5  2. 


R.  L.  160.  §  2. 
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KU      The  municipal  court  of  the  Roxbury  district,  held  at  Roxbury  in  ^5;jJ'j'';jf"|[„^. 
Kw  Boston;   wards  nineteen,  twenty,  twenty-one  and  twenty-two  of  Boston  bury  district. 

166  as  they  existed  on  February  first,  eighteen  hundred  and  eighty-two. 

1874.  271,  §  2.  1870,  240,  §  5;  242.  R.  L.  160,  §  4. 

187o,  243,  §  4.  P.  S.  154,  §  42. 

167  The  municipal  court   of  the  South  Boston  district,   held   at  South  Municipal 

»         ,  .  (.  1    £!i'i  i?    D      A  court  oi  ooutn 

16S  Boston  in  Boston;    wards  thirteen,  fourteen  and  ntteen  or  tSoston  as  Boston  district. 

169  they  existed  on  February  first,  eighteen  hundred  and  eighty-two. 

1874,  271.  §  14.  lS7li,  240,  8  4.  R.  L.  160,  §  4. 

1875.  243,  §  4.  P.  S.  154,  §  42. 

170  The  municipal  court  of  the  West  Roxbury  district,  held  at  West  ^umdpai^^^^ 

171  Roxbury   in   Boston;    ward   twenty-three  of  Boston  as  it  existed   on  ^P^^^'^^y 

172  February   first,   eighteen    hundred    and   eighty-two,   and   the   territory  i|74!''27i,  §  u. 

173  comprised  within  the  limits  of  the  former  town  of  Hyde  Park  which  It??',  240!  5  e^ 

174  was  annexed  to  Boston  by  chapters  four  hundred  and  sixty-nine  and  five  fgol,  47*8.^''"' 
17.5  hundred  and  eighty-three  of  tiie  acts  of  nineteen  hundred  and  eleven.      «••  ^-  ^^'  5  *• 

1911,  4C9,  §  5. 

Worcester. 

176  The  central  district  court  of  Worcester,  held  at  Worcester;  Worcester,  CentnU^^^ 

177  Millbury,  Sutton,  Auburn,  Leicester,  Pa.xton,  West  Boylston,  Holden,  isw^sV^j  24. 

178  Shrewsbury,  Rutland,  Barre,  Princeton  and  Oakham. 

G.S.   116,  §  1.  1902,  186.  1910,  258. 

1872.  199,  §  1.  1904.  259.  1917,  302. 

179  The  first  district  court  of  northern  Worcester,  held  at  Athol  and  ^:;^,',,Tcr''"''' 
ISO  Gardner;    Athol.  Gardner,  Petersham,  Phillipston,  Royalston,  Temple-  i8S4,  215,  §  i. 

181  ton,  Hubbardston,  Dana  and  Westminster. 

1907,  OS.  1917,  302. 

182  The  first  district  court  of  eastern  Worcester,  held  at  Westborough  and  ^o'/eesfer.™ 

183  Grafton;    AVestborough,  Grafton,  Southborough  and  Xorthborough. 

1872,  200,  §  1.  1897,  401.  1902,  161. 

184  The  second  district  court  of  eastern  Worcester,   held   at  Clinton;  second^rastem 

185  Clinton,  Berlin,  Bolton,  Boylston,  Harvard,  Lancaster  and  Sterling. 

1874,  337,  5  1.  1896,  240.  1897,  401.  1902,  161. 

186  The  first  district  court  of  southern  Worcester,  held  at  Southbridge  Rrj^^t^southem 

187  and   Webster;    Southbridge,   Webster,   Sturbridge,   Charlton,    Dudley  i87"'39"§  i. 
LSS  and  Oxford. 

189  The  second  district  court  of  southern  Worcester,  held  at  Blackstone  Second^^ 

190  and  Uxbridge,  and  at  Xorthbridge  in  that  part  thereof  called  Whitins-  Worcester. 

191  villa;    Blackstone,  U.xbridge,  Douglas,  Northbridge  and  Millville. 

1872,  201,  §  1.  1016,  Sp.  282,  §  6.  1927,  262.  §  1. 

192  The  third  district  court  of  southern  Worcester,  held  at  IVIilford;  Mil-  ^*'o'rcerr"'"° 

193  ford,  IMendon,  Upton  and  Hopedale. 

1854,  160,  §  1. 

194  The  district  court  of  western  Worcester,  held  at  East  Brookfield;  ^f/,fJt'er. 
19.5  East  Brookfield,  Brookfield,  Spencer,  North  Brookfield,  West  Brook-  \fi:i'''' 
19()  field,  Warren,  Hardwick  and  New  Braintree.     Said  court  may  adjourn  jsi?'.  302. 

197  to  any  town  within  its  district  other  than  East  Brookfield  whenever  the 

198  public  convenience  seems  to  the  presiding  justice  to  render  such  ad- 

199  journment  expedient. 
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S'KtchbTg'        ^^^  district  court  of  Fitchburg,  held  at  Fitchburg;   Fitchburg,  Ash-  200 
1868, 124,  §  i.    burnham  and  Lunenburg.  201 

p.  S,  154,  §  1.  1904,259.  1921,  430,  §  1. 

R.  L.  leO,  §  1.  1910,  258. 


District  court 
of  Leominster. 


District  court 
of  Winchendon. 


The  district  court  of  Leominster,  held  at  Leominster;   Leominster.      202 

1910,  207,  §§  1,  3. 

The  district  court  of  Winchendon,  held  at  Winchendon;  Winchendon.  203 

1904,  372,  §§  1,  3. 


Ki'JilXuon  Section  2.     The  municipal  courts  in  Boston  shall  have  concurrent 

mun°d°"i  jurisdiction  over  all  waters,  islands  and  places  not  included  in  the  dis- 
courtsoyer  trict  of  any  one  of  said  courts  or  of  the  district  court  of  Chelsea,  and 
etc.    '  "  within  the  jurisdiction  of  the  superior  court  for  Suffolk  county,  except 

p.  s.' 154,' §44.'  as  provided  in  the  preceding  and  following  sections. 

R.  L.  160,  §51.  1921,  430,  §  1.  1931,394,5  210. 


Criminal  juris- 
diction of 
certain  courts 
in  Boston  over 
waters  and 
islands. 
1878,53. 
P.  S.  154,  §  45. 
1886,  1.5,  §  3. 
R.  L.  160,  §  52. 
1909,  524,  §  8. 


Section  3.     The  municipal  court  of  the  city  of  Boston,  the  municipal  1 

court  of  the  CharlestowTi  district  and  the  municipal  court  of  the  South  2 

Boston  district,  and  the  East  Boston  district  court,  shall  have  and  exer-  3 

cise,  concurrently  with  each  other,  the  same  criminal  jurisdiction  as  said  4 

courts  have  within  their  respective  districts  over  all  islands,  except  East  5 

Boston,  and  waters,  except  so  much  of  the  Charles  river  basin  as  is  6 

described  in  section  one,  within  the  criminal  jurisdiction  of  the  superior  7 

court  for  Suffolk  county.  8 


Courts  of 
record  and 
superior  juris- 
diction. 
Seal. 

1853,  179,  §  3. 
1855,  270,  §  5. 
G.  S.  116,  §  26. 
P.  S.  154.  §  .30. 

1893,  396,  §  58. 

1894,  431. 

R.  L.  160,  §  6. 
1909,219.  §  1. 
1911,  473.  §  1. 
1916,  174.  §  2. 
13  Met.  251. 
3  Gush.  584. 
246  Mass.  464. 
250  Mass.  493. 
257  Mass.  465. 


Section  4.     District  courts  shall  be  courts  of  record.     They  shall  be  1 

courts  of  superior  and  general  jurisdiction  with  reference  to  all  cases  and  2 

matters  in  which  they  have  jurisdiction,  and  no  order,  decree,  judgment,  3 

sentence,  warrant,  writ  or  process  made,  issued  or  pronounced  by  them  4 

need  set  out  any  adjudication  or  circumstances  with  greater  particu-  5 

larity  than  would  be  required  in  other  courts  of  superior  and  general  6 

jurisdiction,  and  the  like  presumption  shall  be  made  in  favor  of  proceed-  7 

ings  of  such  courts  as  would  be  made  in  favor  of  proceedings  of  other  8 

courts  of  superior  and  general  jurisdiction.     Each  district  court  shall  9 

have  a  seal,  which  shall  be  in  the  custody  of  its  clerk,  and  shall  be  affixed  10 

to  all  processes  issued  by  such  court  requiring  a  seal.  11 

208  Mass.  403. 


Service  of  ^^^^       SECTION  5.     Processcs  issued  in  contempt  cases  may  be  served  by  any 
tempt  cases.      officcr  qualified  to  serve  criminal  process. 

R.  S.  85,  §  33.  P.  S.  154,  §  11;  155,  §  68.  R.  L.  160,  §  8. 

G.  S.  120,  §  50.  1893,  396,  §  61.  2  Gray,  120, 410. 


Justices  and 
special  justices. 
Compensation 
of  special 
justices. 
R.S.87, 
§§30,46. 
G.  S.  116, 
1868,  124, 
1869,416, 

1870,  201, 
202,  §  2; 
333,  §  3. 

1871,  173,  §3; 
391,  §  5. 

1872,  152,  §  5; 
199,  §  5;  200, 
§  5;  201,  §  5; 
233,  §  4. 


§3. 

§3. 
§6. 
§6; 


jr.STICES   AND    SPECIAL   JUSTICES. 

Section  6.     The  district  court  of  Nantucket  shall  consist  of  one  1 

justice  and  one  special  justice.     The  central  district  court  of  Worcester,  2 

the  district  court  of  southern  Essex,  the  district  court  of  La^Tence  and  3 

the  district  court  of  Springfield  shall  consist  of  one  justice  and  three  4 

special  justices.     Each  of  the  other  district  courts,  except  the  municipal  .5 

court  of  the  city  of  Boston,  shall  consist  of  one  justice  and  two  special  6 

justices;  provided,  that  the  governor  may  appoint  a  third  special  justice  7 

for  any  such  otiier  district  court  the  judicial  district  of  which  has,  ac-  8 

cording  to  the  national  or  state  census  last  preceding,  a  population  of  one  9 

hundred  thousand  or  more.  10 
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11  In  the  district  court  of  Dukes  County,  special  justices  shall  be  paid  by  Ifi^'.^fj.^^^^ 

12  the  county  five  dollars  for  each  day's  service,  except  that  compensation  §6j'  337,'§6  ' 
1.3  for  sitting  in  the  place  of  the  justice  in  excess  of  thirty  days  in  any  one  [In,  Hq] 

14  year  shall  be  computed  as  hereinafter  provided.     Except  as  hereinbefore  ?|?9.^267'/' 
1,T  provided,  and  except  in  the  municipal  court  of  the  city  of  Boston,  special  p*s';f|f; 

16  justices  of  district  courts,  and  of  the  Boston  juvenile  court,  shall  be  paid  §|g4.  |6g 

17  by  the  county  for  each  day's  service  at  the  rate  by  the  day  of  the  salary  |*9|'||«' 

18  of  the  justice  of  the  same  court.     Compensation  so  paid  for  service  in  1894, 173, 52; 

19  excess  of  thirty  days  in  any  one  year,  except  for  services  in  holding  a  r"l^60. 

20  simultaneous  session,  shall  be  deducted  by  the  county  treasurer  from  5§o.  69- 

21  the  salary  of  the  justice. 

1902.  309;  416,  §  3.  1909.  219.  1918,  245,  §  1. 

1903,412.5  2.  1910,207,5  2.  1924,  229.  §  2. 

1904,  372,  §  2.  1911,  473.  1925,  88,  §  1. 

1905,  339.  §  2.  1917.  274,  §  2;  1930,  144. 

1906,  299,  §  2.  281,  §  2. 

1  Section  7.     .Justices  and  special  justices  of  district  courts  may,  in  or  .A.dministratioii 

2  out  of  court,  administer  oaths  in  all  cases  in  which  an  oath  is  required,  r,°s^.  si]  §  ae. 

3  unless  otherwise  expressly  provided. 

G   S    120,  §  49.  1S93,  396,  §  60.  145  Mass.  225. 

P.  a.  154,  §  11;  155,  §  2.  R.  L.  160,  §  7. 

CLERKS   AND   ASSISTANT   CLERKS,    ETC. 

1  Section  8.     Each  district  court  shall  have  a  clerk,  who  shall  be  ap-  cierUs. 

2  pointed  by  the  governor,  with  the  advice  and  consent  of  the  council,  for  r.  s.'s7,  '§  is! 

3  fi\'e  years. 

1838,  147,  §  2.  1893,  396,   §§3,  4,  8.  1910,  207.  §  2. 

1854,  335,  §  12.  R.  L.  160,  §§  9,  10.  1912.  412. 

G.  S.  116,  §§4,  5,  23.  1902,416,5  3.  1917,  102;  124. 

1866, 169.  1903,  412,  §  2.  1927,  227,  §  1. 

1877,  210.  §  1.  1905,  133;  192.  9  Gray,  3. 

P.  S.  154,  §§  5,  6,  27,  58.  1906,  194;  240;  248;  351.  4  Op.  A.  G.  638. 

1  Section  9.     In  case  of  the  absence,  death  or  removal  of  a  clerk  of  a  Temporary 

2  district  court,  the  court  may  appoint  a  temporary  clerk,  to  act  until  the  r"  .°87.  §  is. 

3  clerk  resumes  his  duties  or  until  the  vacancy  is  filled.     A  temporary  clerk  p.  |.  Htl  5 1; 

4  shall  be  paid  by  the  county  for  each  day's  service  an  amount  equal  to  the  }|^|;  fgg;  ^  ^• 

5  rate  by  the  day  of  the  salary  of  the  clerk ;  but  compensation  so  paid  to  5|j|.  e?.^ 

6  a  temporary  clerk  for  service,  in  excess  of  thirty  days  in  any  one  year,  R^  l^  160. 

7  shall  be  deducted  by  the  county  treasurer  from  the  salary  of  the  clerk.  i6G7ay,'88. 

9  Allen,  48S.  153  Mass.  211. 

1  Section  10.     The  clerk  of  a  district  court  may,  subject  to  the  ap-  Assistant 

2  proval  of  the  justice,  appoint  one  or  more  assistant  clerks,  who  shall  be  is2i.''io9, 5  5. 

3  removable  at  his  pleasure  or  at  the  pleasure  of  the  court,  for  whose  official  f§  13,^14. 

4  acts  the  clerk  shall  be  responsible  and  who  shall  be  paid  by  him  unless  fs?!  36?'§§  11, 

5  salaries  payable  by  the  county  are  authorized  in  this  section  or  in  section  }|^g'|*2V  5  3 

6  fiftv-three.     Assistant  clerks  with  salaries  payable  by  the  county  may  p„„^L  '^t;  Vi 

_,"  ....  ....  c  1  T'  1  1893,  39b,  §  5. 

7  be  appointed  in  the  central  district  court  or  northern  Essex,  the  mu-  r.  l.  190.  §  u. 

8  nicipal  court  of  the  Charlestown  district,  the  municipal  court  of  the  1908:289! 

9  Brighton  district,  the  district  court  of  western  Hampden,  the  district  Ig?!,^!: 

10  court  of  Newton,  the  district  court  of  northern  Norfolk  and  in  courts  \l\l  Hf  ^  ^■ 

11  the  judicial  districts  of  which  have,  according  to  the  national  or  state  Jgij' }|f :  II2" 

12  census  last  preceding,  a  population  of  sixty  thousand  or  more.     Second  1921!  287.  §^1. 

13  assistant  clerks  with  salaries  payable  by  the  county  may  be  appointed  1923:164, 54; 

14  in  the  municipal  court  of  the  Roxbury  district,  the  East  Boston  district  379!  §  i'. 

15  court,  the  municipal  court  of  the  Charlestown  district,  the  municipal  HH]  If.'iW' 

16  court  of  the  Dorchester  district,  the  municipal  court  of  the  West  Rox-  f^-^  |  J; 
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1928,  162. 
1929.95,  §  1; 
254,  §  1. 
1930,  152,  §  1. 
Ill  Mass.  420, 
422. 

153  Mass.  159. 
224  Mass.  597. 
4  Op.  A.  G. 
294. 


Temporary 
assistant  clerks 
1906,  256. 
1922,  156. 


bury  district,  and,  subject  to  the  approval  of  the  county  commissioners,  17 
in  the  first  district  court  of  eastern  Middlesex,  the  third  district  court  18 
of  eastern  Middlesex,  the  district  court  of  southern  Essex,  the  third  19 
district  court  of  Bristol  and  the  district  court  of  East  Norfolk.  20 

Third  assistant  clerks  with  salaries  payable  by  the  county  may  be  21 
appointed  in  the  municipal  court  of  the  Roxbury  district  and,  subject  22 
to  the  approval  of  the  county  commissioners,  in  the  first  district  court  23 
of  eastern  Middlesex  and  the  third  district  court  of  eastern  ISIiddlesex.      24 


Clerks,  etc.,  to 
be  sworn. 
Duties  and 
powers. 

1821,  109,  §  5. 

1822,  12. 

R.  S.  87,  §§  19, 
21,  37. 

1850,  310,  §  7. 
1855,270,  §4; 
321.  §§4,  5. 

1856,  172,  §  3. 

1857,  264,  §  3. 
G.  S.  116,  §§  8. 
23,  28. 

P.  S.  154, 
§§9,33. 
1893,  396,  §  8. 
R.  L.  160,  §  13, 

1918,  257, 
§407. 

1919,  5. 

1920,  2. 
1927,  52. 

153  Mass.  211. 


Section  11.  In  case  of  the  absence,  death  or  removal  of  a  salaried 
assistant  clerk  of  a  district  court,  other  than  the  municipal  court  of  the 
city  of  Boston,  the  clerk,  subject  to  the  approval  of  the  justice,  may 
appoint  a  temporary  assistant  clerk,  to  act  until  such  assistant  clerk 
resumes  his  duties  or  until  the  vacancy  is  filled.  A  temporary  assistant 
clerk  shall  be  paid  by  the  county  for  each  day's  service  an  amount  equal 
to  the  rate  by  the  day  of  the  salary  of  such  assistant  clerk;  but  com- 
pensation so  paid  to  a  temporary  assistant  clerk  for  service,  in  excess  of 
thirty  days  in  any  one  year,  shall  be  deducted  by  the  county  treasurer 
from  the  salary  of  such  assistant  clerk. 

Section  12.  The  clerks,  assistant  clerks,  temporary  clerks  and  tem- 
porary assistant  clerks  of  said  courts  shall  be  sworn,  and  in  the  case  of 
any  such  assistant  clerk,  temporary  clerk  or  temporary  assistant  clerk 
the  oath  of  office  may  be  administered  by  the  justice  or  a  special  or 
associate  justice  of  his  court,  who  shall,  upon  administering  the  same, 
forthwith  make  return  of  such  act  with  the  date  thereof  to  the  state 
secretary.  They  or  one  of  them  shall  attend  all  sessions  of  the  court  and 
shall  keep  a  record  of  all  its  proceedings.  The  clerks  shall  have  the 
care  and  custody  of  all  the  records,  books  and  papers  appertaining  to, 
or  filed  or  deposited  in,  their  respective  offices.  A  clerk  paid  by  the  10 
county  may  make  and  issue  writs  and  processes,  shall  make  returns  of  the  1 1 
court,  tax  bills  of  costs  and  receive  fines,  forfeitures,  fees  and  costs  ac-  12 
cruing  from  the  civil  and  criminal  business  of  the  court,  including  fees  1.3 
for  blanks  and  copies.  !■! 


1 
2 
.3 

4 
5 
6 

7 

8 

9 

10 

1 
2 
3 

4 
5 

6 

7 
8 
9 


Destruction  of 
old  documents. 
1910,  287. 
1919,  350,  §  24. 


Facsimile 
signature 
permitted  in 
certain  cases. 

1917.  66. 

1918,  45. 


MISCELLANEOUS  PROVISIONS. 

Section  13.  District  courts  may  destroy  complaints,  warrants,  docu- 
ments and  other  papers  in  criminal  cases  filed  in  said  courts  as  completed 
business  for  not  less  than  twenty  years,  except  dockets  and  record  books, 
and  shall  enter  the  fact  of  such  destruction  upon  the  records  of  the  court. 
Thereafter  the  dockets  and  record  books  and  the  minutes  and  entries 
therein  shall  be  admissible  as  evidence  of  the  facts  stated  therein.  The 
records,  papers  and  documents  of  district  courts  relating  to  causes  com- 
pleted more  than  twenty  years  may,  subject  to  the  approval  of  the 
supervisor  of  public  records,  be  stored  and  kept  in  fireproof  rooms, 
vaults  and  safes,  provided  by  the  county  commissioners  in  the  towns 
where  the  courts  are  respectively  situated,  or  in  the  county  court  houses.  11 

Section  14.     Clerks  and  assistant  clerks  of  district  courts  may  sign  1 

process  issued  by  the  said  courts,  and  court  records,  documents  or  other  2 

legal  papers  or  copies  thereof,  relating  to  criminal,  delinquent,  waj'ward  3 

and  neglected  cases  made  or  issued  by  such  clerks  or  assistant  clerks  in  4 

conformity  with  law,  except  search  warrants  and  process  authorizing  5 

arrests  or  commitments,  by  imprinting  thereon  a  facsimile  of  the  signa-  6 


1 
2 
3 

4 
5 
6 

7 
8 
9 

in 
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7  ture  of  the  clerk  or  assistant  clerk;   and  such  facsimile  signatures  shall 

8  have  the  same  validity  as  their  written  signatures. 

1  Section  15.     Justices  of  district  courts  shall  prescribe  reasonable  office  hours 

2  daily  office  hours  for  the  clerks  of  their  respective  courts  during  which  "Us'sga,  § s. 

3  the  offices  of  the  clerks  shall  be  open.     Such  hours  shall  be  fixed  with  ^"l;  ibo;  i  i4. 

4  reference  to  the  business  of  said  courts  and  the  convenience  of  the  public  j'-'j'q^^"- 

5  and  of  attorneys,  and  notice  thereof  shall  be  posted  in  a  conspicuous  place  i«J,9.  5. 

6  in  each  of  said  offices.     Clerks  shall  also  keep  their  offices  open  whenever 

7  the  court  so  orders. 

1  Section  16.    The  clerk  of  a  district  court  before  entering  upon  the  Bond  of  clerk 

2  performance  of  his  official  duties,  shall  give  to  the  county  treasurer  a  i82ifio9;  §5. 

3  bond,  with  a  surety  company  authorized  to  transact  business  in  the  u't  si.'  §  19. 

4  commonwealth,  as  surety,  in  a  sum  approved  by  the  justice  of  such  court,  q?";  jf^;  ||; 

5  but  in  no  event  less  than  one  thousand  dollars,  conditioned  to  account  p^'g'i'l/'j^g^g 

6  for  and  pay  over  as  and  when  recjuired  by  law  all  fines,  forfeitures,  fees  jssj*.  s'Jb,  §  7^ 

7  and  other  money  received  by  him  in  the  exercise  of  his  office.     Failure  1926,  i9i,'  5 1.' 

8  to  give  such  bond  shall  be  sufficient  cause  for  his  removal. 

1931,426,5  286.  153  Mass.  211. 

1  Section  17.     A  justice,  clerk  or  assistant  clerk  of  a  district  court  shall  f"e"no't''Jo''act 

2  not  be  retained  or  employed  as  attorney  in  an  action,  complaint  or  pro-  JJfg''^^"^"''^ '" 

3  ceeding  pending  in  his  court,  or  which  has  been  examined  or  tried  therein;  isis,  49.' 

4  and  a  special  justice  shall  not  be  so  retained  or  employed  in  any  case  in  r.  s^st.  ' 

5  which  he  acts  or  has  acted  as  justice.  ^^  ^"^  ■**" 

1855,321.5  11.  P.  S.  154,  110.  R.  L.  160.  5  16. 

1857,  204.  §  4.  1893.  396,  §  10.  1931.  426,  §  287. 

G.  S.  116,  §9. 

1  Section  IS.     A  justice,  special  justice  acting  in  the  place  of  the  justice.  Justice,  cierk, 

2  clerk  or  assistant  clerk  of  a  district  court  shall  not  receive  any  fee  or  com-  receive  certain 

3  pensation  to  his  own  use,  other  than  his  regular  salary  or  allowance,  for  1852, 159. 

4  making  complaints  or  issuing  in  any  capacity  warrants,  subpoenas  or  Jf^l;  ul]  |  |i. 

5  other  criminal  processes  which  he  is  authorized  to  issue,  or  for  any  official  jl"^ '"' 

6  services  performed  by  him  in  court.     A  clerk  or  assistant  clerk  shall  not  p^^l'fj^^- 

7  receive,  in  addition  to  his  salary,  any  fee  or  compensation  for  making  out  j^lgl^-gl'^'  ^  j, 

8  bail  papers,  or  for  admitting  a  prisoner  to  bail  while  the  court  is  in  session  r.  l'.  leo',  §  17! 

9  or  during  the  hours  when  his  office  is  required  to  be  open. 

civil  jurisdiction. 

1  Section  19.     District  courts  shall  have  original  jurisdiction  concur-  civiijuris- 

,  .  p  *  «  11-  1   diction  in 

2  rent  with  the  superior  court  of  actions  of  contract,  tort  and  replevin,  and  general. 

3  also  of  actions  in  summary  process  under  chapter  two  hundred  and  k  "s.'  87, ' 

4  thirty-nine  and   proceedings   under   section   forty-one   of  chapter  two  HsV/ie!' 

5  hundred  and  thirty-one. 

18.57.  51.  1893.  396,  5  12.  1924,  57,  §  1. 

1887,  57.  1894,  431.  1929.  316,  §  1. 

G.  S.  116,  §§  10,  18.  R.  L.  160.  §5  18,  19.  1  .Met.  148. 

1871,144.  1918,  257,  §§409,  410.  164  Mass.  144. 

1877,  210,  §  4.  1919.  5.  255  Mass.  132. 

P  S.  154,  §  11 ;  1920,  2.  268  Mass.  403. 

155,  §§  12,  13.  1922,  532,  §  12A. 

1  Section  20.     District  courts  may  issue  writs  of  scire  facias  against  f7'5|_4^''i8^- 5  3. 

2  executors  and  administrators  upon  a  suggestion  of  waste  after  a  judg-  i783  32,  §9; 

3  ment  against  them  and  also  against  bail  taken  in  a  civil  action  before  1803, 132,  §  1. 

4  them,  and  proceed  to  judgment  and  execution  as  the  superior  court  fs  ie-is. 


2746 


DISTRICT   COURTS. 


[Chap.  218. 


G.  S.  120, 

§§3-o. 

P.  S.  154,  §  11 

155,  §§  14-16. 


might  do  in  like  cases.     Such  writs  shall  be  served  not  less  than  seven  5 

days  before  the  return  day,  which  shall  be  not  more  than  sixty  days  6 

after  the  date  thereof.  7 

14-16.  R.  L.  160,  §§  21-23.  1929,  316,  §  2. 


1893,  396,  I 

1894,  431. 


R.  L.  160,  §§  21-23. 
1924,  57,  §  2. 


Alternative 
procedure 
established  by 
rule  for  small 
civil  cases. 
1920,  553,  §  1. 
1922.  99,  §  1. 
1928,  144,  §  1. 
248  Mass.  170. 


SMALL  CLAIMS   PROCEDITRE. 

Section  21.  The  justices  or  a  majority  of  them  of  all  the  district 
courts,  except  the  municipal  court  of  the  city  of  Boston,  shall  make  uni- 
form rules  applicable  to  said  courts,  and  the  justices  of  the  municipal 
court  of  the  city  of  Boston  shall  make  rules  applicable  to  that  court, 
providing  for  a  simple,  informal  and  inexpensive  procedure,  hereinafter 
called  the  procedure,  for  the  determination,  according  to  the  rules  of 
substantive  law,  of  claims  in  the  nature  of  contract  or  tort,  other  than 
slander  and  libel,  in  which  the  plaintiff  does  not  claim  as  debt  or  damages 
more  than  fifty  dollars,  and  for  a  review  of  judgments  upon  such  claims 
when  justice  so  requires.  The  procedm-e  shall  not  be  exclusive,  but  shall 
be  alternative  to  the  formal  procedure  for  causes  begun  by  writ.  Actions 
under  this  and  the  four  following  sections  shall  be  brought  in  the  ju- 
dicial district  where  the  defendant  lives  or  has  his  usual  place  of  business. 


9 
10 
11 
12 
13 


Procedure. 
1920,  553,  §  1. 
248  Mass.  170. 


Judgment  final 
when. 
Removal, 
when  and 
by  whom. 
1920,  553, 
§§2,3. 

1925,  132,  §  1. 
248  Mass.  170. 


Section  22.    The  procedure  shall  include  the  beginning  of  actions  1 

with  an  entry  fee  of  one  dollar  but  without  writ,  and  without  require-  2 

ment,  except  by  special  order  of  court,  of  other  pleading  than  a  statement  3 

to  the  clerk  or  an  assistant  clerk,  who  shall  reduce  the  same  to  concise  4 

written  form  in  a  docket  kept  for  the  purpose.     The  procedure  shall  5 

include  notice  by  registered  mail  instead  of  the  mode  of  service  hereto-  6 

fore  required,  and  shall  include  provisions  for  early  hearing.     The  pro-  7 

cedure  may  include  the  modification  of  any  or  all  rules  of  pleading  and  8 

practice,  anything  contained  in  other  chapters,  sections  or  acts  notwith-  9 

standing,  and  may  include  a  stay  of  the  entry  of  judgment  or  of  the  10 

issue  of  execution.    The  rules  for  the  procedure  may  provide  for  the  11 

elimination  of  any  or  all  fees  and  costs,  and  that  costs  shall  be  in  the  12 

discretion  of  the  court.     In  causes  begun  under  the  procedure,  the  court  13 

may  on  application  for  cause  shown  issue  writs  of  attachment  of  prop-  14 

erty  or  person  as  in  causes  begun  by  writ.  15 

Section  23.  A  plaintiff  beginning  a  cause  under  the  procedure  shall  1 
be  deemed  to  have  waived  a  trial  by  jury  and  any  right  of  appeal  to  the  2 
superior  court  and  any  right  to  a  report  to  an  appellate  division;  but  3 
if  said  cause  shall  be  removed  to  the  superior  court  as  hereinafter  pro-  4 
vided,  the  plaintiff  shall  have  the  same  right  to  claim  a  trial  by  jury  as  5 
if  the  cause  had  been  begun  in  the  superior  court.  No  other  party  to  6 
a  cause  under  the  procedure  shall  be  entitled  to  an  appeal  or  report.  7 
In  lieu  thereof,  any  such  party  may,  prior  to  the  day  upon  which  he  is  8 
notified  to  appear,  file  in  the  court  where  the  cause  is  pending  a  claim  9 
of  trial  by  jury,  and  his  affidavit  that  there  are  questions  of  fact  in  the  10 
cause  requiring  trial,  with  specifications  thereof,  and  that  such  trial  is  11 
intended  in  good  faith,  together  with  the  sura  of  three  dollars  for  the  12 
entry  of  the  cause  in  the  superior  court  and  a  bond  in  the  penal  sura  of  13 
one  hundred  dollars,  with  such  surety  or  sureties  as  may  be  approved  14 
by  the  plaintiff"  or  the  clerk  or  an  assistant  clerk  of  the  district  court,  15 
payable  to  the  other  party  or  parties  to  the  cause,  conditioned  to  satisfy  16 
any  judgment  for  costs  which  may  be  entered  against  him  in  the  su-  17 
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18  perior  court  in  said  cause  within  thirty  days  after  the  entry  thereof; 

19  and  thereupon  the  clerk  shall  forthwith  transmit  such  original  papers 

20  or  attested  copies  thereof  as  the  rules  for  the  procedure  may  provide, 

21  and  the  superior  court  may  try  the  cause  as  transmitted  or  may  require 

22  pleadings  as  in  a  cause  begun  by  writ,  but  the  cause  may  be  marked  for 
2.3  trial  on  the  list  of  causes  advanced  for  speedy  trial  by  jury.     Sections 

24  one  hundred  and  five  and  one  hundred  and  seven  of  chapter  two  hundred 

25  and  thirty-one  shall  apply  in  all  district  courts  in  causes  begun  under 

26  the  procedure.     Any  party,  in  lieu  of  filing  the  bond  required  by  this 

27  section,  may  deposit  with  the  clerk  the  sum  of  one  hundred  dollars  and 

28  the  provisions  of  section  one  hundred  and  six  of  said  chapter  two  hundred 

29  and  thirty-one  shall  apply. 

1  Section  24.    The  court  may,  in  its  discretion,  transfer  a  cause  begun  T'-^nsj«'-  to 

2  under  the  procedure  to  the  regular  civil  docket  for  formal  hearing  and  docke^^^ 

3  determination  as  though  it  had  been  begun  by  writ,  and  may  impose  248°mTss:  ito. 

4  terms  upon  such  transfer. 

1  Section  25.     In  any  cause  begun  by  writ  which  might  have  been  Discretion  as 

2  begun  under  the  procedure,  the  rules  for  the  procedure  may  provide,  or  imTsss,  §  5. 

3  the  court  may  by  special  order  direct,  that  the  costs  to  be  recovered  by  248  mIII.  no. 

4  the  plaintiff,  if  he  prevails,  shall  be  eliminated  in  whole  or  in  part. 

criminal  jurisdiction. 

1  Section  26.     District  courts  shall  have  original  jurisdiction,  concur-  Jurisdinion 

2  rent  with  the  superior  court,  of  the  following  offences  committed  within  1692-3,  is',  §  6. 

3  their  respective  districts  or  otherwise  made  punishable  therein:   all  vio-  1794] 26.' § 2/ 

4  lations  of  by-laws,  orders,  ordinances,  rules  and  regulations,  made  by  {I"};  ?09. 

5  cities,  towns  and  public  officers,  all  misdemeanors,  except  conspiracies  and  I'j /^^  24!  ^  '^' 

6  libels,  all  felonies  punishable  by  imprisonment  in  the  state  prison  for  not  f^g^|?3^^' 

7  more  than  five  years,  the  crimes  mentioned  in  sections  eighteen  and  nine-  i846.  52 

8  teen  of  chapter  two  hundred  and  sixty-six,  and  the  crimes  of  forgery  of  1849!  211!  §  i'. 

9  a  promissory  note,  or  of  an  order  for  money  or  other  property,  and  of  ut-  }854;  277!  §  2. 

10  tering  as  true  such  a  forged  note  or  order,  knowing  the  same  to  be  forged,  l^l^^ff.o.^' 

11  if  in  either  case  the  sum  of  money  or  the  value  of  the  property  named  in  \l^''\^°: 

12  such  note  or  order  does  not  exceed  fifty  dollars.  i^ss,  45,  §  1. 

G    S.  116.  §H2-14;  1894,431.  150  Mass.  63,  502. 

120,  5§  3S.  40;  161,  §  85.  1897,  180;   349.  151  Mass.  60. 

1866.  279,  §8.  R.  L.  160,  §§  24,  26-31.  152  Mass.  1. 

1874   271,  I  5  1904,  282,  5  3.  156  Mass.  487. 

1876.  174;  227,  5  1.  1909,  442.  203  Mass.  598. 

1881,189.  1911.176,  §1.  206  Mass.  417. 

P.  S.  154,  §§  11,  17-20,  1916.  174,  §2.  210  Mass.  445. 

50;  155,  §§46,  48;  11  Gray,  463.  215  Mass.  209,  525. 

203,  §  103  13  Allen.  552.  216  Mass.  480. 

1885,  149-  322.  Ill  Mass.  427.  239  Mass.  458. 

1887,  293  116  Mass.  349.  246  Mass.  464. 

1893,  396,  §§  24,  34.  138  Mass.  489.  252  Mass.  545. 
36,  40. 

1  Section  27.     They  may  impose  the  same  penalties  as  the  superior  Power  to  im- 

2  court  for  all  crimes  of  which  they  have  jurisdiction,  except  that  they  i692-3,"?8,'?6. 

3  may  not  impose  a  sentence  to  the  state  prison. 

1783,  51.  §  1.  1871,  115.  1897,  1.S0. 

1794,  26.  5  2.  1874,  271,  §  5.  R.  L.  100,  §§  24, 

1821,  109.  1876,  174.  26-30. 

R.  S.  85,  §24;  1881,189.  1909.442. 

87,  §§3.  32;  126,  §23.  P.  S.  154,  §§  11,  IS,  1911,  176,  §1. 

1853,  196,  §  1.  19.  50;  1.55,  §  46.  1918,  257,  §  420. 

1854,  277,  §  2;  328.  1885.  149;  322.  1919,5. 

1855,  135,  §  2;  448,  §§  1,  2.   1887,  293,  §  2;  349.  1920,  2. 
1857,  80;  1.57,  §  1.  1893,  396,  §§  34,  36-39.  1924.  149. 

G.  S.  116.  §§  12-14;         1894,  431;  432.  246  Mass.  464. 

120,  §  38. 
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Recognizances        SECTION  28.     District  courts  may  require  persons  found  guilty  of  any  1 

peace              Crime  within  tiieir  final  jurisdiction,  except  a  violation  of  by-laws,  orders,  2 

G.  s.  120,  5  39.  ordinances,  rules  and  regulations,  made  by  cities,  towns  and  public  3 

155,  §47.'       '  officers,  or  of  the  laws  and  regulations  relative  to  the  public  health  or  4 

1894!  43?:         relative  to  defective  highways,  in  addition  to  the  punishment  prescribed  5 

R.  L.  160, 5  32.  ^y  1^^^  ^^  recognize  with  sureties,  in  a  reasonable  sum,  to  keep  the  6 

peace  or  be  of  good  behavior,  or  both,  for  not  more  than  one  year,  and  7 

to  stand  committed  until  they  so  recognize.     Sections  thirteen,  sixteen  8 

and  seventeen  of  chapter  two  hundred  and  seventy-five  shall  apply  9 

to  recognizances  so  taken.  10 

Section  29.    Except  as  provided  in  section  sixty,  they  shall  have  1 

jurisdiction,  as  provided  in  section  twenty-six,  of  felonies  not  punishable  2 

by  death  or  imprisonment  for  life  committed  by  juvenile  offenders  under  3 

seventeen;   and,  upon  their  conviction,  may  sentence  them  to  any  pun-  4 

ishment  authorized  for  such  crime,  except  imprisonment  in  the  state  5 

prison,  or  may  commit  them  to  any  institution  established  by  law  for  6 

the  reformation  of  juvenile  offenders,  or  may  bind  them  over  for  trial  in  7 

the  superior  court.  8 

Section  30.     They  shall  commit  or  bind  over  for  trial  in  the  superior  1 

court  persons  brought  before  them  who  appear  to  be  guilty  of  crimes  not  2 

within  their  final  jurisdiction,  and  may  so  commit  or  bind  over  persons  3 

brought  before  them  who  appear  to  be  guilty  of  crimes  within  their  4 

final  jurisdiction.     In  such  cases  the  clerk  of  the  district  court  shall  5 

forthwith  transmit  to  the  clerk  of  the  superior  court  a  copy  of  the  com-  6 

plaint  and  of  the  record,  the  original  recognizances,  a  list  of  the  witnesses,  7 

a  statement  of  the  ex-penses  and  the  appearance  of  the  attorney  for  the  8 

defendant,  if  any  is  entered,  and  the  report  of  the  department  of  mental  9 

diseases  as  to  the  mental  condition  of  the  defendant,  if  such  report  has  10 

been  filed  under  the  provisions  of  section  one  hundred  A  of  chapter  one  11 

hundred  and  twenty-three,  and  no  other  papers  need  be  transmitted.     If  12 

such  a  person  is  committed  for  failure  to  recognize  as  ordered,  the  su-  13 

perior  court  shall  thereupon  have  jurisdiction  of  the  case  against  such  14 

person  for  the  purpose  of  revising  the  amount  of  bail  theretofore  fixed.  15 


Jurisdiction  of 

felonies  by 

juvenile 

offenders. 

1872. 

358. 

1877, 

211, 

§6. 

1880, 

183. 

P.  S. 

1.54, 

§11; 

155.  ! 

549. 

1893, 

369, 

§35. 

1894, 

431. 

R.  L. 

160, 

§25. 

127  Mass. 

450. 

Binding  over 

to  superior 

court 

1853, 

196, 

§2. 

1855, 

448, 

§2. 

1857, 

157, 

§2. 

G.  S. 

116, 

§  15. 

P.  S. 

154, 

§21. 

1893, 

396, 

§42. 

R.  L. 

160, 

§§33 

,34. 

1918, 

257. 

§411 

1919, 

'5. 

1920, 

2. 

1929, 

216, 

§1. 

206  Mass. 

417. 

216  Mass. 

480. 

251  Mass. 

292. 

252  Mass. 

545. 

Delay  in 

executing 

sentence 

exceeding 

six  months. 

Appeal. 

1911,  176,  §  2; 

461. 

243  Mass.  90. 


Complaints 
and  warrants. 
R.  S.  87.  §  33. 
1858,  138,  §  3. 
G.  S.  120, 
§§32,  36. 
1877,  211,  §4. 
P.  S.  154,  5  11; 
155,  §§  43,  44. 

1893,  396,  §  42. 

1894,  431. 


Section  31.     No  order  shall  be  made  for  the  commitment  of  a  person  1 

to  a  jail  or  house  of  correction  upon  a  sentence  of  more  than  six  months,  2 

imposed  by  a  district  court,  until  at  least  one  day  after  the  imposition  of  3 

such  sentence.     Before  such  order  is  made,  he  shall  be  notified  of  his  right  4 

of  appeal  to  the  superior  court,  and  he  may  exercise  such  right,  as  pro-  5 

vided  by  law,  until  such  order  is  made.     This  section  shall  not  apply  6 

to  sentences  the  execution  of  which  is  suspended.  7 

Section  32.     District  courts  may  receive  complaints  and  issue  war-  1 

rants  and  otlier  processes  for  the  apprehension  of  persons  charged  with  2 

crime  and  found  within  their  county,  or  who  after  committing  crime  3 

therein  escape  therefrom,  returnable  before  a  court  or  trial  justice  of  4 

the  county  having  jurisdiction  of  the  trial  or  examination  of  the  person  5 

charged  with  the  crime.  6 

R.  L.  160.  §33.  1918,  257,  §  411.  1919,5.  1920,2. 


Clerk,  etc., 
may  issue 
warrants,  etc. 


Section  33.     A  clerk,  assistant  clerk,  temporary  clerk  or  temporary     1 
assistant  clerk,  paid  by  the  county,  may  receive  complaints,  administer    2 
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3  to  complainants  the  oath  required  thereto,  and  issue  warrants,  search  i85|.  iss.  |  u 

4  warrants  and  summonses,  returnable  as  required  when  such  processes  1877, 211',  §  i' 

5  are  issued  by  said  courts. 

p  s   155    §6.  1894,431.  153  Mass.  159.  224  Mass.  597. 

1893,  390,  §  44.  R.  L.  IGO,  5  3G.  182  Mass.  339. 

1  Section  34.     Said  courts  may  dispense  with  the  issuing  of  a  warrant  if  penseTwUh' 

2  the  person  charged  with  a  crime  has  been  arrested  without  a  warrant  i,^;;;;'"'" 

3  and  brought  before  the  court  or  admitted  to  bail;   but  in  such  case  the  isra.  mb.  §  45. 

4  officer  making  the  arrest  shall  endorse  upon  the  complaint  a  statement  k.l: ibo.  § 37. 

5  of  his  doings. 

1  Section  35.    A  justice  or  special  justice  of  a  district  court,  or  a  justice  Jwthe.Hc. 

2  of  the  peace  who  is  also  a  clerk  or  assistant  clerk  of  such  a  court,  may  at  warrants,  etc., 

3  any  time  receive  complaints  and  issue  warrants  and  summonses,  under  'i85'2.'94!'/25. 

4  his  own  hand  and  seal,  and  such  justice  or  special  justice  may  likewise  }|t|;  ?J|;  |  f; 

5  issue  search  warrants,  returnable  before  a  court  or  trial  justice  having  fjo'!  s'se.'  ^  ^^'' 

6  jurisdiction  of  the  trial  or  examination  of  the  person  charged  with  the  1877,211. 5 1. 

7  crime. 

p.  S.  154,  §22;  R.  L.  IGO,  §35;  119  Mass.  167. 

155,  §  2.  IBl,  §  5.  126  Mass.  235. 

1893,  396,  §  43.  3  Allen,  479.  145  Mass.  117. 

1  Section  36.     The  governor,  with  the  advice  and  consent  of  the  coun-  Justice  of 

•  1  ••Pill  .i.1,      peace  with 

2  oil,  may  from  time  to  time,  upon  the  petition  of  the  aldermen  or  the  power  to  issue 

3  selectmen  of  any  to\\'n  within  the  judicial  district  of  a  district  court,  Ta'ke'b'ail'"' 

4  except  a  town  in  which  the  clerk  of  such  court  resides,  designate  and  p^'l;  fss.' §  4. 

5  commission  a  justice  of  the  peace  residing  in  such  town  to  exercise  the  \llf_  Hf 

6  powers  given  to  certain  justices  of  the  peace  by  the  preceding  section  in  isas.  38i. 

7  cases  to  be  brought  before  said  court,  and  to  take  bail  in  criminal  cases  55  3, 4. 

8  arising  within  said  judicial  district. 

1924,58.  130  Mass.  155.  155  Mass.  5.  1  Op.  A.  G.  318. 


1  Section  37.     District  courts,  justices,  special  justices,  clerks,  assistant  Process  for 

2  clerks,  temnorarv  clerks  and  temporary  assistant  clerks  thereof,  trial  defendants  in 

.  ,.*.  «,  !•  7  I  •*  J  J        criminal  and 

3  justices,  and  lustices  or  the  peace  designated  and  commissioned  under  juvenile  cases, 

.,  T,.  •  lii  £        direction  and 

4  the  preceding  section,  may  issue  summonses  and  otlier  processes  tor  service.  ^ 

5  witnesses  in  criminal  cases,  and  such  processes  and  likewise  warrants  and  g*^|;  Ji^;  |  |i. 

6  other  processes  in  such  cases,  issued  by  said  courts  or  persons,  may  be  j?s®;i®^4_ 

7  directed  to  a  court  officer  or  probation  officer  of  the  court  issuing  the  fig-5*'j^\- 

8  process,  or  either  specifically  or  in  general  terms  to  any  person  in  the  isse;  247.    ^^ 

9  commonwealth  qualified  to  serve  criminal  process,  and  any  such  process  1894]  431! 

10  may  be  served  and  executed  in  any  part  of  the  commonwealth  by  the  fgig.  25?: 

1 1  person  to  whom  it  is  delivered  for  that  purpose.    This  section  shall  apply  flit'.'s.*^^' 

12  to  summonses,  warrants  and  other  processes  for  parties  and  witnesses  in  1920,2. 

13  cases  of  wayward,  delinquent  or  neglected  children. 

137  .Mass.  233.  164  Mass.  209. 

SESSIONS   AND   PROCEEDINGS. 

1  Section  38.     District  courts  shall  always  be  open  and  business  may  Courtsaiways 

2  be  transacted  at  any  time,  except  as  provided  in  section  six  of  chapter  and  adjourn- 

3  two  hundred  and  twenty.     Sittings  of  the  courts  shall  be  held  in  the  court  Fiji"ng  of 

4  houses  or  other  places  pro\-ided  therefor  by  the  county,  at  the  times  and  r'^'^'st"'^" 

5  in  the  towns  fixed  by  law;    but  if  the  times  are  not  established  by  law  l^lf^W  5  oq 

6  they  shall  be  fi.xed  by  the  courts  by  general  rule.    Sittings  may  be  ad-  isoi,  115. 
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1869, 385.         journed  from  time  to  time  as  occasion  requires,  and  cases,  civil  or  criminal,  7 

1893,396,  §'54.  may  be  continued  to  any  future  day  fixed  for  the  sitting  of  the  court.  8 

1898!  488'         Subject  to  any  other  provisions  of  law  relative  to  the  filing  of  complaints  9 

fg2g;  2??;  I  If'  for  particular  crimes,  district  courts  may  place  on  file  any  complaint  in  10 

??o  AT      ^KK    a  criminal  case  other  than  a  complaint  for  the  commission  of  a  felony  11 

loJ  Aiass.  ODO.  •Ill  •ii'i"^ 

199  Mass  44^    issucd  against  a  person  who  appears  previously  to  have  been  convicted  ot  12 

a  felony  or  previously  to  have  had  a  complaint  for  felony  placed  on  file.  13 


Books  and 

supplies. 

G.  S.  116,  §  21. 

1861,  172. 

P.  S.  154,  §  24. 

1888,  285. 

1890,  440,  §  11. 

1891,  70. 
1893,  396,  §  1. 
1897,  245. 

R.  L.  160,  §  40. 
1913,471,  §  3. 
1927,  245. 


Section  39.  Justices  and  clerks  of  district  courts,  except  the  mu- 
nicipal court  of  the  city  of  Boston,  may  procure  all  law  books  relating 
to  the  laws  of  the  commonwealth,  including  the  reports  of  the  supreme 
judicial  court,  the  Massachusetts  digests,  all  blank  books,  blanks, 
stationery  and  other  incidentals  required  by  said  courts  and  approved 
by  the  justices.  The  justice  of  a  district  court  in  any  county  other  than 
Suffolk,  the  judicial  district  of  which  has  a  population  exceeding  one 
hundred  and  twenty  thousand  as  ascertained  by  the  last  preceding 
national  or  state  census  and  in  which  there  is  no  county  law  library,  may,  9 
with  the  approval  of  the  county  commissioners,  procure  other  law  books  10 
required  by  said  court.  The  expenses  thereof  shall  be  certified  by  the  11 
justices  monthly,  and  shall  be  transmitted  to  the  county  commissioners  12 
who  shall  audit  the  bills  therefor  and  order  payment  thereof  by  the  13 
county.  14 


Who  may  hold 
court,  etc. 
R.  S.  87.  §  31. 
1848,331,  13. 
1849,86,  §  10; 
127,  §  8. 
1854,  34,  §  8. 
1856,4. 
1857,26.  §  2; 
294,  §  2. 
G.  S.  116,  §  22, 
P.  S.  154,  §  25. 
1882,  43. 
1885,  132. 

1892,  268. 

1893,  396, 
§§  55,63. 
R.  L.  160. 

§§  41,44,  50. 
1906,  166. 

1918,  257, 
§415. 

1919,  5. 

1920,  2. 

6  Gush.  333. 
14  Gray,  14, 
18,  19. 

7  Allen,  349. 
123  Mass.  525. 
143  Mass.  187. 
151  Mass.  380. 
155  Mass.  134. 
158  Mass.  168. 
184  Mass.  92. 
246  Mass.  464. 


Section  40.     District  courts,  except  the  municipal  court  of  the  city  1 

of  Boston,  shall  be  held  by  the  respective  justices  thereof;    and,  upon  2 

request  of  the  justice,  either  special  justice  may  hold  the  court  and  have  3 

and  exercise  all  the  powers  and  duties  of  the  justice,  or  hold  a  second  or  4 

third  session  thereof,  and  two  or  more  simultaneous  sessions  may  be  held.  5 

In  case  of  a  vacancy  in  the  office  of  justice,  or  his  illness,  absence  or  other  6 

disability,  the  special  justice  holding  the  senior  commission  shall,  if  no  7 

request  has  been  made  as  aforesaid,  have  and  e.xercise  all  the  powers  and  8 

duties  of  the  justice.     Upon  the  death,  resignation,  absence  or  disability  9 

of  the  justice  and  special  justices  of  a  district  court,  except  the  municipal  10 

court  of  the  city  of  Boston,  a  justice  or  special  justice  of  any  other  dis-  11 

trict  court,  at  the  request  of  the  clerk,  may  for  the  time  being  have  and  12 

exercise  all  the  powers  and  duties  of  the  justice.     Justices  and  special  13 

justices  of  district  courts,  except  the  municipal  court  of  the  city  of  Boston,  14 

may  perform  each  other's  duties  when  necessary  or  convenient.     When  a  15 

special  justice  holds  the  court  or  a  session  thereof  or  an  inquest,  or  16 

certifies  a  bill  of  costs  to  a  county,  city  or  town  treasurer,  that  fact,  17 

and  the  fact  which  gave  him  jurisdiction,  shall  be  entered  upon  the  18 

general  records  of  the  court,  but  need  not  be  stated  in  the  record  of  19 

any  case  heard  by  him.  20 


Powers  and 
duties  of 
special  justice. 
1913,  289. 


Section  41.  A  special  justice  of  a  district  court  shall  at  all  times 
have  and  exercise  all  the  powers  and  duties  of  a  justice  of  such  court,  so 
far  as  to  render  decisions,  make  orders,  and  perform  such  other  acts  as 
he  may  deem  necessary  or  proper  in  connection  with  or  relating  to  matters 
which  have  been  heard  before  him. 


Adjournment         Section  42.     If  uo  justicc  or  spccial  justice  is  present  at  the  time  and  1 

when  justice                                     •           i  p        i      ,  i*                       •            i*         i  •        -                           i          i        'ir  o 

absent.             placc  appointed  tor  holding  a  session  or  a  district  court,  the  sheriii  or  any  Z 

1893]  396!  5  56.  of  liis  dcputics  or  the  clerk  may  adjourn  the  court  from  day  to  day  or  from  3 

R.  L.  160. 5  43.  ^j^^  ^^  time,  giving  notice  thereof  as  circumstances  may  require.  4 
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1  Section  43.     The  justices,  or  a  majority  of  them,  of  all  the  district  ^,°'J,°™3^'^"' 

2  courts,  except  the  municipal  court  of  the  city  of  Boston,  shall  from  time  p  |i5'4;5*2^7'' 

3  to  time  make  and  promulgate  uniform  rules  regulating  the  time  for  the  ism,  sm.  ^  ^^ 

4  entry  of  writs,  processes  and  appearances,  the  filing  of  answers  and  for  r.  l!  leo',  §  45. 

5  holding  trials  in  civil  actions,  the  preparation  and  submission  of  reports,  fiu.  ^'' 

6  the  allowance  of  reports  which  a  justice  shall  disallow  as  not  conform-  \lllil\ 

7  able  to  the  facts,  or  shall  fail  to  allow  by  reason  of  physical  or  mental  J^^s.  532, 1 9. 

8  disability,  death  or  resignation,  the  reporting  of  cases  reserved  for  re-  |i^  |}^^f;  ^||; 

9  port  when  a  justice  shall  fail  to  report  the  same  by  reason  of  physical  or 

10  mental  disability,  death  or  resignation,  the  granting  of  new  trials,  and 

11  the  practice  and  manner  of  conducting  business  in  cases  which  are  not 

12  expressly  provided  for  by  law,  including  juvenile  proceedings  and  those 

13  relating  to  wa\-\vard,  delinquent  and  neglected  children. 


1  Section  43A.     There  shall  be  an  administrative  committee  of  dis-  Administrative 

A  ^_^L.v,iiv^^     ij  -T.-!..!        committee. 

2  trict  courts,  which  shall  consist  of  the  three  presidmg  justices  tor  tlie  1922,  532, 5 10. 

3  time  being  designated  by  the  chief  justice  of  the  supreme  judicial  court  §  {22.   "' 

4  under  section  one  hundred  and  eight  of  chapter  two  hundred  and  thirty-  246  Mass.  464. 

5  one  to  act  in  the  appellate  districts  of  district  courts,  other  than  the  mu- 

6  nicipal  court  of  the  city  of  Boston.     The  committee  shall  be  authorized 

7  to  visit  any  district  court,  other  than  the  municipal  court  of  the  city  of 

8  Boston,  as  a  committee  or  by  sub-committee,  to  recommend  uniform 

9  practices,  forms  of  blanks  and  records,  and  to  superintend  the  keeping 

10  of  records  by  clerks. 

11  The  members  of  the  committee  shall  be  allowed  the  necessary  ex- 

12  penses  incurred  in  the  performance  of  their  duties,  subject  to  the  ap- 

13  proval  of  the  governor  and  council,  and  shall  receive  such  compensation 

14  for  their  services  actually  performed  in  the  work  of  such  committee  as 

15  the  governor  and  council  shall  approve,  to  be  paid  from  the  treasury  of 

16  the  commonwealth. 

17  To  promote  co-ordination  in  the  work  of  the  courts,  the  administrative 

18  committee  may  call  a  conference  of  any  or  all  of  the  justices  of  the  district 

19  courts,  including  the  municipal  court  of  the  city  of  Boston,  or  of  other 

20  officials  connected  with  such  courts,  and  the  traveling  ex-penses  of  such 

21  justices  or  officials  for  attending  any  such  conferences  shall  be  paid  as  the 

22  other  expenses  of  the  respective  courts  are  paid. 

1  Section  44.     Processes  issuing  from  district  courts  shall  be  under  the  Process,  formal 

,1111  ■  11  requisites. 

2  seal  of  the  court,  signed  by  the  clerk  or  an  assistant  clerk  or  temporary  Torunthrough- 

3  clerk  or  temporary  assistant  clerk,  and  shall  bear  teste  of  the  justice,  or,  reauh™™"" 

4  in  the  municipal  court  of  the  city  of  Boston,  the  chief  justice,  unless  he  l^-l.'sf;  §  17; 

5  is  a  party  or  unless  his  office  is  vacant,  and  in  such  cases  they  shall  bear  f^jl  alb,  §5; 

6  teste  of  the  special  justice  who  holds  the  senior  commission  or  the  senior  ■Jl*^  ^g^  5  g 

7  associate  justice.     The  process,  civil  or  criminal,  of  a  district  court  shall  G;(S^i]6,'  §  26; 

8  run  throughout  the  commonwealth  for  service  in  any  case  or  proceeding  p's.  154. 530; 

9  within  its  jurisdiction. 

1888.  41.T.  1912,  649,  5  1.  135  Mass.  519. 

1893.  390,  §5  15,  64.  1916,  174,  §  1.  145  Mass.  117. 

1894.431.  13  Grav,  74.  158  Mass.  168. 

R.  L.  160,  §5  22,  46.  14  Gray,  14.  18.  19. 

1  Section  45.     District  courts  have  the  same  authority  to  issue  com-  Comm's|>j>ns^._ 

2  missions  to  take  depositions  in  cases  pending  before  them  as  the  superior  tions. 

3  court  has  in  cases  pending  therein. 

1877.211,5  5.  1893,396.5  65. 

P.  S.  154.  §  11;  155,  §  70.  R.  L.  160,  §  47. 
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Notice  of  Section  46.     When  judgment  is  entered  by  a  district  court  upon  de-  1 

1918, 89.'     "    murrer,  or  upon  a  case  stated,  or  when  a  decision  is  rendered  in  an  action,  2 

except  in  open  court,  the  clerk  of  the  court  shall  forthwith  give  notice  3 

thereof  to  the  parties  or  to  their  attorneys.  4 


Payments 
and  accounta 
by  clerks. 
Penalty. 
R.  S.  87, 
§§38,39. 
1853,  37,  §  7. 

1855,  26,  §  4. 

1856,  158,  §  2. 
G.  S.  116, 

§§  29-31. 

1877,  210,  §  3. 

1878,  142. 
P.  S.  1.54, 
§§34-36,  53. 

1887,  438,  §  5. 

1888,  180;  419, 
§  13. 

1889,  415.  §  7. 

1890,  201;  216, 
§2;  440, 
§§6,  8. 

1891,  313;  392. 
1893,  396,  §  9. 

1897,  466,  §  2. 

1898,  204,  §  1. 
1901,  126. 

R.  L.  160,  §48: 
168.  §  78. 
1904,  453,  §  5. 
1919,  3.50,  §  .54, 
1926.  191,  §  2. 
1930,  183,  §  1. 
2  Op.  A.  G. 
292. 


Section  47.  Clerks  of  district  courts,  except  the  municipal  court  of 
the  city  of  Boston,  shall,  on  or  before  the  tenth  day  of  each  month,  ac- 
count for  and  pay  over  to  the  county  treasurer  all  money  received  by 
them  from  civil  business,  including  fees  for  blanks  and  copies,  and  to 
city  and  town  treasurers  all  fines  and  forfeitures  received  by  them  pay- 
able to  said  cities  or  towns,  and  render  to  said  treasurers  a  detailed 
account  on  oath  of  the  same.  Such  payments  shall  include  the  balances 
due  and  payable  at  the  end  of  the  month  last  preceding  the  day  of  pay- 
ment. They  shall,  at  the  end  of  a  criminal  case,  pay  the  fees  and  ex- 
penses of  officers  entitled  thereto  from  the  funds  in  their  hands  payable 
to  the  city  or  town  liable  for  the  pa>^llent  of  such  fees  and  expenses,  if 
they  have  sufficient  funds  therefor,  and  all  such  fees  and  expenses  not 
so  paid  shall  be  certified  at  the  end  of  each  month  to  the  treasurer  of  the 
city  or  town  liable  therefor,  who  shall  pay  them  to  the  parties  entitled 
thereto.  They  shall,  at  the  end  of  a  criminal  case  or  inquest,  pay  the 
fees  of  witnesses  for  the  commonwealth  and  the  fees  and  expenses  of 
officers  at  inquests  who  are  entitled  thereto,  from  the  funds  furnished 
them  by  the  county  treasurer  for  that  purpose,  or  out  of  any  funds 
which  may  be  paid  into  court  and  are  payable  to  the  county.  They 
shall  be  allowed  for  the  amounts  so  paid  in  their  settlement  with  the 
county,  city  and  town  treasurers.  If  they  do  not  have  in  their  hands 
sufficient  funds  returnable  to  counties  with  which  to  pay  such  fees,  as 
herein  provided,  they  may  make  written  requisition  therefor  upon  the 
county  treasurer,  who  shall  pay  to  them  not  more  than  two  hundred 
dollars  each  in  any  one  month ;  but  if  it  appears  necessary  to  the  director 
of  accounts,  he  may  approve  in  addition  thereto  a  requisition  for  not 
more  than  two  hundred  dollars  in  any  one  month,  and,  upon  receipt  of 
a  requisition  so  approved,  the  county  treasurer  may  pay  to  them  such 
amount  as  may  be  called  for  therein.  They  shall  account  therefor  in 
their  regular  settlements  with  the  county  treasurer  and  shall  be  liable 
therefor  on  their  official  bonds.  A  clerk  violating  any  provision  of  this 
section  shall  be  punished  by  a  fine  of  not  more  than  one  hundred  dollars. 


1 
2 

3 

4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
2.5 
26 
27 
28 
29 
30 
31 
32 


Sentences  to 
Deer  island. 
1881, 10. 
P.  S.  154,  §  51. 
1886, 15, 
§§3,  5. 

1895,  224. 

1896,  .536,  I  9. 
R.  L.  160,  §  S3. 


ADDITIONAL   PROVISIONS   RELATIVE   TO   MUNICIPAL   COURTS. 

Section  48.  In  cases  in  which  municipal  courts  in  Boston  or  the 
East  Boston  district  court  are  authorized  to  sentence  to  imprisonment 
in  the  house  of  correction  or  county  jail,  or  to  commit  thereto  for  non- 
payment of  fine,  they  may  sentence  to  imprisonment  in  the  house  of 
correction  at  Deer  island  or  commit  thereto. 


Payment  of 
certain  fees 
by  clerks, 
advances  and 
accounting 
therefor. 
1891,  392. 
1898,  204.  §  1. 
R.  L    160,  §  54. 


Section  49.  In  the  municipal  courts  in  Boston,  except  the  mu- 
nicipal court  of  the  city  of  Boston,  and  in  the  East  Boston  district 
court,  witness  fees  and  the  fees  and  expenses  of  officers  named  in  section 
fifty  of  chapter  two  hundred  and  sixty-two  and  of  all  other  persons  shall, 
at  the  end  of  a  criminal  case  or  inquest  in  which  such  fees  or  expenses 
accrue,  be  paid  by  the  clerks  to  the  persons  entitled  thereto.  If  they  do 
not  have  sufficient  funds  in  their  hands  with  which  to  make  such  pay- 
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S  ments,  they  may  make  written  requisition  upon  the  auditor  of  Boston, 
9  and  thereupon  the  treasurer  of  said  city  shall  advance  to  them  not  more 

10  than  one  hundred  dollars  each  in  any  one  month,  for  which  they  shall, 

11  before  the  tenth  day  of  each  month,  account  to  said  city  and  for  which 

12  they  shall  be  liable  on  their  official  bonds. 

ADDITIONAL    PROVISIONS    RELATIVE    TO    THE    MUNICIPAL    COURT    OF    THE 

CITY   OF   BOSTON. 

1  Section  50.     The  municipal  court  of  the  city  of  Boston  shall  consist  j("£™' 

2  of  one  chief  justice,  eight  associate  justices  and  six  special  justices.     Said  {^^^-ji'^oSj , 

3  court  may  from  time  to  time  make  rules  for  regulating  the  practice  and  g!  s'  ii'e,  §  as. 

4  conducting  the  business  therein  in  all  cases  not  expressly  provided  for  p.  s.' 154,' §  55. 
f)  by  law. 

1SS2  41  l.S!)4,  30S.       R  L.  160,  §  55.       1913,  430. 

1SS8,  419,  §  11.       1899,  313.        1912,  U49,  §  U.       192S,  334,  §  1. 

1  Section  51.     The  chief  justice,  or,  in  case  of  his  death,  illness,  ab-  Allowance  of 

,  .  .  ...  1      II        II  1  "11  i.'  accounts,  etc. 

2  sence  or  mcapacity,  the  senior  associate  justice,  shall  allow  bills  or  isea,  279,  §  8. 

3  costs,  accounts,  charges  and  ex-penses  which  arise  in  said  court,  and  r.  l.  lai,  §56. 

4  shall  certify  to  the  public  officer  by  whom  payable  such  amounts  so  ^^°''-  ^''^■ 

5  allowed. 

1  Section  52.     The  chief  justice  may  from  time  to  time  make  assign-  ^/?if^"J[Jj3°' 

2  ments  for  the  attendance  of  a  justice  at  the  several  times  and  places  additional' 

3  appointed  for  holding  court.     The  chief  justice,  or,  in  case  of  his  death,  spec°aUus- 

4  illness,  absence  or  incapacity,  the  senior  associate  justice,  if  in  his  opinion  men^^com"" 

5  the  public  business  so  requires,  may  provide  for  additional  sessions  of  Po°^^r*a  and 
f)  the  court.     A  special  justice  may  hold  any  such  additional  session  at  the  ^^^[,"330  ^  j 

7  request  of  the  chief  justice  or  senior  associate  as  aforesaid,  or  a  regular  isra:  ms!  §  9. 

8  session  at  the  request  of  the  ju.stice  whose  duty  it  may  be  to  hold  it,  or,  p.  s.Tm,  §  .57. 

9  in  case  of  the  illness  or  absence  of  any  justice,  or  a  vacancy,  at  the  request  i896!  234. 

10  of  any  justice.     During  the  continuance  of  such  requests,  or  during  such  HH]  '3,3; 

1 1  illness,  absence  or  vacancy,  a  special  justice  shall  have  and  exercise  all  f^^- 1^°- 1  f^; 

12  the  powers  and  duties  of  a  justice.     The  fact  of  holiling  court  and  the  JS'S.  2™-  ^  ^ 

13  fact  which  gave   him  jurisdiction   shall   be  entered  upon   the   general 

14  records  of  the  court,  but  need  not  be  stated  in  the  record  of  any  case 

15  heard  by  him.     His  compensation  shall  be  thirty  dollars  for  each  day's 

16  service;   and,  except  when  holding  an  additional  session  as  above  pro- 

17  vided,  the  compensation  for  service  in  excess  of  thirty  days  in  any  one 
IS  year  which  may  be  rendered  to  or  for  anyone  justice  shall  be  deducted 
19  by  the  treasurer  of  Sufl'olk  county  from  the  salary  of  such  justice. 

1  Section  53.     There  shall  be  a  clerk  and  eight  assistant  clerks  of  said  ^g^tLT'^ 

2  court  for  criminal  business,  and  a  clerk  and  twelve  assistant  clerks  of  ;'"'^^„„  ,  „ 

111111  '11         18bD,  279,  s  D. 

3  said  court  for  civil  business.     The  assistant  clerks  shall  be  appointed  by  i874.  271,  §  20. 

4  the  clerks,  respectively,  subject  to  the  approval  of  the  justices  or  a  u'-so's.' 

5  majority  of  them,  and  the  clerks  shall  be  responsible  for  the  doings  of  p.  s.'i54,  §  .-is. 

6  their  assistants,  and  may  remove  them  at  pleasure.     The  salaries  of  \ly%*i:^^'' 

7  said  assistant  clerks  shall  be  payable  by  the  county.  }||^;  H^- 

8  The  clerk  of  said  court  for  civil  business  may  designate  such  employees  R  ^^l!  leo,  §  .58. 

9  in  his  office,  as  in  his  judgment  may  be  necessary  for  the  convenience  of  i908!  418. 

10  the  public,  as  deputy  assistant  clerks  of  said  court,  who  shall  have  the  1913, 445'. 

1 1  same  authority  to  administer  oaths  as  the  assistant  clerks  of  said  court.    1922',  309,  §  1. 

1923,  323,  §  1.  1928.  ,334,  5  2. 

1924,  36.  1931,  21U.  §§  1,  2. 


2754 


DISTRICT   COURTS. 


[Chap.  218. 


Civil  juris- 
diction. 
1866.  279.  §  9. 
1871.  144. 
1874,  271.  §  6. 
187.5.  106,  §  1. 
1877.  187. 
P.  S.  154.  §  59 
1894,  431. 
R.  L.  160 
1912,  649, 
1931.  426, 
271  Mass 


S2. 
§  59. 
§  1. 
§99. 
186. 


Section  54.     In  addition   to  the  jurisdiction  otherwise  conferred,  1 

said  court  shall  have  jurisdiction  of  actions  of  contract,  tort  or  replevin,  2 

if  one  or  more  of  the  defendants,  or,  in  actions  by  trustee  process,  if  one  3 

or  more  of  the  persons  named  in  the  writ  as  trustees,  live  or  have  their  4 

usual  place  of  business  in  Suffolk  county,  or,  in  actions  brought  under  5 

chapter  two  hundred  and  twenty-seven,  if  an  attachment  of  property  or  fi 

personal  service  of  the  writ  is  made  in  said  county.  7 


anTmedirai"         SECTION  55.     The  justiccs  of  Said  court  may  employ  stenographic 
service  and        scrvicc  for  the  court  to  an  amount  not  exceeding  three  thousand  dollars 

equipment.  ,  .-,    •  ,  c        •  •      •       i   i         •  t       i 

1915, 166.         yearly.     Said  court  may  secure  tor  its  criminal  business  medical  service, 

1921]  4s6i  §  33.  and  the  equipment  necessary  therefor,  and  for  this  purpose  may  expend 

§1^5,' 7-9.'         annually  such  sum,  not  exceeding  ten  thousand  dollars,  as  the  justices 

of  said  court  may  from  time  to  time  determine,  subject  to  the  appro \'al 

of  the  mayor  of  Boston.     Sums  so  expended  shall  be  paid  by  Suffolk 

county  upon  vouchers  approved  by  the  chief  justice  of  said  court. 


Accounts 
of  clerks. 

1887.  438, 

1888.  419, 
1889,415, 

1890,  216. 

1891,  313. 
1897,  466, 
R.  L,  160, 
168,  §  78. 


§■5. 
§  13. 
§7. 


§2. 
§61; 


Section  56.     The  clerks  shall,  on  or  before  the  tenth  day  of  each  1 

month,  account  for  and  pay  over  to  the  collector  of  Boston,  or  to  any  2 

other  officer  authorized  by  law  to  receive  the  same,  the  balance  due  and  .3 

payable  at  the  end  of  the  preceding  month  of  all  money  received  by  4 

them  payable  by  law  to  Suffolk  county,  and  shall  render  to  said  collector  5 

or  other  officer  a  detailed  account  thereof  under  oath.     Whoever  violates  6 

this  section  shall  be  punished  by  a  fine  of  not  more  than  one  hundred  7 

dollars.  8 


Territorial 
jurisdiction. 
1906.  489, 
§§  1.  4. 


SPECIAL    PROVISIONS    RELATIVE    TO    THE    BOSTON    JLTA'ENILE    COURT. 

Section  57.  The  Boston  juvenile  court,  established  by  section  one  of 
chapter  four  hundred  and  eighty-nine  of  the  acts  of  nineteen  hundred 
and  six,  shall  continue  to  have  and  exercise  jurisdiction  within  the  same 
territorial  limits  as  are  prescribed  for  the  criminal  jurisdiction  of  the  mu- 
nicipal court  of  the  city  of  Boston. 


Justices  and 

clerk. 

1906,  489,  §  ■: 


Section  58.  Said  court  shall  consist  of  one  justice  and  two  special  1 
justices.  It  shall  have  a  clerk,  who  shall  be  appointed  by  the  governor,  2 
with  the  advice  and  consent  of  the  council,  for  five  years.  3 


Powers, 
duties  and 
procedure. 
1906.  489, 
§§2-4. 


Section  59.     Except  as  otherwise  provided  by  law,  said  court  shall  1 

have  and  exercise,  within  its  jurisdiction,  the  same  powers,  duties  and  2 

procedure  as  district  courts;    and  all  laws  relating  to  district  courts  or  3 

municipal  courts  in  the  county  of  Suffolk  or  officials  thereof  or  proceedings  4 

therein,  shall,  so  far  as  the  same  are  applicable,  apply  to  said  court.  5 


Jurisdiction 
over  offenders, 
etc.     Rules. 
1906.  489,  §  4. 
1907, 137. 


Section  60.     Within  the  territorial  limits  prescribed  in  section  fifty-  1 

seven,  said  court  shall  have  and  exercise  jurisdiction,  exclusive  of  the  mu-  2 

nicipal  court  of  the  city  of  Boston,  over  cases  of  juvenile  offenders  under  3 

seventeen  and  cases  of  neglected,  wayward  or  delinquent  children.     Said  4 

court  may  from  time  to  time  make  general  rules  in  reference  to,  and  pro-  5 

vide  forms  of,  procedure.  6 
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COURT  OFFICERS. 

1  Section  61.     Court  officers  in  district  courts  shall  be  appointed  bv  the  Appointment. 

„     ,  .         ,  ,.     ,  •    ■       1  ^      i'  xi  'i  p  tenure,  powers 

2  justice  ot  the  court,  or,  in  the  case  oi  the  municipal  court  or  the  city  oi  and  duties. 
;]  Boston,  by  a  majority  of  the  justices,  and  may  likewise  be  removed  for  1874]  leo! 

4  any  cause  considered  by  such  justice  or  majority  to  be  sufficient,  and  2'«5!*/8"' ^  ^" 

5  any  vacancy  caused  by  removal  or  otherwise  may  likewise  be  filled.  p*g''f54' 

()  Such  officers  shall  attend  the  sessions  of  the  court,  shall  preserve  order,  ,5J  si.  es!   _ 

.       .  ,  ,  J.    188!i.  Ih,  5  o. 

7  and  may  serve  warrants,  mittimuses,  precepts,  orders  and  processes  01  1893, 396,  s  62. 

8  the  court. 

1895,  437,  §§  1,  2,  5.  1909.  386.  191S.  257,  §  417. 

1898.  2.54.  1912.  253;  497.  1919,  5. 

1900,  433,  §  1.  1914,  700.  1920,  2. 

R.  L.  160,  §§  62-64.  1916.  69,  §  2. 

1  Section  62.     In  the  municipal  court  of  the  city  of  Boston  the  court  ^"^^"^ 

2  officers  appointed  shall  not  exceed  ten  for  criminal  business  and  five  for  1S74;  im'. 

3  civil  business  and  one  of  such  court  officers  for  criminal  business  shall  be  265,  Ts.'' 

4  designated  by  the  chief  justice  as  chief  court  officer  of  said  court  for  r^^'imV 

0  criminal  business,  and  one  of  such  court  officers  for  criminal  business  Use! 'is!  §  5. 

6  shall  be  designated  as  an  assistant  chief  court  officer;    in  the  municipal  !^^?'??§'  f  ?- 

,  ...  ^^  ,  ...       l89o,  4,'j7,  §  1. 

7  court  of  the  Roxbury  di.strict  four  court  officers  may  be  appointed;    in  1898,254.    ^ 

5  the  municipal  court  of  the  South  Boston  district,  of  the  Charlestown  r.  l'  i6o', 

9  district,  of  the  Dorchester  district  and  of  the  West  Roxbury  district,  the  igosT  sse. 

10  East  Boston  district  court,  the  district  court  of  Chelsea,  the  third  dis-  497f'§"r^'  ^ '' 

1 1  trict  court  of  eastern  INIiddlesex  and  th^  district  court  of  East  Norfolk  }^}g'  gg°j  2. 

12  two  court  officers  for  each  court  may  be  appointed;   and  in  each  of  the  \^lfj^^''' 
VA  other  district  courts  in  the  commonwealth  one  court  officer  may  be  ap-  1919. 5. 
14  pointed. 

1920.  2.  1923,  448,  §  1.  1929.  208.  §  1. 

1921.  284.  §  1.  1924,  86.  §  1.  1931,  285. 

1922.  299,  5  1.  1928,  198,  §  1. 

1  Section  63.     Court  officers  in  district  courts  in  Boston  shall,  while  uniforms  in 

2  on  duty  in  said  courts,  wear  uniforms  to  be  approved  by  the  justices  of  i902?368.'"  ^' 

3  said  courts,  which  shall  be  furnished  at  the  expense  of  Suffolk  county.      Jgi^;  73^;  ^  ^' 

1930.  400,  15  5,  7-9.  1931,  301,  §  29. 

1  Section  64.     Each  court  officer  in  a  district  court  in  Boston  shall  S°"'^^ '"  „,, 

Boston  courts. 

2  give  bond  for  the  faithful  performance  of  his  duties  in  the  sum  of  one  isss.  *57.  §  4. 

3  thousand  dollars  payable  to  the  treasurer  of  Suffolk  county,  with  suf-  R  l!  lou,  §  65. 

4  ficient  sureties,  approved  by  the  chief  justice  or  the  justice  of  the  court, 

5  as  the  case  may  be. 

1  Section  6.5.     In  the  absence  of  a  court  officer,  or,  in  the  municipal  Temporary 

'         ^         ^  ^  r^        court  omcers. 

2  court  of  the  citv  of  Boston,  whenever  a  maioritv  of  the  justices  think  the  ^^00, 179. 

„    I        .  .  ■  „■'■,''.,.,        R.  L.  160.  §  66. 

3  business  requires,  a  temporary  court  otticer  may  be  appointed  in  the  i908, 191. 

4  manner  provided  in  section  sixty-one,  who  shall  have  all  the  powers  and  1924'.  86.  §2. 

5  duties  of  a  court  officer.     The  justice  of  the  third  district  court  of  eastern  §^^5,'7°9.' 

6  Middlesex  may  appoint  for  service  during  such  time  as  three  simultaneous  '^^''  •""•  ^  ^"^ 

7  sessions  of  said  court  are  being  held,  and  may  remove  as  provided  in 

8  section  sixty-one,  a  part  time  court  officer,  who  shall  have  all  the  powers 

9  and  duties  of  a  court  officer.     Any  compensation  for  service  performed 

10  for  an  absent  court  officer  as  aforesaid  in  excess  of  fifteen  days  in  any  one 

11  year  shall  be  deducted  by  the  county  treasurer  from  the  salary  of  such 

12  court  officer. 
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MESSENGERS  AND  INTERPRETERS. 

Messenger  of  SECTION  66.     There  shall  be  a  messenger  of  the  municipal  court  of  the     1 

Boston  mumci-       .  -ii  ••pi--  n 

pal  court.  City  of  Boston,  appomted  by  a  majority  01  the  justices.  2 

1906.  192. 


Interpreters  in 
Boston  munici- 
pal court. 
1912,  648.  §  1. 
1916,  109. 
1930,  400. 
§§  5.  7-9. 
1931,301,  §  31 


Section  67.  The  j'ustices  of  the  municipal  court  of  the  city  of  Boston 
may  appoint  such  official  interpreters  as  they  may  deem  necessary  for 
the  criminal  and  for  the  civil  sessions  of  the  court.  The  interpreters 
shall  hold  their  positions  at  the  pleasure  of  the  court  and  shall  render 
such  additional  service  as  the  chief  justice  of  said  court  may  require. 
Said  justices  shall  forthwith  discharge  any  such  interpreter  who  shall 
be  found  by  them  to  have  requested  or  received,  directly  or  indirectly, 
any  gratuity,  bonus  or  fee  in  connection  with  any  criminal  or  civil  case  8 
pending  or  in  course  of  preparation  for  presentation  to  any  court.  Other  9 
interpreters  may  be  employed  when  the  services  of  the  official  interpreter  10 
are  not  available.  11 


Interpreter  in        SECTION  68.     The  justicc  of  the   East  Boston   district  court  may     1 

East  Boston  .  .^i..  p  i  l'*i*  j.  lliuo 

district  court.     appoHit  au  Italian  interpreter  tor  that  court,     baid  interpreter  shall  be     Z 
1925!  255;  §  1.    entitled  to  an  annual  vacation  period  of  fifteen  working  days  with  pay.     3 

1930,  400,  §§  5,  7-9.  1931,  301,  5  32. 


Clerical  as- 
sistance to 
certain  clerks. 
1879,  257, 
§§1,2. 

P.  S.  154.  §  58. 
1883,  47. 
1888, 184;   246 
419,  §  13. 


CLERICAL   ASSISTANCE. 

Section  69.     The  clerk  of  each  district  court,  except  the  clerks  of  the  1 

municipal  court  of  the  city  of  Boston  for  civil  and  criminal  business,  2 

shall  be  allowed  annually  for  clerical  assistance  such  amount  as  the  3 

mayor  of  the  city  of  Boston,  if  the  district  court  is  in  Suffolk  county,  or  4 

as  the  county  commissioners,  if  it  is  in  any  other  county,  may  approve.  5 


1SS9,  62;  206. 
1893,  371. 
1895,  125;  260. 

1897,  263; 
397,  §  1. 

1898,  286;  331. 

1899,  353. 

1900,  419,  §  2. 

1901,  295;  336. 
R.  L.  160,  §  67. 

1903,  179. 

1904,  258;  331. 


1906,  195-197;  228; 
289:  449,  §§  2,  3. 
1907  323 

1908!  348-  351;  395; 
458;  475. 

1909,217;  364-366; 
368;  434. 

1910,  224;  253;  279. 

1911,  454. 

1912,  315;  336. 

1913,  339;  526. 

1914,  690. 


1919,  127;  219. 

1920,  282. 

G.  L.  (ed.  ot  1920)  218, 
§§  71-73. 

1921,  334,  §§  1,  2  [G.  L. 
218,  §§  71A,  71B1;  430, 
§  1;  464,  §  1  IG.  L.  218, 
§7101;  465,  §  1;  465, 

§  2  [G.  L.  218,  §  710). 

1922,  399.  §  1. 

1930,  400.  §§  5,  7-9. 

1931,  301,  §  33. 


Same  subject. 
Boston  munic- 
ipal and  ju- 
venile courts. 
1916,  71. 
G.  L.  (ed.  ot 
1920)  218, 
§72. 

1921,  430.  §  1. 

1922,  399.  §  2. 
1931.301,  §  34 


Section  70.  The  clerks  of  the  municipal  court  of  the  city  of  Boston 
for  civil  business  and  for  criminal  business  and  the  clerk  of  the  Boston 
juvenile  court  shall  each  be  annually  allowed  for  clerical  assistance  such 
amounts  as  the  majority  of  the  justices  of  said  municipal  court  and  the 
justice  of  said  Boston  juvenile  court,  respectively,  may  recommend, 
subject,  however,  to  the  approval  of  the  officers  having  in  Suffolk  county 
the  powers  of  county  commissioners. 


Section  71.     [Repealed,  1922,  399,  §  3.) 


Section  71A.     [Inserted,  1921,  .33-1,  §  1;  repe.\led,  1922,  399,  §  3.]     1 
Section  71B.     [Inserted,  1921,  334,  §  2;  repealed,  1922,  399,  §  3.]     1 
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1      Section  71C.     [Inserted,  1921.  464,  §  1;  repe.yled,  1922,  399,  §  3.] 
1      Section  "ID.     [Inserted,  1921,  465,  §  2;  repealed,  1922,  399,  §  3.] 
1      Section  72.     [Repealed,  1922,  399,  §  3.] 
1      Section  73.     [Repealed,  1922,  399,  §  3.] 

salaries. 

1  Section  74.     Salaries  in  district  courts  shall  be  paid   in  monthly  Monthly 

2  instalments  by  the  respective  counties  where  such  courts  are  established,  ?877\  2io,'  5  2. 

3  but  advances  on  account  of  such  salaries  may  be  made  in  any  county  k.l.\«),\ct. 

4  under  such  regulations  as  the  county  treasurer  thereof  may  prescribe,  {gol;  tsl.  ^  *' 

5  not  exceeding  the  proportion  of  salary  then  due,  nor  oftener  than  once  i^oo.  3|5-  5 1- 

6  in  seven  days,  nor  before  the  sixth  nor  after  the  twenty-first  day  of  the  '^i^'l^^i 

7  month. 

1919,  362,  §  6.  1928.  140. 


1      Section  75.     The  salary  of  the  chief  justice  of  the  municipal  court  of 


Boston  munic- 


2  the  city  of  Boston  shall  be  ten  thousand  dollars,  and  the  salary  of  each  iPg2i^°io9. 

3  of  the  associate  justices  shall  be  nine  thousand  dollars.  H  *■  ^■ 

R.  S.  78,  §§26-28.  1892,58.  1917,262. 

G.  S.  116,  §33.  1893,479.  1918,  195;  227;  260,  §  1 ; 

1866.  279,  §  6.  1895,  457,  §  3.  287.  §  1. 

1867,  355.  §  6;  356.  1897,  183.  1919.  264;  276;  328;  329. 
1872,43.  1898,254.  1920.  473;  491 ;  492; 
1874,271,5  20.  R.L.  160.  §67.  496;  614. 

1879,  257;  265.  1904,454.  1921,  284,  §  2. 

1881,62.  1905.452.  1922,  309,  §  2. 

P.  S.  1.54,  §  04.  1906,  192;  355,  §§1,3;  1923,  323,  §  2;  448.  §  2. 

1882,  41,  §  2;  245,  §  1.       449.  §  1;  450;  468.  1924,  506.  §  1. 

1885.  42.  §  2;  137,  §§  1,  2.    1908.  418.  1928.  233,  §  1;  334,  §  3. 

1886,  130.  1912,  049.  §  10.  1930,  400,  §§  5,  7-9; 
1887,163.  1913,  446;  488;  726;  736.  415.  §  1 

1888.  195;  419,  §  II.        1914.666.  1931,  301,  §  35. 

1889,  39;  143;  170.         1916,  69,  §  1. 

1  Section  76.     The  salar\'  of  the  justice  of  the  Boston  juvenile  court  Salaries  in 

2  shall  be  five  thousand  dollars,  and  that  of  the  clerk  of  said  court  an  courts. 

3  amount  equal  to  seventy-five  per  cent  of  the  salary  of  the  justice.     The  i9i8!  i78'. 

4  salary  of  the  justice  of  the  municipal  court  of  the  Charlestown  district  1921;  355!  §1. 

5  shall  be  forty-five  hundred  dollars.     The  salary  of  the  justice  of  the  5oif'§\*^' * '' 

6  municipal  court  of  the  South  Boston  district  shall  be  forty-five  hundred  J^||;  zlt]  1 1: 

7  dollars.  The  salaries  of  the  justices  of  the  following  district  courts 
N  shall  severally  be  as  follows:  First  district  court  of  Barnstable,  twenty- 
9  two  hundred  dollars;  second  district  court  of  Essex,  twenty-four  hundred 

10  dollars;  second  district  court  of  Plymouth,  thirty-two  hundred  dollars; 

11  third  district  court  of  Plymouth,  twenty-five  hundred  dollars;    fourth 

12  district  court  of  Plymouth,  twenty-five  hundred  dollars. 

1  Section  77.     The  salaries  of  the  justice  of  the  district  court  of  Dukes  salaries  in 

2  county  and  of  Nantucket  shall  be  fifteen  hundred  dollars  each.     The  NantuXt. 

3  salary  of  the  clerk  of  the  district  court  of  Dukes  county  shall  be  equal  to  Jf ^l.  leo.  1 67. 

4  seventy-five  per  cent  of  the  salary  of  the  justice  of  said  court  and  the  }|i|;|f5;  | }: 

5  salary  of  the  clerk  of  the  district  court  of  Nantucket  shall  be  five  hundred  ^eo.  §  2. 

6  dollars. 

1919.  362.  §  5.        1923.  326,  §  1.        1927.  227,  §  2.        1931.  1,52. 

1  Section  78.     The  annual  salaries  of  the  justices  of  district  courts,  classified 

2  except  as  provided  in  the  three  preceding  sections,  shall  be  determined  justices'. 
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G.  S.  116,  §  33. 

1861,  141. 

1862,  92. 
1864,  127;  256. 

1866,  298,  §  9. 

1867,  316,  §  6. 

1868,  124,  §3; 
330. 

1869,  359: 
416,  §  6. 

1870,  201,  §  6; 
202,  §  2; 

333,  §  3. 

1871,  173,  §  3; 
376;  391,  §  5. 

1872,  77;  108; 
141;  152,  §  5; 
199,  §  5:  200, 
§5;  201,  §  5; 
233,  §4;  269, 
§5;  277,  §5; 
289.  §  2. 
1874,  35,  §  2; 
85,  §  2;  171; 
180,  §4;  201, 
5  2;  207,  §  1; 
235,  8  1;  271, 
§§  17,  18; 
281,  I  2;  293, 
§  20;  315,  §  5; 
316,  §6;  337, 
§  6;  338;  350, 
§  18;  364; 
392,  §  6. 

1876,  19S,  §  4. 

1877,  188; 
210,  §  2. 

1879,  201;  219, 
§  1;  220;  232; 
233,  §§  1,  2: 
234;  247;  248, 
§  1;  265, 

§§  3-6. 

1880,  226. 

1881,  128,  §  4; 
245;  246;  251; 
259;  290. 

P.  S.  154,  §  64. 

1882,  227,  §  2; 
233,  §  6; 

245,  §  1. 
1883,75,  §  1; 
111. 

1884,  208;  211; 
215,  §4;  231. 

1885,  49;  79, 
§  1;  155,  §  3. 

1886,  15,  I  B; 
123;  151;  154; 
166;  190,  §  2; 
307. 

1887,  61,  §  1; 
171;  180;  190. 

1888,  50;  110; 
173;  193,  §4; 
234 

1889, 12;  54; 
97;  130;  158; 
198;  217;  227; 
242;  261;  263; 
281. 

189,0,93;  131; 
177,  §3;  238. 

1891,  108; 
160-162; 
273,  §  2. 

1892,  93;  100. 

1893,  479. 
1894, 321; 
373;  470. 


by  the  population  of  their  respective  judicial  di.stricts  as  ascertained  by 

the  la.st  preceding  national  or  state  census,  as  follows: 

Population  of  District.  Salary. 

Under  5,000 Sl,200 

5,000  to      6,000 1,300 

6,000  to      7,000 1,400 

7,000  to      8,000 1,500 

8,000  to      9,000 1,600 

9,000  to    11,000 1,700 

11,000  to    13,000 1,800 

13,000  to    15,000 1,900 

15,000  to    17,000 2,000 

17,000  to    18,000 2,100 

18,000  to    19,000 2,200 

19,000  to    22,000 2,300 

22,000  to    25,000 2,400 

25,000  to    27,000 2,500 

27,000  to    29,000 2,600 

29,000  to    31,000 2,700 

31,000  to    .34,000 2,800 

34,000  to  37,000 2,900 

37,000  to  40,000 3,000 

40,000  to  43,000 3,100 

43,000  to  46,000 3,200 

46,000  to  49,000 3,300 

49,000  to  52,000 3,400 

52,000  to  55,000 3,500 

55,000  to  68,000 3,600 

58,000  to  61,000 3,700 

61,000  to  65,000 3,800 

65,000  to  70,000 3,900 

70,000  to  75,000 4,000 

75,000  to  80,000 4,100 

80,000  to  85,000 :   .   .  4,200 

85,000  to  90,000 4,300 

90,000  to  95,000 4,400 

95,000  to  100,000 4,500 

100,000  to  105,000 4,600 

105,000  to  110,000 4,700 

110,000  to  115,000 4,800 

115,000  to  120,000 4,900 

120,000  to  125,000 5,000 

125,000  to  130,000 5,100 

130,000  to  135,000 5,200 

135,000  to  139,000 5,300 

139,000  to  143,000 5,400 

143,000  to  146,000 6,500 

146,000  to  149,000 6,600 

149,000  to  152,000 5,700 

152,000  to  155,000 5,800 

155,000  to  158,000 6,900 

158,000  and  over 6,000 

1895,  176,  §  2.  R.  L.  160,  §  67.  1912,  563;  604;  660;  672. 

1896,  353,  §  2.  1902,  320;  360,  §  1 ;  378;     1913, 414;  748. 

1897,  318;  324;  325;        416,  §  3.  1914,  509,  §  1;  532,  §  2; 
356;  358;  359;  390.         1903,  214,  §  2;  412,  §  2.      547;  686. 

1898,  216;  358;  362;  372;     1904,  372;  453,  §§  1,  2,  4.     1915,  286. 
388;  429;  460;  478,  §2.     1905,  165;  339;  443.         1916,  261 ;  263. 

1899,  314;  315;  339;        1906,  299,  §  2;  325.         1917,  203;  319;  328; 
391.  §  2.  1907,  128.  330,  §  1;  333. 

1900,  229;  265;  268;        1908,  323.  1918,  173;  208;  260,  §  1. 
384:400,  §6.              1910,501.  1919,  362,  §§  1,  5,  6. 
1901,457.                1911,414,  §2.  1923,479,5  1. 


Sanie  subject,  SECTION  79.  lu  courts  iu  whicli  the  Salaries  of  justices  are  fixed  by  1 
sistant  clerks,  the  preceding  section,  the  salaries  of  clerks  shall  be  equal  to  seventy-five  2 
1862, 92.'       '  per  cent  of  the  salaries  established  for  the  justices  of  their  respective     3 
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4  courts;   and  the  salaries  of  assistant  clerks,  other  than  second  and  third  H^yJ^g;  \l[ 

5  assistant  clerks,  shall  be  equal  to  seventy-five  per  cent,  and  the  salaries  J^^^'j^^^' 

6  of  second  assistant  clerks  shall  he  equal  to  sixty  per  cent,  and  the  salaries  isto.  201. 5^6. 

7  of  third  assistant  clerks  shall  be  equal  to  forty-five  per  cent,  of  the  salaries  3i4;'326'; 

8  of  the  clerks  of  their  respective  courts. 

1872,  141;  159;  163,  §  3;  1S80.  1.5.  S  6;  106;  124;  1901,  362;  372;  392; 
199,  §7;  233,  §  4;                               155;  156;  158;  165;  167;                 415;  418. 

289,5  4.  190,  §2;  307,  §2;  333,  §2.     R.  L.  160,  §  67. 

1873,  IS;  363,  §  3.  1887.  61;  117;  174;  175;       1902.  299;  356;  360,  §  2; 

1874,  35.  §  2;  75;  123;  126;     208;  227;  265,  §  2;  274,       378;  416,  5  3. 

154,  §2;  180,  §4;  201,  §5;  §  2;  318;  327.  1903,  214,  §  2;  412.  §  2. 

207,  §  2;  235,  §  2;  271.  1888,  55;  60,  §  2;  88;  89;  1904.  453,  §§  1,  2.  4. 

§5  18,  19;  281,  §  1;  293,  214;  235.  1905,  165;  192;  339;  443. 

§20;  316,  §3;  337.  §6;  338;  1889,  19;  28;  39;  41 ;  83;  1906,  228;  240;  248; 

350,  §  18;  364;  392,  §  6.  92;  137;  152,  §  2;  218;  325;351. 

1875,  182.  239;  261;  277;  289.  1907.  128. 

1876,  195,  §  4;  198,  §  1.  1891,  71;  78;  107;  190;  1908.  323. 

1877,  148;  210,  §  2;  212,  §  2.  273.  §  2.  1909,357. 

1879,  201;  219.  §  2;  232,       1892,93.  1910,501. 

§  1;  233;  234.  §51-4;  247;  1893,479.  1911,  414,  §  2. 

248,  §  2;  257;  265,  §§  3-5.  1894,  65,  §  2;  336;  363,  1912,  563;  660;  672. 

1880,  226.  §  2;  374;  379;  470.  1913,  332,  §  2;  414; 

1881,  148,  §  3;  247-251;  1895,  176,  §  2;  500.  483;  748. 

290.  1896,  337;  353,  §2.  1914,  509.  §  2;  532,  §  2;  604. 

P.  S.  154,  §64,  1897,  260,  §  2;  322;  1916,  261 ;  262. 

1882,  63;  87;  176,  §  3;  233,  422.  1917,  102;  124;  154;  252; 
§  6;  245,  §  2.  1898,  369;  382;  460;  291;319;340. 

1883,  53;  57;  97,  §  3.  478.  §  2,  1918,  173;  178;  211;  260,  §  1. 

1884,  65;  197;  215,  1899,  154;  204,  §  2;  217;  1919,362,5  2. 
§4;  231.  234;  297;  315;  391,  §  2.  1923,379.5  2. 

1885,  79,  §3;  155,  §3;  1900.  138,  §  1;  326;  330;  1926,  366,  §  2. 
180;  286.  332;  400,  §  6;  419,  §  1.  230  Mass.  236. 

1  Section  SO.     The  salary  of  the  clerk  of  the  municipal  court  of  the  Salaries  of 

2  Charlestown  district  shall  be  equal  to  seventy-five  per  cent  of  the  salary  siaLm^Serkr 

3  established  for  the  justice  of  said  court,  and  the  salary  of  the  first  assist-  cou"g.'"° 

4  ant  clerk  shall  be  equal  to  seventy-five  per  cent,  and  the  salary  of  the  \l\f  HI 

5  second  assistant  clerk  shall  be  equal  to  sixty-six  and  two  thirds  per  cent,  J-J}^.  330,  §  2. 

6  of  the  salary  of  said  clerk.     The  salary  of  the  clerk  of  the  municipal  court  1920;  eis'.  ^  ^ 

7  of  the  South  Boston  district  shall  be  equal  to  seventy-five  per  cent  of  the  1924]  484!  I  2'; 

8  salary  established  for  the  justice  of  said  court,  and  the  salary  of  the  as-  1927,294,  §2. 

9  sistant  clerk  shall  be  equal  to  seventy-five  per  cent  of  the  salary  of  said 
If)  clerk.     The  salaries  of  the  clerks  of  the  first  district  court  of  Barnstable, 

11  the  second  district  court  of  Essex  and  the  second,  third  and  fourth  district 

12  courts  of  Plymouth  shall  be  equal  to  seventy-five  per  cent  of  the  salaries 
1:]  established  for  the  justices  of  their  respective  courts. 

1  Section  SI.     If  sessions  of  a  district  court  are  held  in  more  than  one  Traveling 

....  .      .  „     ,  'I'll     expenses. 

2  town  m  its  district,  the  county  commissioners  or  the  county  m  which  such  1884.  204;  205. 
'.i  district  lies  shall  designate  in  which  town  the  clerk's  main  office  shall  be  isgo!  353,  §  2. 
4  established,  and  the  justice,  special  justices,  clerk  and  assistant  clerks  of  iggl;  no: 

.5  such  court  shall  each  be  allowed  by  the  county  his  traveling  ex-penses  ^j  gr/g^s.' 

6  necessarily  incurred  in  connection  with  holding  sessions  of  said  court  at  |^°^'4^^' 

7  any  town  in  the  county  otlier  than  the  town  of  his  residence.     All  ex-  1919,  362, 5  3. 

8  penses  allowed  under  this  section  shall  be  subject  to  the  approval  of  1931!  us. 

9  said  county  commissioners. 

1  Section  S2.     The  salaries  of  the  justices,  clerks  and  assistant  clerks  Periodical 

....  *'.,.  .  n         ±      readjustment 

2  of  district  courts,  except  the  courts  mentioned  in  sections  seventy-hve  to  of  classified 

3  seventy-seven,  inclusive,  whenever  the  population  of  their  respective  i905,'339. 

4  judicial  districts,  as  ascertained  by  the  last  preceding  national  or  state  \l\g]  362;  §  4. 

5  census,  permits  it,  shall  so  be  readjusted  in  the  year  following  such  census 

6  by  the  officer  paying  the  salary  as  to  apply  the  population  according  to 

7  such  census  to  the  schedule  and  computation  of  salaries  contained  in  scc- 

8  tions  seventy-eight  and  seventy-nine,  and  salaries  so  readjusted  shall  be 
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allowed  and  paid  from  the  first  day  of  January  in  the  year  in  which  the  9 
readjustment  is  made;  but  such  readjustment  shall  not  reduce  the  salary  10 
of  any  official  aforesaid  while  the  incumbent  then  in  office  continues  to  11 
hold  office.  12 


Section  8.3.     [Repealed,  1931,  301,  §  36.] 


1 


Computation 
of  compensa- 
tion. 

1872,  199,  5  5; 
289,  §  2. 
1874,  35.  §  2. 
1879.  219; 
220;  247. 
1881,  128,  §  4. 


Section  84.  Justices  and  clerks  whose  salaries  are  fi.xed  in  this  chap- 
ter shall  be  paid  at  the  same  rate  for  any  part  of  a  year,  and  in  com- 
puting the  rate  by  the  day  of  the  compensation  of  justices  and  clerks  of 
district  courts,  Sundays  and  legal  holidays  shall  not  be  included  in  the 
days  on  which  the  courts  are  open  for  business. 


p.  S.  154,  §  64. 
1894,  142. 


R.  L.  160.  5§  67,  71. 
1931.  301,  §  37. 
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Sect. 

1.  Designation  and  commission. 

2.  Location. 

3.  Jurisdiction. 

4.  Term  of  office.     Bond. 

5.  Sittings  and  adjournments. 

6.  Warrants,  etc.,  returnable  to  district 

courts. 

7.  Bail  fees. 

8.  Cases  may  be  filed. 

9.  Contempt. 

10.  Failure  of  justice  to  attend. 

11.  Making,  preservation  and  deposit  of 

records.     Penalties. 

12.  Powers  when  commissioned  anew. 

13.  Completion  of  unfinished  business. 

14.  Not  to  act  as  attorney  on  appeal. 

15.  Accounts,  etc. 

16.  .\nnual  returns. 


Sect. 

17.  Salaries. 

17A.  Clerical  assistance  in  Ludlow. 

18.  General  jurisdiction. 

19.  Breaches  of  the  peace. 

20.  Trial  or  binding  over. 

21.  Larcenies,  etc. 

22.  Trespasses. 

23.  Taking  of  vehicles,  etc. 

24.  Fish  and  game  laws. 

25.  By-laws,  etc. 

26.  Common  nuisances. 

27.  Disorderly  houses. 

28.  Drunkenness,  intoxicating  hquor,  etc. 

29.  Dairy  products. 

30.  Hawkers  and  pedlers. 

31.  Felonies  by  juvenile  offenders. 

32.  Penalties. 


Designation 
and  com- 
mission. 

1858,  138.  §  1. 

1859,  193. 

1860,  187,  §  1. 
G.  S.  120, 

§§  33,  36. 
1877.211. 
P.  S.  155. 
§§6.7. 
R.  L.  161. 
§§5,6. 


il. 


Section  1.  The  governor,  with  the  advice  and  consent  of  the  coun- 
cil, may  designate  and  commission  justices  of  the  peace  as  trial  justices 
in  the  towns  named  in  the  following  section,  and  may  revoke  such  desig- 
nation. A  justice  of  the  peace  not  so  designated  and  commissioned  shall 
not  have  or  exercise  any  judicial  power,  and  shall  not  receive  complaints 
or  issue  warrants,  except  as  provided  in  section  thirty-six  of  chapter  two 
hundred  and  eighteen  and  in  chapter  two  hundred  and  thirty-three. 

1917,  326,  §  1.  126  .Mass.  235.  134  Mass.  226. 


Location. 
1858,  138,  §  2. 
G.  S.  120,  §  34, 
1869,  254. 
P.  S.  155.  §  10. 
1892,  408. 
R.  L.  161.  §9. 


Section  2.  One  such  trial  justice  may  be  designated  and  commis- 
sioned in  each  of  the  following  places:  Ludlow,  Hardwick,  Barre,  Hud- 
son, Flopkinton,  Saugus,  Nahant,  INIarblehead,  North  Andover  and 
Andover. 

1917.  326,  §  1.  1918.  245.  1924,  229.  I  3. 


Chap.  219.]  trial  justices.  2761 

1  Section  3.     A  trial  justice  may  receive  complaints  and  issue  war-  Jurisdiction. 

2  rants  and  summonses  against  persons  charged  with  crime  and  try  crimi-  §u,'2. 

3  nal  cases  arising  within  the  town  where  he  resides  at  the  time  when  he  ss.'se.^" 

4  is  designated  and  commissioned,  and  may  interchange  services  with  and  r^/i^ss,'  ^ '^ 

5  act  for  any  other  trial  justice  within  the  county  in  which  he  resides.     The  ^  \^;i^i_ 

6  trial  justices  residing  in  Barre  and  Ilardwick  shall  have  concurrent  juris-  ,^j,lP'3||- 

7  diction  of  offences  committed  in  the  towns  of  New  Braintree  and  Oakham.  §§  i,'4. 

1018,97. 

1  Section  4.     A  trial  justice  shall  hold  his  office  for  three  years  from  Term  of  office. 

2  the  time  of  his  designation,  unless  during  that  period  he  ceases  to  hold  a  ism,  i87. 5  2. 

3  commission  as  justice  of  the  peace  or  unless  such  designation  and  com-  Hyy;!?!]  If. 

4  mission  as  trial  justice  is  revoked.    A  trial  justice,  before  entering  upon  f^l[ll^' 
,')  the  duties  of  his  office,  shall  give  a  bond  similar  to  that  required  from  «  L.^iei- 

t)  the  clerk  of  a  district  court  under  section  sixteen  of  chapter  two  hundred  iw  Mass.  226. 

7  and  eighteen,  and  failure  to  give  such  bond  shall  have  like  effect  as  in 

8  the  case  of  such  clerk. 

1  Section  5.     Cases  before  trial  justices  may  be  heard  and  determined  ad"i!lfnment3, 

2  at  any  convenient  and  suitable  place.    The  reasonable  and  necessary  ex-  i783. 42,  §  2. 

3  penses,  not  exceeding  ten  dollars  a  month,  actually  incurred  by  a  trial  f^^^^^ 

4  justice  for  the  rent  of  an  office  used  by  him  for  court  purposes,  shall  be  «.  |.'i|0- 
.5  paid  by  the  county  where  the  office  is  located,  in  the  same  manner  as  the  p.  s!  155, 

6  expenses  for  rent  of  district  courts.     Trial  justices  may  adjourn  their  ilgl^'sss. 

7  courts  in  all  cases  to  any  other  time  or  place,  but  not  exceeding  ten  days  ^^°^'  ^*^ 

8  at  any  one  time  against  the  objection  of  the  defendant. 

R.  L.  161,  §§  16.  1917.  326.  §§  3,  6.  143  Masa.  205. 

17,  51.  4  Gush.  455.  166  Mass.  303. 

1  Section  6.     A  trial  justice  mav  receive  complaints  and  issue  war-  warrants,  etc., 

^  ,  ■!  '    .    .  -ii  •        1  •       i  i    •  1        1  •      returnable  to 

2  rants  and  summonses  m  cases,  arising  within  his  town,  outside  Ins  district  courts. 

3  jurisdiction  but  within  the  jurisdiction  of  a  district  court  within  the  cf.^l;  }|o.'  ^ '' 

4  county,  making  the  warrant  or  summons  returnable  to  a  court  having  igy^y'au.  §  4. 

5  jurisdiction. 

p.  S.  155.  §  43.  R.  L.  161,  §  2S.  1917,  326,  §  4. 

1  Section  7.     A  trial  justice,  taking  bail  between  nine  o'clock  in  the  Bail  fees. 

2  forenoon  and  six  o'clock  in  the  afternoon  in  a  case  within  his  jurisdiction, 

3  shall  receive  no  fee  therefor. 

1  Section  S.     Trial  justices  shall  have  like  power  with  district  courts  cases  may 

_,,,,..,  be  filed. 

2  to  fale  criminal  cases. 

1915,  101.  1917,  326.  §  9. 

1  Section  9.     Trial  justices  may  punish  disorderly  conduct  interrupt-  f-°g"4"'2s'"§  e 

2  ing  any  judicial  proceedings  before  them,  or  which  is  a  contempt  of  their  g.  l^lj^S  ^?^|, 

3  authority,  by  a  fine  of  not  more  than  ten  dollars  or  by  imprisonment  for  p.  s.  iss,' §  6s.' 

4  not  more  than  fifteen  days. 

R.L.  161.5  48.  12  Gush.  320.  2  Gray,  120.  120  .Mass.  118. 

1  Section  10.     If  a  trial  justice  fails  to  attend  at  the  time  and  place  to  Failure  of 

2  which  an  examination  or  trial  has  been  adjourned  by  him,  any  other  Attend. 

*   1  1  SRI     IT'i 

3  trial  justice  within  the  same  county  may  attend  and  hear  or  try  said  case,  r.  l'.  lei!  §  46. 

4  and  may  further  adjourn  such  examination  or  trial  in  the  same  manner  '^^  ''^"^^^  ^^■ 
o  as  the  justice  before  whom  the  case  was  first  pending.    The  justice  who 
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SO  takes  cognizance  of  the  case  shall  make  a  minute  of  the  proceedings  6 
before  himself  on  the  complaint  and  certify  the  same,  and  it  shall  be  7 
entered  on  the  records  of  the  justice  who  makes  the  final  order,  sentence  8 
or  decree  in  the  case.  Any  recognizance  taken  by  the  justice  before  whom  9 
the  case  was  originally  pending  shall  continue  in  full  force  and  effect.      10 


3. 

35. 
51 


Making,  pres 
ervation  and 
deposit  of 
records- 
Penalties 
1783,  42, 
R.  S.  85. 
G.  S.  120,  „ 
P.  S.  155,  § 
1888,  211, 
§§  1-5. 
R.  L.  161, 
§§  49.  61-63. 
1917,  326,  §  5. 
12  Met.  9. 

2  Gray,  115. 

3  Gray,  574. 

4  Gray,  29. 
168  Mass.  234 


Section  11.  Trial  Justices  shall  keep  a  record  of  all  their  judicial  1 
proceedings.  They  shall  safely  preserve  all  dockets  and  records  thereof  2 
and  other  official  papers  in  their  custody,  shall  keep  them  open,  under  3 
proper  regulations,  to  public  inspection  and  examination,  and  shall  4 
furnish  copies  thereof  upon  request  and  upon  payment  of  such  fees  as  5 
are  allowed  in  similar  cases  to  clerks  of  courts.  Whoever  knowingly  and  6 
wilfully  destroys,  defaces  or  conceals  the  dockets,  records  or  other  official  7 
papers  of  a  trial  justice  shall  forfeit  not  more  than  one  thousand  dollars,  8 
and  shall  be  liable  in  damages  to  any  person  who  is  injured  thereby.  9 
Upon  the  death,  resignation  or  removal  from  office  of  a  trial  justice,  all  10 
his  dockets,  records  of  his  judicial  proceedings  and  other  official  papers  11 
in  his  custody  shall  be  deposited  in  the  office  of  the  clerk  of  the  courts  in  12 
the  county  in  which  he  was  designated.  A  trial  justice  who  neglects  for  13 
three  months  after  his  resignation  or  removal  from  office  so  to  deposit  14 
his  dockets,  records  and  other  official  papers  shall  forfeit  not  more  than  15 
five  hundred  dollars,  and  the  executor  or  administrator  of  a  deceased  16 
trial  justice  who  neglects  for  three  months  after  the  filing  of  his  bond  so  17 
to  deposit  in  the  clerk's  office  the  dockets,  records  and  other  official  papers  18 
of  the  deceased  which  come  into  his  hands  shall  forfeit  a  like  amount.  19 


Powers  when 
commissioned 
anew. 

1788,  19.  5  2, 
R.  S.  85,  S  23. 
1852,  283.  §  4. 
G.S.  120.  §56. 
P.  S.  155.  §  75 


Section  12.  If  a  trial  justice  is  commissioned  and  qualified  anew  at 
or  before  the  expiration  of  his  former  commission,  his  authority  shall  con- 
tinue; and  all  business  commenced  by  or  before  him  under  the  former 
commission  may  be  prosecuted  and  completed  in  the  same  manner  as  if 


r'.  l.  161,  §  57.  that  commission  had  continued  in  force. 


Completion 
of  unfinished 
business. 
1860.  187,  §  1. 
1871,  386. 
P.  S.  155. 
S§  8,  66. 
1890,  202. 
R.  L.  161, 
§§  47,  56. 
1917,  326,  §  8. 
1918, 257,  §422 
1919,  5. 


Section  13.  If  a  trial  justice  ceases  to  hold  office,  he  may  nevertheless 
finish  any  case  pending  before  him  and  certify  copies  of  his  records  and 
papers;  but,  in  such  case,  as  well  as  in  case  of  his  death,  the  district  court 
within  whose  judicial  district  such  trial  justice  exercised  jurisdiction  may 
cause  and  allow  the  papers  in  the  case  to  be  brought  and  entered  in  said 
court,  and  may  thereupon  proceed  as  if  the  case  had  been  originally 
begun  therein. 

1920,  2. 


Not  to  act  as  SECTION  14.    Trial  justiccs  shall  not  be  retained  or  emploved   as  1 

attorney  on  J                                               i                  i            •           •                          •  o 

appfai-  attorneys  before  any  court,  upon  appeal  or  otherwise,  in  any  suit  or  2 

1815!  49'.  action  previously  determined  before  themselves.  3 


R.  S.  85,  §  34. 
G.  S.  120,  §  .54. 
P.  S.  1.55,  §  73. 
R.  L.  161.  §  53. 


1917.  326.  §  7. 
(iCush.  331. 
11  Gush.  315. 


9  Grav,  366. 
1  .\llen,  210. 
102  Mass.  372. 


Accounts,  etc. 
1700-1,  21,  §  2. 
1783,  52.  §  8. 
1791,  53,  §  4. 
R.  S.  85.  §  37. 
G.  S.  120,  §  57. 
P.  S.  155,  §78. 


Section  15.  Trial  justices  shall  be  subject  to  the  same  duties  and 
liabilities  as  clerks  of  district  courts  under  section  forty-seven  of  chapter 
two  hundred  and  eighteen,  and  the  provisions  of  said  section  forty-seven 
relative  to  advances  on  requisition  shall  apply  to  such  justices. 


1887,  438.  §  5. 

1888.  180. 

1890,  204:216:  440. 


i§6.  8. 


1891,  325,  §  1. 
1898,  204,  I  1. 
1901.  126. 


R,  F-,  161.  §§  54.  59. 
1930.  1S3,  §  2. 
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1  Section  1G.     They  shall  annually,  on  January  first,  return  to  the  Annual  returns 

2  county  treasurers  of  their  respective  counties  all  fees  of  sheriffs,  deputy  g.  s.'  120!  §  ss. 

3  sheriffs,  constables  and  witnesses  which  have  been  taxed  and  allowed  ].%?'  i^r,.  §  79. 

4  during  the  preceding  year  and  which  then  remain  in  their  hands,  and  a  u  Alien,' 217^°' 

5  schedule  thereof. 

1  Section  17.     The  several  trial  justices  in  the  places  herein  named  J;;'/!.'''^,!;^  ^  10 

2  shall  receive  a  salary,  to  be  paid  by  the  county  in  which  the  respective  r^;^  jsi^  ^  ^ 

3  places  are  situated,  on  the  basis  of  the  following  named  sums  for  each  1024!  229!  §  i. 

4  year  or  portion  thereof  of  their  respective  commissions:    Ludlow,  five 

5  hundred   dollars;     Hardwick,   two   hundred   and   fifty   dollars;     Barre, 

6  three  hundred  dollars;    Hudson,  five  hundred  dollars;    Hopkinton,  one 

7  hundred  dollars;    Saugus,  one  thousand  dollars;    Nahant,  twelve  hun- 

8  dred  dollars;  Marblehead,  one  thousand  dollars;  North  Andover,  three 

9  hundred  dollars;  and  Andover,  five  hundred  dollars. 

1  Section  17 A.    The  trial  justice  in  the  town  of  Ludlow  shall  annually  clerical  aseist- 

2  be  allowed  for  clerical  assistance  in  his  office  a  sum  not  exceeding  five  Ludiow. 

3  hundred  dollars  to  be  paid  by  the  county  of  Hampden,  subject  to  the  1^26,288. 

4  approval  of  the  county  commissioners  thereof. 

1  Section  IS.     Trial  justices  shall  have  jurisdiction,  concurrent  with  General 

2  the  superior  court  and  the  appropriate  district  court,  of  all  crimes  which  isss,  45l°5  2. 

3  may  be  subject  to  the  penalties  of  a  fine  or  forfeiture  ot  not  more  than  p-  g  igg;  1 45; 

4  fifty  dollars  or  of  imprisonment  for  not  more  than  six  months,  or  both.  ^  ^  ^"^^^  ^  ^°- 

1917.265.  11  Gray,  64.  14  Gray,  35,  47. 

1  Section  19.    They  shall  have  jurisdiction,  as  aforesaid,  of  the  crimes  Breaches 

2  of  assault  and  battery  and  of  other  breaches  of  the  peace  not  of  a  high  i692^3?Ts?' 

3  and  aggravated  nature;  of  disturbing  the  peace  to  the  great  damage  and  iMiji^li.^  ^' 

4  common  nuisance  of  the  inhabitants  of  the  place  where  the  disturbance  r^s'||.  124. 

5  occurs;  of  affrays  and  riots;  of  going  armed  offensively  to  the  terror  of  i854, 32s.  ^  ^^ 

6  the  people;   of  uttering  menaces  or  threatening  speeches;   and  of  being  }?^V  }^^'. 

7  a  dangerous  and  disorderly  person;   and,  upon  conviction  of  the  defend-  p.  s.'  155,  §  46. 

8  ant,  may  punish  him  by  a  fine  of  not  more  than  thirty  dollars,  or  by  191,5;  loi' 

9  imprisonment  for  not  more  than  ninety  days. 

1  Section  20.    Whoever  is  brought  before  a  trial  justice  for  any  of  the  Trial  or 

2  crimes  named  in  the  preceding  section  shall  be  examined  by  him,  and  r.  s.  ss.  §  25. 

3  may  be  tried  before  him,  and,  if  convicted,  may  be  required  to  find  sure-  p.'  s.'  iss,'  §  *?'. 

4  ties  to  keep  the  peace  for  not  more  than  one  year  and  be  punished  by  f^^-  IfJ;  ^  ^^v 

5  fine  or  imprisonment  as  before  provided;   or,  if  the  offence  is  of  a  high  fg^jl^-^ 

6  and  aggravated  nature,  he  may  be  committed  or  bound  over  for  trial  }p°' |jg  ^n 

7  before  the  superior  court.     If  a  person  is  committed  under  this  section 

8  or  under  section  thirty-one  for  failure  to  recognize  as  ordered,  the 

9  superior  court  shall  thereupon  have  jurisdiction  of  the  case  against  such 

10  person  for  the  purpose  of  revising  the  amount  of  bail  theretofore  fixed. 

1  Section  21.    They  shall  have  jurisdiction,  as  aforesaid,  of  the  crime  Larcenies,  etc. 

2  of  larceny;  of  the  crime  of  buying,  receiving  or  aiding  in  the  concealment  r.  s!  120! 

3  of  stolen  property,  and  of  the  crime  of  fraudulently  obtaining  property  iss'i^ise,  H- 

4  by  any  game,  device,  sleight  of  hand,  pretended  fortune  telling,  or  by  JItl'tss,  12. 

'  80. ' 


5  any  trick  or  other  means  by  the  use  of  cards  or  other  implements  or  in-  q^|' *_ 

6  struments,  if  the  value  of  the  property  in  respect  of  which  the  crime  is  §Mi.44 


20, 
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p.  S.  155 
S  50,  55 


r.  ^.  loo,  committed  is  not  alleged  to  exceed  ten  dollars.  In  all  such  cases  the  7 
RL^'iM.  §36.  defendant,  upon  a  first  conviction,  shall  be  punished  by  a  fine  of  not  8 
los^Mass'siss.  "lorc  than  fifteen  dollars,  or  by  imprisonment  for  not  more  than  six  9 
months;  and  upon  a  subsequent  conviction  of  the  like  offence,  com-  10 
mitted  after  a  former  conviction,  he  shall  be  punished  by  a  fine  of  not  1 1 
more  than  twenty  dollars,  or  by  imprisonment  for  not  more  than  one  12 
year;  but  if  the  person  convicted  of  buying,  receiving  or  aiding  in  the  13 
"concealment  of  such  stolen  goods  or  property  makes  satisfaction  to  the  14 
person  injured  to  the  full  value  of  the  property  stolen  and  not  restored,  15 
the  punishment  may  be  mitigated  as  justice  may  require.  16 


Trespasses. 
1693-4,  20, 
§  15. 

1698,  7,  §  2. 
1785,28,  §  1. 
1818,3.  §  1. 
R.  S.  126,  I  46, 
1846,  52,  §  2. 
G.  S.  120,  §  42. 
1868,  321,  §  2. 
P.  S.  155,  §  51. 
R.  L.  161,  §37. 
141  Mass.  238. 


Section  22.     They  shall  have  jurisdiction,  as  aforesaid,  of  all  the  1 

crimes  mentioned  in  sections  one  hundred  and  thirteen,  one  hundred  and  2 

fourteen,  one  hundred  and  fifteen,  one  hundred  and  seventeen,  and  one  3 

hundred  and  twenty-seven  of  chapter  two  hundred  and  six-ty-six,  if  the  4 

value  of  the  trees, "fruit,  flowers  or  other  property  injured,  destroyed,  5 

taken  or  carried  away,  or  the  injury  occasioned  by  the  trespass,  is  not  6 

alleged  to  exceed  one  hundred  dollars;   and  may  punish  the  same  by  a  7 

fine  of  not  more  than  one  hundred  dollars,  or  by  imprisonment  for  not  8 

more  than  six  months,  or  both;   but  if  the  value  of  the  property  so  de-  9 

stroyed  or  injured  or  the  amount  of  injur\'  done  is  not  alleged  to  exceed  10 

fifteen  dollars,  the  fine  imposed  for  a  violation  of  said  section  one  hundred  11 

and  twenty-seven  shall  not  exceed  fifteen  dollars  or  the  imprisonment  12 

exceed  thirty  days.  1<^ 


Taking^of^^  SECTION  23.    They  shall  have  jurisdiction,  as  aforesaid,  of  violations 

Wi'  ilo^S^w  °f  the  laws  relative  to  the  taking  or  using  a  boat  or  vehicle,  other  than 
p.'  s.'  155,'  §  52!  a  motor  vehicle,  or  the  taking,  driving,  riding  or  using  a  horse,  ass,  mule, 
fgsiilfe;  ^^*'  ox  or  any  draft  animal;  but  they  shall  not  impose  a  fine  of  more  than 
^  ^^^'  fifty  dollars  or  imprisonment  for  more  than  six  months  or  both. 


Fish  and  SECTION  24.    They  shall  have  jurisdiction,  as  aforesaid,  of  violations 

R.T  i6i!'5  39.  of  the  laws  regulating  the  taking  of  fish  and  game,  the  penalty  for  which 
1904. 282,  §  3.    ^^^^  ^^^  exceed  a  fine  of  fifty  dollars  or  imprisonment  for  six  months. 


By-iaws,^etc  ^  SECTION  2.").  They  shall  have  jurisdiction,  as  aforesaid,  of  violations 
1801,627  '  ■  of  town  ordinances,  by-laws  and  orders;  of  offences  of  unlawfully  keep- 
?849,2n!§7'.  ing  billiard  tables  or  bowling  alleys;  of  violations  of  the  laws  relative  to 
1857:194;  §5.  the  public  health;  and  of  oft'ences  against  property  in  cemeteries;  but 
p:  1: 155,'  I  ff  no  single  penalty  imposed  for  oft'ences  against  property  in  cemeteries 


R.  L.  161',  §  33:  gj^j^u  gxceed  fifty  dollars. 


1 
2 
3 

4 
5 
6 


Common 
nuisances. 
1863,  78. 

1865,  281. 

1866,  280,  §  3. 
1878,  155. 

P.  S.  155,  §  53. 
R.  L.  161,  §40, 
1914,  624, 
§§1,2. 

105  Mass.  185. 
Ill  Mass.  427. 
147  Mass.  29. 
157  Mass.  14. 
232  Mass.  8S. 


Section  26.  They  shall  have  jurisdiction,  as  aforesaid,  of  the  offence 
of  keeping  or  maintaining  a  common  nuisance,  namely,  a  building,  part 
of  a  building,  place  or  tenement  resorted  to  for  prostitution,  assignation, 
lewdness  or  illegal  gaming,  or  used  for  the  illegal  keeping  or  sale  of  in- 
toxicating liquor;  and,  upon  conviction  of  the  defendant,  may  punish 
him  by  a  fine  of  one  hundred  dollars  and  by  imprisonment  for  not  less 
than  three  months  nor  more  than  one  year,  where  the  nuisance  relates  to 
prostitution,  assignation  or  lewdness,  and  in  other  cases  by  a  fine  of  not 
more  than  one  hundred  dollars  and  by  imprisonment  for  not  more  than 


one  vear. 


1 
2 

o 
O 

4 
5 
G 
7 
8 
9 
10 
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1  Section  27.   They  shall  ha\e  jurisdiction,  as  aforesaid,  of  the  common  Disorderly 

2  law  offence  of  keeping  and  maintaining  a  common,  ill-governed  and  dis-  isearVs. 

3  orderly  house;  and,  upon  conviction  of  the  defendant,  may  punish  him  jiee^llo,'  §3. 

4  by  a  fine  of  not  more  than  one  hundred  dollars  or  by  imprisonment  for  p*s?'i55^  5  53. 

5  not  more  than  one  year. 

R.  L.  ICl,  HI- 

1  Section  28.     They  shall  have  jurisdiction,  as  aforesaid,  of  cases  of  Sj™^*","^- 

2  drunkenness;   of  violations  of  the  laws  relative  to  into.xicating  liquors;  ''?\'?"'\^t''-, , 

oii**i*  PIT  !•  II        lobb,  2Sd,  s  4. 

3  and  01  violations  01  the  laws  relative  to  tramps,  vagrants,  vagabonds,  1869,344.  §8. 

4  cruelty  to  animals,   and  obscene   books,   pamphlets,   ballads,   printed  isys!  203. 5  3.' 

5  papers,  prints,  pictures,  figures,  descriptions,  and  other  obscene  things.  2S7?'m.'''  ^  ^' 

p.  S.  155.  §  54.  1894.  4.33.  §  2. 

1892.160.  R.  L.  161.  §§  42,  43,  45. 

1  Section  29.    They  shall  have  jiu-isdiction,  as  aforesaid,  of  cases  aris-  Dairy 

2  ing  under  the  laws  relative  to  the  inspection  and  sale  of  dairy  products  iss5!'im. 

3  and  imitations  thereof,  and  of  milk. 

1897.  349.  R.  L.  IGl,  §  34. 

1      Section  .30.     They  may  take  jurisdiction  of  violations  of  law  by  Hawkers  and 
'2  hawkers  and  pedlers  in  unlawfully  selling  or  exposing  for  sale,  and  in  i868"i2. 
3  such  cases  may  impose  a  fine  of  not  more  than  fifty  dollars. 

p.  S.  155,  §56.  R.  L.  161.  §  44. 

1  Section  31.     They  shall  have  jurisdiction,  as  aforesaid,  of  felonies  Felonies  by 

2  not  punishable  by  death  or  imprisonment  for  life  committed  by  juvenile  iffraders. 

3  offenders  under  seventeen,  and,  upon  their  conviction,  may  sentence  ilvriin'sa. 

4  them  to  any  punishment  authorized  for  such  crime,  except  imprisonment  p^g*'/!!  §49 

5  in  the  state  prison,  or  they  may  commit  them  to  any  institution  estab-  f27'lv/ass' Iso^' 

6  lished  by  law  for  the  reformation  of  juvenile  offenders,  or  may  bind  them 

7  over  for  trial  in  the  superior  court. 

1  Section  32.     For  offences  within  their  jurisdiction,  if  no  penalty  is  Penalties. 

2  fixed  by  the  section  giving  them  jurisdiction,  they  may  impose  the  same 

3  penalties  as  district  courts. 
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CHAPTER    220 


COURTS  AND   NATURALIZATION. 


Sect. 


COURTS. 


1.  Courts  to  display  flag. 

2.  General  powers  of  courts. 

3.  Justices  to  be  conservators  of  the  peace. 

4.  First  day  of  sitting,  how  designated. 

5.  Change  of  time  and  place  of  court. 

6.  Courts  not  to  be  open  Sundays,  etc., 

unless,  etc. 

7.  Sheriffs,  etc.,  to  serve  process. 

8.  Attorneys,  etc.,  not  to  buy,  etc.,  de- 

mands for  collection. 

9.  Criers. 

10.  Judge,  etc.,  not  disqualified  by  inter- 

est, when. 

11.  United  States  judicial  officer. 


Sect. 

12.  Referee  in  bankruptcy  not  to  hold  cer- 

tain offices. 

13.  Minors  may   be  excluded   from   court 

rooms. 

14.  Commitment  for  contempt.    Service  of 

process. 

n.ituralization. 

15.  Jurisdiction  of  naturalization. 

16.  Adjourned  and  special  sessions  for  nat- 

uralization. 

17.  Evening  sessions  for  same. 

IS.  Court  may  fix  time  and  place  for  re- 
ception by  clerk  of  declarations. 
19.  Returns  of  naturalizations  to  secretary. 


Courts  to 
display  flag. 
1919,  189. 


COURTS. 

Section  1.  The  national  flag  of  suitable  dimensions  shall  be  dis- 
played in  every  court  of  justice  of  the  commonwealth  while  the  court 
is  in  session. 


Section  2.  The  courts  of  the  commonwealth,  the  justices  thereof 
and  trial  justices  shall  have  and  exercise  all  the  powers  necessary  for  the 
performance  of  their  duties.  They  may  issue  all  writs,  warrants  and 
processes  and  make  and  award  judgments,  decrees,  orders  and  injunc- 
tions necessary  or  proper  to  carry  into  effect  the  powers  granted  to 
them,  and,  if  no  form  for  such  writ  or  process  is  prescribed  by  statute, 
they  shall  frame  one  in  conformity  with  the  principles  of  law  and  the 
116,  §  11:  iij'   usual  course  of  proceedings  in  the  courts  of  the  commonwealth. 

p.  S.  153,  §  .3;  154.  §  12;  R.  L.  16fi,  §  1.  206  Mass.  417. 

155,  §  ti7;    151),  §  23.  155  Mass.  486.  222  Mass.  131. 

1893,  396,  §  57. 


General 
powers  of 
courts. 
17S2.  9,  §  2. 
1783,  46,  §  1. 
1817,87; 
190,  §  1. 
R.  S.  81,  §§  6, 
9;  82.  §36; 
83,  §9;  85, 
§  29;    87,  §  13. 
1853,371,  §  3. 
G.  S.  115,  §  3; 


Justices  to  be 
conservators  of 
the  peace. 
1692-3.  18.  §  6. 

1782,  9,  §  1. 

1783,  51,  §  1. 
1794,  26. 

R.  8.  81,  §7; 
85,  §27; 
87,  §  7. 
1854.  335,  §  5. 
1858,  138,  §  1. 
G.  S.  115.  §  2; 
120,  §  32. 
P.  S.  153,  §  2; 

154,  §  11; 

155.  §  1. 
1893,  396,  §  43, 
R.  L.  166,  §  2. 
11  Gray,  194. 


Section  o.     The  justices  of  the  supreme  judicial  court  and  of  the  1 

superior  court,  justices  and  special  justices  of  district  courts,  by  virtue  2 

of  their  offices,  and  justices  of  the  peace  shall  be  conservators  of  the  .3 

peace  throughout  the  commonwealth  and  as  such  may,  upon  view  of  4 

an  affray,  riot,  assault  or  battery,  without  a  warrant  in  writing,  com-  5 

mand  the  assistance  of  every  sheriff,  deputy  sheriff,  constable  and  police  6 

officer  and  of  all  other  persons  present  for  its  suppression  and  for  the  7 

arrest  of  all  persons  concerned  therein  as  provided   in   chapters  two  8 

hundred  and  seventy-five  and  two  hundred  and  seventy-six.     Persons  9 

so  arrested  shall  be  taken  before  a  district  court  or  trial  justice  for  10 

examination.  1 1 


'^uln'^^how  Section  4.     In  writs,  processes,  records  and  judicial  proceedings, 

designated.        ciyil  or  Criminal,  the  day  on  which  any  sitting  is  to  commence  may  be 

1859',    "'     "     '" 
G.  S. 
122,  §  1 

P.  S.  153,  §  21;  160,  5  1.  R.  L.  160,  §  3. 


,  196,  §  I's.  designated  as  the  first,  second  or  other  Monday,  or  other  day  in  the 
§  1.         '  week,  as  the  case  may  be,  of  the  month  in  which  the  sitting  commences. 


Chap.  220.]  courts  .vnd  n.\turalizatiox.  2767 

1  Sectiox  5.     If  it  is  unsafe  or  inexpedient  to  hold  a  court  at  the  time  change  of 

2  and  place  appointed,  a  justice  of  the  court  may  appoint  another  time  o^oun/"""' 

3  and  place  within  the  same  county  for  holding  the  same.     Such  adjourn-  }79?;iJi;  \"io. 

4  ment  shall  be  made  by  an  order  in  writing,  signed  by  the  justice  or  f^i'i^- 
r,  justices,  and  served  by  public  proclamation  by  the  person  to  whom  it  g-  |-  ]22. 
G  is  directed  in  tlie  shire  town  or  as  near  thereto  as  is  safe,  and  also  by  |';§'i'"'' 

7  publication  in  such  newspaper  or  in  such  other  manner  as  is  required  in  r.l.  lee,  §4. 

8  the  order. 

201  Mass.  294. 

1  SectiOxN  6.     Courts  shall  not  be  open  on  Sunday  or  on  a  legal  holiday,  Courts  not  to 

2  except  as  provided  in  section  four  of  chapter  two  hundred  and  thirteen  .Sundays,  etc., 

3  or  except  for  the  purpose  of  entering  or  continuing  cases,  instructing  or  uX^^g^^^i. 

4  discharging  a  jury,  receiving  a  verdict  or  adjourning;    but  this  section  Jf ^|;  Jof.' 1 4.' 

5  shall  not  prevent  the  exercise  of  the  jurisdiction  of  any  magistrate  in  ^^^^^q  ^^ 

6  criminal  cases  to  preser\e  the  peace  or  arrest  offenders. 

1894,  130,  §§  3,  4.  13  Mass.  324.  117  Mass.  1. 

1896,162,5  1.  14  Allen,  156.  184  Mass.  575. 

R.  L.  166,  §  5.  107  Mass.  209.  1  Op.  A.  G.  66. 
1931,  426,  i  289. 

1  Section  7.     Sheriffs,  deputy  sheriffs,  constables  and  other  officers  sheriffs,  etc., 

2  shall  serve  all  lawful  processes  issued  by  a  court,  judge,  judicial  officer  pro^Ts! 

3  or  county  commissioners  legally  directed  to  them. 

17S3,44,§1;  R.  S.  14,  §  68:   83,  §  11;  P.  S.  22.  §  21 ;    160,  §  3. 

46    §  1  84.  §  3;  85,  §  30.  R.  L.  20,  §  23;  166,  §  6. 

1817,  13;   190.  §  1.  G.  S.  17,  §  15;  122,  §  5. 

1  Section  S.     No  attorney,  justice  of  the  peace,  sheriff,  deputy  sheriff  f^°'^;^^^i,^y_ 

2  or  constable  shall,  directly  or  indirectly,  buy  or  be  interested  in  buying,  f'^'.^if™^"^'' 

3  or,  directly  or  indirectly,  lend  or  advance  or  agree  to  lend  or  advance  ^8iJ°g6|. '    '_ 

4  any  money  or  other  goods,  or  give  or  promise  any  valuable  considera-  g!s'.  p'2, 

5  tion  whatever  to  any  person,  as  an  inducement  to  place,  or  in  considera-  r|.i60,§§6,7. 

6  tion  of  having  placed,  in  the  hands  of  any  person  any  bond,  note,  book  {3  pick*79^  ^' 

7  debt  or  right  of  action  for  collection,  with  intent  to  make  for  himself  }|]|J}^|3"; f|J; 

8  any  gain  from  the  fees  arising  from  such  collection  by  legal  proceedings.  i4S  Mass.  is. 

9  Violations  of  this  section  shall  be  punished  by  a  fine  of  not  less  than 
10  twenty  nor  more  than  five  hundred  dollars. 

1  Section  9.     Clerks  or  assistant  clerks  of  courts,  sheriffs  or  their  Criers 

2  deputies,  as  the  court  may  direct,  shall  perform  the  duties  of  criers,  g.^s.'  122:  §  12. 

3  without  additional  compensation;    and  any  officer  may  adjourn  the  r.  L.'ieii,  §s.' 

4  court  by  order  thereof. 

1  Section  10.     Xo  person  shall  be  disqualified  from  acting  as  judge,  Judge,  etc 

.  .        ^  ~,  „  1  •     J    •  -i  1  •  •       no'  disquah- 

2  magistrate,  appraiser  or  officer  of  any  kind  in  a  suit  or  proceeding  in  fied  by  interest, 

3  which  a  town  is  interested  by  reason  of  his  interest  as  an  inhabitant  Tsu's^'ig.  §  2. 

4  thereof.     No  juror  shall  be  disqualified  by  reason  of  being  an  inhabitant  }^i j  \i^-^\^- 

5  of  Boston. 

R.  S.  90.  §  124.  R.  L.  166,  §  9.  2  Allen,  396,  402,  596. 

1836,  4,  §  13.  13  Mass.  324.  139  Mass.  315. 

G.  S.  122,  §  13.  10  Cush.  494.  147  Mass.  585. 

P.  S.  160,  5  13.  11  Cush.  406.  157  Mass.  14. 

1  Section  11.     No  person  who  holds  a  judicial  office  under  the  laws  umted  states 

2  of  the  United  States  shall  hold  any  judicial  office  of  this  commonwealth,  i855,'489.  ui. 

3  except  that  of  trial  justice  or  justice  of  the  peace. 

1858,  175,  5  1.  1868.  24,  §  1.  R.  L.  166,  §  10. 

G.  S.  144,  §  67.  P.  S.  160,  §  14. 
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bankruVtcy  not  SECTION  12.  Xo  person  wlio  liolds  the  office  of  referee  in  bank- 
*^^oid  certain  mptcy  shall  at  the  same  time  hold  any  judicial  office,  except  that  of 
1867, 357  §2    justice  of  the  peace,  nor  the  office  of  clerk  or  assistant  clerk  of  anv 

p.  S,  160.  s  15.  .      *  .  •  I.  1  1    .  ,  *■ 

R.  L.  16B.  §  11.  court,  or  register  or  assistant  register  or  probate  and  insolvency. 


exdudedTrom^      SECTION  1.3.     Any  court  or  trial  justice  may  exclude  minors  as  spec-  1 

1881'  274™^'      tators  from  the  court  room  during  the  trial  of  any  cause,  civil  or  criminal,  2 

p.  s.'ieo,  §  16.  if  their  presence  is  not  necessary  as  witnesses  or  parties.  .3 

R.  L.  166,  §  12. 


Commitment 
for  contempt. 
Service  of 
process. 
1886,  224. 
R.  L.  166,  I  13. 
188  Mass.  443. 


Section  14.     Commitments  for  contempt  of  court  may  be  made  to  1 

any  jail  in  the  commonwealth;    and  processes  issued  in  proceedings  2 

relative  to  alleged  contempt  may  be  served  in  any  county  by  any  sheriff  .3 

or  deputy  sheriff  to  whom  they  are  directed.  4 

196  Mass.  3S4. 


natur.\lization. 


Jurisdiction  of 
naturalization. 

1855,  28,  §  2. 

1856,  47, 
§§1,2. 
1858,  44. 


Section  1.5.     The   supreme  judicial   court    and   the  superior  court  1 

shall  have  jurisdiction  to  naturalize  aliens  resident  within  their  respec-  2 

tive  judicial  districts  in  the  manner  set  forth  in  the  federal  laws  relative  3 

to  naturalization.  4 


G.  S.  122,  §§  8,  9,  11. 

1879,  300,  §  3. 

P.  S.  160,  §§8,  9,  11; 

199,  §  4. 

1885,345,  §1  1,  2,  6,  8. 


1886.  45;    203. 
1891,  180;  419. 
1897,  505. 
1900,374,  §§  1,  3. 


R.  I..  166,  §  14. 

U.  S.  Comp.  Sts.  (1918), 

§  4851  et  seq. 

222  Mass.  87. 


Adjourned  and 
special  sessions 
for  naturaliza- 
tion. 

1911,  6S;  483. 

1912,  606;  712. 

1913,  518. 

1916,  84. 

1917,  143. 

1919,  100. 

1920,  232. 


Section  16.     The  superior  court  in  the  several  counties  may  make  1 

the  following  adjournments  from  any  of  its  regular  sittings  for  naturali-  2 

zation:    in    Berkshire,    from    Pittsfield   to   North   Adams;     in    Bristol,  3 

from   New  Bedford   to  Attleboro;    in   Hampden,   from  Springfield   to  4 

Holyoke,  Westfield  and  Chicopee;   in  Hampshire,  from  Northampton  to  5 

Ware.     Special  sessions  for  naturalization  may  be  held  at  Lynn  in  6 

March  and  September,  and  at  Quincy  in  February  and  July,  on  such  7 

dates  as  the  chief  justice  may  fix,  and  in  such  other  cities  and  towns  and  8 

at  such  times  as  he  may  determine.  9 


Evening  ses- 
sions for  same. 
1913,  390. 


Section  17.     Evening  sessions  of  the  superior  court  for  naturaliza- 
tion may  be  iieid  in  each  county  except  Suffolk. 


tim/and'piace       SECTION  18.     The  supcrior  court  may  authorize  the  execution  and  1 

b°y  cfe'rk'of°°      Tcception  by  the  clerk  of  the  court  of  declarations  of  intention  in  natural-  2 

dff'|ratK>ns.      ization  proceedings  at  such  times  as  the  court  by  general  order  may  li 

i93i!426,'§290.  direct.  4 


Returns  of 
naturalizations 
to  secretary. 
1885,  345,  "§  5. 
1887,  36. 
R.  L.  166,  §  17 


Section  19.  The  clerk  of  each  court  shall  annually,  on  or  before 
February  first,  make  to  the  state  secretary  a  return  of  the  name,  age, 
occupation  and  residence  of  every  person  naturalized  prior  to  the  pre- 
ceding January  first,  the  date  of  the  naturalization  and  the  names  and 
residences  of  the  witnesses.  Such  returns  shall  be  preserved  by  the  sec- 
retary in  a  form  convenient  for  reference. 
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CHAPTER    221  . 

CLERKS,  .\TTORNEYS  AND  OTHER  OFFICERS  OF  JUDICIAL  COURTS. 


Sect. 

clerks  of  courts. 

1.  Clerk  of  court  for  commonwealth. 

2.  His  duties. 

3.  Election  of  clerks,  term. 

4.  Assistant  clerks. 

5.  Same  subject. 

6.  Same  subject.    Suffolk  county. 

7.  Deputy  assistant  clerks. 

8.  Temporary  clerks. 

9.  Temporary  assistant  clerks. 

10.  .\ppointment  by  court  of  temporarj- 

clerk. 

11.  Clerks  to  be  sworn. 

12.  Bonds  of  clerks. 

13.  Notice  to  secretary  of  vacancy  in 

office  of  assistant  clerk. 

14.  General  duties  of  clerks. 

1.5.  Duties  of  clerk  and  assistant  clerk 
of  the  supreme  judicial  court  in 
Suffolk. 

16.  Duties  of  clerk  of  superior  court  in 

Suffolk. 

17.  Facsimile  of  signature  of  clerk.    Sig- 

nature of  assistant  clerk. 

18.  Affidavits  in  court  proceedings. 

19.  Forwarding  exceptions  to  attorney 

general. 

20.  Notice  of  rescript. 

21.  Notice  of  judgment. 

22.  Clerks  may  issue  orders  of  notice. 

23.  Alphabetical  list  of  parties. 

24.  Clerks   to   make   annual    returns   of 

cases  to  secretary. 

25.  Preservation  of  records  of  trial  jus- 

tices. 

26.  Clerks  to  report  convictions  of  regis- 

tered physicians  or  of  unregistered 
practitioners,  etc. 

27.  Extension  of  papers  on  records. 

28.  Clerk  to  exhibit  records. 

29.  .Justices  to  inspect  records. 

30.  Forfeiture  of  bond. 

31.  Liabihty  for  other  breaches. 

32.  Clerk  to  account  for  fees,  etc. 

33.  Duties  of  assistant  clerk. 

34.  [Repealed.] 

JUDICIAL    COUNCIL. 

34.\.  Establishment.     Purpose. 
34B.  Annual  report,  etc. 
34C.  Compensation.     Expenses.       Secre- 
tarj'. 

EAR  EXAMINERS. 

35.  Appointment. 

30.      Admission  to  the  bar  of  attorney-^  at 
law.     Expenses,  how  paid. 


.Sect. 

attorneys  at  law. 

37.  Petition  for  examination  for  admis- 

sion as  an  attorney,  etc. 

38.  Oath  of  office. 

38.4.  Petitions  by  certain  aliens. 

39.  Admission  of  attorneys  from  other 

states,  etc. 

40.  Removal. 

41.  Penalties    on    disbarred    or    unau- 

thorized attorneys  and  for  solicit- 
ing law  business. 

42.  Records  to  be  kept  as  to  the  stand- 

ing of  attorneys  at  law. 

43.  Attorneys  at  law  prohibited  from  so- 

liciting employment  in  claims  for 
damages. 

44.  May  be  disqualified  in  certain  cases 

for  violating  §  43. 

45.  Sheriff,  etc.,  not  to  act  as  attorney. 

46.  Corporations  not  to  practice  law. 

47.  Same  subject. 

48.  Parties     may     manage     their    own 

suits. 
40.      Persons  specially  authorized,  etc. 

50.  Attorney's  lien  for  fees,  etc. 

51.  Penalty  for  not  paying  over  to  client. 

52.  Attorney  not  to  act  in  suit  previously 

decided  by  him. 


MASTERS,  AUDITORS,  REFEREES,  ASSESSORS, 
ETC. 

53.  Masters  in  chancerj'. 

54.  Completion  of  business  if  commis- 

sion expires. 

55.  Compensation  of  masters, 

56.  Auditors.     Appointment, 

etc. 

57.  Auditors  in  probate  court. 

58.  Notice  to*  parties. 

59.  Discharge  by  court. 

60.  Hearings  before  auditors. 
Gl.      Compensation  of  auditors. 

62.      Reports  of  auditors,  masters,  etc. 
62.4.  Compensation      of      auditors     and 

special      masters      incapacitated, 

etc. 


etc. 
findings. 


REPORTER  OF  DECISIONS. 

63.  Appointment. 

64.  Preparation  of  reports. 

65.  Style  of  reports. 

66.  Preservation  of  opinions  until  publi- 

cation. 

67.  Deputy  reporter. 

6S.      Compensation  of  reporter. 
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Sect. 

court  officers. 

69.  Number  of  deputy  sheriffs,  etc.,  to 

serve  as  court  officers. 

70.  Court  officers  in  certain  counties,  ap- 

pointment  and    removal,    bonds, 
powers. 

71.  Chief  deputy  sheriffs  for  .Suffolk  and 

Middlesex,  and  chief  court  officer 
for  Worcester. 

72.  Term  of  office.     Interchange,   etc., 

in  Suffolk  county. 

73.  Salaries  of  court  officers  in  supreme 

judicial  court  in  Suffolk  county. 

74.  [Repealed.] 

75.  Compensation    for    attendance     at 

court. 

76.  Duties  and  salaries  of  messengers  in 

Suffolk  county. 

77.  Premiums    on     bonds     in     Suffolk 

county  to  be  paid  by  county. 

78.  Service  of  venires  by  officers  of  the 

supreme  judicial  court,  county  of 
Suffolk.     Bond. 

79.  >Sumraoning  of  witnesses  by  officers 

in  Suffolk  and  Worcester. 

80.  Court  officers  to  wear  uniforms. 

81.  Officers  not  to  draw  double  pay. 

STENOQRAPHERS. 

82.  Appointment  in  the  superior  court. 

83.  Temporary  stenographers. 

84.  [Repealed.) 


Sect. 
85. 
86. 
87. 
88. 
89. 
90. 
90A. 


91. 


[Repealed.] 

Stenographer  for  grand  jury. 

Duties,  etc.,  of  stenographers. 

Transcripts  of  notes. 

Clerical  assistants. 

[Repealed.] 

Expenses,  etc.,  for  services  rendered 
in  counties  other  than  those  for 
which  stenographers  appointed. 

Salaries  and  compensation  of  stenog- 
raphers in  the  superior  court. 


INTERPRETERS. 

92.  Interpreters. 

SALARIES  AND  EXPENSES  OF  CLERKS  AND 
ASSISTANT  CLERKS  OF  THE  SUPREME 
JUDICIAL  AND  SUPERIOR   COURTS. 

93.  Salaries  of  clerk  and  assistant  clerk 

of  supreme  judicial  court  for  the 
commonwealth. 

94.  Salaries     of     clerks     and     assistant 

clerks.    Adjustments.     How  paid. 

95.  [Repealed.] 

96.  [Repealed.] 

97.  [Repealed.] 

98.  [Repealed.] 

99.  Traveling  expenses. 

100.  Salaries  of  temporary  clerk  and  as- 

sistant clerk. 

101.  Salaries  to  be  in  full  compensation. 

102.  Clerical  assistance. 


Clerk  of  court 

for  common- 

wealth. 

1859,  196, 

§  40 

G.  S.  121, 

§§  1.2. 

P.  S,  1.59, 

§§1.2. 

R.  L.  165, 

§1. 

His  duties 

1859,  196, 

§§42.43. 

G.  S.  121, 

§§3-5. 

P.  S.  159, 

§§3-5. 

R.  L.  165, 

§2. 

CLERKS  OF  COURTS. 

Section  1.  The  justices  of  the  supreme  judicial  court  shall  appoint 
the  clerk  of  the  supreme  judicial  court  for  the  commonwealth  for  a  term 
of  five  years  from  the  date  of  his  appointment,  and  may  appoint  an 
assistant  clerk  of  said  court  for  a  term  of  three  years  from  the  first  day 
of  January  next  after  his  appointment,  and  may  remove  them. 

1922,  487,  §  1.  27  Mass.  598. 


Section  2.  The  clerk  shall  attend  all  sessions  of  the  court,  preserve 
all  the  files  and  papers  thereof,  keep  a  docket  record  of  all  questions 
transferred,  and  of  all -petitions,  complaints  or  other  processes  presented 
to  the  court,  and  enter  thereon  tlie  names  of  the  parties  in  full  and  of 
the  counsel  wjio  appear  in  their  behalf,  and  a  brief  description  of  the  5 
nature  of  the  action  or  proceeding.  He  shall  also  record  thereon  accurate  6 
minutes  of  all  orders,  decrees  or  directions  of  the  court  in  each  case,  7 
transmit  forthwith  to  the  clerks  of  courts  in  the  several  counties  all  8 
rescripts  made  or  ordered  by  the  court  and  the  papers  which  belong  to  the  9 
supreme  judicial  court  or  the  superior  court  in  each  case,  and  receive  10 
and  keep  safely  all  papers  transmitted  to  him  by  the  clerks  of  the  courts.  11 
He  shall  make  copies  of  all  papers  on  file  in  said  court  and  of  the  docket  12 
record  thereof,  if  desired,  and  certify  them  under  the  seal  of  the  court.  1.3 
He  siiall  issue  such  writs  or  other  processes  as  the  court  orders,  shall  14 
charge  the  fees  provided  by  law  for  like  services  for  clerks  of  courts,  and,  15 
if  no  express  fee  is  provided,  he  shall  receive  a  fair  compensation  for  the  16 
services  required  of  him  in  analogy  to  like  services  for  which  a  compen-  17 


Chap.  221.]  clerks  of  courts.  2771 

18  sation  is  fixed  by  law.     He  sliall  annually,  before  the  last  Wednesday 

19  of  December,  account  with  and  pay  over  to  the  state  treasurer  all  fees 

20  received  by  him. 

1  Section  3.     There  shall  be  a  clerk  for  the  supreme  judicial  court  Election  of 

2  for  the  county  of  Suffolk,  and  two  clerks  for  the  superior  court  of  said  const! '''™'' 
.3  county,  one  for  civil  and  one  for  criminal  business;   and  in  each  of  the  (Consl.  Rev. 

4  other  counties  a  clerk  of  the  courts  who  shall  act  as  clerk  of  the  supreme  fssg^nG 

5  judicial  court,  of  the  superior  court  and  of  the  county  commissioners.  ||2. 6.  7. 

6  All  of  said  officers  shall  hold  office  for  six  years  beginning  with  the  first  O-  s.'  i6.  §  3; 

7  Wednesday  of  January  following  their  election  and  until  their  succcs-  i860,  ii. 

8  sors  are  qualified. 

p.  S.  10,  §  3;  159.  §  fi.  R.L.  11,  §§318,  325:  165,  §3.  1918,  114,  §  2. 

1890,  423,  §§  188,  190.  1907,  500,  §§  346,  353,  456.  1919,  269,  §§  19,  26. 

1893,  417,  §§  251,  2.58.  1913,  835,  §§  384,  391,  503.  205  Mass.  189. 

1898,  548,  §§  315,  322.  1917,  255,  §  1.  20p.A.G.536. 

1  Section  4.    The  justices  of  the  supreme  judicial  court  shall  appoint  Assistant 

2  for  a  term  of  three  years  from  the  date  of  their  appointment,  and  may  isso.^bse,  §  i. 

0  remove,  assistant  clerks  of  courts,  as  follows: 

1851,  38,  §  1.  G.  S.  121,  §5  6,  8.  P.  S.  159,  §§  6,  8,  9. 

1855,  449,  §  2.  1860,  11.  1897,  220. 

1856,  37,  §  1.  1867,  295,  §4.  R.  L.  165,  §§  3-5.  7. 
1857.1.  1873,181.  1921,305. 

1859,  196,  §  9.  1881,  266.  1923,  164,  §  5;  206,  §  1. 

4  For  the  county  of  — 

5  Barnstable,  an  assistant;  1917,100. 

6  Bristol,  an  assistant; 

7  Essex,  an  assistant,  a  second  assistant,  a  third  assistant  and  a  fourth  1907, 253,  §  1. 
S  assistant;  §§Y,'2.^*' 

9  Hampden,  an  assistant,  a  second  assistant  and,  subject  to  the  approval  i9i7. 44.  §  i. 

10  of  the  county  commissioners,  a  third  assistant; 

11  Middlesex,  an  assistant,  a  second  assistant,  a  third  assistant  and  a  1903,137. 

12  fourth  assistant; 

13  Norfolk,  an  assistant; 

14  Plymouth,  an  assistant;  1910, 188.  §  1. 
lo      Suffolk,  an  assistant  of  the  supreme  judicial  court; 

IG      Worcester,  an  assistant,  a  second  assistant,  a  third  assistant  and  a  1904, 287. 

17  fourth  assistant.  '**°^'  -^*- 

1912,  547,  §§  1,  2. 

18  Assistant  clerks  of  courts  except  in  Suffolk  county  shall  act  as  assist- 

19  ant  clerks  of  the  supreme  judicial  court,  the  superior  court  and  the 

20  county  commissioners. 

1  Section  5.     In  addition  to  the  assistant  clerks  pro\-ided  for  in  the  Same  subject. 

2  preceding  section,  the  clerks  of  the  courts  for  the  following  counties  p%^.'imV§9. 

3  may  appoint  assistant  clerks,   with   the   same  powers  and  duties,   as  ^904;  287!  ^  ^' 

4  follows: 

1912,  547,  §  2.  1923,  164,  §  C.  1930,  400,  §§  5,  7-9. 

5  For  the  county  of  — 

6  Norfolk,  a  second  assistant,  subject  to  removal  by  the  court  or  by  the  1907, 234. 

7  clerk. 

8  Middlesex,  subject  to  approval  of  a  justice  of  the  supreme  judicial  or  1910,205,  §  1. 

9  superior  court,  not  more  than  two  assistant  clerks. 

10  Sufl'olk,  by  the  clerk  of  the  superior  court  for  criminal  business,  assist-  1907,234. 

11  ant  clerks  pro  tempore  or  for  the  term  of  one  year,  subject  to  removal  ^^'^■^^'^-  5^- 
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1907,  234. 


1931,301,  §  38. 


by  the  court  or  by  tho  clerk;    and  by  the  clerk  of  the  supreme  judicial  12 

court  for  said  county,  a  second  assistant  clerk,  designated  from  his  office  13 

force.  14 

All  other  counties  having  no  permanent  second  assistant  clerks,  as-  15 

sistant  clerks  pro  tempore  or  for  a  term  of  one  year,  subject  to  removal  16 

by  the  court  or  by  the  clerk.  17 

Assistants  pro  tempore  or  for  the  term  of  one  year  appointed  under  IS 

this  section  shall  be  paid  by  the  county  monthly.  19 


Same  subject. 

Suffolk 

county. 

1888,  153. 

1889,  50. 
1892,  87. 
1895,251; 
393;  480. 
1897,  334. 


Section  6.  The  justices  of  the  superior  court  may  appoint,  for  a  term 
of  three  years  from  the  date  of  their  appointment,  fourteen  assistant 
clerks  of  said  court  for  civil  business  in  the  county  of  Suffolk,  one  of 
whom  shall  perform  the  duties  of  clerk  pertaining  to  the  equity  pro- 
ceedings in  said  court. 

13. 


1899,  377. 

R.  L.  165,  §  6. 


1903,  472, 
1906,  276. 


1919,  251. 
1921,  236. 


Deputy  assist- 
ant clerks. 
1919,  246. 
1922,423,  §  1. 
1925,  108. 


Section  7.     The  clerks  of  the  courts  of  the  several  counties  except  1 

Suffolk  may  designate  such  employees  in  their  offices,  as  in  their  judgment  2 

may  be  necessary  for  the  convenience  of  the  public,  as  deputy  assistant  3 

clerks  of  the  courts,  who  shall  have  the  same  authority  to  administer  4 

oaths  as  the  assistant  clerks  of  the  courts.    Under  the  direction  of  the  5 

clerk,  such  of  his  duties  as  clerk  of  the  county  commissioners  as  he  shall  6 

designate  shall  be  performed  by  a  deputy  assistant  clerk.    The  clerks  of  7 

the  courts  may  from  time  to  time,  as  necessity  or  the  public  convenience  S 

requires,  authorize  in  writing  one  or  more  deputy  assistant  clerks,  desig-  9 

nated  as  aforesaid,  to  act  as  assistant  clerks  of  the  courts  and  may  in  like  10 

manner  invest  them  with  such  powers  of  assistant  clerks  as  may  be  neces-  1 1 

sary  for  the  purpose.  12 


Temporary 
clerks. 
1851,  158, 
5§  1,3. 
1859,  196,  § 
G.  S.  121,  § 
P.  S.  159,  § 
R.  L.  165,  § 


Section  8.     If  by  reason  of  illness  or  other  cause  the  clerk  of  the     1 

courts  in  any  county,  or  of  the  supreme  judicial  court  in  Suffolk  county,     2 

9-    is  unable  to  perform  his  duties,  and  there  is  no  assistant  clerk  or  he  also    3 

10.  is  unable  to  perform  the  duties  of  his  office,  the  justices  of  the  supreme    4 

*■    judicial  court  may  appoint  a  temporary  clerk,  who  shall  perform  the     .5 

duties  of  the  office  until  the  clerk  or  assistant  clerk  resumes  his  duties,     fi 

The  justices  of  the  superior  court  may  appoint  a  temporary  clerk  if  a     7 

clerk  and  assistant  clerk  of  that  court  in  Suffolk  county  cannot  perform     S 

the  duties  of  the  office.    When  after  any  such  temporary  appointment    9 

the  clerk  or  assistant  clerk  resumes  his  duties,  he  shall  make  a  record  of  10 

that  fact,  with  the  date,  under  his  signature,  in  the  latest  book  of  records  11 

in  each  of  his  courts.  12 


Temporary  SECTION  9.     If  an  assistant  clerk  of  the  courts  is  unable  to  perform  1 

clerks.  the  duties  of  his  office,  a  temporary  assistant  clerk  may  be  appointed  2 

p.  s."  159, 1  ii.  in  the  same  manner  as  an  assistant  clerk  and  he  shall  perform  the  duties  3 

R.  L.  165,  §  9,    ^j  ^j^^^  office  until  the  assistant  clerk  resumes  his  duties.  4 


Appointment  SECTION  10.  If  at  a  sitting  of  any  court  neither  the  clerk  nor  assist- 
temporary  aut  clcrk  is  prcscut,  tile  court  may  appoint  a  temporary  clerk,  who  shall 
18^15,' 37.  perform  the  duties  of  the  office  during  the  sitting  or  until  the  clerk  or  as- 

ss,**!  13.'  ^  "'  sistant  clcrk  resumes  his  duties,  unless  an  appointment  under  one  of  the 
p.'  s.'  159,'  1 12:  two  preceding  sections  is  sooner  made  or  luiless  a  new  clerk  has  qualified. 

R.  L.  165,  5  10. 
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1  Section  11.     The  clerk,  assistant  clerk,  temporary  clerk  and  tempo- cierks  to  be 

2  rary  assistant  clerk  of  a  court  shall  he  sworn  before  a  justice  thereof,  iTs^b,  §  s. 

3  who  shall,  upon  administering  the  oaths  of  office,  forthwith  make  return  '799;  si!  §  f: 

4  of  such  act  with  the  date  thereof  to  the  state  secretary. 

1811.8.  53.  18.51.  3S.  I  1;  158,  §2.  1863.  64.  §  2. 

1815.37.  1S5I).  37.  §1.  P.  S.  159.  §  13. 

R.  S.  86.  5  8;  ,S8.  §§  4,  14.  1,S59.  196.  §§  40.  41.  1894.  228. 

1850,236.5  1.  G.  S.  121.  §  11.  R.  L.  165,  §11. 

1  Section  12.    The  clerk  and  assistant  clerk  of  the  supreme  judicial  Jlerki^"^ 

2  court  for  the  commonwealth  shall,  before  entering  upon  the  performance  24"^ i^' 

0  of  his  duties,  each  give  bond  in  the  sum  of  two  thousand  dollars  for  the  i"86,  sV.  §  1. 

4  faithful  performance  of  his  official  duties,  payable  to  the  state  treasurer,  182U23,  §3. 

5  with  sufficient  surety  or  sureties  approved  by  the  court.     Each  clerk,  iss'o, 236.  §*i. 

6  assistant  clerk,  and  each  temporary  assistant  clerk  appointed  under  sec-  i58.^'§^2.'  ^ '' 

7  tion  nine,  shall  give  bond  in  like  manner  to  the  county  treasurer,  in  a  is59'?96^s'^4i 

8  sum  not  less  than  fi\-e  hundred  nor  more  than  two  thousand  dollars,  to  ^^Ji-  l'^^\^J'^- 

.         ,  •         I    t  I  11  11  .11         1863.  64.  §  2. 

9  be  determined  by  tlie  court;   and  each  temporary  clerk  apiJomted  under  p  s.  159.  §  14. 
10  section  eight  shall  give  bond  in  like  manner,  if  required  by  the  court. 

1  Section  1.3.     Each  clerk  shall  forthwith  report  to  the  state  secretary  Notice  to  secre- 

2  a  vacancy  in  the  office  of  assistant  clerk,  and  shall  report  the  name  and  inTffice™'"'"'^^ 
.3  residence  of  the  person  appointed  to  fill  such  vacancy,  and  the  date  of  the  ilsaTs'gf "s- 
4  expiration  of  the  term  of  service. 

p.  S.  159.  §  15.  R.  L.  165.  §  13. 

1  Section  14.     The  clerks  shall  attend  all  the  courts  of  which  they  are  General  duties 

2  clerks  when  held  in  their  respective  counties,  and  the  sessions  of  the  1782!  9,  §  5. 

3  county  commissioners,  and  shall  record  their  proceedings;  and  shall  have  isii^s^s  1. 

4  the  care  and  custody  of  all  the  records,  books  and  papers  which  pertain  r^I'sI^s  s^' 

5  to,  or  are  filed  or  deposited  in,  their  respective  offices.    The  duties  of  the  S  ,?A-i'.*,l^ 

ill  ,.  11  1  .      .  r.a.  159.  s  lo. 

b  clerks,  so  tar  as  they  relate  to  the  county  commissioners,  may  be  per-  R  l.  les.  s  14. 
7  formed  by  deputy  assistant  clerks  designated  under  section  seven. 

1  Section  1.5.     The  clerk  or  the  assistant  clerk  of  the  supreme  judicial  fnd''a''3^g°/tan"'' 

2  court  for  Suffolk  countv  shall  act  as  clerk  of  the  supreme  judicial  court  fiirk  of  the 

01  •-•r»  'pii-  1'  p  1  supreme  judi- 

3  when  sitting  in  boston  tor  the  hearing  or  cases  from  any  other  county,  ciai  court  in 

4  except  when  sitting  as  a  full  court,  and  for  such  purposes  as  the  court  1887°,  291,  §2. 

5  may  order;  and  when  the  assistant  clerk  is  so  acting  his  attestation  as  fgo?,'}!!,'  H"!' 

6  assistant  clerk  shall  be  sufficient  without  further  designation. 

1  Section  16.    The  clerk  of  the  superior  court  for  civil  business  in  Suffolk  Duties  of  cierii 

2  county,  or  such  assistant  clerk  of  said  court  as  the  justices  thereof  desig-  court  in 

3  nate  for  such  duty,  shall  act  as  clerk  of  said  court  when  sitting  in  Boston  i.sge.  413. 

4  for  the  hearing  of  cases  from  any  other  county,  and  for  such  purposes  as  g^M^iiss!  475^ 

5  the  court  may  order. 

1  Section  17.     A  facsimile  of  the  signature  of  the  clerk  of  any  court  Facsimile  of 

2  in  the  commonwealth,  imprinted  by  him  upon  any  writ,  summons,  sub-  cicris. 

3  poena,  order  of  notice  or  order  of  attachment,  except  executions,  shall  kSan^cierk. 

4  have  the  same  validity  as  his  written  signature.  Jlft;  il'' 
i)  The  name  of  an  assistant  clerk  of  any  court,  followed  by  the  designa-  Jig?;  Hf 
V)  tion  "  assistant  clerk  "  shall  be  a  sufficient  official  signature.  isoe,  413. 

R.  L.  165,  §520.21.  1910,94. 
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TO^n'pro-'"  Section  18.    Any  afBdavit  required   in  any  action  or  proceeding     1 

i92o'°lo9  pending  in  any  court  in  the  commonwealth  may  be  made  and  sworn  to    2 

before  a  clerk  or  assistant  clerk  of  such  court.  3 


S'reptionslo         Section  19.     The  clerks  shall  cause  one  or  more  copies  of  all  appeals,  1 

attorney  (jjUg  of  exceptious  and  reports  of  cases  in  which  the  attorney  general  ap-  2 

general,  ir  i  »     c  i 

1890,374.         pears  for  the  commonwealth  to  be  printed  and  forwarded  to  him  at  .3 

R.  l!  uK  §  17.  Boston  as  soon  as  may  be  after  they  have  been  allowed  and  filed.  4 


Notice  of 

rescript. 

1869,  74. 

P.  S.  153,  §  17. 

R.  L.  165,  §  18. 

1922,  53. 

1924,  392. 


Section  20.     When  a  rescript  is  filed  in  a  case  or  proceeding  in  any  1 

court,  the  clerk,  register  or  recorder  of  such  court  shall  forthwith  giye  2 

notice  thereof  to  an  attorney  of  record  of  each  party.    The  clerk  of  the  3 

supreme  judicial  court  for  the  commonwealth  shall  transmit  a  copy  of  each  4 

rescript  to  the  reporter  of  decisions.  5 


Notice  of 

judgment. 

1879,  4. 

P.  S.  153,  5  9. 

1899,  357. 

R.  L.  165,  §  19. 


Section  21.     \Mien  judgment  is  entered  by  the  superior  court  upon  1 

a  demurrer  or  upon  a  case  stated,  or  when  a  decision  is  rendered  in  an  2 

action  heard  without  a  jury,  the  clerk  shall  give  notice  thereof  to  the  3 

parties  or  their  attorneys.  4 


Clerks  may 
issue  orders 
of  notice. 
1873,  259. 
P.  S.  159,  §  17. 
R.  L.  165,  §  22. 


Section  22.     A  clerk  of  the  courts  may  issue  any  order  of  notice  1 

upon  any  petition  or  other  proceeding  at  law  or  in  equity  which  might  2 

be  issued  by  the  court;    but  the  court  or  a  justice  thereof  may  cause  3 

additional  notice  to  be  given.  4 


Alphabetical 
list  of  parties. 
1786.  57, 
HI,  2. 
R.  S.  88,  §  7. 
G.  S.  121,  §  14. 
P.  S.  159,  §  18. 
R.  L.  165,  §  23. 


Section  23.  Each  clerk  shall  keep  an  alphabetical  list  of  the  names 
of  all  parties  to  every  action  or  judgment  recorded  in  the  records  and  a 
reference  to  the  book  and  page  thereof;  and,  if  there  are  two  or  more 
plaintiffs  or  defendants,  the  name  of  each  and  a  like  reference  shall  be 
inserted  in  its  appropriate  place  in  the  alphabetical  list. 


Clerks  to 
make  annual 
returns  of 
cases  to 
secretary. 
1905,321,  §  1. 
1924,  131. 

1927,  64. 

1928,  163. 


Section  24.  The  clerks  of  the  courts  for  the  several  counties  and  the  1 
clerks  of  the  superior  court  for  civil  and  for  criminal  business  in  Suffolk  2 
county  shall  annually  in  July  make  returns  of  the  civil  and  criminal  3 
business  of  the  superior  court  for  their  respective  counties  for  the  la.st  pre-  4 
ceding  year  ending  June  thirtieth  to  the  state  secretary  upon  suitable  5 
blank  forms  to  be  prepared  by  him  with  the  approval  of  the  chief  justice  6 
of  the  superior  court.  The  state  secretary  may  in  his  discretion  verify  7 
such  returns  in  such  manner  as  he  deems  advisable,  and  for  this  purpose  8 
may  inspect  the  dockets  and  records  of  said  officials  and  shall  be  furnished  9 
by  them  with  such  further  information  as  he  deems  necessary  to  complete  10 
such  returns.  11 


Section  2.5.     The  clerks  of  the  courts  and  in  Suffolk  county  the     1 


Preservation 
oi  records  oi 

trial  justices,  clcrk  of  the  supcrior  court  for  civil  business  shall  receive  and  safely  keep 
R.  l!  165',  §24.  the  dockets,  recorrls  and  other  official  papers  of  trial  justices  which  may 
be  deposited  in  their  offices  under  section  eleven  of  chapter  two  hundred 
and  nineteen,  and  shall  make  and  certify  copies  thereof  which  shall  have 
the  same  effect  as  if  certified  by  trial  justices.  They  shall  be  allowed 
the  same  fees  for  making  such  copies  as  are  allowed  to  them  in  similar 
cases. 


Clerks  to 
report  con- 
victions of 


Section  26.     The  clerk  of  any  court  in  which  a  physician  registered     1 
in  this  commonwealth  is  convicted  of  a  felony  or  of  a  crime  in  connec-     2 
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3  tion  with  the  practice  of  medicine,  or  in  which  an  unregistered  practi-  reK'stered 

.  .  •    i     1      1'  1      I  T  I  ■  ii«  •    •  {•  1.    .  physicians  or 

4  tioner  is  convicted  or  nolding  hiinselr  out  as  a  practitioner  oi  medicine,  oi  unregistered 

5  or  of  practicing  medicine,  shall  within  one  week  thereafter  report  the  p[^''""°''"^' 

6  same  to  the  board  of  registration  in  medicine  together  with  a  copy  of  rff.'l"*' 

7  the  court  proceedings  in  the  case.    Failure  to  comply  with  this  section 

8  shall  be  punished  by  a  fine  of  not  less  than  one  nor  more  than  ten  dollars. 

1  Section  27.    The  supreme  judicial  court  shall  by  general  rule  or  Extension  of 

2  special  order  direct  in  what  manner  and  to  what  extent,  if  any,  the  papers  n^eord's"" 

3  in  causes  which  are  entered  in  said  court  or  in  the  superior  court  shall  r s?u9%  is. 

4  be  extended  upon  the  records,  after  final  judgment  or  otherwise,  and  JlnV' 2og' ^  ^^' 

5  shall  be  a  final  record.     Such  rule  or  order  shall  specify  whether  such  ^ss  Mass.  587. 

1      11  1        ■  II  •  I      11  1        •      1  1       '    I  •    •  23b  Mass.  500. 

D  extension  shall  be  in  whole  or  in  part,  shall  be  in  long  hand,  typewriting, 

7  print  or  otherwise,  or  shall  consist  of  the  filing  of  original  papers  in  such 

8  causes  by  loose  leaf  sj'stem  or  otherwise. 

1  Section  28.     The  clerks  of  the  courts  in  the  several  counties  and  of  ^^"j^^l" 

2  the  supreme  judicial  and  superior  courts  in  Suffolk  county  shall  at  the  '^'^"J'^ix  . ,, 

3  nrst  sitting  in  each  year  oi  the  supreme  judicial  court  in  their  counties  g-  s.  121.  §  is. 

4  exhibit  their  latest  books  of  records  to  a  justice  of  the  court,  who  shall  R.  1.  les.  '§26! 

5  cause  errors  and  defects  therein  to  be  corrected. 

1  Section  29.     The  justices  of  the  several  courts  shall  inspect  the  Justices  to 

2  doings  of  the  clerks  from  time  to  time,  and  shall  see  that  the  records  are  I'Tef.'^s:"™^! 

3  made  up  seasonably  and  kept  in  good  order;   and  if  the  records  are  left  r.^I.'Is,'  Is.' 

4  incomplete  for  more  than  six  consecutive  months,  such  neglect  unless  p'iiii'^2i' 

5  caused  by  illness  or  casualty  shall  be  adjudged  a  forfeiture  of  the  bond  R-  l-  i^s,  §  27. 

6  of  the  clerk. 

1  Section  30.     If  any  neglect  causes  a  forfeiture  of  the  bond  of  a  clerk  Forfeiture 

2  or  assistant  clerk,  the  justices  shall  forthwith  give  written  notice  thereof  i762°.°3:  24,  h. 

3  to  the  treasurer  having  custody  thereof,  who  shall  thereupon  cause  suit  r.^I'Is.'  ^*' 

4  to  be  brought  thereon.     The  amount  recovered  in  such  suit  shall  be  g^I.  l^'i. 

5  applied  to  the  expense  of  making  uj)  the  deficient  records  under  the  direc-  l-^g^'igg' 

(i  tion  of  the  court  in  whose  records  the  deficiency  exists,  and  the  surplus,  ^  22, 23^.    ^^ 

7  if  any,  shall  be  carried  into  the  account  of  such  treasurer. 

1  Section  31.     The  two  preceding  sections  shall  not  exempt  a  clerk  or  Liability  for 

2  assistant  clerk  from  an  action  for  any  other  breach  of  the  condition  of  r.''s' ssfTii' 

3  his  bond  or  from  his  liability  in  any  other  way  or  to  any  party  for  neg-  p.s-il9,'§^24^.' 

4  lect  or  misconduct  in  his  office. 

R.  L.  105,  §  29. 

1  Section  32.    The  clerks  of  the  courts  in  the  several  counties,  and  of  fp'"un°(or 

2  the  supreme  judicial  and  superior  courts  in  Sufl'olk  county,  shall  keep  fees,  etc.  ^ 

3  cash  books,  which  shall  be  county  property  and  shall  be  and  remain  a  i8i3;77,'§''2. 

4  part  of  the  records  of  the  courts,  in  which  they  shall  keep  accounts  of  ilso;  129.  is. 

5  all  fees  received  by  them  for  their  official  acts  and  services,  including  R.^l'sli'j^s.' 

6  fees  for  copies  whicli  they  are  not  required  by  law  to  furnish,  fees  and  fg?!,  300,  |  ?^' 

7  money  in  proceedings  relative  to  naturalization  or  for  naturalization  ^^^^  ^^^^  ^^Y- 

8  certificates,  and  all  fees  and  money  of  whatever  description  or  character  isss!  257,'  §  a. 

9  received  by  them,  or  by  any  assistant  or  other  person  in  their  offices  or  R.  l'.  les!  §  31. 

10  employment,  for  any  acts  done  or  services  rendered  in  connection  with  igie'.  177! 

11  their  said  offices,  and  shall  on  or  before  the  tenth  day  of  each  month  207Va*sl:  leV. 
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222  Maas.  87. 
231  U.  S.  669. 


pay  over  to  the  treasurers  of  their  respective  counties,  or  to  such  other  12 

officers  as  are  entitled  to  receive  them,  ail  fees  received  during  the  pre-  13 

ceding  calendar  month,   and  shall  render  therewith  a  sworn  account  14 

thereof;  provided,  that  said  clerks  shall  account  for  and  pay  over  to  the  15 

United  States  bureau  of  naturalization  in  accordance  with  the  federal  16 

laws  as  to  naturalization  such  part  of  any  monej's  received  by  them  17 

under  or  by  authority  of  such  laws  as  they  are  required  thereby  to  18 

account  for  and  pay  over.  19 

[JVote;  —  This  section,  as  amended,  effective  January  1,  1935;   see  1930,  331,  §  2.     For 
existing  provisions  see  G.  L.  (ed.  of  1920)  221,  §  32.] 


Duties  of  Section  .33.     Each  assistant  clerk  shall  under  the  direction  of  the 

dCTk.""  clerk  perform  any  of  the  duties  of  the  clerk  and  shall  pay  over  to  him 

ilti;  38^'§  2^'  all  fees  and  amounts  received  as  such  assistant.  In  the  absence  or  upon 
G^i'.  i2i,^  ^'  the  resignation,  death  or  removal  of  the  clerk,  the  assistant  clerk  shall 
iItI^'isV  §  1  perform  his  duties  under  the  direction  of  the  court  until  he  returns  or 
fi^  25^26  ""*''  ^  "^^^'  ^^'^^'^  '^^^  qualified,  and  upon  the  death,  removal  or  resigna- 
R.  L.  165,  §30.  tion  of  the  clerk,  the  assistant  clerk  shall  account  with,  and  pay  over  the 
13  Gray,  74.  jjjQj^py  [^  j^jg  hands  to,  the  officer  to  whom  the  clerk  is  by  law  required 
to  account. 


Section  34.    [Repealed,  1931,  426,  §  291.] 


Establishment. 
Purpose. 
1924,  244. 
1930,  142. 


Annual  report. 
1924,  244. 


JUDICIAL  COUNCIL. 

Section  34A.    There  shall  be  a  judicial  council  for  the  continuous  1 

study  of  the  organization,  rules  and  methods  of  procedure  and  practice  2 

of  the  judicial  system  of  the  commonwealth,  the  work  accomplished,  3 

and  the  results  produced  by  that  system  and  its  various  parts.     Said  4 

council  shall  be  composed  of  the  chief  justice  of  the  supreme  judicial  5 

court  or  some  other  justice  or  former  justice  of  that  court  appointed  6 

from  time  to  time  by  him;  the  chief  justice  of  the  superior  court  or  some  7 

other  justice  or  former  justice  of  that  court  appointed  from  time  to  time  8 

by  him;  the  judge  of  the  land  court  or  some  other  judge  or  former  judge  9 

of  that  court  appointed  from  time  to  time  by  him;    the  chief  justice  of  10 

the  municipal  court  of  the  city  of  Boston  or  some  other  justice  or  former  11 

justice  of  that  court  appointed  from  time  to  time  by  him ;   one  judge  of  12 

a  probate  court  in  the  commonwealth  and  one  justice  of  a  district  court  13 

in  the  commonwealth  and  not  more  than  four  members  of  the  bar  all  14 

to  be  appointed  by  the  governor,  with  the  advice  and  consent  of  the  1.5 

executive  council.    The  appointments  by  the  governor  shall  be  for  such  1() 

periods,  not  exceeding  four  years,  as  he  shall  determine.  17 

Section  34B.    The  judicial  council  shall  report  annually  on  or  before  1 

December  first  to  the  governor  upon  the  work  of  the  various  branches  2 

of  the  judicial  system.    Said  council  may  also  from  time  to  time  submit  3 

for  the  consideration  of  the  justices  of  the  various  courts  such  suggestions  4 

in  regard  to  rules  of  practice  and  procedure  as  it  may  deem  advisable.  .5 


CompensatioD. 
Expenses. 

Secretary. 
1924,  244. 
1927,  293.  §  1. 


Section  34C.  No  member  of  said  council,  except  as  hereinafter  pro- 
vided, shall  receive  any  compensation  for  his  services,  but  said  council 
and  the  several  members  thereof  shall  be  allowed  from  the  state  treasury 
out  of  any  appropriation  made  for  the  purpose  such  expenses  for  clerical 
and  other  services,  travel  and  incidentals  as  the  governor  and  council 
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6  shall  approve.    The  secretary  of  said  council,  whether  or  not  a  member 

7  thereof,  shall  receive  from  the  commonwealth  a  salary  of  thirty-five 

8  hundred  dollars. 

BAR  EXA.MINERS. 

1  Section  35.    There  shall  be  a  board  of  bar  examiners  consisting  of  fs97°'508'™'i 

2  five  persons,  residing  in  different  counties,  one  of  whom  shall  annually  •'■  l-  les,  §  39. 

3  be  appointed  by  the  justices  of  the  supreme  Judicial  court  for  a  term  of 

4  five  years  from  October  first  in  the  year  of  his  appointment,  and  who  may 

5  be  removed  by  them.    Such  justices  may  fill  vacancies. 

1  Section  36.    Said  board  may,  subject  to  the  approval  of  the  supreme  Admission 

2  judicial  court,  make  rules  with  reference  to  examinations  for  admission  attorneyT" 

3  to  the  bar  and  the  cjualifications  of  applicants  therefor,  and  determine  ExlTenses, 

4  the  time  and  place  of  such  examinations,  and  conduct  the  same;  provided,  J'sgr^'sos'.  §  3 

5  that  any  applicant  for  admission  to  the  bar  who  is  a  graduate  of  a  college  i|9£'  312.  ^  ^^ 

6  or  who  has  complied  with  the  entrance  requirements  of  a  college,  or  who  1904. 3^5.  §  1. 

7  has  fulfilled  for  two  years  the  requirements  of  a  day  or  evening   high  1915!  249! 

8  school  or  of  a  school  of  equal  grade,  shall  not  be  required  to  take  any 
n  examination  as  to  his  general  education.    The  expenses  of  said  board,  as 

10  certified  by  its  chairman  and  approved  by  a  justice  of  the  supreme 

1 1  judicial  court,  shall  be  paid  by  the  commonwealth,  together  with  such 

12  compensation  to  each  member  as  the  justices  of  the  supreme  judicial 

13  court  approve,   but  said  expenses  and  compensation  shall  not  be  in 

14  excess  of  the  amounts  paid  to  the  commonwealth  under  the  following 
lo  section. 

ATTORNEYS  AT  LAW. 

1  Section  37.    A  citizen  of  the  United  States,  whether  man  or  woman,  Petition  for 

2  may,  if  over  twenty-one,  file  a  petition  in  the  supreme  judicial  or  superior  "? adSsSon 

3  court  to  be  examined  for  admission  as  an  attorney  at  law,  and,  if  found  ^s^^n  attorney, 

4  qualified,  to  be  admitted  as  such;    whereupon,  unless  the  court  other-  {ygf'lo'li' 
.5  wise  orders,  the  petition  shall  be  referred  to  the  board  of  bar  examiners  ?,  f^^f^ 

6  to  ascertain  his  acquirements  and  qualifications.     If  the  board  reports  is52,'i54'. 

7  that  the  petitioner  is  of  good  moral  character  and  of  sufficient  accjuire-  §§28, 29,' 32. 

5  ments  and  qualifications,  and  recommends  his  admission,  he  shall  be  r^s.'/m,' 
n  admitted  unless  the  court  otherwise  determines,  and  thereafter  may  fsslt'isg. 

10  practice  in  all  the  courts  of  the  commonwealth.     The  petitioner  shall  ^f  l^l'  1 1- 

11  pay  to  the  clerk  of  the  court  in  which  his  petition  is  filed  a  fee  of  fifteen  }f^£' J^g  .41 

12  dollars  upon  the  entry  thereof,  and  a  further  fee  of  fifteen  dollars  upon  1904;  355!  52/ 
l.'i  the  entry  of  any  subsequent  petition.    Such  fees  shall  be  paid  over  to  1925]  11.' 

14  the  commonwealth. 

6  Mass.  382.  121  Mass.  GOO.  240  Mass.  611. 

10  Met.  239.  131  Mass.  376.  268  Mass.  373. 

1  Section  38.    Whoever  is  admitted  as  an  attorney  shall  in  open  court  Oath  of  office. 

2  take  and  subscribe  the  oaths  to  support  the  constitution  of  the  United  amend.  6. 

3  States  and  of  the  commonwealth;   and  the  following  oath  of  office  shall  l?t°T49.^"' 

4  be  administered  to  and  subscribed  by  him:  nsil'sy's^^' 

R.  S.'  88.' 

I  (repeat  the  name)  solemnly  swear  that  I  will  do  no  falsehood,  nor  consent  5§  21.  22. 
to  the  doing  of  any  in  court;    I  will  not  wittingly  or  willingly  promote  or  sue  §§36,31.' 
any  false,  groundless  or  unlawful  suit,  nor  give  aid  or  consent  to  the  same;    I  P-  S- 159, 
will  delay  no  man  for  lucre  or  malice:    but  I  will  conduct  myself  in  the  office  r  l.'i65.  5  42 
of  an  attorney  within  the  courts  according  to  the  best  of  my  knowledge  and  240  Mass.  eii. 
discretion,  and  with  all  good  fidelity  as  well  to  the  courts  as  my  clients.    So 
help  me  God. 
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Petitions  by 
certain  aliens. 
1924,  316. 


Section  38A.  Every  alien  who  has  made  the  primary  declaration  to 
become  a  citizen  of  the  United  States  under  the  federal  naturalization 
laws  shall,  upon  otherwise  complying  with  section  thirty-seven,  be  per- 
mitted to  file  a  petition  in  the  supreme  judicial  or  superior  court  to  be 
examined  for  admission  as  an  attorney  at  law,  and  to  take  the  examina- 
tions held  under  said  section;  provided,  that  upon  passing  such  exami- 
nations and  otherwise  meeting  the  requirements  for  admission  as  set 
forth  in  said  section,  the  board  of  bar  examiners  shall  not  recommend  his 
admission  until  .satisfied  that  the  applicant  has  become  a  citizen  of  the 
United  States.  No  alien  who  claimed  exemption  during  the  world  war 
on  the  ground  of  being  an  alien  shall  be  entitled  to  the  benefits  of  this  11 


1 
2 

3 
4 
5 
6 
7 
8 
9 
10 


section. 

attoneyTf°om  SECTION  39.  A  citizen  of  the  United  States,  whether  man  or  woman, 
other  states.  ^,\^q  j^as  bccu  admitted  as  an  attorney  or  counsellor  of  the  highest  judicial 
rI^s.  88.  §  24.  court  of  any  state,  district,  territory  or  country  of  which  he  was  an  in- 
p.  s.  159.'  I  si  habitant  may,  upon  petition  to  the  supreme  judicial  or  the  superior  court 
i9(k:  ill:  1 1^'  be  admitted  to  practice  in  all  the  courts  of  the  commonwealth  upon  the 
1921, 290,  §  2.    pj-ofjuction  of  satisfactory  evidence  of  his  good  moral  character  and  pro- 


Removal. 
R.  S.  88.  §  2.5. 
G.  S.  121,  §34. 
P.  S.  159,  §  .39. 
R.  L.  165,  §  44. 
1919,  260. 
1924,  134. 
11  Allen,  472, 
473. 

126  Mass.  222. 
137  Mass.  424. 
168  Mass.  169. 
196  Mass.  100. 
202  Mass.  185. 
210  Mass.  299. 


Penalties  on 
disbarred  or 
unauthorized 
attorneys  and 
for  soliciting 
law  business. 
1891,  418. 
R.  L.  165,  §  45. 
1914, 432. 
1917,  267. 
201  Mass.  458. 
211  Mass.  376. 
214  Mass.  :;il. 
227  Mass.  579. 
229  Mass.  200. 
233  Mass.  168. 
240  Mass.  611. 


Records  to  be 
kept  as  to  the 
standing  of 


fessional  qualifications. 

Section  40.  An  attorney  may  be  removed  by  the  supreme  judicial 
or  superior  court  for  deceit,  malpractice  or  other  gross  misconduct,  and 
shall  also  be  lialile  in  damages  to  the  person  injured  thereby,  and  to  such 
other  punishment  as  may  be  provided  by  law.  Whenever  a  petition  is 
filed  for  the  removal  of  an  attorney,  the  proceedings  thereafter  shall  be 
conducted  by  an  attorney  to  be  designated  by  the  court.  The  expenses 
of  the  inquiry  and  proceedings  in  either  court  shall  be  paid  as  in  criminal 
prosecutions  in  the  superior  court. 

211  Mass.  187.  215  Mass.  234.  240  Mass.  611. 

213  Mass.  549.  224  Mass.  169.  268  Mass.  373. 

Section  41.  Whoever  has  been  so  removed  and  continues  thereafter 
to  practice  law  or  to  receive  any  fee  for  his  services  as  an  attorney  at 
law  rendered  after  such  removal,  or  who  holds  himself  out,  or  who  rep- 
resents or  advertises  himself  as  an  attorney  or  counsellor  at  law,  or 
whoever,  not  having  been  lawfully  admitted  to  practice  as  an  attorney 
at  law,  represents  himself  to  be  an  attorney  or  counsellor  at  law,  or  to 
be  lawfully  qualified  to  practice  in  the  com-ts  of  the  commonwealth,  by 
means  of  a  sign,  business  card,  letter  head  or  otherwise,  or  holds  himself 
out  or  represents  or  advertises  himself  as  having  authority  or  power  in 
l)ehalf  of  persons  who  have  claims  for  damages  to  procure  settlements 
of  such  claims  for  damages  either  to  person  or  property,  or  whoever,  not 
being  an  attorney  at  law,  solicits  or  procures  from  any  such  person  or  his 
representative,  either  for  himself  or  another,  the  management  or  control 
of  any  such  claim,  or  authority  to  adjust  or  bring  suit  to  recover  for  the 
same,  or  solicits  for  himself  or  another  from  a  person  accused  of  crime 
or  his  representative  the  right  to  defend  the  accused  person,  shall  be 
punished  for  a  first  offence  by  a  fine  of  not  more  than  one  hundred  dol- 
lars or  by  imprisonment  for  not  more  than  six  months,  and  for  a  sub- 
sequent oft'ence  by  a  fine  of  not  more  than  five  hundred  dollars  or  by 
imprisonment  for  not  more  than  one  year. 

Section  42.  The  clerk  of  the  supreme  judicial  court  for  SuflFolk 
county  shall  cause  to  be  made,  and  shall  keep,  a  complete  record  in  suita- 
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3  ble  form  of  all  persons  who  are,  or  ever  have  lieeii,  or  hereafter  become,  attorneys  at 

4  attorneys  at  law  in  this  commonwealth,  and  of  the  suspension,  removal  1919, 71. 

5  or  disbarment  of  such  as  have  been  or  hereafter  shall  be  suspended, 

0  removgd  or  disbarred.     Clerks  of  courts  and  other  persons  in  whose 

7  custody-  there  may  be  any  recorfl  of  an  admission  to  the  bar  of  an  attor- 

8  ney  at  law,  any  record  of  a  petition  for  suspension  or  removal  therefrom, 

9  or  of  a  judgment  or  decree  of  suspension  or  removal  from  practice  of  any 

10  attorney  at  law,  shall  within  one  month  after  the  date  of  such  record 

11  report  the  same  to  the  clerk  of  the  supreme  judicial  court  for  Suffolk 

12  county.    The  record  of  said  clerk  relative  to  an  admission  to  the  bar, 

13  or  a  suspension  or  removal  therefrom,  shall  be  prima  facie  evidence  of 

14  the  facts  recorded.    A  certificate  thereof  signed  by  the  clerk  or  assistant 

15  clerk  shall  be  admissible  as  evidence  of  such  record. 

1  Section  43.     No  attorney  at  law  shall  through  any  runner,  agent  or  Attorneys  at 

2  person  who  is  employed  by  him  solicit  a  person  to  employ  him  to  present  f?"nf3oiiciting 

3  a  claim  for  damages,  or  to  prosecute  an  action  to  enforce  such  a  claim,  and  ^^/"i^"™' 

4  no  attorney  at  law  shall  directly  or  indirectly  give  or  promise  any  person  f^J^^f^g  5  j 

5  any  money,  fee,  commission,  profitable  employment  or  other  personal  214  Mass.  311 

6  advantage  in  consideration  of  his  employing  such  attorney  on  behalf 

7  of  a  person  having  a  claim  for  damages,  or  soliciting  or  procuring  the 

8  person  who  has  such  claim  to  employ  such  attorney  to  present  such  claim 

9  or  to  prosecute  an  action  for  the  enforcement  thereof.     No  attorney 

10  shall  appear  in  any  suit  for  the  enforcement  of  a  claim  in  connection 

1 1  with  which  he  has  violated  this  section. 

1  Section  44.     If  it  appears  to  the  satisfaction  of  the  court  that  an  at-  May  bedia- 

-  '       ,  ,  ,   .  ...  .  qualined  in 

2  torney  whose  appearance  has  been  entered  in  any  suit  lias  in  connection  certain  cases 

3  therewith  violated  the  preceding  section,  such  attorney  may  in  the  dis-  ^°^.j^'°'''t"'s 

4  cretion  of  the  court  be  disqualified  from  further  acting  in  said  suit,  and  '^"^'  *"•  ^  "■ 

5  the  court  may  make  an  order  for  continuance,  or  for  another  and  speedy 

6  trial,  or  such  other  order  for  the  protection  of  the  interests  of  the  parties, 

7  as  justice  may  require,  and  may  deny  the  right  to  collect  costs  wholly  or 

8  in  part  to  any  party  to  the  suit. 

1  Section  45.     A  sheriff,  deputy  sheriff  or  constable  who  appears  in  sheriff,  etc., 

2  court  as  attorney  for  any  party  to  a  suit,  or  draws,  makes  or  fills  up  a  attorney. 

3  writ,  declaration,  plea  or  process  for  such  party,  or,  with  intent  to  pro-  i742l3!25. 

4  cure  himself  to  be  employed  in  the  collection  of  a  demand,  or  in  any  J7|3744,^|3. 

5  manner  to  make  gain  or  profit  therefrom,  advises,  counsels  or  encourages  {*22'  20. 

6  a  person,  directly  or  indirectly,  to  commence  a  suit  or  process  shall  for-  tn^'^^'  **• 

7  feit  fifty  dollars. 

G.  S.  17,  5  64;  P.  S.  1.59,  §  45.  6  Pick.  483. 

121,  §  40.  R.  L.  165,  §  51.  10  Pick.  45. 

1  Section  46.    No  corporation  shall  practice  or  appear  as  an  attorney  Corporations 

„    „  ,,.,«.  •         1  lil  not  to  practice 

2  for  any  person  other  than  itself  in  any  court  in  the  commonwealth  or  law. 

3  before  any  judicial  body  or  hold  itself  out  to  the  public  or  advertise  as  \l  1:3.    ' 

4  being  entitled  to  practice  law,  and  no  corporation  shall  draw  agreements, 

5  or  other  legal  documents  not  relating  to  its  lawful  business,  or  draw  wills, 

6  or  practice  law,  or  hold  itself  out  in  any  manner  as  being  entitled  to  do 

7  any  of  the  foregoing  acts,  by  or  through  any  person  orally  or  by  adver- 

8  tisement,  letter  or  circular;    provided,  that  the  foregoing  shall  not  pre- 
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vent  any  bank  or  trust  company  lawfully  doing  business  in  the  common-  9 

wealth  from  furnishing  to  persons  with  whom  it  may  deal  or  who  may  10 

apply  for  the  same,  through  its  officers  or  agents,  legal  information  or  11 

legal  advice  with  respect  to  investments,  taxation,  or  an  issue  or  offering  12 

for  sale  of  stocks,  bonds,  notes  or  other  securities  or  property,  nor  shall  13 

anything  herein  prohibit  a  corporation  from  employing  an  attorney  in  14 

regard  to  its  own  affairs  or  in  any  litigation  to  which  it  is  or  may  be  15 

a  party.    Any  corporation  violating  this  section  shall  be  punished  by  a  16 

fine  of  not  more  than  one  thousand  dollars;   and  every  officer,  agent  or  17 

employee  of  any  such  corporation  who,  on  behalf  of  the  same,  directly  or  IS 

indirectly,  engages  in  any  of  the  acts  herein  prohibited,  or  assists  such  19 
corporation  to  do  such  prohibited  acts,  shall  be  punished  by  a  fine  of  not  20 

more  than  five  hundred  dollars.  21 


Same  subject. 
1916,292,  §4. 
1917.  168. 
1925,  346,  §  8. 


Section  47.  The  preceding  section  shall  not  apply  to  any  public 
service  corporation  or  to  any  corporation  lawfully  engaged  in  the  exami- 
nation and  insuring  of  titles  to  real  property,  or  lawfully  engaged  in  the 
business  of  insurance  against  liability  for  damages  or  compensation  on 
account  of  injury  to  persons  or  property,  or  lawfully  engaged  in  acting  as 
surety  on  motor  vehicle  liability  bonds  as  defined  in  section  thirty-four  A 
of  chapter  ninety,  or  lawfully  engaged  in  assisting  attorneys  to  organize 
corporations,  or  organized  for  and  lawfully  engaged  in  bene^•olent  or 
charitable  purposes,  or  organized  under  the  authority  of  the  common-  9 
wealth  for  the  purpo.se  of  assisting  persons  without  means  in  the  pursuit  10 
of  any  civil  remedy,  or  prohibit  a  newspaper  from  answering  inquiries  11 
through  its  columns  or  any  corporation  from  providing  legal  advice  or  12 
assistance  to  its  employees,  or  a  corporation  lawfully  engaged  in  the  busi-  13 
ness  of  conducting  a  mercantile  or  collection  agency  or  adjustment  bmeau  14 
from  employing  an  attorney  to  give  legal  advice  concerning,  or  to  prose-  15 
cute  actions  in  court  relating  to,  the  adjustment  or  collection  of  debts  and  16 
accounts  only.  1" 


Parties  may 
manage  their 
own  suits. 
1701-2,  7,  §  1. 
1708-9,  3,  §  2. 
1714,  3,  §  2. 
1785,  23,  §  2. 


Section  48.     Parties  may  manage,  prosecute  or  defend  their  own  1 

suits  personally,  or  by  such  attorneys  as  they  may  engage ;  but  not  more  2 

than  two  persons  for  each  party  shall,  without  permission  of  the  court,  3 

be  allowed  to  manage  any  case  therein.  4 

1789,  58.  G.  S.  121,  §  35.  R.  L.  165.  §  46. 

R.  S.  88,  §  26.  P.  S.  159.  §  40. 


Persons  spe-  Section  49.     Any  pcrsoii  of  good  moral  character,  unless  he  has  been  1 

cially  author-  .  i  ■  i?  o 

ized.  etc.  removcd  from  practice  as  an  attorney  under  section  forty,  may  man-  Z 

R.  s.'88,'  §  27.    age,  prosecute  or  defend  a  suit  if  he  is  specially  authorized  by  the  party  3 

?S65'.  81^'    ^*''  for  whom  he  appears,  in  writing  or  by  personal  nomination  in  open  court.  4 


p.  S.  159,  §  41. 


R.  L.  165,  §  47. 


HenToTfees  SECTION  50.     An  attorney  who  is  lawfully  possessed  of  an  execution, 

isio  84  '  or  who  has  prosecuted  a  suit  to  final  judgment  in  favor  of  his  client,  shall 
i83o;  124.  have  a  lien  thereon  for  the  amount  of  his  fees  and  disbursements  in  the 
G.  s.  121,  §  37.  cause,  but  this  section  shall  not  prevent  the  payment  of  the  execution  or 
R.  L.  165. 1  tl:  iudgment  to  the  judgment  creditor  by  a  person  who  has  no  notice  of  the 

5  .Mass.  309.         i- 

11  Mass.  236.       HCn. 

211  -Mass.  406. 


13  Mass.  525. 
4  Gray.  357. 
103  Mass.  33. 


176  Mass.  161. 
208  Mass.  195. 


213  Mass.  203. 
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1  Section  51.     An  attorney  at  law  who  unreasonably  neglects  to  pay  ^^"^'^'^j^^^^^^ 

2  over  money  collected  by  him  for  ami  in  behalf  of  a  client,  when  demanded  °o  eSent"^  "^^ 

3  by  the  client,  shall  forfeit  to  such  client  five  times  the  lawful  interest  of  g.^I:  }2i.'  §  sk 

4  the  money  from  the  time  of  the  demand. 

"p.  S.  159,  §  43.  R.  L.  165.  §  49.  216  Mass.  1G9. 

1  Section  52.     No  person  shall  be  employed  or  allowed  to  appear  as  Att9™ey  not  to 

±  ^ij\jxxyji^    -J    .  1  r-      .  ...         1  •    1       1      11   act  in  suit 

2  attorney  before  a  court  m  any  proceeding,  civil  or  criminal,  wnicn  snail  previously 

3  have  been  previously  determined  before  him  as  a  judge  of  any  court  or  hSlf'  ^^ 

4  as  a  trial  justice. 

1705-6.  7,  §  2.  R.  S.  89,  §  8.  P.  S.  159,  §  44.  R.  L.  165,  §  50. 

1815,  49,  §  1.  G.  S.  121,  §  39.  1884,  170. 

MASTERS,    auditors,    REFEREES,    ASSESSORS,    ETC. 

1  Section  53.    The  governor,  with  the  advice  and  consent  of  the  coun-  Masters  in 

.     ~  .  .  I  1  ,    chancery. 

2  cil,  shall,  as  vacancies  occur,  appoint  masters  in  chancery,  who  may  act  i826,  io9,  §  4, 

3  throughout  the  commonwealth,  so  that  the  number  thereof  in  the  several  ^i^- ^^-^^  ^'• 

4  counties  shall  be  twelve  in  Suffolk,  eleven  in  Essex,  eleven  in  Middlesex,  }|^f;9fi73. 

5  seven  in  Worcester,  six  in  Norfolk,  and  not  more  than  five  in  any  other  J8«'  22^ 

6  county.    They  shall  be  sworn,  and  shall  hold  their  offices  for  five  years.      G^g|'  i|ij.  §  •*!• 

1873,  365.  1905,  110.  115  Mass.  170. 

1874    1  1906,  187.  131  Mass.  204. 

1879'  142.  1914,411.  216  Mass.  426. 

P.  S.  159.  §46.  1915,304.  3  Op.  .A..  G.  186. 

R.  L.  165,  §  52.  1916,70.  4  0p.  A.  G.4o7. 

1904,  348.  113  Mass.  139. 

1  Section  54.     A  master  may  complete  any  unfinished  proceedings  and  ^°,f  P^'^f  ^^  °' 

2  processes  pending  before  him  or  commenced  under  his  direction  not-  ^°^>^^'™ 

3  withstanding  the  expiration  of  his  commission. 

1844,  138.  G.  S.  121,  §  45.  P.  S.  159,  §  50.  R.  L.  165,  §  53. 

1  Section  55.     The  supreme  judicial  court,  the  superior  court  or  the  Compensation 

2  probate  court  shall  award  reasonable  compensation  to  commissioners,  i|S.2i6^'* 

3  assessors,  referees,  masters  in  chancery  and  special  masters,  for  duties  18871289 

4  performed  under  the  direction  of  said  court,  and  to  arbitrators  appointed  }^^?;  l^_ 

5  under  chapter  two  hundred  and  fifty-one  upon  whose  awards  judgment  is  fgj^- '" 

6  entered,  which  shall  be  paid  by  the  counties  in  which  they  are  appointed.  M23^ 

7  Reasonable  traveling  expenses  shall  also  be  allowed  in  the  same  manner  1920: 2. 

8  as  is  provided  for  auditors. 

1921,  163.  183  Mass.  254.  185  Mass.  535.  216  Mass.  426. 

1  Section  56.     When  a  civil  action  is  at  issue,  the  supreme  judicial  or  Auditors. 

2  superior  court,  in  its  discretion,  and  a  district  court,  if  both  parties  assent  iindings.'^e™  ' 

3  thereto  in  writing,  may  appoint  one  or  more  auditors  to  hear  the  parties,  Jj*'|;  g^f • 

4  examine  their  vouchers  and  evidence,  state  accounts  and  report  upon  such  llil'iSi. 

5  matters  therein  as  may  be  ordered  by  the  court.    The  auditor's  findings  g^s.  121. 

6  of  fact  shall  be  prima  facie  evidence  upon  such  matters  only  as  are  em-  \sf.i,wi.%u 

7  braced  in  the  order;   but  the  court  at  the  trial  shall  exclude  any  finding  R  ^l.  les,  §55. 

8  of  fact  which  appears  in  the  report  to  be  based  upon  an  erroneous  opinion  \i  yA.  359.  ' 

9  of  law,  or  upon  inadmissible  evidence.     W'henever  the  auditor  makes  a  \iuei%li. 

10  ruling  as  to  the  admissibility  of  evidence  and  objection  is  taken  thereto  ^g^^j^ltl; 

11  he  shall,  if  requested  so  to  do,  make  a  statement  of  such  ruling  in  his  l^^'f^^^l^ 

12  report.    The  auditor  shall  not  make  any  finding  of  fact  which  depends  is  Gray!  iso! 

13  upon  the  decision  of  a  question  of  law,  unless  he  makes  alternative  find-  lis  Gray!  396! 

14  ings  or  states  in  his  report  the  \iew  of  the  law  upon  which  his  finding  277. ™"    ' 


L.  165,  §  54. 
1918,  257, 
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9  Allen,  181, 
502. 

10  Allen,  32. 


depends,  together  with  such  subsidiary  facts  as 
pass  upon  the  question. 


14  Allen.  222. 

100  Mass.  15.3.  19!. 

104  Mass.  521.  593. 

108  Mass.  570. 

109  Mass.  464. 
112  Mass.  320. 
115  Mass.  44. 
117  Mass.  167. 
122  Mass.  505,  522. 

126  Mass.  21. 

127  Mass.  530. 

129  Mass.  299. 

130  Mass.  424. 

131  Mass.  80. 

132  Mass.  489. 

133  Mass.  546. 
136  Mass.  361. 


will  enable  the  court  to  15 

16 


141  Mass. 

298. 

143  Mass. 

275,  448, 

150  Mass. 

535. 

161  Mass. 

294. 

162  Mass. 

375. 

170  Mass. 

419. 

171  Mass. 

283. 

172  Mass. 

398. 

173  Mass. 

261. 

174  Mass. 

490. 

175  Mass. 

400. 

176  Mass. 

265. 

179  Mass. 

153, 

276,  439. 

180  Mass. 

562. 

184  Mass. 

98. 

188  Mass. 

558. 

197  Mass. 
199  Mass. 
204  Mass. 
208  Mass. 
217  Mass. 
225  Mass. 
227  Mass. 
232  Mass. 

238  Mass. 

239  Mass. 
242  Mass. 
245  Mass. 

248  Mass. 

249  Mass. 

256  Mass. 

257  Mass. 
269  Mass. 


137. 

15. 

34. 

94. 

451. 

148. 

415. 

220. 

58,  518. 

560. 

553. 

385. 

220. 

325,  373. 

147. 

218. 

589. 


Auditors  in 
probate  court. 
1889.  311,  §  1. 
R.  L.  165,  §  56. 
190  Mass.  599. 
197  Mass.  137. 
248  Mass.  181. 


Section  57.  After  any  account  of  an  executor,  administrator,  guard- 
ian, conservator,  trustee  or  other  person  required  by  law  to  render  an 
account  in  the  probate  court  has  been  filed  therein,  the  judge  of  said 
court  may,  before  approving  it,  appoint  one  or  more  auditors  to  hear  the 
parties,  examine  vouchers  and  evidence  and  report  upon  the  same  to  the 
court.  The  report  shall  be  prima  facie  evidence  upon  such  matters  as  are 
expressly  referred  to  such  auditors. 


Notice  to 
parties. 
R.  S.  96, 
§§26,27. 
G.  S.  121, 
§§47,48. 
P.  S.  159, 
§§52,  53. 
R.  L.  165, 
1914,  576. 
15  Gray,  3. 


SECTioisr  58.  Auditors  shall  give  notice  to  the  parties  of  the  time  and  1 
place  appointed  for  their  meeting,  and  may  adjourn  from  time  to  time  as  2 
may  be  necessary.  If  there  is  more  than  one  auditor,  all  shall  meet  and  .3 
hear  the  cause,  but  a  report  may  be  made  by  a  majority.  If  either  party  4 
§  57.  neglects  to  appear  at  the  time  appointed  for  such  hearing,  or  at  any  ad-  5 
51.'  journment  thereof,  without  just  cause,  or  if  at  any  such  hearing  either  6 
party  refuses  to  produce  in  good  faith  the  testimony  relied  on  by  him,  7 
the  auditors  may  close  the  hearings  and  make  a  report  recommending  S 
that  judgment  be  entered  for  the  adverse  party.  Juflgment  shall  be  9 
entered  accordingly  at  the  first  judgment  day  after  the  expiration  of  ten  10 
days  from  the  filing  of  the  report,  unless  the  court,  for  cause  shown,  11 
otherwise  orders.  12 


b'y'^courT             Section  59.     The  court  may  for  cause  discharge  the  auditors  and  1 

g:  1:121,^49.  appoint  others  and  may  recommit  the  report  for  revision  or  further  2 

p.  s.  159,  §  54.  e.xamination  to  the  same  or  to  other  auditors.  3 

R.  L.  165,  §  58.  4  Pick.  283. 


Hearings  be- 
fore auditors. 
1900,  418,  §  1. 
R.  L.  165,  §  59. 
1914,  576,  §  4. 
184  Mass.  98. 
186  Mass.  146. 
197  Mass.  137. 


Section  60.    The  court  in  which  a  cause  is  pending  may,  upon  appli-  1 

cation  of  either  party,  appoint  a  day  certain  for  the  hearing  thereof  before  2 

the  auditor.    The  hearing  shall  be  had  upon  the  day  appointed,  and  shall  3 

proceed,  unless  the  parties  otherwise  agree  or  the  auditor  otherwise  orders,  4 

from  day  to  day  until  the  conclusion  thereof.  5 


Compensation 
of  auditors. 
1817,  142. 
R.  S.  96.  §31. 
G.  S.  121,  §  50. 
1867,  67. 
1873,  342. 
1878,  173. 
P.  S.  159, 
1889.311. 
R.  L.  165,  §  60. 
1911,  237. 
125  Mass.  316. 
253  U.  S.  300. 


§  55. 


Section  61.  The  court  shall  award  reasonable  compensation  and 
allow  actual  expenses  of  travel  in  attending  hearings,  if  said  expenses  be 
approved  by  the  court  as  reasonable,  to  auditors,  and  the  same  shall  be 
paid  by  the  county  if  they  are  appointed  by  the  supreme  judicial  court, 
the  superior  court  or  the  probate  court.  If  they  are  appointed  by  any 
other  court,  the  compensation  awarded  and  expenses  of  travel  allowed 
may  be  paid  by  either  party  and  taxed  in  his  bill  of  costs  if  he  prevails; 
but  the  plaintiff  shall  be  liable  for  such  payment,  and  the  court  may  make 
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9  all  orders  and  decrees,  and  issue  process  to  enforce  the  same.    No  allow- 

10  ance  for  the  expenses  of  travel  shall  be  allowed  by  the  court,  unless  the 

11  auditor  shall  file  a  true  and  correct  account  of  such  expenses,  signed  and 

12  sworn  to  by  him. 

1  Section  62.    Auditors,  masters  in  chancery  and  special  masters  shall  ?Xors.°' 

2  file  their  final  report  in  the  office  of  the  clerk  or  register  of  the  court  by  ^g^'g's'fgja^''^' 

3  whicli  they  are  appointed  within  ninety  days  after  tlie  hearing  before  fgj^';  ^«|;  |  f '• 

4  them  has  been  closed  or  witiiin  such  time  as  the  court  may  allow,  and,  }92«i2|5!  ii- 

5  in  default  thereof,  shall  not  be  entitled  to  any  fees,  except  as  provided  §  292. 

6  in  section  sixty-two  A. 

1  Section  62A.     If  an  auditor  or  special  master,  appointed  by  the  Compensation 

2  supreme  judicial,  superior  or  probate  court,  becomes  incapacitated  or  sp^dli  meters 

3  dies  without  ha\-ing  filed  his  final  report,  the  court  may  award  him  or  his  'j;™P'"='t''t«d- 

4  estate  reasonable  compensation,  payable  by  the  county,  upon  a  finding  >929. 280.  §  2. 

5  that  he  actually  performed  services  which  would  entitle  him  to  the  com-  §  293. 

6  pensation  awarded  had  he  filed  a  report  as  provided  in  section  sixty-two; 

7  provided,  that  all  his  records  and  memoranda,  or  copies  thereof,  in  the 

8  case  in  which  compensation  is  sought,  are  filed  with  the  clerk  or  register 

9  of  the  court. 

reporter  of  decisions. 

1  Section  63.    There  shall  be  a  reporter  of  decisions  of  the  supreme  ApjK.intment^. 

2  judicial  court.    He  shall  be  appointed  by  the  governor,  with  the  advice  r.  s'  s8.  ' 

3  and  consent  of  the  council,  and  hold  office  at  their  pleasure.  ^^  ^'^-  '^''' 

G.  S.  121,  §  51.  P.  S.  159,  §  56.  R.  L.  165,  §  62. 

1  Section  64.    He  shall  attend  the  law  sittings  of  the  court  unless  ex-  Preparation 

2  cused  therefrom  by  the  ciiief  justice,  make  true  reports  of  decisions  upon  isosfisl.  §  i. 

3  all  questions  of  law  argued  by  counsel,  prepare  them  for  publication  with  r^s'.ss', 

4  suitable  head  notes,  tables  of  cases  and  indexes,  furnish  them  to  the  flgl^'ioo. 

5  publisher,  and  superintend  the  correction,  proof  reading  and  publication  f^fa.^fa; 

6  thereof.    He  shall  in  his  discretion  report  the  several  cases  more  or  less  },%3''f*g°; 

7  at  large  according  to  their  relative  importance,  so  as  not  unnecessarily  to  §||7,^5_8:  ^  ^ 

8  increase  the  size  or  number  of  the  volumes  of  reports.    The  reports  of  r,  l'.  les',  §  63. 

9  all  decisions  argued  and  determined  before  September  first  in  each  year  ^®°*'  ^^*' 

10  shall  be  published  within  ninety  days  thereafter. 

1  Section  65.    The  volumes  of  reports  shall  be  styled  "Massachusetts  style  of 

2  Reports",  and  the  name  of  the  reporter  shall  not  be  added  thereto.  "sei.  239. 

P.  S.  159,  §  60.  R.  L.  165,  §  64. 

1  Section  66.     The  county  of  Suffolk  shall  provide  a  safe  and  con-  Preservation  of 

2  venient  place  in  Boston  where  the  reporter  shall  keep  the  written  opin-  publication. ' 

3  ions  of  the  court  in  all  law  cases  argued  in  the  several  counties  until  their  1.%^.  im,  §  ei. 

4  publication  in  the  reports,  and  his  dockets  and  copies  of  papers  in  such  f42'Mats:  Ig''*' 

5  cases,  and  where  he  shall  afford  due  facilities  for  their  examination. 

1  Section  67.    If  the  reporter  is  prevented  from  attending  at  a  sitting.  Deputy 

2  he  shall  depute  a  suitable  person  to  attend  for  him  and  take  notes  of  the  rI'sJss.  §  4i. 

3  decisions;    or  the  court  may  appoint  a  person  to  act  for  him  until  he  p.s.  is-g.'seV 

4  resumes  the  performance  of  his  duties,  or  until  another  is  appointed.         ^  ^  ^'^^-  ^  *'^- 


2784 


COURT    OFFICERS. 


[Chap.  221. 


Compensation 

of  reporter. 

1803. 

133, 

§2. 

R.  S. 

8S,  < 

H2. 

1843. 

49, 

§1. 

G.  S. 

121, 

§56. 

1879, 

280. 

P.  .S. 

159, 

§63. 

1889, 

471, 

§4. 

1892, 

380. 

R.  L. 

165. 

§67. 

1908, 

358, 

§2. 

1909, 

230. 

Section  68.     The  reporter  shall  receive  from  the  commonwealth  a  1 

salary  of  six  thousand  dollars,  and  shall  be  allowed  by  the  common-  2 

wealth  for  clerical  and  incidental  expenses  of  his  office  such  sums  as  shall  3 

be  appropriated  tlierefor.    These  amounts  shall  be  in  full  compensation  4 

for  his  services  and  said  expenses.    All  fees  received  by  him  for  copies  of  5 

opinions,  rescripts  and  other  papers  shall  be  paid  by  him  quarterly  to  6 

the  commonwealth,  with  a  detailed  statement  thereof.  7 

1920,  540.  1930,  89. 


COURT  officers. 


Number  of 
deputy  sheriffs, 
etc.,  to  serve 
as  court  officers. 
1862,  102, 
§§1,2. 
P.  S.  159. 
§§64-66. 
R.  L.  165, 
§§68,  70,71. 
1923,  407,  §  1. 


Section  69.  Not  more  than  four  deputy  sheriffs  or  court  officers  shall 
receive  compensation  for  attendance  upon  any  civil  sitting  of  the  supreme 
judicial  court  or  a  sitting  of  the  superior  court  for  civil  business  or  for 
both  civil  and  criminal  business  unless  in  the  supreme  judicial  court  the 
presiding  justice  and  in  the  superior  court  the  presiding  justice  or  the 
district  attorney  in  writing  requires  the  sheriff  to  procure  the  attendance 
for  the  whole  or  a  portion  of  such  sitting  of  an  additional  number.  Not 
more  than  six  deputy  sheriffs,  court  officers  or  constables  shall  receive  8 
compensation  for  attendance  upon  any  criminal  sitting  of  the  superior  9 
court  for  criminal  business  unless  the  district  attorney  in  writing  requires  10 
the  sheriff  to  procure  the  attendance  for  the  whole  or  a  portion  of  such  1 1 
sitting  of  an  additional  number.  12 


Court  officers 
in  certain 
counties,  ap- 
pointment and 
removal,  bonds, 
powers. 
1877,  169,  §  2. 
P.  S.  159,  §  67. 
1888,  357. 
§§1-3. 
1892,  107, 
§§  1,  2,4. 
1895,  246, 
R.  L.  165, 
§§  72-74. 
1911,322, 
§§  1,3. 
1920,  213, 
§§  1-3,  5. 
1923,  324,  §  1. 


§1. 


Section  70.  The  sheriffs  of  Suffolk,  Middlesex  and  Worcester  coun-  1 
ties  may  each  appoint,  subject  to  the  approval  of  the  justices  of  the  2 
superior  court,  officers  for  attendance  upon  the  several  sessions  of  the  3 
superior  court  in  their  respective  counties,  as  follows:  4 

For  Suffolk,  not  exceeding  four  for  each  session  for  civil  business  held  5 
with  juries;  three  for  each  session  held  without  juries;  and  six  for  the  6 
session  for  criminal  business;  said  officers  shall  be  interchanged  between  7 
the  several  sessions  so  as  to  secure  as  nearly  as  may  be  equal  service  by  all.     8 

For  INIiddlesex,  twelve  for  civil  or  criminal  business,  who  shall,  when  9 
required  by  the  sheriff,  attend  the  sessions  of  the  supreme  judicial  or  pro-  10 
bate  court  when  not  in  attendance  on  the  superior  court.  11 

For  Worcester,  for  civil  or  criminal  business,  such  number  as  may  be  12 
necessary,  who  shall  also  attend  upon  the  sessions  of  the  supreme  judicial,  13 
probate  and  insolvency  and  land  courts.  14 

Each  of  said  officers  shall  give  to  the  sheriff  appointing  him  a  bond  with  15 
sufficient  sureties,  in  the  sum  of  fifteen  hundred  dollars,  for  the  faithful  16 
performance  of  his  duties.  They  shall  have  the  authority  of  constables  to  17 
serve  venires  for  jurors  and  the  processes  of  said  courts,  and  in  Worcester  18 
county  to  summon  witnesses;  and  they  shall  be  paid  by  the  county  their  19 
actual  expenses  necessarily  incurred  in  making  such  services.  20 


Cfiief  deputy 
sheriffs  for 
Suffolk  and 
Middlesex, 
and  chief  court 
officer  for 
Worcester. 
1913,  601. 

1916,  1.33. 

1917,  320. 

1918,  201; 
260,  §  1. 

1919,  276; 
347,  §  2. 


Section  71.     The  sheriffs  of  Suffolk  and  Middlesex  counties  may  each  1 

designate  one  court  officer  to  act  as  chief  deputy  sheriff  for  attendance  2 

on  the  superior  court  in  his  county.    In  Worcester  county  the  sheriff  may  3 

designate  one  court  officer  as  chief  court  officer  for  attendance  on  the  4 

supreme  judicial  and  superior  courts.    Such  officers,  under  the  orders  of  5 

the  sheriffs  of  their  respective  counties,  in  addition  to  their  regular  duties  6 

as  court  officers,  shall  supervise,  direct  and  assign  the  officers  of  their  7 

respective  courts.  8 

1920,  213,  I  4;  494.  1930,  400,  §|  5,  7-9. 

1923,  352,  §  1.  1931,  301,  5  39. 
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1       Section  72.     Officers  appointed  as  court  officers  to  attend  upon  the  Term  of  office. 

1  Kji^y.ii^^.y  _       r-f  i        •       1      1-  Interchange, 

2  sessions  of  the  supreme  judicial  or  superior  court  in  any  county,  including  etc..  in  Suffolk 

3  chief  deputies  and  the  chief  court  officer  in  Worcester  county  designated  i906!V47. 

4  under  the  preceding  section,  shall  hold  office  during  good  behavior  and  J^}|  ll\\ 

5  until  they  are  removed  by  the  slieriff  of  the  county  for  which  they  were  j-JJf'  i|3. 

G  appointed,  for  cause  approved  by  the  justices  of  the  court  for  attendance  {sis:  201.  ^  ^ 
7  upon  which  they  were  appointed.     Court  officers  appointed  to  attend  1923!  407!  5  2. 
S  upon  both  of  said  courts  may  be  removed  for  cause  approved  by  the 
9  justices  of  either  of  said  courts.    In  Suti'olk  county  officers  in  attendance 

10  upon  the  supreme  judicial  court  or  upon  the  superior  court  may  be  inter- 

11  changed  or  transferred  from  either  of  said  courts  to  the  other  court  by  the 

12  sheriff,  with  the  approval,  in  each  instance,  of  the  chief  justice  of  the  court 

13  to  which  the  transfer  is  proposed  to  be  made. 

1  Section  73.     Each  officer  in  attendance  upon  the  supreme  judicial  f,';i''/,'Xers 

2  court  in  Suffolk  county,  not  exceeding  sLx  officers,  shall  receive  in  full  IXLT^urt 

3  for  all  services  performed  by  him  twenty-four  hundred  and  eighty-four  '^"J^^;'^^ 

4  dollars  a  year,  of  which  nineteen  hundred  and  fifty-six  dollars  shall  be  iSs".232  u. 

5  paid  by  said  county  and  five  hundred  and  twenty-eight  dollars  by  the  \llo'.  294.  ^' 

6  commonwealth. 

R.  L.  165.  §  69.  1918.  260,  5  1-  1920,  494. 

1917,  335,  §  1.  1919,  276. 

1      Section  74.     [Repealed,  1931,  301,  §  40.] 

1  Section  7.5.     The  compensation  of  deputy  sheriffs  not  on  salary  and  of  p„?-^P3*i,™ 

2  constables  for  attendance  upon  the  supreme  judicial,  superior  or  probate  ^t  ™urt.  ^  ^ 

3  court,  or  upon  the  sessions  of  the  county  commissioners,  shall  be  paid  by  R^'«^^22, 

4  the  respective  counties,  except  that  for  attendance  upon  the  supreme  is«,  73,_§2. 

5  judicial  court  in  Suffolk  county  when  said  court  is  sitting  for  the  com-  q.^'s.'  if?; 

6  monwealth  it  shall  be  paid  by  the  commonwealth.  ^^  ^'  ^- 


1866,  190. 

1SS7.  243. 

1921.  423. 

1873.  222. 

1895.  369. 

1925.  138. 

1879.  227.  §  1. 

1897.  342. 

1930.  400,  55  5,  7-9. 

P.  S.  159,  §  68. 

R.  L.  165,  5  75. 

1931,301.  6  41. 

1882,  232,  §  2. 

1  Section  76.    The  messenger  of  the  justices  of  the  supreme  judicial  ^^i'^^feVo"'* 

2  court  in  Suffolk  county  shall  receive  an  annual  salary  of  three  thou-  g;.7„^f,^J^„'°,. 

3  sand  dollars,  of  which  twenty-six  hundred  dollars  shall  be  paid  by  said  f'H^^'^^^g 

4  county  and  four  hundred  dollars  by  the  commonwealth.     The  messenger  1883. 54,'|  i.  ' 

5  of  the  superior  court  in  said  county  shall  also  act  as  clerical  assistant  of  r.  l!  le's,  §  76. 

6  the  justices  of  said  court.     His  salary  shall  be  paid  by  said  county  and  Jgo?;  Is"; 

7  shall  be  in  full  for  his  services  in  both  capacities. 

1919,207.  1920,494.  1930,400,55  5,7-9.  1931,301,5  42. 

1  Section  77.     Premiums  on  bonds  of  court  officers  and  deputy  sheriffs  p^^^^^j;^!";". 

2  in  attendance  on  the  supreme  judicial  or  superior  court  in  Suffolk  county  {^oj'' county  to 

3  and  on  the  courts  in  Worcester  county  shall  be  paid  by  then-  respective  counVy.  ^ 

4  counties. 

1916.  39.  1917,  71.  1920,  213,  §  3. 

1  Section  78.     Any  officer  in  attendance  upon  the  supreme  judicial  veJiiJelby 

2  court  in  Suffolk  county  under  section  seventy-three,  including  the  mes-  °fj;j^f  '^"^ 

3  senger  of  the  justices  of  said  court,  may  be  designated  by  the  sheriff  of  i^^'„^i^'„7"'' 

4  said  county  to  serve  venires  for  jurors  and  the  processes  of  said  court,  .suSoik.^^Bond 

5  and  when  so  designated  shall  have  the  authority  of  constables  for  said 
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[Chap.  221, 


purposes,  and  shall  be  paid  by  said  county  his  actual  expenses  necessarily  6 

incurred  in  making  such  services.     He  shall  first  give  to  the  sheriff  a  7 

bond  with  sufficient  sureties  in  the  sum  of  fifteen  hundred  dollars  for  the  8 

faithful  performance  of  his  duties.  9 


Summoning 
of  witnesses  by 
officers  in 
Suffolk  and 
Worcester. 
1S79,  193. 
P.  S.  159,  §  70. 
R.  L.  165,  §  78. 
1911,322,  I  3. 
1920,  213, 
§§2,5. 


Section  79.     Officers  in  attendance  upon  the  sessions  of  the  superior  1 

court  for  criminal  business  in  Suffolk  county  and  the  officers  appointed  2 

for  attendance  on  the  sessions  of  the  superior  court  for  civil  or  criminal  3 

business  in  Worcester  county  shall  summon  witnesses  on  behalf  of  the  4 

commonwealth  from  any  part  of  the  commonwealth,  but  shall  receive  5 

therefor  no  compensation  in  addition  to  their  salaries  except  for  expenses  6 

actually  incurred  and  paid.  7 


Court  ofBcers 
to  wear 
uniforms. 
18SS,  371. 
1891, 181. 
1892,  107, 
§§3,5. 
1895,  246, 
§§2,3. 

R.  L.  165,  §  77, 
1911,322,  §  3. 
1920,  213,  §  5. 

1930,  400, 
§§5,7-9. 

1931,  301,  §  43; 
455. 


Section  SO.     Court   officers   receiving   stated    salaries   and   deputy  1 

sheriffs  in  attendance  upon  the  supreme  judicial  or  superior  court  in  2 

Suffolk,  Middlesex  and  Worcester  counties  shall,  while  on  duty  in  said  3 

courts,  wear  uniforms  which  shall  be  designated  by  the  sheriff  of  the  4 

county.     Such  uniforms  for  court  officers  aforesaid  in  attendance  upon  5 

either  court  in  Middlesex  or  Worcester  county  or  upon  the  superior  court  6 

in  Suffolk  county  shall  be  furnished  at  the  expense  of  their  respective  7 

counties;    and  court  officers  paid  under  section  seventy-three  who  are  8 

appointed  to  attend  upon  the  supreme  judicial  court  in  Suffolk  county  9 

and  any  other  officer  designated  as  deputy  sheriff  in  attendance  upon  10 

said  court  in  said  county  shall  each  be  annuall\'  allowed  by  said  county  11 

one  hundred  dollars  in  addition  to  the  salary  allowed  by  law  in  order  to  12 

provide  such  uniform.  13 


Officers  not  to 

draw  double 

pay. 

1862,  102,  §  4. 

1879,  227.  §  2. 

P.  S.  159,  §71. 

R.  L.  165,  §  79. 


Section  81.     No  deputy  sheriff  or  constable  receiving  a  salary  from  1 

the  county  shall  be  designated  to  attend,  for  compensation  by  the  day,  2 

upon  the  sessions  of  the  supreme  judicial  or  superior  court,  and  no  3 

deputy  sheriff  or  constable  shall  receive  compensation  for  attendance  4 

upon  the  sessions  of  more  than  one  court,  or  upon  more  than  one  ses-  5 

sion  of  the  same  court,  on  the  same  day.  6 


Appointment 

in  the  superior 

court. 

1870,312, 

§§1,3. 

P.  S.  159, 

§§72,74. 

1885,  291, 

§§  1,3,4. 

1887,  24, 

§§  1,  3. 

1893.  404. 

1894.  424, 
§§  1.  5. 


STENOGRAPHERS. 

Section  82.    The  justices  of  the  superior  court  shall  appoint  from  1 

time  to  time  such  official  stenographers  and  additional  stenographers  2 

for  the  several  counties  as  the  business  of  the  court  may  require.     Official  3 

and  additional  stenographers  shall  be  sworn  officers  of  the  court,  re-  4 

mo\'able  at  the  pleasure  of  the  justices,  may  be  appointed  for  more  than  5 

one  county,  and  shall  perform  such  services  in  the  county  or  counties  6 

for  which  they  are  appointed  or  in  any  other  county,  as  may  be  assigned  7 

them  by  the  justices  or  by  their  autiiority.  8 


1896,459,  §§  1,  8. 

R.  L.  165,  §  80. 

1915,  142,  §  1;  295.  §  1. 


1927,  332,  §  1. 
260  Mass.  233. 


1  Op.  A.  G.  87. 

2  0p.  A.  G.  112. 


Temporary 
stenographers. 
1870,  312,  §  4. 
P.  S.  159.  §  75. 
1885,  291,  I  3. 
1894,  242,  §  4; 
424,  §  6. 
1896,  459, 
§§4,5. 

1897,478,  §  1. 
R.  L.  165, 
5§  81-83. 


Section  83.     The  presiding  justice  at  any  sitting,  trial  or  hearing  in  1 

the  supreme  judicial  court  or  the  superior  court,  in  case  no  stenographer  2 

is  assigned  therefor  or  in  case  of  the  illness  or  absence  of  a  stenographer  3 

assigned,  may  appoint  one  or  more  temporary  stenographers,  who  shall  4 

be  sworn,  and  shall  during  his  or  their  service  have  the  powers  and  duties  5 

of  an  official  stenographer.  6 


1904,  145. 
1912,  289. 
1918,  257, 


§  424. 


1919,  5. 

1920.  2. 


G.  L.  (ed  of  1920)  221,  §§  84,  85. 
1927,  332,  §  2. 
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1      Section  84.     [Repealed,  1927,  .3.32,  §  3.] 
1      Section  85.     [Repealed,  1927,  332,  §  3.] 

1  Section  SO.     A  justice  of  the  superior  court  may,  upon  the  request  of  f„'r  g^fSfj'.S'y. 

2  the  district  attorney,  appoint  a  stenographer,  who  sliall  he  sworn,  and  {f^^;  j^s.  §  |^ 

3  who  shall  take  stenographic  notes  of  such  testimony  given  before  the  231  Mass.  584. 

4  grand  jury  as  he  may  direct,  and  shall  provide  him  with  a  transcript  fully 

5  written  oiit  of  such  part  of  said  notes  as  he  requires.    This  section^ shall 

6  not  authorize  the  taking  of  any  statement  or  testimony  of  a  grand  juror. 

1  Section  87.    The  justices  of  the  superior  court  may  make  regulations  Dutjf|;^^pt^-^°f 

2  not  inconsistent  with  law  relative  to  the  assignments,  duties  and  service  isto,  3^|,  ^§,2: 

3  of  stenographers  appointed  for  that  court,  and  any  other  matters  relative  isss,  291,  §  2'. 

4  to  such  stenographers. 

1S87  24^  §1  1.  2;  1896.  459,  §5  2.  3.  G.  L.  (ed.  of  1920)  221, 

74  S2  1897,  478,  §  1-  §  88- 

1892,  133.  R.  L.  165,  5§  85,  ^IViP'^'   L*' 

1894,  424,  §§  2,  3.  86.  188  Mass.  16. 

1  Section  88.     Upon  request  of  the  presiding  justice  or  any  party,  the  Transcripts 

2  stenographer  shall  furnish  a  transcript  of  his  notes  or  any  part  thereof,  i,87o',3^i|,^§^2^. 
'  3  taken  at  a  trial  or  hearing,  for  which  he  shall  be  paid  by  the  party  request-  is85, 291,  §  2.' 

4  ing  it  at  the  rate  of  fifteen  cents  a  hundred  words  for  one  copy,  and  eight  \f^^l^-  ^  ^• 

5  cents  a  hundred  words  for  each  additional  copy  if  more  than  one  copy  is  }«|2.  i33.  ^  ^ 

6  ordered  at  the  same  time;  but  if  it  is  requested  by  the  presiding  justice  js^^;"!;  fl; 

7  or,  in  a  criminal  case,  by  the  district  attorney,  payment  therefor  at  the  R.  l.  les,  §^85. 

8  same  rate  shall  be  made  "by  the  county  upon  a  voucher  approved  by  him,  1920)  22i'  5  87. 

9  and,  in  a  criminal  case,  the  expense  of  transcripts  furnished  to  said  justice  §  5. ' 
10  and  to  the  district  attorney  shall  be  taxed  like  other  expenses. 

188  Mass.  16. 

1  Section  89.    The  justices  of  the  superior  court  from  time  to  time  ciericai^^ 

2  may  appoint  one  or  more  clerical  assistants,  removable  at  the  pleasure  of  1927, 332,'  §  e. 

3  the  justices,  and  fix  their  compensation,  which  shall  be  paid  by  the  county, 

4  or  the  commonwealth,  or  by  both  in  such  proportion  as  the  justices  may 

5  determine.     The  justices  may  make  regulations  not  inconsistent  with 

6  law  relative  to  the  assignments,  duties  and  service  of  such  clerical  assist- 

7  ants,  and  any  other  matters  relative  to  them. 

1      Section  90.     [Repealed,  1922,  228,  §  1.] 

1  Section  90A.     When  a  salaried  official  stenographer  renders  service  Expenses,  etc., 

2  in  a  county  other  than  the  one  for  wliich  he  is  appointed,  the  justice  shall  rmdered  L 

3  allow  himhis  reasonable  and  actual  expenses  for  transportation,  food  and  tCan\hos°e  for 

4  lodging,  to  be  paid  by  the  county  in  which  he  renders  such  service.    At  ^g'^^'^he'r?' 

5  tlie  conclusion  of  his  assignment  he  shall  send  a  statement  of  the  dates  Jp?™"'^'^^;  5  7 

6  when  he  rendered  service  in  such  county,  attested  by  the  clerk  of  the 

7  court  for  such  county,  to  the  treasurer  of  such  county  and  also  to  the 

8  treasurer  of  the  county  for  which  he  is  appointed,  whereupon  the  county 

9  in  which  he  rendered  such  service  shall  pay  to  the  county  for  which  he  is 

10  appointed  ten  dollars  for  each  day's  service  so  rendered. 

1  Section  91.     In  counties  having  a  population  of  more  than  two  hun-  Salaries  and 

til  II*"  7  1_  compensation 

2  dred  thousand,  official  stenographers,  other  than  additional  stenographers,  of  ^tenog-  ^^^ 

3  appointed  by  the  justices  of  the  superior  court  shall  receive  salaries  sS^doVcouit. 
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1870,312,  §  1. 
P.  S.  159,  §  72. 
1885,  291.  §  1. 
1887,  24,  §  1; 
74.  §  1. 
1889.  324. 

1893,  404;  452. 

1894,  68;  330; 
424,  §§  1,  6. 

1896,  459, 
§51,5. 

1897,  478. 
1901,  329. 

E.  L.  165,  §88 
1913,674. 

1914,  759. 

1915.  143,  §2; 
295,  §  2. 
1919,  357. 
1927,  332,  §  8. 

1930,  400, 
§§  5,  7-9. 

1931,  301,  §  44 


established  in  accordance  with  sections  forty-eight  to  fifty-six,  inclusive,  4 
of  chapter  thirty-five,  to  be  paid  by  the  respective  counties.  Other  official  5 
stenographers,  additional  stenographers  and  temporary  stenographers  6 
shall  receive  from  the  county  in  which  they  are  employed,  on  the  order  7 
of  the  presiding  justice,  compensation  established  as  aforesaid  for  each  8 
day's  actual  and  necessary  attendance;  and  if  the  service  is  rendered  9 
outside  the  county  in  which  the  stenographer  resides  or  has  his  usual  10 
place  of  business,  the  justice  shall  allow  him  in  addition  to  such  compensa-  11 
tion  his  reasonable  and  actual  expenses  for  transportation,  food  and  12 
lodging.  The  stenographer  appointed  under  section  eighty-two  for  the  13 
county  of  Nantucket  shall  be  allowed  in  addition  thereto  the  sum  of  14 
eighteen  dollars  for  each  sitting  as  compensation  for  time  consumed  in  15 
traveling.  16 

115  Mass.  310. 


INTERPRETERS. 


Section  92.    The  justices  of  the  superior  court  may  appoint  such 
official  interpreters  as  they  may  deem  necessary  for  the  sessions  of  the 
Such  interpreters  shall  hold  their  positions  at  the  pleasure  of  the 


Interpreters. 
1914,  673. 
1926,  294. 
1930,  400, 

§§  5, 7-9.         court. 

1931,301,  §  45.  ^  ,  ,  1  1  1-    ■  ,  .  .... 

court  and  render  such  additional  service  as  any  justice  oi  the  court  re- 
quires. No  official  interpreter  shall  request  or  receive,  directly  or  indi- 
rectly, any  gratuity,  bonus  or  fee,  in  connection  with  any  case  pending, 
or  in  course  of  preparation  for  presentation  to  said  court;  provided,  that 
upon  request  of  the  district  attorney  such  interpreter  may,  in  the  discre- 
tion of  the  court,  receive  additional  compensation  for  his  services  as  an 


9 


interpreter  at  such  hours  or  times  as  the  courts  are  not  in  session,  which  10 

shall  be  paid  under  section  twenty-four  of  chapter  twelve.  11 

This  section  shall  not  prevent  the  justices  from  employing  other  inter-  12 

preters  when  the  services  of  the  official  interpreters  are  not  available.  13 

The  expenses  incurred  hereunder  shall  be  paid  by  the  county  in  which  the  14 

prosecution,  suit  or  action  is  pending.  15 


Salaries  of 
clerk  and  as- 
sistant clerk 
of  supreme 
judicial  court 
for  the  com- 
monwealth. 
1859,  196, 
§§40,43. 
G.  S.  121, 
§§  5,  26. 
P.  S.  159, 
§§5,31. 


SALARIES    AND    EXPENSES    OF    CLERKS    AND    ASSISTANT    CLERKS    OF    THE 
SUPREME   JUDICIAL  AND   SUPERIOR   COURTS. 

Section  93.     The  clerk  of  the  supreme  judicial  court  for  the  com-  1 

monwealth  shall  receive  from  the  commonwealth  a  salary  to  be  fixed  2 

by  the  chief  justice  of  said  court,  with  the  approval  of  the  governor  and  3 

council,  with  fifteen  hundred  dollars  a  year  for  clerk  hire,  together  with  4 

an  additional  sum  not  to  exceed  five  hundred  dollars  a  year  for  extra  5 

clerk  hire  in  cases  of  emergency,  subject,  however,  to  the  approval  of  6 

the  chief  justice.  7 


1894,  136. 

R.  L.  165,  §  33. 


1909,  165. 
1912,  219. 


1918,  287,  §  1. 
1922,  487,  §  2. 


1930.  275. 


Salaries  of 
clerks  and 
assistant 
clerks.    Ad- 
justments. 
How  paid. 
1830,  129,  §  4. 
1833,  170. 
R.  S.  88, 
§§  16,  17. 
1850,  236. 
1852,  200;  267. 
1854,  215. 

1856,  37,  §  1. 

1857,  272. 
G.  S.  121, 
§§24,  26. 
1865,  209. 


Section  94.    Except  as  provided  in  section  ninety-three  and  except  1 

as  hereinafter  provided,  the  salaries  of  clerks  of  courts  and  all  assistant  2 

clerks  of  courts,  other  than  clerks  and  assistant  clerks  of  district  courts,  3 

shall  be  established  in  accordance  with  sections  forty-eight  to  fifty-six,  4 

inclusive,  of  chapter  thirty-five  and  shall  be  paid  by  their  respective  5 

counties.     The  salary  of  the  assistant  clerk  of  the  superior  court  for  civil  6 

business  in  Suft'olk  county  appointed  to  perforin  the  duties  of  clerk  7 

pertaining  to  equity  proceedings  in  said  court  and  designated  to  act  as  8 

clerk  of  said  court  when  sitting  in  Boston  for  the  hearing  of  causes  from  9 

any  other  county  shall  be  six  thousand  dollars,  of  which  one  thousand  10 
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11  dollars  shall  be  paid  by  the  commonwealth.     The  salary  of  the  clerk  of  'jfj'l'f; 

12  the  supreme  judicial  court  for  Suffolk  county  shall  be  sixty-eight  hun-  }|^°'|^^- 

1.'5  dred  dollars  plus  one  hundred  dollars  additional  for  each  fifty  thousand  is72:  U2;  307; 

14  population  of  Suffolk  county  above  eight  hundred  and  fifty  thousand,  isvs.  309. 

15  as  established  by  the  next  preceding  state  or  national  census,  and  fifteen  lHj,  If,  ft 

16  hundred  dollars  of  said  salary  shall  be  paid  by  the  commonwealth.     In  202!'§ff iee. 

17  the  year  following  each  state  and  national  census,  the  treasurer  of  ^'jig^g?; 

18  Suffolk  county  shall  adjust  the  salary  of  said  clerk  of  the  supreme  ju-  }*||;'f5'°;  ^gg. 

19  dicial  court  in  accordance  with  the  foregoing  provision,  on  the  basis  of  29ij^'§§^i,'2. 

20  said  census,  and  the  salary  so  adjusted  shall  be  allowed  from  January  2^7. 'u.  ' 

21  first  in  the  year  of  adjustment.     The  assistant  clerks  of  the  superior  l^':*"'  ^°' 

22  court  for  Suffolk  county  may  receive  their  salary  in  bi-weekly  instal-  Igguoi^' 

23  ments  if  they  so  request  in  writing. 

1892,  87;%o;  187.  1904.  451,  §§  1-3.  1919,  251 ;  265,  §  1; 

1893,  153;  190.  1905,  179.  347,  §  1;  356,  §§  1-7. 
1895,  251;  393;  480.  1906,  276;  290.  G.  L.  (ed.  of  1920)  221, 
1896.218.  1907,  145,  §  2;  253.  5 §  95-98. 

1897,  220;  334.  1908,  259.  §  1.  1921,  486,  5  34. 

1898,  376;  518.  1910,  188.  1923,  206,  §  2. 

1899,  377.  1911,  174;  299,  §  1.  1924,  350.  §  1. 
1900,329.  1912,219:547.  1927,  235,  §H,  2. 
1901,510.  1914,405.  1930,  400,  §§  5,  7-9. 
R.  L.  165,  §§34,  35.  1915,245.  1931,  301,  §  46. 
1902,358;462;  499;  313.  1917,44;  100;  134;  273.  3Op.A.G.360. 
1903,  137;  472,  I  3.  1918,  287.  §§  1-5,  7.  4  Op.  A.  G.  294. 

1  Section  95.  [Repealed,  1931,  301,  §  47.] 

1  Section  96.  [Repealed,  1931,  301,  §  47.] 

1  Section  97.  [Repealed,  1931,  301,  §  47.] 

1  Section  98.  [Repealed,  1931,  301,  §  47.] 

1  Section  99.     Clerks  and  assistant  clerks  of  courts  except  in  Bristol  J^^^^'^^^^ 

2  county  shall  be  allowed  by  their  respective  counties  their  traveling  ex-  J90|,  451,  §  e. 

3  penses  necessarily  incurred  when  holding  sessions  of  said  courts  outside  of  1919!  209! 

4  the  cities  or  towns  in  which  the  clerks'  offices  are  established,  which  shall  201  Mass.  257. 

5  be  audited  by  the  county  commissioners.     In  Bristol  county  they  shall  20p'^a^g.^592. 

6  receive  such  traveling  expenses  when  the  sessions  are  held  in  a  city  or 

7  town  other  than  where  they  live,  which  shall  be  audited  in  like  manner. 

1  Section  100.     Each  temporary  clerk  shall  be  paid  by  the  clerk  for  salaries  of 

2  whom  he  is  acting  such  compensation  as  the  court  appointing  him  may  cieTk  and 

3  deterniine.     Each  temporary  assistant  clerk  appointed  under  section  h'"i|'88''§u.' 

4  nine  shall  receive  from  the  county  the  same  salary  as  the  assistant  clerk  fgg'J  JgJ;  1 1''/ 

5  for  whom  he  is  acting,  and  the  amount  so  paid  shall  be  deducted  from  p*"! ;  fj^  \^32. 

6  the  salary  of  such  assistant  clerk. 

R.  L.  165,  §  36. 

1  Section  101.     Except  as  otherwise  provided,  the  salaries  of  clerks  Salaries  to  be 

2  shall  be  in  full  compensation  for  all  services  rendered  by  them  in  the  p^satioT" 

3  civil  or  criminal  courts,  to  the  county  commissioners,  in  making  any  r  l".  165',  §  37. 

4  returns  required  by  law  or  in  the  performance  of  any  other  official  duty.  ^°^  ^^^^^-  ^^''■ 

3  Op.  a.  G.  106,  290.  4  0p.  A.G.  195. 

1  Section  102.     The  clerks  of  the  courts  in  the  several  counties,  the  clerical 

2  clerk  of  the  supreme  judicial  court  for  Suffolk  county  and  the  clerks  of  iwl^isV' 

3  the  superior  court  for  said  county  shall  each  be  annually  allowed  for  p''1;  S;  f  *g. 

4  clerical  assistance,  to  be  paid  by  their  respective  counties,  such  amounts  j^gg,  238. 
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R  ^L  165  §  38  ^^  shall  be  approved  by  the  county  commissioners  in  a  writing  signed  by  5 

1930  4oi)'  ^  ^'    ^'^^'^  0^'  i"  Suffolk  county,  by  vote  of  the  officers  having  in  said  county  6 

§§5,' 7-9.'         the  powers  of  county  commissioners.  7 

1931,  301,  §  48.  1  Op.  A.  G.  467. 


CHAPTER    222. 


JUSTICES  OF  THE  PEACE,  NOTARIES  PUBLIC  AND  COMMISSIONERS. 


Sect. 

justices    of    the    peace    and    notaries 

PUBLIC. 

1.  Justices    of    the    peace    and    notaries 

public.     Appointment  and  jurisdic- 
tion. 

SPECIAL  COMMISSIONERS. 

2.  [Repealed.] 

COMMISSIONEBS         TO         QUALIFY         PUBLIC 
OFFICERS. 

3.  Commissioners  to  qualify  public  offi- 

cers.      Appointment     and     returns. 
Certain  fees  prohibited. 


Sect. 

commissioners     in    other    states    and 
foreign  countries. 

4.  Commissioners    in    other    states    and 

countries. 

5.  Oath,  signature,  seal,  etc. 

6.  Powers  and  duties. 

7.  Instructions,  etc. 

8.  Justices  of  the  peace,  etc.,  to  affix  date 

of  expiration  of  commission. 

9.  Penalty   for   acting   as  justice   of   the 

peace,  etc.,  after  expiration  of  com- 
mission. 
10.  Penalty  for  destroying  records  of  no- 
tary public. 


Justices  of  the 
peace  and  no- 
taries public. 
Appointment 
and  jurisdic- 
tion. 

Const,  amend. 
4.  37,  57. 
(Const.  Rev. 
art.  123.) 
R.  S.  85,  §  36. 
1851,  29. 


JUSTICES  OF  THE   PEACE  AND   NOTARIES  PUBLIC. 

Section  1.    Justices  of  the  peace  and  notaries  public  shall  be  ap-  1 

pointed,  and  their  commissions  shall  be  issued,  for  the  commonwealth,  2 

and  they  shall  have  jurisdiction  throughout  the  commonwealth  when  3 

acting  under  the  sole  authority  of  such  a  commission.    Unless  otherwise  4 

expressly  provided  they  may  administer  oaths  or  affirmations  in  all  cases  5 

in  which  an  oath  or  affirmation  is  required,  and  take  acknowledgments  6 

of  deeds  and  other  instruments.  7 

120,  §49.     P.  S.  18,  §  1;  155,  §§2,  5. 


G.  S.  14.  §  34; 
1863,  157,  §  1. 
1867,  2.50. 
1870,  120. 
1880.  132. 


P.  S.  18,  §  1;  155,  §§ 
1891,  3S,  §§  1,  2. 
1899,  178,  §  3. 
R.  L.  17,  §  1;  161,  §§ 
1931,  426,  §  294. 


1,2. 


131  Mass.  345. 
139  Mass.  162. 
145  Mass.  224. 
150  Mass.  586. 
Op.  A.  G.  (1918)  2. 


SPECIAL   commissioners. 

Section  2.  [Repealed,  1923, 164,  §  7.] 


Commissionerfl 
to  qualify 
public  ofliocrs. 
Appointment 
and  returns. 
Certain  fees 
prohibited. 
1780,  Res.  58. 
R.  S.  13.  §  57. 
G.  S.  14.  §40. 
1867,  138,  §  4. 
P.  S.  18,  §§7,8. 
R.  L.  17,  §  8. 


commissioners  to  qualify  public  officers. 

Section  3.  The  governor,  with  the  advice  and  consent  of  the  coun- 
cil, shall  appoint  commissioners  to  administer  to  public  officers  the 
oaths  of  office  required  by  the  constitution.  Upon  administering  such 
oaths,  the  commissioners  shall  forthwith  make  return  thereof,  with  the 
date  of  the  same,  to  the  state  secretary.  Neither  the  state  secretary,  nor 
any  officer  or  employee  in  his  department,  acting  as  such  a  commissioner 
shall  charge  any  fee  for  administering  such  an  oath. 

1929,  318,  §  2.  Op.  A.  G.  (1920)  70. 


commissioners  in  other  states  and  foreign  countries. 

S°^"jr st™e?       Section  4.    The  governor,  with  the  advice  and  consent  of  the  coun-     1 
and  countries,    cil,  may  appoint  commissioners  in  the  states,  territories,  districts  and    2 
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3  dependencies  of  the  United  States,  and  one  or  more  commissioners  in  i829.  jss.^u. 

4  every  foreign  country,  to  hold  office  for  three  years  from  the  date  of  issV.  n'.  5 1. ' 

5  their  respective  appointments. 


1856.  253,  §  1. 

1001.  149. 

1919,  5. 

G.S.  14,  §§41.45. 

R.  L.  17.  §  9. 

1920,  2. 

P.  S.  18,  §§9,  13. 

1918,  257,  1  83. 

1  Section  5.     A  person  appointed  commissioner  in  a  state,  territory,  Oath.  signa- 

2  district  or  dependency  of  the  United  States  shall,  within  three  months  ism.TIs'. j  2. 

3  after  his  appointment,  take  and  subscribe  an  oath  before  a  justice  of  the  is-sl  17.  §  2!' 

4  peace  or  other  magistrate  of  the  town  or  county  where  he  resides,  or  }?^^i  fl^'  ^  *■ 

5  before  a  clerk  of  a  court  of  record  within  the  state,  territory,  district  l^jf-^^- 

6  or  dependency  where  he  resides,  faithfully  to  perform  the  duties  of  his  f^f^^f^ 

7  office,  and  shall  cause  an  official  seal  to  be  prepared,  upon  which  shall  Js'ss.'sl' 

8  appear  his  name,  the  words  "Commissioner  for  Massachusetts"  and  igis. 257.  § S4. 

9  the  name  of  the  state,  territory,  district  or  dependency,  and  town  or  1920:2; 
lU  county  where  he  resides.    A  person  appointed  commissioner  in  a  foreign 

11  country  shall,  before  performing  any  duty  of  his  office,  take  and  sub- 

12  scribe  an  oath  before  a  judge  or  clerk  of  a  court  of  record  of  the  coun- 

13  try  where  he  resides  or  before  an  ambassador,  minister  or  consul  of  the 

14  United  States  accredited  to  such  country,  faithfully  to  perform  the  duties 

15  of  his  office.     In  each  case,  a  certificate  of  the  commissioner's  oath 

16  of  office  and  his  signature  and  an  impression  of  his  official  seal  shall  be 

17  forthwith  transmitted  to  and  filed  in  the  office  of  the  state  secretary. 

1  Section  6.     A  commissioner  may,  in  his  state,  territory,    district,  ^^^'^^f'"''* 

2  dependency  or  country,  administer  oaths  and  take  depositions,  affida-  i82|,  125,  §  1. 

3  vits  and  acknowledgments  of  deeds  and  other  instruments,  to  be  used  §§  53-55. 

4  or  recorded  in  this  commonwealth,  and  the  proof  of  such  deeds,  if  the  \lll\  I53, 

5  grantor  refuses  to  acknowledge  the  same,  all  of  which  shall  be  certified  ^  ]f\^^ 

6  by  him  under  his  official  seal.  ^^  ■*•*•  *^' 

p.  S.  18.  §§  11.  15.  R.  L.  17.  §  11.  1918,  257.  §  S5.  1919,  5.  1920.  2. 

1  Section  7.    The  state  secretary  shall  prepare  and  forward  to  each  instructions, 

2  commissioner  appointed  under  section  four,  instructions  and  forms  in  \sm.  it,  §  4. 

3  conformity  to  law,  and  a  copy  of  the  three  preceding  sections. 

G.*S.  14.  §  44.  P.  S.  18.  §  12.  R.  L.  17.  §  12. 

1  Section  S.     A  justice  of  the  peace  or  notary  public,  wdien  taking  justices  of  the 

2  acknowledgment  of  any  instrument  provided  by  law  to  be  recorded,  shall  affix  daVof 

3  affix  thereto  the  date  of  the  expiration  of  his  commission  in  the  following  "m'^il'Son.' 

4  language:  "  My  commission  expires  ".    Failure  to  comply  Ifl-i'' 

5  with  this  section  shall  not  affect  the  validity  of  any  instrument,  or  the  ^^^j^g'^  3''*- 

6  record  thereof. 

1  Section  9.     Whoever  presumes  to  act  as  a  justice  of  the  peace  or  Penaityjor 

2  notary  public  after  the  expiration  of  his  commission,  and  after  receiving  justice  ot  the 

3  notice  of  such  expiration,  shall  be  punished  by  a  fine  of  not  less  than  one  aUer'^'expiration 

4  hundred  nor  more  than  five  hundred  dollars.  "  '^°°^'^^'° 

1865.  231.  §  2.  1899.  178.  §  8.  1931.  394.  §  189. 

P.  S.  205,  §  24.  R.  L.  210.  §  34. 

1  Section  10.    Whoever  knowingly  destroys,  defaces  or  conceals  the  Penalty  for 

2  records  or  official  papers  of  a  notary  public  shall  forfeit  not  more  than  records  of 

3  one  thousand  dollars  and  be  liable  for  damages  to  any  person  injured  i798762."§  i.' 

4  thereby. 

R.  S.  13,  §  50.  G.  S.  14,  §  38.  P.  S.  18.  §  5.  R.  L.  17,  §  4. 
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TITLE    II. 

ACTIONS  AND  PROCEEDINGS  THEREIN. 

Chapter  223.  Commencement  of  Actions,  Service  of  Process. 

Chapter  224.  Arrest  on  Mesne  Process  and  Supplementary  Proceedings  in  Civil 

Actions. 

Chapter  225.  Process  after  Judgment  for  Necessaries  or  Labor.     [Repealed.] 

Chapter  226.  Bail. 

Chapter  227.  Proceedings  against  Absent  Defendants  and  upon  Insufficient  Service. 

Chapter  228.  Survival  of  Actions  and  Death  and  Disabilities  of  Parties. 

Chapter  229.  Actions  for  Death  and  Injuries  resulting  in  Death. 

Chapter  230.  Actions  by  and  against  Executors  and  Administrators. 

Chapter  231.  Pleading  and  Practice. 

Chapter  232.  Set-off  and  Tender. 

Chapter  233.  Witnesses  and  Evidence. 

Chapter  234.  Juries. 

Chapter  235.  Judgment  and  Execution. 

Chapter  236.  Levy  of  Executions  on  Land. 


CHAPTER    223 


COMMENCEMENT  OF  ACTIONS,   SERVICE  OF  PROCESS. 


Sect. 

1. 
2. 
3. 
4. 
5. 


VENUE    OF   ACTIONS. 

Venue  of  transitory  actions. 
In  district  courts. 
Certain  actions  transitory. 
Venue  of  actions  of  replevin. 
Actions  by  the  commonwealth. 

6.  Actions  by  and  against  counties. 

7.  Action  for  defect  in  way,  etc.,  and 

for  negligence. 

8.  Actions  by  and  against  corporations. 

9.  Venue  of  transitory  actions  by  and 

against  city  of  Boston. 

10.  Transfer  from  county  of  Suffolk. 

11.  Actions  by   and   against  executors, 

etc. 

12.  Actions  relative  to  land  in  different 

counties,  etc. 

13.  Change  of  venue. 

14.  Venue  for  recovery  of  forfeitures. 

15.  Erroneous  venue. 

FORMS,    ISSUING    AND    RETDHN    OF    WRITS. 

16.  Civil  actions,  how  commenced. 

17.  Separate  summons  after  attachment. 

18.  When   writ  and   summons  may   be 

combined. 


Sect. 

19.  Proceedings  if  defendant's  name  is 

unknown. 

20.  Writs,  how  issued. 

21.  Subpoena  in  equity  suit,  how  issued 

22.  Writs,  when  returnable. 

23.  .Same  in  district  courts. 

24.  Return  days  in  supreme  judicial  and 

superior  courts. 

25.  Return  days  in  district,  etc.,  courts. 

SERVICE    ON    DEFENDANT. 

26.  Directions  for  attachment  or  arrest. 

27.  Service  of  original  writs. 

28.  Service  on  county,  etc. 

29.  Service  of  summons. 

30.  Same  subject. 

31.  Service  by  leaving,  etc. 

32.  Service  of  summons  on  absent  de- 

fendant, if  co-defendant  here. 

33.  Service  in  real  action  against  absent 

tenant. 

34.  Further  notice  to  absent  defendant. 

35.  Officer  to   state   in   return   place  of 

leaving  summons,  etc. 

36.  Service    on    corporations,    etc.,    by 

copy,  etc. 


Chap.  223.]    commencement  of  .'\.ctions,  service  of  process. 
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Sect. 
37. 


38. 
39. 

39A. 

40. 
41. 


Actions  against  corporations,  per- 
son upon  whom  service  shall  be 
made. 

Service  on  foreign  corporations. 

Service  on  foreign  insurance  com- 
pany. 

Ser\'ice  on  certain  insurance  com- 
panies severally,  or  jointly  and 
severally  liable. 

Service  on  certain  voluntary  asso- 
ciations. 

Service  of  summons  in  suits  in 
equity. 


ATT.1CHMENT       OP       PROPERTY  —  GENERAL 
PROVISIONS. 

42.  Property  liable  to  attachment. 

43.  Attachment  of  cars  and  vessels. 

44.  Declaration  to  be  inserted  in  writ, 

etc.,  before  attachment  of  ship  or 
vessel. 

45.  Property  of  newspaper  offices. 
45.\.  .\ttaching  officer  may  require  secur- 
ity. 

46.  Successive  attachments  on  the  same 

writ. 

47.  Successive  attachments  on  different 

writs. 

48.  Keeper. 

49.  Property  to  remain  on  premises  in 

certain  cases. 

50.  Attachment  of  bulky  goods. 

51.  Same  subject. 

52.  Attachment  of  proceeds  of  property 

sold. 

53.  Further  attachment  of  property  re- 

plevied. 

54.  Plaintiff  in  replevin  liable  for  value. 

55.  Attachment  after  death,  etc.,  of  first 

attaching  officer. 

56.  Proceedings  in  such  case. 

67,      Mode  of  attaching  replevied  prop- 
erty. 

58.  Attachment  to  continue  after  death 

of  attaching  officer. 

59.  Attachment  effective  for  thirty  days 

after  judgment. 

60.  Same  in  equity  for  thirty  days  after 

right  of  appeal  has  expired. 

61.  Final  judgment  defined. 

ATTACHMENT   OF   REAL   EST.ITE    AND    LE.ASE- 
HOLDS. 

62.  Attachment  of  land  and  leaseholds. 

63.  Deposit  of  copy  of  writ. 

64.  Duty  of  officer. 

65.  Duty  of  register. 

66.  When  attachment  takes  effect. 

67.  Attachment    of    land    fraudulently 

conveyed,  etc. 

68.  Entry  of  name  of  holder  of  legal 

title,  etc. 

69.  Duties  of  registers  as  to  papers  in  ac- 

tions in  United  States  courts. 

70.  Attachment  of  encumbered  land. 


Sect. 

attachment  op  shares  op  stoce. 

71.  Attachment  of  shares  of  stock. 

ATTACH.MENT    OF    PROPERTY    IN    POSSESSION 
OP   BAILEE. 

72.  No  attachment  or  levy  of  goods  for 

which  a  negotiable  document  of 
title  is  outstanding. 

73.  Attachment  of  property  in  posses- 

sion of  carrier  or  warehouseman. 


ATTACHMENT  OF  ENCUMBERED  PERSONALTY. 

74.      Attachment  of  mortgaged  property. 

Mortgagee  to  state  account. 

Penalty  for  excessive  demand. 

Debt  to  be  repaid  out  of  proceeds  of 
sales. 

Defendant  to  pay  attaching  plaintiff 
for  redemption  of  mortgage. 

Attachment  of  mortgaged  personalty 
in  debtor's  possession. 

Determination  of  amount  due. 

Determination  of  validity  of  mort- 
gage. 

Creditor  to  retain  amount  paid  by 
him,  etc. 

Creditor  not  recovering  judgment  to 
hold  property  until  repaid. 


75. 

76. 


78. 

79. 

SO. 
81. 

82. 

83. 


SUPPLEMENTARY    PROCESS. 

84.  Further  service  after  defective  serv- 

ice. 

85.  Attachments    and     arrests     during 

pendency   of  suit. 

86.  Precepts,  form,  etc. 

86.-V.  Equitable    attachments    after    ver- 
dict, etc. 

SALE  OF  PERSONAL  PROPERTY  ATTACHED. 

87.  Sale  of  personal  property  attached. 

88.  Appraisal    and    sale    of    perishable 

property. 

89.  Appraisal    and    sale    of    perishable 

property;  proceedings. 

90.  Notice  to  absent  defendant. 

91.  Appraisers,  how  appointed. 

92.  Sale  after  appraisal. 

93.  Delivered  to  defendant. 

94.  Bond  to  be  returned  with  the  writ. 

95.  Action  on  bond  by  creditors. 

96.  Money  recovered  to  belong  to  them. 

97.  Distribution  by  court. 

9S.  Prior  attachments  to  be  protected. 

99.  Creditor  not  joining  in  action  on  the 
,  bond,  etc. 

100.  Limitation. 

101.  Creditor  may  be  paid,  when, 

ATT.ACHMENT    OF    SHARE    OF    JOINT    OWNER 
OF    PERSONALTY. 

102.  Appraisal  at  request  of  part  owner. 

103.  Delivery  to  part  owner. 

104.  Pledge  of  property. 

105.  Restoration. 
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de- 


Sect. 

frandclent  attachments. 

106.  Fraudulent    attachments,    how 

feated. 

107.  Affida\nt  and  bond. 

108.  Dissolution  of  prior  attachment. 

109.  Effect  of  pleadings. 

110.  Defences  in  such  case. 

111.  Damages  and  costs. 

112.  Proceedings  upon  appeal. 

113.  Effect  of  judgment. 


REDUCTION  OR  DISCHARGE  OF  ATTACHMENT. 

114.  Excessive  and  unreasonable  attach- 

ments,    how     reduced     or     dis- 
charged. 

DISSOLUTION    OF   ATTACHMENT. 

By  Operation  of  Law, 

115.  Dissolution  of  attachment  by  judg- 

ment. 
115A.  Dissolution  of  attachment  if  no  serv- 
ice made  on  defendant. 
Dissolution  of  attachment  by  death 

of  defendant. 
Liability  of  officer  for  not  proceeds. 
Liability    of    creditor    for   proceeds 
paid  over  to  him. 
119.      Set-off  not  allowed  in  such  case. 


116. 


117. 
118. 


Sect. 

By  giving  Bond. 

120.  Attachments    dissolved    by    giving 

bond. 

121.  Hearing  before  approval  of  bond. 

122.  Fees,  etc.,  to  be  included  in  defend- 

ant's costs. 

123.  Bond  to  be  filed  by  defendant. 

124.  Release    of    sureties    of    insolvent 

debtor. 

125.  Bond  to  pay  value  of  property. 

126.  Fees. 

127.  Dissolution  of  attachment  of  realty 

fraudulently  conveyed. 

128.  Dissolution  by  deposit. 

129.  Dissolution  of  attachment  of  indi- 

vidual property  of  one  defendant. 
129A.  Officer  not  liable  for  release  of  at- 
tached property,  when. 

By  Appointment  of  Receiver. 

130.  Dissolution   of   attachment   by   ap- 

pointment of  receiver. 

131.  Discharge  of  receiver. 

By  Entry  or  Release  in  Registry  of  Deeds. 

132.  Dissolution   of   attachment   of   real 

estate  by  plaintiff. 


133. 


EXECUTION    OF    BONDS. 

Execution  of  bonds. 


Venue  of  tran- 
sitory actions. 
C.  L.  2.  §  2. 
1749-50,  9. 
1784.  28,  §  13. 
R.  S.  90, 
§§  14,  15. 

1854,  322. 

1855,  12. 

1856,  70. 

G.  S.  123,  §  1. 
P.  S.  161,  §  1. 
R.  L.  167,  §  1. 
1921,  432. 
4  Mass.  591. 
6  Mass.  331. 
3  Met.  209. 
6  Cush.  560. 


VENUE   OF  ACTIONS. 

Section  1.     A  transitory  action  shall,  except  as  otherwise  provided,  1 

if  any  one  of  the  parties  thereto  lives  in  the  commonwealth,  be  brought  2 

in  the  county  where  one  of  them  lives  or  has  his  usual  place  of  business;  3 

provided,  that  except  in  actions  upon  negotiable  instruments  if  the  4 

plaintiff  is  an  assignee  of  the  cause  of  action,  it  shall  be  brought  only  in  a  5 

county  where  it  might  have  been  brought  by  the  assignor  thereof.     If  6 

brought  in  any  other  county,  unless  removed  under  section  fifteen,  the  7 

writ  shall  abate  and  the  defendant  shall  be  allowed  double  costs.     If  8 

neither  party  lives  in  the  commonwealth,  the  action  may  be  brought  9 

in  any  county.  10 

10  Gush.  415.  16  Gray,  116. 

1  Allen,  529. 


12  Cush,  284. 
6  Gray,  122. 
15  Gray,  50. 


4  Allen,  17. 
156  Mass.  522. 


221  Mass.  125. 
233  Mass.  162. 
266  Mass.  64. 


In  district 

courts. 

R.  S.  87.  §  35. 

G.  S.  116,  §  19 

1866,  47. 

1869,  17.  §  3. 

1874,  271,  §  8. 

1875,  106,  §  2. 

1876,  184. 

1878,  72. 

1879,  154. 
P.  S.  154,  § 
15,  46,  48,  49 
60;  175,  §  3. 

1893,  396.  §  13 

1894,  398,  §  1; 
431. 

R.  L.  167,  §  2. 


14, 


Section  2.     E.xcept  as  provided  in  section  twenty-one  of  chapter  two  1 

hundred  and  eighteen,  a  transitory  action  in  a  district  court  shall  be  2 

brought  in  the  county  where  one  of  the  defendants  lives  or  has  his  usual  3 

place  of  business,  or,  if  commenced  by  trustee  process,  in  the  county  4 

where  all  persons  named  in  the  writ  as  trustees  live  or  have  their  usual  5 

places  of  business,  and,  in  either  case,  in  a  court  within  whose  judicial  6 

district  one  of  the  parties  lives  or  has  his  usual  place  of  business,  except  7 

that  an  action  commenced  by  trustee  process  may  be  brought  in  the  8 

municipal  court  of  the  city  of  Boston  if  any  trustee  resides  or  has  his  9 

usual  place  of  business  in  Suffolk  county.  10 


Chap.  223.]    commencement  of  actions,  service  of  process.  2795 

11  Said  courts  shall  have  jurisdiction  of  a  transitory  action  against  a  1912,649,51. 

12  defendant  who  is  not  an  inhabitant  of  the  commonwealth,  if  personal  1922!  99.  §2. 
]:\  service  or  an  effectual  attachment  of  property  is  made  within  the  com-  lelMals^it": 
14  monwealth;  and  such  action  may  be  brought  in  any  of  said  courts  in  the  HI  H^l  j|f; 
1,5  county  where  the  service  or  attachment  was  made. 

21s  Mass.  333.  271  Mass.  186. 

1  Section  .3.     Every  action  for  rent,  use  and  occupation  or  breach  of  [JansTto*y''°°° 

2  covenant  shall  be  considered  a  transitory  action. 

1915,  146,  §  3. 

1  Section  4.     An  action  of  replevin  shall  be  brought  in  the  county  vcnueof 

2  where  the  goods  or  beasts  are  detained.  ?epievrn° 

1789.  26.  §  4.  G.  S.  143,  §  11.  R.  L.  167.  §  3. 

R.  S.  113,  §  28.  P.  S.  184,  §  11. 

1  Section  5.     A  civil  action  in  which  the  commonwealth  is  plaintiff  or  Actions  by  the 

2  in  which  money  due  to  the  commonwealth  is  sought  to  be  reco\ered  ise'^Ss,"^? i. 

3  may  be  brought  in  the  county  where  the  defendant  lives  or  has  his  r.  l.\'67,\*4. 

4  usual  place  of  business,  or  in  Suffolk  county. 

1  Section  6.     A  local  or  transitory  action  by  a  county  shall  be  brought  Actions  by 

2  in  the  county  where  the  defendant  lives  or  in  a  county  adjoining  the  counties. 

3  plaintiff'  county.    If  the  defendant  lives  in  the  plaintiff'  county,  it  shall  asgo. ' 

4  be  brought  in  an  adjoining  county.    Such  action  against  a  county  shall,  q  s^'il"; 

5  at  the  election  of  the  plaintiff",  be  brought  in  the  county  where  he  lives,  |>^  |'  f^^ 

6  in  the  defendant  county  or  in  an  adjoining  county.  §§5,6. 

R.  L.  167,  §  5.  2  Mass.  544. 

1  Section  7.     An  action  against  a  town  or  person  to  recover  for  injury  Action  for 

2  or  damage  received  by  reason  of  a  defect,  want  of  repair  or  of  an  insuf-  efcrand  Tor''' 

3  ficient  railing  in  or  upon  a  public  way  shall  be  brought  in  the  county  where  i877f234!  §  5. 

4  said  town  is  situated  or  in  the  county  where  the  plaintiff'  lives,  except  that  r.'1;.\®67',\^6. 

5  such  action  against  the  city  of  Boston  may  be  brought  in  Middlesex  Jgol'gi"- 

6  county,  in  Norfolk  count.v  or  in  the  county  where  the  plaintiff  lives,  and  §  i*5.     ' 

7  such  action  against  the  town  of  Nantucket  or  against  any  town  in  Dukes  1923!  ui. 

8  county  may  be  brought  in  Bristol  county.    An  action  against  a  town  or  221  Mass!  125! 

9  person  to  recover  for  injury  or  damage  received  in  the  commonwealth  by  ^^^  ^^^^'  **^" 

10  reason  of  negligence  other  than  that  relating  to  such  defect,  want  of  repair 

11  or  insufficient  railing  shall  be  brought  in  the  county  where  the  plaintiff 

12  lives  or  has  his  usual  place  of  business,  or  in  the  county  where  the  alleged 
!■'?  injury  or  damage  was  received.  This  section  shall  not  apply  to  actions 
14  that  may  be  brought  in  a  district  court. 


1  Section  8.    Transitory  actions,  except  those  mentioned  in  the  pre-  Actions  by 

2  ceding  section,  to  which  a  corporation,  other  than  a  county  or  the  city  cMpomtions. 

3  of  Boston,  is  a  party,  may  be  brought  as  follows:  ml.  4?'§\2^' 

4  (1)  If  both  parties  are  cities,  towns  or  parishes,  in  the  countj'  where  p|  Jlf'H" 

5  either  partv  is  situated.  R- l.  is?,  §  7. 

f      ■  .  .  ,        ,  .  •  1    •*  M«'  212. 

0       (2)  it  both  parties  are  corporations,  other  than  a  city,  town  or  parish,  6  Cush.  524. 

7  in  any  county  in  which  either  corporation  has  a  usual  place  of  business,  us  i\Yas^'.  95. ' 

8  or  in  which  it  held  its  last  annual  meeting,  or  usually  holds  its  meetings.  i37'^Mass^252. 

9  (3)  If  one  party  is  a  city,  town  or  parish,  and  the  other  a  corporation  ioi  Mast  537. 

10  named  in  clause  (2),  in  any  county  in  which  either  party  might  sue  or 

11  be  sued. 
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(4)  If  one  party  is  a  corporation  named  in  clause  (1)  or  (2),  and  the  12 

other  an  individual,  in  any  county  in  which  the  corporation  might  sue  13 

or  be  sued,  or  in  the  county  in  which  the  individual  lives  or  has  a  usual  14 

place  of  business.  15 


^tTy  a?tionr'      SECTION  9.    An  actioH  by  or  against  the  city  of  Boston,  except 
city^of'Bolton^'  actions  mentioned  in  section  seven  and  actions  by  the  collector  of  said 


180S.  19.  §  1, 
1815.  103.  §  1. 
1828.  13.  §  1. 
R.  S.  90. 
§§120.  121. 


city  under  sections  thirty-five  and  thirty-six  of  chapter  sixty,  may 
be  brought  in  Suffolk,  Essex,  Middlesex  or  Norfolk  county,  or  in  the 
county  in  which  the  plaintiff  lives. 


1836.  4.  §  13. 
G.  S.  123,  §  6. 


1878.  225. 
P.  S.  161,  §9. 


R.  L.  167,  §  8. 
223  Mass.  367. 


Transfer  from 
county  of 
Suffolk. 
1828.  13,  §  1. 
R.  S.  90. 
§§  122,  123. 
1836,4,  §  13. 
G.  S.  123,  §7. 
P.  S.  161,  §  10. 
1885,384,  §  14. 
R.  L.  167,  §  9. 
1931.  426, 
§  105. 


Section  10.    The  defendant  in  an  action  brought  in  Suffolk  county  1 

by  the  city  of  Boston  or  by  its  collector  may,  if  the  action  is  brought  2 

in  the  supreme  judicial  or  superior  court,  within  thirty  days  after  the  3 

day  for  appearance,  or  if  the  action  is  commenced  in  a  district  court  4 

and  removed  to  the  superior  court,  within  thirty  days  after  such  removal,  5 

file  a  motion  in  writing  for  the  removal  of  the  action  to  Essex,  Middlesex  6 

or  Norfolk  county;  and  the  court  shall  thereupon  order  it  to  be  removed  7 

to  the  same  court  in  such  one  of  said  counties  as  the  attorney  of  the  city  of  8 

Boston  elects.  9 


andaglinit  SECTION  11.     A  trausitory  action  by  or  against  an  executor  or  ad-  1 

i865"\T'§''i°'    ™inistrator  may  be  brought  in  a  county  in  which  it  might  have  been  2 

p.  s.'iai,  §  2.    brought  by  or  against  the  testator  or  intestate  at  the  time  of  his  decease.  3 

R.  L.  167,  §  10. 


^lind'in'**'''^  Section  12.  If  a  tract  of  land  lies  in  two  or  more  counties,  an  action 
counties  etc  Tclative  to  it,  to  which  neither  a  county,  the  city  of  Boston  nor  any 
1859, 37!  corporation  named  in  section  eight  is  a  party,  may  be  brought  in  any 

p.s.'iei.' § 3.'  of  said  counties,  and  the  declaration  shall  be  so  drawn  as  to  include  the 
102  Mass!  458.'  whole  tract. 


Change  of 

venue. 

1887,  347. 

R.  L.  167,  §  12. 

208  Mass.  162. 


Section  13.    If  the  supreme  judicial  or  superior  court  finds  that  a  1 

party  to  an  action  or  proceeding  pending  therein  cannot,  by  reason  of  2 

local  prejudice  or  other  cause,  have  an  impartial  trial  in  the  county  3 

where  the  action  or  proceeding  was  commenced,  it  may,  upon  the  appli-  4 

cation  of  either  party,  order  it  to  be  removed  for  trial  to  another  county.  5 

Upon  the  entry  of  such  order,  the  clerk  of  the  court  in  which  the  action  6 

or  proceeding  is  pending  shall  forthwith  transmit  all  the  papers  in  the  7 

case  and  a  certified  copy  of  said  order  to  the  clerk  of  the  court  for  the  8 

county  to  which  it  has  been  ordered  to  be  removed.     The  clerk  who  9 

receives  such  papers  and  order  shall  forthwith  enter  them  on  his  docket,  10 

and  the  case  shall  thereupon  proceed  as  if  it  had  been  originally  com-  11 

menced  in  the  county  to  which  it  has  been  removed.  12 


Venue  for  re- 
covery of  for- 
feitures. 
R.  S.  90,  §  17. 
G.S.  123.  §  8. 
P.  S.  161.  §11. 
R.  L.  167,  5  13. 
216  Mass.  344. 


Section  14.  A  civil  action  for  the  recovery  of  a  forfeiture,  except 
an  action  in  which  the  commonwealth  is  plaintiff,  or  in  which  money  is 
sought  to  be  recovered  for  the  commonwealth,  shall  be  brought  in  the 
county  where  the  offence  was  committed,  unless  the  statute  imposing 
the  forfeiture  otherwise  provides. 


Chap.  223.]    commencement  of  actions,  service  of  process.  2797 

1  Section  15.     If  a  local  action  commenced  in  the  supreme  judicial  ^Jnu?^"*" 

2  or  superior  court  has  been  brought  in  the  wrong  county,  the  court  may,  iss^  233, 

3  if  the  error  is  discovered  at  the  trial,  of  its  own  motion  order  a  non-  if5|.  312,  §  so. 

4  suit,  unless  good  cause  is  shown  why  the  trial  should  be  allowed  to  pro-  issa  2_5i:  ^^ ' 

5  ceed;  or,  if  the  error  is  discovered  at  any  stage  of  the  proceedings  of  an  lev!  §'73.       ' 

6  action,  local  or  transitory,  the  court  may,  upon  motion  of  either  party,  faoVasI:  sVs*' 

7  order  the  action,  with  all  papers  relating  thereto,  to  be  removed  to  the  J||  H^^l  *«|; 

8  proper  county  upon  terms  to  the  defendant;    and  it  shall  thereupon  233  Mass.  162. 

9  be  entered  and  prosecuted  in  the  same  court  for  that  county  as  if  it  had 

10  been  originally  commenced  therein,  and  all  prior  proceedings  otherwise 

1 1  regularly  taken  shall  thereafter  be  valid. 

forms,  issuing  and  return  of  writs. 

1  Section  16.    Actions  at  law,  unless  founded  on  scire  facias  or  other  a^Uctions, 

2  special  writs,  or  unless  otherwise  authorized  by  statute  or  by  established  genced.^  ^ 

3  practice,  shall  be  commenced  by  original  writs.     Such  writs  shall  be  cTarf  s. ' 

4  signed,  sealed  and  bear  teste  as  required  by  the  constitution,  and  shall  1?°T44.^*''' 

5  be  framed  either  to  summon  the  defendant,  with  or  without  an  order  }^^|;  ^s.  ^  ^ 

6  to  attach  his  goods  or  estate,  or  to  attach  his  goods  or  estate  and,  for  ^^f-^o^^g. 

7  want  thereof,  to  take  his  body;  or,  in  an  action  commenced  by  trustee  }9%^i^^'-^' 

8  process,  to  attach  his  goods  or  estate  in  his  own  hands  and  also  in  the  §§^9,  la  13-15; 

9  hands  of  the  trustee.     Original  writs  shall  be  in  the  form  heretofore  p.  s.  iss',  §  i7; 

10  established  by  law  and  by  the  usage  and  practice  of  the  courts.     If  }7-i9?i83,'§2. 

11  changes  in  their  form  are  necessary  in  order  to  adapt  them  to  changes  ^Ma^g'^igl/^- 

12  in  the  law,  or  for  any  other  sufficient  reason,  the  courts  may  make  such  224  Mass.  9. 

13  changes,  subject  to  the  final  control  of  the  supreme  judicial  court,  which 

14  may  by  general  rule  regulate  such  changes  in  all  the  courts. 

1  Section  17.    A  separate  summons  shall  be  served  on  the  defendant  Separate  sum- 

^  I'll'         ii_  s  nions  alter 

2  after  an  attachment  of  property  on  the  writ,  and  the  service  thereot  attachment. 

3  shall  be  a  sufficient  service  of  the  original  summons. 

1700-1.20,5  1.  P.  S.  161.  §15.  106  Mass.  217. 

1797,  50.  §  1.  R.  L.  167.  §  16.  124  Mass.  468. 

R.  S.  90.  §4.  13  Met.  471.  145  Mass.  340. 
G.  S.  123,  §  11. 

1  Section  18.     In  actions  against  corporations,  and  in  other  actions  when  writ  and 

2  in  which  property  may  be  attached,  but  in  which  the  defendant  is  not  be^SLed. 

3  liable  to  arrest,  the  writ  of  attachment  and  original  summons  may  be  §;  |  i23,S'^i2. 

4  combined  in  one,  requiring  the  officer  to  attach  the  goods  and  estate  and  ^  |  \|'/  |  J^; 

5  to  summon  the  defendant. 

3  Mass.  193.  1  Pick.  497. 

1  Section  19.    If  the  name  of  a  defendant  is  not  known  to  the  plain-  Proceedings  if 

2  tiff,  the  writ  may  be  issued  against  him  by  a  fictitious  name,  and,  if  nam"  is"  ° 

3  duly  served,  shall  not  be  abated  for  that  cause,  but  may  be  amended,  r°  s°°9'o?'§  54. 

4  and  terms  may  be  imposed. 

G.  S   123,  §  16.  R.  L.  167,  §  18.  142  Mass.  558. 

P.  S.  161,  §  «0.  10  Met.  436.  216  Mass.  459. 

1  Section  20.     Writs  and  processes  in  the  supreme  judicial  and  the  writs,  how 

2  superior  court  shall  be  signed,  and  may  be  issued,  by  the  clerk,  may  conlt.pt.  2." 

3  be  returnable  to  the  same  court  in  any  other  county,  may  run,  and  shall  ls2b%.  is. 

4  be  executed  and  obeyed,  throughout  the  commonwealth. 

R.  S.  82,  §  35:  90,  G.  S.  123,  §  17.  R.  L.  167,  §  19. 

55  2.6.  P.  S.  161,  5  21.  224  Mass.  9. 

1836,  4,  5  9. 
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fqmtysSit"           Section  21.     Suljpcenas  on  bills  in  equity  shall   bear  teste  of  the  1 

^"^'^IJ^'^jjg  first  justice  of  the  court  who  is  not  a  party  to  the  suit,  and  shall  be  2 

G.  s.  123,  §  18.  under  the  seal  of  the  court  and  signed  by  the  clerk.  3 

p.  S.  161,  §  22.  R.  L.  167.  §20. 

St'urna"*e™           SECTION  22.     An  original  writ  issued  by  the  supreme  judicial  or  1 

g'  i  12.3  Vi9   superior  court,  if  required  to  be  served  fourteen  days  before  the  return  2 

p.  s.  161,'  1 23.  day,  shall  be  returnable  at  the  election  of  the  plaintiff  at  any  return  3 

E.  l!  167',  §  21.  day  which  occurs  after  the  expiration  of  fourteen  days  from,  and  within  4 

three  months  after,  the  date  of  the  writ;   and,  if  required  to  be  served  5 

thirty  days  before  the  return  day,  shall  be  returnable  at  the  election  6 

of  the  plaintiff  at  any  return  day  which  occurs  after  the  expiration  of  7 

thirty  days  from,  and  within  three  months  after,  the  date  of  the  writ.  8 

drstric°courts.       SECTION  23.     Exccpt  in  actions  by  trustee  process,  an  original  writ  1 

1893'  39b'  §  17  issued  by  a  district  court  shall  be  returnable  not  more  than  sixty  days  2 

is9-i:  39s',       ■  after  the  date  thereof.                                                                          '        '  3 

§  2;  431. 

R.  L.  167,  §  22. 

Ji^lul'^emr          Section  24.    The  first  Monday  of  every  month  shall   be  a  return  1 

judicial  and       day  in  every  county  for  writs,  processes,  notices  to  appear  and  citations  2 

superior  courts.   .      *    ,,  .     '  .  .         ,  .    -i  t  ■         i  .      ,.    .    , 

R.  s.  90,  §  116.  m  all  actions,  suits  and  other  civil  proceedings  in  the  supreme  judicial  3 

p.'s.iei,'  §23'  court  and  the  superior  court,  and  for  the  entry  in  the  superior  court  of  4 

n^h.  167',  § 24.  actions  appealed  from  district  courts.     If  said  first  Monday  is  a  legal  5 

1931!  426^         holiday,  such  writs,  processes,  notices  and  citations  shall  be  returned,  6 

i53°Mas3  104    ^^^  ^uch  suits  entered,  on  the  day  following.    Such  writs,  processes,  no-  7 

tices  and  citations  may  be  made  returnable,  at  the  election  of  the  party  (8 

who  takes  out  the  same,  at  any  return  day  within  three  months  after  the  9 

date  thereof;  but  said  courts  may  make  them  returnable  at  other  times.  10 

If  they  issue  out  of  the  supreme  judicial  court  for  Dukes  or  Nantucket  11 

county,  they  shall  be  returnable  in  Bristol  county.  12 

§3tric°,1iir,'°       Section  2.5.    Saturday  of  each  week  shall  be  the  return  day  for  writs,  1 

1893*^396  §  ''2  proccsscs,  noticcs  to  appear  and  citations  in  all  civil  actions  and  pro-  2 

R„l!  167!  §  25.  ceedings  in  district  courts,  and  if  said  Saturday  is  a  legal  holiday,  such  3 

i92i!338^         writs,  processes,  notices  to  appear  and  citations  shall  be  returned,  and  4 

such  actions  entered,  on  the  next  business  day  following;  but  said  courts  5 

may  make  them  returnable  at  other  times.    When  the  court  is  required  6 

to  be  held  at  two  or  more  places,  writs  shall  be  made  returnable  at  the  7 

place  where  the  clerk's  office  is  kept,  except  that  when  the  regular  ses-  8 

sion  of  the  court  for  the  trial  of  civil  cases  is  held  upon  the  return  day  at  9 

some  other  place,  such  writs  may  be  made  returnable  at  the  place  where  10 

such  session  is  held,  and  notices  and  citations  may  be  made  returnable  11 

at  any  place  appointed  by  law  for  holding  the  court.  12 

SERVICE  ON  DEFENDANT. 

?uactment°'^        SECTION  26.     If  the  Writ  requires  the  officer  to  attach  the  goods  or  1 

?.'■  ^J'f?^-  <  ==     estate  of  the  defendant  and  for  want  thereof  to  take  his  bodv,  the  2 

R.  a.  90,  §  55.  ,     .        .^,  ,   .  ,  .  ,      ,     ,.  .  ^  , 

OS.  123,  §107.  plamtiit  or  his  attorney  may  by  written  or  verbal  directions  require  the  3 

R.  L.  167,  §  26.  officer  to  serve  the  writ  by  an  attachment  of  goods  or  estate  or  by  the  4 

4  Mass.  60.       arrest  of  the  defendant,  if  such  arrest  is  authorized,  and  the  officer  shall  5 

serve  the  writ  according  to  such  directions.  6 


Chap.  223.]    commencement  of  actions,  service  of  process.  2799 

1  Section  27.    An  original  writ  issued  by  the  supreme  judicial  or  the  ^^/T>^"=^,'^.rij3 

2  superior  court  shall  be  served  fourteen  days  at  least  before  the  return  c'l°330.  § 4. 

3  day.    An  original  writ  issued  by  a  district  court  may  be  directed  to  and  sI'm.''""' 

4  served  by  any  officer  qualified  "to  serve  civil  process  in  actions  involving  R*|:|f;  H- 

5  the  amount  of  damages  claimed  in  the  writ,  and  shall  be  served  not  less  cP's^/ils.  §21. 

6  than  seven  nor  more  than  sixty  days  before  the  return  day;   but  if  such  fg/*  jif*'  §  *6; 

7  writ  is  to  be  served  in  a  county  other  than  that  in  which  the  court  issuing  isos,  396,  §  17. 

8  it  is  held,  it  shall,  except  in  trustee  process,  be  served  at  least  fourteen  r.  l'.  167',  §27. 

9  days  before  the  return  day. 

5  Met.  334.  12  Cush.  78. 

1  Section  28.    A  writ  in  an  action  against  a  county,  city,  town,  parish  Service  on^ 

2  or  religious  society,  or  against  proprietors  of  wharves,  general  fields  or  i^m-s;  i5,|3. 

3  real  estate  lying  in  common,  who  are  incorporated,  or  against  a  foreign  i783. 3'9.'§'6. 

4  fraternal  benefit  society,  shall  be  served  thirty  days  at  least  before  the  r.^|:  go,'  |  h. 

5  return  day.  except  that  when  a  county,  city,  town,  parish  or  religious  p.  1;  fei.'  III'. 

6  society  is  summoned  as  a  trustee,  or  the  incorporated  proprietors  of  R  ^l.  iot,  §  28. 

7  wharves,  general  fields  or  real  estate  lying  in  common  are  summoned  jsii;  628;  1 17. 

8  as  trustees,  by  a  writ  which  is  issued  by  a  district  court,  it  shall  be  served  io9  Mass!  313. 

9  seven  days  at  least  before  the  return  day. 

1  Section  29.     A  separate  summons  which  is  served  after  an  attach-  Service  of 

2  ment  of  property  shall  be  served  by  delivering  it  to  the  defendant  or  ngVI'sofi  1. 

3  by  leaving  it  for  him  as  hereinafter  provided;  and  an  original  summons  §:  s.  123.^^23. 

4  without  an  attachment  shall  be  served  by  reading  it  to  the  defendant,  r.  l.  leV,  I  ig! 

5  by  delivering  to  him  a  copy  thereof  attested  by  the  officer  who  serves  ll/Mass.'^ies. 

6  it  or  by  leaving  such  copy  for  him  as  hereinafter  provided. 

135  Mass.  411.  145  Mass.  340.  171  Mass.  303. 

1  Section  30.    The  separate  summons  may  be  served  at  any  time  Same  subject. 

2  after  the  attachment  has  been  made,  if  it  is  served  the  number  of  days  g-  s.  123,  §  24. 

3  before  the  return  day  required  for  the  service  of  the  original  writ;   and  r.  l.  leV,  1 3a 

4  a  certificate  of  the  service  of  the  summons  shall  be  endorsed  on  the 

5  original  writ. 

1  Section  31.     If  the  summons  is  not  served  personally  on  the  de-  Service  by 

2  fendant,  the  original  or  a  copy,  as  the  case  may  be,  shall  be  left  at  his  i7™f.'2o?§  1. 

3  last  and  usual  place  of  abode,  if  he  has  any  within  the  commonwealth  "It^W.^' 

4  known  to  the  officer.     If  he  has  none,  it  shall  be  left  with  his  tenant,  liH'.io, 

5  agent  or  attorney,  if  he  has  any  within  the  commonwealth  known  to  ^^f'y^i,  §25. 

6  the  officer.     If  he  has  no  such  last  and  usual  place  of  abode  and  no  p  «■  i6i_'  |  aj- 

7  tenant,  agent  or  attorney,  no  service  on  him  shall  be  required  except  as  6  bush.  354. 

8  provided  in  the  three  following  sections. 

13  Gray,  270.  131  Mass.  339.  144  Mass.  10.  188  Mass.  80. 

15  Gray,  353.  140  .Mass.  488.  147  Mass.  536.  230  Mass.  254. 

1  Section  32.     If  an  absent  defendant  whose  property  has  been  at-  Service  of  sum- 

2  tached  is  sued  with  one  or  more  others  on  a  joint  contract,  and  he  has  defendant,  if 

3  no  such  last  and  usual  place  of  abode  and  no  tenant,  agent  or  attorney,  ™;^'^'™<i''°* 

4  within  the  commonwealth,  the  summons  for  him  shall  be  left  with  one  r.'^s."  go,' §  46. 

5  of  the  co-defendants,  if  there  is  any  within  the  commonwealth. 

G.  S.  123.  §  26.  R.  L.  167.  §  32.  3  Gray,  508. 

P.  S.  161,  §32.  6  Cush.  354. 

1  Section  33.     If  the  tenant  in  a  real  action  is  out  of  the  common-  Service  in  real 

2  wealth  and  has  no  last  and  usual  place  of  abode  here  known  to  the  Ibsent  tenant. 
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1700-1. 20,  §  2.  demandant,  the  summons  or  an  attested  copy  shall,  in  addition  to  any  3 

ai.  i23,S*27.  other  service  required,  be  left  for  him  with  the  tenant  or  occupant,  if  4 

R.  l/iot.Vss.  any.  of  the  land  demanded;  otherwise,  it  shall  be  left  in  a  conspicuous  5 

place  on  the  land.  6 


11  Met.  370, 
2  Gush.  32. 


Further  notice 
to  absent 
defendant. 
R.  S.  90,  §  48. 
G.  S.  123,  §  28. 
P.  S.  161,  §  34. 
R.  L.  167,  §34. 
1908,  528,  §  1. 
11  Met.  370. 

9  Gray,  311. 

10  Gray,  164. 


Section  34.    If  the  defendant  is  out  of  the  commonwealth,  or  if  his  1 

residence  is  not  known  to  the  officer,  and  no  personal  service  is  made  2 

on  him  or  on  his  agent  appointed  under  section  five  of  chapter  two  hun-  3 

dred  and  twenty-seven,  he  shall,  in  addition  to  the  service  herein  pre-  4 

scribed,  be  entitled  to  further  notice  of  the  action  as  provided  in  said  5 

chapter.  6 

12  Gray,  198.  4  Allen,  94.  105  Mass.  93.  188  Mass.  80. 


Officer  to  state 
in  return  place 
of  leaving 
summons,  etc. 
1909.  116. 


Section  35.    When  a  writ,  bill,  petition  or  complaint  in  law  or  1 

equity,  or  any  order  thereon,  is  served  by  an  officer  by  leaving  the  2 

summons,  subpoena  or  copy  thereof  at  the  last  and  usual  place  of  abode  3 

of  any  person,  the  officer  serving  the  same  shall  state  in  his  return  the  4 

place  as  definitely  as  is  practicable,  giving,  if  possible,  the  street  and  5 

number,  where  service  was  made.  6 


Service  on  cor- 
porations, etc., 
by  copy,  etc. 
1913,  611,  §4. 
1915,  23. 


Section  36.  Process  against  a  county,  city,  town,  corporation,  body 
corporate,  joint  stock  association,  voluntary  association  described  in 
chapter  one  hundred  and  eighty-two,  parish  or  religious  society,  pro- 
prietors of  wharves,  general  fields  or  real  estate  lying  in  common,  who 
are  incorporated,  executor,  administrator,  guardian,  conservator,  re- 
ceiver, trustee  or  assignee  shall  be  served  by  copy  or  by  copy  and 
summons. 


Actions  against 
corporations, 
person  upon 
whom  service 
shall  be  made. 
1833,  124. 
1835,  115. 
R.  S.  90, 
§§42,43. 
G.  S.  123, 
§§  29,  30. 
1865,  136. 
P.  S.  161 
§5  35,36. 
R.  L.  167, 
§§35,36. 
1913,  309. 
1920,  591, 
1926,  255. 
4  Allen,  357. 
173  Mass.  28. 
201  Mass.  557. 
224  Mass.  379. 
253  Mass.  205. 


§2. 


Section  37.  In  an  action  against  a  county,  city,  town,  parish  or 
religious  society,  or  against  the  proprietors  of  wharves,  general  fields  or 
real  estate  lying  in  common,  who  are  incorporated,  service  shall  be  made 
upon  the  treasurer  thereof,  or  if  no  treasurer  is  found,  upon  one  of  the 
county  commissioners,  the  city  clerk  or  one  of  the  aldermen,  the  town 
clerk  or  one  of  the  selectmen,  upon  one  of  the  assessors  or  standing  com- 
mittee of  the  parish  or  religious  society,  or  upon  one  of  the  proprietors 
of  such  land  or  other  estate,  as  the  case  may  be.  If  there  are  no  such  8 
officers  as  are  mentioned  in  this  section,  service  shall  be  made  upon  one  9 
of  the  inhabitants  of  the  county,  city  or  town,  or  upon  one  of  the  mem-  10 
bers  of  the  corporation.  In  an  action  against  a  domestic  corporation  11 
other  than  those  mentioned  heretofore  in  this  section,  service  shall  be  12 
made  upon  the  president,  treasurer,  clerk,  cashier,  secretary,  agent  or  13 
other  officer  in  charge  of  its  business,  or,  if  no  such  officer  is  found  within  14 
the  county,  upon  any  member  of  the  corporation.  15 


Service  on 
foreign  cor- 
porations. 

1906.  269. 

1907.  332. 
1913.  2.57. 
224  Mass.  379. 
228  Mass.  584. 
239  Mass.  334. 
254  Mass.  569. 


Section  38.     In  an  action  against  a  foreign  corporation,  except  an  1 

insurance  company,  which  has  a  usual  place  of  business  in  the  common-  2 

wealth,  or,  with  or  without  such  usual  place  of  business,  is  engaged  in  or  3 

soliciting  business  in  the  commonwealth,  permanently  or  temporarily,  4 

service  may  be  made  in  accordance  with  the  provisions  of  the  preceding  5 

section  relative  to  service  on  domestic  corporations  in  general,  instead  6 

of  upon  the  commissioner  of  corporations  and  ta.xation  under  section  7 

three  of  chapter  one  hundred  and  eighty-one.  8 
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1  Section  .39.     In   an   action   against   a   foreign   insurance    company  Service  on 

,.  ...  "^  .,  .  1  J  foreign  insur- 

2  transacting  business  in  this  commonwealth,  service  may  be  made  upon  ance  company. 

3  an  agent  of  the  company,  licensed  as  such  in  the  commonwealth,  who,  132^^88: 432. 

4  having  authority  to  issue  poHcies  and  bind  risks  for  the  company,  has  ^  Mass!  ih. 

5  issued  the  policy  the  liability  on  which  is  sought  to  be  enforced,  or  an 

6  agent  who  lives  or  has  his  usual  place  of  business  in  the  county  and  has 

7  control  over  or  superintendence  of  subordinate  agents  of  the  company, 

8  instead  of  on  the  commissioner  of  insurance  under  clause  third  of  section 

9  one  hundred  and  fifty-one  of  chapter  one  hundred  and  seventy-five. 

1  Section  39A.     In  an  action  against  insurance  companies  severally  service  on 

2  liable  upon  a  policy  of  insurance  issued  under  section  one  hundred  and  sli^an^e'ram- 

3  two  A,  one  hundred  and  eleven  A  or  one  hundred  and  seventeen  A  of  ^11";"^  jTntiy 

4  chapter  one  hundred  and  seventy-five,  or  jointly  and  severally  liable  fi°iJ,|^''"^"y 

5  upon  a  policy  of  insurance  issued  under  said  section  one  hundred  and  }92|'  jss,  §  5. 

6  eleven  A,  or  in  a  suit  against  insurance  companies  brought  by  a  judg-  igis!  so, '§  4. ' 

7  ment  creditor  under  section  one  hundred  and  thirteen  of  said  chapter  one 

8  hundred  and  seventy-five  and  clause  ten  of  section  three  of  chapter  two 

9  hundred  and  fourteen  under  a  policy  of  liability  insurance  issued  under 

10  said  section  one  hundred  and  eleven  A,  service  upon  any  one  of  said 

11  companies  shall  be  a  valid  and  sufficient  service  upon  all  of  such  com- 

12  panics  as  are  named  in  the  process.     Such  service,  if  on  a  domestic  com- 

13  pany,  shall  be  made  in  the  manner  provided  in  this  chapter  and,  if  on  a 

14  foreign   company,    in   the   manner   provided   in   section   thirty-nine   of 
1.5  this  chapter,  or  in  the  third  clause  of  section  one  hundred  and  fifty-one 

16  and  section  one  hundred  and  fifty-four  of  said  chapter  one  hundred  and 

17  seventy-five. 

1  Section  40.     In  an  action  against  a  voluntary  association  or  trust  ^"^^^°^i^^. 

2  described  in  section  one  of  chapter  one  hundred  and  eighty-two,  engaged  tary  associa- 

3  in  business  in  the  commonwealth,  service  may  be  made  upon  any  trustee  i9i6,'  184. 

4  or  like  officer  thereof. 

1931,  426,  §  295. 

1  Section  41.     A  writ  of  original  summons  or  subpoena  issued  in  a  suit  Service  of  aum- 

2  in  equity  shall  be  served  the  same  number  of  days  before  the  return  day  in  equity. 

3  and  in  the  same  manner  as  an  original  writ  in  an  action  at  law  in  the  §§ii8.  ii9. 

4  same  court. 

G.  S.  123,  §  31.  P.  S.  161,5  37.  R.  L.  167,  §37. 

attachment   of   property  —  GENERAL   PROVISIONS. 

1  Section  42.     All  real  and  personal  propertv  liable  to  be  taken  on  Property  liable 

'  ,  e  •  ^  .to  attachment. 

2  execution,  except  such  personal  property  as,  from  its  nature  or  situa-  1735-6, 9.  §  1. 

3  tion,  has  been  considered  as  exempt  according  to  the  principles  of  the  1793!  77!  §  3. 

4  common  law  as  adopted  and  practiced  in  the  commonwealth,  and  ex-  fi,^'  ^°'  ^^  ^^' 

5  cept  as  provided  in  the  three  following  sections,  may  be  attached  upon  J||^;  Hf  *  ^■ 

6  the  original  WTit  in  any  action  in  which  debt  or  damages  are  recoverable,  p  |  ig^i^'j^al^- 

7  and  may  be  held  as  security  to  satisfy  such  judgment  as  the  plaintiff  may  |^jj;^i'^^y  ^^■ 
S  recover;  but  no  attachment  of  land  shall  be  made  on  a  writ  returnable  11  Mats.  isi. 
9  before  a  district  court  unless  the  debt  or  damages  demanded  therein  3  pick'ses.  ' 

10  exceed  twenty  dollars. 

16  Pick.  144.  101  Mass.  105.  230  Mass.  197. 

2  Met.  510.  106  Mass.  505.  233  .Mass.  481. 

lOCush.  269.  119  .Mass.  241.  242  Mass.  321. 

8  Gray,  517.  190  Mass.  522.  256  .Mass.  250. 

14  Gray,  220.  198  Mass.  315.  258  Mass.  402. 

8  Allen,  583.  214  Mass.  466.  267  Mass.  274. 

99  Mass.  172.  225  Mass.  217.  272  Mass.  334. 
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Attachment  of 
cars  and 
vessels. 
1875,  144, 
P.  S.  161. 
R.  L.  167 
1906.  463, 
§61. 

140  Mass.  131 
187  Mass.  596, 
220  Mass.  285, 


§39. 
§39. 
I, 


Section  43.     Railroad  cars  and  engines  and  street  railway  cars,  in  1 

use  and  making  regular  passages  on  railroads  or  railways,  and  steam-  2 

boats  so  in  use  upon  water  routes,  shall  not  be  attached  upon  mesne  .3 

process  unless  the  officer  who  makes  the  attachment  has  first  demanded  4 

of  the  owners  or  managers  thereof  other  property,  upon  which  to  make  5 

it,  equal  in  value  to  the  ad  damnum  in  the  writ,  and  such  owners  or  6 

managers  have  refused  or  neglected  to  comply  with  said  demand ;  except  7 

that  a  steamboat  so  in  use  may  be  attached,  if  the  attachment  is  made  8 

more  than  forty-eight  hours  before  its  fixed  time  of  departure.     Such  9 

attachment  shall  be  void  unless  the  officer  certifies  in  his  return  that  he  10 

has  made  such  demand  and  that  the  owners  or  managers  have  refused  11 

or  neglected  to  comply  therewith.  12 


blfi^nseneTin"  SECTION  44.  No  ship  or  vesscl  shall  be  attached  on  mesne  process  in 
belore'auach-  ^^  actiou  at  law  uulcss  a  declaration  is  inserted  in  the  writ  before  serv- 
ment  of  ship      ice  thcrcof,  uor  unless  the  plaintiff  or  a  person  in  his  behalf  makes  affi- 

or  VCSS01 

issi.  124.         davit  and  proves  to  the  satisfaction  of  a  justice  of  a  court  or  a  master  in 
R  L.  167,  §  39.  chancery  that  he  has  a  good  cause  of  action  and  reasonable  expectation 
§^296.^^^'         of  recovering  an  amount,  exclusive  of  all  costs,  equal  to  at  least  one  third 
the  damages  demanded  in  such  writ,  which  affidavit  and  the  certificate 
of  the  magistrate  that  he  is  satisfied  that  the  same  is  true  shall  be  an- 
nexed to  the  writ. 


newspa'pe?^  SECTION  45.     The  prcss,  type,  stands,  cases,  paper  and  other  per- 

lfgQ%Tj  sonal  property  used  in  printing  and  publishing  newspapers  shall  not, 

R.  h.  167,  §  40.  within  forty-eight  hours  previous  to  the  issue  of  any  edition  of  a  news- 
paper, be  attached  upon  mesne  process  unless  the  officer  who  makes 
the  attachment  has,  at  least  twenty-four  hours  previously  thereto,  de- 
manded of  the  owners  or  managers  thereof  other  property,  upon  which 
to  make  it,  equal  in  value  to  the  amount  of  the  ad  damnum  of  the  writ 
and  such  owners  or  managers  have  refused  or  neglected  to  comply  with 
such  demand.  Such  attachment  shall  be  void  unless  the  officer  certifies 
in  his  return  that  he  has  made  such  demand,  the  time  when  it  was  made 
and  that  it  has  not  been  complied  with.  Such  attachment,  made  after  11 
such  demand,  shall  take  effect  from  the  time  demand  was  made,  so  as  to  12 
take  priority  of  any  mortgage,  pledge,  conveyance  or  attachment  made  13 
subsequent  to  such  demand.  14 


9 
10 


Attaching 
officer  may 
require 
security. 
1921,  425,  §  1. 


Section  4.5A.     If  there  is  reasonable  doubt  as  to  the  ownership  of  1 

personal  property  or  as  to  its  liability  to  be  attached  on  mesne  process,  2 

before  or  after  the  attachment  has  been  made,  the  officer  may  require  3 

sufficient  security  from  the  plaintiff  to  indemnify  him  for  attaching  or  4 

continuing  to  hold  the  same.     If  sufficient  security  is  not  furnished  5 

within  a  reasonable  time  after  the  officer  has  made  a  written  demand  6 

upon  the  plaintiff  or  his  attorney,  the  officer  may  refuse  to  attach  such  7 

property  or,  if  he  has  attached  it,  may  release  it  from  attachment,  with-  8 

out  liability  to  the  plaintiff'  therefor.  9 


Section  46.     Successive  attachments  may  be  made  upon  the  same     1 


Successive 
attachments  on  , 

the|!»™e  Tss'    ^'"^^  "y  °"^  ^^  more  officers  and  ni  one  or  more  counties,  before,  but  not    2 
G.  s.  i2i3,  §  33.  after,  service  of  the  summons.  3 


p.  S.  161,   5  40. 


R.  L.  167,  §  41. 
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1  Section  47.     Personal  property  which  has  been  attached  or  taken  on  Successive 

2  execution  by  a  constable  may  be  further  attached  or  taken  on  execution  different^wriu." 

3  by  a  deputy  sheriff  or  other  competent  officer,  upon  any  writ  of  attach-  R™'ifi\°§4i 

4  ment  or  execution  which  such  constable  is  not  qualified  to  serve;   and  ?io^Mas3.' 90^" 

5  thereupon  such  constable  shall  make  return  u])on  and  deliver  his  writ 

6  or  execution,  with  the  j)ossession  of  the  pro])erty,  to  such  deputy  siieritY 

7  or  other  officer,  who  shall  complete  the  service  thereof.     If  such  writ  of 

8  attachment  has  been  returnetl  into  court,  the  constable  shall  file  in  the 

9  case  a  certificate  of  the  fact  of  such  surrender  of  possession. 

1  Section  4S.     The  officer,  if  necessary,  may  appoint  a  keeper  of  per-  Keeper. 

2  sonal  property  which  has  been  attached  or  taken  on  execution,  and  in  §§'i.£ "' 

3  such  case  shall,  upon  the  written  request  of  the  defendant,  remove  such  r.  l.'iot.Vw. 

4  property  or  the  keeper  without  unreasonable  delay. 

16  Pick.  144.  1.5.3  Mass.  259.  20S  Mass.  579.  258  Mass.  264. 

122  Mass.  541.  194  Mass.  317.  245  Mass.  204. 


1  Section  49.     Personal  property  which  has  been  attached  may,  sub-  Property  to 

2  ject  to  the  preceding  section,  be  kept  on  the  premises  where  it  is  found,  prlTmiLs^n  cer- 

3  unless  the  owner  or  occupant  of  the  premises  in  writing  requests  the  587°8!'272,  §  3. 

4  officer  to  remove  his  keeper  therefrom;  and  if  the  defendant  in  writing  r  1 'fgYVIi. 

5  requests  the  officer  to  allow  property  which  has  been  attached  on  the  Jgi'^^iYg/^gy 
T)  premises  of  the  defendant  to  remain  there  until  he  may  give  bond  to  120  Mass.  228. 

7  dissolve  the  attachment,  the  property  shall  not  be  removed  until  he  has  155  Mass!  259! 

8  had  reasonable  opportunity  to  give  such  bond. 

208  Mass.  579. 

1  Section  50.     If  an  attachment  is  made  of  articles  of  personal  property  Attachment  of 

2  which,  by  reason  of  their  bulk  or  for  other  cause,  cannot  he  immediately  r.  s.  90,  §§'33, 

3  removed,  a  certified  copy  of  the  writ,  without  the  declaration,  and  of  g.'s.  123,  §  57. 

4  the  return  of  the  attachment,  may,  within  three  days  after  the  attach-  r.  l.wV.^^. 

5  ment,  be  deposited  in  the  office  of  the  clerk  of  the  town  where  it  is  made;  |  ^j^t  |g-- 

6  and  such  attachment  shall  be  as  valid  and  eff'ectual  as  if  the  articles  had  *  Cush.  425. 

7  been  retained  in  the  possession  and  custody  of  the  officer. 

4  Allen,  329.  140  Mass.  131.  177  Mass.  526. 

10  Allen,  414.  1,50  Milss.  158.  191  Mass.  494. 

lis  Mass.  502.  157  Mass.  384.  208  Mass.  579, 

119  Mass.  241.  170  Mass.  142.  210  Mass.  90. 

1  Section  .51.     The  clerk  of  the  town  shall  receive  and  file  all  such  Same  subject. 

2  copies,  noting  thereon  the  time  when  received,  and  keep  them  safely  in  g!  s!  123,  §  as. 

3  his  office,  and  also  enter  a  memorandum  thereof,  in  the  order  in  which  r'.l.'iw,  §46. 

4  they  are  received,  in  the  books  kept  for  recording  mortgages  of  per.sonal 

5  property.     Such  entry  shall  contain  the  names  of  the  parties  to  the  ac- 

6  tion  and  the  date  of  the  entry.     The  clerk's  fee  for  this  service  shall  be 

7  twenty-five  cents,  which  shall  be  paid  by  the  officer  and  included  in  his 

8  charge  for  the  service  of  the  writ. 

1  Section  52.     If  personal  property  has  been  sold  or  disposed  of  by  Attachmejit  of 

2  consent  of  the  parties,  or  after  an  appraisal  as  hereinafter  provided,  the  property  sold. 

3  proceeds,  while  remaining  in  the  hands  of  the  officer,  shall  be  liable  to  r.  s.'go!  §§71, 

4  be  further  attacheil  by  him  as  the  pro])erty  of  the  original  defendant,  in  Qg  123,  §34. 

5  the  manner  in  which  the  property  itself  might  have  been  attached;   and  p^-  f,- /jIV,  I47: 

6  shall  be  held  and  disposed  of  in  the  same  manner  as  if  the  attachment 

7  had  been  made  on  the  property  itself  before  the  sale  thereof.     The  fore- 

8  going  provision  shall  not  prevent  the  officer  from  paying  over  to  the 
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defendant  the  surplus  of  the  proceeds  of  such  sale,  after  retaining  9 
enough  to  satisfy  all  the  attachments  actually  existing  at  the  time  of  10 
such  payment.  11 


fttediment  SECTION  53.     Property  which  has  been  replevied  from  an  officer  who 

rlpievied"  ^^^  attached  it  shall  be  considered  as  remaining  in  his  custody  and 
G  I' i°3^^35  control  so  as  to  be  liable  to  further  successive  attachments,  as  if  it  had 
p.'  s.  161,'  §  45.  remained  in  his  possession. 

R.  L.  167.  §  48. 


fepievi^iilbie        SECTION  54.     If  there  is  judgment  for  a  return  of  the  property  so  1 

r'^s''9o';§  100.  replevied,  the  plaintiff  in  replevin  and  his  sureties  shall  be  liable  for  the  2 

p' I' m' iw'  ^'hole  of  the  property  or  the  value  thereof,  although  the  attachment  for  .3 

R.  L.  167,  §  49.  which  it  is  finally  held  was  made  after  the  property  was  replevied.  4 


aftlTdeath'  Section  55.     If  an  officer  dies  or  is  removed  from  office  while  an 

etc.,  of  first       attachment  which  he  has  made  remains  in  force,  the  attached  propertv, 

£1  tt3.cn  IQIE  111' 

officer.  whether  replevied  or  remaining  in  possession  of  the  officer  or  of  his 

g'.  s.  123,  §  37!  executor  or  administrator,  may  be  further  attached  bv  any  other  officer 

■p      £1      1(21       K   A"!  ■'  M  »  t/ 

R.  L.  167,  §  50.  so  as  to  bind  it  or  its  proceeds,  as  if  the  later  attachment  had  been 
made  by  the  first  mentioned  officer. 


Proceedings 
such  case. 
R.  ,S.  90. 
§§  102,  103. 
G.  S.  123,  § 
P.  S.  161,  § 
R.  L.  167,  § 


Section  56.  The  officer  who  makes  such  later  attachment  shall  not  1 
take  the  property  itself,  but  he  shall  make  a  return  of  an  attachment  2 
||-  in  the  common  form,  stating  by  whom  the  property  was  previously  3 
51.  attached,  and,  if  it  has  not  been  replevied,  shall  leave  a  certified  copy  4 
of  the  writ,  without  the  declaration,  and  of  the  return  of  that  attach-  5 
ment  with  the  former  officer,  if  living,  or,  if  he  is  dead,  with  his  execu-  6 
tor  or  administrator  or  whoever  then  has  possession  of  the  property.  If  7 
the  property  has  been  replevied,  and  the  officer  who  made  the  original  8 
attachment  is  dead,  such  copy  shall  be  left  with  his  executor  or  ad-  9 
ministrator  or  with  the  plaintiff  in  replevin.  The  attachment  shall  be  10 
considered  as  made  when  such  copy  is  delivered  in  any  of  the  modes  11 
provided  in  this  section.  12 


mgfepwied"'"      Section  57.     Property  which  has  been  replevied  from  an  attaching  1 

R^s^go  §  104  officer  shall  not  be  further  attached  as  the  property  of  the  original  de-  2 

p  s'  i6i'  1 49'  ^^i^'^^nt  in  any  manner  other  than  is  provided  in  the  four  preceding  3 

R.  L.  167'.  §  52!  sections  and  in  section  forty-seven,  so  long  as  it  is  held  by  the  plaintiff  4 

in  replevin  or  by  any  person  holding  under  him,  unless  the  original  5 

defendant  has  acquired  a  new  title  thereto.  6 


Section  58.     Property  which  has  been  attached  by  an  officer,  whether 


Attachment  to 
continue  after 

fac^hfng'offi'cer.  '"  ^is  custody  at  his  death  or  taken  from  him  by  replevin  or  otherwise, 
G  I  123^^40  ^^^  ^'^°  ^'^  claims  for  damages  to  property  so  taken  from  him,  shall 
P  ?  'ilV  I  fo-  remain  subject  to  the  attachment  as  if  the  officer  had  lived,  and  shall 
not  be  considered  as  assets  in  the  hands  of  his  executor  or  administrator. 


R.  L. 


diectivTfOT  Section  59.     Property  which  has  been  attached  shall  be  held  for  1 

after^iudgment  thirty  davs  after  final  judgment  for  the  plaintiff  or  claimant  so  that  it  2 

i7o\-2*5'  5 11  '^^■^  ^^  taken  on  execution,  unless  the  attachment  is  sooner  dissolved;  3 

1784, 28, '§  11.  ■  but  if  attached  in  Nantucket  county  and  judgment  is  rendered  in  an-  4 
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5  other  countv,  or  if  judgment  is  rendered  in  Nantucket  county  and  it  was  isoe,  107. 

6  attached  in  another  county,  it  shall  be  held  in  like  manner,  subject  to  a.  s.  123,  §  42. 

7  the  same  condition,  for  sixty  days  after  final  judgment. 

p.  S.  Itil,  §  52.  106  Mass.  505.  233  Mass.  481. 

R.  L.  Ifi7,  §  55.  118  Mass.  514.  240  Mass.  1. 

11  Mass.  204.  198  Mass.  37. 

1  Section  60.     Property  which  has  been  attached  in  suits  in  equity  same  in  equity 

2  shall  be  held  for  thirty  days  after  the  right  of  appeal  from  a  final  decree  aUe'r  Hght  of*^ 

3  expires.     If  an  appeal  is  claimed  from  a  final  decree  and  subsequently  expfrcd''^^ 

4  waived  or  dismissed,  property  attached  in  the  suit  shall  be  held  until  {FJi'/^/ss 

5  thirty  days  after  such  waiver  or  dismissal,  and  the  time  for  doing  any  ^^g^  HI-  H^- 

6  act  or  thing  ordered  to  be  done  within  a  specified  period  from  the  entry  224  Mass!  501. 

7  of  the  final  decree  shall  be  computed  from  the  date  of  such  waiver  or 

8  dismissal. 

1  Section  61.     "Final  judgment",  as  used  in  sections  fifty-nine,  one  Final  judgment 

2  hundred  and  fifteen,  one  hundred  and  twenty,  one  hundred  and  twenty-  r''  s.%o.  §  27. 

3  five  to  one  hundred  and  twenty-seven,  inclusive,  shall  mean  that  which  p.  i.  lii' i 5s.' 

4  is  rendered  in  the  original  action,  whether  upon  appeal  or  otherwise,  and  f67^MiM!  22?' 

5  not  such  as  may  be  rendered  upon  a  writ  of  error  or  writ  of  review.  1^4  Mass.  349. 


attachment  of  real  estate  and  leaseholds. 

1  Section  62.     In  attaching  land,  or  a  right  or  interest  therein,  the  Attachment  of 

2  officer  need  not  enter  upon  the  land  or  be  within  view  of  it.    In  attach-  leaseholds. 

3  ing  leasehold  estates,  the  officer  shall  state  in  his  return  in  general  terms  f847,  leV.S^s- 

4  the  leasehold  property  attached. 

G.  S.  123,  §  50.  10  Mass.  421.  2  Met.  510.  13  Met.  200. 

P.  S.  161,  §61.  13  Mass.  128.  10  Met.  138.  142  Mass.  206. 

R.  L.  167,  §  58.  11  Pick.  341. 

1  Section  63.     No  attachment  on  mesne  process  of  land  or  of  any  Deposit  of  copy 

2  leasehold  estate  shall  be  valid  against  a  subsequent  attaching  creditor,  r.  s"9'o,  §  28. 

3  or  against  a  subsequent  purchaser  in  good  faith  and  for  value,  unless  \ll^[  llj_  5  3. 

4  the  officer  deposits  a  certified  copy  of  the  original  writ,  without  the  fgyl;  264. 1 1.^' 

5  declaration,  and  so  much  of  his  return  thereon  as  relates  to  the  attach-  t?"'i^gY'/62 

6  ment  of  the  estate,  in  the  registry  of  deeds  for  the  county  or  district  1889,401. 

7  where  the  land  lies. 

R.  L.  167,  5  59.  10  Met.  138.  129  Mass.  27.  262  Mass.  284. 

1  Met.  212.  11  Met.  244.  240  Mass.  225. 

1  Section  64.    The  officer  who  makes  such  attachment  shall  deposit  Duty  of  officer. 

2  such  copy  in  the  registry  of  deeds. 


1838,  186. 

G.  S.  123, 

§52.    ■ 

PS.  161.  §63. 

129  Mass.  27. 

1839,  89. 

1870,  264, 

§1. 

R.  L.  167,  §  60. 

240  Mass.  225. 

1847,  267,  i  3. 

1873,  297, 

§1. 

1  Section  65.    The  register  of  deeds  shall  note  on  every  such  copy  the  Duty  of 

2  day,  hour  and  minute  of  its  receipt,  and  shall  file  it  in  his  office.    He  shall  R^s.'go,  §  so. 

3  also  enter  in  a  book  which  he  shall  keep  for  that  purpose  the  name  of  the  ^*^|;  123,'  §  53. 

4  plaintiff  and  the  name  or  names  of  each  defendant  whose  land  is  attached  J||°'  ^^|;  1 1 

5  as  the  same  appear  in  such  copy,  the  time  when  the  altachment  was  made  p-  |-  161.  §  64. 

6  and  the  time  when  the  copy  was  deposited.    His  fees  may  be  taxed  as  §6i. 

7  part  of  the  plaintiff's  costs.    If  a  dissolution  of  an  attachment  which  has  lo'Aiien,  '491. 
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118  Mass.  517. 
130  Mass.  16. 


been  so  entered  in  a  registry  of  deeds  appears  of  record  in  the  court  in  8 

which  the  action  is  pending,  the  clerk  of  such  court  shall  forward  to  such  9 

register  a  certificate  of  such  dissolution,  stating  how  such  dissolution  was  10 

made,  and  the  register  shall  file  the  certificate  with  the  copy  of  the  writ  11 

and  shall  make  an  entry  thereof  in  his  docket  of  attachments.  12 


when  attach- 
ment takes 
effect. 

R.  S.  90,  §  29. 
G.  S.  123,  §54. 
1860,  70. 
P.  S.  161,  §  65. 
R.  L.  167,  §  62. 
1907,  370. 
1929,  131,  §  1. 
10  Allen,  494. 
129  Mass.  27. 
158  Mass.  385. 

262  Mass.  284. 

263  Mass.  371. 


Section  66.  If  the  copy  of  the  writ  is  deposited,  as  aforesaid,  within  1 
three  days  after  the  day  when  the  attachment  was  made  the  attachment  2 
shall  take  effect  from  the  time  it  was  made,  otherwise,  from  the  time  when  .3 
the  copy  is  so  deposited;  but  attachments  of  land,  and  of  leasehold  4 
estates  which  have  an  original  term  of  more  than  seven  years,  shall  in  no  5 
case  be  valid  against  purchasers  in  good  faith  and  for  value,  other  than  6 
parties  defendant,  before  the  time  when  the  copy  is  deposited  as  aforesaid,  7 
and  no  attachment  shall  be  valid  against  such  purchasers  as  to  any  par-  8 
ticular  parcel  of  land,  or  as  to  any  particular  leasehold  estate  as  aforesaid,  9 
in  any  case  where  the  name  of  the  owner  thereof  under  which  he  acquired  10 
title  thereto  as  appears  on  the  public  records  is  not  included  in  the  writ  11 
unless  the  writ  is  seasonably  amended  to  include  such  name  and  then  12 
only  from  the  time  when  a  correspondingly  amended  copy  is  deposited  as  13 
aforesaid.  14 


Attachment  of 
land  fraudu- 
lently con- 
veyed, etc. 
1844,  107,  §  2. 
1855,  453. 
G.  S.  123,  §  55. 
P.  S.  161,  §  66. 
R.  L.  167,  §  63. 

1918,  257, 
§425. 

1919,  5. 

1920,  2. 

6  Gray,  520. 
11  Gray,  217. 
9  Allen.  101. 
99  Mass.  478. 
118  Mass.  517. 
128  Mass.  427. 
130  Mass.  578. 
147  Mass.  23. 
189  Mass.  390. 
225  Mass.  217. 
230  Mass.  197. 
233  Mass.  158. 
267  Mass.  274. 


Section  67.     If  an  attachment  on  mesne  process  is  made  of  land,  or  1 

of  a  right  or  interest  therein,  which  has  been  fraudulently  conveyed  by  2 

the  debtor  to  a  third  person,  or  which  has  been  purchased  by  the  debtor,  3 

or  the  purchase  money  of  which  has  been  directly  or  indirectly  paid  by  4 

him,  and  the  title  thereto  has  been  retained  in  the  vendor  or  conveyed  5 

to  another  person,  with  the  intent  and  for  the  purpose  of  fraudulently  6 

securing  the  land  from  attachment  by  a  creditor  of  such  debtor,  or  with  7 

the  intent  and   for  the  purpose  of  delaying,   defeating  or  defrauding  8 

creditors,  or  which  is  held  on  a  trust  for  the  debtor,  express  or  implied,  9 

whereby  he  is  entitled  to  a  present  conveyance,  it  shall  not  be  valid  10 

against  a  subsequent  attaching  creditor,  or  against  a  subsequent  pur-  11 

chaser  in  good  faith  and  for  value,  unless  the  officer  in  addition  to  the  12 

return  required  by  sections  sixty-two  and  sixty-three  also  returns  a  brief  13 

description  of  the  land  which  has  been  attached,  by  its  locality,  situation,  14 

boundaries  or  otherwise  as  known  to  him,  and  the  names  of  the  persons  15 

in  whom  the  record  or  legal  title  stands.  16 


Entry  of  name 
of  holder  of 
legal  title,  etc. 
1844,  107,  §  3. 
G.  S.  123,  §  56. 
1870,  264,  §  1. 
1873,  297,  §  1. 
P.  S.  161,  §  67. 
R.  L.  167,  §  64. 
118  Mass.  517. 
189  Mass.  390. 


Section  68.  The  register  in  such  case,  in  addition  to  the  names  of 
the  parties  to  the  writ  which  he  is  required  to  enter  as  provided  in 
section  sixty-five,  shall  also  enter  in  his  docket  of  attachments  the 
names  of  the  persons  in  whom  the  record  or  legal  title  stands,  as  re- 
turned by  the  oflScer,  in  the  same  manner  as  if  the  estate  of  such  persons 
were  attached  as  defendants  in  the  writ. 

225  Mass.  217. 


Duties  of  Section  69.     Registers  of  deeds  shall  perform  the  same  duties  rela- 

registers  as  to  .  ^  .„•(*•  i  i 

papersin  tivc  to  the  filing  and  entering  or  copies  oi  writs  and  other  papers  in 

United  states     actions  Commenced  in  the  courts  of  the  United  States  which  affect  the 
1873,^297,  §  3.    title  to  land  by  att.tchment  or  otherwise  as  are  required  relative  to  the 
R.  L.  167. 1  tf.  filing  and  entering  of  such  papers  in  such  actions  commenced  in  the 
courts  of  the  commonwealth. 
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1  Section  70.     An  attachment  of  land  which  is  subject  to  a  mortgage  Attachment  of 

2  or  other  encumbrance  shall,  if  the  mortgage  ig  redeemed  or  the  encum-  ™nd™  '" 

3  brance  is  removed  before  the  levy  of  the  execution,  hold  the  land  dis-  r.'s'9oJ§32.' 

4  charged  of  the  mortgage  or  encumbrance,  and  execution  may  be  levied  p.|.  leT.'/s"' 

5  in  the  same  manner  and  with  the  same  effect  as  if  it  had  never  existed.       foeVatI:  sol*' 


9 


ATTACHMENT    OF   SHARES    OF   STOCK. 
ECTION   71.      fc 

law. 


1      Section  71.     Shares  of  stock  shall  not  be  attached  in  an  action  at  Attachment  of 

snares  oi  SvOc&« 


1910.  171.  §  13.  222  Mas3.  27.  234  Mass.  279. 


ATTACHMENT   OF   PROPERTY   IN   POSSESSION   OF   BAILEE. 

1  Section  72.     If  goods  are  delivered  to  a  carrier  or  other  bailee  by  No  attachment 

2  the  owner  or  by  a  person  whose  act  in  conveying  title  to  a  purchaser  in  forwhicir"  ^ 

3  good  faith  for  \alue  woukl  bind  the  owner  and  a  negotiable  document  docum^'rof 

4  of  title  is  issued  for  them,  they  cannot  thereafter,  while  in  the  possession  ^i'^'^jf„°g"'" 

5  of  such  bailee,  be  attached  by  trustee  process  or  otherwise,  or  be  levied  J9o^,  582.  §  26. 

6  upon,  unless  the  document  be  first  surrendered  to  the  bailee  or  its  negotia-  1910^,21*'  §  2*- 

.     .  ml        I      .,  I      11  1  11      1  11-  ,1  i        1    211  .Mass.  14d. 

7  tion  enjoined.    The  bailee  shall  not  l)e  compelled  to  deliver  up  the  actual  214  Mass.  466. 

8  possession  of  the  goods  until  the  document  is  surrendered  to  him  or  im-  234  Mass!  477! 

9  pounded  by  the  court. 

244  Mass.  425. 

1  Section  73.     Except  as  provided  in  the  preceding  section,  property  Attachment  of 

2  in  the  possession  of  a  carrier  or  warehouseman  may  be  attached  by  posSwn^of 

3  trustee  process  or  otherwise;   but  if  the  bill  of  lading  or  receipt,  though  ^^'arehoSseman. 

4  non-negotiable,  has  been  transferred,  and  the  carrier  or  warehouseman  {°°^;  |f|;  1 1|; 

5  notified  of  the  transfer,  the  title  of  the  transferee  shall  not  be  defeated  |ii  m^^s!  ue. 

6  by  an  attachment  in  a  suit  against  a  i)rior  owner  of  the  goods. 

234  Mass.  477. 
ATTACHMENT   OF   ENCUMBERED    PERSONALTY. 

1  Section  74.     Personal  property  of  a  debtor  which  is  subject  to  a  Attachment  of 

2  mortgage,  pledge  or  lien,  and  of  which  he  has  the  right  of  redemption,  proplrty"! 

3  may  be  attached  and  held  as  if  it  were  unencumbered,  if  the  attach-  r "I' gof '§  7I! 

4  ing  creditor  pays  or  tenders  to  the  mortgagee,  pledgee  or  holder  of  the  }?*t  Itl'.  1 62. 

5  property  the  amount  for  which  it  is  so  liable  within  ten  days  after  de-  r  l\*J;7,\''6*9. 

6  mand  as  hereinafter  provided. 

3  Met  268  106  Mass.  114.  ISS  Mass.  70. 

11  Met  226.  110  Mass.  28.  167,  365.  203  Mass.  480. 

13  Met  204.  119  Mass.  Xi5.  205  Mass.  576. 
1  Gush.  278.  122  Mass.  303.  217  Mass.  555. 
3  Cush.  306.  137  Mass.  132.  232  Mass.  428. 

10  Gray,  334.  142  Mass.  15.  253  Mass.  383,  472. 

14  Gray.  566.  143  Mass.  123.  258  Mass.  264. 
1  Allen,  29.  145  Mass.  277.  264  Mass.  519. 
6  Allen.  80,  295.  159  Mass.  203.  269  Mass.  303. 

1  Section  7.5.     The  mortgagee,  pledgee  or  holder  shall,  when  demand-  Mortgagee  to 

~    o      '   1  o  ^  ^    ^  ^  state  account. 

2  ing  payment  of  the  money  due  to  him,  state  m  writing  a  just  and  true  i82|,  m  §^3. 

3  account  of  the  debt  or  demand  for  which  the  property  is  liable  to  him  i844'.  us,  §  i'. 

4  and  deliver  it  to  the  attaching  creditor  or  officer.     If  the  same  is  not  p:s./6"'§75.' 

5  paid  or  tendered  to  him  within  ten  days  thereafter,  the  attachment  shall  ?3  p,ck%'2i.^°' 

6  be  dissolved,  the  property  shall  be  restored  to  him  and  the  attaching  125%"^'^^^' 
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3  Met.  144. 268.  Creditor  shall  be  liable  to  him  for  any  damages  he  has  sustained  by  the 

10  Met.  7.  J.J.       I.  ^ 

11  Met.  226.      attachment. 


12  Met.  308,  333. 

13  Met.  204. 

3  Cush.  306,  575. 
11  Cush.  348. 
1  Gray,  2.54. 

3  Gray,  490. 

4  Gray,  550. 
8  Gray,  218. 
10  Gray,  37. 

14  Gray,  123,  566. 
1  Allen,  29. 

3  Allen,  241.427. 
6  Allen,  80,  295. 
14  Allen,  222. 


98  Mass 
100  Mass 
103  Mass 

105  Mass 

106  Mass 

110  Mass 

111  Mass, 
125  Mass. 
136  Mass, 
140  Mass 
145  Mass 
151  Mass 
157  Mass 
166  Mass. 


510. 

323. 

335. 
.  49. 

114. 

28,  365. 

273 
„  164^  582. 

515. 

154. 

270,  571. 
.  497. 
.  228. 
.  1. 


170  Mass. 

517,  523. 

184  Mass. 

547. 

188  Mass. 

146. 

203  Mass. 

480. 

205  Mass. 

576. 

216  Mass. 

197. 

217  Mass. 

555. 

232  Mass. 

428. 

244  Mass. 

447. 

253  Mass. 

472. 

255  Mass. 

270. 

258  Mass. 

264. 

264  Mass. 

519. 

269  Mass. 

303. 

Penalty  for  ex-       SECTION  70.     If  he  demands  and  receives  more  than  the  amount  due 

CCSSl  V  t  QClliSIlQ"  ^  i»n  111 

1829,124,  §^3.    ^Q  i^iij-i^  }^e  g}jall  be  liable  to  the  attachmg  creditor  tor  money  had  and 
G.  s.  123,  §  64.  received  for  the  excess,  with  interest  thereon  at  the  rate  of  twelve  per 

p.  S.  161,  §76. 

R.  L.  167,  §  71.  cent  a  year. 

11  Cush.  348. 


Debt  to  be  Section  77.     If  Property  which  has  been  attached  and  redeemed  bv 

repaid  out  oi  p  •  i     •  i  i  ' 

proceeds  of  ^^g  attaching  creditor,  as  aforesaid,  is  sold  on  mesne  process  or  on  execu- 
R.f.90, 1  SI.  tion,  the  proceeds  thereof,  after  deducting  the  charges  of  the  sale,  shall 
p.'I./bT.'sS?'!'  be  first  applied  to  repay  to  the  attaching  creditor  the  amount  so  paid 
R.  L.  167,  §  72.  ^^  j^j^^  ^,j^j^  interest. 


°'^'™ta?hin°  Section  78.  If  the  attaching  creditor,  after  having  redeemed  the 
plaintiff  for  property,  does  not  recover  judgment,  he  may  nevertheless  hold  the 
mortgage.  ^  property  until  the  debtor  repays  to  him  the  amount  which  he  paid  for 
g1  s!  123,  §  66.  the  redemption,  or  as  much  thereof  as  the  debtor  would  have  been 
R.L.\'67,V7\  obliged  to  pay  to  the  mortgagee,  pledgee  or  holder  of  the  property,  if 
it  had  not  been  attached,  with  interest  from  the  time  when  it  was  de- 
manded of  the  debtor. 


Attachment  of 
mortgaged  per- 
sonalty in 
debtor's  pos- 
session. 
1844.  148,  §  2. 
G.  S.  123,  §  67. 
P.  S.  161.  §79. 
R.  L.  167,  §  74. 
6  Cush.  105. 
9  Gray,  45. 
1  Allen,  381. 
8  Allen,  273. 


Section  79.    Personal  property  subject  to  a  mortgage  and  in  the  1 

possession  of  the  mortgagor  may  be  attached  as  if  unencumbered;  and  2 

the  mortgagee  or  his  assigns  may  be  summoned  in  the  same  action  in  3 

which  the  property  is  attached  as  the  trustee  of  the  mortgagor  or  his  4 

assigns  to  answer  such  questions  as  may  be  put  to  him  or  them  by  the  5 

court  or  by  its  order  relative  to  the  consideration  of  the  mortgage  and  6 

the  amount  due  thereon.  7 


13  Allen,  66. 
99  Mass.  172. 
102  Mass.  414. 
107  Mass.  122. 
114  Mass.  60. 
119  Mass.  535. 
121  Mass.  96,  204. 
133  Mass.  78. 


134  Mass.  347. 
136  Mass.  193. 
140  Mass.  208. 
144  Mass.  385. 
148  Mass.  566. 
154  Mass.  34. 
170  Mass.  469. 
175  Mass.  144. 


188  Mass.  70. 
225  Mass.  451. 
232  Mass.  424, 
253  Mass.  383. 
255  Mass.  255. 
258  Mass.  402. 
268  Mass.  305. 
273  Mass.  45. 


428. 


Determination 
of  amount  due. 
1844,  148,  §  3. 
G.  S.  123,  §  68. 
P.  S.  161,  §80. 
R.  L.  167,  §  75. 
128  Mass.  102. 
133  Mass.  78. 
140  Mass.  208. 
154  Mass.  34. 
170  Mass.  469. 
253  Mass.  383. 
255  Mass.  235. 


Section  SO.  If  upon  such  examination,  or  upon  the  verdict  of  a 
jury  as  provided  in  the  following  section,  it  appears  that  the  mortgage 
is  valid,  the  court,  having  first  ascertained  the  amount  justly  due  upon 
it,  may  direct  the  attaching  creditor  to  pay  the  same  to  the  mortgagee 
or  his  assigns  within  such  time  as  it  orders;  and  if  he  does  not  pay  or 
tender  the  amount  within  the  time  prescribed,  the  attachment  shall  be 
void  and  the  property  shall  be  restored. 

268  Mass.  305. 


Chap.  223.]    commencement  of  actions,  service  of  process.  2809 


-ion 


1       Section  81.     If  the  attaching  creditor  denies  the  vaUdity  of  the  Determinat 

1  >ji^\_inj»i    >-i.  V  r.  !•         1  •     1    1         ■  j.t  i      1      11   of  validity  of 

2  mortgage  and  moves  that  its  valuhty  be  tried  by  jury,  the  court  shall  mo"-^t8a||- 

3  order  such  trial  upon  an  issue  which  shall  be  framed  under  its  direction.  g.V'  123;  §  69 


4  If,  upon  such  examination  or  verdict,  the  mortgage  is  adjudged  valid,  r.  1 HV,  |  ?J: 

5  the  mortgagee  or  his  assigns  shall  recover  his  costs. 

175  Mass.  144.  253  Mass.  383.  255  Mass.  255.  268  Mass.  305. 


1  Section  82.     When  the  creditor  has  paid  to  the  mortgagee  or  his  ^';^^fj,*°;,'°„„t 

2  assigns  the  amount  ordered  by  the  court,  he  may  retain  out  of  the  pro-  paid  by  him, 

3  ceeds  of  the  property  attaclied,  when  sold,  the  amount  so  paid  with  i844,  us,  §  5. 

4  interest,  and  the  balance  shall  be  applied  to  the  payment  of  his  debt. 

G.  S.  123,  I  70.  P.  S.  161,  §  82.  R.  L.  167,  §  77.  268  Mass.  305. 

1  Section  83.     If  the  attaching  creditor,  after  having  paid  the  amount  '^^^fll°l^X^ 

2  ordered  by  the  court,  does  not  recover  judgment,  he  may  nevertheless  i;;™'^".^"^^^ 

3  hold  the  property  until  the  debtor  has  repaid  with  interest  the  amount  repaid. 

4  so  paid. 

1844   148,  §  6.  P.  S.  161,  §83.  268  Mass.  305. 

G.  S.  123,  §  71.  R.  L.  167,  §  78. 

supplementary  process. 

1  Section  84.     If  the  service  of  a  writ,  process  or  order  is  defective  or  Ff^t^-^^^fl^;™/ 

2  insufficient,  the  court  or  tribunal  to  which  it  is  returnable  may,  upon  senM<-e.^_ 

3  motion  of  the  plaintiff  or  petitioner,  issue  further  writs,  processes  and  p.  s.'im'.  §S4. 

4  orders,  which  shall  be  served  in  such  manner  as  may  be  therein  directed;  f4oVa'^ss! 342.' 

5  and  upon  due  service  thereof,  the  court  or  tribunal  shall  thereby  acquire  ^  ^IZ.ltk 

6  the  same  jurisdiction  of  the  subject  and  of  the  parties  as  it  would  have  2*6  Mass.  190. 

7  obtained  if  such  service  had  been  made  in  pursuance  of  the  original  writ, 

8  process  or  order.    The  action,  suit  or  proceeding  shall  be  continued  from 

9  time  to  time  until  such  service  is  made. 

1  Section  8.5.     At  any  time  during  the  pendency  of  an  action,  suit,  ^„'^''^^Ts'ts'' 

2  libel,  petition  or  other  proceeding  at  law  or  in  equity,  upon  the  com-  ;|;;jj°/JJ7^t. 

3  mencement  of  which  an  arrest  or  attachment  is  authorized  by  law,  the  i^^f'^"^^' 

4  court  for  cause  may,  on  motion  ex  parte,  order  such  arrest  of  the  de-  1877,  is. 

■5  fendant  or  such  attachment  of  his  property  by  trustee  process  or  other-  p.s.'iei',  §§85, 

6  wise  to  secure  the  judgment  or  decree  which  the  plaintiff'  may  obtain  in  |*l  167,  §80. 

7  said  cause;    but  no  arrest  of  the  defendant  shall  be  authorized  unless  JijP^Mlfsg: 84. 

8  the  same  facts'  as  are  required  to  be  proved  to  authorize  an  arrest  on  209  Mass.  370. 

9  mesne  process  are  proved  to  the  satisfaction  of  the  court  by  affidavit  as  215  Mass.  341. 

10  provided  in  section  two  of  chapter  two  hundred  and  twenty-four.    Ex-  " 

11  cept  in  Suffolk  county,  a  clerk  of  such  court  may,  under  the  same  con- 

12  ditions,  order  such  attachment  of  the  property  of  the  defendant.    Such 

13  arrest  or  attachment  shall  be  subject  to  all  the  provisions  of  law  relative 

14  to  arrest  and  attachment  upon  mesne  process,  so  far  as  applicable. 

1  Section  86.     A  precept  for  such  arrest  or  attachment  shall  be  in  the  f^^^^^^^^ 

2  same  form,  so  far  as  practicable,  as  an  original  writ  of  capias  and  at-  i°fl-j<^''' 

3  tachment;  but  the  supreme  judicial  court  may  by  general  rules  establish  p.s.'i6i,  §§86, 

4  forms  therefor.     Such  precept  may  be  served  by  an  officer  authorized  ^\  107.  §  si. 

5  to  serve  the  original  process  in  the  cause,  and  shall  be  returnable  as  may  ^is  Mass.  341. 

6  be  ordered  by  the  court  which  issues  it. 
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awachments  SECTION  86A.     Upoii  motion  of  the  plaintiff  at  any  time  after  a  verdict     1 

after  verdict,  has  been  rendered  or  a  finding  of  liability  or  otherwise  made  in  his  favor  2 
27i\/ ^°'  '58  '"  ^"^  action  at  law  in  the  superior  court,  or  after  a  finding  in  his  favor  .3 
fixing  the  amount  of  an  unliquidated  claim  has  been  made  in  a  suit  in  4 
equity  in  the  supreme  judicial  or  superior  court,  and  before  final  judgment  5 
or  decree  therein,  such  court  shall  thereupon  have  jurisdiction  in  equity  6 
by  appropriate  procedure  and  process  to  cause  to  be  reached,  held  and  7 
thereafter  applied  in  payment  of  any  judgment  or  decree  in  his  fa\-or  in  8 
such  action  or  suit  the  same  kind  of  property,  right,  title  or  interest,  legal  9 
or  equitable,  of  a  defendant,  within  or  without  the  commonwealth,  which  10 
may  be  reached  and  applied  under  clauses  (7)  and  (8)  of  section  three  of  1 1 
chapter  two  hundred  and  fourteen,  and  any  property,  right,  title  or  12 
interest,  legal  or  equitable,  real  or  personal,  including  any  shares  or  13 
interests  in  corporations  organized  under  the  laws  of  the  commonwealth  14 
or  of  the  United  States,  and  located  or  having  a  general  office  in  the  com-  15 
monwealth,  fraudulently  conveyed  by  the  defendant  with  intent  to  defeat,  16 
delay  or  defraud  his  creditors  or  to  defeat  or  delay  the  plaintiff  in  the  17 
satisfaction  of  his  claim,  or  purchased,  or  directly  or  indirectly  paid  for,  18 
by  him,  the  record  or  other  title  to  which  is  retained  in  the  vendor  or  is  19 
conveyed  to  a  third  person  with  intent  to  defeat,  delay  or  defraud  the  20 
creditors  of  the  defendant  or  to  defeat  or  delay  the  plaintiff"  in  the  satis-  21 
faction  of  his  claim;  provided,  that,  in  reaching  and  applying  hereunder  22 
the  interest  of  a  partner  in  partnership  property,  the  business  of  the  23 
partnership  shall  not  be  enjoined  or  otherwise  interrupted  fiu-ther  than  24 
to  restrain  the  withdrawal  of  any  portion  of  the  defendant's  share  or  25 
interest  therein  until  final  judgment  or  decree  in  such  action  or  suit.  If  26 
such  equitable  relief  is  granted,  the  defendant  may  give  to  the  plaintiff  27 
a  sufficient  bond  payable  to  him  with  sureties  appro\ed  by  the  court  28 
conditioned  to  pay  him  the  amount  of  his  judgment  or  decree  within  29 
thirty  days  after  it  is  rendered  or  made  and,  upon  the  filing  of  such  bond  30 
with  the  clerk,  the  court  shall  proceed  no  further  in  the  proceedings  to  31 
reach  and  apply  and  any  injunction  previously  issued  in  the  course  of  such  32 
proceedings  shall  be  dissolved.  33 

SALE  OF  PERSONAL  PROPERTY  ATTACHED. 

prope/ty"'"""'      SECTION  87.     Personal  property  which  has  been  attached  on  one  or  1 

1822  "g"^'?!      °iore  writs  may,  if  the  debtor  and  all  the  attaching  creditors  consent  2 

g|  9o.'§57     in  writing,  subject  to  sections  seventy-four  to  eighty-three,  inclusive,  be  3 

p.s.  i6i,'§89.'  sold  by  the  attaching  officer  in  the  manner  provided  by  Jaw  for  selling  4 

17 Pick. 429.    '  like  property  on  execution;  and  the  proceeds  of  the  sale,  after  deducting  5 

i\iet''34.'^^'      the  necessary  charges,  shall  be  held  by  the  oflScer  subject  to  the  attach-  6 

6  Met  94^' ^°*-  ments  and  be  disposed  of  as  the  property  would  have  been  held  and  7 

10  Met.  231.      disposed  of  had  it  remained  unsold.  S 

4  Gush.  393.  154  Mass.  34.  270  Mass.  49. 

125  Mass.  278.  187  Mass.  421. 

f^a^fof p^fsh-        Section  88.    If  an  attachment  is  made  of  animals  or  of  goods  which  1 

i8"''93''Y2''    ^''^  liable  to  perish,  waste  or  greatly  decrease  in  value  by  keeping,  or  2 

g  I  so'sss     which  cannot  be  kept  without  great  and  disproportionate  expense,  and  3 

P.s.  161.' §90.'  the  parties  do  not  consent  to  a  sale  thereof  as  before  provided,  the  4 

18  Pick  407.    ■  property  so  attached  shall,  subject  to  sections  seventy-four  to  eighty-  5 

97'^Ma°'s.^67!      thrcc,  inclusivc,  upon  the  application  of  either  of  the  parties  interested  6 

114  Mass!  ea '   to  the  attaching  officer,  be  examined,  appraised  and  sold  or  otherwise  7 

154  Mass.  34.     disposcd  of  iu  the  manner  following.  8 

270  Mass.  49. 
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1  Section  89.    Upon  such  application,  the  attaching  officer  shall  give  Appraisal  and 

2  notice  to  all  the  other  parties  or  their  attorneys,  prepare  a  schedule  of  able  property; 

3  the  goods  and  cause  three  disinterested  persons  acquainted  with  the  ?822';'93"f2. 

4  nature  and  value  of  such  goods  to  he  appointed  and  sworn  before  a  fgjt,  ^i^'j^sf ' 

5  magistrate  or  the  attaching  officer  to  the  faithful  performance  of  their  ss;  257. 

6  duty  as  appraisers. 

G.  S.  123,  §  74.  R.  L.  1G7,  I  84.  130  Mass.  247. 

P.  S.  161,  §  91.  6  .\llen,  505. 

1  Section  90.     If  the  defendant  is  not  within  the  commonwealth  and  l^^'t'S^/JJ.J^^t. 

2  has  no  attorney  therein,  the  notice  in  writing  shall  be  left  at  his  last  and  is37,  iss.  ^  ^_ 

3  usual  place  of  abode,  if  any,  in  the  commonwealth;  otherwise,  it  shall  be  S  i^^|j  l^lj 

4  delivered  to,  or  left  at  the  dwelling  house  or  place  of  business  of,  the  per- 

5  son  who  had  possession  of  the  property  at  the  time  of  the  attachment. 

1  Section  91.     One  appraiser  shall  be  appointed  by  the  creditor  or  Appraisers. 

.,  ,.  itTi,  1    ^  ^  1  how  appointed. 

2  creditors  in  the  several  actions,  one  by  the  debtor  or  debtors,  and  one  r.  s.  go.  §  eo. 

3  by  the  officer;   and  if  the  debtors  or  creditors,  respectively,  neglect  to  a^s.' f23.' § 76. 

4  appoint  such  appraiser,  or  do  not  agree  in  the  nomination,  the  officer  R.l/fei.We. 

5  shall  appoint  one  in  their  behalf. 

1  Section  92.     The  appraisers  shall  examine  the  attached  property  sakafter 

2  and,  if  in  their  opinion  it,  or  a  part  thereof,  is  liable  to  perish  or  waste  r.  s.  90.'§6i. 

3  or  to  greatly  decrease  in  value  by  keeping  or  cannot  be  kept  without  p.s  m.'§94.' 

4  great  and  disproportionate  expense,  they  shall  appraise  the  value  thereof  fg  piei'^407.^^' 

5  and  the  property  shall  thereupon  be  sold  by  the  officer  and  the  pro-  t3o"M3ss^247. 

6  ceeds  held  and  disposed  of  as  provided  in  section  eighty-seven,  unless  270  Mass.  49. 

7  the  goods  are  taken  by  the  debtor  as  provided  in  the  following  section. 

1  Section  93.    The  property  so  appraised  shall,  if  he  requires  it,  be  J^fj^5"/^'',*° 

2  delivered  to  the  debtor  upon  his  depositing  with  the  attaching  officer  i82|.93,  §3^ 

3  the  appraised  value  thereof  in  money,  or  upon  giving  bond  to  the  officer  g'.  S-  123,  §  ts. 

4  in  a  sufficient  sum,  with  two  sufficient  sureties,  conditioned  to  pay  to  r.l.'iot.Vss. 

5  him  the  appraised  value  of  the  property  or  to  satisfy  all  such  judgments  ^^°  '^^^^-  ^"■ 

6  as  may  be  recovered  in  the  actions  in  which  the  property  was  attached, 

7  if  demanded  within  the  time  during  which  the  property  would  have 

8  been  held  by  the  respective  attachments  or  within  thirty  days  after  the 

9  time  when  the  creditors,   respectively,  would  have  been  entitled  to 

10  demand  payment  out  of  the  proceeds  of  the  property  if  it  had  been 

11  sold  as  before  provided. 

1  Section  94.    The  officer  who  takes  such  bond  shall  return  it  with  Bond  to  be 

,  .,.,.,  I      -I  returned  with 

2  the  writ  on  which  the  first  attachment  is  made  in  like  manner  as  l)ail  thewrit. 

3  bonds  are  returned,  with  a  certificate  of  his  doings  therein;   and  if  the  r"s.'9o,'  §63. 

4  bond  is  forfeited,  any  of  the  attaching  creditors  may  bring  an  action  of  p.  |.  J|?;  §  ge; 

5  contract  thereon  in  the  name  of  the  officer. 

R.  L.  167,  I  89. 

1  Section  9.5.    The  writ  in  an  action  on  such  bond  shall,  in  addition  to  Actmn^on^bond 

2  the  usual  endorsement,  have  the  names  of  the  creditors  by  whom  the  1822793,  §  i 

3  action  is  brought  endorsed  upon  it;  and  if  judgment  is  rendered  for  the  q;!;  123,  §  so. 

4  defendants,  executions  for  the  costs  shall  be  issued  against  all  the  creditors  r.  l.\*67,  V96. 

5  whose  names  are  so  endorsed. 
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CTeTtobe'iong  SECTION  96.  If  judgment  is  rendered  for  the  plaintiff,  the  money 
R  's'^go,  §  65.  recovered  shall  be  first  applied,  under  the  order  of  the  court,  to  pay  the 
p'tiii'i^s'  reasonable  expenses  of  prosecuting  the  action,  so  far  as  they  are  not 
R.L.  1G7,  §91.  reimbursed  by  the  costs  recovered  of  the  defendant;    and  the  residue 

shall  belong  to  all  the  attaching  creditors  according  to  their  respective 

rights. 


Distribution 
by  court. 
R.  S.  90,  §  66. 
G.  S.  123.  §  82. 
P.  S.  161.  §99. 
R.  L.  167,  §  92. 


Section  97.     The  court  may,  upon  a  hearing  in  equity,  determine  1 

the  rights  of  the  several  attaching  creditors  and  award  a  separate  execu-  2 

tion  for  the  amount  due  or  payable  to  each,  to  be  served  and  levied  to  3 

his  own  use  in  the  manner  provided  when  a  judgment  is  rendered  on  4 

an  administration  bond;   or  it  may  award  one  execution  for  the  whole  5 

amount  due  on  the  bond  and  cause  the  money  received  to  be  distributed  6 

among  the  creditors  according  to  their  respective  rights.  7 


ments^"°be'         SECTION  98.     No  judgment  or  execution  shall  be  awarded  for  the  use  1 

R  °s'"9o'^'§  67.    °^  "-  creditor  without  reserving  as  much  as  may  be  due  upon  any  prior  2 

G|- 123.  §  83.  attachment,  whether  the  creditor  in  such  prior  action  is  or  is  not  one  of  3 

R.L.  107,  §  93!  those  by  whom  the  action  on  the  bond  is  brought.  4 


jiinfng°[n"°'  SECTION  99.     A  Creditor  who  is  entitled  to  the  benefit  of  the  bond, 

action  on  the  and  who  has  not  joined  in  bringing  the  action  thereon  may  bring  a  writ 
R.  s.'go,  §  68.  of  scire  facias  upon  the  judgment  and  recover  any  amount  due  to  him 
p.'s.'i6i,'§ioi!  upon  the  bond;  or  he  may,  upon  motion  at  any  time  before  final  judg- 
R.  L.  167,    94.  jjjgjj^^  become  a  party  to  the  action  upon  terms. 


Section  100.     No  creditor  whose  cause  of  action  on  such  bond  ac- 


Limitation. 
R.  S.  90,  §  69. 

p'sieT's^oi'  crued  more  than  one  year  before  the  commencement  of  the  action  shall 
R.L.  167,  §95.  have  judgment  or  execution,  and  no  creditor  shall  bring  a  writ  of  scire 

facias  upon  the  judgment,  unless  within  one  year  after  his  cause  of 

action  accrues. 


blplJ'd.Then.       Section  101.     If  property  which  has  been  sold,  or  appraised  and 

Gs  mS'^86  delivered  to  the  debtor,  in  the  manner  before  provided  is  attached  by 

R  l\^67\^96'  ^^"^^^^1  creditors,  any  one  of  them  may  demand  and  receive  satisfaction 

'  of  his  judgment,  notwithstanding  a  prior  attachment,  if  he  is  otherwise 

entitled  to  demand  the  money,  and  if  a  sufficient  amount  of  the  proceeds 

of  the  property,  or  of  its  appraised  value,  remains  to  satisfy  all  prior 

attachments. 


attachment   of  share   of  joint   owner   of  PERSONALTY. 

request^of  p'art       SECTION  102.     If  personal  property  of  two  or  more  part  owners  is 
??,"="'■;. o  ,: ,     attached  in  an  action  against  one  or  more  of  them,  it  shall,  upon  the 

1835,  143.  §  1.  .  ^  .         ,  1  .1*1 

R.  .s.  90,  §  73.  request  or  any  other  part  owner,  be  examined  and  appraised  in  the 
p.'s.  i6i,'§  105.  manner  provided  in  sections  eighty-eight  to  ninety-two,  inclusive,  except 
2  Met.  36  '  that  the  part  owner  who  makes  the  application  shall,  and  the  debtor 
129  Mass.  127.  gj^^^jj  ^^^^  appoint  onc  of  the  appraisers.  This  section  shall  not  apply 
to  partnership  property. 


Section  103.     The  property  so  appraised  shall  be  delivered  to  the     1 
part  owner  at  whose  request  it  was  appraised,  upon  his  giving  bond  to    2 

with  two  sufficient  sureties,    3 


Delivery  to 
part  owner. 
1835,  143, 

R.  s'.  90,  §§74,  the  attaching  officer  in  a  sufficient  sum 
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4  conditioned  to  restore  such  property  in  like  good  order  or  to  pay  to  the  g.  s.  123, 

5  officer  the  appraised  vahie  of  the  defendant's  share  or  interest  therein,  p.  s^lu 

G  or  to  satisfy  all  such  judgments  as  may  be  recovered  in  the  action  in  i\^  h^iii^i 98. 

7  which  it  is  attached,  if  demanded  within  the  time  during  which  the  Jos' Mass.' 565. 

8  property  would  have  been  hekl  by  the  respective  attachments.    Sections  '^a  Mass.  127. 

9  ninety-four  to  one  hundred,  inclusive,  shall  apply  to  such  bond  and  to 
10  an  action  thereon. 

1  Section  104.     If  such  appraised  value  or  any  part  thereof  is  so  paid,  piopen?! 

2  the  defendant's  share  of  the  property  shall  thereby  become  pledged  to  R.^|'9of'§75" 

3  the  party  to  whom  it  was  delivered,  and  he  may  sell  it,  if  not  redeemed,  p  |ig^,^'5\o7' 

4  and  shall  account  to  the  defendant  for  the  remaining  proceeds  of  the  R-  l-  ict,  §  99. 

5  sale. 

1  Section  105.     If  the  attachment  is  dissolved,  the  party  to  whom  Restoration. 

2  the  defendant's  share  was  delivered  shall  restore  it  to  the  defendant,  or  g!  s!  123,  §  9C. 

3  to  the  officer,  to  be  by  him  delivered  to  the  defendant. 

p.  S.  161,  §108.  R.  L.  167,  §  100. 


FRAUDULENT   ATTACHMENTS. 

1  Section  106.     If  real  or  personal  property  has  been  attached  in  an  Fraudulent  at- 

2  action,  any  person,  other  than  the  parties,  who  claims  title  or  interest  defeated.''' 

3  therein  by  a  subsequent  attachment,  purchase,  mortgage  or  other  title,  Ij'f.'a.''"' 

4  may  dispute  the  validity  and  eft'ect  of  such  prior  attachment  on  the  k^|'9o^§§83, 

5  ground  that  the  amount  demanded  in  the  first  action  was  not  justly  ^-^  j^a 

6  due  or  was  not  j^ayable  when  it  was  commenced,  by  filing  a  petition  in  §§  92. 93.' 

7  the  court  in  which  the  first  action  is  pending,  at  any  time  before  final  §§'110,  lii. 

8  judgment  therein,  stating  the  facts  and  circumstances  on  which  his  §  ioi. 

9  petition  is  founded,  and  the  grounds  of  his  own  claim,  and  praying  that  gV/et.'^og.^'' 
10  the  prior  attachment  may  be  dissolved. 

178  Mass.  272. 

1  Section  107.     The  petitioner,  or  a  person  in  his  behalf,  shall  make  Affidavit 

2  oath  that  his  claim  is  just  and  legal  and  that  all  the  other  facts  stated  1823, 142'  §  3. 

3  in  the  petition  are  true  or  are  believed  by  the  deponent  to  be  true;   and,  ^1  ;'*■  ^°'  ^^ *^' 

4  upon  filing  the  petition,  the  petitioner,  or  a  person  in  his  behalf,  shall  §'§94'|9' 

5  give  a  bond  or  recognizance  with  sufficient  surety,  conditioned  to  pay  fifjl^j^y 

6  to  the  adverse  party  such  damages  and  costs  as  may  be  awarded  to  him  R.  l.  167,  ' 

7  upon  the  petition. 

1  Section  lOS.     If  the  court  finds  that  a  part  of  the  amount  demanded  ,^rio°iMach-°^ 

2  in  the  prior  action  is  not  justly  due,  or  was  not  payable  when  the  action  jy'';^*,,;,  ,gg 

3  was  commenced,  it  shall  order  the  attachment  dissolved  in  whole  or  in  g  s.  123.  595. 

4  part  as  justice  requires;    but  such  order  shall  have  no  other  effect  on  1960,447,  §1.' 

5  the  prior  action.     If  the  hearing  is  in  the  supreme  judicial  or  superior  fi^s/®^' 

6  court,  the  court  shall,  upon  motion,  order  a  jury  trial  of  any  question  ip|ck:i65; 

7  of  fact. 

1  Section  109.     The  proceedings  between  the  adverse  claimants  or  Effect  of 

2  plaintiffs  shall  not  be  affected  by  any  answer,  plea  or  other  act  of  the  R'^^'go.^'s  88. 

3  defendant  in  the  prior  action  nor  by  the  judgment  rendered  therein.       ^  ^  '^^'  ^  ®^' 

P.S.  161,  §114.  R.  L.  167,  §  104. 
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°ch°ase'°  SECTION  110.     No  attachment  shall  be  dissolved   as  aforesaid   by 

§"l  V^'sS^g?  reason  of  a  defence  to  the  action  which  is  founded  on  the  laws  for  the 
p.s.ioi,'!  115.  limitation  of  actions  or  requiring  certain  contracts  to  be  made  in  writing, 
^ios/''^'         or  by  reason  of  any  other  like  defence,  if  the  court  finds  that  the  demand 
is  otherwise  well  founded  and  is  justly  and  equitably  due. 


Damages 
and  costs 


and  costs              SECTION  111.    The  court  may,  upon  such  inquiry,  award  to  either  1 

R^ To^§9o'    P^rty  reasonable  costs  and,  if  the  prior  attachment  is  maintained,  may  2 

g;  s;  123, 5  98.  award  to  the  attaching  creditor  reasonable  damages.  3 

p.  S.  161.  §  116.  R.  L.  167,  §  106.  2  Met.  229. 


Proceedings  SECTION  112.     If,  during  the  pcndcncy  of  the  proceedings,  the  actiou  1 

FL™.  90^5  92.    jji  which  the  attachment  was  made  is  transferred  to  another  court,  the  2 

p.' I.' 161,' §  lis!  inquiry  concerning  the  attachment  shall  be  transferred  to  the  same  3 

R.  L.  167,  §  107.  ^^^^  ^^j  1^^  ^j^^^^  j^^^j.^  ^^^  determined.  4 


Section  113.     The  judgment  of  the  court  upon  such  an  inquiry, 
whether  the  attachment  is  thereby  vacated  or  held  to  be  valid  and 


Effect  of 
judgment. 
R.  S.  90,  §  93. 

p.l.im.iiio:  effectual,  shall  be  a  bar  to  any  action  which  may  be  brought  by  the 
f  108  ^"'  petitioner  against  the  partv  who  made  the  attachment  for  any  supposed 
262  Mass.  377.  f^aud  Or  dcceit  therein. 


Excessive  and 
unreasonable 
attacfiments, 
how  reduced 
or  discharged. 

1851,  233,  §  96. 

1852,  312,  §  59. 
G.  S.  123,  §  103. 
p.  S.  161,  §121. 
1897,  460. 

R.  L.  167, 

5  110. 

1909,  190. 

225  Mass.  217, 

608. 

230  Mass.  197. 

254  Mass.  14. 


REDUCTION   OR  DISCHARGE   OF  ATTACHMENT. 

Section  114.     If  an  excessive  or  unreasonable  attachment  is  made  1 

on  mesne  process,  the  defendant  or  person  whose  property  has  been  2 

attached  may  apply  in  writing,  in  any  county,  to  a  justice  of  the  court  3 

to  which  such  process  is  returnable,  for  a  reduction  of  the  amount  of  the  4 

attachment  or  for  its  discharge;  and  such  justice  shall  order  a  notice  to  5 

the  plaintiff,  or,  if  the  plaintiff  is  a  non-resident,  to  his  attorney,  which  6 

shall  be  returnable  before  himself  or  any  other  justice  of  the  same  court  7 

as  speedily  as  circumstances  permit.     If,  upon  a  summary  hearing  of  the  8 

parties,  it  is.  found  that  the  attachment  is  excessive  or  unreasonable,  9 

the  justice  shall  reduce  or  dissolve  the  attachment  or  order  a  part  of  10 

the  goods  or  estate  to  be  released.  11 


DISSOLUTION   OF   ATT.^CHMENT. 

By  Operation  of  Law. 
Dissolution  of        Section  115.     If  the  final  judgment  is  for  the  defendant,  the  attach-     1 

attachment  by  ....  "^      ,  .  i      n  i       r        i       •   i     j*         l       J  o 

judgment.         mcnt,  cxccpt  as  provided  m  section  sixty,  shall  be  lorthwith  dissolved.        z 

R.  S.  90,  §  26.  P.  S.  161^  §  54. 


G.  S.  123,  §  43. 


PS. 

R.  L.  167,  §  111. 


272  Mass.  334. 


Dissolution 
of  attachment 
if  no  service 
made  on 
defendant. 
1924,  10. 


Section  USA.  If  real  property  of  the  defendant  is  attached  in  any 
action  and  no  service  is  made  upon  him,  the  attachment  shall  be  dis- 
solved unless  it  appears  of  record  that  notice  of  such  action  has  been 
given  to  him,  in  such  manner  as  the  court  orders,  within  one  year  after 
the  entry  of  the  action. 


Dissolution  of  Section  116.     An  attachment  of  real  or  personal  property  shall  be  1 

attachment  by  ,.„,,,               ,.         i      p            •       •            i                         •        i                            i-  f> 

death  of  dissolved  if  the  debtor  dies  before  it  is  taken  or  seized  on  execution  z 

il22°  93"  §  6.  and  administration  of  his  estate  is  granted  in  the  commonwealth  upon  3 
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4  an  application  therefor  made  within  one  year  after  his  decease.    The  rs. go,  §5105. 

5  attaching  officer  shall  also,  upon  demand,  and  upon  receiving  from  the  as.  123,  §§45, 

6  executor  or  administrator  of  such  debtor  so  appointed  his  legal  fees  and  rs. lei.  §556, 

7  charges  for  attaching  and  keeping  the  property  attached  by  him,  deliver  "  l  i67 

8  it  to  such  executor  or  administrator.     But  no  attachment  of  property,  ,V-i^.io5 

9  real  or  personal,  shall  be  so  dissolved  upon  that  part  of  the  property  5  Met.  sse. 
10  which  the  debtor  had  alienated  before  his  decease. 

6  Gray,  112,  523.  201  Mass.  41.  220  Mass.  1.  226  Mass.  258. 

189  Mass.  390.  208  Mass.  458.  222  Mass.  131.  251  Mass.  372. 


11  Gush.  463. 


1  Section  117.     If  the  officer  has,  before  such  demand,  sold  on  execu-  Liability  of 

2  tion  the  personal  property  attached  or  a  right  of  redeeming  land  at-  proceed^ "''' 

3  tached  as  aforesaid,  he  shall  not  be  a  trespasser,  but  shall  be  liable  only  §;  i:  Its^lii'. 

4  for  the  proceeds  of  the  sale  after  deducting  his  legal  fees  and  charges  for  j^  ^  \*67  ^  ^*' 

5  attaching,  keeping  and  selling  the  property  attached.     Such  proceeds  may  5  us. 

6  be  recovered  by  the  executor  or  administrator  in  contract. 

1  Section  118.     If  the  officer  in  such  case  has,  before  such  demand,  ^retoo/for 

2  paid  over  the  proceeds  of  the  sale  to  the  judgment  creditor,  he  shall  not  procceds^paid 

3  be  liable  therefor,  but  the  executor  or  administrator,  if  appointed  as  R-  s.  90,  §  ios 

4  before  provided,  may  recover  in  contract  from  the  judgment  creditor  the  p.'s.  i6i,'§59.' 

5  amount  so  paid  to  him. 

R.  L.  167,  §  114. 

1  Section  119.     The  defendant,  in  an  action  founded  on  either  of  the  Set-off  not 

2  three  preceding  sections,  shall  not  be  allowed  in  any  manner  to  set  off  such'^case" 

3  a  demand  against  the  e.xecutor  or  administrator,  or  against  the  estate  of  q,  i;  123,^^49! 

4  the  deceased. 

p.  S.  161,  §60.  R.  L.  167,  §  115. 

By  giving  Bond. 

1  Section  120.     A  defendant  whose  property  has  been  attached  on  Attachments 

2  mesne  process  in  a  civil  action  may,  at  any  time  before  final  judgment,  givtngbon<i 

3  dissolve  the  attachment  by  giving  a  bond  with  sufficient  sureties,  who  \IIq,  27^'§\^°' 

4  shall  be  approved  by  the  plaintiff  or  by  his  attorney  in  writing,  by  a  g  s^'iII^'um! 

5  master  in  chancery  or  by  a  justice  of  a  court  if  the  attachment  is  made  }|^^'  ^§x  ^  ^• 

6  within  the  jurisdiction  of  such  justice,  conditioned  to  pay  to  the  plaintiff,  p  s.'i6u  §  122. 

7  within  thirty  days  after  the  final  judgment  in  such  action,  such  amount,  R  l!  167', 
S  if  any,  as  he  may  recover;   and  also  to  pay  to  the  plaintiff,  within  thirty  i93\'?'426. 

9  days  after  the  entry  of  any  special  judgment  in  accordance  with  the  pro-  |  ciis'h.  iss. 

10  visions  of  chapter  two  hundred  and  thirty-five,  the  amount,  if  any,  for  loSsSy.^iis. 

11  which  such  special  judgment  shall  be  entered.     Sureties  shall  not  be  ?„^",'>"' ^^?^n 

rr'    •  iT*p  1     •       '  ^  Mass.  4ou. 

12  sufficient  unless  they  are  satisfactory  to  the  plaintiu,  or  unless  the  magis-  lo^  Mass.  356. 

13  trate  finds  that  each,  if  there  are  only  two,  is  worth,  in  excess  of  his  in-  543. 

14  debtedness,  an  amount  equal  to  that  for  which  the  attachment  is  laid;  42.  '  ^^^'     ' 

15  or,  if  there  are  more  than  two,  that  they  are  together  worth  twice  such  uyMassiiisi 

16  amount.  ^**- 

121  Mass.  516.  141  Mass.  154.  169  Mass.  61. 

122  Mass.  176.  150  Mass.  473.  174  Mass.  349. 

123  Ma,ss.  363.  156  Mass.  166.  183  Mass.  290. 
130  Mass.  10.  164  Mass.  316.  235  Mass.  471. 
133  Mass.  401.  167  Mass.  222. 

1  Section  121.     Before  such  bond  is  approved,  the  defendant,  or  a  Hearing  before 

2  person  in  his  behalf,  shall  make  application  in  writing  to  the  magistrate,  bon"^"'  °* 

3  specifying  therein  the  names  and  residences  of  the  proposed  sureties  and,  }|to;  27^5 1. 

4  except  in  case  the  proposed  surety  is  a  surety  company  qualified  to  do  f^^^  'j-qq  ^  ^°^- 
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p.s.  161,  §123.  business  in  the  commonwealth,  therein  setting  forth  the  property  with  5 

§  117/    '         which  each  of  said  sureties  proposes  to  quahfy,  and  in  case  said  property,  6 

120  mSb!  358.   as  so  set  forth,  be  realty,  then  giving  the  name  of  the  town  where  the  7 

same  is  located.    Notice  of  the  time  and  place  of  the  hearing,  containing  8 

a  copy  of  the  application  to  the  magistrate,  shall  be  given  to  the  plaintiff  9 

or  his  attorney  as  provided  in  sections  twenty-six  to  twenty-nine,  inclu-  10 

sive,  of  chapter  two  hundred  and  thirty-three;   but  the  plaintiff  or  his  11 

attorney  may  in  writing  waive  such  notice  or  may  approve  the  bond  at  12 

any  time.  1"^ 

Feea,  etc.,  to  be      SECTION  122.     If  the  attachment  is  dissolved  and  the  defendant  pre-  1 

drfe'iicfant^s       vails,  his  costs  shall  include  the  fees  of  the  magistrate  and  the  premium  2 

1S50, 27,  §  2.     or  premiums  paid  for  the  bond  dissolving  such  attachment,  if  it  be  a  surety  3 

G.s.'i23,'§  106.  company  bond.  4 

1881,100.  P.S.  161.  §124.  R.  L.  167,  §  118.  1926,89. 

Bond  to  be  filed      SECTION  123.     Such  boud  and  the  bond  required  by  section  one  1 

i87o!29i',T5.    hundred  and  twenty-seven  shall  be  filed  by  the  defendant  with  the  2 

R s'.'i6i°§  125.  clerk  of  the  court  to  which  the  writ  is  returnable,  or  in  which  the  action  3 

f  119.^'^^'         is  pending,  within  ten  days  after  its  approval,  and  the  attachment  shall  4 

\f,  ^»«  ?k4    not  be  dissolved  until  the  bond  shall  have  been  so  filed.    The  plaintiff  5 

263  MaK  184'   ^^^  *^^^  ^"^^  bonds  from  the  files  upon  leaving  on  file  a  copy  thereof  b 

attested  by  the  clerk;  and  the  plaintiff  may  tax  the  cost  of  such  copy  7 

as  part  of  his  costs  in  an  action  on  such  bond.  8 

Release  of  .^          SECTION  124.     If ,  withiu  four  moutlis  after  au  attachment  of  property  1 

solvent  debtor,  bas  bccu  made  on  mesne  process  in  a  civil  action  founded  on  a  claim  2 

r.*l'.  167,         which  would,  if  proved,  be  barred  by  a  discharge  in  insolvency  of  the  3 

mSiass.  179.  defendant  and  after  such  attachment  has  been  dissolved  as  provided  4 

249  Mass.  459.   -^^  ^^^  ^^^^  preceding  sections,  proceedings  in  insolvency  are  instituted  5 

by  or  against  the  defendant,  the  action  shall,  upon  the  suggestion  of  any  6 

party  interested,  be  continued  to  await  the  result  of  such  proceedings  7 

in  insolvency;  and  if  the  debtor  receives  his  discharge  in  insolvency,  the  8 

sureties  on  the  bond  given  by  him  to  dissolve  the  attachment  shall  be  9 

released  from  all  liability  thereon.  10 

Bond  to  pay  SECTION  125.    A  defendant  may,  at  any  time  before  final  judgment,     1 

properly.  rclcase  from  attachment  the  property  attached,  or  such  part  thereof  as    2 

i87o;  29i;  §  2.    he  may  elect,  by  giving  bond  to  the  plaintiff  with  sufficient  sureties,  who    3 

ilsf;  100.^  ^'     shall  be  approved  by  the  plaintiff  or  by  his  attorney  in  writing,  by  a    4 

ms  ^4^5, Vi^'  master  in  chancery  or  by  a  justice  of  a  court  of  record  if  the  attachment    5 

^jj'j  i^'''         is  made  within  the  jurisdiction  of  his  court,  conditioned  to  pay  to  the    6 

1916, 148.         plaintiff  within  thirty  days  after  final  judgment  in  such  action  or  after    7 

§  426.     '         the  entry  of  a  special  judgment  therein  under  chapter  two  hundred  and    8 

1920!  2.  thirty-five  the  amount  fixed  as  the  value  of  the  property  so  released,  or    9 

ill  MaK:  276:   so  much  of  Said  amount  as  may  be  necessary  to  satisfy  the  amount,  if  10 

179  Mass  537.   ^uy,  which  the  plaintiff  may  recover;  and  the  property  so  released  shall  11 

191  Mass!  236!   be  described  in  such  bond.    The  defendant,  or  a  person  in  his  behalf,  may  12 

make  written  application  to  any  magistrate  who  is  authorized  to  approve  13 

the  sureties  upon  said  bond  in  the  county  where  the  property  is  situated,  14 

stating  the  names  of  the  parties  to  the  action,  the  name  of  the  officer  who  15 

made  the  attachment,  a  description  of  the  property  which  he  desires  to  16 

release  from  attachment,  the  names  and  residences  of  the  proposed  sure-  17 
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18  tics,  and,  except  in  case  the  propos?d  surety  is  a  surety  company  qualified 

19  to  do  business  in  the  commonwealth,  setting  forth  the  property  with 

20  which  each  of  said  sureties  proposes  to  qualify,  and  in  case  said  property, 

21  as  so  set  forth,  be  realty,  then  giving  the  name  of  the  city  or  town  where 

22  the  same  is  located.    The  magistrate  shall  forthwith  cause  a  copy  of  the 

23  application,  with  notice  of  the  time  and  place  for  the  hearing,  to  be  served 

24  upon  the  plaintiff,  if  he  resides  in  the  county,  otherwise  upon  the  officer 

25  who  made  the  attachment;  but  the  plaintiff  or  his  attorney  may  in  writ- 

26  ing  waive  such  notice  or  may  appro \e  the  bond  or  sureties  at  any  time, 

27  or  may  agree  that  the  amount  of  the  bond  is  sufficient  without  approving 

28  the  sureties,  in  which  case  the  appraisal  hereinafter  provided  for  need  not 

29  be  made.    The  notice  shall  be  served  twenty-four  hours,  at  least,  before 

30  the  time  appointed  therein  for  a  hearing  and  as  much  earlier  as  the  magis- 

31  trate  may  order.    At  the  time  and  place  appointed,  after  hearing  the 

32  parties,  the  magistrate  shall  appoint  three  disinterested  persons  to  ex- 

33  amine  and  appraise  the  attached  property  described  in  the  application, 

34  who  shall  be  sworn,  shall  appraise  the  property  at  its  fair  market  value  and 

35  shall  make  return  of  their  doings  in  writing  to  the  magistrate  at  a  time  and 

36  place  fixed  by  him  to  which  the  hearing  shall  be  adjourned.    At  such 

37  adjourned  hearing  the  defendant  may  give  bond  to  the  plaintiff,  with 

38  sureties,  who  shall  be  approved  by  the  magistrate  as  herein  provided. 

39  Upon  the  filing  of  such  bond,  as  is  required  by  the  provisions  of  section 

40  one  hundred  and  twenty-three,  the  attachment  upon  the  property  de- 

41  scribed  therein  shall  be  dissolved.    When  successive  attachments  in  favor 

42  of  different  plaintiffs  are  made  upon  personal  property  the  defendant 

43  may  release  from  the  attachments  the  property  attached,  or  such  portion 

44  thereof  as  he  may  elect,  by  giving  bond  with  sufficient  sureties  to  be 

45  approved  as  hereinbefore  provided.    The  sheriff  of  the  county  in  which 

46  the  first  attachment  was  made  shall  be  the  obligee  on  the  bond,  which 

47  shall  be  deposited  immediately  after  it  is  given  with  the  clerk  of  the 

48  courts  for  the  same  county,  except  that  in  Suffolk  county  it  shall  be 

49  deposited  with  the  clerk  of  the  superior  court  for  civil  business.     The 

50  bond  shall  be  conditioned  on  the  defendant's  paying  to  such  sheriff 

51  within  thirty  days  after  final  judgment  in  any  such  action  or  after  the 

52  entry  of  a  special  judgment  in  any  such  action  under  said  chapter  two 

53  hundred  and  thirty-five,  as  the  case  may  be,  the  amount  fixed  as  the 

54  value  of  the  property  so  released,  and  the  amount  so  paid  shall  be  held 

55  by  the  sheriff,  after  deducting  the  necessary  charges,  subject  to  the 

56  attachments  in  the  order  in  which  they  were  made,  and  shall  be  disposed 

57  of  in  the  same  manner  as  the  proceeds  of  attached  personal  property 

58  sold  under  section  eighty-seven. 

1  Section  126.    The  magistrate  may  adjourn  such  hearing  from  time  Fees. 

2  to  time.     He  shall  determine  the  fees  of  the  appraisers.     The  applicant  issi!  loo! 

3  shall  pay  the  fees  of  the  magistrate  and  the  appraisers;    but  if  final  RL/fey,^^'^' 

4  judgment  is  in  his  favor,  they  shall  be  taxed  as  a  part  of  his  costs.     The  ^  ^'^'^■ 

5  magistrate's  certificate  of  the  amount  shall  be  filed  before  said  fees  are 

6  allowed  as  a  part  of  the  taxable  costs. 

1  Section  127.     If  an  attachment  of  real  property  is  made  under  Dissolution  of 

2  sections  sixty-seven  and  sixty-eight,  the  person  in  whose  name  the  reaUy  "raudu- 

3  record  title  of  the  property  attached  stands,  or  a  person  in  his  behalf,  vcy'ed™"' 

4  may,  before  final  judgment,  dissolve  the  attachment  by  giving  bond  to  \l%[  HI'  §  3 

5  the  plaintiff,  with  sufficient  sureties,  conditioned  to  pay  to  him,  if  he  Hg^'ioo^^' 
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PS.  161.5128.  establishes  his  title  to  the  land  in  a  writ  of  entry  against  the  person 


18S8.  405,  §  2. 
R.  L.  167, 
§  123. 

120  Mass.  358. 
179  Mass.  537. 
191  Mass.  236. 


6 

7 

8 

9 

10 

11 


having  the  record  title  thereto  at  the  time  of  the  attachment,  the  as 
certained  value  of  the  land,  or  so  much  thereof  as  shall  satisfy  the 
amount,  if  any,  which  the  plaintiff  shall  recover  upon  final  judgment, 
or  upon  a  special  judgment  under  chapter  two  hundred  and  thirty- 
five,  in  the  action  in  which  such  attachment  was  made.  All  proceed- 
ings required  in  the  two  preceding  sections  shall  apply  to  the  dissolution  12 
of  an  attachment  under  this  section.  In  the  trial  of  such  writ  of  entry,  13 
the  record  of  the  attachment  and  of  final  or  special  judgment,  as  the  14 
case  may  be,  in  the  action  in  which  the  attachment  was  made  shall  be  15 
conclusive  evidence  of  a  momentary  seisin  of  the  land  in  the  plaintiff  to  16 
enable  him  to  maintain  an  action  therefor  upon  his  own  seisin;  but  no  17 
such  writ  of  entry  shall  be  brought  after  the  expiration  of  one  year  from  18 
the  date  of  such  final  or  special  judgment.  If  the  demandant  recovers  19 
judgment  on  such  writ  of  entry,  he  shall  not  have  an  execution  for  20 
possession,  but  may  have  an  execution  for  costs.  21 


Dissolution 
by  deposit. 
1897,  404. 
R.  L.  167, 
§  124. 
212  Mass.  416. 


Section  128.     A  defendant  may  dissolve  an  attachment  by  deposit-  1 

ing  with  the  attaching  officer  an  amount  of  money  equal  at  least  to  the  2 

amount  of  the  ad  damnum  in  the  writ,  which  the  officer  shall  hold  in  3 

place  of  the  property  attached  and  which  shall  be  subject  to  be  disposed  4 

of  in  the  same  manner.  5 


FttlThmln'tof        Section  129.     A  defendant  whose  individual  property  has  been  at-  1 

'"ro"en"*of       tached  in  an  action  against  several  defendants  may  dissolve  such  attach-  2 

one  defendant,   meut,  or  any  part  thereof,  in  any  of  the  modes  provided  in  the  nine  3 

i88i!  loo'         preceding  sections.     But  the  bond  to  dissolve  such  attachment  shall  be  4 

R.  L.\^67,       '  so  conditioned  as  to  apply  only  to  a  judgment  recovered  against  such  5 

i64^Mass.  316.   defendant  alone  or  jointly.  6 


Officer  not 
liable  for 
release  of 
attached 


Section  129A.    The  officer  shall  not  be  liable  for  the  release  of  per- 
sonal property  attached  by  him  if  he  receives  a  certificate  from  the  clerk 
property,  when,  of  the  court  to  which  the  writ  is  returnable,  stating  that  a  bond  pur- 
porting to  dissolve  such  attachment  has  been  filed  in  the  office  of  said 
clerk. 


By  Appointment  of  Receiver. 

Dissolution  of        Section  130.     An  attachment  of  propertv  on  mesne  process  shall  be  1 

attachment  by       ,.,,,                               .                                                             f                                •■j**'  c> 

appointment  of  dissolvcd  by  the  appomtmcut  by  any  court  or  competent  jurisdiction  m  S 

1898, 420,  §  1.    the  commonwealth  of  a  receiver  to  take  possession  of  such  property,  if  3 

f  126.''^^'         the  bill  or  petition  praying  for  the  appointment  of  such  receiver  is  filed  4 

198  Mass.  159,   ^^  ^^jj  poyj-^  within  four  months  after  such  attachment  was  made,  5 

246  Mass  404]   uulcss  the  court  at  any  time,  in  its  discretion,  continues  such  attach-  6 

ment  for  the  benefit  of  the  estate  of  the  defendant.     In  such  case,  the  7 

court  may  authorize  the  receiver  to  prosecute  the  action  upon  which  the  8 

attachment  was  made  for  the  benefit  of  the  estate  of  the  defendant  and  9 

may  make  further  orders  to  enable  the  receiver  to  recover  for  its  benefit  10 

the  amount  due  to  the  plaintiff  in  the  original  action.  11 


Discharge  of  Section  131.     If  an  attachment  has  been  dissolved  in  the  manner     1 

1898,420,  §2.    provided  in  the  preceding  section,  the  proceedings  for  the  appointment    2 
5 127.     '         of  a  receiver  shall  not  thereafter  be  dismissed  and  the  receiver  discharged    3 
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4  until  all  the  assets  which  have  come  into  his  hands  as  receiver  have  been  los  Mass.  159, 

5  fully  distributed  or  the  claim  upon  which  the  attachment  was  made  207  Mass.  62. 

6  has  been  fully  paid  and  discharged,  unless  the  debtor,  before  such  dis- 

7  missal,  deposits  with  the  officer  who  made  the  attachment  such  amount 

8  of  money  as  the  court  before  which  such  receiversliip  proceedings  are 

9  pending,  after  notice  to  the  attaching  creditor  and  a  hearing,  finds 

10  reasonable  for  the  protection  of  his  claim  in  the  action  in  which  the 

1 1  attachment  was  made.     Such  money  shall  be  held  by  the  officer  in  place 

12  of  the  property  held  under  the  attachment  before  its  dissolution  and 
1:1  shall  be  disposed  of  as  such  property  would  have  been  disposed  of  had 
14  the  attachment  not  been  dissolved. 

By  Entry  or  Release  in  Registry  of  Deeds. 

1  Section  132.     An  attachment  of  real  estate  shall  be  dissolved  by  an  Dissolution  of 

2  entry  on  the  margin  of  the  attachment  book  in  the  registry  of  deeds  in  ?carc.s"ate  by 

3  which  the  attachment  is  entered,  signed  by  the  plaintift'  in  whose  behalf  fgo^.'sM,  §  1. 

4  the  attachment  was  made,  or  by  his  executor,  administrator  or  attorney  '^^^'  *^^- 

5  of  record,  and  attested  by  the  register  of  deeds  or  by  an  assistant  in  his 

6  office  thereto  duly  authorized;  or  it  may  be  dissolved  by  a  release  signed 

7  and  acknowledged  by  the  plaintiff,  or  by  his  executor,  administrator  or 

8  attorney  of  record,  and  filed  in  the  registry  of  deeds,  or  by  a  certifi- 

9  cate  from  the  clerk  of  the  court  in  which  the  action  was  pending  that 
1(1  the  attachment  has  been  dissolved  or  that  the  action  has  finally  been 

11  determined. 

12  Such  a  release  describing  sufficiently  for  identification  any  particular 

13  parcels  of  real  estate  shall  dissolve  an  attachment  in  so  far  as  it  may 

14  affect  the  particular  parcels  described.     The  aforesaid  releases,  certifi- 

15  cates  of  court  and  jiartial  releases,  shall  be  filed  in  the  registry  of  deeds 
IC)  in  the  county  or  district  where  a  certified  copy  of  the  original  return  of 
17  attachment  is  filed  as  required  by  section  sLxty-three. 


execution  of  bonds. 

1  Section  133.     A  bond  which  is  required  to  be  given  by  a  party  to  a  Execution  of 

2  civil  action  or  proceeding  may  be  executed  by  any  person  other  than  1868^235. 

3  the  party  to  the  action  or  proceeding,  and  may  be  approved  in  the  rs*'im^§io4. 

4  same  manner  as  if  executed  by  such  party,  if  it  appears  to  the  magis-  j'j^g  *®^' 

5  trate  who  approves  it  that  there  is  good  reason  why  it  is  not  executed  J^e  Mass.  359. 

6  by  him. 
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CHAPTER    224. 

ARREST  ON  MESNE  PROCESS  AND  SUPPLEMENTARY  PROCEEDINGS 

IN  CIVIL  ACTIONS. 


Sect. 

1.  Definitions. 

2.  Form  and  requisites  of  certificate  for 

arrest  on  mesne  process. 

3.  Women  exempt  from  arrest  on  mesne 

process  except  in  tort. 

4.  No  arrest  on  mesne  process  for  slander 

or  libel. 
6.  Reduction  of  ad  damnum.     Discharge 
if  arrest  unjust,  etc. 

6.  Arrest  on  mesne  process  and  execution 

regulated.  Venue  of  proceedings, 
bail,  recognizance,  examination  of 
debtor,  commitment,  discharge,  lia- 
bility of  officer  for  escape,  arrest  on 
execution  after  sunset,  recognizance 
on  Sunday. 

7.  Surrender  of  principal  on  recognizance. 

New  recognizance. 

8.  Remedy  on  recognizances  and  bonds. 

9.  llequest  for  examination  by  defendant 

arrested  on  mesne  process.     Service 
of    notice.      Discharge    upon    non- 
payment of  fees  by  plaintiff,  etc. 
10.  Examination.     Discharge  from  arrest, 
when. 

Delivery,  etc.,  of  property  of  defend- 
ant as  security  for  plaintiff,  etc.  Re- 
turn of  such  property. 

Support  in  jail. 

Discharge  from  arrest  before  final 
judgment. 

Supplementary   process   and    proceed- 
ings after  judgment. 
15.  Examination  of  judgment  debtor. 


11. 


12. 
13. 


14. 


Sect. 

16.  Dismissal  of  proceedings  if  debtor  has 

no  property.  Orders  for  payment, 
etc.  Failure  to  obey  orders  to  con- 
stitute contempt  of  court. 

17.  Redemption   of   property   transferred. 

Refusal  or  acceptance  of  transfer  by 
creditor. 

18.  Warrants  to  secure  attendance  of  par- 

ties. Arrest  after  sunset.  Contempt 
penalized.  Supplementary  proceed- 
ings not  affected  by  sentence  for  con- 
tempt.   New  applications.    Appeals. 

19.  Charges    of    fraud     and    proceedings 

thereon.  Sentence.  Appeal.  Re- 
cognizance. Proceedings  in  superior 
court. 

20.  Commitment  as  for  contempt  because 

of  transfer  of  property  pending  ex- 
amination.    Exceptions. 

21.  Dismissal   of   supplementary   proceed- 

ings and  discharge  of  debtor  from 
imprisonment,  etc. 

22.  Habeas  corpus. 

23.  Certain    officers    authorized    to    serve 

process. 

24.  Discharge  of  debtors  of  commonwealth. 

25.  Same  subject.    Examination  of  debtor. 

26.  Same   subject.     Appointment   of   spe- 

cial counsel. 

27.  Insane  debtors. 

28.  Discharge  of  persons  committed  to  jail 

for  non-payment  of  tax. 

29.  Effect  of  insolvency  or  bankruptcy. 

30.  Adjournment,    etc.       Witnesses    sum- 

moned to  attend. 


?888!4i°9™§  12.      Section  1.    The  word    "court",   in   this   chapter,   shall   include   a  1 

1899'  445'    •>    justice  of  such  court,  and  a  special  justice  thereof  when  exercising  the  2 

R.  h.  168',  §  68.  functions  of  a  justice.  3 

1917,  326. 


Form  and 
requisites  of 
certificate  for 
arrest  on 
mesne  process. 
1830,  131,  §  1. 
1834,  167,  §  1. 
R.  S.  90,  §  111; 
97,  §  44. 
18.54,  63. 
1855,  249,  §  1; 
444,  §  11. 
1857,  141,  §  17. 
1859,  166,  §  2. 
G.  S.  124, 
§§1,2. 

1873,  353,  §  2. 
P.  S.  162. 
5§1,  2. 
1901,  343. 


Section  2.  No  person  shall  be  arrested  on  mesne  process  unless  1 
the  plaintiff,  or  if  the  action  is  brought  in  behalf  of  the  plaintiff  by  a  2 
guardian,  conservator  or  ne.xt  friend,  or,  where  there  are  several  plain-  3 
tiffs,  one  of  the  plaintiff's  or  a  guardian,  conservator  or  next  friend  of  4 
one  of  the  plaintiffs  acting  as  such  in  the  action,  or,  in  the  case  of  a  5 
corporation,  an  officer  thereof,  makes  affidavit  and  proves  to  the  satis-  6 
faction  of  the  court  to  which  the  writ  is  returnable  —  7 

First,  That  one  of  the  parties  is  a  resident  of  or  has  a  usual  place  S 
of  business  in  the  commonwealth,  and,  except  in  actions  upon  negotiable  9 
instruments,  that  the  plaintiff'  is  an  original  party  to  the  cause  of  action  10 
or  is  his  executor  or  administrator;  11 
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12      Second,  That  he  has  a  good  cause  of  action  and  reasonable  e.vpecta-  r  l.  les, 
v.]  tion  of  recovering  a  sum  amounting  to  twenty  dollars  exclusive  of  costs  loin.i'so. 

14  which  have  accrued  in  any  former  action,  in  an  action  of  contract,  or  an  jj'f.'l.^^' 

15  amount  equal  at  least  to  one  third  of  the  ad  damnum  in  an  action  of  tort;  f^j^^''- 
Ki       Third,  That  he  believes  and  has  reason  to  believe  that  the  defendant  ipw.'s- 

17  intends  to  leave  the  commonwealth  so  that  supplementary  proceedings  ifl27'.334, 51. 
IS  will  not  be  cftective  agamst  hmi ;  13  Gray,  575. 

19  Fourth,  That  he  knows  of  no  property  of  the  defendant  within  the  Tir,"Ma'sf236. 

20  commonwealth  which  can  be  reached  by  attachment  or  otherwise,  suf-  j™  ^^ss;  3i^' 

21  ficient  to  satisfy  any  judgment  he  may  recover;  I'w  mS:  22^' 

22  Fifth,  That  he  believes  and  has  reason  to  believe  that  an  examination  2ou  Mass.  429. 

23  of  the  defendant  will  disclose  property  of  the  defendant  which  ought  to 

24  be  held  as  security  for  any  judgment  the  plaintiff  may  recover; 

25  Or,  instead  of"  the  third,  fourth  and  fifth,  that  the  defendant  is  an 
2G  attorney  at  law  or  a  person,  member  of  a  firm,  agency  or  association 
27  engaged  in  the  business  of  collecting  money,  and  that  the  debt  sought 
2S  to  be  recovered  is  for  money  collected  by  the  defendant  for  the  plaintiff 

29  and  that  the  defendant  unreasonably  neglects  to  pay. 

30  Such  affida\-it,  and  the  certificate  of  the  court  that  it  is  found  to  be  i04  Mass.  354. 

31  true,  shall  be  annexed  to  the  writ.    The  court  may  refuse  such  certifi-  134  Mass!  391: 

32  cate  if  an  arrest  in  the  particular  case  would  be  unjust  or  unnecessary. 

33  No  arrest  shall  be  made  after  sunset  unless  expressly  authorized  in  the 

34  certificate  for  cause. 

1  Section  3.     No  woman  shall  be  arrested  on  mesne  process  except  for  women  exempt 

from  arrest  on 

2  tort.  mesne  process 

1831,  131,  §  2.  18S5.  444.  5  1.5.  G.  S.  124,  5  7.  R.  L.  168,  §  3.  <=="'<^Pt '°  ^°'*'- 

R.  S.  97,  §  46.  1857,  141.  5  30.  P.  S.  162,  §  3.  151  Mass.  363. 

1  Section  4.     No  person  shall  be  arrested  on  mesne  process  in  a  civil  JJJ^gn'/^foeL 

2  action  for  slander  or  libel.  o'J'ifbe?'^^'' 

1855,  249,  §  2.  G.  S.  124,  §  3.  P.  S.  162,  5  3.  R.  L.  168,  I  3. 

1  Section  5.     The  court  issuing  the  process  upon  which  the  arrest  fj'^^^^°^^ 

2  was  made  may,  on  motion,  reduce  the  ad  damnum  of  the  writ,  or,  if  the  Discharge jf^. 

3  arrest  was  unjust  or  unnecessary,  discharge  the  defendant  from  arrest.       etc!'^ 

1898,  397.  R.  L.  168,  §  4.  1916,  272,  §  3. 

1  Section  6.     Except  as  provided  in  section  five,  all  proceedings  for  the  Arrest  on 

2  examination,  commitment  or  discharge  of  a  defendant  arrested  on  mesne  ^nd  execution 

3  process  or  on  execution,  and  all  supplementary  proceedings  under  this  venit'of ' 

4  chapter  as  to  a  judgment  debtor,  shall  be  had  in  the  district  court  within  ^Xrfcol-"' 

5  whose  judicial  district  the  defendant  or  debtor  was  arrested  or  lives  or  has  PiXnof*"" 

6  a  usual  place  of  business  or  emplovment;   or,  if  the  defendant  or  debtor  debtor.com- 

7  does  not  live  or  have  a  usual  place  of  business  or  emplo\-ment  withm  the  discharge,^ 
S  commonwealth,  such  proceedings  may  also  be  had  in  the  district  court  officVrfor 

9  within  whose  judicial  district  the  record  of  the  original  action  is  kept.  oneSecS' 

10  When  arrested  on  mesne  process,  the  defendant  shall  be  allowed  a  reason-  ?-eeogni'°anc; 

11  able  time  to  procure  bail  or  sureties  for  his  recognizance,  and  when  ™g|';'^^^y- 

12  arrested  on  execution  the  debtor  shall  be  allowed  reasonable  time  to  §5  ^'2.^^ 

13  procure  sureties  for  his  recognizance.    If  not  released,  he  shall  be  taken  isie'.  111: 


14  before  a  proper  court,  as  provided  in  this  chapter;    or  if  he  wishes  to  isii!  134 

15  recognize  he  may  be  taken  at  his  request  before  a  master  in  chancery.    A  ^1^7  ■  ■ 


16  master  in  chancery  or  the  court  may  accept  his  recognizance  to  the  plain-  flj^;  41" 


9S. 
4.  37. 


§§44, 
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tiff  or  creditor  with  surety  or  sureties  in  a  sum  not  less  than  the  ad  dam-  17 
num  of  the  writ,  unless  the  court  shall  expressly  fix  a  smaller  sum,  con-  18 
ditioned  that  he  will  have  a  time  and  place  appointed  for  his  examination  19 
before  some  court  having  jurisdiction,  which  time  shall  be  within  thirty  20 
days  after  the  time  of  his  arrest  and,  in  case  of  an  arrest  on  mesne  process,  21 
before  judgment,  giving  notice  of  the  time  and  place  thereof  as  provided  22 
in  this  chapter,  and  appear  at  the  time  and  place  appointed  for  his  23 
examination,  and  from  time  to  time  until  the  proceedings  are  concluded,  24 
and  not  depart  without  leave  of  the  court,  making  no  default  at  any  time  25 
fixed  for  his  examination,  and  abide  the  final  order  of  the  court  thereon.  26 
If  the  arrest  is  made  when  the  court  is  not  sitting  and  the  defendant  or  27 
debtor  does  not  recognize  or  give  bail,  the  officer  making  the  arrest  may  28 
deliver  him  to  the  keeper  of  the  jail,  to  be  detained  therein  until  the  next  29 
sitting  of  the  court,  when  he  shall  be  delivered  to  said  officer  to  be  taken  30 
before  the  court.  If  the  defendant,  when  taken  before  the  court,  does  not  31 
give  bail  or  recognize  to  its  satisfaction,  the  court  shall  cause  a  certificate  32 
thereof  to  be  attached  to  the  writ,  and  the  defendant  shall  be  committed  33 
to  jail  until  he  gives  bail  or  recognizes  or  until  the  time  appointed  for  his  34 
examination,  or,  if  no  such  time  be  appointed,  then  until  the  further  order  35 
of  the  court,  when  he  shall  be  delivered  by  the  jailer  to  the  officer  who  36 
made  the  arrest,  or,  in  his  absence  or  disability,  to  any  other  officer,  to  be  37 
by  him  taken  before  the  court.  38 

No  person  shall  be  arrested  on  execution  in  a  civil  action  unless  the  39 
creditor  or,  in  case  the  creditor  is  a  corporation,  an  officer  thereof,  after  40 
execution  has  issued  makes  application  for  a  certificate  authorizing  said  41 
arrest  and  files  affidavit  with  and  proves  to  the  satisfaction  of  a  district  42 
court  that  he  believes  and  has  good  reason  to  believe  that  the  debtor  43 
intends  to  leave  the  commonwealth  so  that  supplementary  proceedings  44 
will  not  be  effective  against  him.  If  a  debtor,  after  being  arrested  on  45 
execution,  gives  notice  that  he  desires  to  take  an  oath  that  he  does  not  46 
intend  to  leave  the  commonwealth,  he  shall  be  examined  relative  thereto,  47 
and  either  party  may  introduce  additional  evidence.  If  the  court  is  48 
satisfied  that  the  debtor  did  not  when  arrested,  and  does  not  at  the  time  49 
of  examination,  intend  to  leave  the  commonwealth,  it  shall  make  certifi-  50 
cate  thereof,  and  discharge  the  debtor  from  arrest;  and  immediately  51 
upon  such  discharge,  if  the  creditor  so  desires,  such  debtor  shall  be  re-  52 
quired,  without  further  notice,  to  submit  to  examination  and  other  53 
supplementary  proceeding  under  this  chapter.  If  the  debtor  when  taken  54 
before  the  court  does  not  recognize  to  its  satisfaction  he  shall  be  com-  55 
mitted  to  jail  until  he  recognizes  or  until  the  time  appointed  for  his  56 
examination,  or,  if  no  such  time  be  appointed,  then  until  the  further  order  57 
of  the  court,  when  he  shall  be  delivered  by  the  jailer  to  the  officer  who  58 
made  the  arrest,  or  in  his  absence  or  disability  to  any  other  officer,  to  be  59 
by  him  taken  before  the  court.  60 

If  there  is  reasonable  doubt  as  to  the  identity  of  the  defendant  or  debtor  61 
or  as  to  the  lawfulness  of  his  arrest,  at  the  time  of  the  arrest  or  thereafter,  62 
either  in  the  case  of  arrest  on  mesne  process  or  execution,  the  officer  may  63 
require  sufficient  security  from  the  plaintiff  or  creditor  to  indemnify  him  64 
for  arresting  the  defendant  or  debtor  or  for  continuing  to  retain  him  in  65 
custody.  If  sufficient  security  is  not  furnished  within  a  reasonable  time  66 
after  the  officer  has  made  a  written  demand  upon  the  plaintiff  or  creditor  67 
or  his  attorney  for  such  security,  the  officer  shall  not  be  obliged  to  arrest  68 
the  defendant  or  debtor  or,  if  he  then  has  the  defendant  or  debtor  under  69 
arrest,  he  may  release  him  from  custody  without  liability  to  the  plaintiff'  70 
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71  or  creditor  therefor.    If  a  prisoner,  arrested  or  committed  on  execution  122  Mass.  412, 

72  in  a  civil  action,  escapes  with  the  consent  or  by  the  neghgence  of  the  123  Mass.  333. 

73  officer,  the  creditor  may  recover  in  tort  against  the  officer  such  damages  as  260. 35T557' 

74  he  has  suffered  by  the  escape,  and  may  also  have  against  the  original  j^y  ^J^^;  go°' 

75  debtor  a  scire  facias  or  an  action  on  the  judgment.    No  arrest  on  execution  ,:^g- ^,^33  us 

76  shall  be  made  after  sunset  unless  expressly  authorized  in  the  certificate  1™  iviass.  i89, 

77  for  cause.  Tsi'Mass.  204. 

78  Any  recognizance  authorized  by  this  chapter  may  be  accepted  on  473.   **^ 

79  Sunday. 

137  Mass.  467.  163  Mass.  20.  79.  19fi  Mass.  571. 

138  Mass.  384.  165  Mass.  106.  200  Mass.  429. 

139  Mass.  45S.  461.  166  Mass.  226.  296.  201  Mass.  385. 

142  Mass.  107.  167  Mass.  327.  211  Mass.  69. 

143  Mass.  187.  168  Mass.  102.  216  Mass.  242. 

144  Mass.  14,  79,  151.  169  Mass.  61.  220  Mass.  137. 

145  Mass.  221.  174  Mass.  307,  221  Mass.  49. 

146  Mass.  89,  439,  175  Mass.  451.  226  Mass.  80. 

148  Mass.  448.  177  Mass.  206.  232  Mass.  44. 

149  Mass.  96.  221.  180  Mass.  99.  233  Mass.  99. 
151  Mass.  419.  184  Mass.  92.  236  Mass.  93. 
153  Mass.  541.  187  Mass.  202.  246  Mass.  190. 
157  Mass.  374.  508.  189  Mass.  507,  262  Mass.  372, 
160  Mass.  317.  193  Mass.  203.  266  Mass.  434. 
162  Mass.  17,  45.  339.  195  Mass.  440,  136  U.  S.  468. 

1  Section  7.     Whoever  recognizes  as  surety  for  another  as  provided  in  surrender  of 

2  this  chapter  may  at  any  time  before  breach  of  the  recognizance  surrender  ?eTOgnizan?e. 

3  his  principal  and  exonerate  himself  from  further  liability,  in  the  manner  Szance™^ 

4  provided  for  surrender  by  bail,  and  all  proceedings  on  such  surrender  shall  Jfgy;  \lf_  |  |g 

5  be  the  same  as  provided  in  the  case  of  bail.    If  a  debtor  arrested  on  e.xecu-  ^^  ^j  i|*'  ^. 

6  tion  is  surrendered  by  his  surety,  he  may  recognize  anew  for  his  appear-  fj'L'j^j'  g, 

7  ance  at  the  time,  place  and  upon  the  conditions  expressed  in  the  former  R  l.'i6s, 

n,  •  §§  31,  63,  65, 

8  recognizance. 

G.  L.  (ed.  of  1920)  224,  104  Mass.  433.  194  Mass.  24. 

55  21,  49.  51.  121  Mass.  400.  254  Mass,  356. 

1927,  334,  5  2.  122  Mass.  534.  269  Mass,  482, 

1  Section  8.    If  the  condition  of  a  recognizance  or  bond  taken  under  Remedy  on 

2  this  chapter  is  broken,  the  creditor  may,  within  one  year  after  such  am? bonds. 

3  breach,  commence  an  action  thereon;  and  judgment  shall  be  entered  for  1S57!  141]  §28. 

4  the  amount  of  the  penalty,  but  execution  shall  issue  for  so  much  thereof  fgyo,  31I;  1 1^' 

5  only  as  may  be  justly  and  equitably  due.    Such  actions  in  favor  of  the  fj  64*65 

6  commonwealth  shall  be  brought  in  the  court  in  which  the  original  judg-  R  l.  168, 5  66. 

7  ment  was  rendered. 

G.  L.  (ed.  of  1920)  224,  5  Allen,  393,  191  Mass.  54. 

§  52.  98  Mass.  31.  197  Mass.  94. 

1927,  334.  §  2.  170  Mass.  428.  221  Mass.  271. 

2  Allen.  75.  173  Mass.  475.  269  Mass.  482. 

1  Section  9.     At  the  request  of  a  defendant  arrested  on  mesne  process,  Request  for 

2  whether  he  has  recognized  or  given  bond  or  not,  the  court  shall  appoint  dc?endl?"t°°   ^ 

3  a  time  and  place  for  the  examination  of  the  defendant  and  shall  issue  a  mesM  process, 

4  notice  thereof  to  the  plaintiff.    Such  notice  shall  be  served  by  an  officer  ^"li^l"  °* 

5  qualified  to  serve  civil  process,  by  delivering  to  the  plaintiff",  or  to  his  ■^'^"^''^'■.^  ^p™ 

6  agent  or  attornev,  an  attested  copv  thereof,  or  by  leaving  such  copy  at  of  foes  by 

7  the  last  and  usual  place  of  abode  of  such  plaintiff  or  if  such  plaintiff'  is  a  1736-7. 'i3, 5 1. 

8  corporation  then  service  shall  be  made  upon  an  officer  thereof.  1741-2!  6,  '5 1. 

9  Service  shall  be  made  not  less  than  one  hour,  or,  if  service  is  made  at  lygl-l^'is's^i: 

10  the  last  and  usual  place  of  abode,  not  less  than  one  day,  before  the  time  {gfi'H;  5  V 

11  appointed  for  the  examination.  r^s'os'sI' 

12  If  there  is  more  than  one  plaintiff,  or  more  than  one  agent  or  attorney,  3.  i|.  1? 

1:5  service  on  one  shall  be  sufficient.    If  no  plaintiff,  agent  or  attorney  is  1844'.  154. 

14  found  within  the  county,  the  notice  may  be  served  on  the  officer  who  made  1855'.  444, 

554.5,12,14. 
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the  arrest.  The  person  who  made  the  writ  may  in  ail  cases  be  regarded  as  15 
the  attorney  of  the  plaintiff  or  creditor.  If  the  time  and  place  for  exami-  16 
nation  be  appointed  when  the  defendant  is  brought  before  the  court  under  17 
section  six,  an  oral  notice  by  the  court  to  the  arresting  officer  shall  be  18 
sufficient.  19 

If  the  plaintiff  or  creditor,  after  the  request  of  a  defendant  or  debtor  in  20 
custody,  makes  default  in  payment  of  the  fees,  the  defendant  or  debtor  21 
shall,  without  examination  and  without  payment  of  fees,  be  discharged  22 
from  arrest  and  shall  be  exempt  from  further  arrest  upon  the  same  execu-  2.3 
tion  or  upon  any  process  founded  on  the  judgment,  and  a  certificate  of  24 
such  discharge  signed  by  the  court  shall  be  annexed  to  the  writ  or  execu-  25 
tion;  but  if,  after  the  oath  that  he  does  not  intend  to  leave  the  common-  26 
wealth  has  once  been  refused,  the  defendant  or  debtor  again  applies  for  27 
the  benefit  thereof,  the  fees  for  such  subsequent  application  or  examina-  28 


tion  thereon  shall  be  paid  by  him. 


29 
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1855,  444,  §  12. 
1857,  141, 
§§  11,  21,  22. 
G.  S.  124, 
§§25,26. 
1877,  250,  5  2. 
1879,  283,  §  1. 
1881,  263,  §2. 
P.  S.  162, 
§§20,  43,  44. 
1887,  442, 
§§2,4. 

1889,  41.5,  5  3. 

1890,  128. 
1897,  382. 
R.  L.  168, 

§§  20,  47,  48. 
1906,  203,  §  1. 
1914.  429. 
G.  L.  (ed.  of 
1920)  224, 
§§  10,  36,  37. 
1927,  334,  §  2. 

9  Cush.  289. 
2  Gray,  210. 

10  Gray,  491. 

11  Gray,  226. 
8  Allen,  150. 
112  Mass.  394. 
127  Mass.  60. 
137  Mass.  25. 
139  Mass.  38. 
164  Mass.  150. 
166  Mass.  33. 

195  Mass.  440. 

196  Mass.  571. 
224  Mass.  122. 
136  U.  S.  468. 


Section  10.  The  court  may  continue  the  examination  from  time  to  1 
time,  remanding  the  defendant  to  jail  if  still  under  arrest.  If  the  plaintiff  2 
does  not  attend  the  examination,  personally  or  by  attorney,  the  defendant  3 
shall  be  discharged  from  arrest  unless  the  court  extends  the  time  or  orders  4 
further  notice.  If  the  plaintiff  does  attend,  the  defendant  shall  be  5 
examined  on  oath  as  to  his  intention  to  leave  the  commonwealth  and  6 
relative  to  his  property,  and  such  examination,  if  in  writing,  shall  be  7 
signed  and  sworn  to  by  the  defendant  and  filed  with  the  court.  Either  8 
party  may  introduce  additional  evidence.  The  examination  maj^  be  oral 
or  in  writing,  in  the  discretion  of  the  court.  If  the  court  shall  be  satisfied 
that  the  defendant  does  not,  and  did  not  when  arrested,  intend  to  leave 
the  commonwealth  as  alleged,  or  that  he  has  no  property  which  ought  to  12 
be  held  as  security  for  any  judgment  the  plaintiff  may  recover,  or  that  he  13 
has  such  property  but  has  complied  with  all  orders  of  the  court  in  relation  14 
to  said  property  or  with  so  much  of  said  orders  as  the  plaintiff  desires,  the  15 
court  shall  order  the  discharge  of  the  defendant  from  arrest.  If  the  court 
shall  not  be  so  satisfied,  it  shall  make  a  certificate  that  the  discharge  of  the 
defendant  from  arrest  is  refused,  and  he  shall,  unless  released  by  the 
giving  of  bail  or  a  bond  as  provided  in  section  thirteen  or  by  the  written 
order  of  the  plaintiff'  or  his  attorney,  be  committed  to  jail  until  final 
judgment,  and,  if  final  judgment  be  for  the  plaintiff,  shall  be  held  in  jail  21 
thereafter  until  discharged  by  order  of  court  in  any  supplementary  pro-  22 
ceedings  in  which  service  shall  be  made  upon  him  within  ten  days  after  23 
such  judgment;  or,  if  no  such  service  shall  be  made  within  said  ten  days,  24 
he  shall  be  discharged.  After  a  discharge  from  arrest  is  refused,  a  second  25 
examination  shall  not  be  given  within  ten  days  after  such  refusal.  26 


9 
10 
11 


16 
17 

18 
19 
20 


S'^'m^ert^'of        Section  1 1 .     If,  upon  the  examination,  it  appears  that  the  defendant     1 
defendant  as      has  property  whicli  ought  to  be  held  as  security  for  any  judgment  the    2 
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3  plaintiff  may  recover,  the  court  may  order  him  to  deliver  the  same  or  so  =^,^FJg  ^°l^ 

4  much  thereof  as  may  be  necessary  to  secure  the  plaintiff,  or  to  execute.  Return  of  such 

5  acknowledge  if  necessary,  and  deliver,  a  transfer,  assignment  or  convey-  iy27?334, 5  2. 

6  ance  thereof  to  the  court  or  to  a  person  or  persons  named  by  the  court, 

7  to  be  held  in  trust,  in  such  manner  and  form  as  the  court  may  prescribe. 

8  The  court  may  require  the  plaintiff,  from  time  to  time,  to  advance  the 

9  reasonable  costs  of  administering  tiie  trust.    The  court  may  make  such 

10  orders  as  to  the  disposition,  control  and  management  of  such  property  as 

11  it  shall  from  time  to  time  see  fit.     If  the  plaintiff  makes  application  for 

12  supplementary  proceedings  within  thirty  days  after  final  judgment  in  his 
]:>  favor,  the  court  shall  order  that  such  property  be  delivered,  transferred, 

14  assigned  or  conveyed  to  the  plaintiff,  or  to  a  person  in  his  behalf,  to  be 

15  held,  sold  or  redeemed  as  provided  in  sections  sixteen  and  seventeen. 
1(3  If  final  judgment  is  rendered  for  the  defendant,  or  if  the  plaintiff  fails 
17  to  make  such  application  within  the  time  aforesaid,  or  refuses  to  receive 
IS  the  property,  or  to  advance  the  reasonable  costs  of  administering  the 

19  trust,  the  property  shall  be  returned  or  reconveyed  to  the  defendant  as  the 

20  court  shall  order  and  the  court  may  enforce  such  order  by  process  for 

21  contempt. 

1  Section  12.     If  the  defendant  or  debtor  while  confined  in  jail  on  support  in 

2  mesne  process  or  on  execution  claims  support  as  a  pauper,  the  jailer  shall  c!  L.  e,  §  3; 
.3  furnish  his  support  at  the  rate  of  one  dollar  and  seventy-five  cents  a  week,  }706-\^2. 

4  to  be  paid  by  the  plaintiff  or  creditor,  who  in  such  case  shall,  if  required  |^'|;|*' 

5  by  the  jailer,  either  from  time  to  time  advance  the  money  necessary  for  \fl;IX 

6  the  support  of  the  prisoner  or  give  the  jailer  satisfactory  security  therefor.  R^  ^^f'l^^. 

7  If  the  plaintiff  or  creditor  neglects  to  do  so  for  twenty-four  hours  after  97,  §§  is-ss, 

8  demand  upon  him,  his  attorney  or  the  committing  officer,  the  jailer  shall  iss?,  141,  5  25. 

9  discharge  the  prisoner. 

G.  S.  124,  §§  27-29.  1927.334.5  2.  163  Masa.  214. 

P.  S.  162,  §5  45-47.  9  Cush.  289.  168  Mass.  373. 

R.  L.  168,  §§  49,  50.  16  Gray.  166.  196  Mass.  284. 

G   L   (ed.  of  1920)  224,  105  Mass.  385.  227  Mass.  350. 
§38. 

1  Section  13.    A  defendant  may  obtain  his  discharge  from  arrest  at  any  Discharge 

2  time  before  final  judgment,  whether  an  examination  has  been  held  or  not,  before  final 

3  by  filing  in  court  a  bond  payable  to  the  plaintiff,  with  surety  or  sureties  i927!"334,  §  2. 

4  approved  by  the  plaintiff  or  his  attorney  or  by  the  court  and  in  a  sum  not 

5  less  than  the  ad  damnum  of  the  writ,  unless  the  court  shall  expressly  fix 

6  a  smaller  sum,  conditioned  that  the  defendant  shall  begin  supplementary 

7  proceedings  under  this  chapter  and  cause  due  notice  thereof  to  be  served 

8  upon  the  plaintiff  or  his  attorney  of  record  in  the  action,  within  thirty 

9  days  after  final  judgment  for  the  plaintiff  therein,  and  shall  appear  at 

10  the  time  appointed  for  his  examination  and  from  time  to  time  thereafter 

11  until  the  proceedings  are  concluded,  not  departing  without  leave  of  the 

12  court  and  making  no  default  and  abiding  all  orders  of  the  court  relative 

13  to  his  property.    An  order  for  the  discharge  of  the  defendant,  under  sec- 

14  tion  ten,  shall  be  a  discharge  of  the  surety  or  sureties  on  such  bond. 

1  Section  14.     A  judgment  creditor  or  a  person  in  his  behalf  may  file  in  supplementary 

1.  .  n  ,  J  xL*  I  i-  process  ana 

2  court  an  application  for  supplementary  process  under  this  chapter,  proceedings  ^^ 

3  Upon  the  filing  of  such  application,  a  summons  may  issue,  requiring  the  ise^.'m"'"  ' 

4  judgment  debtor  to  appear  at  a  time  and  place  named  therein  and  sub-  ^875, ^179. 

5  mit  to  an  examination  relative  to  his  property  and  ability  to  pay.    Such  Pj|  ^^2,^ 

6  summons  may  be  served  by  an  officer  qualified  to  serve  civil  process,  by  isa^.  466,  §  1. 
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1898,  549, 
§§  1.3. 

1899,  445, 
1901,  176. 
R.  L.  168, 
7,  16,  80,  i 
1909,  119. 
1911,  192. 
1913,471. 
1917,326 
G.  L.  Ced. 
1920)  224, 
§§59,  67; 
§§1,5. 
1923,  34. 
1927,  334, 
§§4.6. 
151  Mass. 
173  Mass. 
198  Mass. 
233  Mass. 
248  Mass. 
272  Mass. 


5  1. 

§§6, 
i2. 

§1. 
§5. 

of 

225, 


363. 

498. 

457. 

39. 

436. 

417. 


delivering  to  the  debtor  an  attested  copy  thereof,  or  by  leaving  it  at  his  7 
last  and  usual  place  of  abode,  at  least  seven  days  before  the  return  day  8 
thereof.  If  due  service  is  not  made,  the  court  may  order  further  notice.  9 
A  judgment  debtor  who  has  been  arrested  on  mesne  process  or  on  execu-  10 
tion,  or  a  person  in  his  behalf,  may  file  such  an  application  and  cause  11 
service  to  be  made  upon  the  judgment  creditor  or  his  attorney  of  record  12 
in  the  action,  in  a  similar  manner,  requiring  the  judgment  creditor  to  1.3 
appear  at  such  examination;  and  upon  failure  of  the  judgment  creditor  14 
to  appear  personally  or  by  attorney  the  proceedings  under  this  section  15 
may  be  dismissed.  The  failure  of  a  judgment  debtor  personally  to  appear  16 
without  reasonable  excuse  upon  such  summons,  or  at  an  examination  17 
otherwise  appointed,  or  to  submit  to  the  examination  as  provided  in  18 
section  fifteen,  shall  constitute  a  contempt  of  court.  Supplementary  19 
proceedings  shall  be  in  order  for  examination  at  the  return  day  and  hour  20 
set  forth  in  the  summons  or  further  notice,  but  may  by  order  of  court  for  21 
good  cause  shown  be  continued  from  time  to  time  for  examination,  and  22 
may  be  brougiit  up  for  further  proceedings  at  such  time  or  times,  and  in  23 
such  manner  as  the  court  by  general  or  special  rule  or  order  may  direct.  24 
The  death  of  the  judgment  creditor  shall  not  affect  supplementary  25 
proceedings.  26 


Examination 
of  judgment 
debtor. 
1817,  186,  §  1. 
1834.  167,  §  2. 
R.  S.  98, 
§§6.7,  20. 
1844.  56,  §  3; 
154,  §  6. 
1855,  444,  §  6. 
1857,  141, 
§§6,  18. 
G.  S.  124,  §  19. 
1862,  162,  §  4. 


Section  15.    The  judgment  debtor,  if  he  appears,  shall  be  examined  1 

on  oath  as  to  his  property  and  ability  to  pay;  and  such  examination,  if  in  2 

writing,  shall  be  signed  and  sworn  to  by  the  debtor  and  filed  with  the  3 

court.    Either  party  may  introduce  additional  evidence ;  and  if  the  debtor  4 

fails  to  appear  at  the  examination  it  may  proceed  and  orders  may  be  5 

made  in  his  absence.    The  examination  may  be  oral  or  in  writing,  in  the  6 

discretion  of  the  court.    The  execution,  or  a  certified  copy  thereof,  shall  7 

be  sufficient  proof  of  the  judgment.  8 


1875,  179. 

P.  S.  162,  §§9,  16,  38. 

1897,  466,  §  1. 

1898,  549,  §  1. 

1899,  445,  §  1. 
1901,  176. 


R.  L.  168,  §§9.  16,  41,80. 

1906,  203,  §  2. 

1911,  192,  §  2. 

1913,  471,  §  5. 

G.  L.  {ed.  of  1920)  224, 

§§30,  61,  67;  225,  §2. 


1927,334,  §§2.6. 
163  Mass.  404. 
196  Mass.  384. 
272  Mass.  417. 


Dismissal  of 
proceedings  if 
debtor  has  no 
property. 
Orders  for 
payment,  etc. 
Failure  to 
obey  orders 
to  constitute 
contempt 
of  court. 
1862,  162,  §  5. 
1877,  250,  §  3. 
1881,  263,  §  1. 
P.  S.  162, 
§§  10,  16,  21. 

1897,  466,  §  1. 

1898,  .549, 
§§  1,  2.  .5. 

1899,  445.  §  1. 
1901,  176. 

R.  L.  168, 
§§  10,  16,  22, 
80,  81,  85. 
1911,  192,  §  3. 
1913,  471, 
§§5,6. 
G.  L.  (ed.  of 
1920)  224, 
§§  12,  62,  67; 
225,  §§  2,  5,  8. 
1927,  334, 
§§2,6. 
189  Mass.  34. 
191  Mass.  92. 
196  Mass.  384. 
229  Mass.  235. 


Section  16.  If  the  court  finds  that  the  debtor  has  no  property  not 
exempt  from  being  taken  on  execution,  and  is  unable  to  pay  the  judg- 
ment, in  full  or  by  partial  payments,  or  if  the  creditor  fails  to  appear  at 
the  examination,  personally  or  by  attorney,  the  proceedings  may  be  dis- 
missed. If  the  court  is  satisfied  that  the  debtor  has  property  not  exempt 
from  being  taken  on  execution,  the  court  may  order  him  to  produce  it,  or 
so  much  thereof  as  may  be  sufficient  to  satisfy  the  judgment  and  costs  of 
the  proceedings,  so  that  it  may  be  taken  on  the  execution;  or  may  order 
him  to  execute,  acknowledge  if  necessary,  and  deliver  to  the  judgment  9 
creditor,  or  to  a  person  in  his  behalf,  a  transfer,  assignment  or  conveyance  10 
thereof;  or  if  the  debtor  is  able  to  pay  the  judgment  in  full  or  by  partial  11 
payments  the  court  may,  after  allowing  the  debtor  out  of  his  income  a  12 
reasonable  amount  for  the  support  of  himself  and  family,  which  amount  13 
need  not  be  stated,  order  the  debtor  to  pay  the  judgment  and  costs  of  the  14 
proceedings  in  full  or  by  partial  payments  from  time  to  time;  or  the  15 
court  may  make  an  order  combining  any  of  the  orders  above  mentioned.  16 
The  court  may  prescribe  the  times,  places,  amounts  of  pajinents,  forms  17 
of  instruments  and  other  details  in  making  any  of  the  orders  above  men-  18 
tioned.  Tlie  court  may  at  any  time  renew,  revise,  modify,  suspend  or  19 
revoke  any  order  made  in  any  proceedings  under  the  provisions  of  this  20 
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21  chapter.    Failure,  without  just  excuse,  to  obey  any  lawful  order  of  the  251  Mass.  206. 

22  court  in  supplementary  proceedings  shall  constitute  a  contempt  of  court.  272  MassI  417! 

1  Section  17.     The  debtor  may  redeem  real  property  within  one  year,  Redcmpti^oa 

2  and  personal  property  within  sixty  days,  after  the  date  of  any  transfer,  transferred. 

3  assignment  or  conveyance  made  under  the  provisions  of  section  sixteen  acce"ptanc'e  of 

4  upon  payment  of  the  judgment  and  costs  and  the  necessary  expense  credftOT.''*' 

5  actually  paid  by  the  creditor  for  the  care  or  custody  of  such  property.  {,%?;fb^;  ^^■ 

6  If  sucli  property  is  not  redeemed  it  shall  be  sold  forthwith  at  public  §j§  22,  m^. 

7  auction,  unless  in  the  transfer,  conveyance  or  assignment  thereof  it  was  5,§  2:1.^24.' ^^ 

8  otherwise  provided,  and  the  proceeds,  after  deducting  the  ex-penses  of  1920)  224, 

9  such  care,  custody  and  sale,  shall  be  applied  to  the  payment  of  said  judg-  i927%34'.  §  2. 

10  ment  and  costs,  and  the  excess,  if  any,  remaining  after  such  payments, 

11  shall  be  paid  to  the  debtor;  or  the  creditor  may  take  said  property  at  a 

12  valuation  to  be  fixed  by  the  debtor  in  the  transfer,  assignment  or  convey- 

13  ance  and  apply  such  amount  in  payment  as  aforesaid. 

14  The  creditor  may  refuse  to  accept  a  transfer,  assignment  or  convey- 

15  ance,  and  his  refusal  thereof  shall  not  impair  his  right  to  have  his  execu- 

16  tion  satisfied  in  whole  or  in  part  by  a  levy  on  other  property  in  the  manner 

17  provided  by  law.    If,  after  such  transfer,  assignment  or  conveyance  has 

18  been  made  and  before  the  sale  of  the  property  conveyed  thereby,  the 

19  execution  is  satisfied  in  full  by  levy  or  otherwise,  the  court  shall  order 

20  that  the  creditor  reconvey  said  property  to  the  debtor  upon  such  terms 

21  or  conditions  as  it  may  determine  and  may  enforce  such  order  by  process 

22  for  contempt. 

1  Section  18.    The  court  may  issue  warrants  for  arrest  and  other  ^»^|°*'J°j. 

2  processes  to  secure  the  attendance  of  debtors  or  creditors  to  answer  for  yice  of  parties. 

3  any  contempt  under  this  chapter.     An  arrest  shall  not  be  made  after  sunset." 

4  sunset  unless  specially  authorized  in  the  warrant  for  cause.    Contempt  pe°n"ai1^5' 

5  of  court  under  this  chapter  shall  be  punished  by  a  fine  of  not  more  than  prTeeTngs  not 

6  twenty  dollars  or  by  imprisonment  in  the  common  jail  for  not  more  than  ^f^^^^fj]l^ 

7  thirty  days.     A  debtor  or  creditor  in  custody,  charged  with  contempt,  ^^"^"^p'^j^^. 

8  shall  be  entitled  to  a  speedy  hearing  therefor,  and  the  officer  having  him  tions. 

9  in  custody  shall  remain  in  attendance  until  excused  by  the  court.    A  isss;^^,  i  is. 

10  debtor  or  creditor  in  custody,  charged  with  contempt,  may  be  released  a's.' m.' 11°' 

11  by  the  court  and  the  hearing  on  the  alleged  contempt  may  be  continued.  }|^?;  {%■ '  ^°- 

12  A  sentence  for  contempt  shall  not  end  the  proceedings,  nor  any  order  J,%'|'i||°'5|  Jj, 

13  made  therein,  and  future  violations  of  the  order  upon  which  the  sentence  Jg.  24. 26.      ' 

,  i.i  .  Ill  •     1  c  loo*.  44*1,   8  ^- 

14  was  founded,  or  any  other  order,  may  likewise  be  dealt  with  as  tor  con-  1888,419, 5 12. 
l.j  tempt.    The  court  shall  retain  jurisdiction  of  supplementary  proceedings  isgs!  559! 

IG  until  an  order  shall  be  made  ex-pressly  dismissing  them.    If  the  proceed-  f^  h.''ii.'25. 

17  ings  are  dismissed,  the  creditor  shall  not,  within  one  year  after  the  date  j9nj,^i9,  §  1. 

18  of  such  dismissal,  file  a  new  application  against  the  same  debtor  upon  the  '5^5'^^; ^'^^^ 

19  same  judgment  or  a  judgment  including  the  same  cause  of  action,  unless  g^^l.  w.  of 

20  the  court  otherwise  orders.    There  shall  be  no  appeal  from  any  judgment,  §§"i5.  se.'es, 

21  order  or  sentence  under  the  provisions  of  this  chapter,  except  as  provided  1927, 334, 5  2. 

22  in  section  nineteen. 

10  Gray,  491.  104  Mass.  3.54.  129  Mass.  156.  272  Mass.  417. 

8  Allen,  150.  127  Mass.  550.  134  Mass.  391. 

1  Section  19.     At  any  time  pending  the  examination  of  the  defendant  ^^^^«f„5' 

2  or  debtor,  the  plaintiff  or  creditor  or  a  person  in  his  behalf  may  allege  proceedings 

3  charges,  to  wit :  — 
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Sentence. 
Appeal ._ 
Recognizance. 
Proceedings  in 
superior  court. 
1788.  16,  §  3. 
R.  S.  98,  §§23, 
27,  28,  30-36. 
1844,  154.  §  11. 
1848,  168. 
1855,  444, 
§§  2.  8. 
1857,  141, 
§§  12-16.  18. 
G.  S.  124, 
§§20,  31-34. 
1872,  281, 
§§1.2. 
P.  S.  162, 
§§49-52. 
R.  L.  168, 
§§52-65. 
1917,  326. 
G.  L.  Ced.  of 
1920)  224, 
§§6.40-43. 
1927,  334,  §  2. 

9  Met.  447. 
1  Gray,  172. 

3  Gray,  318. 

4  Gray,  533. 

10  Gray,  491. 
1  Allen,  385. 
100  Mass.  287. 
105  Mass.  517. 
110  Mass.  18. 
112  Mass.  394. 

123  Mass.  273. 

124  Mass.  92. 

125  Mass.  47. 

126  Mass.  28. 

127  Mass.  550. 
130  Mass.  189. 
133  Mass.  127, 
256. 

137  Mass.  25, 
467. 

138  Mass.  384. 
140  Mass.  171. 
142  Mass.  96. 
146  Mass.  439. 

150  Mass.  41U 

151  Mass.  419. 
162  Mass.  14, 
339 

187  Mass.  202. 
247  Mass.  183. 


First,  That,  since  the  debt  was  contracted  or  the  cause  of  action 
accrued,  the  defendant  or  debtor  has  fraudulently  conveyed,  concealed 
or  otherwise  disposed  of  the  whole  or  a  part  of  his  property,  with  intent 
to  secure  it  to  his  own  use  or  to  defraud  his  creditors ;  or 

Second,  That,  since  the  debt  was  contracted  or  the  cause  of  action 
accrued,  the  defendant  or  debtor  has  hazarded  his  money  or  other  prop- 
erty to  the  value  of  one  hundred  dollars  or  more  in  some  kind  of  gaming 
prohibited  by  the  laws  of  this  commonwealth;  or 

Third,  That,  if  the  action  was  founded  on  contract,  the  defendant  or 
debtor  contracted  the  debt  with  intent  not  to  pay  it. 

Such  charges  shall  be  in  writing,  subscribed  and  sworn  to  by  the  plain- 
tiff or  creditor  or  by  a  person  in  his  behalf,  and  shall  be  considered  in  the 
nature  of  an  action  at  law,  to  which  the  defendant  or  debtor  may  plead 
that  he  is  guilty  or  not  guilty,  and  the  court  may  thereupon  hear  a,nd 
determine  the  same.  The  plaintiff  or  creditor  shall  not  upon  the  hearing 
give  evidence  of  a  charge  which  is  not  made  or  filed  as  herein  provided, 
nor  of  a  fraudulent  act  of  the  defendant  or  debtor  which  was  committed 
more  than  three  years  before  the  commencement  of  the  original  action. 

If  the  court  finds  that  the  defendant  or  debtor  is  guilty  of  the  charges 
so  alleged,  he  shall  be  sentenced  to  imprisonment  in  the  common  jail  for 
not  more  than  one  year,  and  the  proceedings  for  the  examination  of  the 
defendant  or  debtor  as  to  his  property  or  ability  to  pay  may  be  continued 
by  the  court  to  enable  the  defendant  or  debtor  to  appear. 

A  party  aggrieved  by  a  judgment  rendered  under  this  section  may 
appeal  therefrom  to  the  superior  court  in  the  same  manner  as  from  a 
judgment  of  a  district  court  in  civil  actions.  If  the  plaintiff  or  creditor 
appeals,  he  shall  before  allowance  thereof  recognize  with  sufficient  sure- 
ties to  enter  and  prosecute  his  appeal,  to  file  therewith  a  copy  of  all  the 
proceedings  on  said  charges,  and  to  pay  all  costs  if  judgment  is  not  re- 
versed. If  the  defendant  or  debtor  appeals,  he  shall  recognize  in  like 
manner,  and  with  the  further  condition  that  if  final  judgment  is  against 
him  he  will,  within  thirty  days  thereafter,  surrender  himself  to  be  taken 
on  execution  and  abide  the  order  of  the  court,  or  pay  to  the  plaintiff  or 
creditor  the  amount  due  him  upon  the  claim  or  execution  as  the  case  may 
be.  In  the  superior  court  trial  shall  be  by  a  jury  or,  with  the  consent  of 
both  parties,  by  the  court. 
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Commitment 
as  for  contempt 
because  of 
transfer  of 
property 
pending  ex- 
amination. 
Exceptions. 
1862,  162,  §  8. 
1875,  179. 
P.  S.  162, 
§§  13,  16. 
1888,  419,  §  3. 
1890,  128. 
1897,  466,  §  1. 
R.  L.  168, 
§§  13,  16,  21. 
G.  L.  (ed.  of 
1920)  224, 
§§  11,  65,  67. 


Section  20.  If  at  the  examination  of  the  debtor  it  appears  that  after 
service  of  supplementary  process,  the  debtor  has  made  a  payment  of 
money  or  a  conveyance,  assignment  or  transfer  of  property  which  is  not 
exempt  from  being  taken  on  execution,  with  intent  to  prevent  it  from 
being  transferred  or  paid  to  the  creditor  or  applied  to  the  satisfaction  of 
the  judgment,  and  the  court  so  certifies,  the  debtor  may  in  the  discretion 
of  the  court  be  committed  as  for  a  contempt.  The  payment  by  the  debtor 
of  a  debt  for  necessaries,  or  a  debt  due  on  any  judgment  on  which  he  has 
previously  been  summoned  to  appear  in  supplementary  proceedings,  or  a 
reasonable  fee  for  counsel  relative  to  the  proceedings,  shall  not  render  him  10 
liable  for  contempt.  H 

1927,  334,  §  2.  158  Mass.  220.  254  Mass.  103. 


Dismissal  of  SECTION  21.     Supplcmeutarv  proceedings  shall  be  dismissed,  and  if  1 

supplementary  i^^^^i^^^-    -                  t-t-                       ■,,,,,,,■      i               i  e                     j.    J  o 

proceedmgs  ^  t^g  dcbtor  has  bccu  imprisoned  he  shall  be  discharged  trom  custody,  on  Z 

of'debtor'from  payment  in  full  to  the  creditor  or  his  attorney  of  the  amount  due  on  the  3 

mjprisonn,ent,  j^jjgjj^gj^^^  .^^.j^j^  ^H  the  costs  of  the  procccdiugs,  or,  unless  the  judgment  is  4 
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5  upon  a  bond  or  recognizance  given  under  the  provisions  of  this  chapter,  R.  |.  97^5  so^ 

6  on  the  giving  to  the  creditor  or  his  attorney  of  a  bond,  payable  to  the  p.s.'iei.'sis. 

7  creditor,  with  sufficient  surety  or  sureties,  approved  by  the  creditor,  his  g:  l:  M.'of*^ 

8  attorney  or  the  court,  conditioned  that  the  debtor  shall  pay  to  the  creditor  J^^o)  224, 1 39. 

9  the  amount  due  on  the  judgment,  with  all  the  costs  of  the  proceedings, 

10  within  sixty  days  after  the  date  of  giving  such  bond  or  within  such  longer 

11  time  as  the  court  may  allow. 

1  Section  22.    The  court  may  issue  a  writ  of  habeas  corpus  to  bring  Habea^8TOr|>as. 

2  before  it  for  examination  or  disposition  or  for  the  purpose  of  giving  bond,  isqs:  559!  ^^^' 

3  a  defendant  or  debtor  who  has  been  imprisoned  under  the  provisions  of  c  h.  (ed.'of 

,  .        ,  1920)  224,  i  57. 

4  this  chapter. 

1927,  334,  5  2. 

1  Section  23.     Constables  qualified  to  serve  civil  process,  as  well  as  Certain  officers 

.....  I      11  1  I        •        .  J        authorized  to 

2  sheriffs  and  their  deputies,  shall  have  authority  to  serve  any  process  under  serve  process. 

3  this  chapter. 

1896,  247.  G.  L.  (ed.  of  1920)  224,        1927,  334,  §§  2,  6. 

R.  L.  108,  §  28.         i  18;  225,  §  10.  272  Mass.  417. 

1913,  471,  5  7. 

1  Section  24.     If  a  debtor  committed  to  prison  on  a  warrant  of  distress  Rwcharge  of 

2  in  favor  of  the  commonwealth  is  unable  to  pay  the  debt  for  which  he  is  commonwealth. 

3  imprisoned,  he  shall  be  entitled  to  discharge  in  like  manner  as  a  debtor  f^Y;!.^"- 

4  before  a  court  on  supplementary  proceedings;   and  the  laws  relative  to  p.  1. /I2;  j^sl^' 

5  such  proceedings  so  far  as  applicable  shall  apply,  except  as  hereinafter  »•  l.  les,  §  se. 

6  provided. 

G.  L.  (ed.  of  1920)  224,  5  44.  1927,  334,  §  2. 

1  Section  2.5.     If  he  represents  to  the  jailer  that  he  desires  to  be  ex-  g'^^^f^^ii^^j,'- 

2  amined  relative  to  his  property  and  ability  to  pay,  the  jailer  shall  notify  oQJ^^°'^ 

3  the  proper  court.    The  court  shall  thereupon  appoint  a  time  and  place  iiIj'.'s. 

4  for  the  examination  of  the  debtor  and  notify  the  district  attorney  for  the  p.f; '||,' Hf: 

5  district  by  a  notice,  which  shall  be  served  by  giving  to  him  personally,  or  js^^;  «|;  |  ^§; 

6  by  leaving  at  his  usual  place  of  abode,  thirty  days  at  least  before  the  i9i7,326 

7  time  appointed  for  the  examination,  an  attested  copy  thereof. 

G.  L.  Ced.  of  1920)  224,  §  45.  1927,  334,  5  2.  7  Gush.  536. 

1  Section  26.     If  the  district  attorney  does  not  reside  in  the  town  samesubject. 

2  appointed  for  or  is  unable  to  attend  the  examination,  he  may  appoint  of''s''p°eda™° 

3  counsel  in  his  stead.    For  such  attendance,  suitable  allowance  shall  be  i855r276, 5  5. 

4  made  by  the  superior  court  for  the  county. 

G   S    124,  i  37.  R.  L.  16S,  §  58.  1927,  334,  §  2. 

P.  S.  162,  §  55.  G.  L.  ted.  of  1920)  224,  5  46. 

1  Section  27.     If  a  defendant  or  debtor  imprisoned  on  mesne  process  or  insane 

2  execution  is  supposed  to  be  insane,  any  person  may  file  a  petition  in  any  i848°320, 

3  court  named  in  section  fifty  of  chapter  one  hundred  and  twenty-three  in  ^^  ,1,^24, 

4  the  county  where  he  is  imprisoned,  stating  the  facts.    The  court  shall  |,^i|*ii|; 

5  appoint  a  time  and  place  for  a  hearing,  and  shall  order  notice  thereof  to  be  « 56.,57g  ^  ^g 

6  given  to  the  plaintiff,  creditor  or  his  attorney  seven  days  before  the  time  g;^l.  (m1^.'  of ^^ 

7  so  appointed,  and  in  other  respects  shall  proceed  under  said  chapter  one  1927, 33'4,'  §  2. ' 

8  hundred  and  twenty-three  as  in  cases  of  insane  persons  not  under  arrest. 

9  If  satisfied  upon  the  hearing  that  the  person  is  insane,  the  court  may  order 

10  his  discharge  from  arrest  and  his  removal  to  a  state  hospital,  as  defined 
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in  section  one  of  said  chapter  one  hundred  and  twenty-three.  The  legal  11 
rights  of  the  plaintiff  or  the  creditor  shall  not  be  affected  by  such  discharge  12 
or  removal.  13 


Discharge  of 
persons  com- 
mitted to  jail 
for  non-pay- 
ment of  tax. 
1927,  334,  §  2. 


Section  28.  A  person  who  has  been  committed  to  jail  for  the  non- 
payment of  a  tax,  if  since  his  commitment  he  has  not  had  any  property, 
real  or  personal,  with  which  he  could  have  paid  the  tax,  may  be  dis- 
charged at  any  time  in  the  manner  provided  by  section  one  hundred  and 
forty-six  of  chapter  one  hundred  and  twenty-seven,  for  the  discharge 
of  poor  prisoners  who  have  been  confined  for  three  months  for  a  fine. 


Effect  of  in- 
solvency or 
bankruptcy. 
1862,  162,  §  6. 
1875,  179. 
P.  S.  162, 
§§11,  16. 
1897,  466,  §  1. 
R.  L.  168, 
§§  11,  16. 


Section  29.     If  a  person  arrested  on  mesne  process  or  on  execution  1 

becomes  an  insolvent  debtor  under  the  laws  of  this  commonwealth  or  a  2 

bankrupt  under  the  laws  of  the  United  States,  he  shall  be  discharged  upon  3 

his  application  to  a  district  court  in  the  county  where  the  arrest  was  made,  4 

after  such  notice  as  the  court  shall  order.  5 


1919,333,  §§32,  33. 
1920,  2. 


G.  L.  (ed.  of  1920)  224, 
§§67-69. 


1927.  334,  §  2. 
269  Mass.  482. 


Adjournment, 
etc. 

Witnesses 
summoned 
to  attend. 
1817,  186.  §  1. 
1826,  9,  §  2. 


Section  30.     In  any  proceeding  under  this  chapter  the  court  may  1 

adjourn  the  case  from  time  to  time,  and  shall  have  the  same  powers  2 

relative  to  all  other  incidents  thereto  as  other  courts  have  in  civil  actions;  3 

and  witnesses  duly  summoned  shall  attend  as  required  in  civil  cases.  4 

!24,  §  70. 


R.  S.  98,  §  5. 
1857,  141,  §7. 
G.  S.  124,  §  16. 
1877,  250,  §  1. 
P.  S.  162,  §§  18,  35. 
R.  L.  168,  §§  18,  37. 


G.  L. (ed.  of  1920) : 
1927,  334,  §  2. 

6  Allen,  287. 

7  Allen,  3.54. 

8  Allen,  150. 

11  AUen,  29,  395. 


14  Allen,  157. 
124  Mass.  383. 
147  Mass.  69. 
164  Mass.  150. 
177  Mass.  206. 
266  Mass.  434. 


CHAPTER    225. 

PROCESS    AFTER   JUDGMENT    FOR    NECESSARIES   OR   LABOR. 


[NOTE:  — This  chapter  repealed  by  1927,  334,  §  6,  and  certain  of  its 
provisions  incorporated  in  chapter  224  by  1927,  334,  §§  1,  2.] 
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CHAPTER    226 


BAIL. 


Sect. 

t.\kinq  bail. 

1.  Defendant  arrested  on  mesne  process 

may  give  bail,  etc. 

2.  Manner  of  taking  bail. 

3.  Officer  may  require  two  sureties,  etc. 

4.  Approval  of  bond. 

5.  Bond  to  bind  those  executing  it. 

6.  Bond,  filing,  transmission  on  appeal. 

7.  Obligation  of  bail. 

8.  Suit  on  bond. 

SURRENDER    OF    PRINCIPAL. 

9.  Surrender  of  principal  in  court,  etc. 

10.  Commitment. 

11.  Discharge  by  death  of  principal. 

12.  .Surrender  out  of  court. 

13.  Surrender  to  jailer. 


Sect. 

14.  Proceedings. 

15.  Same  .subject. 

16.  Bail  to  pay  costs  on  scire  facias,  when. 

17.  Surrender  on  original  action. 

BAIL  l.N  ACTIONS  BEFORE  INFERIOR  COURTS. 

18.  Bail  before  inferior  courts. 

19.  Surrender  of  principal  in  such  case. 

20.  Proceeding-s  upon  surrender. 

21.  Same  subject. 

22.  Fees  of  officer. 

SUPPORT  OF   PRINCIPAL. 

23.  Liability  of  plaintiff. 

24.  Liability  of  bail. 

25.  Liability  in  case  of  surrender. 


TAKING   BAIL. 


1  Section  1.     A  defendant  arrested  on  mesne  process  shall  be  released  ^restrf™ 

2  upon  giving  bail.     If  he  has  been  sentenced  to  imprisonment  on  a  charge  mesne  process 

3  of  fraud  under  chapter  two  hundred  and  twenty-four,  the  giving  of  such  baU,  etc. 

4  bail  shall  not  discharge  him  from  such  imprisonment. 


1857.  141.  §  22. 
G.  S.  125,  §  1. 


P.  S.  103.  §  1. 
R.  L.  Ib9,  §  1. 


10  Gray,  490. 
206  Mass.  23. 


1  Section  2.     Bail  in  a  civil  action  shall  be  taken  by  giving  a  bond  to  Manner  of 

2  the  sheriff,  if  the  writ  is  served  by  him  or  his  deputy,  otherwise  to  the  r.'^s°^9i?§  i. 

3  officer  by  whom  the  writ  is  served,  conditioned  that  the  defendant  shall  p.|  iol.'!!.' 

4  appear  and  answer  to  the  plaintiff,  abide  the  final  judgment  of  the  court  ^^333*481  ^' 

5  and  shall  not  avoid. 


10  Mass.  20. 
12  Mass.  434. 
12  Met.  564. 


4  Gr.ay,  300. 
103  Mass.  398. 
113  Mass.  325. 


116  Mass.  133. 
119  Mass.  146. 


146  Mass.  58. 
233  Mass.  587. 


1  Section  3.     An  officer  shall  not  be  required  to  accept  a  bail  bond  °qufreTwo 

2  unless  with  at  least  two  sureties,  each  of  them  having  sufficient  property  |J^|''|^j'  ^1% 

3  within  the  commonwealth;  and  he  may  examine  on  oath,  to  be  adminis-  jsso.  199,  §  1. 

4  tered  by  him,  the  persons  offered  as  sureties,  as  to  their  sufficiency.     If  he  g.  s.'  125,'  §  3. 

5  takes  a  bail  bond  with  only  one  surety,  he  shall  be  liable  to  the  plaintiff  r.  l.  169,  §  3. 

6  for  any  loss  sustained  by  the  insufficiency  of  the  bail,  although  the  surety  ®  ^^*^^'  *^^' 

7  was  actually  sufficient  when  taken. 


1  Section  4.     The  bond  may  be  approved  by  a  judge  of  a  court  of  of''bond''' 

2  record  or  a  master  in  chancery,  and,  when  so  approved,  the  sureties  shall  isst,  u'l,  §  22. 

3  be  sufficient. 

1917,  326.  §  2. 


G.  S.  125,  §  4. 
1880,  132,  §  1. 


P.  S.  163.  §  4. 
R.  L.  169,  54. 


1  Section  5.     A  bail  bond  shall  bind  the  persons  executing  it,  although  Bond  to  hind 

2  taken  with  one  surety  only,  or  with  two  or  more  sureties  any  of  whom  inglt."'''""' 
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R.  S.  91,  §3. 
G.  S.  125,  §  5. 
P.  S.  163.  §  5. 


have  not  sufficient  property  within  this  commonwealth,  or  although  not    3 
approved  as  aforesaid.  4 


R.  L.  169,  §  5. 


2  Pick.  284. 


2  Met.  490. 


Bond,  filing, 
transmission 
on  appeal. 
R.  S.  91.  §4. 
G.  S.  125,  §  6. 


Section  6.  The  bond  shall  be  returned  and  filed  with  the  writ,  and  1 
the  clerk  shall  note  on  the  writ  that  a  bond  is  so  filed.  Upon  an  appeal,  2 
the  bond  shall  be  sent  with  the  other  papers  to  the  court  appealed  to.     3 


p.  S.  163,  §  6. 
R.  L.  169,  §  6. 


17  Mass.  591. 
2  Met.  490. 


9  Met.  564. 
103  Mass.  398. 


Obligation 
of  bail. 
1693-4, 1. 
17S4,  10,  §  1. 
R.  S.  91,  §  5. 
G.  .S.  125,  §  7. 
1881,  263,  I  4, 
P.  .S.  163,  §  7. 
R.  L.  169,  §  7. 
1931,  426, 
§299. 

2  Mass.  481. 
12  Mass.  433. 
2  Met.  327, 
587,  590. 
11  Gush.  15. 


Section  7.     In  case  of  the  avoidance  of  the  principal  and  a  return  1 

on  the  execution  that  he  has  not  been  found,  or  a  return  on  the  sum-  2 

mons  or  further  notice  mentioned  in  section  fourteen  of  chapter  two  3 

hundred  and  twenty-four  that  after  diligent  search  by  the  officer  serving  4 

the  summons  or  notice  the  principal  has  not  been  found,  his  bail  shall  5 

satisfy  the  judgment,  with  interest  thereon  from  the  time  it  was  ren-  6 

dered,  unless  he  discharges  himself  by  surrendering  the  principal  before  7 

final  judgment  against  him  on  the  writ  of  scire  facias,  or  by  other  suf-  8 

ficient  defence  in  that  suit.  9 

103  Mass.  398.  146  Mass.  331.  197  Mass.  94.  233  Mass.  587. 


Suit  on  bond. 

1693-4,  1. 

1784,  10, 

§§2,3. 

R.  S.  91, 

§§6-8. 

G.  S.  125, 

§§8-10. 

P.  S.  163, 

§§8-10. 

R.  L.  169,  §  8. 

2  Mass.  481. 

17  Mass.  591. 

2  Pick.  281. 


Section  8.    The  bail  bond  shall  be  so  far  a  matter  of  record  and  of  1 

the  nature  of  a  recognizance  that  the  court  in  which  the  judgment  against  2 

the  principal  was  rendered,  upon  application  of  the  creditor  to  the  clerk  3 

thereof,  shall  issue  a  writ  of  scire  facias  thereon  in  the  name  of  the  creditor  4 

against  the  bail,  which,  without  setting  forth  the  bond,  shall  allege  that  5 

the  defendants  became  bail;   but  no  action  shall  be  maintained  on  the  6 

writ  of  scire  facias  unless  it  is  served  on  the  bail  within  one  year  after  final  7 

judgment  against  the  principal.  8 


13  Pick.  339. 
2  Met.  490,  587. 


5  Gray,  397. 
103  Mass.  398. 


113  Mass.  325. 
197  Mass.  94. 


Surrender  of 
principal  in 
court,  etc. 
1693-4,  1. 
1705-6,  7,  §  1. 
1784.  10.  §  2. 
R.  S.  91,  §  10. 


SURRENDER   OF  PRINCIPAL. 

Section  9.  The  bail  may  surrender  the  principal  in  the  court  in  which 
the  scire  facias  is  pending  at  any  time  before  final  judgment  therein 
against  them ;  and,  upon  payment  of  costs  on  the  scire  facias  to  that  time, 
they  shall  be  discharged. 

161  Mass.  55. 


G.  S.  125,  §  12. 
p.  S.  163,  §  12. 


1884,  260. 

R.  L.  169,  §  9. 


7  Mass.  169. 
117  Mass.  281. 


Comniitment,        SECTION  10.     The  principal  SO  Surrendered  shall  be  committed  to  the  1 

1784, 10, 1 2.     jail  tor  thirty  days  so  that  he  may  be  taken  on  execution,  unless  dis-  2 

g!  s!  125,  §  13.  charged  as  provided  in  chapter  two  hundred  and  twenty-four.  3 

p.  S.  163,  §  13.  R.  L.  169,  §  10.  197  Mass.  94. 

SJath"P''^         Section  11.     Upon  proof  of  death  of  the  principal  before  final  judg-  1 

i884'260  ment  on  the  scire  facias,  the  bail  shall  be  discharged,  upon  payment  2 

R.  l!  169',  §  11.  of  costs  on  the  scire  facias  to  the  time  when  such  proof  is  made.  3 

138  Mass.  384, 


orcoun"""'        Section  12.     The  bail  may,  at  any  time  before  final  judgment  against  1 

R's'9r§i'>    them  on  a  writ  of  scire  facias,  exonerate  themselves  from  further  re-  2 

G  s.  125,  §"14.  sponsibility  by  surrendering  their  principal  as  provided  in  the  four  fol-  3 

R.  L.  169.  §  12.  lowing  sections.  4 
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1  Section  13.     Such  surrender  may  he  made  to  the  jailer  in  the  county  f^urrmder 

2  where  the  principal  was  arrested  or  where  the  original  writ  against  the  isi?,  ue. 

3  principal  was  returnable,  who  shall  receive  and  hold  him  in  like  manner  §§  13, 18. 

4  and  with  the  same  rights  as  if  he  had  been  committed  on  the  original  ^'^  f^^ig- 

5  writ. 

p.  S.  163.  §5  15,  20.  R.  L.  169,  5  13. 

1  Section  14.     The  jailer  shall  not  be  obliged  to  receive  a  person  so  Proceedings 

2  surrendered,  unless  the  bail  deliver  to  him  a  copy  of  the  bail  bond,  attested  g'.  s!  125.  §  I'e. 

3  by  the  officer  who  took  it  or  by  the  clerk  in  whose  custody  it  may  be,  r.l.'im.Vh. 

4  which  shall  be  a  sufficient  warrant  for  the  jailer. 

1  Section  15.    The  bail  shall,  within  fourteen  days  after  such  sur- Same  subject. 

2  render,  deliver  to  the  jailer  a  copy  of  the  original  writ  or  process  whereby  r.  s!  91,  §§  15, 

3  the  prisoner  was  arrested,  with  a  copy  of  the  return  endorsed  thereon,  g.s.  125,  §§17. 

4  attested  by  the  officer  who  served  the  writ  or  by  the  clerk  into  whose  rs.  les,  §§17. 

5  office  it  is  returned,  and  they  shall  also  within  said  time  give  written  {« j^  jgg  ^  j^ 

6  notice  to  the  plaintiff  or  his  attorney  of  the  time  when  and  the  place  ^j'^^fi^^'i^^ 

7  where  the  prisoner  was  so  committed. 

121  Mass.  400. 


1  Section  16.     If  the  surrender  is  made  after  a  writ  of  scire  facias  is  Bail  to  pay 

2  issued  against  the  bail,  they  shall,  within  fourteen  days  after  the  sur-  fa?ias?when. 

3  render,  pay  the  costs  of  suit  on  the  scire  facias  to  the  creditor  or  his  r.  s.'9i.''h7. 

4  attorney,  or  to  the  jailer  for  the  use  of  the  creditor;  but  if  the  WTit  of  scire  p  |  /gf  •  5^/9'; 

5  facias  has  not  been  served  on  the  bail,  they  shall  not  be  required  to  pay  «  ^u^^^jI,^"- 

6  the  costs  thereon  until  twenty-four  hours  after  notice  of  the  issuing  of 

7  the  writ  and  demand  by  the  creditor  for  such  payment. 

1  Section  17.     The  five  preceding  sections  shall  not  impair  the  right  ^^Tginaf^ction. 

2  of  bail  in  all  cases  to  surrender  their  principal  in  the  court  in  which  the  j^^^^'gi'  §19 

3  original  action  is  pending,  before  final  judgment;    or,  after  judgment,  g:|.  125,  §2^ 

4  to  surrender  him  to  the  officer  holding  the  execution,  at  any  time  before  r.  l,  169,  §  17. 

5  its  return. 

BAIL   IN   actions  BEFORE   INFERIOR  COURTS. 

1  Section  18.     The  rights  and  obligations  of  the  bail  in  an  action  Bail  before  in- 

2  before  a  district  court  and  all  proceedings  as  to  the  surrender  of  the  isos^is^fi. 

3  principal  and  the  action  against  the  bail  shall  be  substantially  the  same  §:  1 125,^^22. 

4  as  are  provided  relative  to  bail  when  taken  in  actions  in  other  courts.      ^  ^  ^^^-  ^  ^^■ 

R.  L.  169,  §  IS.  1917,  326.  1931,  426,  5  100. 

1  Section  19.     When  bail  in  an  action  before  a  district  court  sur-  surrender  of 

2  render  their  principal  in  court,  either  during  the  pendency  of  the  original  sueh  case. 

3  action  or  of  the  scire  facias,  they  shall  secure  the  attendance  of  an  officer  55  2,'4.   ' 

4  qualified  to  serve  legal  process  in  the  case  to  whom  the  principal  may  ^^  ti^h. 

5  be  committed.     Any  such  officer  seasonably  notified  and  requested  to  ^jla.^fl; 

6  attend  for  such  purpose  shall  attend  and  shall  receive  and  take  charge  ^jlg^^^- 

7  of  the  principal,  if  committed  to  his  custody  by  the  court. 

R.  L.  169,  §  19.  1917,  326.  194  Mass.  24. 

1  Section  20.     If  the  principal  is  surrendered  in  such  action,  an  entry  Proceedings 

2  of  such  surrender  shall  be  made  on  the  record  and  he  shall  be  forthwith  render. 

3  committed  to  the  officer  in  attendance. 

R.  S.  91,  5  23.  G.  S.  125,  §  25.  P.  S.  163,  §  25.  R.  L.  169,  §  20. 
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Samei^bject.        SECTION  21.     If  the  principal  is  surrendered  before  final  judgment  1 

5§  |i^|5-    2g  in  the  original  action,  the  bail  shall  deliver  to  the  officer  a  copy  of  the  2 

p.' s.' 163,' §  26."  original  writ,  with  the  return  endorsed  thereon,  attested  by  the  clerk  of  3 

R.  L.  169,    21.  ^j^^  pQUpt^  jf  any,  otherwise  by  the  justice.    If  the  surrender  is  after  final  4 

judgment  in  the  original  action,  the  bail  shall  deliver  to  the  officer  a  copy  5 

of  the  entry  of  the  surrender,  attested  in  like  manner.    The  officer  shall  6 

deliver  the  copy  to  the  jailer  upon  committing  the  prisoner  to  his  custody ;  7 

and  such  copy  shall  be  a  sufficient  warrant  to  the  officer  and  to  the  jailer  8 

for  receiving,  committing  and  holding  the  prisoner.  9 


Fees  of^o^fficer.       SECTION  22.    The  officer  shall  be  allowed  the  same  fees,  which  shall     1 
S-  i^^^  '^?iy  be  paid  by  the  bail,  as  upon  the  arrest  and  commitment  of  a  defendant    2 


p.  s.  163,  §  27.  on  mesne  process. 


R.  L.  169,  §  22. 


SUPPORT  OF  PRINCIPAL. 

Liability  of  SECTION  23.    If  a  principal,  surrendered  by  his  bail  and  committed  to 

1824,124.         jail,  claims  support  as  a  pauper,  the  jailer  may  require  the  plaintiff  or 
G.  I'.  125,  §^28.  his  attorney  in  the  action  to  give  security  or  to  advance  the  money  for 
R.  L.\69'.\2l.  support  of  the  defendant  in  like  manner  as  if  the  commitment  had  been 
made  by  an  officer.    If  the  plaintift"  fails  so  to  do  for  twenty-four  hours 
after  being  so  required,  the  jailer  may  discharge  the  defendant. 


Liability  SECTION  24.     The  jailer  may,  at  the  time  of  surrender,  demand  of 

1824",' 124.         the  bail  the  advance  of  money  for  support  of  the  principal,  or  security 

g!  s!  125,  §  29.  therefor,  instead  of  demanding  the  same  of  the  plaintirt";  and  if  the  bail, 

R.  L.  169. 1 24:  for  twenty-four  hours  after  such  demand,  fail  to  give  such  security  or 

to  advance  the  money  for  such  support,  the  jailer  may  discharge  him; 

and  the  bail  and  the  principal  shall  thereupon  continue  liable  to  the 

plaintiff  in  all  respects  as  if  the  surrender  had  not  been  made. 


Liability  in 
case  of  sur- 
render. 
1824,  124. 
R.  S.  97, 
§§  56,  57. 
G.  S.  125. 
§§30,31. 
P.  S.  163, 
§§30,31. 
R.  L.  169,  §  25. 


Section  25.    If  such  demand  is  made  upon  the  bail,  they  shall  be  1 

liable  for  the  support  of  the  principal  for  seven  days  after  they  have  2 

given  notice  of  the  surrender  to  the  plaintiff  or  to  his  attorney  in  the  3 

action.    The  plaintiff  shall  be  liable  for  the  support  of  the  defendant  4 

after  the  expiration  of  said  seven  days;   and  if  he  fails  to  advance  the  5 

money  or  to  gi\-e  security  therefor  as  before  provided,  at  or  before  the  C 

expiration  of  said  time,  the  jailer  may  discharge  the  defendant.  7 
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CHAPTER    227. 

PROCEEDINGS  AGAINST  ABSENT   DEFENDANTS  AND  UPON   INSUF- 
FICIENT  SERVICE. 


Sect. 

Sect. 

1.  Actions  against  absent  defendants. 

9.  Bond. 

2.  Cross  actions. 

10.   Notice  in  district  courts. 

3.  Service  of  wTit. 

11.  Execution  Ie\ned  on  land. 

4.  Proceedings. 

12.  Judgment  in  real  action. 

5.  Certain   individuals,    etc.,    to   appoint 

13.  -Actions  of  tort. 

agents  for  service  of  process.     Pen- 

14. Actions  of  contract. 

alty. 

15.  Prosecution  against  those  served.    New 

6.  Dismissal  of  action,  when. 

action. 

7.  Notice. 

16.  Absence  of  one  of  several  tenants,  etc. 

8.  Default. 

17.  Mixed  actions. 

1  Section  1.     A  personal  action  shall  not  be  maintained  against  a  Actions  against 

2  person  not  an  inhabitant  of  the  commonwealth  unless  he  or  his  agent  fendams!' 

3  appointed  under  section  five  has  been  served  with  process  in  the  com-  g:s!i26,S*i' 

4  monwealth,  or  unless  an  efYectual  attachment  of  his  property  within  the  rl/ito,  \\'. 

5  commonwealth  has  been  made  upon  the  original  writ,  and  in  case  of  such  g^Q^gh^lyJ  ^" 

6  attachment  without  such  service,  the  judgment  shall  be  valid  only  to  fo'^c^'^h^iss 

7  secure  the  application  of  the  property  so  attached  to  the  satisfaction  of  sGray,  sos.' 

8  the  judgment. 


11  Allen,  134. 
106  Mass.  217. 
131  Mass.  359. 
144  Mass.  10. 


147  Mass.  536. 
150  Mass.  550. 
170  Mass.  538. 
176  Mass.  48. 


198  Mass.  82. 
206  Mass.  39. 
215  Mass.  341. 
220  Mass.  285. 


224  Mass.  14,  193. 
235  Mass.  471. 
244  Mass.  425. 
210  U.  S.  82. 


1  Section  2.     If  an  action  is  brought  bv  a  person  not  an  inhabitant  cross  actions. 

•  •  1  S'^'i    1  IS 

2  of  the  commonwealth  or  who  cannot  be  found  herein  to  be  served  with  r.'s.'  9o,  ' 

3  process,  he  shall  be  held  to  answer  to  any  action  brought  against  him  a.'s.'ue. 

4  here  by  the  defendant  in  the  former  action,  if  the  demands  are  of  such  p^|'i64, 

5  a  nature  that  the  judgment  or  execution  in  the  one  case  may  be  set  off  ^  ^  ^^^^  ^  2 

6  against  the  judgment  or  execution  in  the  other.     If  there  are  several  7  .Mass.  uo. 

7  defendants  in  the  original  action,  each  of  them  may  bring  such  cross  170  Mass.  538. 

8  action  against  the  original  plaintiff  and  may  be  allowed  to  set  off  his  iss  Mass!  49. ' 

9  judgment  against  that  which  may  be  recovered  against  him  and  his  256  Mass!  245! 

10  co-defendants  in  like  manner  as  if  the  latter  judgment  had  been  against 

11  him  alone. 


1  Section  3.     The  writ  in  such  cross  action  may  be  served  on  the  at-  Service  of 

2  torney  of  record  for  the  plaintift'  in  the  original  action,  and  such  service  r!^'s'.  90.  §51. 

3  shall  be  as  valid  and  effectual  as  if  made  on  the  party  himself  in  the  p.  1. 164,'  1 4.' 

4  commonwealth. 


R.  L.  170,  §  3. 


168  Mass.  105. 


170  Mass.  538. 


256  Mass.  246. 


1  Section  4.    The  court  in  which  either  of  the  actions  is  pending  may  Proceedings. 

2  order  continuances  to  enable  the  absent  party  to  defend  the  action  92,^5  le.'  ^  ^^' 

3  brought  against  him,  and  to  enable  either  party  to  set  off  his  judgment  p.  |;  J^;  1 1; 

4  or  execution  against  that  which  is  recovered  against  him,  but  the  actions  J^s^ia^s' 49*' 

5  shall  not  be  unreasonably  delayed  bv  the  neglect  or  default  of  either  225  Mass.  512. 

*  .  .  .  .  256  Mass.  246. 

6  party.     The  provisions  of  the  following  sections,  relative  to  actions 
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against  persons  absent  from  the  commonwealth,  shall  not  apply  to  a    7 
cross  action  brought  under  the  two  preceding  sections.  8 


Certain 

individuals, 

etc.,  to  appoint 

agents  for 

service  of 

process. 

Penalty. 

1908.  528, 

851.2. 

95  U.S.  714. 


Dismissal  of 

action,  when. 
1884.  268. 
R.  L.  170,  I  5. 
210  Mass.  1. 


Notice. 

1828,  114. 

R.  S.  90,  §  53; 

92,  §  3. 

G.  S.  126,  §  6. 

P.  S.  164,  §  6. 

1894,  384, 

R.  L.  170,  5  6. 

1908,  528, 

§§1,2. 

3  Grav,  508. 

9  Gray.  311. 

10  Gray,  164. 

4  Allen,  94. 

5  Allen,  45. 
li  Allen,  134. 
102  Mass.  414. 
131  Mass.  359. 
144  Mass.  10. 
188  Mass.  80. 
198  Mass.  82. 
210  Mass.  1. 
224  Mass.  14, 
193 

230  Mass.  176. 


Section  5.     Every  individual   not  an  inhabitant  of  the  common-  1 

wealth  and  every  partnership  composed  of  persons  not  such  inhabitants,  2 

having  a  usual  place  of  business  in  the  commonwealth,  temporarily  or  3 

permanently,  or  engaged  here,  temporarily  or  permanently,  and  with  or  4 

without  a  usual  place  of  business  here,  in  the  construction,  erection,  5 

alteration  or  repair  of  a  building,  bridge,  railroad,  railway,  or  structure  6 

of  any  kind,  shall,  before  doing  business  in  the  commonwealth,  appoint  7 

in  writing  a  person  who  is  a  citizen  and  resident  thereof  to  be  his  or  its  8 

true  and  lawful  attorney  upon  whom  all  lawful  processes  against  such  9 

individual  or  partnership  may  be  served  with  like  effect  as  if  served  on  10 

such  person  or  partnership;   and  said  writing  or  power  of  attorney  shall  11 

contain  an  agreement  on  the  part  of  the  maker  that  the  service  of  any  12 

lawful  process  on  said  attorney  shall  be  of  the  same  force  and  validity  as  13 

service  on  such  individual  or  partnership.    The  power  of  attorney  shall  14 

be  filed  in  the  office  of  the  state  secretary,  and  copies  certified  by  him  15 

shall  be  taken  as  sufficient  evidence  thereof.    Such  agency  shall  be  con-  16 

tinned  so  long  as  such  individual  or  partnership  does  business  as  afore-  17 

said  in  the  commonwealth,  and  the  power  of  attorney  shall  not  be  re-  18 

voked  until  a  similar  power  is  given  to  another  citizen  and  resident  of  19 

the  commonwealth  and  filed  as  aforesaid.     Every  such  individual  or  20 

partnership  neglecting  or  refusing  to  appoint  such  attorney  shall  be  21 

notified  by  the  state  secretary,  upon  information  and  request  by  any  22 

citizen  of  the  commonwealth,  of  the  requirements  of  this  section;   and  23 

every  person  who  acts  within  the  commonwealth  as  agent  of  any  such  24 

individual  or  partnership  continuing  to  neglect  or  refuse,  after  receipt  25 

of  such  notice  from  the  state  secretary,  to  appoint  such  attorney,  shall  26 

forfeit  ten  dollars,  to  the  use  of  the  commonwealth,  for  each  day  during  27 

which  such  person  has  so  acted  after  such  neglect  or  refusal.  28 

Section  6.     If  real  property  of  a  non-resident  is  attached  and  no  1 

personal  service  is  made  upon  him,  the  action  shall  be  dismissed  unless  2 

notice  thereof  is  given,  in  such  manner  as  the  court  orders,  within  one  3 

year  after  the  entry  of  the  action.  4 

Section  7.     If  a  defendant  in  an  action  in  the  supreme  judicial  or  1 

superior  court  is  absent  from  the  commonwealth  or  his  residence  is  2 

unknown  to  the  officer  serving  the  writ,  and  no  personal  service  has  3 

been  made  on  him  or  his  agent  appointed  under  section  five,  or  if  the  4 

service  of  a  writ  is  defective  or  insufficient  by  reason  of  a  mistake  of  the  5 

plaintiff  or  officer  as  to  where  or  with  whom  the  summons  or  copy  ought  6 

to  have  been  left,  the  court,  upon  suggestion  thereof  by  the  plaintiff,  7 

shall  order  the  action  to  be  continued  until  notice  of  the  action  is  given  8 

in  such  manner  as  it  may  order.    If  the  property  of  an  absent  defendant  9 

has  been  attached  and  the  residence  of  such  defendant  is  known  to  the  10 

plaintiff  and  no  legal  service  can  be  made  upon  him  within  the  common-  1 1 

wealth,  except  by  publication,  the  court  may  order  personal  service  to  12 

be  made  on  him  in  such  manner  as  it  may  direct  and,  upon  proof  that  13 

service  has  been  so  made,  such  defendant  shall  be  held  to  answer  to  the  14 

action.     If  the  defendant  does  not  appear,  the  court  may  order  the  15 

action  continued  and  further  notice  given  to  him  in  such  manner  as  it  16 

mav  direct.  17 
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1  Section  S.     If,  after  such  notice,  the  defendant  does  not  appear  Default. 

2  within  twenty-one  days  after  the  day  specified  therefor,  a  default  shall  r,  s.'92.  §3. 
.3  be  entered  and  judgment  rendered  against  him  as  provided  in  section  R' f;  ig4,' 1 7.' 
4  one. 

1883,  3S4,  §  8.  R.  L.  170.  §  7.  144  Mass.  10.  206  Mass.  39. 

1  Section  9.     If  judgment  in  a  personal  action  is  rendered  under  the  Bond. 

2  preceding  section  upon  the  default  of  a  defendant  who  is  absent  from  i7!)7rs'or§'5. 

3  the  commonwealth  or  whose  residence  is  unknown,  the  plaintiff  shall  §'|  u,  7"' 

4  not  take  out  execution  thereon  within  one  year  thereafter,  unless  he  ^j  ^  ,]-"• 

5  files  with  the  clerk  of  the  court  a  bond  payable  to  the  defendant  with  j'^f  g*^*' 

a  one  or  more  sureties,  approved  bv  the  clerk  or,  upon  appeal  from  his  R  l.  i70.§8. 

_,..  1  /T..  c",  •  I  •j'jj.l  ,•*  Mass.  483. 

7  decision  as  to  the  sumciency  01  the  sureties,  by  a  justice  01  the  court  13  Gray,  1. 

8  rendering  the  judgment,  in  a  sum  equal  to  double  the  amount  recovered,  iss  mS:  72. ' 

9  conditioned  to  repay  the  amount  so  recovered  if  the  judgment  is  re-  261  mSs!  422. 

10  versed,  or  so  much  of  the  amount  as  shall  be  recovered  upon  a  review 

1 1  brought  by  the  original  defendant  within  one  year  after  the  original 

12  judgment. 

1  Section  10.     If  an  attachment  has  been  made  upon  a  wTit  return-  Notice  in 

2  able  to  a  district  court  and  the  defendant  is  absent  from  the  common-  isss,  121.  §  2.' 

3  wealth,  so  that  no  service  can  be  made  on  him  and  he  has  no  agent  or  p;s.il°'§u; 

4  attorney  residing  in  the  commonwealth,  the  court  may  order  the  action  Jlg^Vgg;  5  is. 

5  to  be  continued  until  notice  thereof  is  given  to  the  defendant  in  such  js^*'  ^^i  ^  ^ 
f)  manner  as  it  may  direct.     If,  upon  proof  that  such  notice  has  been  given,  i9i7. 326. 

7  the  defendant  fails  to  appear  on  the  return  day  of  such  notice,  judgment  §  429." 

8  may  be  entered  for  the  plaintiff.     Thereupon  execution  may  issue  for  1920!  2^ 

9  the  plaintiff,  upon  his  giving  bond  to  the  defendant  with  sufficient  surety  224'M°as3.^i4. 

10  in  double  the  sum  for  w-hich  execution  is  to  be  issued,  conditioned  to 

1 1  repay  the  amount  recovered,  if,  within  one  year  from  the  judgment,  pro- 

12  ceedings  are  begun  upon  which  it  is  reversed. 

1  Section  11.     If  the  execution  in  an  action  under  this  chapter,  except  Execution 

•  1      1      •      1       •     1  11  1-  •  1  PI  1        levied  on 

2  as  Otherwise  provided,  is  levied  on  land,  no  alienation  thereor  by  the  land. 

3  original  plaintiff  shall  prevent  the  defendant  from  retaking  the  same  or  1797.50,  §'3. 

4  as  much  thereof  as  may  be  necessary  to  satisfy  the  judgment  which  he  g.  s!  126.  §  10. 

5  recovers  on  review,  if  the  writ  of  review  is  sued  out  within  one  year  after  r, i.  m,\\°6. 

6  the  original  judgment. 

1  Section  12.     If  the  original  judgment  was  for  seisin  of  the  land  de-  Judgment  in 

2  manded  in  a  real  action,  the  writ  of  seisin  may  be  issued  in  favor  of  the  r.  s.  92.  §  9. 

3  demandant  without  his  giving  bond;  and  if  the  judgment  is  reversed  in  p.s./6"4,'§  A.' 

4  whole  or  in  part  upon  a  review,  whether  sued  out  within  the  year  or  after-  ^-  ^-  ^™'  *  '^■ 

5  ward,  the  original  tenant  may  have  restitution  of  the  land  as  upon  a 

6  reversal  on  a  writ  of  error. 

1  Section  13.    An  action  of  tort  against  several  defendants,  any  one  Actions  of  tort. 

2  of  whom  is  absent  from  the  commonwealth  at  the  time  of  the  service  of  r.  s.'92.  §  10. 

3  the  writ,  shall  be  conducted  with  regard  to  him  relative  to  the  service  p.s.'i64,'§  12"' 

4  of  the  writ,  judgment,  review  thereof  and  execution  as  if  he  were  the  ^-  ^  "°'  ^  '"■ 

5  sole  defendant. 

1  Section  14.     An  action  of  contract  against  several  defendants,  any  Actions  of 

2  one  of  whom  is  in  the  commonwealth  and  any  other  of  whom  is  absent,  1797, 50! 
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R.  S.  92,  5  H- 
G.  S.  126,  5  13. 
P.  S.  164,  §  13. 
R.  L.  170,  §  13, 


Prosecution 
against  tiiose 
served. 
New  action. 
R.  S.  92, 
§§12.  13. 
G.  S.  126, 
§§14,  15. 
P.  S.  164, 
§§  14,  15. 
R.  L.  170,  §  14. 
5  Mass.  193. 
8  Mass.  423. 
13  Mass.  148. 
13  Met.  256. 
16  Gray,  114. 


in  which  the  plaintiff  recovers  judgment  shall  not  be  subject  to  the  pro-  3 

visions  of  this  chapter  relative  to  review,  giving  bond  and  alienation  of  4 

land;   but  judgment  shall  not  be  rendered  against  any  such  absent  de-  5 

fendant,  unless  under  such  circumstances  as  would  entitle  the  plaintiff  6 

to  judgment  if  the  absent  party  were  the  sole  defendant.  7 

Section  15.     An  action  of  contract  against  several   defendants  in  1 

which  legal  service  is  not  made  upon  all,  either  by  attachment  or  other-  2 

wise,  by  reason  of  their  absence  from  the  commonwealth  or  for  other  .3 

sufficient  cause,  may  be  prosecuted  against  those  who  are  duly  served  4 

with  process,  without  further  proceedings  against  the  others.     If  judg-  5 

ment  so  rendered  against  one  or  more  of  several  joint  contractors  re-  6 

mains  unsatisfied,  an  action  on  the  same  contract  may  be  maintained  7 

against  any  of  the  other  joint  contractors  in  like  manner  as  if  the  contract  8 

had  been  joint  and  several.  9 

10  Allen,  485.  147  Mass.  201.  264  Mass.  414. 


Section  16. 


Real  actions  against  several  tenants,  anv  one  of  whom     1 

2 


Absence  of 

one  of  several  -  ... 

K^Tti  X'ii     '^  absent  from  the  commonwealth,  shall  be  conducted  relative  to  him  as 
g:  s!  126,  §  lb.  if  he  were  the  sole  defendant.  3 

p.  S.  164,  §  16.  R.  L.  170,  §  15. 


R.'f1)2°'§°u.'       Section  17.    The  provisions  of  this  chapter  relative  to  judgment,  1 

p'i'iM'iii'  bo"*l  ^^^  review  in  actions  of  tort  shall  apply  to  a  mixed  action  if  the  2 

R.  L.  170, 5 16.  defendant  or  one  of  several  defendants  is  absent  from  the  commonwealth,  3 

but,  as  to  the  service  of  the  writ  and  notice  to  the  defendant,  it  shall  be  4 

conducted  as  a  real  action.  5 


CHAPTER    228. 

SURVIVAL  OF  ACTIONS  AND  DEATH  AND  DISABILITIES  OF  PARTIES. 
Sect. 


SURVIVAL    OF   ACTIONS. 

1.  Actions  which  survive. 

PERSONAL    ACTIONS. 

2.  Death  of  party  in  suit  against  officer 

not  to  abate  action. 

3.  Judgment    for   and    against   executor, 

etc.,  of  officer. 

4.  Death  of  sole  plaintiff  or  defendant. 

5.  Citation. 

6.  Nonsuit  or  default. 

7.  Death  of  joint  plaintiff,  etc. 

REAL    AND    MIXED    ACTIONS. 

8.  Prosecution  of  real  and  mixed  action 

by  devisee  or  heir. 


Sect. 
9.   Death  of  one  of  several  demandants. 

10.  Prosecution  by  survivor. 

11.  Death  of  tenant. 

SUITS    IN    EQUITY. 

12.  Death  of  party  to  suit  in  equity. 


INSANITY. 


13.  Insanity. 


REMOVAL,  DEATH,  ETC.,  OF  PUBLIC  OFFICER, 
ETC. 

14.  Removal,  death,  etc.,  of  public  officer, 
etc. 


Actions  which 
survive. 
1805.  99,  5  2. 
1822,  110,  §  1. 


SURVIVAL   OF  actions. 

Section  1.     In  addition  to  the  actions  which  survive  by  the  common     1 
law,  the  following  shall  survive:    actions  of  replevin,  tort  for  assault,    2 


Chap.  22S.]  survival  of  actions,  disabilities,  etc.  2839 

3  battery,  imprisonment  or  other  damage  to  the  person,  for  goods  taken  1828,112. 

4  and  carried  away  or  converted,  or  for  damage  to  real  or  personal  prop-  r.  s.'ii,  §66; 

5  erty,  and  actions  against  sheriff's  for  the  misconduct  or  negligence  of  iliJ.s'g,  5 1- 

6  themselves  or  their  deputies. 

G.  S.  17,  §  58;  5  Cush.  543,  544.  132  Mass.  359.  209  Mass.  278. 

127.  §  1.  9  Cush.  lOS.  478.  143  Mass.  280,  301.  215  Mass.  557. 

P.  S.  25,  §  10;  14  Gray,  183.  147  Mass.  471.  216  Mass.  30,  169. 

165,  5  1.  11  Allen,  34.  155  Mass.  176.  222  Mass.  418. 

R.  L.  171,  I  1.  106  Mass.  143.  173  Mass.  212.  225  Mass.  599. 

7  Mass.  393.  115  Mass.  346,  552.  179  Mass.  583.  239  Mass.  110. 

1  Pick.  71.  121  Mass.  550.  181  Mass.  430.  244  Mass.  83. 

19  Pick.  47.  123  Mass.  254.  188  Mass.  371,  515.  271  Mass.  94. 

4  Cush.  408.  125  Mass.  166.  197  Mass.  474. 

PERSONAL  actions. 

1  Section  2.     An  action  of  replevin  or  tort  by  or  against  an  officer  Death  of  party 

2  for  personal  property  attached  by  him  and  claimed  or  taken  by  another  om^c'^r  not^'uf' 

3  person  shall  not  be  abated  by  the  death  of  any  party,  but  may  be  pros-  fj^^a  g^o.'Tg'e. 

4  ecuted  by  or  against  his  executor  or  administrator. 

G.  S.  127,  §  2.  P.  S.  165,  §  2.  R.  L.  171,  §  3. 

1  Section  3.     If  judgment  in  such  case  is  rendered  for  the  executor  or  .ludgment  for 

2  administrator  of  the  officer,  the  property  or  money  recovered  shall  be  eMcufor°ete., 

3  disposed  of  in  the  same  manner  as  it  ought  to  have  been  by  the  officer  rs^q",  5597, 

4  if  he  had  recovered  the  same;   but  if  judgment  is  rendered  against  such  ^?g  ^,7 

5  executor  or  administrator,  the  property  shall  be  returned  or  delivered  §§3, 4.   ' 

6  or  the  damages  recovered  shall  be  paid  in  full  by  him,  if  there  is  sufficient  §§3!  4. 

7  property  therefor,  although  the  estate  of  the  deceased  is  insolvent.  .... 

1  Section  4.    In  a  personal  action  the  cause  of  which  survives,  if  there  Death  of  sole 

2  is  only  one  plaintiff  or  one  defendant  and  he  dies  after  the  commence-  de'tendL't^ 

3  ment  of  the  action  and  before  final  judgment,  the  action  may  proceed  uli'-i',  iVif. 

4  and  be  prosecuted  by  or  against  his  executor  or  administrator,  and  if  59*^5  f"'  * '°' 

5  the  action,  or  an  appeal  therein,  has  not  been  entered  prior  to  his  death,  {f-^g'||- 

6  it  may  be  entered  thereafter.     The  death  shall  be  suggested  on  the  §§1-3.  ' 

7  record,  and  the  executor  or  administrator  may,  within  such  time  as  the  §§5-7. 

8  court  shall  allow,  appear  and  prosecute  or  defend  the  action,  which  §§5^7.  ' 

9  shall  thenceforth  be  conducted  in  the  same  manner  as  if  it  had  been  fgs^Mass!  log'. 

10  originally  commenced  by  or  against  the  same  e.xecutor  or  administrator,  m  Wm  ^||; 

11  If  the  executor  or  administrator  does  not  voluntarily  appear,  the  sur-  ?t?  >!'"!*  5^S' 

12  viving  party  may  take  out  a  citation  from  the  court  requiring  the  e.xec-  265  Mass.  los, 

13  utor  or  administrator  to  appear  and  take  upon  himself  the  prosecution  267  Mass.  350. 

14  or  defence  of  the  action. 

1  Section  5.     Such  citation  shall  be  returnable  at  such  time  as  the  citation. 

2  court  mav  order  and  shall  be  served  fourteen  davs  at  least  before  the  r.  s.'93,' 54' 

3  return  day;   but  it  shall  not  issue  after  the  expiration  of  one  year  from  is78. 200 

4  the  time  such  executor  or  administrator  has  given  bond,  if  he  has  given  5*5 1;  9^^' 

5  the  notice  of  his  appointment  as  required  by  law. 

R.  L.  171,  §  6.  1920.  2.  242  Mass.  65.  265  Mass.  108,  295. 

1919,333,5  34.  13  Allen,  221.  251  Mass.  372.  267  Mass.  350. 

1  Section  6.     If  the  executor  or  administrator  does  not  appear  on  the  Nonsuit  or 

2  return  of  the  citation  or  within  such  further  time  as  the  court  allows,  he  1727" «!  §  3. 

3  shall  be  nonsuited  or  defaulted  and  judgment  rendered  against  him  in  nss^M?^' 

4  like  manner  as  if  the  action  had  been  commenced  by  or  against  him  in  r  s^os.  §§5,6. 

5  his  said  capacity,  except  that  he  shall  not  be  personally  liable  for  costs;  9.1  J^^' 
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[Chap.  228. 


p.s.  165,  §§10,  but  the  estate  of  the  deceased  in  his  hands  shall  be  liable  for  the  costs,    G 
R.L.  171,  § 7.    as  well  as  for  the  debt  or  damages  recovered.  7 

136  Mass.  249. 


Death  of  joint  SECTION  7.  If  aiiy  of  several  plaintiffs  or  defendants  in  a  personal 
R.  s.  93',  §§  12,  action,  the  cause  of  which  survives,  dies  before  final  judgment,  the 
G.'s.  127,  §§11,  action  may  be  prosecuted  by  the  surviving  plaintiff  or  against  the  sur- 
p^s.  165,  §§  12,  viving  defendant,  as  the  case  may  be.  If  all  the  plaintiff's  or  defendants 
R^L.  171,  § 8.  die,  the  action  may  be  prosecuted  or  defended  by  or  against  the  executor 
9  Pick  528'       or  administrator  of  the  last  surviving  plaintiff  or  defendant,  respectively. 


119  Mass.  361. 
133  Mass.  409. 
166  Mass.  466. 


168  Mass.  415. 
195  Mass.  242. 
243  Mass.  405. 


249  Mass.  397. 
251  Mass.  372. 
267  Mass.  350. 


Prosecution  of 
real  and  mixed 
action  by  dev- 
isee or  heir. 
1826,70,  §  1. 
R.  S.  93,  §  14; 
101,  §  12. 

1851,  233 

1852,  312 
G.  S.  127, 
134,  §  11. 
P.  S.  165, 
173,  §  11 


§  72. 
,  §  55. 
,  §  13; 

514; 


REAL   AND   MIXED    ACTIONS. 

Section  8.  If,  in  a  real  or  mixed  action,  the  demandant  dies  before 
final  judgment,  his  heir  or  devisee  of  the  land  demanded  or  of  the  right 
of  action  may,  within  such  time  as  the  court  allows,  appear  and  prose- 
cute the  action  in  the  same  manner  as  if  commenced  by  him.  If  the 
first  estate  in  possession  under  a  devise  is  not  a  fee  simple,  the  devisee 
of  the  first  freehold  estate  in  possession  may  appear  and  prosecute,  and 
the  judgment,  if  in  his  favor,  shall  be  conformed  to  his  title. 


R.  L.  171,  §9; 
179,  §  11. 
17  Pick.  103. 
10  Met.  294. 


12  Met.  501. 
1  Gush.  395. 
8  Gray,  154. 
12  Gray,  288. 


13  Gray,  272. 
136  Mass.  126. 
152  Mass.  257. 


Death  of  one 
of  several 
demandants. 
1826,70,  §  1. 
R.  S.  93,  §  15. 
G.  S.  127,  §  14, 
P.S.  165,  §  15. 


Section  9.  If  any  of  several  demandants  dies  before  final  judgment, 
his  heir  or  devisee  shall  be  admitted,  upon  motion,  to  prosecute  the 
action  with  the  survivors,  in  the  same  manner  as  if  he  had  been  originally 
a  party  thereto. 

R.  L.  171,  §  10.  10  Mass.  179.  11  Mass.  56.  155  Mass.  461. 


S^vfyor.'""  ''^  Section  10.  If  the  interest  of  the  deceased  party  passes  to  the  sur- 
r"s'93'  1 16  vi^'ing  demandants,  or  if  there  is  no  motion  for  the  admission  of  an  heir 
G.s.  127,  §  1.5.  or  devisee  at  the  sitting  when  the  death  of  the  deceased  party  is  sug- 
R.L.  i7i',  §  iii  gested  or  within  such  further  time  as  the  court  allows,  the  surviving 

demandants  may  prosecute  the  action  for  so  much  of  the  land  in  question 

as  they  may  then  claim. 


1 
2 

3 
4 
5 
6 


Death  of 
tenant. 
1826,  70,  §  2. 
R.  S.  93,  §  17; 
101.  §  12. 
1855,  364. 
G.  S.  127, 
§§  16.  17; 
134.  §  11. 
P.  S.  165,  §§17, 
18;  173,  §  11, 
R.  L.  171,  §  12; 
179,  §  11. 
2  Mass.  479. 
2  Pick.  23. 
19  Pick.  243. 


Section  11.  If  the  tenant  dies  before  final  judgment,  his  heir  or 
devisee  of  the  land  demanded  may,  within  such  time  as  the  court 
allows,  appear  and  defend  the  action,  which  shall  be  conducted  as  if 
commenced  against  him.  If  the  heir  or  devisee  does  not  voluntarily 
appear,  the  court  before  whom  the  action  is  pending  shall,  upon  the 
application  of  the  demandant,  summon  such  heir  or  devisee  to  appear 
and  defend  the  action.  If  any  of  several  tenants  in  such  action  dies 
before  final  judgment,  the  action  may  be  prosecuted  against  the  sur- 
viving tenants  for  so  much  of  the  land  as  they  hold  or  claim. 


suits  in  equity. 

S^suitln''"'^      Section  12.    If  a  party  to  a  suit  in  equity  dies  and  the  cause  by  the  1 

1865^42           rules  of  equity  may  be  revived  against  or  in  favor  of  an  executor,  ad-  2 

p.  s.'i65,  §  19.   ininistrator,  heir,  devisee  or  other  person,  such  representative  may,  in  3 


Chaps.  228,  229.] 
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4  lieu  of  proceedings  to  revive  the  same,  appear  or  be  summoned  to  prose-  it  ^;.]^Hgy 

5  cute  or  defend  in  like  manner  as  in  an  action  at  law. 

125  Mass.  166.  166  Mass.  547.  233  Mass.  62.  242  Mass.  65. 


INS.^^NITY. 

Section  13.     If,  during  the  pendency  of  an  action  or  suit,  any  party  {"''l"'^^ ,  22 
becomes  insane,  it  may  be  prosecuted  or  defended  by  his  guardian  in  g!  s.  127,  123. 
like  manner  as  if  it  had  been  commenced  after  the  appointment  of  the  u.  l.  m",  us. 

13  Mass.  412. 


4  guardian,  or  the  court  may  appoint  a  guardian  for  the  action,  as  the  5'pick^43i. 


5  case  may  require. 


8.\llen,  311. 


REMOV.\L,   DEATH,   ETC.,   OF  PUBLIC   OFFICER,   ETC. 

1  Section  14.     An  action  on  a  note,  bond,  contract  or  other  liability  Removal. 

.   ,  ,  ,.         rv*  •  1  1  1     ^     ^      death,  etc., 

2  made  to  or  with  any  public  orhcer  or  trustee  appointed  under  a  statute  of  public 

3  may,  after  his  removal,  resignation  or  death,  be  commenced  or,  if  pend-  ng?"!!.'^' 

4  ing,  may  be  prosecuted  by  his  successor,  as  it  might  have  been  by  the  ^^^^  H'.  ^loo,' 

5  person  with  whom  the  contract  was  made.  ^  ^^• 

G   S    127,  §  24.  R.  L.  171,  §  19.  12  Mass.  575.  6  Gush.  229. 

P.  S.  165,  §  26.  2  Mass.  440.  2  Met.  47.  236  Mass.  336. 


CHAPTER    229. 

ACTIONS   FOR   DEATH   AND   INJURIES   RESULTING   IN   DEATH. 


Sect. 

1.  Damages  for  death  from   a  defective 

way. 

2.  Damages   for  death   by  negligence  of 

common  carrier. 

3.  Penalty    on    certain    corporations    for 

death  by  negligence,  etc. 

4.  Action  against  employer  for  death. 

5.  Action  for  death  in  general. 

6.  Count  for  conscious  suffering  in  action 

for  death. 


Sect. 

7.  Action  by  legal  representative  of  em- 

ployee   for    death    after    conscious 
suffering,  etc. 

8.  Amendment    of    actions    brought    for 

death  or  injury  of  employee. 

9.  Damages  in  action   for  death  of  em- 

ployee. 

10.  Notice  and  limitation  in  action  against 

employer  for  death. 

11.  Interest. 


1  Section  1 .     If  the  life  of  a  person  is  lost  bv  reason  of  a  defect  or  a  want  Damages  for 

.  „  fr^   '  •!•         •  ^  death  from  a 

2  of  repair  of  or  a  want  or  a  suihcient  railing  in  or  upon  a  way,  causeway  or  defective  way. 

3  bridge,  the  county,  city,  town  or  person  by  law  obliged  to  repair  the  same  e,'  §  6. 

4  shall,  if  it  or  he  had  previous  reasonable  notice  of  the  defect  or  want  of  k.^I.'Is,'  Hi. 

5  repair  or  want  of  railing,  be  liable  in  damages  not  exceeding  one  thousand  fgg^,' ttg,^  ^^' 

6  dollars,  to  be  assessed  with  reference  to  the  degree  of  culpability  of  the  |>*|'f2,  §  n. 

7  defendant  and  recovered  in  an  action  of  tort  commenced  within  one  year  fgj'^  |J4\\/- 

8  after  the  injury  causing  the  death  by  the  executor  or  administrator  of  the  §  23,'viii.  §  i. 

9  deceased  person,  to  the  use  of  the  surviving  wife  or  husband  and  children  iss  Mass'  14.' 

10  of  the  deceased  in  equal  moieties,  or,  if  there  are  no  children,  to  the  use  \ll  ^l^'.  Ito. 

11  of  the  surviving  wife  or  husband,  or,  if  there  is  no  surviving  wife  or  hus-  [H  ulZ'.llb. 

12  band,  to  the  use  of  the  next  of  kin. 


194  Mass.  183. 
197  Mass.  480. 

211  Mass.  561. 

212  Mass.  243. 
218  Mass.  582. 


219  Mass.  310. 
222  Mass.  591. 

226  Mass.  479. 

227  Mass.  462. 
230  Mass.  370,  536. 


236  Mass.  275. 
240  Mass.  517. 

251  Mass.  255. 

252  -Mass.  397. 


254  Mass.  110. 
260  Mass.  210. 
268  Mass.  462,  473. 
271  Mass.  94. 
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Damages  for 
death  by 
negligence  of 
common 
carrier. 
1840,  80. 
G.  S.  160,  5  34. 
1881,  199,  §§  3, 
5.  6. 

P.  S.  73,  §  6. 
R.  L.  70,  §  6. 
1921,  486.  §  35. 
132  Mass.  555. 
144  Mass.  425. 
179  Mass.  329. 
200  Mass.  8. 
271  Mass.  94. 


Section  2.     If  the  proprietor  of  a  common  carrier  of  passengers,  except  1 

a  railroad  corporation  or  street  railway  or  electric  railroad  company,  by  2 

reason  of  his  or  its  negligence,  or  by  reason  of  the  unfitness  or  gross  negli-  3 

gence  or  carelessness  of  his  or  its  servants  or  agents,  causes  the  death  of  a  4 

passenger,  he  or  it  shall  be  liable  in  damages  in  the  sum  of  not  less  than  5 

five  hundred  nor  more  than  five  thousand  dollars,  to  be  assessed  with  6 

reference  to  the  degree  of  culpability  of  the  defendant  or  of  his  or  its  serv-  7 

ants  or  agents,  and  recovered  and  distributed  as  provided  in  section  one,  8 

and  to  the  use  of  the  persons  and  in  the  proportions,  therein  specified.  9 


5§i, 


Penalty  on 
certain  cor- 
porations for 
death  by  neg- 
ligence, etc. 
1840,  80. 
1853,  414, 
§§  1-3. 
G.  S   63. 
§§97-99. 
1864,  229, 
§§  37,  38. 
1867.  164. 
1871,  381, 
§§  49,  50. 
1874,  372, 
§  163, 
1881,  199, 
5,  6. 
PS.  112,  §212. 
1883,  243. 
1886,  140. 
R.  L.  Ill, 
§267. 

1906,  463,  I, 
§63,  II,  §  258; 
516,  §  13. 
1907,392; 
428,  §  4. 
1912,  354. 
11  Gush.  612. 
5  Gray,  473. 
10  Allen,  189. 
13  Allen,  .589. 
101  Mass.  201. 

107  Mass.  236. 

108  Mass.  7, 
120  Mass.  372. 
126  Mass.  61. 
129  Mass.  500. 

133  Mass.  383. 

134  Mass.  211. 

135  Mass.  448. 
139  Mass.  238, 
252,  542. 

141  Mass.  463. 

143  Mass.  501. 

144  Mass.  425. 

146  Mass.  379. 

147  Mass.  101. 

148  Mass.  478. 


Section  3.  If  a  corporation  operating  a  railroad,  street  railway  or  1 
electric  railroad,  by  reason  of  its  negligence  or  of  the  unfitness  or  negli-  2 
gence  of  its  agents  or  servants  while  engaged  in  its  business,  causes  the  3 
death  of  a  passenger,  or  of  a  person  in  the  exercise  of  due  care  who  is  not  a  4 
passenger  or  in  the  employment  of  such  corporation,  it  shall  be  punished  5 
by  a  fine  of  not  less  than  five  hundred  nor  more  than  ten  thousand  dollars,  6 
to  be  recovered  by  an  indictment  prosecuted  within  one  year  after  the  7 
time  of  the  injury  which  caused  the  death,  which  shall  be  paid  to  the  8 
executor  or  administrator,  and  distributed  as  provided  in  section  one;  9 
but  a  corporation  which  operates  a  railroad  shall  not  be  so  liable  for  the  10 
death  of  a  person  while  walking  or  being  upon  its  railroad  contrary  to  11 
law  or  to  the  reasonable  rules  and  regulations  of  the  corporation,  and  12 
one  which  operates  an  electric  railroad  shall  not  be  so  liable  for  the  death  13 
of  a  person  while  so  walking  or  being  on  that  part  of  its  railroad  not  14 
within  the  limits  of  a  highway.  Such  corporation  shall  also  be  liable  15 
in  damages  in  the  sum  of  not  less  than  five  hundred  nor  more  than  ten  16 
thousand  dollars,  to  be  assessed  with  reference  to  the  degree  of  culpabil-  17 
ity  of  the  corporation  or  of  its  servants  or  agents,  which  shall  be  re-  18 
covered  in  an  action  of  tort,  begun  within  one  year  after  the  injury  which  19 
caused  the  death,  by  the  executor  or  administrator  of  the  deceased,  and  20 
distributed  as  provided  in  section  one.  If  an  employee  of  a  railroad  cor-  21 
poration,  being  in  the  exercise  of  due  care,  is  killed  under  such  circum-  22 
stances  as  would  have  entitled  him  to  maintain  an  action  for  damages  23 
against  such  corporation  if  death  had  not  resulted,  the  corporation  shall  24 
be  liable  in  the  same  manner  and  to  the  same  extent  as  it  would  have  been  25 
if  the  deceased  had  not  been  an  employee.  But  no  executor  or  adminis-  26 
trator  shall,  for  the  same  cause,  avail  himself  of  more  than  one  of  the  27 
remedies  given  by  this  section.  28 


153  Mass. 

154  Mass. 

156  Mass. 

157  Mass. 

159  Mass. 

160  Mass. 

161  Mass. 

162  Mass. 

163  Mass. 

164  Mass. 

165  Mass. 

166  Mass. 

171  Mass. 

172  Mass. 

173  Mass. 
175  Mass. 
182  Mass. 
185  Mass. 

187  Mass. 

188  Mass. 


79,  112.  300. 

478. 

316,  320. 

336. 

3,  536. 

39 

26^  298. 

66. 

132.  330. 

424. 

572. 

492. 

33,  52, 

211. 

136. 

181. 

337. 

510. 

77. 

371. 


164. 


189  Mass. 

190  Mass. 
192  Mass. 
194  Mass. 
197  Mass. 

200  Mass. 

201  Mass. 
203  Mass. 
206  Mass. 

209  Mass. 

210  Mass. 
212  Mass. 

214  Mass. 

215  Mass. 

216  Mass. 

217  Mass. 

218  Mass. 

221  Mass. 

222  Mass. 


270. 

527. 

20. 

181. 

32,  391. 

8,  147. 

38. 

453. 

557. 

81,  100. 

553. 

392. 

1,98. 

50,  467. 

178,  598. 

188,  594. 

397,  582. 

457. 

683. 


223  Mass. 

29,  184. 

224  Mass. 

303,  452 

226  Mass. 

65. 

226  Mass. 

262. 

227  Mass. 

493. 

228  Mass. 

472 

229  Mass. 

506. 

234  Mass. 

415. 

237  Mass. 

69. 

238  Mass. 

564. 

240  Mass. 

150. 

251  Mass. 

255. 

252  Mass. 

397. 

253  Mass. 

462. 

258  Mass. 

389. 

260  Mass. 

344. 

262  Mass. 

66,  485. 

269  Mass. 

60. 

271  Mass. 

94. 

^mphfyer'"^'  Section  4.  If,  as  the  result  of  the  negligence  of  an  employer  himself,  1 
iss?"!™  §  2  or  of  a  person  for  whose  negligence  an  employer  is  liable  under  section  one  2 
R.  L.  106,  §  73.  of  chapter  one  hundred  and  fifty-three,  an  employee  is  instantly  killed,    3 
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4  or  dies  without  conscious  suffering,  the  surviving  wife  or  husband  of  the  isos.  457. 

5  deceased  or,  if  there  is  no  wife  or  husband  surviving,  the  next  of  kin,  who,  §§  129!  142, 

6  at  the  time  of  such  death,  were  dependent  upon  the  wages  of  the  deceased  [too.  119. 5  2. 

7  for  support,  shall  have  a  right  of  action  for  damages  against  the  employer.  };5^  ^^^J^aa;  f*^' 

8  This  section  shall  not  apply  to  injuries  caused  to  domestic  servants  or  {64  i^Jagg- jfj 

9  farm  laborers  by  fellow  employees. 

167  Mass.  590.  18S  Mass.  371.  202  Mass.  254. 

168  Mass.  40.  191  Mass.  9.  211  Mass.  446. 

174  Mass.  453.  193  Mass.  76.  218  Mass.  582. 

175  Mass.  502.  195  Mass.  437.  219  Mass.  351. 

176  Mass.  266.  197  Mass.  391.  222  Mass.  538. 
183  Mass.  13.  199  Mass.  254.  227  Mass.  123. 
185  Mass.  151.  200  Mass.  284.  271  Mass.  94. 

1  Section  5.     Except  as  provided  in  sections  one,  two  and  three,  a  Action  for 

2  person  who  by  his  negligence  or  by  his  wilful,  wanton  or  reckless  act,  glnerai" 

3  or  by  the  negligence  or  wilful,  wanton  or  reckless  act  of  his  agents  or  {igsises! 

4  servants  while  engaged  in  his  business,  causes  the  death  of  a  person  in  f^Q-^-  jZi;  ^  2- 

5  the  exercise  of  due  care,  who  is  not  in  his  employment  or  service,  shall  }^22. 439.  ^  ^ 

6  be  liable  in  damages  in  the  sum  of  not  less  than  five  hundred  nor  more  jss  Mass.  i76. 

7  than  ten  thousand  dollars,  to  be  assessed  with  reference  to  the  degree  of  iw  Mass.  376. 

8  his  culpability  or  of  that  of  his  agents  or  servants,  to  be  recovered  in  an  192  Mass!  20. ' 

9  action  of  tort,  commenced,  except  as  provided  by  section  four  of  chapter  200  Mass.  8, 
111  two  hundred  and  si.xty,  within  two  years  after  the  injury  which  caused  2of  m^ss.  276. 

11  the  death  by  the  executor  or  administrator  of  the  deceased,  to  be  dis-  206MaSJo8! 

12  tributed  as  provided  in  section  one. 

209  .Mass.  529.  226  Mass.  75,  479.  253  Mass.  481. 

211  Mass.  54,  561.  230  Mass,  139.  254  Mass.  110. 

212  Mass.  243,  392.  231  Ma.ss.  397,  458,  258  Mass.  232. 
214  Mass.  426.  519,  538,  550.  262  Mass.  387. 

218  Mass.  231.  582.  232  Mass.  183.  263  Mass.  73,  129. 
.  219  Mass.  15,  560,  566.                 233  Mass.  392.  264  Mass.  586. 

220  Mass.  90,  236.  235  Mass.  66.  267  Mass.  447. 

221  Mass.  24,  125,  195.  236  Mass.  387.  268  Mass.  473. 

222  Mass.  560.  238  Mass.  239.  271  Mass.  94,  406. 

223  Mass.  179.  242  Mass.  8.  272  Mass.  448. 
225  Mass.  151.576.  244  Mass.  83. 

1  Section  6.     In  any  civil  action  brought  under  section  three  or  five,  Count  for 

2  damages  may  be  recovered  under  a  separate  count  at  common  law  for  suffering^in 

3  conscious  suffering  resulting  from  the  same  injury,  but  any  sum  so  re-  death". 

4  covered  shall  be  held  and  disposed  of  by  the  executors  or  administrators  214  MMs.'^lle. 

5  as  assets  of  the  estate  of  the  deceased. 

216  .Mass.  586.  229  Mass.  506.  263  Mass.  129. 

219  Mass.  566.  232  Mass.  183. 

1  Section  7.     If  a  cause  of  action  exists  against  an  employer  under  Action  by 

2  section  one  of  chapter  one  hundred  and  fifty-three,  or  because  of  the  scn'tative  of 

3  negligence  of  the  employer  himself,  for  an  injury  resulting  in  death  which  death  atter""^ 

4  is  not  instantaneous  or  is  preceded  by  conscious  suffering,  if  there  is  any  auScrlng!  etc. 

5  person  who  would  have  been  entitled  to  bring  an  action  under  section  }|^|  |5g'  ^  ^• 

6  four,  the  legal  representatives  of  the  deceased  may,  in  the  action  under  jss*.  499-    ^^ 

7  said  section  one,  recover  damages  both  for  the  injury  and  for  the  death,  i906,  370! 

8  and,  if  the  employer  is  also  liable  at  common  law,  may  in  a  separate  count  §§  128, 145. 

9  in  the  same  action  recover  damages  for  conscious  suffering  resulting  from  185  Mass!  151. 

10  the  same  injury.  ^'°' 

188  Mass.  371.  203  Mass.  273.  215  Mass.  199.  227  Mass.  168. 

198  Mass.  163.  208  Mass.  296.  218  Mass.  582.  243  Mass.  94. 

200  Mass.  284,  432.  210  Mass.  86.  219  Mass.  164.  248  Mass.  559. 

201  Mass.  227.  214  Mass.  426.  224  Mass.  452.  253  Mass.  499. 

1  Section  8.     If  an  action  is  brought  under  section  four,  or  if  the  Amendment 

2  action  is  brought  by  the  legal  representatives  under  the  preceding  sec-  brought  for 

3  tion  or  under  section  one  of  chapter  one  hundred  and  fifty-three,  such  of  employee"^ 
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1908. 457.  action  shall  not  fail  by  reason  of  the  fact  that  it  should  have  been  brought  4 
sfm  H5,  under  the  other  section,  but  at  any  time  prior  to  final  judgment  may  be  5 
200  Mass.  284.  ^^  amended  as  to  provide  against  such  failure.  6 


Damages  in 
action  for 
death  of 
employee. 
1887.  270,  5  3. 

1892,  260, 
§§1.2. 

1893,  359. 

1894,  499. 
1900,  446. 
R.  L.  106, 
1909,  514, 
§§  131,  145. 
1927,  213,  §  1. 
185  Mass.  510. 
188  Mass.  371. 
198  Mass.  163. 
203  Mass.  273. 
218  Mass.  582. 


,  §74. 


Section  9.  If  under  section  four  or  section  seven  damages  are  1 
awarded  for  death  or  for  injury  and  death,  they  shall  be  assessed  with  2 
reference  to  the  degree  of  culpability  of  the  employer  or  of  the  person  3 
for  whose  negligence  the  employer  is  liable.  _  4 

The  amount  of  damages  which  may  be  awarded  in  an  action  brought  5 
under  section  four  shall  not  be  less  than  five  hundred  nor  more  than  ten  6 
thousand  dollars.  _   _  "> 

The  amount  of  damages  which  may  be  awarded  for  injury  and  death  8 
in  an  action  brought  under  section  seven  shall  be  apportioned  by  the  9 
jury  between  the  legal  representatives  of  the  employee  and  the  persons  10 
who  would  have  been  entitled  under  section  four  to  bring  an  action  for  11 
his  death.  12 


Notice  and 
limitation 
in  action 
against  em- 
ployer for 
death. 
1887,  270,  5  3. 


Section  10.  An  action  under  section  four  or  section  seven  shall  be 
subject  to  all  the  provisions  of  section  six  of  chapter  one  hundred  and 
fifty-three  relative  to  notice  to  the  employer  of  the  time,  place  and  cause 
of  the  injury,  and  the  time  within  which  the  action  shall  be  commenced. 

204  Mass.  197. 

209  Mass.  196. 

210  Mass.  86. 
216  Mass.  512,  552. 
219  Mass.  164. 
226  Mass.  374. 
228  Mass.  361. 


Interest. 
1913,  290. 
1931,  253,  §  1. 
238  Mass.  221. 
272  Mass.  448. 


1888,  155,  §  1. 
1892,  260,  §  2. 
1894,  389. 
1900,  446. 
R.  L.  106,  §  73. 

1909.  514, 
§5  132,  145. 

1910,  IGO,  §  2;  611. 


1911.  178. 

1912,  251. 

197  Mass.  586. 

198  Mass.  385. 

199  Mass.  418. 

200  Mass.  284. 

201  Mass.  473. 

202  .Mass.  228. 


Section  11.  In  any  civil  action  in  which  a  verdict  is  given  or  a  find- 
ing made  for  pecuniary  damages  for  the  death,  with  or  without  conscious 
suffering,  of  any  person,  whether  or  not  such  person  was  in  the  employ- 
ment of  the  defendant  against  whom  the  verdict  is  rendered  or  finding 
made,  there  shall  be  added  to  the  amount  of  the  damages  interest  thereon 
from  the  date  of  the  writ,  even  though  such  interest  brings  the  amount 
of  the  verdict  or  finding  beyond  the  maximum  liability  imposed  by  law. 


1 
2 
3 
4 


CHAPTER    230. 

ACTIONS  BY  AND  AGAINST  EXECUTORS  AND  ADMINISTRATORS. 


Sect. 

1.  What  actions  may  be  brought. 

2.  Damages  in  tort. 

3.  Recovery  by  executor,  etc.,  in  right  of 

another. 

4.  Property  returned  on  replevin  by  ex- 

ecutor, etc. 

5.  Legatee,  etc.,  may  bring  suit  to  enforce 

claim  where  executor,  etc.,  refuses, 
etc. 

6.  Writs  against  executors,  etc. 


Sect. 

7.  No  attachment  without  permission  of 

probate  court. 

8.  Costs. 

9.  Separate  executions  for  damages  and 

for  costs. 

10.  Scire  facias  against  executor,  etc. 

11.  Death  of  executor,  etc.,  pending  action. 

12.  Same,  after  judgment. 

13.  Writ  of  error. 


What  actions         SECTION  1.     An  action  which  would  have   survived  if  commenced  1 

Sought.  by  or  against  the  original  party  in  his  lifetime  may  be  commenced  and  2 

g!  s!  128,  §  i.    prosecuted  by  or  against  his  executor  or  administrator.  S 

p.  S.  lOG.'si.  R.  L.  172,  §1.  251  Mass.  198.  263  Mass.  472. 
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1  Section  2.     If  an  action  of  tort  is  commenced  or  prosecuted  against  Damages 

2  the  executor  or  administrator  of  the  person  originally  liable,  the  plaintiff  r.  s.  93. 59. 

3  shall  recover  only  the  value  of  the  goods  taken,  or  the  damage  actually  p.' s.' i bb,' 5 1.' 

4  sustained,  without  vindictive  or  exemplary  damages,  or  damages  for  any  nsVaS.'Jil. 

5  alleged  outrage  to  the  feelings  of  the  injured  party. 

1      Section  3.     If  the  executor  or  administrator  of  a  trustee,  carrier.  Recovery  by 


executor,  etc., 


2  depositary  or  other  person  who  claimed  only  a  special  property  in  goods  in  right  if 

3  which  he  held  for  the  use  and  benefit  of  another  recovers  such  goods,  or  t§22,  no.  5  2. 

4  damages  for  the  taking  or  detention  thereof,  in  replevin  or  tort,  the  goods  g;  f;  ^os.S's: 
.5  or  money  recovered  shall  not  be  assets  in  his  hands,  but  shall,  after  the  k.l.\72.\1 

6  deduction  of  the  costs  and  expenses  of  the  action,  be  delivered  or  paid 

7  to  the  person  for  whose  use  and  benefit  they  were  so  held  or  claimed  by 

8  the  deceased. 

1  Section  4.     If  judgment  for  a  return  in  an  action  of  replevin  is  fj^°PfJ'y„''«- 

2  rendered  against  an  executor  or  administrator,  the  property  returned  replevin  by 

3  by  him  shall  not  be  assets  in  his  hands;  and  if  it  has  been  included  in  the  isllaTo.'^^s. 

4  inventory,  he  shall  be  allowed  therefor  in  his  account  if  he  shows  that  g;s:i28,SU: 

5  it  has  been  returned  in  pursuance  of  such  judgment. 

p.  S.  166.  §  4.  R.  L-  172,  §  4. 

1  Section  5.     It  shall  be  unnecessary  to  remove  an  executor  or  adminis-  Ugat^ee^ctc, 

2  trator  in  order  that  an  action  or  suit  to  enforce  a  claim  in  favor  of  the  suit  to  enforce 

3  estate  may  be  brought  by  an  administrator  to  be  appointed  in  his  place,  exec"utor."tc., 

4  when  he  refuses  to  bring  such  action  or  suit  at  the  request  of  a  legatee  or  "g^f 'ijl'^s  7. 

5  creditor,  or  is  unable  to  do  so  by  reason  of  his  interest  or  otherwise,  but 

6  a  legatee  or  creditor  having  an  interest  in  the  enforcement  of  any  such 

7  claim  may  bring  a  suit  in  equity  to  enforce  it  for  the  benefit  of  the  estate 

8  in  like  circumstances  and  in  like  manner  as  a  person  beneficially  interested 

9  in  a  trust  fund  may  bring  a  suit  to  enforce  a  claim  in  favor  of  such  fund, 

10  and  in  case  of  such  a  suit  in  respect  to  real  estate,  it  shall  not  be  an 

11  obstacle  to  the  suit  that  a  license  to  sell  it  has  not  been  obtained  by  the 

12  executor  or  administrator. 

1  Section  fi.     Writs  of  attachment  and  executions  against  executors  writs  against 

.    .       "  «.,.<.  \  •     ,       ,     .         1      11  executors,  etc. 

2  or  administrators  for  debts  due  from  the  testator  or  mtestate  shall  run  1703-4,^12  §  4. 

3  only  against  the  goods  and  estate  of  the  deceased  in  their  hands,  and  r.  s.'uo,  §i. 

4  not  against  their  bodies,  goods  or  estate. 

G   S    128,  §  5.  140  Mass.  66.  244  Mass.  23. 

P   S    166,  5  5.  151  Mass,  148.  501.  231  Mass.  198. 

R   L    172,  §  5.  190  Mass.  522.  253  Mass.  499. 

3  Mass.  523.  221  Mass.  587.  268  Mass.  73. 

1  Section  7.    The  real  and  personal  propertv  of  a  deceased  person  Noattachment 

*  .  .  J    I         I         without  per- 

2  shall  not  be  attached  on  mesne  process  in  an  action  upon  a  debt  due  mission  of 

3  from,  or  upon  a  claim  against,  the  deceased,  except  upon  the  permission  1907!* 553°"^  " 

4  of  the  probate  court  for  the  county  where  the  executor  or  administrator  HI  HlH:  If- 
.5  of  the  deceased  person  was  appointed.    This  section  shall  not  apply  to 

6  actions  brought  under  section  twenty-nine  of  chapter  one  hundred  and 

7  ninety-seven. 

1  Section  8.     If  a  judgment  for  costs  is  rendered  against  an  executor  g°^g'=jjQ  jjj 

2  oradministrator  in  an  action  commenced  by  or  against  him,  or  in  an  action  3,5^ 

3  commenced  by  or  against  the  testator  or  intestate,  wherein  the  executor  °;l'  ^~*'     ®' 

4  or  administrator  has  appeared  and  taken  upon  himself  the  prosecution  f;!;^*^*'"^' 
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R.  L.  172.  §6. 
16  Mass.  530. 
2  Pick.  68. 
11  Pick.  389. 

14  Pick.  8,  274. 

15  Pick.  385. 
220  Mass.  1. 


or  defence,  he  shall  be  personally  liable  for  the  costs,  and  execution  shall  5 

be  awarded  against  his  body,  goods  and  estate,  as  if  it  were  for  his  own  6 

debt.    Costs  paid  by  him  shall  be  allowed  in  his  account  unless  the  pro-  7 

bate  court  determines  that  the  action  was  prosecuted  or  defended  without  8 

reasonable  cause.  9 


Separate  exe- 
cutions for 
damages  and 
for  costs. 
R.  S.  110,  §4. 
G.  S.  128,  §  8. 
P.  S.  166,  §  8. 
R.  L.  172,  §  7. 
120  Mass.  516. 


Scire  facias 
against  execu- 
tor, etc. 
1703-4,  12,  §  4. 
1783,  32,  §9. 
1819,  157. 
R.  S.  110,  §6. 
G.  S.  128,  §  10. 
P.  S.  166,  §  10. 
R.  L.  172,  §  8. 
142  Mass.  227. 
144  Mass.  238. 
202  Mass.  104. 
221  Mass.  587. 


Section  9.     If  the  judgment  is  for  damages  and  costs,  an  execution  1 

for  the  damages  shall  be  awarded  against  the  goods  and  estate  of  the  2 

deceased  in  the  hands  of  the  executor  or  administrator,  and  another  3 

execution  for  costs  against  the  goods,  estate  and  body  of  the  executor  or  4 

administrator,  as  if  for  his  own  debt.  5 

136  Mass.  249,  294.  143  Mass.  187.  216  IMass.  30.  220  Mass.  1. 

Section  10.    Upon  the  return  unsatisfied  of  an  execution  against  an  1 

executor  or  administrator  for  a  debt  due  from  the  estate  of  the  deceased,  2 

the  court  may,  upon  a  suggestion  by  the  creditor  of  waste,  issue  a  wTit  3 

of  scire  facias  against  the  executor  or  administrator.     If  the  defendant  4 

does  not  appear  and  show  sufficient  cause  to  the  contrary,  he  shall  be  5 

found  guilty  of  waste  and  shall  be  personally  liable  for  the  amount  thereof,  6 

if  it  can  be  ascertained,  otherwise  for  the  amount  due  on  the  original  7 

judgment,  with  interest  from  the  time  when  it  was  rendered,  and  judg-  8 

ment  and  execution  shall  be  awarded  as  for  his  own  debt.  9 


Death  of  execu- 
tor, etc.,  pend- 
ing action. 
1812.  105,  §  1. 
1817,  190,  §  18. 
R.  S.  110, 
§§7,8. 
G.  S.  128, 
§§  11.  12. 
P.  S,  166, 
§§  11.  12. 
R.  L.  172,  §  9. 


Section  11.     If  an  executor  or  administrator  dies  or  is  removed  from  1 

office  during  the  pendency  of  an  action  to  which  he  is  a  party,  it  may  be  2 

prosecuted  by  or  against  the  administrator  de  bonis  non  in  like  manner  as  3 

if  commenced  by  or  against  him;    and  the  provisions  of  chapter  two  4 

hundred  and  twenty-eight  relative  to  the  appearance  or  citation  of  an  5 

administrator  and  relative  to  a  nonsuit  or  default  shall  apply  to  such  6 

administrator  de  bonis  non.  7 

4  Mass.  611.  7  Allen,  427.  251  Mass.  198. 


Same,  after 
judgment. 
1812,  105,  §  2. 
1817,  190,  §  18. 
R.  S.  110,  §  9. 
G.  S.  128,  §  13. 
P.  S.  166.  §  13. 
R.  L.  172,  §  10. 


Section  12.     If  an  e.xecutor  or  administrator  dies  or  is  removed  after  1 

judgment  has  been  rendered  for  or  against  him,  the  court  may  issue  a  2 

writ  of  scire  facias  in  favor  of  or  against  the  administrator  de  bonis  non,  3 

and  a  new  execution  may  be  issued  in  like  manner  as  may  be  done  in  4 

favor  of  or  against  an  original  executor  or  administrator  in  case  of  the  5 

death  of  his  testator  or  intestate  after  a  judgment  rendered  for  or  against  6 

him;  except  that  a  judgment  against  the  first  executor  or  administrator  7 

for  costs  for  which  he  was  personally  liable  shall  be  enforced  only  against  8 

his  executor  or  administrator  and  not  against  the  administrator  de  9 

bonis  non.  10 


Writ  of  error. 
1812,  105,  §  2. 
1817,  190,  5  18. 
R.  S.  110,  §  10. 
G.  S.  128,  5  14. 
P.  S.  166,  §  14. 
R.  L.  172.  §  11. 
4  Mass.  611. 
7  Allen,  427. 


Section  13.     If  a  judgment  is  rendered  for  or  against  an  executor  1 

or  administrator,  a  writ  of  error  may  be  brought  thereon  by  or  against  2 

an  administrator  de  bonis  non  in  like  manner  as  it  might  have  been  3 

brought  by  or  against  the  executor  or  administrator  who  was  party  to  4 

the  judgment.  5 
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CHAPTER    231  . 

PLEADING  AXD  PRACTICE. 


[All  sections  of  this  chapter,  except  as  otherwise  provided,  apply  to  actions  at  law  in  the  supreme  judicial 
and  superior  courts.  The  following  signs  against  a  section  number  indicate  that  a  section  also 
applies  as  follows: 

*     to  civd  actions  before  any  district  court.     Sec  §  141. 

t     to  real  and  mixed  actions,  and  to  the  land  court  or  proceedings  begun  therein.     See  §  142. 

X    to  the  municipal  court  of  the  city  of  Boston.     See  §  143. 

§     to  suits  in  equity  and  probate  proceedings.     See  §  144. 

II  to  petitions  for  damages  for  taking  by  eminent  domain  and  for  abatement  of  betterment 
assessments.     See  §  145. 

^     to  suits  in  equity.     See  §  146.] 


Sect. 


PLEADING. 

Division  of  Personal  Actions. 

1.  Division  of  actions. 

Parlies. 

2.  Joinder  of  plaintiffs  in  several 

actions. 

3.  Joinder  of  co-tenants. 

4.  Joinder  of  defendants  sever- 

ally liable  on  written  con- 
tracts. 

'  5.  Action  by  assignee  of  chose  in 
action. 

I      6.      Same  subject. 


Declarations. 

*  7.      Form  of  declaring  at  law. 
t      8.      In  real  actions  on  mortgage. 

Writ  and  declaration  in  ac- 
tion of  ejectment. 
Description  of  plaintiff's  close 

in  tort,  etc. 
Declaration   need  not  be  in 
writ,  unless,  etc. 
*  t  H    12.      Time  of  filing  declaration. 
*  t     13.      Non-entry  and  late  entry. 

*  13.\.  Judgments   on    certain    writ- 

ten instruments  waiving 
service  of  process  to  be 
annulled  unless  service 
made,  etc.  Stipulations 
in  such  instruments  con- 
fessing judgment  void. 
Stay  of  execution. 
Bill  of  particulars. 


7. 
8. 
9. 

10. 

11. 

12. 
13. 


Sect. 


14. 


Demurrers. 

*  t    15.      Demurrers. 

*  t    16.      Demurrer  to  the  declaration. 

*  t    17.      Demurrer  to  the  answer. 

*  t    18.      Causes  for  demurrer. 

*  t    19.      Pleading  after  demurrer. 

Answers,  Replications,  etc. 

*  t    20.      Answer  in  abatement. 
*t    21.      Answering  over. 


*t 

22 

Answer  or  general  issue. 

*t 

23. 

Joint  answer. 

24. 

Pleadings  on  appeal. 

* 

25. 

Answer. 

* 

26. 

Answers  to  separate  items, 
etc. 

* 

27. 

General  or  partial  denial. 

* 

2S. 

.Answer  in  avoidance. 

*11 

29. 

Signatures  admitted  unless 
genuineness  is  denied. 

*t§ll 

30. 

Fiduciary  or  corporate  ca- 
pacity, or  existence  of  pub- 
lic way  admitted,  unless, 
etc. 

*t§ll 

31. 

Equitable  defences. 

* 

32. 

Written  instruments,  how 
pleaded. 

* 

33. 

Conditional  obligations,  etc., 
how  pleaded. 

* 

34. 

Replication. 

*t§il 

35. 

Ecjuitable  avoidance  of  de- 
fence. 

* 

36. 

Supplemental  declaration, 
etc. 

* 

37. 

Alternative  averments. 

* 

38. 

Construction  of  pleadings. 

•t 

39. 

Action,  when  at  issue. 

PRACTICE. 


40. 

41. 


Interpleader. 
Interpleader  by  defendant. 
Interpleader     by     bailee     or 
pledgee. 


Endorsement  of  Process. 

42.  Endorsement   of   writs,   etc., 
before  entr>'. 

43.  Same  after  entry. 

44.  Endorser    upon    removal    of 

plaintiff. 

*  t  H    45.      Endorser      removing,      etc., 

another  required. 
46.      Endorser    in    probate    cases, 
etc. 

*  t  K    '17.      Dismissal  for  failure  to  pro- 

cure endorser. 

*  1 1    48.      Substitute  endorser. 
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Sect. 

Abatement. 

*  t  §    49.      No    abatement    for    circum- 

stantial errors. 

*  t    50.      Judgment  upon  issue  of  fact. 

A7ne7ulvien!s. 
*t§ll    51.      Changing  parties,  form,  etc. 
*t§!l    52.      Amendment  after  demurrer. 

*  t    53.      Amendment,   etc.,   after   an- 

swer in  abatement. 

*  t    54.      Joinder  of  new  defendants. 

f  55.  Amendments  changing  ac- 
tions at  law  into  suits  in 
equity,  and  vice  versa. 

*  t    56.      Amendment  after  judgment. 

Defaults. 

*t    57.      Defaults. 

*  t  T    58.      Notice  of  default  or  decree 

pro  confesso. 

*  58A.   Requiring    notice    to    insur- 

ance company  of  default 
before  assessing  damages 
in  certain  motor  vehicle 
cases . 

Advancing  Causes  for  Speedy  Trial. 

59.      Advancing  actions  for  speedy 
trial. 
t    59A.  Same  subject. 

Expediting  the  Collection  of  Debts. 

*  59B.  Motion  for  immediate  entry 

of  judgment. 

Claim  of  Trial  by  Jury. 
t    60.      Jury  trial,  how  claimed. 

Promding  for  Prompt  Informal  Trials  in  the 
Superior  Court. 
T[    BOA.  Waiver  of  certain   rights  to 
secure  prompt  trial. 

Interrogatories. 
*t§||    61.      Parties    may    file    interroga- 
tories, when. 

*  t  §  II    62.      Answers. 

*t§ll    63.      Same  subject.     Practice. 
*t§ll    64.      Penalty  for  failure  to  answer, 

etc. 
*t  §  II    65.      Answers  by  corporation,  etc. 
*t  §  II    66.      Costs. 

*  t  §  1 1    67.      Right  to  seal  up  immaterial 

parts  of  book,  etc. 

Inspection  of  Documents. 

*  t  §  II    68.      Inspection  of  documents. 

Admission  of  Material  Facts  and  Documents. 
*  t  H    69.      Demand    for    admission    of 
fact    or    of    execution    of 
paper. 


Sect. 

Interlocutory  Orders. 

*    70.      Statement  of   particulars   of 
action  or  defence. 
tt§ll    71.      Orders,   etc.,   preparatory  to 
trial,  when  made. 

Agreements  of  Parties. 

*  t    "2.      Agreements. 

*  t    73.      Continuances  by  agreement. 

Offer  of  Judgment. 

*  t    74.      Offer  of  judgment. 

*  H    75.      Costs  to  defendant  on  non- 

acceptance. 

Frivolous  Demurrer. 
t    76.      Frivolous  or  immaterial  de- 
murrers. 


Hearing  or  Trial. 
t    77.      Jury   waived   cases   and   de- 
murrers, how  heard, 
t    78.      Postponement  of  actions  on 
trial  list. 

*  t    79.      Trials  not  to  be  delayed  or 

postponed,  etc. 
t    80.      Trials  to  proceed  after  allow- 
ance of  exceptions. 
t  §  II    SI.      Charges  as  to  facts  forbidden. 

82.      Place  of  trial, 
till    83.      Examination  of  witnesses. 

84.      Consolidation  of  actions  for 
libel. 

Evidence. 

*  85.      Contributory    negligence    an 

affirmative  defence;  pre- 
sumption and  burden  of 
proof. 

*  85A.  Registration  of  motor  vehicle 

in   defendant's   name   evi- 
dence of  his  responsibility 
for  conduct  of  operator. 
J    86.      Counts  not  proved  may  be 
stricken  out. 
"till    87.      Pleadings  not  evidence. 

*  1    88.      Unaccepted    offer    of    judg- 

ment. 
<■  t  §  1 1    89.      Answers    to     interrogatories 
may  be  read  at  trial. 
*t^    90.      One  matter  in  answer  not  e-ia- 
dence  of  another. 

*  91.      Justification    in   slander   not 

proof  of  malice. 

*  92.      Truth  of  libel  admissible. 

*  93.      Retraction  of  libel. 

*  94.      Evidence    in    mitigation    of 

damages. 

*  95.      Evidence   of   payment,   etc., 

in  action  on  judgment  by 
default. 
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Sect. 


t    96. 

*  97. 

*  98. 

*  99. 

100. 

*  101. 

*  102. 

*  103. 


*104. 
*105. 

*  106. 

*  107. 

*  lOS. 

*  109. 


110. 

IIO.A.. 

HOB. 

HOC. 


A  ppeals. 
Appeal  to  full  court. 
Appeal  to  superior  court. 
Appeal  bond. 
Deposit  in  lieu  of  hontl. 
[Repealed.] 

Transmission  of  paper;". 
Records    in    lower    court    of 

cases  appealed. 
Waiver  of  jury  trial  by  bring- 
ing action  in  district  court. 

Removal  by  plaintiff. 
Removal  from  district  court. 
Partial  removal. 
Deposit   in   lieu   of   removal 

bond. 
Bond  or  deposit  not  required, 

when. 
Appellate  divisions  of  district 

courts. 
Appeal   from   appellate   diW- 

sion    to    supreme    judicial 

court. 
Powers  of  appellate  division. 
[Repealed.] 
[Repealed.] 
[Repealed.] 


Report. 

t  II  111.      Report. 
t  §  II  112.      Report  in  case  of  disability, 
etc.,  of  presiding  justice. 

Exceptions. 

t  I  II  11-3.      E.xceptions. 

till  114.  Dismissal  of  exceptions  for 
failure  to  present  for  allow- 
ance. 

t  §  II  115.      Allowance    of   exceptions   in 
case  of  disability,  etc.,  of 
presiding  justice, 
t  116.      Frivolous  or  immaterial   ex- 
ceptions. 

t  §  II  117.  Establishment  of  exceptions 
disallowed. 

t  §  II  118.  Entry  of  notice  of  filing  of  pe- 
tition to  establish  excep- 
tions. 

t  §  II  119.  Reservation  where  exceptions 
disallowed. 


t§l!  120. 

Verdict  by  leave  reserved. 

till  121. 

Transcripts  of  evidence. 

Power  of  Full  Court  on  Exceptions,  A  ppeal 

or  Report. 

t  II  122. 

Full  court  may  direct  judg- 

ment   for    defendant    after 

sustaining   his   exceptions. 

when. 

til  123. 

Same  as  to  plaintiff. 

*t§ll  124. 

Power  of  full  court  on  appeal. 

etc. 

*t§!i  12.5. 

Same,     relative     to     amend- 

ments, etc. 

Sect. 


t  §  11  126. 

Inferences  of  fact  upon  case 

stated. 

New  Trials. 

t§l|127. 

New  trial. 

t§l|128. 

Grounds  for  new  trial  to  be 

stated  in  order,  etc. 

t  §  II  129. 

New    trial    in    jury    waived 

cases. 

t  §  II  130. 

Terms  on  refusal  of  new  trial. 

t§lll31. 

Effect  of  exceptions  on  new 

trial. 

Effect  of  Error  not  Affecting  Whole  Case. 

*t  §  II  132.  No  new  trial  to  be  granted 
by  full  court  or  trial  court 
on  errors  in  evidence  or 
procedure  not  affecting 
substantial  rights.  Judg- 
ment as  to  part  of  case. 
t  §  II  133.  Affirmance  of  judgment  by 
court  appealed  from. 

Waiver  of  Appeal  or  Exceptions. 

*  t  §  1 1  134.      Waiver  of  appeal  or  excep- 

tions. 

Transmission  of  Papers. 

*  t  §  II  135.      Preparation  and  transmission 

of  necessary  papers  to  full 
court  of  supreme  judicial 
court.     Entry  of  case. 

-4rres/  of  Judgment. 
*tl36.      Arrest  of  judgment. 

GENER.\I.    PROVISIONS. 

*t  §  II  137.      Suggestions  entered  on   rec- 
ord. 
*  t  H  138.      Identification  of  cause  of  ac- 
tion, amendment,  notice  to 
parties,  appeal,  etc. 

*  t  §  II  139.      Affidavit  when  corporation  is 

a  party. 
*  140.      Action  not  to  be  discontinued 
after  being  referred  to  audi- 
tor, except,  etc. 

141.  Sections  applicable  to  civil  ac- 

tions before  district  courts. 

142.  Sections    applicable    to    real 

and  mixed  actions,  except, 
etc. 

143.  Sections  applicable  to  civil  ac- 

tions before  municipal 
court  of  Boston. 

144.  Sections  applicable  to  equity 

and  probate  cases. 

145.  Sections  applicable  in  eminent 

domain  and  betterment 
cases. 

146.  Sections  applicable  in  equity. 


*  147. 


FORMS. 

Forms. 
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Division 
of  actions. 

1851,  233,  §  1. 

1852,  312,  §  1. 
G.  S.  129,  §  1. 
P.  S.  167,  §  1. 
R.  L.  173,  I  1. 
12  Gray.  206. 
7  Allen,  466. 


PLEADING. 

Division  of  Personal  Actions. 

*  Section  1 .    There  shall  be  three  divisions  of  personal  actions  — 
First,  Contract,  which  shall  include  actions  formerly  known  as  as- 
sumpsit, covenant  and  debt,  except  actions  for  penalties. 

Second,  Tort,  which  shall  include  actions  formerly  known  as  trespass, 
trespass  on  the  case,  trover  and  actions  for  penalties. 


110  Mass.  340. 
140  Mass.  508. 


Third,  Replevin. 


144  Mass.  64. 
177  Mass.  562. 


Parties. 


195  Mass.  141. 


Joinder  of  *  Section  2.    lu  actlous  of  coutract  for  the  recoverv  of  monev  due 

plaintiffs  in  ^^  ...'.., 

several  actions,  for  manual  labor,  two  or  more  persons  may  jom  in  one  action  against  the 
R.  l'.  173',  ?  2.  same  defendant,  although  the  claims  are  not  joint,  if  the  claim  of  no  one 
241  Mass!  155:  of  such  plaintiffs  exceeds  twenty  dollars;  and  each  plaintiff  so  joining  may 
recover  the  amount  found  to  be  due  to  him  solely.  The  claim  of  each 
plaintiff  shall  be  stated  in  a  separate  count,  and  the  court  may  make  such 
order  for  trial  of  the  issues  as  may  be  most  convenient,  may  enter  separate 
judgments,  issue  one  or  more  executions  and  make  such  order  relative  to 
costs  as  the  case  requires. 


co-tenanfs.  *  SECTION  3.    Joiut  tcuauts  or  tenants  in  common  may  join  in  any     1 

268''Ma*is'  497    actiou  to  rccover  damages  for  injury  to  real  or  personal  property,  or  any    2 

one  or  more  of  them  may  sue  for  his  or  their  damages.  3 


Joinder  of 

defendants 

severally 

liable  on 

written 

contracts. 

1851,  233, 

1852,  312, 
G.  S.  129, 
P.  S.  167,  §  4 
R.  L.  173,  5  3. 

1919,  333,  §  35. 

1920,  2. 

4  Gray,  294. 


,  §3. 
§3. 


*  Section  4.    All  or  any  of  the  persons  severally  liable  upon  written  1 

contracts,  including  bills  of  exchange  and  promissory  notes,  may  be  2 

joined  in  one  action.    The  declaration  shall  describe  the  several  contracts,  3 

and  may  contain  one  count  against  all  the  defendants,  or  several  counts  4 

against  the  several  defendants.     The  court  shall  make  such  order  for  5 

the  separate  trial  of  the  issues  as  may  be  convenient,  and  shall  enter  6 

se\-eral  judgments  according  to  the  several  contracts  and  issue  one  or  7 

more  executions.  ° 


7  Gray,  284. 
16  Gray,  473. 
13  Allen,  19,  217. 
104  Mass.  217. 


118  Mass.  380. 

119  Mass.  361. 
133  .Mass.  409. 
160  Mass.  418. 


166  Mass.  37. 
192  Mass.  428. 
195  Mass.  55. 
211  Mass.  156. 


241  Mass.  155. 
246  Mass.  170. 
251  Mass.  372. 


Action  by 
assignee  of 
chose  in 
action. 
1897,  402. 
R.  L.  17^,  5  4. 
180  Mass.  319. 
191  Mass.  461. 
194  Mass.  56, 
187. 


*  Section  5.  The  assignee  of  a  non-negotiable  legal  chose  in  action 
which  has  been  assigned  in  writing  may  maintain  an  action  thereon  in  his 
own  name,  but  subject  to  all  defences  and  rights  of  counter-claim,  re- 
coupment or  set-off  to  which  the  defendant  would  have  been  entitled  had 
the  action  been  brought  in  the  name  of  the  assignor. 


200  Mass.  209,  437. 

201  Mass.  28. 

202  Mass.  263. 
206  Mass.  270. 
216  Mass.  287. 


219  Mass.  23. 
221  Mass.  399. 
226  Mass.  246,  447. 
234  Mass.  13,  526. 
236  Mass.  93. 


238  Mass.  441. 
244  Mass.  578. 
248  Mass.  205. 
250  Mass.  12,  449. 
252  Maes.  258. 


253  Mass.  19. 
264  Mass.  588. 
268  Mass.  28. 
270  Mass.  123, 
381,565. 


Same  subject. 
1878,  158. 
P.  S.  133,  §  5. 
R.  L.  173,  5  5. 


*  §  II  Section  G.  An  action  or  proceeding  for  the  recovery  of  an  out- 
standing debt  or  claim  sold  or  assigned  by  an  executor  or  administrator 
under  a  license  of  the  probate  court  to  sell  or  assign  any  outstanding  debts 
or  claims  shall  be  brought  in  the  name  of  the  purchaser  or  assignee.  The 
fact  of  the  sale  shall  be  set  forth  in  the  writ,  declaration,  bill  or  petition. 
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6  and  the  defendant  may  avail  himself  of  any  defence  which  would  have 

7  been  open  to  him  upon  an  action  or  proceeding  brought  by  the  executor 
S  or  administrator.     Costs  shall  be  recovered  by  or  against  the  plaintiff 

9  or  petitioner,  but  not  against  the  executor  or  administrator.    Any  such 

10  action  brought  upon  a  promissory  note  signed  in  the  presence  of  an  attest- 

1 1  ing  witness  shall  not  be  barred  by  any  provision  of  chapter  two  hundred 

12  and  sixty,  if  the  action  could  have  been  maintained  by  the  executor  or 

13  administrator. 

Declarations. 

1  *  Section  7.    In  declaring  in  personal  actions  the  following  require-  Form  of  de- 

*  '  1  clanng  at  law, 

2  ments  shall  be  observed : 

1851,233.5  2.  G.  S.  129,  §2.  R.  L.  173,  §  6.  248  Mass.  272. 

1852,  312,  §  2.  P.  S.  167,  5  2.  237  Mass.  203.  25o  Mass.  45. 

3  First,  The  declaration  shall  state  to  which  division  of  actions  specified 

4  in  section  one  the  action  belongs. 

5  Second,  The  declaration  shall  state  concisely  and  with  substantial  cer-  Substamwe^^ 

6  tainty  the  substantive  facts  necessary  to  constitute  the  cause  of  action.  uullTsw.' 

5  Pick  436  8  Allen,  309,  324.  153  Mass.  380. 
lOCiish.  49.                                       10  Allen,  299,  326.  154  Mass.  257. 

3  Gray,  484.  99  Mass.  198.  161  Mass.  449. 

4  Gray,  444.  102  Mass.  58.  174  Mass.  38. 

7  Gray,  184.  103  Mass.  21.  197  Mass.  492. 

8  Gray,  589.  105  Mass.  533.  200  Mass.  200. 
10  Gray,  361.  Ill  Mass.  29.  207  Mass.  312. 
13  Gray,  272,  392.  114  Mass.  1.  224  Mass.  528. 
15  Gray,  249,  293.  121  Mass.  346.  248  Mass.  393. 

1  Allen,  262,  337,  519.  123  Mass.  583.  252  Mass.  29,  75,  238. 

2  Allen.  20,  317.  132  Mass.  489.  254  Mass.  480. 

3  Allen.  349.  133  Mass.  309.  263  Mass.  147,  199. 

6  Allen,  410,  413.  137  Mass.  119.  272  Mass.  49. 

7  Third,  It  need  not  aver  a  fact  not  required  by  law  to  be  proved.  ^ZZlTtJ^ 

5  Gray,  541.  105  Mass.  71.  117  M.ass.  195. 

9  Gray,  73.  112  Mass.  237.  257  Mass.  512. 

8  Fourth.  It  need  not  contain  more  than  one  count  for  each  cause  of  °"ehTuse,''but 

9  action;  but  any  number  of  breaches  may  be  assigned  in  each  count  and,  ^^^X^'^""' 

10  if  the  nature  of  the  case  requires  it,  breaches  may  be  assigned  in  the  9  Alien,  557_ 

11  alternative.     Two  causes  of  action  arising  on  ditterent  contracts  shall  leo  Mass.  201. 

12  not  be  embraced  in  one  count  except  in  a  count  on  an  account  annexed.  231  MaS:  540: 

240  Mass.  204. 

13  Fifth,  It  may  contain  any  number  of  counts  for  different  causes  of  eolHit""^ 

14  action  which  belong  to  the  same  division  of  actions. 

13  Gray,  536.  152  Mass.  133.  231  Mass.  540. 

97  Mass.  30.  191  Mass.  38.  243  Mass.  510. 

1.5      Sixth,  Actions  of  contract  and  actions  of  tort  shall  not  be  joined;  but  Joinder  of 

16  if  it  is  doubtful  to  which  division  a  cause  oi  action  belongs,  a  count  in  arUon.  ^^^ 

17  contract  may  be  joined  with  a  count  in  tort,  with  an  averment  that  both  i  AUen'.Vc.' 

15  are  for  one  and  the  same  cause  of  action. 

12  Allen,  482.  125  .Mass,  477.  214  Mass.  245. 

97  Mass.  29.  128  Mass.  104.  225  Mass.  3. 

99  Mass.  535.  134  Mass.  303.  251  Mass.  536. 

102  Mass.  439.  142  Mass.  124.  252  Mass.  29. 

107  Mass.  369.  145  Mass.  23.  254  Mass.  480. 
124  Mass.  50. 

19  Seventh,  The  common  counts  shall  not  be  used  unitedly,  but  any  one  Common 

20  of  them  may  be  used  if  the  natural  import  of  its  terms  correctly  describes  ^Griy,  i87. 

21  the  cause  of  action. 

15  Gray,  293.  185  Mass.  306.  214  Mass.  159. 

22  Eighth,  In  an  action  for  the  recovery  of  rent  or  of  any  sum  of  money  Common 

23  payable  by  virtue  of  a  contract  under  seal  that  might  have  been  recovered  money  payable 
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under  sealed 

instrument, 

when. 

1915,  146,  §  2. 

228  Mass.  390. 

233  Mass.  514. 

267  Mass.  143. 

Account 

annexed. 

4  Gray,  292. 

7  Gray,  187, 

190. 

9  Allen,  355. 

11  Allen,  123, 


Interest. 
1890,  398. 


Written 
instruments, 
how  declared 
on. 

I  Gray,  325. 
4  Gray,  455. 

II  Gray,  10, 
179. 

14  Gray,  129. 

15  Gray,  87. 

16  Gray,  386. 

8  Allen,  355. 

9  Allen,  3.57. 
12  Allen,  396. 
103  Mass.  44, 
379- 

138  Mass.  151. 
264  Mass.  530. 


Bonds,  etc. 

171  Mass.  352, 

433. 

230  Mass.  483. 

236  Mass.  93. 

266  Mass.  543. 


upon  a  common  count  if  the  contract  had  not  been  under  seal,  the  same 
may  be  recovered  upon  a  common  count  in  a  form  similar  to  that  now 
used  for  other  common  counts.  The  bill  of  particulars  in  such  cases  shall 
refer  to  the  document  under  which  the  claim  arises,  by  its  proper  descrip- 
tion and  date. 

Ninth,  A  count  on  an  account  annexed  may  be  used  in  an  action  of 
contract  if  one  or  more  items  are  claimed  any  of  which  would  be  cor- 
rectly described  by  any  one  of  the  common  counts  according  to  the 
natural  import  of  its  terms. 


24 
25 
26 
27 
28 
29 
30 
31 
32 


99  Mass.  1. 
106  Mass.  430. 
Ill  Mass.  390. 
115  Mass.  44. 
127  Mass.  546. 


133  Mass.  441. 

134  Mass.  377,  557. 
137  Mass.  274. 

185  Mass.  306. 

186  Mass.  498. 


214  Mass.  159. 
226  Mass.  499. 
236  Mass.  105. 
248  Mass.  126. 
253  Mass.  321. 


Tenth,  Interest  accruing  as  damages  for  the  detention  of  money  or  33 
otherwise  may  be  declared  on,  in  addition  to  other  forms  of  pleading  .34 
authorized  by  law,  by  including  in  any  count  followed  by  an  account  an-  35 
nexed  or  bill  of  particulars  the  words  "and  interest",  and  by  stating  in  36 
the  account  annexed  or  bill  of  particulars  the  time  and  amount  for  and  37 
upon  which  interest  is  claimed  and  the  amount  of  interest  so  claimed.        38 

Eleventh,  Written  instruments  shall  be  declared  on  by  setting  out  a  39 
copy  or  such  part  as  is  relied  on,  or  the  legal  effect  thereof,  with  proper  40 
averments  to  describe  the  cause  of  action.  If  the  whole  contract-  is  not  41 
set  out,  a  copy  or  the  original,  as  the  court  may  direct,  shall  be  filed  upon  42 
motion  of  the  defendant.  If  it  is  necessary  and  the  court  so  orders,  the  43 
copy  so  filed  shall  be  part  of  the  record  as  if  oyer  had  been  granted  of  a  44 
deed  declared  on  according  to  common  law.  No  profert  or  excuse  there-  45 
for  need  be  inserted  in  a  declaration.  If  the  instrument  relied  on  is  lost  46 
or  destroyed,  or  if  it  is  not  within  the  control  of  the  party  relying  on  it,  47 
the  substance  thereof,  as  nearly  as  may  be,  and  the  reason  why  a  copy  is  48 
not  given,  shall  be  stated.  49 

Twelfth,  The  condition  of  a  bond  or  other  conditional  obligation,  con-  50 
tract  or  grant  declared  on  shall  be  set  forth.  The  breaches  relied  on  51 
shall  be  assigned,  and  the  performance  of  conditions  precedent  to  the  52 
right  of  the  plaintiff  to  maintain  his  action  shall  be  averred  or  his  reason  53 
for  the  non-performance  thereof  stated.  54 


In  real  actions 
on  mortgage. 
1851,233,  §  2. 


t  Section  8.     Declarations  in  real  actions  founded  on  mortgage  titles     1 
shall  allege  the  seisin  to  be  "  in  mortgage  ".  2 


1852,312.  §  2. 
G.S.  129,  §3. 


P.  S.  167,  §  3. 
R.  L.  173,  §  7. 


14  Gray,  109. 
103  Mass.  475. 


131  Mass.  179. 


Writ  and 
declaration 
in  action  of 
ejectment. 
1915,  146,  I  1. 
225  Mass.  510. 


Section  9.     In  an  action  of  ejectment  or  quare  ejecit  for  the  recovery  1 

of  the  possession  of  real  property  for  a  term  of  years  or  other  interest  for  2 

which  such  an  action  may  be  maintained,  the  action  may  be  described  in  3 

the  writ  as  an  action  of  ejectment,  and  a  declaration  in  general  terms,  4 

substantially  in  the  form  set  out  in  the  schedule  at  the  end  of  this  chap-  5 

ter,  shall  be  sufficient ;  and,  if  the  defendant  is  wrongfully  in  possession,  it  6 

shall  not  be  material  how  he  obtained  such  possession.    The  plaintiff'  shall  7 

annex  to  such  declaration  a  statement  of  the  particulars  of  his  title,  which  8 

shall  be  deemed  part  of  the  declaration,  and  the  court  may  require  him  to  9 

file  a  statement  of  such  other  particulars,  as  to  damages  claimed  or  other-  10 

wise,  as  it  deems  proper.    The  writ  need  not  contain  the  particulars  of  11 

title,  and  if  the  writ  does  not  contain  them,  they  shall  be  filed  in  the  same  12 

manner  and  the  like  provisions  of  law  shall  be  applicable  thereto  as  in  the  13 

case  of  a  declaration  in  a  personal  action.  14 
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1  *  Section  10.     In  actions  of  tort  for  breaking  and  entering  the  plain-  Description  of 

2  tiff's  close,  the  place  of  the  alleged  trespass  shall  be  designated  in  the  cioseVntlrt, 

3  declaration  by  name,  boundaries  or  other  sufficient  description.  ''"■ 

1S39.  151,  §3.  K.L.  173.  §8.  152  Mass.  532. 

G.  S.  129,  §  6.  13  Met.  109,  144.  157  .Mas.s.  474. 

P.  S.  167,  I  6.  97  Mass.  416.  214  Mass.  366. 

1  *  Section  11.     In  actions  of  contract  or  of  tort,  unless  an  arrest  of  Ji'/j.f^liJ'be 

2  the  person  is  made  or  except  as  provitled  in  section  forty-four  of  chap-  j^J'^J;.""- 

3  ter  two  hundred  and  twenty-three,  the  writ  need  not  contain  a  declaration  i|5i.  233, 5  7. 

4  or  anv  description  of  the  cause  of  action  in  which  it  is  intended  to  de-  g.  s.' 129,' 5  7.' 
.5  ciare,  except  the  name  of  tlie  division  thereof;    l)ut  if  in  such  actions  in  §§i,'3.  ' 

6  district  courts  the  declaration  is  not  inserted  before  the  service  of  the  writ,  r.  l  'm.^§^9. 

7  the  defendant  shall,  upon  motion,  be  entitled  as  of  right  to  a  postpone-  }^An'enr273. 

8  ment  for  at  least  seven  days  after  the  return  day. 

9  Allen,  257. 

1  *  t  ^  Section  12.     The  declaration,  unless  inserted  in  the  writ,  may  Time  of  filing 

2  be  filed  in  the  clerk's  office  on  or  before  the  return  day  of  the  writ.    In  ilsf.lssT' 

3  an  action  or  suit  in  which  there  has  been  an  attachment  of  property  or  fggi;  3^12, 

4  an  injunction  restraining  the  transfer  or  encumbering  thereof,  a  copy  of  flg^'  4-40,  §  1. 

5  the  declaration  and  bill  of  particulars,  when  such  bill  is  necessary,  or,  in  ^gf^-^' 

6  equity,  of  the  bill  or  petition,  shall  be  furnished  to  the  defendant  or  his  is6|,20.  §2. 

7  attorney  within  three  days  after  a  written  demand  therefor  upon  the  sTsjo.  ' 

8  plaintiff  or  his  attorney,  and  in  case  of  failure  so  to  do,  the  cause  may,  1394;  4(15! 

9  upon  motion,  be  dismissed  with  costs. 

R.  L.  173.  §§  10,  11.  7  Grav,  409.  228  Mass.  429, 

1919,  333,  §  36.  1  Allen,  273.  266  Mass.  197. 

1920,  2.  167  Mass.  472. 

1  *  t  Section  13.     If  the  plaintiff  fails  to  enter  his  writ,  or  if  he  fails  Non-entry  and 

2  either  to  insert  a  declaration  in  the  writ  or  to  file  it  in  the  clerk's  office  i727-8.'^i6.  §  2. 

3  on  or  before  the  return  day  of  the  writ,  the  action  may  at  any  time,  upon  \llfil\  4;  1 1: 

4  motion  of  the  defendant,  be  dismissed  with  costs;    but  the  court  may  R^'lrls.^i'io.^" 

5  upon  terms  allow  the  plaintiff,  at  anv  time  before  the  next  regular  return  \l^}-  233. 1 13. 

6  day,  to  enter  his  writ  and  file  his  declaration. 

1854,  440.  §  1.  R.  L.  173,  §  11.  153  Mass.  104. 

G.  S.  120,  §  12;  1917,  326.  160  Mass.  24. 

129,  §  9.  11  Gush.  315.  167  Mass.  472. 

P.  S.  155,  §  23;  1  Gray,  446.  204  Mass.  55. 

167.  §  9.  9  Allen,  257.  217  Mass.  213. 

1885,  384,  5  6.  110  Mass.  56.  228  Mass.  429. 

1893.  396.  §  le.  123  Mass.  318.  269  Mass.  482. 

1894,  405.  136  Mass.  421. 

1  *  Section  13A.     Anv  iudgment  entered  in  an  action  upon  a  contract,  Judgments  on 

„  .  ,^     '^  .     ^  .....  ,  certum  written 

2  promissory  note  or  other  instrument  in  which  or  in  a  memorandum  or  instruments 

3  writing  relating  to  which  is  contained  a  stipulation  whereby  the  defendant  o?pro"^srt'o"^^ 

4  in  such  action  waived  or  agreed  to  waive  or  authorized  another  person  to  uniess"3irwce 

5  waive  or  to  agree  to  waive  the  issue  or  service  of  process  in  such  an  action  ^puj^^ong 

6  shall  be  set  aside  and  annulled  on  motion  of  the  defendant,  unless  it  'i  -™<-ii  >"- 

..  ,,  ..  II        struments 

7  appears  that  service  in  the  usual  manner  was  had  upon  him  or  that  the  eonfessiuK 

8  plaintiff  sent  to  him  by  registered  mail  at  least  seven  days  before  the  day  stay"or 

9  of  entry  of  such  action  a  notice  of  his  intention  to  enter  the  same  on  said  t^si'^Mg;  §  i. 

10  day  and  at  the  time  of  entry  filed  an  affidavit  of  giving  notice  as  aforesaid, 

1 1  which  affidavit  shall  be  prima  facie  evidence  of  the  giving  thereof.    Any 

12  stipulation  in  a  contract,  promissory  note  or  other  instrument,  or  in  any 

13  memorandum  or  writing  relating  thereto,  whereby  a  party  thereto  agrees 

14  to  confess  judgment  in  any  action  which  may  be  brought  thereon  or 

15  authorizes  or  agrees  to  authorize  another  person  to  confess  judgment  as 
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aforesaid  shall  be  void,  and  any  judgment  by  confession  taken  in  pursu-  16 
ance  of  such  a  stipulation  shall  be  set  aside  and  annulled  on  motion  of  the  17 
defendant.  Upon  the  setting  aside  and  annulling  of  any  judgment  under  18 
authority  hereof,  all  outstanding  executions  issued  thereon  shall  be  stayed  19 
or  superseded  without  security.  20 


*  Section  14.     If  one  of  the  common  counts  is  used,  the  plaintiff  shall     1 


Bill  of 
particulars. 

1852'  312'  1 4'  ^'^  ^  ^'^^  ^^  particulars  with  his  writ  when  it  is  entered.  The  items  in  such  2 
G.S.'  129!  §  lb.  bill  shall  be  numbered  consecutively,  and  the  bill  shall  be  a  part  of  the  .3 
R.  L.  173,  §  12.  declaration  and  be  answered  as  such.  4 


3  Gray,  263. 
12  Gray,  222. 


1  Allen,  273. 
100  Mass.  152. 


105  Mass.  21. 
225  Mass.  3. 


Demurrers. 

1851,  233,  §  30. 

1852,  312,  §  20. 
G.  S.  129,  §  24. 
P.  S.  167,  §  25. 
R.  L.  173,  §  13. 
97  Mass.  502. 
138  Mass.  441. 


Demvrrers. 

*  t  Section  1.5.     Either  party  may  demur  to  the  pleadings  of  the  ad-  1 

verse  party,  but  no  mere  defects  of  form  in  the  declaration  or  in  the  2 

subsequent  pleadings  shall  be  assigned  as  causes  for  demurrer.     If  the  .3 

adverse  party  does  not  amend  the  pleadings  demurred  to,  he  shall  be  4 

held  to  have  joined  in  demurrer.  5 


Demurrer 
to  the 
declaration. 


*t  Section  16.    The  defendant  may  demur  to  the  declaration  or  to  one     1 
or  more  counts  therein,  and  shall  assign  specifically  the  causes  of  demurrer.     2 


1851,  233,  §  2r>. 

1852,  312,  §  17. 
G.  S.  129.  §  11. 
P.  S.  167.  §  11. 
R.  L.  173,  §  14. 
12  Gush.  483. 

7  Gray,  479. 

8  Gray,  161. 


11  Gray,  170. 
15  Gray,  184. 

1  Allen.  560. 

2  Allen,  105. 
6  Allen,  417. 

8  Allen,  355. 

9  Allen.  332. 
11  Allen.  283. 


12  Allen.  98. 
97  Mass.  30. 

111  Mass.  213. 

112  .Mass.  90. 
119  Mass.  387. 
122  Mass.  163. 
125  Mass.  360. 


144  Mass. 
151  Mass. 
156  Mass. 
163  Mass. 
177  Mass. 
223  Mass. 
230  Mass. 


523. 
567. 
262. 
402. 
466. 
386. 
483. 


Demurrer  to 
the  answer. 


*  t  Section  17.    The  plaintiff  may  demur  to  the  answer  or  to  so  much  1 

1852!  312!  1 20!  thereof  as  applies  to  one  or  more  counts  in  the  declaration,  and  shall  2 

G.  s.  129,  §  24.  assign  specifically  the  causes  of  demurrer.  3 

124  Mass.  364. 


P.  S.  167,  §  25. 
R.  L.  173,  §  15. 


6  Gray.  233. 
97  Mass.  502. 


Causes  for 
demurrer . 

1851.  233, 
§§31,40. 

1852,  312, 
§§21,  30. 

G.  S.  129,  §  12. 
P.  S.  167,  §  12, 
R.  L.  173,  §  16. 
1921,431.  §  2. 
12  Gush.  483. 


4  Gray,  444. 
8  Gray.  161. 

12  Gray,  222. 

13  Gray,  64. 
6  Allen,  236. 


6  Gray,  233. 
6  Allen,  406. 

16  Gray,  125. 
1  Allen,  193. 
6  Allen,  417. 
8  Allen,  355. 
100  Mass.  195. 
109  Mass.  481. 
114  Mass.  487. 
118  Mass.  380. 
156  Mass.  262. 


*  t  Section  IS.  Demurrers  may  be  for  the  following  as  well  as  other 
causes : 

First,  That  a  count  in  contract  and  a  count  in  tort,  or  that  a  count 
in  the  plaintiff's  own  right  and  a  count  in  some  reprei^entative  capacity, 
are  improperly  joined  in  the  declaration;  or  that  a  declaration  in  con- 
tract or  in  tort  is  inserted  in  a  writ  of  replevin. 

13  Gray,  64.  97  Mass.  30.  133  Mass.  298.  209  Mass.  552. 

Second,  That  the  matters  contained  in  the  declaration  or  in  some  count 
thereof  are  insufficient  in  law  to  enable  the  plaintiff  to  maintain  his 
action. 

223  Mass.  159. 


9  Allen,  332. 
112  Mass.  237. 


179  Mass.  169. 
210  Mass.  214. 


Third,  That  the  matters  contained  in  the  answer  are  insufficient  in  law 
to  constitute  a  defence  to  the  action  or  to  some  count  in  the  declaration. 

Fourth,  That,  in  some  particular  or  particulars  specifically  pointed 
out,  the  declaration  or  some  count  thereof  does  not  state  a  cause  of  ac- 
tion, or  the  answer  does  not  state  a  defence  to  the  declaration  or  some 
count  thereof,  substantially  in  accordance  with  the  rules  contained  in 
this  chapter. 


10 
11 
12 
13 
14 
15 
16 


177  Mass.  466. 
179  Mass.  169. 


223  Mass.  1.59. 
225  Mass.  3. 


235  Mass.  503. 
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1  *  t  Section  19.     If  a  demurrer  has  been  sustained,  overruled  or  with-  Pleading  after 

2  drawn,  the  court  shall  make  an  order  relative  to  the  filing  of  an  answer  is5i"233,  §  33. 

3  or  replication  or  a  trial  of  the  facts. 

1852,  312.  §  23.  R.  L.  173,  §  17.  163  Mass.  402. 

G.  S.  129,  §  64.  7  Grav,  425.  217  Mass.  507. 

P.  S.  167,  §  67.  2  Allen,  130.  235  Mass.  304. 

Answers,  Replications,  etc. 

1  *  t  Section  20.     A  defence  to  a  real,  personal  or  mixed  action,  which  Answer  in 

2  formerly  might  have  been  made  by  plea  in  abatement,  may  be  made  by  isti^m  §  37. 

3  answer  in  abatement. 

1852,  312,  §  27.  2  Gray,  288.  105  Mass.  208. 

G.  S.  129,  §  13.  4  Gray,  84.  121  Mass.  597. 

P.  S.  167,  §  13.  7  Gray,  38.  338.  128  Mass.  600. 

R.  L.  173,  §  18.  10  Gray,  373.  143  Mass.  413. 

12  Pick.  .569.  12  Gray,  347.  150  Mass.  550. 

12  Met.  266.  1  Allen,  529.  163  Mass.  262. 

11  Gush.  89.  12  Allen,  134. 

1  *  t  Section  21.     If  an  answer  in  abatement  is  overruled  on  demurrer.  Answering 

2  or  if,  in  consequence  of  such  answer  in  abatement,  the  plaintiff  amends,  is.|i.  233,  §  39. 

3  the  defendant,  within  such  time  as  the  court  orders,  shall  in  a  personal  g.^I'iM:  114; 

4  action  answer,  and  in  a  real  or  mixed  action  plead,  to  the  merits.  r.  L.m.^'/g. 

1  *  t  Section  22.     In   personal   actions,   the   defendant   shall   file   an  Answer  or 

2  answer  to  the  declaration.     In  real  and  mixed  actions,  he  may  plead  the  ilse^'p?.!!^!. 

3  general  issue,  and  may  give  in  evidence  thereunder  all  matters  which  he  1832!  312!  §  12! 

4  might  formerly  have  pleaded  in  bar. 

G.  S.  129,  §  15.  R.  L.  173.  §  20.  6  Allen,  28. 

P.  S.  167,  §§  15,  90.  19  Pick.  455.  123  Mass.  187. 

1886,  64.  12  Met.  154.  132  Mass.  105. 

1893,  396,  5  23.  4  Gray,  53.  203  Mass.  576. 

1894,  431.  6  Gray,  107. 

1  *  t  Section  23.     Two  or  more  defendants  making  the  same  defence  Joint  answer^ 

2  may  answer  or  plead  jointly.     Different  consistent  defences  may  be  1852!  312]  §  isl 

3  separately  stated  in  the  same  answer  or  plea. 

G.  S.  129,  §  16.  R.  L.  173,  §  22.  3  Allen,  69. 

P.  S.  167,  §  16.  11  Gray,  15. 

1  Section  24.     A  case  taken  to  the  superior  court  upon  appeal  from  Pleadings  on 

2  the  judgment  of  a  district  court  may  be  there  tried  upon  the  issue  joined  r"s.V5,  §  12. 

3  below;  or  the  superior  court  may  order  the  defendant  to  answer  or  plead  p.tiis^Ht 

4  in  the  usual  manner,  and  the  case  shall  then  be  tried  upon  such  issue  as  ^^l\  \yl[  \  '^■ 

5  may  be  joined  therein. 

1917.  326.  6  Allen.  25.  177  Mass.  397. 

I  Met.  309.  126  .Mass.  399.  200  Mass.  194. 
9  Gray,  361.                                   12S  Mass.  600. 

1  *  Section  2.5.    The  answer  shall  denv  in  clear  and  precise  terms  everv  Answer. 

.        "" .  •  ISol    233    9  22 

2  substantive  fact  intended  to  be  denied  in  each  count  of  the  declaration  ism!  312!  §  14! 

v*-*       ^       TOO       ^    1  7 

3  separately,  or  it  shall  declare  the  defendant's  ignorance  of  the  fact,  so  p.  s.  i67,'  §  u'. 

4  that  he  can  neither  admit  nor  deny  but  leaves  the  plaintiff  to  prove  it.  ^Gray!^52i."*' 

3  Gray,  261.  5  Allen,  299,  599.  123  Mass.  572,  574. 

4  Gray.  444.  6  Allen,  10.  124  Mass.  457. 

6  Gray,  457,  341.  10  AUen,  18,  460.  125  Mass.  562. 

7  Gray,  184,  267.  11  AUen,  523.  126  Mass.  399. 

9  Gray,  73,  241.  13  Alien,  321.  129  Mass.  .50,  185. 

10  Gray,  212.  98  Mass.  222.  132  Mass.  105. 

II  Gray,  12,  384.  100  Mass.  216.  137  Mass.  60. 
12  Gray,  45.                                   101  Mass.  352.  145  Mass.  226. 

15  Gray,  87.  105  Mass.  212.  199  Mass.  418. 

16  Gray,  354.  106  Mass.  559.  209  Mass.  456. 
1  Allen.  410,  412.  112  Mass.  405.  269  Mass.  482. 
4  Allen,  380,  577.  119  Mass.  376. 
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Answers  to 
separate 
items,  etc. 

1851,  233,  §  24. 

1852,  312,  §  15. 
G.  S.  129,  §  18. 
P.  S.  167,  §  18. 
R.  L.  173,  §  25. 
2  Gray,  521. 

16  Gray,  354. 
4  Allen,  380. 
9  Allen,  357. 
101  Mass.  64. 
121  Mass.  89. 
132  Mass.  105. 
269  Mass.  482. 


*  Section  26.  In  answering  the  common  counts  and  the  count  on  an  1 
account  annexed,  the  defendant  shall  answer  specifically  every  item  con-  2 
tained  in  the  bill  of  particulars  or  account  annexed,  but  he  may  make  one  3 
and  the  same  allegation  or  denial  relative  to  any  number  of  items  to  4 
which  such  allegation  or  denial  is  applicable,  specifying  the  number  of  the  5 
items  thus  answered  together,  if  less  than  the  whole.  If  the  defendant  6 
denies  that  an  item  is  due  or  payable,  or  that  he  owes  the  plaintiff  as  7 
alleged,  he  shall  state  all  the  substantive  grounds  on  which  he  intends  8 
to  rest  such  denial,  and  shall  specify  whether  the  whole  or  a  part  of  9 
such  item  or  demand  is  denied,  and  if  a  part  only  is  denied,  he  shall  10 
specify  such  part.  11 


tiirdeniaf."'""  *  SECTION  27.  A  denial  by  answer,  affidavit  or  otherwise  of  a  time, 
1852;  312: 1 16.  amount,  quantity  or  place  alleged  shall  declare  whether  it  is  applicable 
Ys'wi'^w'  ^°  ^'v^ry  time,  amount,  quantity  or  place  or  not;  and  if  not,  what  time, 
R.  L.  173,  §  26.  amount,  quantity  or  place  it  admits. 

269  Mass.  482. 


Answer  in 

avoid 

lance 

1851, 

233, 

§27. 

18.52, 

312, 

§  18. 

G.  S. 

129, 

§  20. 

P.  S. 

167, 

§20. 

R.  L. 

173. 

§27. 

2  Gray,  5i; 

;i. 

4  Gray,  50,  447. 

*  Section  28.     An  answer  shall  state  clearly  and  precisely  each  sub-  1 

stantive  fact  intended  to  be  relied  upon  in  avoidance  of  the  action,  and  2 

if  it  sets  up  the  statute  of  limitations,  the  statute  of  frauds  or  any  other  3 

legal  bar,  the  defendant  shall  have  the  benefit  of  such  defence  although  4 

the  answer  does  not  deny  the  facts  set  forth  in  the  declaration.  5 


5  Gray,  457,  541. 

6  Gray,  288.  494. 

11  Gray,  12.  179. 

12  Gray,  345. 

13  Gray,  157. 

2  Allen,  18. 

3  Allen,  99, 
287,  319,  471. 

5  Allen,  299,  317. 

7  Allen,  61,  141. 

10  Allen.  18,  460. 

11  Allen,  523.  525. 

12  Allen,  419. 
99  Mass.  194. 
106  Mass.  51. 
109  Mass.  397. 

111  Mass.  285. 

112  Mass.  387. 


113  Mass.  250,  531. 

116  Mass.  547,  550. 

117  Mass.  14. 

119  Mass.  187. 

120  Mass.  209. 

121  Mass.  .501. 

123  Mass.  .572,  574. 

124  Mass.  284. 

125  Mass.  417, 

127  Mass.  316. 

128  Mass.  25. 
131  Mass.  283. 

133  Mass.  439. 

134  Mass.  377. 

135  Mass.  99. 
139  Mass.  110. 
141  Mass.  587. 


562. 


143  Mass.  379. 
145  Mass.  370. 
151  Mass.  5,  275. 
160  Mass.  296. 
162  Mass.  34. 

165  Mass.  501. 

166  Mass.  202. 
182  Mass.  360. 

192  Mass.  326,  391. 
199  Mass.  418. 
201  Mass.  469. 

236  Mass.  90. 

237  Mass.  103. 
249  Mass.  585. 

265  Mass.  413. 

266  Mass.  543. 
269  Mass.  482. 


Signatures  ad- 
mitted unless 
genuineness 
is  denied. 
1877,  163. 
P.  S.  167,  §  21. 
R.  L.  173,  §  86. 
5  Gush.  74. 
14  Gray,  109. 
125  Mass.  446. 
129  Mass.  596. 


*  H  Section  29.     A  signature  to  an  instrument  declared  on  or  set  1 

forth  as  a  cause  of  action  or  as  a  ground  of  defence  or  set-oft"  shall  be  2 

taken  as  admitted  unless  the  party  sought  to  be  charged  thereby  files  in  3 

court,  within  the  same  length  of  time  after  such  instrument  is  pleaded  as  4 

is  allowed  for  an  answer,  a  specific  denial  of  the  genuineness  thereof  and  5 

a  demand  that  it  shall  be  proved  at  the  trial.  6 


133  Mass.  356. 
136  Mass.  248. 
138  Mass.  347. 
146  Mass.  378. 


196  Mass.  254. 
201  Mass.  103, 
203  Mass.  526. 
233  Mass.  154. 


234  Mass.  13. 
241  Mass.  40. 
247  Mass.  399. 
249  Mass.  585. 


251  Mass.  546. 
263  Mass.  295. 
272  Mass.  487. 


Fiduciary  or 
corporate 
capacity,  or 
existence  of 
public  way 
admitted,  un- 
less, etc. 
1881.  113. 
P.  S.  167,  §  87. 
R.  L.  173. 
§  123. 
1927,  104. 


*  t  §  II  Section  30.     If  it  is  alleged  in  any  civil  action  or  proceeding  1 

that  a  party  is  an  executor,  administrator,  guardian,  trustee,  assignee,  2 

conservator  or  receiver  or  is  a  corporation,  or  that  a  place  is  a  public  way,  3 

such  allegation  shall  be  taken  as  admitted  unless  the  party  controverting  4 

it  files  in  court,  within  the  time  allowed  for  the  answer  thereto,  or  within  5 

ten  days  after  the  filing  of  the  paper  containing  such  allegation,  a  special  6 

demand  for  its  proof.  7 


133  Mass.  358. 
160  Mass.  1. 


225  Mass.  525. 
250  Mass.  30. 


266  Mass.  293. 


Equitable 
defences. 

1883,  223,  5  14. 


*  t  §  II  Section  31.     The  defendant  may  allege  in  defence  any  facts     1 
which  would  entitle  him  in  equity  to  be  absolutely  and  unconditionally     2 
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3  relieved  against  tlie  plaintiff's  claim  or  cause  of  action  or  against  a  jiidg-  R  l.  173, 5  2s. 

4  ment  recovered  by  the  plaintiff  in  such  action.  ^^^^'  ^'*^' 

140  Mass.  63.  179  Mass.  451.  198  Mass.  212.  247  Mass.  127, 

141  Mass.  440.  181  Mass.  371.  218  Mass.  324.  540. 

149  Mass.  275.  183  Mass.  30,  221  Mass.  317.  248  Mass.  460. 

150  Mass,  27.  351,  557.  228  Mass.  556.  252  Mass.  16. 
154  Mass.  389.  186  Mass.  244.  233  Mass.  55.  255  Mass.  558. 
1.58  Mass.  313.  187  Mass.  72.  234  Mass.  584.  257  Mass.  263. 
170  Mass.  526.  192  Mass.  511.  240  Mass.  192.  271  Mass.  191,  441. 
177  Mass.  455.  196  Mass.  319.  245  Mass.  317. 

1  *  Section  32.     Instruments  relied  on  in  an  answer  or  in  a  subsequent  Written 

2  pleading  shall  be  set  out,  or  copies  or  the  originals  filed,  in  the  manner  how  pSaded. 

3  provided  for  declaring  thereon  in  the  eleventh  clause  of  section  seven.         '*^''  ^^^'  ^  ^' 

1852,  312,  §  2.  P.  S.  167,  §  22.  11  Gray,  179. 

G.  S.  129,  5  21.  R.  L.  173,  §  29.  171  Mass.  492. 

1  *  Section  33.     If  a  conditional  obligation,  contract  or  grant  is  relied  Conditional 

.  ,  1        i.  1  1-    •  1      11  1  .  1  ,   obligations, 

2  on  in  an  answer  or  subsequent  pleading,  the  condition  shall  be  considered  ''{'^•^'i"' 

3  a  part  of  the  instrument,  and  similar  averments  shall  be  required  in  plead-  issi,  233,  §  2. 

4  ing  on  the  same  as  are  required  by  the  twelfth  clause  of  section  seven.       g.  s.'  129,'  §  22. 

p.  S.  167,  §  23.  R.  L.  173,  §  30. 

1  *  Section  34.     The  plaintiff  may,  at  any  time  before  trial,  file  a  repli-  Replication. 

2  cation  to  the  answer,  clearlv  and  specificallv  stating  anv  facts  in  replv  to  §5  28. 29.' 

3  new  matter  therein;   but,  except  as  herein  provided,  no  further  pleading  ci.  s.'  129!  §  23! 

4  shall  be  required  after  the  answer.    Any  new  matter  in  avoidance  of  the  r.  l.\%,\"3*i. 

5  action  which  the  answer  contains  shall  be  considered  to  be  denied  by  7  2uen'.  239 

6  the  plaintiff  without  a  replication,  unless  the  court,  upon  motion  of  the  JL'^,",*"' *§?■    , 

,.*,  ...  .  'r-  103  Mass.  21. 

7  defendant,  requires  hini  to  reply  thereto,  and  to  state  what  part,  if  any,  us  Mass.  515. 

8  he  admits  or  denies. 

136  Mass.  386.  192  Mass.  468.  210  Mass.  581. 

177  Mass.  455.  208  Mass.  528.  224  Mass.  226. 

1  *  t  §  1 1  Section  35.     The  plaintiff  may,  in  reply  to  a  defence  alleged  by  Equitable 

2  the  defendant,  allege  any  facts  which  would  in  equity  avoid  such  defence  of  d^fencl 

3  or  which  would  entitle  the  plaintiff  to  be  absolutely  and  unconditionally  r.^l.  173,  §  32: 

4  relieved  in  equity  against  such  defence. 


1918,  257.  5  430. 

1920.  2. 

186  Mass.  244. 

210  Mass.  581. 

1919,  5. 

161  Mass.  91. 

196  Mass.  319. 

264  Mass.  102. 

1  *  Section  36.     An  answer  or  replication  may  allege  facts  occurring  Supplemental 

2  after  the  commencement  of  the  action,  and  the  court  may  allow  a  sup-  ^j^^'^''"^""""' 

3  plemental  declaration,  answer  or  replication  to  be  filed,  alleging  material  Jilaisia!  §  If. 

4  facts  which  occurred  or  came  to  the  knowledge  of  the  party  after  the  psHj'^^i' 

5  former  declaration,  answer  or  replication  was  filed. 

R.  L.  173,  §  33.  106  Mass.  51.  207  Mass.  312. 

11  Gray,  14.  162  Mass.  300. 

1      *  Section  37.     A  party  mav  allege  a  fact  or  title  alternatively.  Alternative 


1851,  233,  §  35.  G.  S.  129,  5  26.  R.  L.  173,  §  .34.  181  Mass.  371. 

1852,  312,  §  25.  P.  S.  167,  §  27.  125  Mass.  417.  240  Mass.  264. 


averments. 


1  *  Section  38.    The  allegations  and  denials  of  each  party  shall  be  so  Construction 

2  construed  by  the  court  as  to  secure  as  far  as  possible  substantial  pre-  issi? Is's,*!  se. 

3  cision  and  certainty  and  to  discourage  vagueness  and  loose  generalities.  Jf '^1'  I29  1 27' 

4  A  substantive  fact  alleged  with  substantial  precision  and  certainty  and  j'.  ^  '1%  l^s 

5  not  denied  in  clear  and  precise  terms  shall  be  held  to  be  admitted.    No  }  t-ray,  450. 

6  party  shall  be  required  to  state  evidence,  or  to  disclose  the  means  by  342. 

7  wliich  he  intends  to  prove  his  case.  "*    '^*^'  ^^'  "*"' 

7  Gray.  184,  267.  4  Allen,  3S0.  116  Mass.  515. 

9  Gray,  73.  7  .\llen,  361.  131  Mass.  283. 

15  Gray,  87.  100  Mass.  216.  135  Mass.  99. 
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when°a't  iasue         *  t  SECTION  39.     A  personal  action  shall  be  considered  at  issue  when     1 
1851, 233,  §  41.  tjje  pleadings  are  closed,  and  a  real  or  mixed  action  when  the  plea  is  filed.    2 


1852,  312.  5  31. 
G.  S.  129,   5  2S. 


P.  S.  107.  5  29. 
R.  L.  173,  §  36. 


122  Mass.  431. 


Interpleader 
bv  defendant. 
1886,  281. 
R.  L.  173,  5  37. 
152  Mass.  407. 
168  Mass.  48. 
170  Mass.  369. 
188  Mass.  299. 

211  Mass.  28. 

212  Mass.  534. 

213  Mass.  531. 
223  Mass.  177, 
237. 

225  Mass.  247. 
227  Mass.  41 . 
232  Mass.  124. 
234  Mass.  224. 
247  Mass.  387. 
273  Mass.  19. 


Interpleader 
by  bailee  or 
pledgee. 
1899,  352. 
R.  L.  173,  I  38. 
1907,  582,  §  IS. 

1909,  227. 

1910,  214, 
1913,  228. 

1917,  326. 

1918,  257, 
§409. 

1919,  5. 

1920,  2. 


20, 


PRACTICE. 

Interpleader. 

*  Section  40.  If,  in  an  action  at  law,  the  defendant  admits  liability,  1 
and  the  amount  thereof  is  not  disputed,  but  it  appears  that  such  amount  2 
is  claimed  by  the  husband  or  wife  of  the  plaintiff  or  l\v  any  person  other  3 
than  the  plaintiff  and  that  the  defendant  has  no  interest  in  the  subject  4 
matter  of  the  controversy,  the  court  may,  on  petition  of  the  defendant,  ,5 
stating  the  names  and  residences  of  all  known  claimants  and  the  amount  6 
actually  due  from  the  defendant,  and  after  such  notice  as  the  court  shall  7 
order  to  the  plaintiff  and  to  such  claimants,  order  such  claimants  to  be  S 
made  defendants,  and  shall  thereupon  hear  and  determine  the  rights  of  9 
the  respective  parties  in  and  to  said  amount.  The  defendant  may  hold  10 
such  amount  until  final  judgment,  and  shall  then  pay  it  over  as  the  court  11 
orders,  or  he  may  pay  it  into  court  to  await  final  judgment,  and  there-  12 
upon  the  action  shall  be  discontinued  as  to  him,  his  liability  for  said  13 
amount  shall  cease,  and  his  costs  shall  be  in  the  discretion  of  the  court,  14 
and  may  be  charged  upon  the  fund.  15 

*  Section  41.  ^Yhenever  two  or  more  persons  claim  any  interest  in  1 
property,  or  the  proceeds  or  value  of,  or  damages  for  the  taking,  deten-  2 
tion  or  con\'ersion  of,  any  property  deposited  with  any  public  warehouse-  3 
man,  or  other  depositary  for  hire,  or  with  any  pledgee  as  security  for  a  4 
loan,  such  bailee  or  pledgee  may,  either  in  any  action  against  him  for  the  5 
recovery  of  such  property,  or  for  such  proceeds,  value  or  damages,  or  as  C 
an  original  suit  brought,  if  in  the  superior  court,  in  the  county,  or  if  in  a  7 
district  court,  in  the  judicial  district,  where  such  property  is  situated  or  8 
was  last  held  by  such  bailee  or  pledgee,  file  a  petition  stating  the  names  9 
and  residences  of  all  known  claimants.  After  such  notice  as  the  court  may  10 
order  upon  the  petition  to  all  such  claimants,  and  within  such  time  after  11 
the  return  of  such  order  of  notice  as  the  court  shall  allow,  such  claimants  12 
shall  file  in  said  court  written  statements  of  their  several  claims,  and  any  13 
claimant  failing  to  file  such  claim  may  be  defaulted.  The  court  shall  14 
hear  and  determine  the  rights  and  interests  of  the  respecti\e  parties  in  1.5 
and  to  such  property,  proceeds,  value  or  damages,  and  shall  enter  judg-  16 
ment  accordingly,  and  upon  such  final  judgment  may  order  such  return  17 
or  delivery  of  the  property,  and  award  such  execution  or  executions  for  18 
damages  or  costs  or  both  for  or  against  the  respective  parties  as  jus-  19 
tice  requires.  Failure  to  comply  with  any  such  order  for  the  return  or  20 
delivery  of  such  property  may  be  dealt  with  as  the  court  directs.  The  21 
goods  may  remain  in  the  custody  of  the  bailee  or  pledgee  until  final  judg-  22 
ment,  and  shall  then  be  delivered  as  the  court  orders.  If  the  petition  23 
herein  provided  for  be  filed  in  an  action  of  replevin,  any  order  for  the  24 
return  of  the  property  replevied,  or  any  part  thereof,  may  be  for  its  return  25 
to  such  party  to  the  proceedings  as  is  adjudged  entitled  to  possession  26 
thereof;  and  if  the  order  is  not  complied  with,  the  bond  in  such  case  may,  27 
by  leave  of  said  court,  be  put  in  suit,  in  the  name  of  the  obligee  therein,  28 
but  for  the  benefit  of  the  party  entitled  to  said  property,  and  in  such  suit  29 
the  court  may  award  judgment  and  execution  in  accordance  with  the  30 
respective  interests  of  the  parties  thereto.  31 
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Endorsement  of  Process, 

1  *  t  If  Section  42.     Original  writs,  writs  of  audita  querela,  writs  of  .^"^^Hsf'^^'"' 

2  scire  facias  by  private  persons  on  judgment  or  recognizance,  writs  of  bf-fore  entry.' 

3  error  in  civil  cases,  writs  of  and  petitions  for  review,  petitions  for  certiorari  I'os-o.'  3.  i  1. 

4  or  mandamus  and  bills  in  equity,  in  which  the  plaintiff  is  not  an  inhab-  i72s-!),'i. 

.5  itant  of  the  commonwealth,  shall,  before  the  entry  thereof,  be  endorsed  ism^so!  ^  '*' 
ti  by  a  responsible  person  who  is  such  inhabitant;   but  if  one  of  the  plain-  R^i'^o. 

7  tiffs  is  such  an  inhabitant,  the  process  need  not  be  so  endorsed.    Every  |  og^'iyo  ?%. 

8  endorser,  in  case  of  avoidance  or  inability  of  the  plaintiff,  shall  be  liable  }"■;*■  |,73; 

9  to  pay  all  costs  awarded  against  the  plaintiff  if  an  action  therefor  is  ii7!§3b! 
10  commenced  within  one  year  after  the  original  judgment. 

G.  S.  123,  §  20;  13B,                              6  Mass.  494.  5  Allen,  206. 

§  7;  146.  §  37;  14  Pick.  212.  138  Mass.  115. 

150.  §  42.  3  Met.  58.  142  Mass.  141. 

P.  S.  161,  §  24;  178,  8  Met.  146.  1S3  Mass.  102. 

§  6;  187,  §  38;  8  Gush.  98.  198  Mass.  544. 

191.  §  14.  11  Gush.  89.  213  Mass.  601. 

1895,  234,  §  26.  12  Gray.  190.  230  Mass.  28. 

R.  L.  173,  §  39.  1  Allen,  276,  402.  233  Mass.  1. 

1  *  t  H  Section  43.     If  a  plaintiff,  not  an  inhabitant  of  the  common-  same  after 

2  wealth,  fails,  by  accident,  mistake  or  inadvertence,  to  have  his  writ,  bill  ises!  45.  §  1. 

3  or  petition  endorsed  as  required  by  the  preceding  section,  the  court  may  r.  t.  ng,  \  40. 

4  at  any  stage  of  the  case,  upon  terms,  allow  him  to  procure  an  endorser 
")  with  the  same  effect  as  if  the  writ,  bill  or  petition  had  been  endorsed 
(3  before  the  entry  thereof. 

1  *  t  *f  Section  44.    If,  after  the  commencement  of  a  proceeding  men-  Endorser  upon 

2  tioned  in  section  forty-two,  the  plaintiff  removes  from  the  commonwealth,  plaintiff." 

3  the  court,  upon  motion  of  any  other  party,  shall,  and  of  its  own  motion  R^^l.'go.'  1 16; 

4  may,  require  the  plaintiff  to  procure  a  responsible  endorser.  f'^i  ^  ^*'  ""' 

G.  S.  129,  §  29.  R.  L.  173.  §  41.  8  Gush.  98.  99  Mass.  460. 

P.  S.  167,  §  30.  21  Pick.  212.  1  Gray,  108.  213  Mass.  601. 

1  *  t  H  Section  45.    If  an  endorser  removes  from  the  commonwealth  or  Endorser  re- 

2  ceases  to  be  responsible,  the  court  may  require  the  plaintiff  to  procure  anoVhS' *'°' 

3  a  responsible  endorser.  required. 

1784,28,111.  G.  S.  129,  §  .30.  R.  L.  173,  M2. 

1833,  50,  §  3.  P.  S.  167,  §  31.  17  Mass.  222. 

P.  S.  90,  §  12. 

1  Section  46.    The  supreme  judicial  court  may  require  an  endorser  or  Endorser  in 

2  security  for  the  payment  of  costs  in  a  probate  or  insolvency  case  or  pro-  etc.  ""^  "^'""'^' 

3  ceeding  pending  therein. 

1846,234.  G.  S.  129,  §  31.  P.  S.  167,  §  32.  R.  L.  173,  §  43. 

1  *  t  ^  Section  47.    If  a  plaintiff  fails  to  procure  an  endorser  according  Dismissal  for 

2  to  the  order  of  the  court,  his  action  shall  be  dismissed  and  the  defendant  cure  endorser. 

3  or  other  party  shall  recover  his  costs. 

1784,28,5  11.  R.  S.  90.  §  13.  P.  S.  167.  §  33. 

1833,  50,  §  3.  G.  S.  129,  §  32.  R.  L.  173,  §  44. 

1  *  t  H  Section  48.    The  court  may  permit  the  name  of  an  endorser  to  Substitute 

2  be  stricken  out  and  a  new  and  responsible  endorser  substituted.    Every  i^^I^fs,  §  ii. 

3  endorser  shall  be  liable  for  costs  from  the  commencement  of  the  action.  R^'^s.'goi  §511, 

G.  S.  129,  §  33.  R.  L.  173.  I  45.  7  Mass.  25.  12. 

P.  S.  167,  5  34.  6  Mass.  494.  13  Mass.  422. 
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No  abatement 
for  circumstan- 
tial errors. 

B.  L   25. 

C.  L.  7,  §2. 
1701-2,5,  §  1. 
1784,  28,  §  14. 
R.  S.  100,  §  21. 
G.  S.  129,  §  34. 


Abatement. 

*  t  §  Section  49.    No  writ,  process,  action,  declaration  or  other  pro-  1 

ceeding  in  the  courts  or  course  of  justice  shall  be  abated,  arrested,  quashed  2 

or  reversed  for  any  circumstantial  errors  or  mistakes  if  by  it  the  person  3 

and  case  may  be  rightly  understood  by  the  court;  or  for  defect  or  want  4 

of  form  onlv.  5 


p.  S.  167.  §  35. 
R.  L.  173.  §  46. 
2  Gush.  1,  486,  555. 


4  Gush.  279. 

5  Gush.  74. 
7  Gray,  378. 


10  Allen,  537. 
105  Mass.  129. 
108  Mass.  338. 


219  Mass.  597. 
253  Mass.  464. 


*  t  Section  50.    If  an  issue  of  fact  is  found  against  the  defendant  upon     1 


Judgment  upon 

issue  of  fact.  .  n       i    •      t  i*  '  n  t* 

1852'  312'  ^  ^^'  ^  P  ^^  ^^  answer  in  abatement,  final  judgment,  subject  to  section  fifty-    2 
§  28.'      '         three,  shall  be  rendered  against  him.  3 

G.  S.  129,  §  39.  24  Pick,  49.  152  Mass.  416. 

P.  S.  167,  §  40.  125  Mass.  472.  155  Mass.  26. 

R.  L.  173,  §  47.  128  Mass.  600. 


Changing  par- 
ties, form,  etc. 
1701-2,  5,  §  1. 
1784,  28,  §  14. 
1826,  70,  §  2. 

1833,  194. 

1834,  189. 

R.  S.  93.  §  24; 

100,  §§  1,  6,  7, 

22. 

1836,  273,  §  3. 

1839,  151, 

§§1.2. 


Amendments. 

*  t  §  II  Section  51.    The  court  may,  at  any  time  before  final  judgment,  1 

except  as  otherwise  provided,  allow  amendments  introducing  a  necessary  2 

party,  discontinuing  as  to  a  party  or  changing  the  form  of  the  action,  3 

and  may  allow  any  other  amendment  in  matter  of  form  or  substance  in  4 

any  process,  pleading  or  proceeding,  which  may  enable  the  plaintiff  to  5 

sustain  the  action  for  the  cause  for  which  it  was  intended  to  be  brought,  6 

or  enable  the  defendant  to  make  a  legal  defence.  7 


1851,  233,  §  42. 

1852,  312,  §  32. 
G.  S.  129,  §41. 
P.  S.  167,  §  42. 
R.  L.  173,  §  48. 

3  Mass.  208. 

4  Mass.  506. 

16  Pick.  297,  412. 

1  Met.  553. 

2  Met.  505. 

9  Met.  423. 

10  Met.  291,  525. 
13  Met.  215,  476. 

2  Gush.  1. 

4  Gush.  281. 

6  Gush.  513. 

8  Gush.  271,  356. 
10  Gush.  284. 
12  Gush.  448. 
1  Gray,  600. 

3  Gray,  66. 

4  Gray,  194,  437. 

5  Gray,  71. 

7  Gray,  41,  206,378.540. 

8  Gray,  447. 

12  Gray,  26.  139,  453. 
15  Gray,  186. 

1  Allen,  244,  501,  529. 

2  Allen,  128,  317. 

3  Allen,  69.  528,  532. 

5  Allen,  322. 

7  Allen,  202,  489. 

8  Allen,  63. 
10  Allen,  439. 

100  Mass.  122,  152. 

101  Mass.  378. 

103  Mass.  410. 

104  Mass.  345. 


106  Mass.  131,  .338. 

107  Mass.  64.  82. 

108  Mass.  338,  355. 
112  Mass.  180. 

114  Mass.  481. 

115  Mass.  326. 

121  Mass.  562. 

122  Mass.  438. 

124  Mass.  240. 

125  Mass.  72,  560. 

126  Mass.  393. 

127  Mass.  527,  599. 

128  Mass.  235,  466. 

131  Mass.  328,  397. 

132  Mass.  193. 

133  Mass.  421,  536. 

134  Mass.  280,  308. 

135  Mass.  189. 

136  Mass.  335. 

139  Mass.  110.  280. 

143  Mass.  45. 

144  Mass.  383. 

146  Mass.  378. 

147  Mass.  101,  342. 

148  Mass.  .504. 

150  Mass.  564. 

151  Mass.  454. 
165  Mass.  481. 
168  Mass.  223. 
170  Mass.  260,  262, 
172  Mass.  401. 

174  Mass.  45,  586. 
177  Mass.  397,  404. 
181  Mass.  445. 
186  Mass.  150,  365. 
190  Mass.  378,  554. 
192  Mass.  122. 


196  Mass.  584. 

200  Mass.  284. 

201  Mass.  10,  248. 
204  Mass.  294. 
208  Mass.  293. 

211  Mass.  277,  446,  463. 

212  Mass.  292. 

213  Mass.  585, 

215  Mass.  83,  116.  199. 

216  Mass.  4.59. 

218  Mass.  231. 

219  Mass.  164. 

221  Mass.  2.59,  271. 
560.  223  Mass.  450. 

225  Mass.  599. 

226  Mass.  332,  570. 
229  Mass.  1. 

231  Mass.  422. 
236  Mass.  336. 
242  Mass.  8,  20,  255. 
244  Mass.  23. 
246  Mass.  170. 

250  Mass.  498. 

251  Mass.  41.  131.  263, 
503,  536. 

253  Mass.  321.  490. 

254  Mass.  411. 

255  Mass.  64. 
2.59  Mass.  383. 

560.  260  Mass.  265. 

262  Mass.  127. 

263  Mass.  331,  502. 

265  Mass.  396. 

266  Mass.  424. 

267  Mass.  75,  122,  212. 

268  Mass.  329. 
272  Mass.  39,  134. 


Amendment  *  t  §  II  SECTION  52.    The  court  may  allow  a  party  to  whose  pleadings  1 

18M,  2'33"§To.  a  demurrer  has  been  filed  to  amend,  upon  terms,  within  such  time  as  2 

1852,  312,  §  20.    •,  1  Q 

G.  s.  129,  §  24.  it  orders.  o 

p.  S.  167.  §  25.  R.  L.  173,  5  49. 


Amendment, 
etc.,  after 
answer  in 
abatement. 


*  t  Section  53.    If  the  defect  upon  which  a  plea  or  answer  in  abate-    1 
ment  is  founded  is  capable  of  amendment,  the  court  may  allow  the  plain-    2 
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.'5  tifF  to  amend,   upon  terms.     The  court   may  allow  the  defendant  to  }|f|'§f|'n|- 

4  amend  an  answer  in  abatement  or  to  answer  over  by  special  order  of  the  g.  s."  129,'  5  40! 

5  court  for  good  cause  shown,  and  not  otherwise. 

p.  S.  167.  §41.  108  Mass.  338.  124  Mass.  81.  155  Mass.  26. 

R.  L.  173.  §  50.  113  Mass.  34.  125  Mass.  472.  253  Mass.  464. 

3  Met.  420. 

1  *  t  Section'  54.    If  a  new  defendant  is  introduced  by  amendment,  the  Joinder  of  new 

2  plaintiff  may  take  out  against  him  a  new  writ  of  capias  and  attachment  'ikl'i.  m*' 

3  or  of  summons  in  such  form,  and  returnable  at  such  time,  as  the  court  Ht-.^.™*' 

4  orders.    Upon  service  and  return  of  such  new  writ,  like  proceedings  may  j^Ig-Is." 

5  be  had  as  if  the  person  named  therein  had  been  originally  made  a  party,  ^j^^i^l; 

R.  L.  173,  §  51.  0  Allen,  350.  242  Mass.  255. 


1  ^  Section  55.    The  supreme  judicial  or  the  superior  court  may,  be-  Amendments 

2  fore  final  judgment,  and  upon  terms,  allow  an  amendment  changing  an  aet7ons"at  law 

3  action  at  law  into  a  suit  in  equity,  or  a  suit  in  equity  into  an  action  at  J-q'St'iJ^and 

4  law,  if  it  is  necessarx-  to  enable  the  ])laintiff  to  sustain  the  action  or  suit  igg'sHra;' 

5  for  the  cause  for  which  it  was  intended  to  be  brought.  The  court  in  |,^  |:  f67,  §  43. 
()  which  the  amendment  is  allowed  may  retain  jurisdiction  of  the  cause  as  isss.  223,  §  17. 
7  amended. 

R   L   159,  §  6;  133  Mass.  536.  223  Mass.  325.  238  Mass.  3.56. 

173    §  52  168  Mass.  72.  224  Mass.  120.  242  Mass.  8. 

1911,275  206  Mass.  39.  225  Mass.  599.  248  Mass.  354. 

101  Mass.  378.  212  Mass.  292.  233  Mass.  32.  260  Mass.  38. 

125  Mass.  138.  216  Mass.  459. 

1  *  t  Section  5G.     The  court  in  which  a  judgment  has  been  rendered,  or  Amendment 

2  to  which  it  has  been  removed  by  writ  of  error,  may,  if  justice  so  requires  meii'i:'"  ^ 

3  and  the  amendment  is  in  affirmance  of  the  judgment,  allow  formal  de-  i784y2'8','Vi4: 

4  fects  or  imperfections  in  the  record  or  proceedings  to  be  corrected  or  as!  129;  §42! 

5  amended. 

P  S    167,  §  44.  5  Cush.  74.  446.  104  Mass.  363.  246  Mass.  170. 

R.  L.  173,  §  53.  10  Allen,  537.  Ill  Mass.  160.  247  Mass.  169. 

3  Cush.  1,  58. 

Defavlts. 

1  *  t  Section  57.     If  the  defendant  in  an  action  commenced  in  the  Defaults. 

2  supreme  judicial,  the  superior  or  the  land  court,  having  been  duly  served  1701-2,  5,  §  2. 

3  with  process,  fails  to  enter  an  appearance  in  writing  within  twenty-one  §§*6,'7.*' 

4  days  after  the  return  or  entry  day  of  the  writ,  his  default  shall  be  recorded.  ^2.^§u,'  I!'' 

5  and  after  the  expiration  of  four  days  from  such  default,  the  plaintiff  may  i^ji^  |33_ 

6  have  judgment  entered  bv  order  of  the  court  or  by  the  clerk  as  of  course  ,S8 14.  i7.' 

i^TT  ipi  PI  1      1852,  312, 

7  Without  any  further  order.     Upon  a  default  at  any  stage  or  the  proceed-  §§  10. 11. 

8  ings  in  an  action  pending  in  any  of  said  courts,  the  damages  shall,  upon  129.  §§"43-45; ' 

9  motion  of  either  party,  be  assessed  by  a  jury.     If  the  defendant  in  an  Isro.^ls''  ^' 

10  action  commenced  in  a  district  court,  having  been  duly  served  with  foy^'^'ts-^y"/ 

11  process,  fails  to  appear  or  answer  thereto,  his  default  shall  be  recorded  jgg^^^ls^^^jj  7, 

12  and  judgment  shall  be  rendered  for  the  plaintiff  with  costs.  Courts  {gga^ggg  jjg 
i;i  may,  for  good  cause  shown,  extend  the  time  for  entering  an  appearance,  1894:  431!    ^^ 

14  and  may,  in  their  discretion  and  upon  terms,  take  oft"  a  default  at  any  1917,101!  320.' 

15  time  before  judgment. 

145  Mass.  18.  182  Mass.  20.  225  Mass.  189. 

157  Mass.  417.  183  Mass.  7.  242  Mass.  20. 

159  Mass.  210.  192  Mass.  226.  253  Mass.  464. 

168  Mass.  297.  198  Mass.  82. 

1  *t  BISECTION  58.     Upon  entry  of  a  default  or  nonsuit  in  an  action  Notice  of 

2  at  law  or  of  an  interlocutory  decree  in  equity  taking  a  bill  pro  confesso,  decree  pro 

3  the  clerk  of  the  court  shall  forthwith  give  written  notice  thereof,  in  such  i9i7?227. 
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1931,  81. 
242  Masa.  20. 


manner  as  the  court  by  rule  shall  direct,  to  the  attorney  of  record,  if  4 

any,  of  each  party  against  whom  such  default,  nonsuit  or  decree  is  5 

entered.     If  a  party  has  no  attorney  of  record,  and  if,  in  case  of  the  entry  6 

of  a  default  or  interlocutory  decree  as  aforesaid,  the  officer's  return  7 

does  not  show  that  personal  service  of  the  writ,  bill,  petition,  or  com-  8 

plaint,  or  order  therein,  as  the  case  may  be,  has  been  made  upon  him,  9 

the  notice  shall  be  given  to  the  party.  10 


Requiring 
notice  to 
insurance 
company  of 
default  before 
assessing  dam- 
ages in  certain 
motor  vehicle 
cases. 
1931,  463,  §  1. 


*  Section  58A.    Damages  shall  not  be  assessed,  except  by  special  order  1 

of  the  court,  in  an  action  of  tort,  the  payment  of  the  judgment  wherein  2 

is  secured  by  a  motor  vehicle  liability  policy  or  a  motor  vehicle  liability  3 

bond,  both  as  defined  in  section  thirty-four  A  of  chapter  ninety,  and  4 

wherein  the  defendant  has  been  defaulted  for  failure  to  enter  an  appear-  .5 

ance,  until  the  expiration  of  four  days  after  the  plaintiff  has  given  notice  6 

of  such  default  to  the  company  issuing  or  executing  such  policy  or  bond,  7 

and  has  filed  an  affidavit  thereof.    Such  notice  may  be  given  by  mailing  8 

the  same,  postage  prepaid,  to  the  said  company  or  to  its  agent  who  9 

issued  or  executed  such  policy  or  bond.  10 


Advancing 
actions  for 
speedy  trial. 

1874,  248,  §  3. 

1875,  212,  §  2. 
P.  S.  167,  §  48. 
R.  L.  173,  §  55. 
1905,  271. 

1910,  538. 

1911,  305. 

1912,  649,  §  3. 
1917.  326. 
1931,  426, 

§  107. 

117  Mass.  334. 
120  Mass.  97. 
198  Mass.  335. 
236  Mass.  90. 
249  Mass.  299. 


Advancing  Causes  for  Speedy  Trial. 

Section  59.  In  any  action  of  contract  in  which  the  defendant  has 
appeared,  any  plaintiff",  or  if  a  corporation  its  treasurer,  may  at  any  time 
before  the  case  is  on  the  short  list,  so  called,  file  an  affidavit  verifying  the 
cause  of  action  and  stating  that  in  his  belief  there  is  no  defence  thereto; 
and  thereupon  the  clerk  shall  issue  an  order  requiring  the  defendant  to 
show  cause  in  writing  and  on  oath  why  judgment  should  not  be  given 
for  the  plaintiff".  The  plaintiff  shall  immediately  give  written  notice  of 
such  order,  in  such  manner  as  is  prescribed  by  rule  of  court,  to  the  de- 
fendant or  his  attorney  of  record,  and  unless  the  defendant,  within  seven 
days  after  such  notice,  or  within  such  further  time  as  the  court  allows, 
consents  to  a  default  and  to  judgment  for  the  amount  demanded,  if  the 
claim  is  to  recover  a  debt,  or  licjuidated  demand,  or  unless  by  affidavit 
setting  out  specifically  and  clearly  the  substantive  facts  upon  which  he 
relies  he  discloses  such  facts  as  the  court  finds  entitle  him  to  defend,  the 
court  shall  advance  said  action  for  speedy  trial;  but  if,  upon  a  hearing 
under  such  order  and  notice,  the  court  does  not  so  advance  the  action, 
it  may  award  the  defendant  reasonable  costs.  The  court  shall  require 
the  defendant  to  disclose  specifically  and  clearly  the  substanti\'e  facts 
upon  which  he  relies.  If,  in  an  action  removed  by  the  defendant  from 
a  district  court,  the  court  is  satisfied,  upon  an  inspection  of  the  declara- 
tion, that  the  plaintiff"  seeks  to  recover  solely  for  his  personal  labor,  with 
or  without  interest,  the  court  shall  upon  motion  advance  such  action  for 
speedy  trial.  In  any  action  in  which  a  defendant  has  appeared  and 
answered,  such  defendant,  or  if  a  corporation  its  treasurer,  may  at  any 
time  before  the  case  is  on  the  short  list,  so  called,  file  an  affidavit  stating 
that  in  his  belief  there  is  no  merit  in  the  action;  and  thereupon  the  clerk 
shall  issue  an  order  requiring  the  plaintiff  to  show  cause  why  he  should 
not  become  nonsuit.  The  defendant  shall  immediately  give  written 
notice  of  such  order,  in  such  manner  as  is  prescribed  by  rule  of  court, 
to  the  plaintiff  or  his  attorney  of  record,  and  unless  within  seven  days  after 
such  notice,  or  within  such  further  time  as  the  court  allows,  the  plaintiff' 
consents  to  a  nonsuit,  or  unless  by  affidavit  setting  forth  specifically 
and  clearly  the  substantive  facts  upon  which  he  relies  he  discloses  such 
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34  facts  as  the  court  finds  entitle  him  to  maintain  his  action,  the  court  shall 

35  advance  said  action  for  speedy  trial.     In  any  trial  any  affidavit  filed  by 

36  any  party,  as  herein  provided,  may  be  given  in  evidence  against  liim. 

1  IT  Section  59A.     In  anv  action  at  law  or  suit  in  equitv  in  the  su-  same  subject. 

i  •      1-    •    .  .  •     "^i  •  ^     xl  X  ^-  1922,509,5  1. 

2  preme  judicial  court  or  in  the  superior  court,  the  court  may  on  motion 

3  for  cause  shown  advance  said  action  or  suit  for  speedy  trial. 

Expediting  the  Collection  of  Debts. 

1  *  Section  59B.     In  any  action  of  contract  where  the  plaintiff  seeks  Motion  for 

2  to  recover  a  debt  or  liquidated  demand,  he  may,  at  any  time  after  the  entry  of  ° 

3  defendant  has  appeared  or,  in  a  remo\-ed  case,  after  its  entry,  on  affidavit  i929',T72,  §  i. 

4  by  himself  or  by  any  other  person  who  can  swear  to  the  facts  of  his  own 
.5  knowledge,  verifying  the  cause  of  action  and  stating  that  in  his  belief 

6  there  is  no  defence  thereto,  move  for  the  immediate  entry  of  judgment 

7  for  the  amount  of  the  debt  or  demand,  together  with  interest  if  any  is 

8  claimed.     The  motion  may  be  set  down  for  hearing  upon  four  days' 

9  notice  and  after  hearing  the  court  may,  unless  the  defendant  by  affidavit, 

10  by  his  own  evidence  or  otherwise  shall  disclose  such  facts  as  the  court 

11  finds  entitle  him  to  defend,  enter  an  order  for  judgment  for  the  amount 

12  of  the  debt  or  demand,  with  interest  if  any  is  due,  and  costs.     Judgment 

13  as  aforesaid  shall  be  entered  at  the  expiration  of  seven  days  from  the 

14  order  unless  the  defendant  in  the  meanwhile  files  a  demand  for  trial; 

15  and  if  such  demand  is  filed  as  aforesaid  the  case  shall  be  advanced  for 

16  speedy  trial.     If  the  defendant  does  not  appear  at  said  hearing  or  file 

17  at  or  before  the  time  set  for  hearing  an  affidavit  setting  forth  specifically 
IS  and  clearly  the  substantive  facts  upon  which  he  relies  as  a  defence,  the 
19  court  may  enter  judgment  by  default. 

Claim  of  Trial  by  Jury. 

1  t  Section  60.     A  separate  list  of  cases  to  be  tried  by  jury  shall  be  kept  Jury  trial. 

2  in  the  supreme  judicial  and  superior  courts,  and  no  action  shall  be  en-  r"s.V7"'§'.3! 

3  tered  thereon,  except  as  otherwise  expressly  provided,  unless  a  party,  g*°I' ifg,' §  66; 

4  before  issue  joined,  or  within  ten  days  after  the  time  allowed  for  filing  the  {874,^2^8  §  1 

5  answer  or  plea,  or  within  ten  days  after  the  answer  or  plea  has  by  consent  ^^i'lG^'im- 

6  of  the  plaintiff'  or  permission  of  the  court  been  filed,  or  within  such  time  i".  §  3  ' 

7  after  the  parties  are  at  issue  as  the  court  may  by  general  or  special  order  R  i.'  m.  j  56. 

8  direct,  files  a  notice  that  he  desires  a  jury  trial;   but  in  a  case  in  which  356.'  '"*^'  ^  ' 

9  damages  are  demanded,  the  court  may  of  its  own  motion  refer  the  assess-  591.^'*^^  '*' 
10  ment  thereof  to  a  jury. 

142  Mass.  161.  163  Mass.  21.  191  Mass.  223.  214  Mass.  335. 

156  Mass.  88.  170  Mass.  1.  195  Mass.  354.  223  Mass.  537. 

160  Mass.  370.  185  Mass.  576.  198  Mass.  388.  2B9  Mass.  589. 

Providing  for  Prompt  Informal  Trials  in  the  Superior  Court. 

1  K  Section  6n.\.     In  any  action  at  law  or  suit  in  equity  after  issue  waiver  ot 

2  joined  in  the  superior  court,  any  party  to  the  proceeding  may,  by  a  writ-  to  secure 

3  ing  filed  in  the  clerk's  office,  off'er  to  waive  any  or  all  of  the  following: —  i929,''iV3"Vi. 

4  (1)  A  trial  by  jury  if  it  has  been  claimed. 

5  (2)  The  right  to  file  interrogatories  except  as  allowed  by  the  court. 

6  (3)  The  rules  of  evidence  to  the  end  that  any  evidence  may  be  received 

7  which  the  court  considers  probative. 

8  (4)  The  right  to  appeal  from,  or  take  exceptions  to,  any  ruling,  order, 

9  judgment  or  decree  except  on  a  question  of  substantive  law. 
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A  written  notice  of  such  offer  with  a  copy  thereof  shall  be  served  by  10 

registered  mail,  with  return  receipt  requested,  upon  the  other  party  or  his  11 

attorney  not  less  than  ten  days  before  the  trial  of  the  action  or  suit.    If  12 

such  offer  is  not  rejected  by  a  writing  filed  in  the  clerk's  office  within  ten  13 

days  after  such  notice  or  within  such  further  time  as  the  court  may  on  14 

motion  allow,  such  offer  shall  be  deemed  to  have  been  accepted  and  the  15 

matters  in  controversy  shall  be  tried  and  determined  in  accordance  there-  16 

with ;  and  such  action  or  suit  shall  be  advanced  for  speedy  trial.  17 


Parties  may 
file  interroga- 
tories, when. 

1851.  233,  §98; 
325.  §  2. 

1852.  312, 
§§  61.  90. 
G.  S.  129. 
§S  46,  86. 
1862.40,  §  1. 
P.  S.  151.  §  8; 
167.  §§  49.  93. 
1883,  223.  §  2. 
R.  L.  159,  §  15; 
173,  §  57. 
1909,  225. 
1913.  815. 

§§  1.8.9. 
1929,  303.  i  1. 
11  Gush.  158. 


Interrogatories. 

*  t  §  II  Section  61.     Any  party,  after  the  entry  of  a  writ  or  the  filing  1 

of  a  bill  or  petition,  may  interrogate  an  adverse  party  for  the  discovery  2 

of  facts  and  documents  admissible  in  evidence  at  the  trial  of  the  case.  3 

No  party  shall  file  as  of  right  more  than  thirty  interrogatories,  including  4 

interrogatories  subsidiary  or  incidental  to,  or  dependent  upon,  other  in-  5 

terrogatories,  and  howe\er  the  same  may  be  grouped,  combined  or  ar-  6 

ranged;   but  for  adequate  cause  shown,  the  court  may  allow  additional  7 

interrogatories  to  be  filed.    The  word  "party",  in  this  section,  in  sections  8 

sixty-two  to  sixty-five,  inclusive,  and  in  section  sixty-seven,  shall  be  9 

deemed  to  include  parties  inter\ening  or  otherwise  atlmitted  after  the  10 

beginning  of  the  suit.  11 


2  Gray.  658. 
7  Gray.  417. 

14  Gray.  484. 

15  Gray.  545. 

3  Allen.  110. 
5  Allen,  109. 
104  Mass.  24. 

106  Mass.  338. 

107  Mass.  113. 


Ill  Mass.  154. 

127  Mass.  226. 

128  Mass.  293. 
136  Mass.  291, 
155  Mass.  433. 
163  Mass.  481. 
171  Mass.  417. 
188  Mass.  30. 
205  Mass.  431. 


386. 


206  Mass.  395. 
212  Mass.  69. 
214  Mass.  563. 
217  Mass.  488. 
227  Mass.  7. 
234  Mass.  307. 
266  Mass.  374,  543. 
269  Mass.  415. 


Answers. 

1851.  233. 
§§  103.  104. 

1852.  312, 
l§65,  67. 
G.  S.  129, 
5§49,  51. 


*  t  §  II  Section  62.     The  answers  shall  be  in  writing,  on  oath,  and  1 

signed  by  the  party  interrogated,  who  shall,  before  making  answer,  make  2 

such  inquiry  of  his  agents,  servants  and  attorneys  as  will  enable  him  3 

to  make  full  and  true  answers  to  the  interrogatories.  4 


p.  S.  167,  §§  52,  54. 
R.  L.  173,  §  60. 
1913,  815.  §§  2,  9. 
3  Gray.  215. 
8  Gray.  529. 


13  Allen.  320. 
109  Mass.  209. 
125  Mass.  572. 
171  Mass.  417. 


179  Mass.  501. 
202  Mass.  75. 
266  Mass.  374. 
269  Mass.  415. 


Same  subject. 
Practice. 

1851.  233. 
§§98,  101, 
106,  107; 
325,  §  2. 

1852.  312. 

§§  61.  63.  69. 
70.  90. 
G.  S.  129. 
§§  46.  48,  53. 
54,  86. 
P.  S.  167, 
§§49.  51,  56, 
57.  93. 
R.  L.  173, 
§§  57,  59.  63. 
64. 

1909.  206 
1911.  593 
1913.  815, 
5§3,  9. 
1917.  326. 
1922.  314, 
11  Gush. 
26.  158. 


225. 


*  t  §  II  Section  63.     Interrogatories  shall  be  filed  in  the  clerk's  office,  1 

and  notice  of  such  filing,  with  a  copy  of  the  interrogatories,  shall  be  sent  2 

by  the  party  interrogating  to  the  party  interrogated,  or  to  his  attorney  3 

of  record,  and  the  party  interrogated  shall  file  answers  to  such  interroga-  4 

tories  within  ten  days  after  such  notice,  unless  the  court  otherwise  orders;  5 

but  no  party  interrogated  shall  be  obliged  to  answer  a  question  or  produce  6 

a  document  tending  to  criminate  him  or  to  disclose  his  title  to  any  prop-  7 

erty  the  title  whereof  is  not  material  to  an  issue  in  the  proceeding  in  the  8 

course  of  which  he  is  interrogated,  nor  to  disclose  the  names  of  witnesses,  9 

except  that  the  court  may  compel  the  party  interrogated  to  disclose  the  10 

names  of  witnesses  and  their  addresses  if  justice  seems  to  require  it,  upon  11 

such  terms  and  conditions  as  the  court  deems  expedient.    A  party  shall  12 

not  interrogate  an  adverse  party  more  than  once  unless  the  court  other-  13 

14 


wise  orders. 

2  Gray.  558. 

3  Gray,  215. 
15  Gray,  545. 
3  Allen,  110. 
5  Allen,  109. 
104  Mass.  24. 


107  Mass.  113. 
Ill  Mass.  154. 

127  .Mass.  226. 

128  Mass.  293. 

136  Mass.  291,  380. 
163  Mass.  481. 


171  Mass.  417. 
188  Mass.  30. 
200  Mass.  527. 
205  Mass.  431. 
212  Mass.  69. 
215  Mass.  591. 


217  Mass.  488. 
234  Mass.  307. 
237  Mass.  508. 
264  Mass.  318. 
266  Mass.  374. 
269  Mass.  415. 
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1  *  t  §  H  Section  64.     If  a  partv  interrogated  fails  to  answer  interroea-  Penalty  for 

.'""  ,  ^      c  II     failure  to 

2  tones,  or  to  amend  or  expunge  an  answer  or  part  oi  an  answer  as  ordered,  answer,  etc. 

3  the  court  may  make  and  enter  such  order,  judgment  or  decree  as  justice  s^io'g.^^*' 

4  requires. 

1852.  312,  §  72.  1913,  815,  §§4.  9-  136  Mass.  291.    , 

G.  S.  129,  §  r,G.  7  Cray,  417.  139  Mass.  98. 

1862,  40,  §  2.  8  Gray.  529.  171  Mass.  417. 

P.  S.  151,  §  9:  167,  §  59.  14  Allen,  9.  266  Mass.  374. 

1883,  223,  §  2.  125  Mass.  572.  269  Mass.  415. 

R.  L.  159,  5  16;  173,  5  66.  128  .Mass.  293. 

1  *t  §  II  Section  65.     If  a  corporation  is  a  party,  the  adverse  party  Answers  by 

2  may  examine  the  president,  treasurer,  clerk  or  a  director,  manager  or  ;;°^^'°^'"""'' 

3  superintendent,  or  other  officer  thereof,  as  if  he  were  a  party.     If  a  Jf.'s!  129;  |  la 

4  municipal  corporation  is  a  party,  the  mayor  or  the  chairman  of  the  board  r.  l.'i73,\6i'. 

5  of  selectmen  may  be  examined  as  if  he  were  a  party,  except  that  no  city  \l\?^-  j^|«- 

6  or  town  official  shall  be  interrogated  concerning  matters  of  public  record.  n'\'J- 

7  If  a  minor  or  person  under  guardianship  is  a  partv,  the  adverse  party  109  Mass.  212. 

.„.,  -  .  I  j'l_*         171  Mass.  417. 

8  may  examine  as  11  said  party  were  not  a  minor  or  under  guardianship;  179  Mass.  501. 

9  provided,  that  if  the  minor  be  not  of  such  age  as  to  appreciate  an  oath,  21?  mS:  let. 

10  or  the  person  under  guardianship  be  mentally  incompetent  to  answer,  Ige  Mass!  374! 

11  the  person  appearing  in  the  suit  as  the  guardian,  guardian  ad  litem  or  ly^MaSllso; 

12  next  friend  of  such  party  shall  make  answer. 

1  *  t  §  II  Section  66.     Such  order  may  be  made  respecting  costs,  •"  f8''|J%33 

2  the  action  or  cause  or  otherwise,  as  the  court  may  direct  by  general  rule,  §  los. 

3  or  by  a  special  order  in  each  case. 

1832,312,5  71.  R.  L.  173.  §  65.  266  Mass.  374. 

G.  .S.  129,  §  55.  1913,  815,  §§  6,  9.  269  Mass.  415. 

P.  S.  167,  §  58. 

1  *t  §  II  Section  67.     Sections  sixty-one  to  si.xty-six,  inclusive,  shall  ^^f^^^t'^^.f^, 

2  not  affect  the  right  of  a  party  interrogated,  under  the  direction  of  the  pans  of  book. 

3  court,  to  seal  up  or  otherwise  protect  from  examination  such  parts  of  any  issi;  233, 

4  document,  book,  voucher  or  other  writing  as  contain  matters  not  per-  1*52,312.  |68. 

5  tinent  to  the  subject  of  the  action,  or  affect  the  power  of  the  court  to  p.' s.' i67.' §  55.' 

6  protect  said  right,  or  any  right  of  the  party  interrogated,  by  suitable  fgig;  Hi]  ^  ""■ 

7  order. 

S  Gray,  529.  266  Mass.  374.  269  Mass.  415. 

Inspection  of  Documents. 

1  *  t  §  II  Section  68.     Everv  party  to  any  cause  or  proceeding  may  in-  inspection  of 

'    «  M  .  \  p  ^  •        I  II*  documents. 

2  spect  and  take  copies  of  any  document  referred  to  in  the  pleading  or  par-  i9i5,  i46,  §  4. 

3  ticulars  of  any  other  party  and  relied  on  by  such  other  party,  unless  the 

4  court  is  satisfied  that  the  same  is  not  in  his  possession  or  control  or  that 

5  he  has  some  other  reasonable  excuse  for  not  producing  the  same  for  such 

6  inspection,  and  the  court  may  make  orders  for  production  for  said  pur- 

7  poses,  enforceable  in  like  manner  as  orders  to  answer  interrogatories. 

Admission  of  Material  Facts  and  Docuinents. 

1  *  t  H  Section  69.     In  any  action  at  law  or  suit  in  equity  a  party  by  Demand 

2  written  demand  filed  in  the  clerk's  office  and  notice  given  by  copy  thereof  oTfact^oTor 

3  to  the  other  party  or  his  attorney,  not  less  than  ten  days  before  the  trial  pap™"°"  " 

4  of  the  action  or  suit,  may  call  upon  the  other  party  to  admit,  for  the  Iglg;  Jst;  §  i. 

5  purposes  of  the  case  only,  any  material  fact  or  facts  or  the  execution  of  any  ^^f  ^j^f^,  joi. 

6  material  paper  or  document  which  he  intends  to  use  at  the  trial.    The  487. 

7  court  mav  delav  the  trial  until  such  demand  is  answered  and  on  motion 
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before  trial  may  strike  out  of  such  demand  or  any  answer  filed  in  response 
thereto  any  matter  which  is  irrelevant,  immaterial  or  improperly  included 
therein.  If  no  answer  is  filed  in  the  clerk's  office  within  ten  days  after 
the  filing  therein  of  said  demand  or  within  such  further  time  as  the  court 
may  on.motion  allow,  the  truth  of  the  fact  or  facts  or  the  execution  of  the 
paper  or  document  shall,  for  the  purposes  of  the  case,  be  held  to  be  ad-  1.3 
mitted.  Such  demand,  in  so  far  as  it  relates  to  a  material  fact  or  docu-  14 
ment,  and  any  answer  filed  in  response  thereto  shall,  if  offered  by  the  15 
party  who  filed  such  demand,  be  admitted  in  evidence.  If  the  party  upon 
whom  such  demand  is  made  refuses  to  admit  any  fact  or  the  execution 
of  any  paper  or  document  mentioned  in  the  demand,  the  reasonable 
expense  of  proving  such  fact  or  the  execution  of  such  paper  or  document,  19 
as  determined  after  summary  hearing  by  the  justice  presiding  at  the  trial,  20 
shall,  unless  the  justice  certifies  that  the  refusal  to  admit  was  reasonable,  21 
be  paid  by  said  party  to  the  other  party  and  the  amount  thereof  shall  be  22 
added  to  the  taxable  costs  of  the  part\'  in  whose  favor  such  amount  is  23 
awarded  or  deducted  from  the  amount  of  any  judgment  or  decree  against  24 
him.  25 


9 
10 
11 

12 


16 
17 

18 


Interlocutory  Orders. 

of  panic^ars  *  SECTION  70.    The  court  may  in  all  cases  order  either  party  to  file  a 

defence""'  Statement  of  all  particulars  necessary  to  give  to  the  adverse  party  and 

lis''  31^'  t  *■  ^°  ^'^^  court  reasonable  knowledge  of  the  nature  and  grounds  of  the  action 

G.  s.'  129.'  §  58.  or  defence. 


p.  S.  167,  §61. 
R.  L.  17:!,  §  68. 
3  Gray,  263. 


I  Allen,  248. 

II  Allen,  283. 
129  Mass,  364. 


199  Masa.  457. 
214  Mass.  159. 


220  Mass.  333. 
229  Mass.  339. 


Orders,  etc., 

preparatory 

to  trial,  when 

made. 

1851,  233,  §  45. 

1852,312,  i  35. 

G.  S.  129,  §  59. 

1867.  31. 

P.  S.  167,  §  62. 

E.  L.  173,  §  69. 

128  Mass.  296. 

216  Mass.  459. 


t  t  §  II  Section  71.    Orders  allowing  amendments  before  trial,  or  al-  1 

lowing  a  supplemental  declaration,  answer  or  replication,  or  enlarging  2 

time,  or  any  other  interlocutory  order  necessary  to  prepare  the  case  for  3 

trial,  may  be  made  by  the  court  or  by  a  justice  thereof,  in  any  county ;  but  4 

the  several  courts  shall  make  such  rules  relative  to  notice,  the  times  and  5 

places  for  motions  at  chambers,  and  other  matters,  as  they  shall  from  6 

time  to  time  find  necessarv.  7 


Agreements. 

1851.  233,  §  46. 

1852.  312, 
§§  36,  88. 
G.  S.  129, 
§§  60,  61. 
P.  S.  167, 
§§63,  64. 

R.  L.  173,  §  70. 
8  Allen,  42. 
124  Mass.  241. 
148  Mass.  348. 
156  Mass.  598. 


Agreements  of  Parties. 

*  t  Section  72.     Parties  may  make  agreements  relative  to  amend-  1 

ments  and  the  time  of  filing  papers,  which  shall  be  equivalent  to  an  2 

order  of  the  court  to  the  same  effect.    Any  order  mentioned  in  the  pre-  3 

ceding  section  may  be  entered  by  consent  signed  by  the  parties  or  their  4 

attorneys;    but  no  agreement  of  attorneys  relative  to  an  action  or  5 

proceeding  shall  be  valid  unless  in  writing,  except  as  provided  in  section  6 

seventy-eight.  7 

218  Mass.  286.  234  Masa.  345.  256  Mass.  47. 


by  ag?e"emeSt.        *  t  SECTION  73.    If  the  parties  agree  to  continue  a  case  without  costs  1 

G  ^1'  129'  §  6i'  U"t'l  the  next  sitting,  it  shall  be  continued  accordingly ;   but  the  court  2 

p.  s.  167,'  §  64."  may  bv  general  or  special  order  regulate  the  order  in  which  the  case  3 

R.  L.  173,  5  71.  ^        V     o  I-  o 


shall  stand  for  trial  at  the  next  sitting. 
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Offer  of  Judgment. 

1  *  ^  Sectiov'  74.     If  the  defendant  in  an  action  at  law  or  a  suit  in  pser  of 

2  equity,  wherein  damages  only  are  sought  to  be  recovered,  offers  in  court  issl'.T-io'  §  i. 

3  and  by  a  writing  consents  to  be  defaulted,  and  to  have  judgment  rendered  KS77, 236,  §  2^ 

4  against  him  as  damages  for  an  amount  therein  specified,  the  writing  and  foy^  /||:  ^  '^'^'' 

5  the  time  of  its  filing  shall  be  entered  of  record;  and  if  the  plaintiff  within  \f^f^  Hf  5  20 

6  ten  days,  or  such  further  time  as  the  court  allows,  after  receipt  of  notice  5*,/f  i.^^i  §72 

7  thereof,  accepts  such  offer,  the  court  shall  render  judgment  accordingly,  i«j»'*26; 

8  with  costs  to  the  date  of  the  notice. 

97  Mass.  148.  US  -Mass.  592.  264  Mass.  230. 

1  *  11  Section  75.     If  the  plaintiff  does  not  elect  to  accept  such  offer,  Costs  to  de- 

'  ^  1     J*  •  1'  fendant  on  non- 

2  and  does  not  recover  as  damages  an  amount,  e.xcludmg  interest  irom  acceptance. 

3  the  date  of  the  offer,  larger  than  the  amount  so  offered  by  the  defendant,  g/'s.'  129!  §  63. 

4  the  plaintiff  shall  have  judgment  for  his  costs  only  to  the  date  of  the  r.l.\*73.V73. 

5  offer,  and  the  defendant  shall  have  judgment  for  his  costs  after  said  date.  ?yMas3."i2. 

264  Mass.  230. 

Frivolous  Dermirrer. 

1  t  Section  76.     If  a  demurrer  is  overruled  because  it  appears  to  the  Frivolous  or 

2  justice  hearing  it  to  be  frivolous,  immaterial  or  intended  for  delay,  the  demurrers. 

3  case  shall  proceed  to  judgment  as  if  no  demurrer  had  been  filed,  and  ism!  312!  §  23! 

4  execution  may  be  awarded  or  stayed  upon  terms.     If  execution  is  not  p.i'.iU'iil' 

5  awarded,  any  security  taken  shall  stand  as  if  no  judgment  had  been  f'(^ra"ll^^^' 

6  entered  until  an  order  is  made  for  final  judgment. 

Hearing  or  Trial. 

1  t  Section  77.    Actions  in  which  neither  party  has  filed  notice  that  he  Jury  waived 

2  desires  a  jury  trial  shall,  unless  otherwise  expressly  provided,  be  heard  demurrers, 

3  and  determined  by  the  court.    Demurrers  may  in  the  first  instance  be  i8m,233.§33. 

4  heard  by  one  justice. 

1852.  312,  §  23.  P.  S.  167.  §§  67,  69.  132  Mass.  354,  356. 

G.  S.  129,  §  64.  R.  L.  173,  §  74.  135  Mass.  28. 

1874,  248,  §  1.  10  Gray,  501.  173  Mass.  382. 

1  t  Section  78.    If  the  parties  to  an  action  upon  the  trial  list  at  a  sitting  Postponement 

2  of  the  superior  court  file  an  agreement  that  such  action  shall  be  marked  tnai  Ust. 

3  for  trial  not  before  a  certain  day  in  the  same  or  the  succeeding  sitting,  1890: 154! 

4  the  action  shall,  if  reached  in  its  order  upon  said  trial  list  before  such  ^  l.  173,  §77. 

5  day,  be  postponed  thereto,  and  placed  upon  the  list  of  actions  in  order 

6  for  trial  on  such  day  nexl  after  the  cases,  if  any,  which  were  on  the  list 

7  for  the  preceding  court  day;   but,  if  it  is  in  order  for  trial  and  is  reached 

8  for  trial  on  the  day  upon  which  the  agreement  is  filed,  it  shall  not  be 

9  postponed  except  by  order  of  the  court.     If  two  or  more  actions  are  so 

10  postponed  to  the  same  day,  they  shall  be  placed  upon  the  list  for  that 

11  day  in  the  order  in  which  the  agreements  for  their  postponement  were 

12  filed. .  Instead  of  so  postponing  a  case,  the  parties  may,  by  a  writing  filed 

13  with  the  clerk,  or  orally  in  his  presence,  agree  that  the  action  be  passed, 

14  and  thereupon  it  may  be  temporarily  stricken  from  the  list,  and  may  be 

15  restored  thereto  on  such  day  as  the  parties  shall,  by  a  writing  filed  with 

16  the  clerk,  agree,  or  after  three  days'  WTitten  notice  given  by  either  party 

17  to  the  other. 
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Trials  not  to 
be  delayed  or 
postponed,  etc. 

1851,  233, 

§5  28,  29,  102. 

1852.  312, 

§§  19,  64,  88. 
G.  S.  129, 
§§  68,  69. 
P.  .S.  167, 
§§71,  72. 


*  t  Section  79.  A  trial  shall  not  be  delayed  for  want  of  a  reply  to  the 
defendant's  answer,  nor  because  interrogatories  have  been  filed  and  the 
time  for  answering  them  has  not  expired,  unless  by  special  order  of  the 
court;  nor  shall  an  agreement  of  parties  relative  to  filing  amendments 
or  papers  operate  to  postpone  the  trial  of  an  action  beyond  the  time  at 
which,  by  the  rules  of  the  court,  it  would  be  tried. 

R.  L.  173,  §  78. 


Trials  to  pro- 
ceed after 
allowance  of 
exceptions. 
1.S04.  105,  §  5. 
1817,  185,  §  5. 
1820,  79,  §  5. 
R.  S.  81.  §§  29, 
33;  82.  §  13. 


t  Section  SO.  The  trial  of  questions  of  fact  shall  proceed  although 
exceptions  have  been  filed  and  allowed  therein,  and  such  further  pro- 
ceedings shall  be  had  as  the  court  orders;  but  judgment  shall  not  be 
entered  unless  the  exceptions  are  adjudged  immaterial,  frivolous  or 
intended  for  delay,  or  except  as  hereinafter  provided. 


1859,  19fi,  §  28. 
G.  S.  115.  §9. 
P.  S.  153,  §  11. 


R.  L.  173,  §  79. 
1911,  497. 
110  Mass.  491. 


186  Mass.  59. 
210  Mass.  214. 
224  Mass.  9. 


t  §  ]|  Section  81.     The  courts  shall  not  charge  juries  with  respect  to     1 

and  the  law.  2 


Charges  as  to 
facts  forbidden. 

p- 1;  15I;  1 1;    matters  of  fact,  but  they  may  state  the  testimony 

R.  L.  173,  5  80.  131  Mass.  467. 

16  Gray,  501.  139  Mass.  164. 

4  Allen,  435.  140  Mass.  473. 

7  Allen,  207.  145  Mass.  97. 

9  Allen,  276.  148  Mass.  109,  470. 

14  Allen,  13.  152  Mass.  12. 

98  Mass.  161.  153  Mass.  176. 

99  Mass.  413.  162  Mass.  242. 

102  Mass.  427.  165  Mass.  153. 

103  Mass.  425.  188  Mass.  382. 
107  Mass.  329,  194  Mass.  157. 

110  Mass.  179.  196  Mass.  24. 

111  Mass.  63.  197  Mass.  495. 
117  Mass.  190.  198  Mass.  499. 
123  Mass.  248. 


200  .Mass.  470. 

201  Mass.  86. 

203  Mass.  384. 

204  Mass.  48. 
208  Mass.  359. 
213  Mass.  232. 
231  Mass.  215. 
253  Mass.  509. 
256  Mass.  10. 
259  Mass.  46. 
261  Mass.  26. 
263  Mass.  67. 
267  Mass.  75. 
270  Mass.  213. 


Tss?  264'^'§  2.  Section  82.  In  counties  containing  two  or  more  shire  towns,  the  su- 
R.  L.  173,  §  82.  preme  judicial  or  the  superior  court,  at  the  sitting  held  on  or  next  after 
the  return  day  on  which  an  action  is  entered,  may  designate  the  shire 
town  where  it  shall  be  tried,  and  it  shall  not  then  be  put  on  the  trial  list 
for  sittings  held  in  any  other  shire  town  of  that  county  except  by  agree- 
ment of  the  parties. 


Examination 
of  witnesses 


t  §  II  Section  83.     During  the  trial  of  a  case  in  which  an  official  1 

R  *L  173'  1 83.  stenographer  takes  stenographic  notes  of  the  evidence,  no  other  person  2 

shall  interrupt  the  examination  of  witnesses  for  the  purpose  of  taking  3 

notes  of  their  testimony.  4 


of°actiont'fOT         Section  84.     If  two  or  more  actions  for  substantially  the  same  libel,  1 

libel.   ^  brought  by  the  same  plaintiff,  are  pending  in  the  same  court,  either  in  2 

R.  l'.  173',  §  94.  the  same  or  in  different  counties,  any  justice  thereof  may  in  his  dis-  3 

cretion  make  an  order  that  some  or  all  of  them  be  tried  together.     A  4 

separate  verdict,  or,  if  the  action  is  tried  without  a  jury,  a  separate  5 

finding,  shall  be  rendered  in  each  action,  and  judgment  shall  be  rendered  6 

in  each  as  if  it  had  been  tried  separately.     If  the  plaintiff  recovers  judg-  7 

ment  in  two  or  more  actions,  the  court  shall  make  an  order  for  the  8 

apportionment  of  costs  between  the  defendants.  9 


Contributory 
negligence  au 
affirmative 
defence; 
presumption 


Evidence. 

*  Section  85.     In  all  actions,  civil  or  criminal,  to  recover  damages  1 

for  injuries  to  the  person  or  property  or  for  causing  the  death  of  a  2 

person,  the  person  injured  or  killed  shall  be  presumed  to  have  been  in  3 
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and  burden 


4  the  exercise  of  due  care,  and  contributory  negligence  on  his  part  shall  *" proof. 

5  be  an  affirmative  defence  to  be  set  up  in  the  answer  and  proved  by  the  allVats!  95. 

6  defendant. 

223  Mass.  505.  239  Mass.  232.  259  Mass.  191,  401. 

226  Mass.  140,  262.  240  Mass.  8,  104,  122,  458.  260  Mass.  110,  404. 

228  Mass.  477.  241  Mass.  78,  225,  386,  261  Mass.  442. 

229  Mass.  219.  546,  .580.  262  Mass.  485. 

230  Mass.  316,  363,  243  .Mass.  188.  263  Mass.  139,  487. 
370,  392,  397,  419.  243  Mass.  10.  265  Mass.  33,  472. 

231  Mass.  151,  160,  186,          244  Mass.  93,  418.  266  M.ass.  214,  424. 
215,  313,  339,  43S,  245  Mass.  139.  267  Mass  447. 

447,  458,  519.  247  Mass.  2.35,  270.  268  Mass.  38,  4.54,  590. 

232  Mass.  138,  165.  248  Ma.ss.  92.  269  Mass.  420,  448. 

233  Mass.  229,  600.  249  Mass.  43.  270  Mass.  418,  432. 

234  Mass.  85,  95,  130.  2.53  Ma.ss.  .594.  271  Mass.  31,  230,  274. 

235  Mass.  150,  190.  255  Mass.  292.  390,  394,  421,  477. 

236  Mass.  10,  130.  256  Mass.  27.  272  Mass.  217,  256,  448. 

237  Mass.  455.  257  Mass.  272,  283.  273  xMass.  13. 

238  Mass.  392.  258  Mass.  234,  389,  407. 

1  *  Section  S5A.     In  all  actions  to  recover  damages  for  injuries  to  the  Registration 

2  person  or  to  property  or  for  the  death  of  a  person,  arising  out  of  an  ^ehSeTn 

3  accident  or  collision  in  which  a  motor  vehicle  was  involved,  evidence  nlm"  evidence 

4  that  at  the  time  of  such  accident  or  collision  it  was  registered  in  the  °ibnit.vTo''r°°" 

5  name  of  the  defendant  as  owner  shall  be  prima  facie  evidence  that  it  l^lf^^^^"' 

6  was  then  being  operated  by  and  under  the  control  of  a  person  for  whose  1^28^^^^^,  u^. 

7  conduct  the  defendant  was  legally  responsible,   and   absence  of  such  268  Mass!  38, ' 

8  responsibility  shall  be  an  affirmative  defence  to  be  set  up  in  the  answer  273'Mas3.  i46, 

9  and  proved  by  the  defendant. 

1  I  Section  86.     If  the  plaintiiT  fails  to  introduce  evidence  at  the  Counts  not 

2  trial  in  support  of  a  count  in  the  declaration,  it  shall,  if  not  wholly  or  stTicken°out. 

3  partly  admitted  by  the  answer,  be  stricken  out;    and  the  court  may,  Ism!  sili  1 1: 

4  either  of  its  own  motion  or  upon  motion  of  a  party,  require  unnecessary  p^sliii.'iTi.' 

5  counts  and  statements  to  be  stricken  out  of  the  pleadings,  and  may  3  G^avl'^lisi.^*' 

6  impose  terms. 

8  Gray,  589.  3  Allen,  471. 

1  *  t  §  II  Section  87.     Pleadings  shall  not  be  evidence  on  the  trial,  but  Pleadings  not 

2  the  allegations  therein  shall  bind  the  party  making  them. 

R.  S.  100,  §  18.  108  Mass.  100.  176  Mass.  363. 

1851,  233,  §  112.  109  Mass.  63.  223  Mass.  243. 

1852,312,175.  110Ma.s3.  61.  226  Mass.  570. 

G.  S.  129,  §  72.  124  Ma.ss.  364.  235  Mass.  443. 

P.  S.  167,  §75.  121)  Mass.  21.  2.59  Mass.  76. 

R.  L.  173,  §  85.  135  Mass.  165.  264  Mass.  343,  530. 

15  Gray,  211.  140  .Mass.  250.  267  Mass.  279. 

12  Allen,  443.  172  Mass.  303.  268  Mass.  497. 

13  .\llen,  72.  460.  173  Mass.  433.  269  Mass.  335. 

1  *  1[  Section  88.     An  offer  or  consent  made  under  section  seventy-  unaccepted 

2  four  and  not  accepted  shall  not  be  evidence  against  the  party  making  judgment. 

3  it,  either  in  a  subsequent  proceeding  in  the  action  or  suit  in  which  it  is  g.^s.'  129]  §  73. 

4  made  or  in  another  action  or  suit. 

p.  S.  167,  §  76.  R.  L.  173,  5  87. 

1  *t  §  II  Section  89.     The  answers  of  a  party  to  interrogatories  filed  4te^o"at'ories 

2  may  be  read  by  tiie  other  party  as  evidence  at  the  trial.     The  party  ™*j*;i!;f  "^'^ 

3  interrogated  may  require  the  whole  of  the  answers  upon  any  one  sub-  i85i  233. 

4  ject  matter  inquired  of  to  be  read,  if  a  part  of  them  is  read;   but  if  no  i852,'3i2,  §  73 

5  part  is  read,  the  party  interrogated  shall  in  no  way  avail  himself  of  his  p.s.ib"7,'§77. 

6  examination  or  of  the  fact  that  he  has  been  examined. 

R.  L.  173,  §  88.  214  Mass.  563.  258  Mass.  446. 

109  Mass.  209.  223  Mass.  300.  265  Mass.  408. 

170  Mass.  363.  253  Mass.  37.  269  Mass.  415. 
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*  t  If  Section  90.    If  a  defendant  answers  two  or  more  matters  in 


One  matter  in 

answer  not  i-ic  e       •  iii  *i* 

evidence  of       his  defence,  no  averment,  confession  or  acknowledgment  contamed  m 
1826. 107,  §  2.    one  of  them  shall  be  used  or  taken  as  evidence  against  him  on  the  trial 

E.  S.  100,  §  18.      n  .  •    •        1  il  f  ii 

1851,233,5112.  or  an  issue  joined  on  any  other  or  them. 


1852,  312,  §  75. 
G.  S.  129,  §  75. 


P.  S.  167.  §  78. 
R.  L.  173,  §  89. 


13  Met.  253. 
7  Cush.  581. 


f"liMde*r°°  *  Section  91.     If  the  defendant  in  an  action  for  slander  or  for  pub- 

maii«°°'°^  lishing  a  libel  justifies  that  the  words  spoken  or  published  were  true, 
1826,107,  §2  such  allegation,  although  not  maintained  by  the  evidence,  shall  not  of 
g'.  s.  129,  §  76!  itself  be  proof  of  the  malice  alleged  in  the  declaration. 

p.  S.  167,  §  79.  R.  L.  173,  §  90.  226  Mass.  447. 


Truth  of  libel        *  SECTION  92.     The  defendant  in  an  action  for  writing  or  for  pub-  1 

admissible.  ,.   ,  •  i-i     i  •  i  •  •  t  i  i         r-      i 

1855, 396.         lishing  a  libel  may  introduce  in  evidence  the  truth  of  the  matter  con-  2 

p. s.  167, '§80.'  tained  in  the  publication  charged  as  libellous;    and  the  truth  shall  be  3 

124  Mass.' 338.'  a  justification  unless  actual  malice  is  proved.  4 


127  Mass.  316. 
133  Mass.  471. 
151  .Mass.  127. 
176  Mass.  270. 


183  Mass.  474. 
200  Mass.  166. 
220  Mass.  171. 


238  Mass.  345. 
245  Mass.  520. 
241  U.  S.  257. 


Retraction 
of  libel. 
1895,  441. 
1S97,  525,  §  1. 
R.  L.  173,  §92. 
198  Maes.  538. 


*  Section  93.  If,  in  an  action  for  libel,  the  defendant,  before  the  1 
answer  is  required  to  be  filed  therein,  gives  written  notice  to  the  plain-  2 
tiff  or  to  his  attorney  of  his  intention  to  publish  a  retraction  of  the  3 
libel,  accompanied  by  a  copy  of  the  retraction  which  he  intends  to  4 
publish,  he  may  prove  such  publication  in  mitigation  of  damages.  If,  5 
upon  such  notice,  the  plaintiff'  does  not  accept  the  offer  of  retraction,  6 
the  defendant  may  prove  in  mitigation  of  damages  his  offer  to  publish  7 
such  retraction  and  that  the  offer  was  not  accepted,  and  that  the  al-  8 
leged  libel  was  published  in  good  faith  and  without  actual  malice;  and  9 
unless  the  plaintiff  proves  actual  malice  or  want  of  good  faith,  or  a  10 
failure  either  to  retract  or  offer  to  retract  as  aforesaid,  he  shall  recover  11 
damages  only  for  the  actual  injury  sustained;  but  in  no  action  of  libel  12 
shall  exemplary  or  punitive  damages  be  allowed.  13 


Evidence  in 
mitigation  of 
damages. 
1897,  525,  5  2. 
1901,  322. 
R.  L.  173,  5  93. 


*  Section  94.     In  an  action  for  libel,  the  defendant  may  allege  and  1 

prove  in  mitigation  of  damages  that  the  plaintiff  has  already  recovered  2 

damages  for,  or  has  received  or  has  agreed  to  receive  compensation  in  3 

respect  of,  substantially  the  same  libel  as  that  for  which  such  action  4 

was  brought.     In  an  action  for  libel  or  slander,  he  may  introduce  in  5 

evidence,  in  mitigation  of  damages  and  in  rebuttal  of  evidence  of  actual  6 

malice,  acts  of  the  plaintiff  which  create  a  reasonable  suspicion  that  the  T' 

matters  charged  against  him  by  the  defendant  are  true.  8 


pa'^mraf,  etc.,        *  Section  95.     In  an  action  upon  a  judgment  obtained  by  default  and 
in  action  on       without  thc  knowledge  of  the  defendant,  brought  within  six  years  after 

judgment  by  j-    •  l  r       l  .       .  ,.^  .  ,       ' 

default.  the  rendition  tnereor,  the  court  may,  in  its  discretion  and  upon  terms, 

G.  s.' i29i  §78.  allow  the  defendant  to  show  in  defence  any  payment,  satisfaction  or 
R.  L.  173,  §  95.  extinguishment  of  the  claim,  prior  to  the  obtaining  of  such  judgment, 
iod*M!S's.^79.     or  any  matter  of  fraud,  which  in  either  case  he  might  have  shown  upon 
a  writ  of  review  in  the  original  suit. 
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Appeals. 

1  t  Section  96.     A  party  asjgrieveil  by  any  order  of  the  superior  court  Appeal  to 

2  sustaining  or  overruling  a  dennirrer  which  alleges  that  the  facts  stated  in  is2o^^°79,  s  4. 

3  the  pleadings  demurred  to  do  not  in  law  support  or  answer  the  action,  or  r*^s.'82,''  *  ^' 

4  a  party  aggrieved  by  an  order  for  judgment  upon  a  case  stated,  or  by  any  ilss,  1^5,  §  1. 
.5  order  decisive  of  the  case  founded  upon  matter  of  law  apparent  on  the  Jllo's?'' 

6  record  in  any  proceeding,  may  appeal  therefrom  to  the  supreme  judicial  i^lsV^^ss     33 

7  court;  but  no  appeal  or  exception  shall  be  entered  in  the  supreme  judicial  i*'-'.  312!  §  23! 

8  court  until  the  case  is  in  all  other  respects  ripe  for  final  disposition  by  the  H  s.'e. 

9  superior  court.    An  issue  of  law  joined  in  the  superior  court  shall  not  be  §§^2^(i.'27^.' 

10  waived  by  consent  of  parties  after  such  appeal  has  been  entered  in  the  129? Vm.'  ^  ^°'' 

11  supreme  judicial  court,  but  that  court  may,  for  good  cause,  allow  the  fev!  §  el  ^  ^°' 

12  parties  to  withdraw  or  amend  their  pleadings,  and,  if  they  result  in  an  Jgg^'lgp  I14 

13  issue  of  fact,  the  case  shall  be  remanded  to  the  superior  court  for  trial,  isss'  357! 

14  An  appeal  from  an  order  of  the  superior  court  shall  be  claimed  within  1900, 342,'  §  2. 

15  twenty  days  after  it  is  made,  and,  except  as  otherwise  herein  provided,  igisjs?!  '*' 

16  no  judgment  shall  be  entered  while  an  appeal  is  pending.    If  exceptions  iVig^'s. 

17  are  taken  upon  the  trial  of  an  action,  any  appeal  taken  in  the  case  shall  be  }g|g;  308  5  2. 

18  entered  at  the  same  time  with  such  exceptions  in  the  supreme  judicial  l\^^[^:4l^- 

19  court,  and  a  party  failing  so  to  enter  his  appeal  shall  be  deemed  to  have  7Cush'n5. 

20  waived  it.    If  an  appeal  is  groundless  and  intended  merely  for  delay,  the  2  Gray!  .ms! 

21  court,  on  motion  and  after  such  notice  as  its  rules  require,  and  upon  such  7  Gray,'  425. 

22  terms,  if  any,  as  it  deems  reasonable,  may  order  judgment  to  be  entered  HI  MaS:  Ut 

23  notwithstanding  the  appeal,  and  at  the  same  time  may  award  or  stay  it4Mass:46o: 

24  execution.    If  execution  is  not  awarded,  anv  attached  propertv  or  other  ^S  ^J^^^  ?tt  • 

nr  -i  I  1      11  1  •,.  .      ,  ',       >  ,  ■    "  .,   n       ,   247  Mass.  183. 

25  security  taken  shall  stand  as  it  no  judgment  had  been  entered,  until  final  248  Mass.  41. 

26  disposition  is  made  of  the  case. 

249  Mass.  349,  388.  258  Mass.  319.  265  Mass.  390. 

252  Mass.  423.  259  Mass.  181.  341.  268  Mass.  365. 

253  Mass.  157.  260  Mass.  184.  269  Mass.  530. 

257  Mass.  166.  264  Mass.  475.  273  Mass.  107,  109,  283. 


1  *  Section  97.     Unless  a  written  waiver  of  the  right  of  appeal  has  been  Appeal 

2  filed  by  all  the  parties,  a  party  aggrieved  by  the  judgment  of  a  district  courT"""' 

3  court  in  a  civil  action  which  could  not  have  been  removed  to  the  superior  \rll]  42,S^6. 

4  court  may  appeal  therefrom  to  said  court,  in  case  of  a  judgment  rendered  Jlgf  fo'  |  f 

5  in  accordance  with  section  three  of  chapter  two  hundred  and  thirty-nine,  f^  ^^  ||:  5 13; 

6  within  twenty-four  hours  after  entry  thereof,  and,  in  case  of  a  judgment  loi^^s.' 

7  rendered  in  any  other  such  civil  action,  within  six  days  after  the  entry  i2o%'25.'     "' 

8  thereof.     In  such  case  no  execution  shall  be  issued  on  the  judgment  ifi'.^.^''' 

9  appealed  from.    The  case  shall  be  entered  in  the  superior  court  for  the  fs.^  §  Is. '^^' 

10  same  county  at  the  return  day  next  after  the  appeal  has  been  taken  and  }8|3;it6,'  §24. 

1 1  shall  be  there  tried  and  determined  as  if  originally  commenced  there. 

1894,  173.  §  1 :  431.  1  Gray.  600.  192  Mass.  34. 

1896,  220.  2  Gray.  553.  193  Mass.  203. 

R.  L.  160,  §42;  173,  5  97.  9  Gray,  47.  200  Mass.  194. 

1906,451.  12  Gray,  430.  201  Mass.  451. 

1910,  534,  §1.  13  Allen,  78.  206  Mass.  408. 

1913,  471,  §  4.  125  Mass.  47.  221  Mass.  161. 

1917,  326.  139  Mass.  126.  235  Mass.  114. 

1922,  532,  §  12.  165  Mass.  238.  238  Mass.  577. 

1931,  426.  I  109.  171  Mass.  292,  444.  247  Mass.  543. 

11  Gush.  80.  172  Mass.  37.  269  Mass.  325. 

1  *  Section  98.     No  appeal,  other  than  an  appeal  by  a  county,  city.  Appeal  bond. 

2  town  or  other  municipal  corporation,  from  a  judgment  of  a  district  is??!  Ise!  I  il 

3  court  in  any  civil  action  or  proceeding,  except  an  action  of  summary  k'I' Jm,' 1 52; 

4  process  under  chapter  two  hundred  and  thirty-nine,  shall  be  allowed,  }||2V5^" 
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1893, 396.  §  25.  exccpt  Es  provided  in  section  ninety-nine,  unless  the  appellant,  within  5 

1896, 355:         six  days  after  the  entry  of  judgment,  or  within  such  further  time  as  the  6 

1910,'  534;  1 2^'  justice  or  clerk  for  cause  shown  allows,  files  a  bond  executed  by  him  or  by  7 

fuo.*^®'         his  attorney  of  record  on  his  behalf,  payable  to  the  appellee  in  such  reason-  8 

III  Mas';  tit:  able  sum  and  with  such  surety  or  sureties  as  may  be  approved  by  the  9 

137  Mass.  581.  appellee  or  bv  the  justice  or  clerk,  conditioned  to  enter  and  prosecute  his  10 

141  Mass.  154.  appeal  with  effect,  and  to  satisfy  any  judgment  tor  costs  which  may  be  11 

i42'Mas3. 186.   entered  against  him  in  the  superior  court  upon  said  appeal  within  thirty  12 

146  Mall;  324.  days  after  the  entry  thereof.  13 

150  Mass.  115,  283.  178  Mass.  393.  238  Mass.  577. 


Deposit  m^           *  Section  99.    The  appellant  or  any  person  in  his  behalf,  instead  of  1 

1880!  20?°  ■      filing  a  bond  as  provided  in  the  preceding  section,  may  deposit  with  the  2 

Rs7iM.  §  39;  clerk,  within  the  time  required  for  filing  a  bond,  a  reasonable  amount,  3 

lis.^lgl""^^'    to  be  fixed  by  the  clerk  or  justice,  as  security  for  the  prosecution  of  the  4 

il94%fi.         appeal  and  the  payment  of  costs.    A  certificate  of  such  deposit  shall  be  5 

fiod^"'         issued  to  the  depositor  by  the  clerk  or  justice,  and  the  deposit  shall  be  6 

leoVa^ss'  415    transmitted  by  him  with  the  papers  to  the  clerk  of  the  superior  court,  7 

who  shall  thereupon  deliver  a  receipt  therefor  to  such  clerk  or  justice  8 

and  shall  hold  such  deposit  until  the  final  disposition  of  the  case,  when  9 

he  shall  pay  it,  or  any  part  thereof,  to  the  appellee  for  his  costs,  or  to  the  10 

depositor  thereof,  as  the  court  may  order.    The  superior  court  may  give  11 

directions  as  to  the  manner  of  keeping  such  deposit.  12 

Section  100.    [Repealed,  1931,  426,  §  111.]  1 

Transmission         *  Section  101.     ^Yhen  an  appeal  is  taken  from  a  judgment  of  a  dis-  1 

I8b2,'2i7',  §  1.    trict  court,  the  clerk  shall  transmit  to  the  clerk  of  the  superior  court  the  2 

p.  s.'i54, 5  40.   original  writ  or  process,  all  papers  filed  in  the  case,  all  bonds,  and  a  brief  3 

nil:  lit:  ^  ^°'  certificate  of  the  proceedings,  which  shall  be  there  entered  by  the  appel-  4 

R.L.173.§102.   ,  5 

12  Cush.  133.     lant.  '^ 

126  Mass.  233,  399.  197  Mass.  416. 

Records  in            *  SECTION  102.    When  such  appeal  is  taken,  the  names  of  all  the  1 


lower  court 


9 


o^rdses  parties  thereto,  the  nature  of  the  action  or  proceeding,  the  doings  of  the 

i86r2i7, 5  2.    court  thereon,  the  final  disposition  thereof  and  the  amount  of  costs  taxed    3 
i\s!'i54,  §41.  shall  be  entered  on  the  docket;    and  no  other  record  thereof  shall  be    4 

1893,  396,  §  31.  •        i  .fj 

1894, 431.         requu-ed.  ^ 

R.  L.  173,  §  104.  1917,  326. 

waiver^of  *  SECTION  103.     If  3,  party  elects  to  bring  in  any  district  court  any     1 

by'^bringing       action  or  other  civil  proceeding  which  he  might  have  begun  in  the  supe-    2 

trTcT^'urt.'^"     rior  court,  he  shall  be  deemed  to  have  waived  a  trial  by  jury  and  his    3 

%Tnti«^  ^^      right  of  appeal  to  the  superior  court,  unless  the  said  action  or  other  civil    4 

1914;  tl^'Af    proceeding  is  removed  to  the  superior  court  as  hereinafter  provided,  in     5 

1921  4815, 5  36.  which  casc  the  plaintiff  shall  have  the  same  right  to  claim  a  jury  trial  as    6 

fui  *^^''         ^f  ^'^®  action  or  proceeding  had  been  originally  brought  in  the  superior    7 

228  Mass.  84.     court;   provldcd,  that  if  a  declaration  in  set-off  is  filed  in  such  action,    8 

235  Mass.  114.   ^^^^  plaintiff  may  of  right  remove  the  cause  and  claim  a  jury  trial  in  the    9 

manner  and  upon  the  terms  set  out  in  the  following  section,  within  the  10 

time  allowed  him  for  filing  an  answer  to  such  declaration  in  set-off.  11 

This  and  the  seven  following  sections  shall  not  apply  to  actions  under  12 

chapter  two  hundred  and  thirty-nine.  13 
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1  *  Section  104.    No  other  party  to  such  action  shall  be  entitled  to  an  Removal  from 

2  appeal.    In  lieu  thereof,  in  case  such  action  is  an  action  of  contract,  tort  igillMo"" i 

3  or  replevin  in  which  the  debt  or  damages  demanded  or  the  value  of  the  {929;  Til', '  ^^' 

4  property  detained  exceeds  the  jurisdictional  limit  of  said  district  court  i93^i',t26, 

5  effective  immediately  prior  to  September  first,  nineteen  hundred  and  |gy^,ass  114 

6  twenty-nine,  any  such  other  party  may,  within  two  days  after  the  time  269  Mass.  38i. 

7  allowed  for  entering  his  appearance,  file  in  said  court  a  claim  of  trial  by 

8  the  superior  court,  with  or  without  jury,  and  an  affidavit  by  his  counsel 

9  of  record,  if  any,  and  if  none,  the  affidavit  of  such  party,  that  in  his 

10  opinion  there  is  an  issue  of  fact  or  law  requiring  trial  in  the  cause,  and 

11  that  such  trial  is  in  good  faith  intended,  together  with  the  sum  of  three 

12  dollars  for  the  entry  of  the  cause  in  the  superior  court,  and  a  bond  in  the 

13  penal  sum  of  one  hundred  dollars,  with  such  surety  or  sureties  as  may  be 

14  approved  by  the  plaintiff  or  the  clerk  or  an  assistant  clerk  of  said  district 
1.)  court,  payable  to  the  other  party  or  parties  to  the  cause,  conditioned  to 

16  satisfy  any  judgment  for  costs  wiiich  may  be  entered  against  him  in  the 

17  superior  court  in  said  cause  within  thirty  days  after  the  entry  thereof; 

18  and,  in  lieu  of  such  an  appeal  in  case  such  action  is  not  an  action  of  con- 

19  tract,  tort  or  replevin  as  aforesaid,  any  such  other  party  may,  within 

20  two  days  after  the  time  allowed  for  entering  his  appearance,  file  in  said 

21  court  a  claim  of  trial  by  jury,  and  an  affidavit  by  his  counsel  of  record, 

22  if  any,  and  if  none,  the  affidavit  of  such  party,  that  in  his  opinion  there 

23  is  an  issue  of  fact  requiring  trial  in  the  cause,  and  that  such  trial  is  in 

24  good  faith  intended,  together  with  the  sum  of  three  dollars  for  the  entry 

25  of  the  cause  in  the  superior  court,  and  a  bond  as  hereinbefore  provided. 

26  The  clerk  shall  forthwith  transmit  the  papers  and  entry  fee  in  the  cause  to 

27  the  clerk  of  the  superior  court,  and  the  same  shall  proceed  as  though  then 

28  originally  entered  there,  but,  if  a  trial  by  jury  is  claimed,  may  be  marked 

29  for  trial  upon  the  lists  of  causes  advanced  for  speedy  trial  by  jury. 

1  *  Section  105.     In  any  action  brought  by  or  against  two  or  more-  Paniai 

2  persons  in  which  separate  judgments  are  authorized  by  section  two  or  i9T2.™49. 1 4. 

3  four  and  in  which  the  debt  demanded  does  not  exceed  the  jurisdictional  Iglhwe; 

4  limit  of  said  district  court  in  effect  immediately  prior  to  September  first,  '  ^^'*- 

5  nineteen  hundred  and  twenty-nine,  the  party  seeking  removal  may  specify 

6  in  his  claim  of  jury  trial  the  parties  as  to  whom  such  trial  is  claimed,  in 

7  which  case  the  cause  shall  be  removed  as  to  such  parties  only  as  are 

8  specified  in  such  claim,  and  Said  district  court  shall  retain  jurisdiction 

9  as  to  the  remainder.    In  such  case  the  clerk  shall  transmit  attested  copies 

10  of  the  papers  in  the  cause  to  the  clerk  of  the  superior  court,  in  lieu  of  the 

11  originals. 

1  *  Section  106.    Any  party,  in  lieu  of  filing  the  bond  required  in  sec-  Deposit  in  ueu 

2  tion  one  hundred  and  four,  may  deposit  with  the  clerk  the  sum  of  one  bond 

3  hundred  dollars.   A  certificate  of  such  deposit  shall  be  issued  to  the  depos-  1921;  486!  §  36. 

4  itor  by  the  clerk,  and  the  deposit  shall  be  transmitted  by  him,  with  the 

5  papers,  to  the  clerk  of  the  superior  court,  who  shall  receipt  therefor  and 

6  hold  said  deposit  until  the  final  disposition  of  the  case,  when  he  shall 

7  apply  the  same  to  the  satisfaction  of  any  costs  awarded  against  the 

8  depositor,  and  pay  the  balance,  if  any,  to  the  depositor  or  his  legal 

9  representatives. 

1  *  Section  107.    No  bond  or  deposit  under  section  one  hundred  and  ^°^^^^\,„t 

2  four  or  one  hundred  and  six  shall  be  required  of  a  county,  city,  town  or  required,  when. 


2874 


PLEADING  AND  PRACTICE. 


[Chap.  231. 


1912,  649.  5  6. 
1921,  486.  §  36. 
1931,  426, 
§  115. 
269  Mass.  381. 


Appellate 
divisions  of 
district  courts. 
1912,  649,  §  8. 
1914,  35,  §  3. 
1921,486,  §  36. 
1931.  325,  §  1; 
426.  §  116. 

215  Mass.  68. 
89. 

216  Mass.  197. 

217  Mass.  507. 
220  Mass.  146, 
514. 

225  Mass.  451. 
228  Mass.  63. 
235  Mass.  114. 
238  Mass.  215. 
241  Mass,  292. 

245  Mass,  286. 

246  Mass.  464. 
249  Mass.  362. 
255  Mass.  465. 
263  Mass.  425. 


other  municipal  corporation  or  by  a  party  who  has  given  bond  according  3 

to  law  to  dissolve  an  attachment;   and  the  court  may  in  any  case,  for  4 

cause  shown,  after  notice  to  adverse  parties,  order  that  no  bond  be  .5 

given.    Said  district  court  may,  upon  cause  shown  and  after  notice  to  6 

all  adverse  parties,  permit  such  removal  to  the  superior  court,  upon  the  7 

terms  above  specified,  at  any  time  prior  to  final  judgment.  8 

*  Section  108.  There  shall  be  an  appellate  division  of  each  district  1 
court  for  the  rehearing  of  matters  of  law  arising  in  civil  causes  therein.  2 
Said  division  of  the  municipal  court  of  the  city  of  Boston  shall  consist  3 
of  three  justices  thereof,  to  be  designated  from  time  to  time  by  the  chief  4 
justice  thereof.  The  appellate  division  of  each  other  district  court  shall  .5 
be  holden  by  justices  of  such  other  district  courts,  not  exceeding  three  in  6 
number  out  of  five  justices  assigned  to  the  performance  of  such  duty  by  7 
the  chief  justice  of  the  supreme  judicial  court,  as  follows:  —  Such  last  8 
mentioned  chief  justice  shall  assign  five  justices  of  district  courts  within  9 
the  counties  of  Essex  and  Middlesex  and  that  part  of  Suffolk  included  10 
in  the  jurisdiction  of  the  East  Boston  district  court,  the  district  court  11 
of  Chelsea,  the  municipal  court  of  the  Charlestown  district,  the  mu-  12 
nicipal  court  of  the  Brighton  district,  the  municipal  court  of  the  Dor-  13 
Chester  district,  the  municipal  court  of  the  Roxbury  district,  and  the  14 
municipal  court  of  the  South  Boston  district,  to  act  in  the  appellate  1.5 
divisions  of  such  district  courts  within  those  counties  and  that  part  of  16 
Suffolk  county,  which  shall  be  known  as  the  northern  appellate  division  17 
district;  shall  assign  five  justices  of  district  courts  within  the  counties  of  18 
Norfolk,  Plymouth,  Barnstable,  Bristol,  Dukes  and  Nantucket  and  that  19 
part  of  Suffolk  included  in  the  jurisdiction  of  the  municipal  court  of  the  20 
West  Roxbury  district,  to  act  in  the  appellate  divisions  of  such  district  21 
courts  within  those  counties  and  that  part  of  Suffolk  county,  which  shall  22 
be  known  as  the  southern  appellate  division  district;  and  shall  assign  23 
five  justices  of  district  courts  within  the  counties  of  Worcester,  Franklin,  24 
Hampshire,  Hampden  and  Berkshire  to  act  in  the  appellate  divisions  of  25 
district  courts  within  those  counties,  which  shall  be  known  as  the  western  26 
appellate  division  district.  Such  assignment  may  be  made  for  such  27 
period  of  time  as  such  chief  justice  may  deem  advisable.  In  each  of  the  28 
foregoing  three  districts  one  of  the  justices  so  assigned  shall  be  designated  29 
by  the  chief  justice  of  the  supreme  judicial  court  as  presiding  justice,  .30 
who  shall  from  time  to  time  designate  those  of  the  appellate  justices  who  31 
shall  act  on  appeals  in  each  district  court  in  that  district  and  direct  the  32 
times  and  places  of  sittings.  Two  justices  shall  constitute  a  quorum  .33 
to  decide  all  matters  in  an  appellate  division.  34 

A  justice  acting  in  the  appellate  division  of  a  district  court  other  than  3.5 
the  court  of  which  he  is  a  justice  shall  be  allowed  in  addition  to  his  com-  36 
pensation  as  such  justice  the  sum  of  fifteen  dollars  for  each  day  he  so  37 
acts,  and  his  necessary  traveling  expenses,  incidental  expenses  and  38 
necessary  clerical  assistance  while  so  acting,  to  be  paid  by  the  county  in  39 
which  he  so  acts,  upon  his  certificate  approved  by  the  county  conimis-  40 
sioners;  provided,  that  the  total  sum  expended  for  such  incidental  ex-  41 
penses  and  clerical  assistance  shall  not  exceed  in  any  year  the  sum  of  42 
fifteen  hundred  dollars  in  the  northern  appellate  division  district  oT  the  43 
sum  of  seven  hundred  and  fifty  dollars  in  either  of  the  other  two  ap-  44 
pellate  division  districts;  and  no  deduction  shall  be  made  from  the  45 
compensation  of  such  justice  under  section  si.x  of  chapter  two  hundred  46 
and  eighteen  on  account  of  compensation  paid  to  a  special  justice  of  his  47 
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48  court  for  service  at  any  session  which  such  justice  is  unable  to  hold  by 

49  reason  of  so  acting. 

50  Any  party  to  a  cause  brought  in  the  municipal  court  of  the  city  of 

51  Boston  after  August  thirty-first,  nineteen  hundred  and   twelve,  or  in 

52  any  other  district  court  after  September  thirtieth,  nineteen  hundred  and 

53  twenty-two,  aggrieved  by  any  ruling  on  a  matter  of  law  by  a  single 

54  justice,  may,  as  of  right,  have  the  ruling  reported  for  determination  by  the 

55  appellate  division  when  the  cause  is  otherwise  ripe  for  judgment,  or 

56  sooner  by  consent  of  the  justice  hearing  the  same.     The  request  for  such 

57  a  report  shall  be  filed  with  the  clerk,  in  the  municipal  court  of  the  city 

58  of  Boston,  within  two  days  after  notice  of  the  ruling,  and,  in  any  other 

59  district  court,  within  five  days  after  such  notice,  and  when  the  objection 

60  is  to  the  admission  or  exclusion  of  evidence,  the  claim  for  a  report  shall 

61  also  be  made  known  at  the  time  of  the  ruling.     The  justice  whose  ruling 

62  is  complained  of  shall  not  sit  upon  the  review  thereof.     If  the  appellate 

63  division  shall  decide  that  there  has  been  prejudicial  error  in  the  ruling 

64  complained  of,  it  may  reverse,  vacate  or  modify  the  same  or  order  a  new 

65  trial  in  whole  or  part;    otherwise  it  shall  dismiss  the  report,  and  may 

66  impose  double  costs  in  the  action  if  it  finds  the  objection  to  such  ruling 

67  to  be  frivolous  or  intended  for  delay.     If  the  party  claiming  such  report 

68  shall  not  duly  prosecute  the  same,  by  preparing  the  necessary  papers  or 

69  otherwise,  the  appellate  division  may  order  the  cause  to  proceed  as  though 

70  no  such  claim  had  been  made,  and  may  in  like  manner  impose  costs.     A 

71  single  justice  may,  after  decision  thereon,  report  for  determination  by 

72  the  appellate  division  any  case  in  which  there  is  an  agreed  statement  of 

73  facts  or  a  finding  of  the  facts  or  any  other  case  involving  questions  of 

74  law  only.     If  a  single  justice  is  of  opinion  that  an  interlocutory  finding  or 

75  order  made  by  him  ought  to  be  reviewed  by  the  appellate  division  before 

76  any  further  proceedings  in  the  trial  court,  he  may  report  the  case  for 

77  that  purpose  and  stay  all  further  proceedings  except  such  as  are  neces- 

78  sary  to  preserve  the  rights  of  the  parties.     The  municipal  court  of  the 

79  city  of  Boston  shall  make  rules  regulating  the  procedure  and  sittings  of 

80  the  appellate  division  of  said  court,  for  the  preparation  and  submission 

81  of  reports  and  the  allowance  of  reports  which  a  single  justice  shall  dis- 

82  allow  as  not  cenformable  to  the  facts,  or  shall  fail  to  allow  by  reason  of 

83  physical  or  mental  disability,  death  or  resignation,  for  the  reporting  of 

84  cases  reserved  for  report  when  a  single  justice  shall  fail  to  report  the 

85  same  by  reason  of  physical  or  mental  disability,  death  or  resignation, 

86  and  for  the  granting  of  new  trials. 

1  *  Section  109.     An  appeal  to  the  supreme  judicial  court  shall  lie  from  Appeal  from 

2  the  final  decision  of  the  appellate  division  of  any  district  court.    Appeals  aFv^'isioD'to 

3  taken  hereunder  from  the  appellate  division  of  the  municipal  coiu-t  of  the  daTcoirt"'^' 

4  city  of  Boston  shall  be  heard  by  the  supreme  judicial  court  for  the  com-  Jgu'^s^^V' 

5  monwealth,  and  such  appeals  from  the  appellate  division  of  any  other  [pg'gel'fi^' 

6  district  court  shall  be  heard  at  the  same  sittings  as  other  questions  of  law  i93i!  42(i! 

7  arising  in  the  county  in  which  the  judicial  district  of  such  district  court  215  Mass.  89. 

8  lies.    Claims  of  appeal  shall  be  filed  in  the  office  of  the  clerk  of  the  district  22!  tilll'.  li. ' 

9  court  within  five  days  after  notice  of  the  decision  of  the  appellate  division.  230  tlHl'.  tlh. 

10  The  appeal  shall  not  remove  the  cause,  but  only  the  question  or  questions  I4I  ^33,  286. 

1 1  to  be  determined.    The  completion  of  such  appeal  shall  be  in  accordance  246  Mass.  404. 

12  with  section  one  hundred  and  thirty-five.    The  expense  of  the  preparation 

13  of  the  necessary  papers  and  copies  of  papers  and  their  transmission,  and 

14  the  entry  fee  in  the  supreme  judicial  court,  shall  be  taxed  in  the  bill  of 
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costs  of  the  prevailing  party,  if  he  has  paid  it.    Section  twenty-five  of  15 

chapter  two  hundred  and  sixty-one  shall  apply  to  such  appealed  cases.  16 

If  the  appellant  fails  duly  to  perfect  the  appeal  or  to  enter  the  same  in  17 

the  supreme  judicial  court,  the  appellate  division  may  upon  application  18 

of  an  adverse  party,  and  after  notice  to  all  persons  interested,  order  the  19 

appeal  vacated  and  the  decision  appealed  from  affirmed.  20 


Powers  of 
appellate 
division. 
1914,35.  § 
1921,486, 
1931,426, 
§118. 
245  Mass. 


36. 


:86. 


258  Mass.  185. 


*  Section  110.  The  appellate  division  of  each  district  court  shall 
have  all  the  powers  relating  to  civil  actions  tried  without  a  jury  given  by 
sections  one  hundred  and  twenty-four,  one  hundred  and  twenty-five,  one 
hundred  and  twenty-six  and  one  hundred  and  thirty-two  to  the  supreme 
judicial  court. 


Section  llOA. 
§  119.] 


[Inserted,  1922,  532,   §  8;    repealed,  1931,  426, 


Section  HOB. 
§119.] 


[Inserted,  1922,  532,  §  8;    repealed, 


1931,  420,     1 
2 


Section  HOC. 
§  119.] 


[Inserted,  1922,  532,  §  8;    repealed,  1931,  426,    1 

2 


Report. 

1859,  196,  §  32. 
G.  S.  115,  §6. 
1869,438,  §  1. 
1878,  231,  §  1. 
P.  S.  153,  §6. 
1887.  332,  §  4. 
1891,  227,  §  2. 
1899.  131,  §  2. 
1900,311. 
R.  L.  128,  §  13; 
173,  §  105. 
1902,  458. 
1904,  448.  5  S. 
1910,  555,  S  5; 
560,  §§  1,  G. 
1917,  345. 
1  Allen,  18, 
388. 
9  Allen,  539. 


Report. 


t  II  Section  111,  A  justice  of  the  supreme  judicial,  the  superior  or 
the  land  court,  after  verdict,  or  after  a  finding  of  the  facts  by  the  court, 
may  report  the  case  for  determination  by  the  full  court.  If  a  justice  of  the 
supreme  judicial  or  the  superior  court  is  of  opinion  that  an  interlocutory 
finding  or  order  made  by  him  ought  to  be  determined  by  the  full  court 
before  any  further  proceedings  in  the  trial  court,  he  may  report  the  case 
for  that  purpose  and  stay  all  further  proceedings  except  such  as  are 
necessary  to  preserve  the  rights  of  the  parties.  A  justice  of  the  supreme 
judicial  or  the  superior  court  may,  upon  request  of  the  parties,  in  any  case 
where  there  is  agreement  as  to  all  the  material  facts,  report  the  case  to 
the  full  court  for  determination  without  making  any  decision  thereon. 


100  Mass.  31. 
106  Mass.  346. 
113  Mass.  290. 

115  Mass.  129, 
133,310. 

116  Mass.  299. 
125  Mass.  47.  404. 

129  Mass.  535. 

130  Mass.  443. 
141  Mass.  577. 
154  Mass.  31. 
156  Mass.  598. 
167  Mass.  473. 
171  Mass.  201. 
189  M.ass.  74. 
195  Mass.  55. 

■  198  Mass.  388. 


201  Mass.  172,  248. 

202  Mass.  209. 
204  Mass.  117,  331. 
207  Mass.  285. 

211  Mass.  31,449. 

212  Mass.  2.57. 

213  Mass.  191. 

214  Mass.  340,  374. 

215  Mass.  7S. 

216  Mass.  545. 
218  Mass.  397. 
222  Mass.  226. 

224  Mass.  424. 

225  Mass.  18,  399. 
228  Mass.  519. 
230  Mass.  139,  526. 
233  Mass.  558. 


235  M#ss.  304. 

236  Mass.  98. 

238  Mass.  298. 

239  Mass.  334. 
242  Mass.  8,  245. 

244  Mass.  128. 

245  Mass.  163. 
249  Mass.  495. 
254  Mass.  95. 
256  Mass.  537. 
259  Mass.  142. 
263  Mass.  145. 

267  Mass.  453. 

268  Mass.  233, 
311,462. 

271  Mass.  302. 
273  Mass.  364. 


1 

2 
3 
4 
5 
6 
7 
8 
9 
10 
11 


^f^disabmu*^"        t  §  II  Section  112.     If  a  justice  presiding  at  a  trial  has  reserved  a  case  1 

etc.,  of  pre"-'  for  rcport  to  the  supreme  judicial  court,  and  fails,  bv  reason  of  phvsical  2 

siding  justice.  ii'i'i'ii  •  -  j  i'  i  ^  o 

1912,317.  or  mental  disability,  death  or  resignation,  to  make  such  report,  any  6 

231  Mas!.'  247!  other  justice  of  the  same  court  may  examine  and  report  the  same.  4 


Exceptions. 

1803.  94,  §  5. 

1804,  105,  §  5. 
1817.  185.  I  5. 
1820,  79,  §  5. 


Ej:ceptions. 

t  §  II  Section  113,     Exceptions  may  be  alleged  by  any  party  ag-  1 

grieved  by  an  opinion,  ruling,  direction  or  judgment  of  the  supreme  2 

judicial  court,  of  the  superior  court,  or  of  the  land  court,  rendered  upon  3 
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4  any  matter  of  law  in  any  civil  cause,  according  to  the  course  of  the 

5  common  law  or  otherwise,  tried  by  a  jury  or  heard  by  the  court,  or 

6  upon  a  motion  for  a  new  trial.     The  exceptions  shall  be  reduced  to 

7  writing  in  a  summary  manner  and  filed  with  the  clerk,  and  notice  thereof 

8  shall  be  given  to  the  adverse  party,  in  civil  cases  tried  by  a  jury,  within 

9  twenty  days  after  the  verdict  is  rendered,  and  in  cases  tried  without  a 
in  jury,  within  twenty  days  after  the  notice  of-  the  decision  has  been  re- 

1 1  ceived,  unless  further  time  is  allowed  by  the  court.    The  presiding  justice 

12  shall  thereafter,  upon  their  presentation  to  him  by  any  party  to  the 

13  action,  examine  the  exceptions,  and  after  hearing  the  parties,  determine 

14  whether  the\-  are  conformable  to  the  truth.    The  excei^ting  party  may 

15  be  allowed  to  make  such  amendments  to  his  bill  of  exceptions  as  will  make 

16  it  a  more  accurate  statement  of  the  exceptions  originally  filed  by  him. 

17  If  the  presiding  justice  finds  that  the  exceptions,  with  any  amendments 

18  thereof  thus  allowed,  are  conformable  to  the  truth,  he  shall  allow  them. 

8  Gray,  248.  128  Mass.  349.  200  Mass.  197. 
10  Gray,  240.  4U0,                           133  Mass.  536.  208  Mass.  60. 
15  Gray,  485.                                 134  Mass.  189.  209  Mass.  199. 

1  Allen,  33,  167.274,  529.  137  Mass.  92.  98.  210  Mass.  214. 

2  Allen.  230,  534.  140  Mass.  434.  212  Mass.  352. 

3  Allen,  212.  141  Mass.  181.  213  Mass.  194. 
6  Allen,  150.  144  Mass.  420.  214  Mass.  379. 

9  Allen.  537.  145  Mass.  234.  215  Mass.  381. 

10  Allen.  248.  419,  147  Mass.  159,  164.  216  Mass.  539. 

11  Allen,  472.  l.iO  Mass.  550.  217  Mass.  473. 

12  .Mien,  191.  151  Mass.  158,  275,  220  Mass.  227,  356. 

13  Allen,  70,  408.  470,  532.  "  221  Mass.  136,  378. 

99  Mass.  425,  475.  542.  156  Mass.  522.  222  Mass.  179,  226. 

100  Mass.  153.  1.59  Mass.  210.  224  Mass.  169,  310. 

101  Mass.  .378.  479.  160  Mass.  131.  256.  227  Mass.  29. 

103  Mass.  547.  161  Mass.  558,  228  Mass.  368,  569. 

104  Mass  224.  162  Mass.  268.  334,  462.  229  Mass.  421. 
107  Mass.  210.  453.                      163  Mass.  53S.  231  Mass.  7,  404. 

110  Mass.  491.  167  Mass.  417.  232  Mass.  500. 

111  Mass   160  168  Mass.  303.  233  Mass.  420. 

112  Mas.s  233.  170  Mass.  260.  526,  569.  234  Mass.  148. 

113  Mass.  88.  271.  452.  172  Mass.  35,  420.  538.  230  Mass.  330,  422. 

114  Mass  67,  362.  174  Mass.  253,  580.  240  Mass.  583. 

115  Mass.  1.  178  Mass.  368.  242  Mass.  251. 

116  Mass.  98,  124.  424.  181  Mass.  246.  244  Mass.  460. 

117  Mass  155,  281.  466.  182  Mass.  293.  584.  247  Mass.  483. 
119  Mass.  71.  99,  116,  185  Mass.  576.  248  Mass.  421. 
188,  375  476.  187  Mass.  150,  521.  250  Mass.  408. 

121  Mass   165.  505.  190  Mass.  346.  585.  254  Mass.  14,  256. 

122  Mass  .-.01  191  Mass.  92.  256  Mass.  397. 

123  Mass  .579.  193  Mass.  435.  257  Mass.  166, 

124  Mass   21,  194  Mass.  48,  524.  409,465. 

226   241,292,353.  195  Mass.  46.  258  Mass.  190. 

125  Mass  94,  197  Mass.  376.  260  Mass.  184. 
203.  367,  587,  200  M.ass.  142.  262  Mass.  123. 

126  Mass  222.  201  Mass.  5.57.  264  Mass.  166,  337,  414. 

127  Mass.  158,  452.  204  Mass.  337.  268  Mass.  365,  373. 
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1835, 

101, 

§2. 

R.  S. 

81,  ! 

!2S; 

82,  §  12. 

1840, 

87. 

§§4, 

5. 

1857, 

267. 

5  2, 

1859, 

196, 

§27, 

G.  H. 

107, 

§  13 

115, 

§§7, 

8; 

129, 

§67. 

1863, 

180, 

§2. 

1.879, 

4. 

1880, 

.118. 

PS. 

146, 

§34; 

1.53. 

S§8- 

10; 

167. 

§  70. 

1887, 

,332, 

§4. 

1891, 

,227, 

§2. 

1895, 

.  153, 

§  1- 

R.  I. 

.  173, 

§S  106.  107. 

1906 

,342, 

§3. 

1911 

.212, 

§1. 

5  Met.  287. 

4  Cush.  414. 

4  Gray,  39, 

165. 

1  t  §  II  Section  114.     If  an  excepting  party,   in   any   civil   cau.se   in 

2  which  exceptions  may  be  alleged,  shall  not  within  such  time  after  the 

3  filing  of  his  exceptions  as  the  court  may  determine  to  be  reasonable 

4  thus  present  them  to  the  court  for  allowance,  the  court  in  which  the 

5  exceptions  were  taken  and  filed  may,  after  notice  to  all  parties  inter- 

6  ested,  order  them  dismissed,  and  thereupon  proceed  to  enter  judgment 

7  in  the  same  manner  as  if  no  exceptions  had  been  filed.     No  exceptions 

8  shall  thus  be  dismissed  within  three  months  after  the  date  of  their  filing. 


Dismissal  of 
exceptions  for 
failure  to 
present  for 
allowance. 
1911.  212.  §2. 
213  Mass.  194. 
220  Mass.  356. 
240  Mass.  583. 
254  Mass.  551. 
273  Mass.  462. 


1  t  5  II  Section  11.5.     If  a  justice  presiding  at  a  trial  at  which  ex- Allowance  of 

»    .,       1  !•      1         ■       1  J.    1    ]•       1  'I'^.        exceptions  in 

2  ceptions  have  been  taken  tails,  by  reason  oi  physical  or  mental  disability,  caseof  dis- 

3  death,  resignation  or  removal,  to  sign  or  return  them,  or  has  retired  of'pr'es'id'ng 

4  under  section  sixty-one  or  sixty-two  of  chapter  thirty-two  or  has  been  '18IT239. 

5  retired  under  article  fifty-eight  of  the  amendments  to  the  constitution  J^^^^'tTl; 

6  without  having  signed  or  returned  them,  any  other  justice  of  the  same  §  los. 

7  court  mav  examine  and  allow  or  disallow  them. 


1912,  317. 

1923.  5. 

1931.  426,  §  300. 


195  Mass.  443. 
249  Mass.  194. 
261  Mass.  299. 


269  .M.a3S.  394. 
273  Mass.  462. 
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Frivolous 

or  immaterial 

exceptions. 

1804,  105.  §  5. 

R.  S.  81.  §  29. 

G.  S.  115,  §  10. 

P.  S.  153,  §  12. 

1891,362. 

R.  L.  173, 

§109. 

145  Mass.  97. 

156  Mass.  61. 

182  Mass.  316, 

320. 


t  Section  116.     If  a  justice  presiding  at  the  trial  of  a  civil  cause  1 

finds  that  the  exceptions  taken  therein  are  immaterial,  frivolous  or  2 

intended  for  delay,  judgment  may  be  entered  and  execution  awarded  .3 

or  stayed,  upon  terms,  notwithstanding  the  allowance  of  the  exceptions.  4 

If  execution  is  not  awarded,  any  security  taken  shall  stand  as  if  no  5 

judgment  had  been  entered  until  an  order  is  made  for  final  judgment.  6 

In  case  of  the  disability  or  death  of  the  presiding  justice,  any  justice  of  7 

the  same  court  may  exercise  the  powers  herein  conferred.  8 


218  Mass.  463. 


224  Mass.  9. 


254  Mass.  14. 


Establishment 
of  exceptions 
disallowed. 
R.  S.  81,  §  28. 
1851,  261, 
§§1,2. 

1859,  196,  §  29. 
G.  S.  115,  §  11. 
P.  S.  153,  §  13. 
1882,  239. 
1894,  412. 
R.  L.  173, 
§  110. 

4  Gray,  568. 
15  Grav,  202. 
1  Allen,  484. 
6  Allen,  557. 


till  Section  117.     If  the  presiding  justice,  or  another  justice  act-  1 

ing  under  section  one  hundred  and  fifteen,  disallows  or  fails  to  sign  and  2 

return  the  exceptions  or  alters  any  statement  therein,  and  either  party  3 

is  aggrieved   thereby,  the  truth  of  the  exceptions  presented  may  be  4 

established  before  the  full  court  upon  petition  stating  the  grievance,  5 

and  thereupon,  the  truth  of  the  exceptions  being  established,  they  shall  6 

be  heard,  and  the  same  proceedings  taken,  as  if  the  exceptions  had  been  7 

duly  allowed  and  entered.     The  supreme  judicial  court  shall  make  rules  8 

for  settling  the  truth  of  exceptions  alleged  and  not  allowed.  9 


98  Mass.  34. 

99  Mass.  427. 
103  Mass.  530. 
105  Mass.  42,  49. 

112  Mass.  299. 

113  Mass.  153. 

115  Mass.  56. 

116  Mass.  302,  424. 

117  Mass.  68. 
119  Mass.  416. 

121  Mass.  505. 

122  Mass.  433. 
124  Mass.  220. 
127  Mass.  158. 

130  Mass.  6. 

131  Mass.  566. 


132  Mass.  183. 

143  Mass.  27. 

144  Mass.  71. 
155  Mass.  233. 
161  Mass.  558. 
163  Mass.  536. 

167  Mass.  254. 

168  Mass.  304. 

173  Mass.  286. 

174  Mass.  253. 

175  Mass.  56. 
187  Mass.  542. 

193  Mass.  21. 

194  Mass.  589. 
204  Mass.  331. 
207  Mass.  256. 


208  Mass.  60,  405. 
215  Mass.  68. 
219  Mass.  209. 

222  Mass.  179. 

223  Mass.  471. 
225  Mass.  473. 
234  Mass.  576. 
240  Mass.  228. 
244  Mass.  429. 
246  Mass.  482. 
250  Mass.  408. 
254  Mass.  14, 
256,  520.  551. 
262  Mass.  534. 
265  Mass.  436. 
273  Mass.  240. 


Entry  of 
notice  of 
filing  of 
petition  to 
establish 
exceptions. 
1908,  516. 
246  Maes.  482. 


t  §  II  Section  118.  Whenever  a  petition  under  the  preceding  section 
is  filed,  the  clerk  of  the  supreme  judicial  court  for  the  commonwealth 
shall,  within  three  days  after  the  filing  of  the  petition,  send  notice 
thereof  to  the  clerk  of  the  court  in  which  the  exceptions  were  filed,  who 
shall  thereupon  enter  in  the  case  on  the  docket  of  that  court  notice  of 
the  filing  of  such  petition  in  the  supreme  judicial  court. 


Reservation 
where 
exceptions 
disallowed. 
1908,  177. 
217  Mass.  537. 
231  Mass.  247. 


till  Section  119.  If  in  any  civil  action  tried  before  a  jury  in  the  su-  1 
preme  judicial  or  the  superior  court  a  bill  of  exceptions  duly  filed  is  not  2 
allowed  by  the  presiding  justice  within  three  months  after  the  date  of  3 
the  verdict  therein,  because  the  same  is  not  found  by  him  to  be  con-  4 
formable  to  the  truth,  or  is  not  found  to  state  the  facts  and  evidence  5 
in  the  case  correctly  and  fully,  the  presiding  justice  may  in  his  discretion  6 
reserve  the  case  and  send  to  the  supreme  judicial  court  for  the  common-  7 
wealth  the  whole  record  of  the  case,  including  the  pleadings  and  the  8 
evidence  taken  by  the  official  stenographer  and  written  out  from  his  9 
notes,  and  certified  by  him  to  have  been  so  taken  and  written  out;  or  10 
so  much  of  said  record  as  is  material  to  the  issue.  Said  record  shall  be  11 
accompanied  by  the  certificate  of  the  presiding  justice  that  the  same  12 
is  a  true  copy  of  the  record  and  proceedings  in  said  case,  or  of  the  part  13 
thereof  transmitted,  and  shall  be  entered  in  the  supreme  judicial  court  14 
for  the  commonwealth;  and  thereupon  said  record  so  made  and  certi-  15 
fied  shall  stand  in  lieu  of  a  bill  of  exceptions  in  all  respects,  and  the  16 
questions  raised  by  the  exceptions  in  said  cause  shall  be  heard  and  17 
determined  by  the  full  court  on  such  record.     In  case  of  the  disability  18 


Chap.  231.]  ple.^ding  .\nd  pil-vctice.  2879 

19  or  deatli  of  tlie  presiding  justice,  any  justice  of  the  same  court  may 

20  exercise  the  powers  herein  conferred.     The  expense  of  transcribing  the 

21  stenographer's  notes  and   of  copying  exhibits  shall   be  borne  by  the 

22  excepting  party,  and  if  he  prevails  the  same  shall  be  taxed  in  his  costs. 

23  All  provisions  of  law  relating  to  bills  of  exceptions,  so  far  as  they  may 

24  be  applicable,  shall  apply  to  proceedings  under  this  section. 

1  t  §  II  Section  120.     When  exceptions  to  any  ruling  or  direction  of  a  verdict  by 

2  judge  are  alleged,  or  any  question  of  law  reserved,  in  the  course  of  a  trial  iot^4' 2?!,"  2.' 

3  by  jury,  and  the  circumstances  are  such  that,  if  the  ruling  or  direction  r  I'm,'  '*' 

4  at  the  trial  was  ^\Tong,  the  verdict  or  finding  ought  to  have  been  entered  iVi5°  iso 

5  for  a  different  partv  or  for  larger  or  smaller  damages  or  otherwise  than  as  I.LUf     ,,= 

,.,,..  1  •    1        1  '^  Mass.  418. 

6  was  done  at  the  trial,  the  justice  may  reserve  leave,  with  the  assent  of  iss  Mass.  388. 

7  the  jury,  so  to  enter  the  verdict  or  finding,  if  upon  the  questions  of  law  231  Massies! 
S  so  raised  the  court  shall  decide  that  it  ought  to  have  been  so  entered.  The  237  Mass^  29! 
9  leave  reserved,  as  well  as  the  findings  of  the  jury  upon  any  particular  i56Mass!468i 

10  questions  of  fact  submitted  to  them,  shall  be  entered  in  the  record  of  the  ^59  Mass.  142 

11  proceedings,  and  if  upon  the  questions  of  law  it  shall  be  decided,  either  ogg  mjI^  46|' 

12  by  the  same  court  or  by  the  appellate  court,  that  the  verdict  or  finding  271  Mass.  247. 

13  ought  to  have  been  entered  in  accordance  with  the  leave  reserved,  it  shall 

14  be  entered  accordingly,  unless  the  supreme  judicial  court,  in  accordance 

15  with  section  one  hundred  and  twenty-two,  one  hundred  and  twenty- 

16  three  or  one  hundred  and  twenty-four,  makes  a  different  order.     When 

17  so  entered,  the  verdict  shall  have  the  same  effect  as  if  it  had  been  entered 

18  at  the  trial. 

1  t  §  I!  Section  121.    The  presiding  justice  may  order  the  appellant  Transcripts 

2  or  the  excepting  party  in  civil  cases  to  provide  him  with  a  transcript  of  189.5, 153.  §  2. 

3  the  evidence  and  of  the  instructions  to  the  jury,  or  such  portion  thereof  r  l.  173. 

4  as  he  shall  designate,  written  out  by  the  official  stenographer  from  his  i92V,'332,  §9. 

5  notes,  within  such  time,  not  less  than  ten  days  after  the  date  of  the  order, 

6  as  the  presiding  justice  designates. 

Power  of  Full  Court  on  Exceptions,  Appeal  or  Report. 

1  t  II  Section  122.    When  the  justice  presiding  at  a  trial  is  requested  ^"ydiJ'ect 

2  to  rule  that  upon  all  the  evidence  the  plaintiff  cannot  recover,  and  such  {""^^T^j    . 

i>i  1  -iiipi  •!  defendant 

3  request  is  refused,  and  exception  by  the  defendant  to  such  refusal  is  duly  after  sustain- 

4  taken,  and  a  finding  or  verdict  returned  for  the  plaintiff",  then  if  the  de-  exceptions, 

5  fendant's  said  exception  is  sustained  in  the  supreme  judicial  court,  and  r909!'236. 5 1 

6  exceptions,  if  any,  taken  in  said  trial  by  the  plaintiff'  are  all  overruled,  323  '^"^'^  '''' 

7  the  supreme  judicial  court  may,  by  rescript,  direct  the  entry  in  the  trial  205  Mbse.  286, 

8  court  of  judgment  for  the  defendant,  and  thereupon  judgment  shall  so  ^'^  ^'^'^- 1^^- 

9  be  entered. 

215  Mass.  467,  588.  247  Mass.  268.  259  Mass.  336, 

223  Mass.  471.  248  Mass.  432,  494.  394.  415. 

236  Mass.  121,  210.  249  Mass.  67,  260  Mass.  414, 

237  Mass.  27,  127,  140,  155.  417,  527. 
467,  477,  556.  250  Mass.  123.  261  Mass.  91, 

238  Mass.  68,  183,  206,  251  Mass.  1.  43,  53.  114,  397. 

305,  564,  589,  592.  252  Mass.  65,  263  Mass.  51,  81, 

240  Mass.  104,  517.  146,  579.  244,  435. 

241  Mass.  127,  569.  254  Mass.  387.  264  Mass.  337. 

242  Mass.  15,  168.  255  Mass.  121,  459.  265  Mass.  360. 

243  Mass.  384.  256  Mass.  317.  468.  267  Mass.  166.  212. 

245  Mass.  114.  257  Mass.  285,  518,  268  Mass.  524. 

246  Mass.  159,  518.  525,  550.  271  Mass.  58. 

1  til  Section  123.    A\Tien  the  justice  presiding  at  a  trial  is  requested  ^f^'Pffj^'" 

2  by  the  plaintiff  to  rule  that  upon  all  the  evidence  a  finding  or  verdict  1909. 236. 52 

*'  r  X-  o  2O0  Mass.  585. 
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255  Masa.  175. 
264  Mass.  337. 


should  be  returned  for  the  plaintiff,  and  such  request  is  refused,  and  an  3 

e.\ception  to  such  refusal  is  duly  taken,  and  a  finding  or  verdict  is  re~  4 

turned  for  the  defendant,  then  if  the  plaintiff's  said  exception  is  sustained  5 

in  the  supreme  judicial  court,  and  the  exceptions,  if  any,  taken  in  said  6 

trial  by  the  defendant  are  all  overruled,  the  supreme  judicial  court  may,  7 

by  rescript,  direct  the  entry  in  the  trial  court  of  judgment  for  the  plain-  8 

tiff,  and  thereupon  judgment  shall  so  be  entered.  9 


Power  of 
full  court  on 
appeal,  etc. 
1913,716,  §  2. 
216  Mass.  260. 
223  Mass.  39. 
228  Mass.  191, 
285,  294,  484. 

236  Mass.  260. 

237  Mass.  306. 

238  Mass.  215, 
509. 

242  Mass.  389. 

243  Mass.  69, 
405. 

245  Mass.  1, 

166. 

249  Mass.  67. 

251  Mass.  6, 

372,  385. 

256  Mass.  537. 

257  Masa.  166. 

258  Mass.  196. 

259  Mass.  259. 

260  Mass.  335, 
469. 

265  Mass.  295. 
390. 

266  Mass.  370. 

268  Mass.  497. 

269  Mass.  190. 

271  Mass.  101, 
433. 

272  Mass.  555. 


*  t  §  II  Section  124.  \Mienever  a  question  in  dispute  at  the  trial  of  1 
an  issue  of  fact  in  any  ci\il  action  or  proceeding  depends  upon  the  de-  2 
cision  of  a  question  of  law,  the  full  bench  of  the  supreme  judicial  court,  3 
upon  appeal,  exceptions  or  report  or  otherwise,  may,  if  satisfied  that  it  4 
has  before  it  all  the  facts  necessary  for  determining  the  question  in  dis-  5 
pute,  direct  that  such  judgment  or  decree  be  entered  or  that  such  other  6 
action  be  taken  as  shall  accord  with  the  determination  of  the  full  court;  7 
or,  if  the  full  court  shall  be  of  the  opinion  that  it  has  not  before  it  suf-  8 
ficient  facts  to  determine  said  question,  it  may  direct  such  issues  or  9 
questions  as  it  shall  think  proper  to  be  tried  before  a  jury  if  the  case  be  a  10 
jury  case,  or  otherwise  before  a  judge,  and  may  direct  in  the  alternative  11 
the  action  to  be  taken  upon  the  verdict  or  finding.  When  any  such  ques-  12 
tion  of  law  shall  arise  in  a  trial,  the  judge  shall,  by  leaving  appropriate  13 
questions  to  the  jury,  or  by  his  own  findings  where  the  trial  is  without  a  14 
jury,  ascertain  so  far  as  is  practicable  all  the  facts  both  as  to  liability  1.5 
and  damages  necessary  on  any  theory  of  the  law  to  enable  the  court  to  16 
make  the  proper  final  disposition  of  the  case,  unless  in  the  opinion  of  the  17 
court  such  a  course  is  inexpedient  under  the  circumstances  of  the  case.  18 
When  special  questions  are  submitted  to  a  jur\%  the  judge  may  or  may  19 
not  take  a  general  verdict,  and  may  report  the  case  on  the  answers  of  the  20 
jury,  or  make  such  other  order  thereon  as  he  deems  proper.  A  judge  21 
reporting  to  the  full  court  for  its  determination  a  question  as  to  the  cor-  22 
rectness  of  any  rulings  of  law  made  by  him  at  a  trial,  or  on  a  motion  23 
for  a  new  trial,  may  make  in  any  proper  case  a  pro^'ision  in  the  report  24 
that,  if  his  rulings  were  correct,  a  judgment  or  decree  shall  be  entered  for  25 
the  party  in  whose  favor  the  rulings  were  made,  and  that,  if  his  rulings  26 
were  wrong,  the  judgment  or  decree  shall  be  entered  in  accordance  with  27 
such  rulings  as  he  ought  to  have  made.  28 


§2. 


Same, 
relative  to 
amendments, 
etc. 

18.59,  237, 
5§2,  6. 
G.  S. 113, 
§§8,21. 
P.  S.  151, 
§§13,26. 
1883,  223, 
R.  L.  159, 
§§  19,  24. 
1911,  284,  §  1. 
1913,  716,  §  3. 

216  Mass.  197, 
4.59. 

217  Mass.  392. 

219  Mass.  594. 

220  Mass.  79. 

222  Mass.  382. 

223  Mass.  471. 

224  Mass.  288. 
226  Mass.  404. 


*t§  II  Section  125.  The  supreme  judicial  court,  upon  any  appeal,  1 
bill  of  exceptions,  report,  or  other  proceeding  in  the  nature  of  an  appeal  2 
in  any  civil  action,  suit  or  proceeding,  shall  have  all  the  powers  of  amend-  3 
ment  of  the  court  below;  and  whenever  exceptions  have  been  taken  to  4 
the  exclusion  of  evidence,  or  where  the  alleged  error  arises  from  the  oinis-  5 
sion  at  the  trial  of  some  fact  which,  under  the  circumstances  of  the  case,  6 
may  subsequently  be  proved  without  involving  any  question  for  a  jury,  7 
and  without  substantial  injustice  to  either  party,  the  supreme  judicial  8 
court  shall  have  full  discretionary  authority  to  cause  such  further  testi-  9 
mony  to  be  taken  as  it  deems  necessary,  either  by  oral  examination  in  10 
court,  by  reference,  by  affidavit  or  by  deposition,  and  the  court  shall  11 
have  power  to  render  any  judgment  and  to  make  any  order  that  ought  12 
to  have  been  made  upon  the  whole  case.  13 


227  Mass.  589. 

228  Mass.  390. 

232  Mass.  402. 

233  Mass.  162. 
236  Mass.  104. 
238  Masa.  356. 


244  Mass.  286,  528. 
246  Mass.  170,  572. 

248  Mass.  354. 

249  Mass.  1,  281, 
516. 

251  Mass.  401.  555. 


255  Mass.  64. 

258  Mass.  370,  581. 

259  Mass.  259. 

261  Mass.  426. 

262  Mass.  127,  214. 

263  Mass.  621. 


267  Mass.  450. 
26S  Mass.  373. 

269  Mass.  341. 

270  Mass.  185. 
273  Mass.  128. 
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1  *  t  §  II  Section  120.    Upon  a  case  stated  by  agreement  of  the  parties  inference 

2  for  the  decision  of  the  court  in  any  action,  suit  or  proceeding,  any  court  cas^sta"?™ 

3  before  which  such  case  shall  come,  either  in  the  first  instance  or  upon  ziv^/a'ss!  m. 

4  appeal,  exceptions,  report  or  other  proceedings  in  the  nature  of  an  appeal,  |},f  Hm-  ^|^; 

5  shall  be  at  liberty  to  draw  from  the  facts  and  documents  stated  in  the  |;|^  Mass.  42s. 

6  case  any  inferences  of  fact  that  might  have  been  drawn  therefrom  at  a  |^^  Mass- 1?7. 

7  trial,  unless  the  parties  expressly  agree  that  no  inferences  shall  be  drawn.  268  MaSl  373! 

270  aiass.  249. 

New  Triab. 

1  t§  11  Section  127.    The  court  may,  at  any  time  before  judgment,  Newtmi. 

2  set  aside  the  verdict  in  a  civil  action  and  order  a  new  trial  for  any  r's.' s2,'  §  19. 

3  cause  for  which  a  new  trial  may  by  law  be  granted:  but  a  verdict  shall  isso!  igei  §  32. 

4  not  be  set  aside  except  on  written  motion  by  a  party  to  the  cause,  statmg  pg  ,53;  |e; 

5  the  reasons  relied  upon  in  its  support,  filed  and  heard  after  notice  to  the  Jj^^^!  173', 

6  adverse  party  according  to  the  rules  of  the  court.    A  verdict  shall  not  be  Jg^^j^^j  3^ 

7  set  aside  as  excessive  until  the  prevailing  party  has  first  been  given  an  134  Mass.  isg. 

8  opportunity  to  remit  so  much  thereof  as  the  court  adjudges  is  excessive.  i38  Mass!  ue. 

147  Mass.  672.  193  Mass.  412.  221  Mass.  8,  378, 

148  Mass.  53,  429.  197  Mass.  252.  422. 

160  Mass.  256.  198  Mass.  388,  575.  224  Mass.  117. 

162  Mass.  397.  200  Mass.  142,  409.  225  Mass.  31. 

163  Mass.  143.  207  Mass.  606.  227  Mass.  486. 
169  Mass.  459.  208  Mass.  513.  246  Mass.  310. 
172  Mass.  262.  210  Mass.  563.  247  Mass.  1. 
178  Mass.  139.  213  Mass.  424.  250  Mass.  471. 
180  Mass.  8.  218  Mass.  310,  267  Mass.  49. 
183  Mass.  125.  363,  397.  268  Mass.  373. 
191  Mass.  223,  402.  220  Mass.  227.  270  Mass.  302. 

1  t  §  II  Section  128.    \Mienever  a  verdict  is  set  aside  and  a  new  trial  °''°.'^i|fit? 

2  granted  under  the  preceding  section,  the  justice  granting  the  motion  Jjr^/j.r''*|t'J,''' 

3  for  the  new  trial  shall  file  a  statement  setting  forth  fully  the  grounds  ign.'soi. 

4  upon  which  the  motion  is  granted,  which  statement  shall  be  a  part  of  218  Mass!  363! 

5  the  record  of  the  case.     If  it  appears  from  the  statement  that  the  sole  422.'  ^^^    ' 

6  ground  for  granting  the  motion  was  that  the  damages  awarded  were  |||  ^^i^,  ^1/ 

7  either  inadequate  or  excessive,  then  the  new  trial  shall  be  limited  to  HI  Wl^i  HI'. 

8  the  question  of  the  amount  of  damages. 

246  Mass.  310.  249  Mass.  257.  267  Mass.  49.  270  Mass.  302. 

247  Mass.  1.  251  Mass.  536.  268  Mass.  373. 

1  t  §  !l  Section  129.     A  new  trial  may  be  granted,  upon  motion,  for  New  trial  in 

2  a  mistake  of  law  or  for  newly  discovered  evidence  in  a  case  heard  by  the  call's"""^' 

3  court.    When  a  decision  has  been  rendered  in  such  a  case,  the  clerk  q  ^J;  ffg;  |  g-, 

4  shall  notify  the  parties,  and  a  motion  for  a  new  trial  may  be  filed  within  p*'^|'i*g3  .g. 

5  three  days  after  receipt  of  such  notice  or  within  such  further  time  as  the  J,^''f^^7-,3 
G  court  allows.  §  ii3. 

148  Mass.  522.  218  Mass.  310.  246  Mass.  310. 

1  t  §  II  Section  1.30.    If  a  new  trial  is  refused,  the  court  may  impose  Terms  on 

2  terms  upon  the  moving  party,  to  be  taxed  as  costs.  n^ewTriai. 

1876,74.  R.  L.  173,  §  114.  246  Mass.  310. 

P.  S.  153.  5  7.  178  Mass.  403. 

1  till  Section  131.     Sections  one  hundred  and  twenty-two  and  one  Effectpf 

2  hundred  and  twenty-three  shall  not  limit  or  affect  the  power  of  a  trial  new  ulX  °° 

3  court  to  grant  a  new  trial. 

1909,  236,  §  3.  246  Mass.  310. 
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Effect  of  Error  not  Affecting  Whole  Case. 
No  new  trial  *  f  §  ||  SECTION  132.    No  new  trial  shall  be  granted  in  any  civil  action     1 

by  full  court  or  proceeding  on  the  ground  of  improper  admission  or  rejection  of  evi-  2 
°onl^J°ia  dence,  or  for  any  error  as  to  any  matter  of  pleading  or  procedure,  if  the  3 
proMdure°not  judgc  who  presided  at  the  trial  when  application  is  made  by  motion  for  4 
stlTnttTrrgtu.  a  new  trial,  or  the  supreme  judicial  court  when  application  is  made  5 
J^dgment^as  to  ^y  exccptious  or  othcrwisc,  deems  that  the  error  complained  of  has  not  6 
lil^sFrV'  injuriously  affected  the  substantial  rights  of  the  parties;  and,  if  it  7 
217  Mass's,  h's.  appears  to  such  court  that  said  error  affects  part  only  of  the  matter  in  8 
219  Mass!  539!  coutrovcrsy  or  some  or  one  only  of  the  parties,  the  court  may  direct  final  9 
sel^T' ^°'  judgment  as  to  part  thereof,  or  some  or  one  only  of  the  parties,  and  may  10 
221  Mass.  20,    (jjj.g(,^  ^  ncw  trial  as  to  the  other  part  only  or  as  to  the  other  parties.  11 

222  Mass.  355,  456.  232  Mass.  368,  560.  249  Mass.  135.  194,  246. 

223  Mass.  471.  234  Mass.  174.  254  Mass.  118,  132. 

224  Mass.  125,  310,  531.  237  Mass.  245.  259  Mass.  46.  365. 

225  Mass.  580.  239  Mass.  290.  262  Mass.  104,  555. 

227  Mass.  146, 253.  ■          240  Mass.  240.  265  Mass.  295. 

228  Mass.  318,  584,  594.  246  Mass.  170,  266  Mass.  219. 

229  Mass.  316,  348.  386,  453.  272  Mass.  487. 

230  Mass.  370.  247  Mass.  459.  273  Mass.  578. 

Affirmance  of         •(•  s  1 1  SECTION  133.    If,  at  law,  iH  CQuity  or  in  probate  proceedings,  an     1 

ludement  bv  roil  .'  ^^  .».  i.,.^ 


judgment  by 


2 


court  appealed   appellant  or  an  excepting  party,  or,  in  a  case  reported  after  a  verdict, 

1820,79,  §H.  5.  finding  or  decision,  the  party  at  whose  request  it  is  reported,  or,  in  a  case  3 

§:  I  iiij.S^To.  reported  without  decision  under  section  one  hundred  and  eleven,  the  4 

issl,  94°'  ^  ^'^'  plaintiff  neglects  to  enter  the  appeal,  exceptions  or  report  in  the  supreme  5 

1898',  45i;  ^  ^'    judicial  court  or  to  take  the  necessary  measures  by  ordering  proper  copies  6 

R  °l'  1^3  ^  ^'    ^^  ^^  prepared  or  otherwise  for  the  hearing  of  the  case,  or  if  an  appellant  7 

§  115-     '         or  an  excepting  party  neglects  to  provide  a  transcript  of  the  evidence  or  8 

1918;  25?;         of  the  instructions  to  the  jury  within  the  time  ordered  by  the  justice  under  9 

i9i9!5.           section  one  hundred  and  twenty-one,  the  court  in  which  the  appeal  was  10 

1927: 332.  §  10.  taken  or  by  which  the  exceptions  were  allowed  or  the  case  reported  may,  11 

i5o"Ma33^56,     upon  the  application  of  the  adverse  party  and  after  notice  to  all  parties  12 

?I;  »T      ^QQ    interested,  order  the  appeal  dismissed,  the  exceptions  overruled  or  the  13 

161  Mass.  593.                        ,.      ,               ,            ,     ,                           •        ,                       ,.                  i                        j_-             j.i  i  i 

213  Mass.  194.  rcport  dischargcd,  and  thereupon,  in  the  case  of  appeal  or  exceptions,  the  14 

236  Mass!  326^  dccision,  TuHng,  order  or  decree  appealed  from,  or  excepted  to,  shall  be  15 

Ifi  Mass:  ?37:   in  full  force  and  effect.    Whenever  after  the  entry  in  the  supreme  judicial,  16 

268  Mass.  99.     g,^,ppj.jQp  ^p  probate  court  of  a  decree  after  rescript  from  the  full  bench  of  17 

the  supreme  judicial  court  in  a  suit  in  equity  or  in  probate  proceedings,  18 

an  appeal  is  claimed  from  the  decree,  the  justice  by  whom  or  by  whose  19 

order  the  decree  was  entered  may  inquire  into  any  reasons  assigned  for  20 

the  appeal,  and  if  he  deems  that  the  decree  conforms  to  the  terms  of  the  21 

rescript  and  the  appeal  is  claimed  merely  for  the  purpose  of  delay,  he  may  22 

order  the  appeal  dismissed,  and  such  proceedings  may  forthwith  be  had  23 

and  such  processes  may  forthwith  issue  as  are  necessary  to  carry  out  the  24 

provisions  of  the  decree.    And  if  a  further  appeal  is  claimed  from  an  order  25 

so  dismissing  an  appeal  it  shall  not  operate  to  suspend  or  supersede  the  26 

carrying  into  effect  of  the  terms  of  the  decree,  and  the  full  bench  of  the  27 

supreme  judicial  court  may  order  such  dismissal  of  appeal  affirmed  and  28 

the  imposition  of  reasonable  terms  and  double  costs  to  the  appellee.  29 

Waiver  of  Appeal  or  Exceptions. 

Waiver  of             *  t  §  1 1  SECTION  134.     A  Written  waiver  of  an  appeal  or  of  exceptions  in  1 

exceptions.        any  civil  proceeding  may  be  filed  and  acted  upon  in  the  court  in  which  2 

r.*l:i73',     ■    thev  were  taken  at  anv  time  before  the  entrv  thereof  in  the  appellate  3 
§  116.                        -^ 
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4  court;  hut  in  any  case  where  an  attachment  of  property  has  been  made,  1907. 546,  §  1. 

5  no  appeal  shall  be  waived  except  by  leave  of  court  after  notice  to  the  " 

6  adverse  party. 

Transmission  of  Papers. 

1  *  t  §  II  Section  135.     In  all  cases  to  be  brousrht  before  the  full  court  Preparation 

_       I.     1  •      !■    •    I  J      •       1      1-  i'  ji  •      !•    •    1   and  transmis- 

2  01  the  supreme  judicial  court,  including  cases  from  the  supreme  judicial  sionofncccs- 

3  court  when  held  by  a  single  justice,  the  superior  court,  the  land  court,  fSfuourtot  ° 

4  the  probate  court,  the  appellate  division  of  any  district  court,  the  clerk,  fmlS^court. 

5  recorder,  register  or  other  appropriate  official  of  the  court  below,  at  the  isMfioe?''^'^' 

6  expense  of  the  appellant  or  excepting  party,  or,  upon  a  case  reserved  or  ||  -^-  27. 34, 

7  reported,  at  the  exjiense  of  the  plaintifi'  or  of  the  party  at  whose  request  9,.^  A'|'  5  33; 

8  it  is  reserved  or  reported,  shall  prepare  and  transmit  to  the  supreme  isei,  m'. 

9  judicial  court  for  the  commonwealth,  or  for  the  proper  county,  one  copy  1883.223.  §2/ 

10  of  every  paper  on  file  in  the  case  necessary  to  a  full  presentation  of  all  i7:s!'§\T7.^ ''' 

11  questions  of  law  intended  to  be  raised  before  the  full  court,  except  papers  \lll[  |g|;  5 }; 

12  used  in  evidence  only,  and  of  all  papers  made  part  of  the  case  by  reference  4']i|''«"3Qj' 

13  in  the  record,  for  the  use  of  the  chief  justice,  and  a  like  copy  for  the  clerk  Jj^'^l'''"'  ^^o- 

14  of  the  supreme  judicial  court  which  shall  be  kept  on  file  in  said  court;  ion' Mass  sab. 
1.5  five  typewritten  copies  of  any  opinion  or  statement  of  reasons  for  decision  .514 

16  filed  by  the  court  below,  for  the  use  of  the  full  court;    one  copy  of  the  154  Mass!  107! 

17  record  of  the  court  below  which  transmits  the  questions  of  law,  for  the  use  208  Mass!  tls. 

15  of  each  associate  justice,  each  party  and  the  reporter  of  decisions.    In  Ij^  Mass.  218. 

19  appeals  from  the  appellate  division  of  the  municipal  court  of  the  city  of  233  Mass.  420. 

20  Boston  under  section  one  hundred  and  nine,  the  court  may  order  the  2.">4  Mass.  137, 

21  expense  of  the  necessary  papers  to  be  borne  by  some  party  other  than  2.5s'.Mas's.  iss. 

22  the  appealing  party,  or  may  in  its  discretion  provide  the  required  t\'pe-  74! itji^ldl'^' 

23  written  copies  of  the  opinion  or  statement  aforesaid  without  charge,  otl  mITs.  27b. 

24  Original  papers  used  in  the  trial  in  the  court  below  which  are  needed  before  |[j^'  ^^^^s.  358. 

25  the  full  court  of  the  supreme  judicial  court  shall  be  transmitted  to  its  pA\. 

26  clerk  to  be  kept  on  file  by  him  until  the  rescript  in  such  case  is  sent.    The  269  Mass.  228. 

27  expense  of  such  copies  and  transmission  shall  be  taxed  in  the  bill  of  costs 

28  of  the  prevailing  party,  if  he  has  paid  it. 

29  In  order  to  carry  any  question  of  law  from  the  supreme  judicial  court 

30  when  held  by  a  single  justice  or  from  any  other  court  to  the  full  court  of 

31  the  supreme  judicial  court  upon  appeal,  exception,  reservation,  report  or 

32  otherwise  as  authorized  by  law,  the  party  having  the  obligation  to  cause 

33  the  necessary  papers  hereinbefore  specified  to  be  prepared  shall  give  to  the 

34  clerk,  recorder,  register  or  other  appropriate  official  of  the  court  in  which 

35  the  case  is  pending,  within  ten  days  after  the  case  becomes  ripe  for  final 

36  preparation  and  printing  of  the  record  for  the  full  court,  an  order  in 

37  writing  for  the  preparation  of  such  papers  and  copies  of  papers  for  trans- 

38  mission  to  the  full  court  of  the  supreme  judicial  court.    As  soon  as  may  be 

39  after  receiving  such  written  order,  the  clerk  or  other  official  shall  make 

40  an  estimate  of  the  expense  of  the  preparation  and  transmission  of  the 

41  necessary  papers  and  copies  of  papers  aforesaid  and  shall  give  such  party 

42  notice  in  writing  of  the  amount  of  such  estimate.    Such  party,  within 

43  twenty  days  after  the  date  of  such  notice  from  the  clerk  or  other  official, 

44  shall  pay  to  him  the  amount  of  such  estimate  and  such  further  amount 

45  beyond  such  estimate  as  the  clerk  or  other  official  may  find  to  be  then 

46  due  for  such  preparation.    The  clerk  or  other  official  then  without  delay 

47  shall  prepare  the  papers  and  copies  of  papers  aforesaid  for  transmission 

48  and  when  they  are  ready  shall  give  notice  in  writing  of  such  fact  to  the 

49  party  ordering  them,  who,  within  five  days  after  the  date  of  such  notice. 
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shall  pay  to  the  clerk  or  other  official  any  balance  then  due  therefor  and  50 
shall  enter  the  case  in  the  supreme  judicial  court  for  the  commonwealth,  51 
or  for  the  proper  county.  The  court  in  which  the  case  is  pending,  or  any  52 
justice  or  judge  thereof,  may,  for  cause  shown  after  hearing,  extend  the  53 
time  for  doing  any  of  the  acts  required  by  this  paragraph.  The  entry  of  54 
the  case  shall  not,  except  as  otherwise  provided  by  law,  transfer  the  55 


case,  but  only  the  question  to  be  determined. 


56 


Arrest  of 
judgment. 

1851,  233,  § 

1852,  312,  § 
G.  S.  129,  § 
P.  S.  167,  § 
R   L.  173, 

§  118. 

1  Gray,  172 
4  Grav,  201 
7  Gray,  543 


Arrest  of  Judgment. 

*  t  Section  136.  A  judgment  shall  not  be  arrested  for  a  cause  exist- 
32-  ing  before  the  verdict  or  finding,  unless  such  cause  affects  the  jurisdiction 
79:  of  the  court.  After  the  defendant  has  appeared  and  answered  to  the 
*'■  merits  of  the  action,  no  defect  in  the  writ  or  other  process  by  which  he 

has  been  brought  before  the  court,  or  in  the  service  thereof,  shall  be 

considered  to  affect  the  jurisdiction  of  the  court. 


13  Gray,  392. 

14  Gray,  521. 

15  Gray,  52. 
1  Allen.  244. 
104  Mass.  373. 
110  Mass.  317. 
118  Mass.  569. 


127  Mass.  316. 
144  Mass.  470. 
150  Mass.  292,  451. 
162  Mass.  339. 
178  Mass.  397. 
182  Mass.  360. 
202  Mass.  480. 


204  Mass.  34. 
208  Mass.  55. 
224  Mass.  14,  169. 
227  Mass.  46,  336. 
244  Mass.  310. 
250  Mass.  30. 
264  Mass.  337. 


*t  §  II  Section  137. 
occurring  in 


GENERAL   PROVISIONS. 

The  court  mav  allow  suggestions  as  to  changes 


Suggestions 

record.  "^        occurHnff  iu  an  action  after  its  commencement  to  be  entered  on  the    2 

1826,  70.  1    •  1     !■  •.,.  "i 

R.  s.  93,  §  24.    record  in  such  form  as  it  approves.  -j 

G.  S.  129,  §  80.  P.  S.  167,  §  83.  R.  L.  173,  §  119. 


Identification 
of  cause  of 
action, 
amendment, 
notice  to 
parties,  appeal, 

1851,233,  §  43. 
1852,  312,  §  33. 
G.  S.  129,  §  82. 
P.  S.  167,  §  85. 
R.  L.  173, 
§  121. 

6  Gush.  513. 

7  Gray,  540. 
3  Allen,  528. 
5  Allen,  322. 
7  Allen,  202. 
112  Mass.  180. 
122  Mass.  438. 
125  Mass.  72. 
127  Mass.  599. 


*  t  H  Section  138.  The  cause  of  action  shall  be  considered  to  be 
the  same  for  which  the  action  was  brought,  if  the  court  finds  it  to  be 
the  cause  of  action  relied  on  by  the  plaintiff  when  the  action  was  com- 
menced, however  the  same  may  be  misdescribed;  and  the  allowance  by 
the  court  of  an  amendment  shall  be  conclusive  evidence  of  the  identity 
of  the  cause  of  action.  But  no  subsequent  attaching  creditor  or  pur- 
chaser of  property  attached  or  bail  or  any  person  other  than  the  parties  / 
to  the  record  shall  be  bound  by  such  allowance  unless  he  has  had  due  8 
notice  of  the  application  for  leave  to  amend  and  opportunity  to  be  heard  9 
thereon,  according  to  an  order  of  notice  to  that  effect  to  be  issued  by  10 
the  court  upon  application  of  the  plamtiff,  and  such  third  parties  shall  11 
have  the  right  of  exception  or  appeal.  12 


133  Mass.  421. 

134  Mass.  280. 
136  Mass.  335. 
139  Mass.  280. 
142  Mass.  124. 
147  Mass.  342. 

150  Mass.  473. 

151  Mass.  454. 
170  Mass.  260, 
262,  560. 

174  Mass.  349. 
190  Mass.  554. 


200  Mass. 

201  Mass. 
204  Mass. 
211  Mass. 

214  Mass. 

215  Mass. 

218  Mass. 

219  Mass. 

225  Mass. 

226  Mass. 

227  Mass. 
229  Mass. 


284. 

248. 

13. 

446. 

239. 

S3,  199. 

231. 

184,  285. 

37,  599. 

71. 

375. 

1. 


230  Mass. 

278. 

231  Mass. 

422. 

242  Mass. 

255. 

244  Mass. 

23,  265. 

246  Mass. 

170. 

247  Mass. 

259. 

251  Mass. 

503. 

259  Mass. 

383. 

260  Mass. 

38. 

261  Mass. 

496. 

267  Mass. 

75,  122. 

272  Mass. 

134. 

raflfr^'ic^''^"  *  t  §  II  Section  139.  If  a  corporation  is  a  party  to  an  action  or  pro- 
13  e^P^'i'.?  S9  ceeding  referred  to  in  this  chapter,  all  precepts,  answers,  replications  or 
G.^s'  129!  §  83!  other  papers  requiring  the  signature  or  oath  of  the  party  may  be  signed 
R.L.us;  5122.  or  sworn  to  in  behalf  of  the  corporation  by  an  officer  or  agent  thereunto 
specially  authorized. 


1 
2 
3 
4 
5 
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1  *  Section  140.    No  action  at  law  shall  be  discontinued,  nor  shall  the  Action  not  to 

2  plaintiff  in  any  such  action  become  nonsuit  after  the  action  shall  have  uedLfter 

3  been  referred  to  an  auditor  and  hearings  before  such  auditor  have  been  ^oTuoito""'^ 

4  begun,  except  with  the  written  consent  of  the  defendant  or  in  the  dis-  ^rufsTG^s  i. 

5  cretion  of  the  court. 

218  Mass.  271.  235  Mass.  304. 

1  Section  141.     Sections  one,  two,  three,  four,  five,  six,  seven,  ten,  f «J,'|'°Jf,|^  ^^ 

2  eleven,  twelve,  thirteen,  thirteen  A,  fourteen,  fifteen,  sixteen,  seventeen,  civii  art'i.ms 

.    %  .  ,  i  _._       j_  X  J.       J.I-  before  district 

3  eighteen,    nineteen,    twenty,    twenty-one,    twenty-two,    twenty-three,  courts^  ^ 

4  twenty-five,  twenty-six,  twenty-seven,  twenty-eight,  twenty-nine,  thirty,  Istl;  fi2, 1 87. 

5  thirty-one,  thirty-two,   thirty-three,  thirty-four,  thirty-five,  thirty-six,  5862,  2a '  ^  ^*' 
()  thirty-seven,  thirty-eight,  thirty-nine,  forty,  fort\-one,  forty-two,  forty-  ^.^^J'/gV^; 

7  three,  forty-four,  forty-five,  forty-seven,  forty-eight,  forty-nine,  fifty,  fifty-  H^^'^^g  ^  23 
S  one,  fifty-two,  fifty-three,  fifty-four,  fifty-six,  fifty-seven,  fifty-eight,  fifty-  R.  i/us^^ 
9  eight  a"  fiftv-nine  B,  sixtv-one,  sixtv-two,  sixty-three,  sixty-four,  sixty-  129.'''' 

••  1913  307 

10  five,  sbcty-six,  sixty-seven,  sixty-eight,  sixty-nine,  seventy,  seventy-two,  1917:326: 

11  seventy-three,    seventy-four,    seventy-five,    seventy-nine,    eighty-five,  f43^6.^^^- 

12  eighty-five  A,  eighty-seven,  eighty-eight,  eighty-nine,  ninety,  ninety- }9i9;  |; 

1:5  one,    ninety-two,    ninety-three,    ninety-four,    ninety-five,    "'nety-seven,  '928. 317,  §  2. 

14  ninety-eight,  ninety-nine,  one  hundred  and  one,  one  hundred  and  two,  1930:60, '§1. 

15  one  hundred  and  three,  one  hundred  and  foiu,  one  hundred  and  five,  one  5 126;  463,  §  2. 

16  hundred  and  six,  one  hundred  and  seven,  one  hundred  and  eight,  one  [Seeser-tiona^ 

17  hundred  and  nine,  one  hundred  and  ten,  one  hundred  and  twenty-four,  °°     »  >^.  ■ 
IS  one  hundred  and  twenty-five,  one  hundred  and  twenty-six,  one  hundred 

19  and  thirty-two,  one  hundred  and  thirty-four,  one  hundred  and  thirty- 

20  five,  one  hundred  and  thirty-six,  one  hundred  and  thirty-seven,  one 

21  hundred  and  thirty-eight,  one  hundred  and  thirty-nine,  one  hundred  and 

22  forty  and  one  hundred  and  forty-seven  shall  apply  to  civil  actions  before 

23  district  courts,  and  no  other  sections  of  this  chapter  shall  so  apply,  ex- 

24  cept  to  the  municipal  court  of  the  city  of  Boston  under  section  one 

25  hundred  and  forty-three. 


1  Section  142.    Sections  eight,  twelve,  thirteen,  fifteen,  sixteen,  seven- sections^^^^ 

2  teen,  eighteen,  nineteen,  twenty,  twentv-one,  twenty-two,  twenty-three,  real  and  mixed 

,  .  ,  .  ,  .  j^  '  1  •  •  f  p      j_      j_\  i?      J.         actions,  except, 

3  thirty,  thirty-one,  thirty-five,  thirty-nine,  torty-two,  forty-three,  forty-  etc. 

4  four,  fortv-five,    fortv-seven,    forty-eight,    forty-nine,    fifty,    fifty-one,  {Hi:  312: 5  sf. 

5  fifty-two,  "fifty-three,' fifty-four,  fifty-six,  fifty-seven,  fifty-eight,  sixty,  fggt,  ns:  ^  ^■'• 

6  sixty-one,  sixty-two,  sixty-three,  sixty-four,  sixty-five,  sixty-six,  sixty-  ^- f; '1%,^  *^- 

7  seven,  sixty-eight,  sixty-nine,  seventy-one,  seventy-two,  seventy-three,  Ig^^*-^^^^  5  g 

8  seventy-six,  seventy-seven,  seventy-eight,  seventy-nine,  eighty,  eighty-  1923:39.' 

9  one,   eighty-three,   eighty-seven,    eighty-nine,    ninety,    ninety-sue,    one  [fjj^^f t'^'^"', , 
K)  hundred  and  eleven,  one  hundred  and  twelve,  one  hundred  and  thirteen, 

11  one  hundred  and  fourteen,  one  hundred  and  fifteen,  one  hundred  and 

12  sixteen,  one  hundred  and  seventeen,  one  hundred  and  eighteen,  one 

13  hundred  and   nineteen,  one  hundred  and   twenty,   one  hundred  and 

14  twenty-one,  one  hundred  and  twenty-two,  one  hundred  and  twenty- 

15  three,  one  hundred  and  twenty-four,  one  hundred  and  twenty-five,  one 
1()  hundred  and  twenty-six,  one  hundred  and  twentj-seven,  one  hundred 
17  and  twenty-eight,  one  hundred  and  twenty-nine,  one  hundred  and 
IS  thirty,  one  hundred  and  thirty-one,  one  hundred  and  thirty-two,  one 

19  huncired  and  thirty-three,  one  hundred  and  thirty-four,  one  hundred 

20  and  thirty-five,  one  hundred  and  thirty-six,  one  hundred  and  thirty- 

21  seven,  one  hundred  and  thu-ty-eight  and  one  hundred  and  thirty-nine 
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shall  apply  to  such  real  and  mixed  actions  as  may  be  begun  in  the  su-  22 
perior  court,  and  to  all  proceedings  before  the  land  court,  or  begun  there  23 
and  pending  on  issues  to  a  jury  in  the  superior  court,  to  which  they  are  24 
applicable,  and  no  other  sections  of  this  chapter  shall  so  apply  except  25 
by  their  express  language.  -  26 


Sections 
applicable  to 
civil  actions 
before 
municipal 
court  of 
Boston. 


Section  143.     Sections  seventy-one  and  eighty-six,  in  addition  to  1 

those  named  in  section  one  hundred  and  forty-one,  shall  apply  to  civil  2 

actions  before  the  municipal  court  of  the  city  of  Boston,  and  no  other  3 

sections  of  this  chapter  shall  so  apply.  4 


1867,  355.  §  2. 
P.  S.  167.  §  91. 
1893,  396,  §  23. 


1894,  431,  §  2. 
R.  L.  173,  §  128. 

[See  sections  noted  thus,  X-] 


1914,  35,  §  1. 
1931.  426,  §  121. 


Sections 
applicable  to 
equity  and 
probate  cases. 
1913.  815,  §  8. 
1928.  .306.  §  1. 
246  Mass.  482. 
254  Mass.  471. 
259  Mass.  74. 
262  Mass.  270, 
555 

264'Mass.  343. 
265  Mass.  390, 
396. 

267  Mass.  279, 
444. 
273  Mass.  109. 

[See  sections 
noted  thus,  §.] 


Section  144.  Sections  six,  thirty,  thirty-one,  thirty-five,  forty-nine, 
fifty-one,  fifty-two,  sixty-one,  sixty-two,  sixty-three,  sixty-four,  sixty- 
five,  sixty-six,  sixty-seven,  sixty-eight,  seventy-one,  eighty-one,  eighty- 
three,  eighty-seven,  eighty-nine,  one  hundred  and  twelve,  one  hundred 
and  thirteen,  one  hundred  and  fourteen,  one  hundred  and  fifteen,  one 
hundred  and  seventeen,  one  hundred  and  eighteen,  one  hundred  and 
nineteen,  one  hundred  and  twenty,  one  hundred  and  twenty-one,  one 
hundred  and  twenty-four,  one  hundred  and  twenty-five,  one  hundred  8 
and  twenty-six,  one  hundred  and  twenty-seven,  one  hundred  and  9 
twenty-eight,  one  hundred  and  twenty-nine,  one  hundred  and  thirty,  10 
one  hundred  and  thirty-one,  one  hundred  and  thirty-two,  one  hun-  11 
dred  and  thirty-three,  one  hundred  and  thirty-four,  one  hundred  and  12 
thirty-five,  one  hundred  and  thirty-seven  and  one  hundred  and  thirty-  13 
nine  shall  apply  to  suits  in  equity,  and  also  to  proceedings  in  tlie  probate  14 
courts  and  in  the  supreme  judicial  court  upon  an  appeal  from  a  probate  15 
court,  so  far  as  they  are  applicable.  16 


Sections 
applicable  in 
eminent 
domain  and 
betterment 
cases. 

1919.  333, 
§§21,22. 

1920,  2. 

251  Mass.  41. 

[See  sections 
noted  thus,  ||.' 


Section  145.     Sections  six,  thirty,  thirty-one,  thirty-five,  fifty-one,  1 

fifty-two,  sixty-one,  sixty-two,  sixty-three,  sixty-four,  sixty-five,  sixty-  2 

six,  sixty-seven,  sixty-eight,  seventy-one,  eighty-one,  eiglity-three,  eighty-  3 

seven,  eighty-nine,  one  hundred  and  eleven,  one  hundred  and  twelve,  4 

one  hundred  and  thirteen,  one  hundred  and  fourteen,  one  hundred  and  5 

fifteen,  one  hundred  and  seventeen,  one  hundred  and  eighteen,  one  6 

hundred  and   nineteen,  one   hundred  and   twenty,   one   hundred  and  7 

twenty-one,  one  liundred  and  twenty-two,  one  luindred  and  twenty-  8 

three,  one  hundred  and  twenty-four,  one  hundred  and  twenty-fi\'e,  one  9 

hundred  and  twenty-six,  one  hundred  and  twenty-seven,  one  hundred  10 

and  twenty-eight,  one  hundred  and  twenty-nine,  one  hundred  and  thirty,  11 

one  hundred  and  thirty-one,  one  hundred  and  thirty-two,  one  hundred  12 

and  thirty-three,  one  hundred  and  thirty-four,  one  hundred  and  thirty-  13 

five,  one  hundred  and  thirty-seven  and  one  hundred  and  thirty-nine  14 

shall  apply  to  petitions  for  damages  by  taking  by  eminent  domain  and  15 

for  abatement  of  betterment  assessments.  16 


Sections 
applicable  in 
equity. 

1926,381,  §2. 
1931.426, 
§302. 

[See  sections 
noted  thus,  If.) 


Section  146.  Sections  twelve,  twenty-nine,  forty-two,  forty-three, 
forty-four,  forty-five,  forty-seven,  forty-eight,  fifty-five,  fifty-eight, 
fifty-nine  A,  sixty  A,  sixty-nine,  seventy-four,  seventy-five,  eighty-eight, 
ninety,  and  one  hundred  and  thirty-eight,  in  addition  to  those  named  in 
section  one  hundred  and  forty-four,  shall  apply  to  suits  in  equity. 
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FORMS. 

1  *  Section  147.    The  following  forms  of  pleadings  may  be  used  for  the  Forma. 

2  purposes  therein  indicated,  and  similar  forms  with  the  necessary  changes  §  119. 

3  may  be  used  for  other  like  purposes,  subject  to  such  changes  as  the  su-  cf.^l;  129.'  |  s7. 

4  preme  judicial  court  may  from  time  to  time  by  general  rules  prescribe;  r. I'm.^  °*' 

5  but  any  other  suitable  forms  may  also  be  used :  5 130. 

200  Mass.  232.  223  Mass.  5B8.  254  Mass.  424. 

Declarations  in  Actions  of  Contr.\ct. 

1.      COMMON  counts. 

And  the  plaintiff  savs  that  the  defendant  owes  him  one  hundred  dollars  for  —  3  Gray,  261. 
(a)  Money  had  and  received.  —  Money  received  by  the  defendant  to  the  ^  Gray,  129. 
plaintiff's  use. 

99  Mass.  194.  139  Mass.  230.  177  Mass.  36,  280. 

103  Mass.  556.  llU  Mass.  516.  202  Mass.  7o. 

120  Mass.  465.  Hit  Mass.  54,  118.  253  Mass.  321. 

128  Mass.  377.  167  -Mass.  77. 

(6)  Money  lent.  —  Money  lent  by  the  plaintiff  to  the  defendant.  uimYs^Iso 

(c)  Goods  sold.  —  Goods  sold  by  the  plaintiff  to  the  defendant.  ,^  GrayTi87, 

106  Mass.  430.  112  Mass.  265.  190. 

(d)  Work.  —  Work  done  by  the  plaintiff  for  the  defendant.  4  Gray,  292. 

.«.,,,,  9  Allen,  355. 

112  Mass.  299.  127  Mass.  546.  177  Mass.  1. 

(e)  Work  and  Materials.  —  Work  done  and  materials  pro\-ided  by  the  plaintiff  joo  Mass.  92. 
for  the  defendant. 

177  Mass.  584. 

(/)  Board,  or  Board  and  Lodging.  — Board  ■  (and  lodging)   furnished  by  the  in  Mass.  390. 
■  plaintiff  for  the  defendant. 

ig)  Carriage  of  Goods.  —  The  carriage  of  certain  goods  by  the  plaintiff  for 
the  defendant. 

(h)  Warehouse  Room.  —  Warehouse  room  furnished  by  the  plaintiff  for  the 
storage  of  certain  goods  for  the  defendant. 

(i)  Hire  of  Personal  Property.  —  The  use  of  a  certain  horse  and  carriage  hired 
of  the  plaintiff  by  the  defendant. 

(j)  Insimul  comjmtassent.  — The  balance  found  due  to  the  plaintiff  by  the  Jlg^^Ysa^lo 
parties  on  accounting  together. 

170  Mass.  422. 

(A-)   Use  and  Occupation. —  The  use  and  occupation  of  a  certam  tenement  J'^^^-gl^®- 
hired  of  the  plaintiff  by  the  defendant. 

103  Mass.  379.  138  Mass.  363.  170  Mass.  278. 

124  Mass.  123.  164  Mass.  391.  172  Mass.  329. 

(/)  Rent  wider  a  Sealed  Insirvment.  —  The  rent  of  a  certain  1915, 146,  §  2. 

(house,  or  building,  or  land)  held  by  the  defendant  of  the  plaintiff. 

Bill  of  Particulaks. 

(1)  Rent  of  house  No.  ,  street, 

,  for  one  month,  due  1st  July,  19       ,  under  an  indenture  of  lease 
dated  1st  Januarj-,  19       .  S 

(2)  Interest  on  same  from  •  »  • 

Instruction:    Interest  is  declared  on  by  adding  or  inserting  the  words  "and 
interest".    An  item  of  interest  is  also  included  in  the  bill  of  particidars. 

2.    account  annexed. 

.A.nd  the  plaintiff  says  that  the  defendant  owes  him  dollars, 

according  to  the  account  hereto  annexed. 
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PROMISSORY  NOTES. 


10  Allen,  556.  (a)  Payee  against  Mal-er.  —  And  the  plaintiff  says  that  the  defendant  made 
a  promissory  note  payable  to  the  plaintiff  or  order,  a  copy  whereof  is  hereto 
annexed,  and  the  defendant  owes  the  plaintiff  the  amount  thereof,  and  interest. 

(6)  Bearer  of  Note  payable  to  Bearer  against  Maker.  —  And  the  plaintiff  says 
that  the  defendant  made  a  promissory  note,  a  copy  whereof  is  hereto  annexed 
payable  to  G  H  or  bearer,  and  the  plaintiff  is  the  bearer  of  the  said  note,  and 
the  defendant  owes  him  the  amount  thereof,  and  interest. 

Instruction:  If  payments  are  endorsed  on  the  note,  the  declaration_  may  be 
varied  as  follows:  "a  copy  whereof,  with  the  endorsements  thereon,  is  hereto 
annexed,  and  the  defendant  owes  the  plaintiff  the  balance  thereof,  and  interest". 
If  payments  have  been  made  which  are  not  endorsed  on  the  note,  the  allegation 
should  be  varied  accordingly. 

(c)  Endorsee  against  Endorser.  — And  the  plaintiff  says  that  C  D  made  a 
promissory  note,  a  copy  whereof  with  the  endorsements  thereon  is  hereto  an- 
nexed, payable  to  the  defendant  or  order,  and  the  defendant  endorsed  the  same 
to  the  plaintiff,  and  payinent  of  the  said  note  was  duly  demanded  of  the  said 
C  D,  who  neglected  to  pay  the  same,  and  due  notice  thereof  was  given  to  the 
defendant.  And  the  defendant  owes  the  plaintiff  the  amount  of  the  said  note, 
and  interest.  ,  •     -a. 

R.  L.  173,  §  3.  (d)  Endorsee  against  Maker  and  Successive  Eiidorsers.  —  And  the  plaintiff  says 
that  the  defendant  C  D  made  a  promissory  note,  a  copy  whereof  with  the  en- 
dorsements thereon  is  hereto  annexed,  payable  to  the  defendant  E  F  or  order, 
and  the  said  E  F  endorsed  the  same  to  the  defendant  G  H  or  order,  and  the 
said  G  H  endorsed  the  same  to  the  plaintiff,  and  payment  of  the  said  note  was 
duly  demanded  of  the  defendant  C  D  who  neglected  to  pay  the  same,  and  due 
notice  thereof  was  given  to  the  defendants  E  F  and  G  H.  And  each  of  the 
defendants  severally  owes  the  plaintiff  the  amount  of  the  said  note,  and  interest. 

(e)  Payee  against  Anomalous  Endorser.  —  And  the  plaintiff  says  that  A  B 
made  a  promissory  note  payable  to  the  plaintiff  or  order,  a  copy  whereof,  with 
the  endorsements  thereon,  is  hereto  annexed,  and  the  defendant  endorsed  the 
said  note  before  it  was  delivered  to  the  plaintiff,  and  payment  of  the  said  note 
was  duly  demanded  of  the  said  A  B,  who  neglected  to  pay  the  same,  and  due 
notice  thereof  was  given  to  the  defendant.  And  the  defendant  owes  the  plaintiff 
the  amount  of  the  said  note,  and  interest. 

(/)  Endorsee  against  Anomalous  Endorser.  —  And  the  plaintiff  says  that 
A  B  made  a  promissory  note  payable  to  C  D,  a  copy  whereof,  with  the  endorse- 
ments thereon,  is  hereto  annexed,  and  the  defendant  endorsed  the  same  before  it 
was  delivered  to  C  D,  and  C  D  endorsed  it  to  the  plaintiff,  and  payment  of  the 
said  note  was  duly  demanded  of  the  said  A  B,  who  neglected  to  pay  the  same, 
and  due  notice  thereof  was  given  to  the  defendant.  And  the  defendant  owes 
the  plaintiff  the  amount  of  the  said  note,  and  interest. 

4.   GRANTEE  AGAINST  GRANTOR  IN  A  DEED  OF  WARRANTY  FOR  BREACHES  OF 

COVENANT. 

And  the  plaintiff  says  that  the  defendant  made  a  deed  of  conveyance  to  him, 
a  copy  whereof  is  hereto  annexed.  And  the  defendant  was  not  seized  in  fee 
simple  of  a  part  of  the  land  described  as  follows:  {insert  description)  but  the 
same  was  held  adversely  by  L  M,  and  the  residue  of  the  said  land  was  not  free 
from  encumbrances,  but  was  subject  to  a  mortgage  to  S  T  to  secure  the  payment 
of  six  hundred  dollars.  And  the  defendant  did  not  warrant  and  defend  the 
premises  against  the  rightful  claims  of  all  persons,  but  W  S  had  a  right  of 
dower  therein,  and  compelled  the  plaintiff  to  assign  the  same  to  her. 

5.      ON  AN  AWARD. 

And  the  plaintiff  says  that  the  parties  hereto  by  their  agreement  in  writing, 
a  copy  whereof  is  hereto  annexed,  referred  the  matters  therein  mentioned  to 
arbitrators,  and  the  said  arbitrators  made  an  award  thereon  in  writing,  a  copy 
whereof  is  hereto  annexed.  (Arer  perjorvumce  of  condition  hy  plaintiff,  when 
■necessary  to  be  proved,  and  the  7ion-performance  by  the  defendant,  which  is  relied 
on.  If  it  is  for  the  mere  payment  of  money,  aver  as  follows:  And  the  defendant 
owes  the  plaintiff  the  amount  of  the  said  award.) 
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6.      PROMISE  TO  PAY  THE  DEBT  OF  ANOTHER. 

And  the  plaintiff  says  that  E  F  owed  him  the  sum  of  for 

,  aiid  the  plaintiff  was  about  to  sue  the  said  E  F  to  recover 
the  same.  And  in  consideration  that  the  plaintiff  would  forbear  to  sue  the  said 
E  F,  the  defendant  made  an  agreement  to  pay  the  same  to  the  plaintiff,  a  copy 
whereof  is  hereto  annexed,  and  the  plaintiff  did  forbear  to  sue  the  said  E  F,  and 
the  defendant  owes  him  the  said  sum. 

7.      AGREEMENT  TO  CONVEY  LAKD,  THE   PL.\INTIFF  TO  PAY  IN  PART  AND   GIVE  A 
NOTE  FOR  THE  BALANCE  SECURED  BY  A  MORTGAGE  OF  THE  LAND. 

And  the  plaintiff  says  that  the  defendant  made  an  aKrcenient  \vith  him  in 
wTiting,  a  copy  whereof  is  hereto  annexed.  And  the  plaintiff  was  ready  and 
willing  (or  offered)  to  perform  the  said  agreement  on  his  part.  But  the  defendant 
did  not  complete  the  said  sale  [or  refused  (or  neglected)  to  convey  the  said  land 
to  the  plaintiffl. 

,Vo(c.  —  The  form  in  P.  S.,  p.  977,  did  not  state  a  breach.  It  is  not  right  to  allege 
tender  of  money  and  morluaye,  and  all  that  is  required  is  to  be  readi/  and  willing.  Tinney 
V.  Ashley,  15  Pick.  .540;  Cook  r.  Doggett,  2  .4llen,  439;  Cole  v.  Killam,  187  Mass.  213; 
2  Chitty  PI.  (I3th  Am.  ed.)  287.  It  would  be  improper  for  the  plaintiff  to  execute  a  mort- 
gage before  he  got  a  conveyance. 

8.      BREACH   OF  PROMISE  OF  AL^RRIAGE. 

And  the  plaintiff  says  that  she  and  the  defendant  promised  to  marry  each 
other  and  she  was  always  ready  and  willing  to  marry  the  defendant,  but  the 
defendant  refused  to  perform  his  promise. 

9.      NO.N'-DELIVERY  OF  GOODS  SOLD. 

And  the  plaintiff  says  that  he  purchased  of  the  defendant  the  following  goods, 
namely,  for  the  sum  of  one  hundred  dollars,  to  be  paid  for  on 

delivery  and  to  be  delivered  by  the  defendant  on  the  day  of 

at  the  defendant's  store.  And  the  plaintiff  was  ready  and 
willing  (or  offered)  to  ijerform  the  said  agreement  on  his  part.  But  the  de- 
fendant refused  to  deliver  the  said  goods  to  the  plaintiff. 

Xote.  —  See  note  to  form  7  as  to  purchase  of  land,  and  2  Chitty  PI.  (13th  Am.  ed.)  269. 

10.      POLICIES  OF  INSUIt-lNCE. 

{With  or  wilhoul  copy  of  poliaj.) 

(a)  On  a  Ship  far  a  Total  Loss.  —  And  the  plaintiff  says  that  the  defendants  ii9  Mass.  592. 
made  a  policy  of  insurance,  (a  copy  of  which  is  hereto  annexed,)  insuring  the 
plaintiff  for  the  sum  of  ten  thousand  dollars  on  the  ship  John,  in  which  the 
plaintiff  was  interested,  against  the  perils  of  the  seas  and  other  perils  therein 
mentioned,  on  a  voyage  therein  described  (or  from  Boston  to  Cadiz  in  Spain, 
and  at  Cadiz,  and  thence  to  her  port  of  discharge  in  the  United  States).  And 
the  said  ship,  while  proceeding  on  the  said  voyage,  was  wrecked  and  totally  lost 
by  the  perils  of  the  seas,  of  which  the  defendants  had  notice,  and  the  defendants 
were  bound  to  pay  the  said  amount  to  the  plaintiff  within  sixty  days  thereafter. 
And  the  defendants  owe  the  plaintiff  the  said  sum  of  ten  thousand  dollars. 

(6)  For  a  Partial  Loss  ayid  Contribution  to  a  General  Arcrage.  —  {State  as 
in  the  last  count  to  the  description  of  the  voyage  inclusive.)  And  the  defendants 
thereby  agreed  that,  in  case  of  any  loss  or  misfortune  to  the  said  ship,  it  should 
be  lawful  for  the  plaintiff  and  his  agents  to  labor  for  and  in  the  defence  and 
recovery  of  the  said  ship,  and  that  the  defendants  would  contribute  to  the 
charges  thereof  in  proportion  as  the  sum  assured  by  them  should  be  to  the  whole 
sum  at  risk.  {Omit  the  preceding  sentence  if  a  copy  of  the  policy  is  anncred.)  And 
the  said  ship,  while  proceeding  on  the  said  voyage,  was  by  the  perils  of  the  seas 
dismasted,  and  otherwise  damaged  in  her  hull,  rigging,  and  appurtenances, 
and  it  was  necessary,  for  the  preservation  of  the  said  ship  and  her  cargo,  to 
throw  over  a  part  of  her  cargo,  and  the  same  was  thrown  over  for  that  purpose, 
and  the  plaintiff  was  obliged  to  expend  two  thousand  dollars  for  repairing  the 
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said  ship  at  Cadiz,  and  five  hundred  dollars  as  a  contribution  for  the  loss  oc- 
casioned by  the  said  throwing  over  of  a  part  of  the  cargo,  and  the  ship  suffered 
damage  that  was  not  repaired  at  Cadiz,  of  all  which  the  defendants  had  notice, 
and  the  defendants  were  bound  to  pay  the  same  within  sixty  days  thereafter. 
And  the  defendants  owe  the  plaintiff  the  sum  of  dollars. 

(c)  For  a  Total  Loss  of  Cargo  by  Fire.  —  And  the  plaintiff  says  that  the  de- 
fendants made  a  policy  of  insurance,  (a  copy  of  which  is  hereto  annexed)  in- 
surmg  the  plaintiff  for  the  sum  of  ten  thousand  dollars  on  the  cargo  of  the 
brigantine  William,  in  which  cargo  the  plaintiff  was  interested,  against  fire 
and  other  perils  therein  mentioned,  at  and  from  Boston,  and  on  a  voyage  from 
thence  to  Hamburg,  or  any  other  port  or  ports  in  the  north  of  Europe,  and 
while  the  said  vessel  was  proceeding  on  the  said  voyage  the  said  cargo  was 
totally  destroyed  by  fire,  of  which  the  defendants  had  notice,  and  the  de- 
fendants were  bound  to  pay  the  plaintiff  the  amount  of  such  loss.  And  the 
defendants  owe  the  plaintiff  the  sum  of  ten  thousand  dollars. 

Note.  —  These  forms  were  adapted  in  1851,  233,  from  those  in  24  Pick.  406,  but  they 
did  not  mention  the  plaintiff's  interest,  as  the  latter  did.  They  were  not  intended  to  have 
a  copy  of  the  policy  annexed,  and  that  change  was  made  in  1852,  in  x-iew  of  wliich  the 
alternative  methods  of  declaring  noted  in  the  forms  may  be  used.  It  is,  however,  better 
pleading  to  set  out  the  essential  facts  in  the  declaration,  and  avoid  encumbering  the  plead- 
ings with  copies. 

266  Mass.  543.        (d)  Fire  Insurance.  —  And   the  plaintiff  says  that  by  a  policy  dated   the 
day  of  19        ,  made  by  the  defendant  in  the  form  of  a 

Massachusetts  Standard  Policy,  (or  a  copy  of  which  is  hereto  annexed,)  in  con- 
sideration of  $  paid  to  the  defendant  by  the  plaintiff  (or  A  F)  the 
defendant  insured  the  plaintiff  (or  A  F)  against  loss  or  damage  by  fire  to  the 
amount  of  $  on  a  dwelling  house  in  the  said  policy  described  (and 
$  on  the  furniture  and  goods  in  the  said  dwelling  house)  for  a  year 
from  the  day  of  19  at  noon  to  the 
day  of  19  at  noon  (and  payable  in  case  of  loss  to  ^I  F  and 
the  plaintiff  as  their  interest  might  appear).  And  the  plaintiff  at  the  time  of 
the  making  of  the  said  policy  and  thenceforth  until  and  at  the  time  of  the  loss 
and  damage  hereinafter  mentioned  was  interested  in  the  several  premises  so 
insured  to  the  amount  so  insured  thereon  respectively  (or  in  the  dwelling 
house  so  insured  as  mortgagee  thereof  to  the  amount  so  insured  thereon  in 
priority  to  any  interest  of  the  said  M  F  therein).  And  while  the  said  policy 
was  in  force  and  during  the  said  year  the  several  premises  (or  the  said  dwelling 
house)  so  insured  were  (or  was)  burnt  and  destroyed  by  fire,  whereby  the  plain- 
tiff suffered  loss  and  damage  on  the  said  premises  (or  dwelling  house)  (and  on 
the  said  furniture  and  goods)  to  the  several  amounts  so  insured  thereon  respec- 
tively (or  otherwise  according  to  the  facts).  And  thereafter  forthwith  and  more 
than  sixty  days  before  the  commencement  of  this  action  a  statement  was  duly 
rendered  to  the  defendant  in  accordance  with  the  provision  in  that  behalf  con- 
tained in  the  said  policy,  setting  forth  all  the  particulars  required  by  the  said 
provision  to  be  set  forth  therein  (or  in  case  of  iraicer  of  the  statement  the  necessity 
of  the  statement  of  particulars  required  by  the  provision  in  that  behalf  con- 
tained in  the  said  policy  was  waived  by  the  defendant),  and  the  amount  for 
which  the  defendant  was  liable  to  the  plaintiff  on  account  of  the  said  loss  and 
damage  was  agreed  by  them  to  be  $  [or  the  plaintiff  and  the  de- 
fendant having  failed  to  agree  as  to  the  amount  of  the  said  loss  and  damage, 
the  same  was  duly  referred  to  three  persons  as  provided  in  the  said  policy,  and 
by  the  award  in  writing  thereupon  made  by  the  (or  a  majority  of  the)  said 
referees  in  respect  thereof  the  amount  of  the  loss  and  damage  was  determined 
to  be  $  ]  (or  the  provision  in  the  said  policy  for  a  reference  as  to 
the  amount  of  the  said  loss  or  damage  was  waived  by  the  defendant).  And  the 
defendant  has  not  paid  to  the  plaintiff  the  amount  for  which  the  defendant 
was  so  liable  or  replaced  the  said  property,  and  owes  the  plaintiff  the  sum 
of  $ 

Note.  —  This  form,  by  alleging  that  the  policy  was  in  the  Massachusetts  standard  form, 
makes  it  unnecessary  to  set  out  the  provisions  prescribed  by  law  (Chap.  175,  §  99),  or  to 
load  the  files  of  the  court  with  copies  containing  pro^nsions  immaterial  to  the  case.  As  to 
the  allegations  when  the  loss  is  payable  to  a  mortgagee,  see  Frisbee  v.  Prussian  Ins.  Co.,  223 
Mass.  1.59:  Palmer  Savings  Bk.  v.  Ins.  Co.  of  North  America,  166  Mass.  189.  Performance 
of  conditions  precedent  must  be  alleged  as  at  common  law.  R.  L.  173,  §  6  (llth);  Palmer 
T.  Sawyer,  114  Mass.  1;  2  Chitty  PI.  (13th  Am.  ed.)  224  n.,  or  a  reason  for  non-performance 
must  be  stated.  Lamson  Co.  v.  Prudential  Ins.  Co.,  171  Mass.  433;  Lamson  &  Goodnow 
Co.  V.  Russell,  112  Mass.  387. 
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{e)  Life   Insiirance.  — {!)     Action    by   Executor    {ivithout    Copy   of    Policy).  13S  Mass.  I5i. 
And  the  plaintiff  says  that  by  a  policy  dated  the  day  of 

19  made  by  the  defendant,  in  consideration  of  the  payment  of  premiums  by 
the  said  A  B  as  therein  provided,  the  defendant  insured  the  life  of  the  said  A  B 
in  the  sum  of  $  for  the  term  of  his  life  payable  at  the  office  of  the 

defendant  at  to  his  executors,  administrators,  or  assigns, 

immediately  upon  receipt  of  due  proof  of  his  death,  and  it  was  thereby  provided 
that  the  annual  premium  of  S  should  be  payable  by  the  insured  on 

delivery  of  the  said  policy  and  on  the  day  of  in  each 

year  at  the  office  of  the  defendant  at  ,  or  to  its  agents  in  ex-    ' 

change  for  receipts  signed  by  its  president  or  treasurer,  until  ten  full  years' 
premiums  should  have  been  paid  or  until  the  death  of  the  insured  if  that  event 
should  sooner  occur,  and  that  the  said  policy  should  not  take  effect  unless  the 
first  premium  should  be  paid  during  the  lifetime  of  the  insured.  And  the  in- 
sured duly  paid  the  said  annual  premium  to  the  defendant  on  delivery  of  the 
said  policy  and  in  each  of  the  subsetiuent  years,  and  afterwards  and 

while  the  said  policy  remained  in  force  the  said  A  B  died,  and  due  proof  of  his 
death  was  produced  by  the  plaintiff  to  the  defendant,  and  the  said  sum  of 
$  thereupon  became  payable  by  the  defendant  to  the  plaintiff,  but 

no  part  thereof  has  been  paid.  And  the  defendant  owes  the  plaintiff  the  sum  of 
$ 

Instruction:  If  this  form  is  used,  any  warranties  or  conditions  precedent 
contained  in  the  policy  or  application  must  be  set  out,  and  the  truth  of  the 
warranties  and  performance  of  the  conditions  averred.  Copies  of  the  policy  or 
application,  or  both,  may  be  annexed  to  the  declaration,  in  which  case  such  of  the 
allegations  of  this  form  as  are  clearly  set  forth  in  such  copies  may  be  omitted; 
but  it  is  always  desirable  to  avoid  encumbering  the  record  with  bulky  copies. 

(II)  Endou'tnent  Policy.  Action  by  Insured  or  Beneficiary  {without  Copy 
of  Policy).    And  the  plaintiff  says  that  by  a  policy  dated  the  day  of 

19  made  by  the  defendant,  in  consideration  of  the  statements 
and  agreements  contained  in  the  application  therefor,  which  was  made  part  of 
the  said  policy,  and  the  annual  premium  of  $  then  paid  by  the 

plaintiff  (or  by  A  B)  to  the  defendant  and  the  like  annual  premium  so  to  be 
paid  on  the  day  of  in  every  year  thereafter  during  the 

continuance  of  the  said  policy,  the  defendant  promised  to  pay  the  sum  of 
$  to  the  plaintill  (or  the  said  A  B  the  insured  thereunder),  if  he 

should  be  living  at  the  end  of  ten  years  from  the  date  thereof,  or,  in  case  of  his 
previous  death,  upon  receipt  at  the  office  of  the  defendant  at 
of  satisfactory  proofs  of  his  death,  then  to  (the  plaintiff)  C  D,  his  wife,  the  bene- 
ficiary thereunder,  if  she  should  then  be  living,  or  otherwise  to  the  executors, 
administrators,  or  assigns  of  the  insured.  (And  it  was  thereby  declared  that 
the  said  policy  should  be  incontestable  after  one  year  from  its  date  of  issue 
except  for  non-payment  of  premium,  and  that,  after  payment  of  the  first  annual 
premium  thereon,  payment  of  any  subsequent  premium  might  be  made  within 
thirty-one  days  after  the  same  should  have  become  due,  the  policy  meanwhile 
continuing  in  force,  but  in  the  event  of  the  death  of  the  insured  during  the  said 
thirty-one  days,  the  premium,  if  unpaid,  should  be  deducted  from  the  sum 
payable  on  account  of  the  policy,  and  that,  if  the  age  of  the  insured  had  been 
misstated,  the  amount  payable  under  the  policy  should  be  such  as  the  premium 
would  have  purchased  at  the  correct  age,  and  that  the  policy  and  the  aj^pli- 
cation  therefor  should  constitute  the  entire  contract  between  the  parties,  and 
all  statements  made  by  the  insured  should  in  the  absence  of  fraud  be  deemed 
representations  and  not  warranties,  and  no  such  statement  should  avoid  the 
policy  or  be  a  defence  to  a  claim  thereunder  unless  contained  in  the  said  appli- 
cation.) And  the  plaintiff  (or  the  said  A  B)  duly  paid  the  said  annual  premiums 
to  the  defendant  in  every  year  during  the  continuance  of  the  said  policy,  and 
the  said  period  of  ton  years  elapsed,  and  the  sum  of  $  mentioned 

in  the  said  policy  thereupon  became  due  and  payable  by  the  defendant  to  the 
plaintiff  by  virtue  thereof  (or  while  the  said  policy  was  in  force  and  before  the 
end  of  the  said  ten  years  the  said  A  B  died,  and  satisfactory  proof  of  his  death 
was  produced  to  the  defendant  at  its  said  office,  and  the  sum  of  $ 
mentioned  in  the  said  policy  thereupon  became  due  and  payable  by  the  de- 
fendant to  the  plaintiff  by  virtue  thereof)  and  no  part  of  the  same  has  been  paid 
to  the  plaintiff.    And  the  defendant  owes  the  plaintiff  the  sum  of  $ 

Instruction:  This  form  is  subject  to  the  instruction  at  the  end  of  the  pre- 
ceding form. 
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4  Gray,  333. 
6  Allen,  410. 
200  Mass.  232. 
223  Mass.  568. 


Declarations  in  Actions  of  Tort. 

Instruction,  as  to  all  such  declarations:  The  ad  damnum  is  a  sufficient  allega- 
tion of  damage  in  all  cases  in  which  special  damages  are  not  claimed.  The 
latter,  if  claimed,  should  be  alleged. 


11. 


CON\'ERSION. 


And  the  plaintifT  says  that  the  defendant  converted  to  his  own  use  one  horse 
(or  the  goods  mentioned  in  the  particulars  hereto  annexed)  the  property  of 
the  plaintiff. 

!^ote.  —  Both  the  form  and  the  fiction  of  Irorer  were  abolished  by  1S51,  23,3,  §  1,  and 
conversion,  which  was  the  substance,  is  the  only  thing  left. 


1  Allen,  207. 
3  AUen,  261. 

114  Mass.  99. 

115  Mass.  403. 
117  Mass.  19.i. 
151  Mass.  547. 
154  Mass.  445. 

161  Mass.  516. 

162  Mass.  260. 
169  Mass.  576. 


12.      DECEIT. 

(a)  And  the  plaintiff  says  that  the  defendant,  by  fraudulently  representing 
to  the  plaintiff  that  ten  bags  of  coffee  were  the  property  of  the  defendant,  in- 
duced the  plaintiff  to  buy  the  same  of  him,  for  which  the  plaintiff  paid  to  the 
defendant  the  sum  of  one  hundred  dollars,  whereas  the  said  coffee  was  not  the 
property  of  the  defendant,  as  the  defendant  then  knew,  but  was  the  property 
of  A  S,  who  has  since  taken  the  same  from  the  plaintiff. 

(b)  And  the  plaintiff  says  that  the  defendant  induced  the  plaintiff  to  buy  a 
certain  horse  from  him  and  to  pay  him  three  hundred  dollars  therefor  by  fraudu- 
lently representing  to  the  plaintiff  that  the  said  horse  was  sound,  so  far  as  the 
defendant  knew,  whereas  the  said  horse  was  not  sound,  but  had  a  certain  disease 
called  ,  as  the  defendant  then  knew. 

(c)  And  the  plaintiff  says  that  the  defendant,  by  fraudulently  representing 
to  the  plaintiff  (in  writing)  that  S  C  was  a  man  possessed  of  a  large  property 
and  able  to  pay  his  debts,  (a  copy  of  which  writing  is  hereto  annexed,)  induced 
the  plaintiff  to  sell  and  deliver  to  the  said  S  C  on  credit  the  goods  mentioned 
in  the  particulars  hereto  annexed,  whereas  the  said  S  C  was  not  a  man  of 
property,  nor  able  to  pay  his  debts,  but  was  insolvent,  as  the  defendant  then 
knew,  whereby  the  plaintiff  lost  the  price  of  the  said  goods,  and  was  unable  to 
obtain  payment  therefor. 


13.      NEGLIGENCE  IN  DRIVING  A  MOTOR  VEHICLE. 

266  Mass.  424.       And  the  plaintiff  says  that  the  defendant  so  negligently  and  unskilfully 
drove  a  motor  vehicle  in  a  public  highway,  called  street,  in  Boston, 

that  by  reason  thereof  the  said  motor  vehicle  struck  the  plaintiff  who  was  then 
properly  crossing  the  said  highway  (or  a  carriage  of  the  plaintiff  in  which  he 
was  then  properly  passing  along  the  said  highway)  whereby  the  plaintiff  was 
thrown  down  and  had  his  leg  broken  and  was  otherwise  much  injured  (or  the 
said  carriage  was  broken  and  damaged  and  the  plaintiff  was  hurt,  etc.)  and  was 
prevented  from  transacting  his  business,  and  suffered  great  pain  both  of  body 
and  mind,  and  incurred  expense  for  medicine,  medical  attendance  and  nursing, 
(and  in  repairing  the  said  carriage,  and  was  deprived  of  the  use  thereof  for  a 
long  time  and  was  thereby  delayed  and  injured  in  his  business). 

14.      NEGLIGENCE  OF  RAILROAD  CORPOR.\TI0N  TOWARD   PASSENGER. 

And  the  plaintiff  says  that  he  was  a  passenger  traveling  in  a  car  managed 
by  the  defendant  upon  the  defendant's  railroad  between  A  and  B,  and,  by 
reason  of  the  negligence  of  the  defendant  in  using  an  insufficient  axle  in  the 
said  car,  the  said  axle  broke  and  the  plaintiff  was  thereby  hurt.  (Add  allegation 
of  special  damages,  as  inform  13.) 

l^ote.  —  This  form  may  be  varied  to  adapt  it  to  many  cases  by  changing  the  allegation 
as  to  the  cause  of  the  accident.  It  is  not  intended  to  restrict  a  party  to  the  statement 
of  one  cause  if  there  were  several  concurrent  causes,  and  if  the  plaintiff  is  in  doubt  which 
of  several  different  causes  occasioned  the  accident  he  may  so  declare. 


10  .\llen,  18. 
197  Mass.  374. 


15.      WANT  OF  REPAIR  OF  HIGHWAY. 


And  the  plaintiff  says  that  there  was  in  the  town  of  a  public 

highway  leading  from  to  which  the  defendants  were 

bound  to  keep  in  repair,  and  by  reason  of  the  want  of  repair  thereof  (or  a  defect 
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therein  consisting  of,  etc.),  which  the  defendants  negligently  suffered,  the  plain- 
tiff traveling  thereon  (fell  and)  was  hurt  [or  a  vehicle  in  which  the  plaintiff 
was  traveling  thereon  was  overturned  {or  if  the  accident  was  not  the  overturning 
of  the  vehicle,  state  what  took  place)  and  the  plaintiff  was  hurt  (insert  allegation 
of  special  damages)  (and  the  said  vehicle  belonging  to  the  plaintiff  was  damaged)], 
(insert  allegation  of  special  damages  relating  to  carriage,  if  any).  And  due  notice 
of  the  time,  place  and  cause  of  the  said  damage  was  given  to  the  defendants. 

f^'ote.  —  The  words  "which  the  defendants  negligently  suffered"  are  necessary,  because 
the  town  is  liable  for  the  damage  caused  by  the  want  of  repair,  under  Chap.  Hi,  §  15,  if  it 
negligently  suffered  the  want  of  repair.  A  general  allegation  of  the  notice  required  by 
Chap.  S4,  §  IS,  seems  necessary. 

16.      OBSTEUCTING  WAY. 

And  the  plaintiff  says  that  he  owned  a  piece  of  land  (describi7ig  it),  and  had 
a  way  from  the  same  over  a  certain  close  to  (here  mention  the  other  termiiius) 
and  thence  back  again,  for  himself  and  his  servants  on  foot  and  with  horses, 
cattle  and  vehicles,  and  the  defendant  wrongfully  obstructed  the  said  way. 

jVo(e.  —  Cf.  2  Chitty  PI.  (13th  Am.  ed.)  807;   Bullen  &  Leake  PI.  (1st  ed.)  251. 

17.      IMMODER.\TB  DRrVING. 

And  the  plaintiff  says  that  the  defendant  hired  of  him  a  horse  and  carriage 
to  drive  from  Boston  "to  Cambridge,  and  thence  back  to  Boston,  and  the  de- 
fendant drove  the  said  horse  so  negligently  and  unreasonably  that  the  said 
horse  became  sick  and  lame  and  was  greatly  damaged. 

^'oU^  _  Cf.  Bullen  &  Leake  PI.  (1st  ed.)  99;   Mooers  v.  Larry,  15  Gray,  451. 

18.      SL.\NDER  IMPUTING  PERJURY. 

And  the  plaintiff  says  that  the  defendant  falsely  and  maliciously  spoke  and  12  Mass.  498. 
published  of  the  plaintiff  the  words  following.    "You  swore  false  at  the  trial 
of  your  brother  John",  the  defendant  meaning  thereby  that  the  plaintiff  was 
guilty  of  perjury  in  testifying  as  a  witness  at  the  trial  of  his  brother  J  F  upon 
a  criminal  proceeding  against  him  in  the  District  Court  of  for  an 

assault  and  battery. 

Instruction:  In  actions  of  libel  and  slander,  it  is  sufficient  to  allege  that  the 
words  or  matter  complained  of  were  used  in  a  defamatory  sense,  specifying 
such  defamatory  sense,  without  a  further  statement  of  facts  to  show  that  they 
were  used  in  that  sense,  and  such  allegation  shall  be  put  in  issue  by  a  denial  of 
the  alleged  libel  or  slander.  If,  however,  the  natural  import  of  the  words  is  not 
intelligible  without  further  explanation,  or  reference  to  facts  understood  but 
not  mentioned,  or  parts  of  the  conversation  not  stated,  a  concise  and  clear  state- 
ment of  such  particulars  as  are  necessary  to  make  the  words  relied  on  intel- 
ligible to  the  court  and  jury  in  the  same  sense  in  which  they  were  spoken  may 
be  required  upon  motion  of  the  defendant. 

Note.  —  The  foregoing  instruction  changes  the  rule  followed  in  Brettun  i>.  Anthony, 
103  Mass.  37,  requiring  all  the  circumstances,  necessary  at  common  law  to  make  the 
words  spoken  slanderous  or  libellous,  to  be  set  out  in  the  inducement  of  prefritory  statement, 
followed  by  a  colloquium  or  allegation  that  the  words  were  used  of  and  concerning  those 
circumstances,  and  permits  the  simpler  form  authorized  by  the  English  Common  Law 
Procedure  Act,  1852,  §  61.  See  Chace  v.  Sherman,  119  Mass.  387.  It  is,  however,  often 
desirable  to  draw  a  declaration  containing  an  introduction  or  colloquium,  and  this  may  be 
required  on  an  application  for  particulars. 

19.      SLA>fDER  INDIRECTLY  CHARGING  A  CRIMINAL  OFFENCE. 

And  the  plaintiff  says  that  the  defendant  falsely  and  maliciously  spoke  and  5  Gray,  22^ 
published  of  the  plaintiff  the  words  following:   "Some  of  the  folks  up  your  w.ay  495"'''^' 
think  that  Henry  burned  the  store.    1  have  no  doubt  but  what  he  burned  it",  ^  ^jjj^;- ^5^- 
the  defendant  meaning  thereby  that  the  plaintiff  burned  a  building  and  goods  10  Gray,  256. 
and  chattels  therein  belonging  to  him  with  intent  to  injure  certain  insurance  ^^^j^^^'J^^- 
companies  by  whom  the  same  were  insured  at  the  time  against  loss  or  damage  97  Mass.  1'. 
by  fire. 

100  Mass.  194.  116  Mass.  482.  131  Mass.  433.  151  Mass.  567. 

101  Mass.  115.  119  Mass.  387.  137  Mass.  1.36.  1.53  Mass.  1. 

102  Mass.  139.  124  Mass.  338.  144  Mass.  38.  164  Mass.  13. 
112  -Mass.  237.  127  -Mass.  487. 

ffote.  —  This  form  is  based  on  the  facts  in  Brettun  v.  Anthony,  103  Mass.  37. 
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20.      LIBEL. 

ssMass^lli  ^"^^  *'^®  plaintiff  saj-s  that  the  defendant  falsely  and  maliciously  printed 

169  Mass'sii  and  published  (or  wrote  and  published)  of  the  plaintiff  in  a  newspaper  called 
208 Mass. 600.  the  words  following:   "He  is  a  regular  prover  in  bankruptcies",  the 

defendant  meaning  thereby  that  the  plaintiff  had  proved  and  was  in  the  habit 
of  proving  fictitious  debts  against  the  estates  of  bankrupts,  with  the  knowledge 
that  such  debts  were  fictitious:  [(or,  if  it  is  a  picture,  describe  it,  e.g.)  falsely  and 
mahciously  composed  and  published  of  the  plaintiff  and  a  court-martial  of  which 
he  was  a  member  a  lithograph  picture  and  caricature  of  the  said  court-martial 
in  which  the  plaintiff  is  represented  in  an  awkward,  ludicrous  and  contemptible 
light  and  posture  and  as  saying  of  A  B  the  respondent  then  on  trial  upon  certain 
charges  before  the  said  court-martial  the  words  following:  {here  set  out  the  u'ords) 
the  defendant  thereby  meaning  to  impute  to  the  plaintiff  low,  vulgar  and  con- 
temptible language,  views  and  motives.];  [(or,  if  it  is  a  letter) 
falsely  and  maliciously  wrote  and  published  of  the  plaintiff  in  a  letter  addressed 
to  W  D,  by  whom  the  plaintiff  was  then  employed  as  bookkeeper,  the  words  fol- 
lowing: "There  is  a  duplicity  about  your  bookkeeper  in  serving  your  interest 
in  this  affair  of  ours  which  is  sadly  too  transparent.  I  conceive  there  is  nothing 
too  base  for  him  to  be  guilty  of."] 

Note.  —  The  first  of  these  forms  for  actions  of  libel  is  taken  from  Bullen  &  Leake 
PI.  (1st  ed.)  179,  180;  the  second  from  Ellis  v.  ICimball,  16  Pick.  132;  and  the  third  from 
Tighe  V.  Cooper,  7  Ellis  &  Bl.  639. 

21.  TRESPASS  TO  PERSON. 

And  the  plaintiff  says  that  the  defendant  assaulted  and  beat  the  plaintiff 
(and  imprisoned  him  and  kept  him  in  prison  for  a  long  time) . 
Note.  —  Cf.  Bullen  &  Leake,  240,  241. 

22.  TRESPASS  TO  L.\ND. 

103  M^asPseo  ■'^"'^  *'^®  plaintiff  says  that  the  defendant  broke  and  entered  the  plaintiff's 
115  Mass!  56i!  close  {describing  it)  and  ploughed  up  the  soil  thereof  and  took  and  carried  away 
125  Mass.  532.    fifty  bushels  of  the  plaintiff's  corn  therefrom,  and  converted  the  same  to  his 

lo2  Mass.  532.  ^  i  j 

157  Mass.  474.     Own  USC. 

Note. —  See  also  Bullen  &  Leake  PI.  (1st  ed.)  245.  The  form  in  1851,  233  (P.  S. 
p.  979),  used  the  word  "forcibly"  as  the  older  forms  used  "with  force  and  arms"  (2  (I'hitty 
PI.  869),  but  no  real  force  is  necessary,  and  "everj-  entry  therefore  therein  mthout  the 
owner's  leave  .  .  .  is  a  trespass".  3  Bl.  Com.  208.  As  the  statute  dispenses  with  all  aver- 
ments which  the  law  does  not  require  to  be  proved  (§  7  of  this  chapter),  the  form  ought 
not  to  require  an  allegation  of  force. 

23.      PENALTY.      TREBLE   DAMAGES  FOR  INJURY  TO  AQUEDUCT. 

2  Allen,  320.  ^,j^  tj^^g  plaintiffs  say  that  they  had  an  aqueduct  {describing  it),  and  the  de- 

fendant maliciously  injured  the  same  by  cutting  off  one  of  the  pipes  thereof, 
whereby  the  defendant  became  liable  to  pay  the  plaintiffs  treble  the  amount 
of  the  damage  thereby  sustained  by  the  plaintifis,  and  the  amount  of  such 
damage  was  ten  dollars. 

Note.  —  See  Chap.  165,  §  24. 

Mixed  Action. 

24.    ejectment  under  section  nine. 

MsVats'  510        •^"'^  *^^°  plaintiff  says  that  the  defendant  is  wrongfully  in  possession  of  a 
piece  of  land  situate,  etc.,  {description)  to  which  the 

plaintiff  is  entitled  by  virtue  of  a  lease  for  a  term  not  yet  expired. 

Particulars  of  Title. 

The  premises  were  leased  by  A  B  to  the  plaintiff  (or  to  X  Y)  by  an 

indenture  dated  the  day  of  19         for  a  term  of  twenty 

years  from  the  day  of  19         (and  were  afterwards  assigned 

by  the  said  X  Y  to  the  plaintiff  by  an  indenture  dated  the  day  of 

19        for  the  unexpired  residue  of  the  said  term). 

Note.  —  This  is  the  common  law  action  of  ejectment,  not  the  action  of  summary  process 
in  wliich  no  declaration  is  required. 
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Answers  in  Abatement. 
25.    non-joinder. 

The  defendant  says  that,  if  he  is  indebted  to  the  plaintiffs  for  the  goods  men- 
tioned in  the  dechiration,  he  is  indelrtod  to  them  jointly  with  G  H,  who  is  still 
alive,  and  not  alone,  and  therefore  he  ought  not  to  be  held  to  answer  to  the 
plaintiffs'  writ. 

,Vo/e.  —  There  is  no  use  in  saj-ing  that  "the  defendant  comes",  for  ''comes"  is  only  the 
old  way  of  entering  on  the  record  the  statement  of  his  appearance.  3  Chitty  PI.  (13th  Am. 
ed.)  892,  900;   see  2  Saund.  30,  lOSa.     CJ.  BuUen  &  Leake  Pl.  (1st  ed.)  253. 

26.      MISNOMER. 

The  defendant  says  that  the  plaintiff's  name  is  John  Stiles,  and  not  James 
Stiles,  and  therefore  he  ought  not  to  be  held  to  answer  to  the  plaintiff's  writ. 

Answers  in  Actions  of  Contract. 
27.    monet  had  and  received,  or  promissory  note,  or  other  cause  of 

ACTION. 

The  defendant  denies  all  the  allegations  in  the  plaintiff's  declaration  [and 
denies  the  genuineness  of  the  supposed  signature  of  the  defendant  (or  the  said 
C  D)  to  the  promissory  note  therein  declared  on]  [and  denies  that  the  plaintiff 
(or  the  defendant)  ever  was  or  is  executor  as  alleged]  (and  denies  that  there  was 
at  the  commencement  of  tliis  action  or  is  any  such  corporation  as  the  supposed 
plaintiff) . 

l\!ote.  —  An  "answer  denying  all  the  allegations  in  the  declaration"  (Mosler  v.  Potter, 
121  Mass.  89  at  p.  90)  has  long  been  in  general  use,  and  no  one  would  use  the  old  forms  given 
in  P.  S.  at  p.  980.  The  bill  of  particulars  is  part  of  the  declaration  (§  14  of  this  chapter), 
and  so  does  not  require  special  mention  in  the  answer. 

As  to  denial  of  genuineness  of  signature,  see  §  29.     Spooner  v.  Gilmore,  136  Mass.  248. 

As  to  denial  of  representative  capacity  or  corporate  existence,  see  §  30. 

As  to  executor,  etc.,  cf.  Bullen  &  Leake  PI.  (1st  ed.)  335;  Story  PI.  (2d  ed.)  192. 
As  to  corporation,  cf.  Story  PI.  91;  Christian  Society  t.  Macomber,  3  Met.  235;  Whiton 
V.  Balch,  203  Mass.  576. 

28.      STATUTE   OF  LIMITATIONS. 

The  defendant  says  that  the  cause  of  action  mentioned  in  the  declaration  266  Mass.  543. 
did  not  accrue  within  six  years  before  the  commencement  of  this  action. 

29.      PAYMENT. 

The  defendant  says  that  he  paid  the  plaintiff  the  sum  of        _  dollars, 

which  was  the  fuU  amount  of  the  account  stated  in  the  plaintiff's  bill  of 
particulars. 

(//  there  are  several  items,  add  and  he  annexes  hereto  a  bill  of  particulars  of 
the  said  payment). 

30.      ACCOUNT  ANNE.XED.      GOODS   SOLD  AND  DELIVERED.      WORK. 

The  defendant,  as  to  the  first  ten  items  of  the  plaintiff's  bill  of  particulars, 
denies  that  the  plaintiff  sold  and  delivered  any  of  the  same  to  the  defendant. 
And  as  to  the  eleventh  item,  he  denies  that  the  price  was  to  be  more  than  ten 
dollars,  which  sum  he  has  paid. 

31.      PROMISSORY  NOTE.      ALTERNATIVE  DEFENCES. 

The  defendant  denies  that  he  made  the  said  promissory  note  as  alleged  in  the 
declaration  and  denies  the  genuineness  of  his  supposed  signature  thereto.  And, 
if  he  made  the  said  note,  the  same  was  paid. 

Note.  —  See  Swett  v.  Southworth,  125  Mass.  417;  Jewett  v.  Locke,  6  Gray,  233. 
See  also  §  37. 

32.      MINORITY. 

As  to  the  note  mentioned  in  the  plaintiff's  second  count,  the  defendant 
says  that  at  the  time  of  making  the  same  he  was  a  minor  under  the  age  of 
twenty-one. 
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33.      DURESS. 

As  to  the  contract  mentioned  in  the  plaintiff's  third  count,  the  defendant 
says  that  he  was  induced  to  make  the  same  by  the  plaintiff's  unlawfully  keeping 
him  in  prison  until  he  made  the  same. 

Note.  —  Cf.  BuUen  &  Leake  PI.  (1st  ed.)  329. 

34.      PART  PAYMENT.      TENDER. 

The  defendant  says  that  he  paid  the  note  mentioned  in  the  declaration,  ex- 
cept the  sum  of  fifty  dollars,  and,  before  the  commencement  of  this  action,  he 
tendered  to  the  plaintiff  the  said  sum  of  fifty  dollars  and  now  brings  the  same 
into  court  for  the  plaintiff. 

35.      ACCORD   AND   SATISFACTION. 

The  defendant  says  that  he  delivered  to  the  plaintiff,  and  the  plaintiff  ac- 
cepted, a  wagon,  in  full  satisfaction  of  the  note  mentioned  in  the  declaration. 

36.      RES  JUDICATA. 

The  defendant  says  that  in  the  superior  court  held  {etc.)  the  plaintiff  re- 
covered judgment  against  the  defendant  for  dollars  and 
cents  damages,  and                           dollars  and  cents  costs,  for  the 
cause  of  action  mentioned  in  the  plaintiff's  first  count. 

37.       RELEASE. 

The  defendant  says  that  the  plaintiff  by  deed  (a  copy  whereof  is  hereto  an- 
nexed) released  him  from  the  cause  of  action  mentioned  in  the  second  count. 

38.      INSURANCE. 

(o)  The  defendants  deny  that  the  said  loss  was  actually  total,  and  deny  that 
any  abandonment  was  made. 

(6)  The  defendants  say  that  the  said  vessel  was  not  seaworthy  for  the  voyage 
in  the  said  policy  mentioned  at  the  inception  of  the  said  voyage. 

(c)  The  defendants  deny  that  the  said  vessel  was  lost  while  proceeding  on  the 
voyage  in  the  said  policy  described. 

39.      EQUITABLE  DEFENCE. 

Action  for  not  fcyrwarding  goods  bij  a  specified  steamer  according  to  a  imtten 
agreement  and  sending  them  by  another  steamer,  alleged  to  he  unseaworthy,  which 
was  lost. 

The  defendant  says  that  the  plaintiff  delivered  the  goods  mentioned  in  the 
declaration  to  the  defendant  to  be  forwarded  by  the  defendant  to  L  C  B  at 
Havre  in  France  by  the  first  steamer  sailing  from  New  York  for  Havre,  and 
without  any  other  directions  from  the  plaintiff  as  to  the  steamer  by  which  they 
should  be  sent,  and  the  defendant  agreed  with  the  plaintiff  to  forward  them 
accordingly.  And  by  mistake  of  the  defendant's  agent  the  name  of  the  steamer 
J  S  was  written  in  the  bill  of  lading  and  agreement  mentioned  in  the  declaration 
in  the  supposition  that  the  said  steamer  J  S  was  the  first  steamer  sailing  from 
New  York  for  Havre  after  the  delivery  of  the  goods  as  aforesaid,  whereas  in 
fact  that  steamer  was  not  the  first  steamer  so  sailing  and  was  not  then  about  to 
sail  and  did  not  sail  from  New  York  for  Havre.  And  the  defendant  in  accord- 
ance with  the  real  agreement  made  between  the  plaintiff  and  the  defendant 
as  aforesaid  forwarded  the  said  goods  by  the  steamer  P,  which  was  the  first 
steamer  so  sailing  and  which  sailed  soon  afterwards  on  the  said  voyage  and  was 
seaworthy  at  the  commencement  thereof. 

A'o(e.  —  See  Fowle  v.  Pitt  &  Scott,  183  Mass.  351;  see  also  Steele  v.  Haddock,  10  E.\. 
643;  Bullen  &  Leake  PI.  (1st  ed.)  331. 

Answers  in  Actions  of  Tort. 
40.    conversion. 

(o)  The  defendant  denies  that  the  horse  mentioned  in  the  declaration  was 
the  property  of  the  plaintiff,  and  also  denies  that  he  converted  the  same  to  his 
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(6)  The  defendant  admits  that  the  said  horse  was  the  general  property  of  the 
plaintiff,  but  says  that  the  defendant  had  a  special  property  therein  by  reason 
of  his  having  attached  the  same  as  the  plaintiff's  property  by  virtue  of  a  writ 
(describing  it),  which  writ  was  delivered  to  the  defendant,  who  then  was  a 
deputy  sheriff  in  tlie  county  of  ,  for  service,  and  the  said  action  is 

now  pending.    And  so  the  defendant  denies  that  he  converted  the  said  horse 
to  his  own  use. 

41.      DECEIT. 

(a)  The  defendant  denies  that  he  made  the  said  representation  knowing 
that  the  same  was  not  true. 

(6)  The  defendant  denies  that  the  said  horse  was  unsound,  as  alleged  in  the 
declaration. 

(c)  The  defendant  denies  that  he  made  the  representation  alleged  in  the 
declaration.  And  the  defendant  also  says  that  the  said  coffee  was  the  de- 
fendant's property,  and  that  he  had  a  right  to  sell  the  same. 

42.  OBSTRUCTING   WAY. 

(n)  The  defendant  denies  that  the  plaintiff  had  a  right  of  way  as  set  out  in 
the  declaration. 

(b)  The  defendant  denies  that  he  obstructed  the  said  way  as  alleged  in  the 
declaration. 

43.  SL.^NDER   OR   LIBEL. 

The  defendant  denies  that  he  accused  the  plaintiff  of  the  crime  of  perjury  as  3  Alien.  69. 
alleged  in  the  first  count.  6  Alien,  406. 

And  answering  the  second  count,  the  defendant  says  that  (the  plaintiff  feloni- 
ously stole  ten  dollars  the  property  of  S  T  and  so)  the  words  alleged  to  have  been 
written  (or  spoken)  and  published  of  the  plaintiff  by  the  defendant  were  true. 

A'ote.  —  The  clause  in  parenthese.s  at  the  beginning  of  the  answer  to  the  second  count 
might  be  omitted.     McLaughlin  v.  Cowley,  127  Mass.  316. 

44.      ASSAULT  AND  BATTERY. 

(a)  The  defendant  says  that  the  plaintiff  first  assaulted  him,  and  he  there- 
upon necessarily  committed  the  alleged  assault  in  his  own  defence. 

(b)  The  defendant  says  that  tlie  plaintiff  was  his  apprentice  and  deserted 
and  ran  away  from  his  service,  and  the  defendant  lawfully  retook  and  restrained 
the  plaintiff,  using  no  more  force  than  was  necessary. 

45.      TRESPASS  QUARE  CLAUSUM. 

The  defendant  says  that  a  part  of  the  close  mentioned  in  the  plaintiff's  writ 
was  the  soil  and  freehold  of  tlie  defendant,  the  same  being  described  as  follows, 
etc.  And  he  denies  that  he  broke  or  entered  any  part  of  said  close,  except  the 
part  above  described. 

Replications. 

46.    limitations. 

(a)  The  plaintiff  says  that  within  six  years  before  the  commencement  of 
this  action  the  defendant  in  a  writing  signed  by  him  (or  his  agent  A  B),  a  copy 
whereof  is  hereto  annexed  (or  by  part  payment  on  account  of  the  moneys  then 
due)  acknowledged  that  the  debt  mentioned  in  the  declaration  remained  due 
and  unpaid. 

(h)  The  plaintiff  says  that  during  the  six  years  next  before  the  commencement 
of  this  action  the  defendant  resided  out  of  this  commonwealth  for  three  years. 

A'ole.  —  The  form  in  P.  S.,  p.  981,  is  changed  because  the  statute  then  in  force,  P.  S.  197, 
§  11,  was  changed  by  R.  L.  202,  §  9.     «ee  Chap.  260,  §  9. 

47.     Minority. 

The  plaintiff  says  that  the  articles  mentioned  in  his  bill  of  particulars  were 
necessaries  for  the  defendant  and  suitable  to  his  estate  and  degree. 
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CHAPTER    232 

SET-OFF  AND   TENDER. 


Sect. 

SET-OFF. 

1.  Set-off,  when  allowed. 

2.  Set-off  of  bonds,  etc. 

3.  Several  plaintiffs  or  defendants. 

4.  Assignment  of  claim. 

5.  Actions  by  trustee. 

6.  Actions    by    or    against    executors    or 

administrators. 

7.  Form  of  judgment  against  executor,  etc. 


Sect. 
S.  Declaration  in  set-off. 
9.  Filing  of  declaration. 

10.  Limitations  in  bar. 

11.  Judgment. 

TENDER. 

12.  Payment  or  tender. 

13.  Acceptance  of  tender. 

14.  Tender  in  lien  cases. 


Set-off,  when 
allowed. 
1730-1,7,  §  1. 
1732-3,  12,  §  1 
1734-5,  4. 
1742-3,  19,  §  1, 
1784.  28,  §  12. 
1793.  75,  §  4. 
R.  S.  96, 
H  1-5,  7. 
G.  S.  130, 
§§  1-5,  7. 
P.  S.  168. 
§§1-5,7. 


SET-OFF. 

Section  1.     If  at  the  commencement  of  an  action  upon  a  judgment  1 

or  upon  a  contract,  express  or  implied,  for  property  sold,  for  money  2 

paid,  for  money  had  and  received,  for  services  performed  and  for  an  3 

amount  which  is  liquidated  or  may  be  ascertained  by  calculation,  the  4 

defendant  has  in  his  own  right  a  claim  against  the  plaintiff  such  as  is  5 

hereinbefore  mentioned  or  such  a  claim  which  has  been  assigned  to  6 

him  with  notice  thereof  to  the  plaintiff,  it  may  be  set  off  against  the  7 

plaintiff's  claim  as  hereinafter  provided.  8 


R.  L.  174.  §  1. 
17  Mass.  66. 

5  Pick.  223,  312. 

3  Met.  520. 

4  Met.  430. 

6  Met.  7. 

9  Met.  39.  341, 367. 

11  Met.  129. 

12  Met.  567. 

13  Met.  132. 
3  Gray,  502. 
3  Allen,  111. 

5  Allen,  36. 
9  Allen,  192. 

,97  Mass.  502. 


103  Mass. 
114  Mass. 
119  Mass 

122  Mass. 

123  Mass. 

124  Mass. 
127  Mass. 

129  Mass. 

130  Mass. 

131  Mass. 
137  Mass. 

151  Mass. 

152  Mass. 

153  Mass. 


556. 

24. 

397. 

553. 

598. 

470. 

394. 

234. 

352,  424. 

277. 

181. 

204. 

108.  260. 

544. 


176  Mass.  46. 
180  Mass.  194. 
192  Mass.  511. 
201  Mass.  123. 
208  Mass.  593. 
212  Mass.  459. 
215  Mass.  403. 
233  Mass.  32. 

240  Mass.  162. 

241  Mass.  50. 
249  Mass.  14.  401. 

251  Mass.  196,  514. 

252  Mass.  574. 

Op.  A.  G.  (1920)  265. 


Section  2.     If  the  claim  which  is  set  off  is  founded  on  a  bond  or     1 
other  contract  having  a  penaltv,  no  more  shall  be  set  off  than  the  amount    2 

3 

4  Met.  430.  251  Mass.  514. 


Set-off  of 

bonds,  etc. 

R.  S.  96,  §  6. 

G.  S.  130,  5  6.  -i    1  1       J 

P.  s.  168,  §  6.    equitably  due. 

R.  L.  174,  § 


Several  plain- 
tiffs or 
defendants. 
R.  S.96.  §§S,  9. 
G.  S.  130, 
§§8,9. 

P.  S.  168,  §§  8, 
9. 

R.  L.  174,  §  3. 
11  Mass.  140. 
1  Met.  80. 


Section  3.  If  there  are  several  plaintiffs  or  defendants,  the  claim 
set  off  shall  be  due  from  all  of  the  plaintiff's  jointly  and  to  all  of  the 
defendants  jointly,  except  that  in  an  action  by  or  against  partners,  one 
of  whom  is  a  dormant  partner,  a  claim  due  to  or  from  the  person  with 
whom  the  contract  was  made  may  be  set  oft'  as  though  such  dormant 
partner  were  not  a  party  to  the  action. 

5  Allen.  371.  172  Mass.  516.  240  Mass.  162. 

168  Mass.  537.  239  Mass.  272. 


Assignment 
of  claim. 
R.  S.  96,  §  10. 
G.  S.  130.  §  10. 
P.  S.  168,  §  10. 
R.  L.  174,  §  4. 
12  Mass.  193. 


Section  4.     If  at  the  commencement  of  an  action  the  defendant  1 

has  notice  that  the  claim  declared  on  has  been  assigned,  he  shall  not  set  2 

off'  a  claim  against  the  original  creditor  which  was  acquired  after  such  3 

notice.  4 


14  Mass.  291. 

15  Gray,  541. 


129  Mass.  234. 
151  Mass.  338. 


244  Mass.  134. 
249  Mass.  14. 
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1  Section  5.     In  an  action  brought  by  one  person  in  trust  or  for  the  Actions  by 

2  use  or  benefit  of  another,  the  defendant  may  set  off  a  claim  against  the  r"I.^96,  §  ii. 

3  beneficiary. 

G.  .S.  130.  §  11.  R.  L.  174.  |  5.  125  Mass.  571.  192  Mass.  511. 

P.  S.  168,  §11.  7  Gush.  217.  135  Mass.  558.  216  Mass.  296. 

1  Section  6.     In  an  action  by  or  against  an  executor,  administrator  Actions  by 

2  or  other  person  in  a  representative  capacity,  the  defendant  may  set  off  eL^u'tOTs'or 

3  a  claim  due  to  or  from  the  testator,  intestate  or  person  represented,  ii''s'.°96?§§°i2, 

4  respectively;   but  he  shall  not  set  off  a  claim  due  in  his  own  right  to  or  G'g'^i3o  §§12 

5  from  the  executor,  administrator  or  other  person  who  sues  or  defends  i,*c'^„o  j.,o 

•  .  ..  1*1  1'1  11  1*  1^.  O.    loo,    8S  l^r 

6  in  a  representative  capacity,  nor  a  claim  which  did  not  belong  to  him  at  h,  15. 

7  the  death  of  the  testator  or  intestate. 

R.  L.  174,  §  6.  4  Grav,  284.  151  Mass.  204. 

9  Pick.  37.  7  Grav,  170.  153  Mass.  544. 

2  Met.  255.  11  Allen,  101.  225  Mass.  458. 

6  Met.  537.  146  Mass.  333.  Op.  A.  G.  (1920)  265. 

9  Met.  509. 

1  Section  7.     If,  upon  such  set-off  against  an  executor  or  adminis-  Form  of  jud«- 

2  trator,  a  balance  is  found  due  to  the  defendant,  the  judgment  therefor  MecutOT!™tc. 

3  shall  be  in  the  same  form  and  have  the  same  effect  as  if  the  action  had  g!  s.  i3b,S'^i3- 

4  been  commenced  by  the  defendant. 

p.  S.  168,  §  13.  R.  L.  174,  §  7. 

1  Section  S.     If  the  defendant  relies  on  a  claim  of  set-off,  he  shall  Declaration 

2  file  a  declaration  in  set-off  which,  with  the  subsequent  pleadings  relative  1730-1, 7,  §  2. 

3  thereto,  shall  be  governed  by  the  same  rules  as  if  an  action  had  been  1742-3!  19,  §"2. 

1  7  fill     OQ     &   1  *^ 

4  brought  thereon;    and  the  plaintiff  shall  be  entitled  to  every  defence  1793] 75!  §4" 

5  thereto,  which  he  might  have  had  in  an  action  against  himself.     After  f7'.^i'9^|'4.^^  ^^' 

6  such  declaration  in  set-oft'  has  been  filed,  the  plaintiff'  shall  not  discon-  {gj^!  312]  1 37! 

7  tinue  his  action  without  the  consent  of  the  defendant. 

G.  S.  130,  §§  10,  3  Met.  409.  9  Allen,  192. 

17,21.  2  Grav,  260.  112  Mass.  22. 

P.  S.  108,  §§  16.  7  Gray,  191.  116  Mass.  283. 

17,21.  4  Allen,  498.  228  Mass.  390. 

R.  L.  174,  §  8.  5  .Vllen,  36.  235  Mass.  304. 

1  Section  9.     In  the  supreme  judicial  and  superior  courts,  a  declara-  Filing  of 

2  tion  in  set-off  shall  be  filed  with  the  answer.    In  the  municipal  court  of  ula^i.  '7.°i  2. 

3  the  city  of  Boston,  it  may  be  filed  at  any  time  during  the  sitting  at  which  J742-.3;  i9,S"2. 

4  the  writ  is  returnable,  or  within  such  further  time  as  the  court  may  allow.  J^gg;  |?;  1 1'- 

5  In  other  district  courts,  it  shall  be  filed  when  the  action  is  entered,  or  f^  ^-  ^^-  5§  16. 

6  within  such  further  time  as  the  court  allows. 

1851,  233,  §  47.  1878.  170.  1917,  326. 

1852,  312,  §  37.  P.  S.  168.  §§  16,  22.  126  Mass.  399. 
G.  S.  130,  §§  16,  22.  R.  L.  174,  §9.  177  Mass.  397. 
1870,  330,  §  3. 

1  Section  10.     The  provisions  of  law  relative  to  the  limitation  of  ?;,'bjjr*''°°^ 

2  actions  shall  applv  to  declarations  in  set-off,  and  the  time  limited  shall  i^gs,  75.  §  4. 

.11  1     :•  1  /.I  •  1  1  1     •       -fp     18.34.  182,  §  4. 

6  be  computed  from  the  commencement  of  the  action  by  the  plaintiff,  r  s.  90. 520; 

4  This  section  shall  apply  to  actions  brought  by  the  commonwealth  or  g"  s  130.  §  is; 

5  for  its  benefit.  155,  §§  is,  .19. 

P.  S.  168.  §  18;  R.  L.  174,  §  10.  4  Gray,  385.  107  Mass.  285. 

197,  §§20,  21.  18  Pick.  521.  11  Allen,  101.  135  Mass.  558. 

1  Section  11.    Judgment  in  an  action  in  which  a  declaration  in  set-off  {"y^^"*-.  j 

2  has  been  filed  shall  be  rendered  in  favor  of  the  party  to  whom  a  balance  1734-5,4.  §  1. 

3  is  found  due  for  the  amount  of  such  balance,  with  costs.    If  the  amounts  i784, 2'9,  §'12. ' 

4  found  due  to  the  respective  parties  are  equal,  judgment  shall  be  rendered  23.       ' 
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G.s.  130,  §519,  in  favor  of  each  for  such  amounts  and  an  entry  shall  be  made  that  the 


20,  22 

1878,  170. 

P.  S.  IBS,  §§19, 

20,  22. 

R.  L.  174,  §  11. 

1917,  326. 

1931,426, 

§  101. 

10  Gush.  312. 

4  Gray,  511. 

1  AUen,  292. 


judgments  are  satisfied  by  the  set-off,  with  costs  to  either  party,  or  with- 
out costs,  as  the  court  orders.  If,  on  the  set-off  in  an  action  upon  a  claim 
assigned  to  the  plaintiff  before  action  is  brought,  a  balance  is  found  due  to 
the  defendant,  or  if  a  balance  is  found  due  from  any  person  other  than 
the  plaintiff,  judgment  shall  not  be  rendered  against  the  plaintiff  for  10 
the  balance.  11 

130  Mass.  447.  229  Mass.  72.  230  Mass.  160.  248  Mass.  68. 


Payment  or 

tender. 

1830,  85,  55  1. 

2;   128. 

R.  S.  100, 

§§  14-16. 

G.S.  130,  5523, 

25. 

P. S. 168, §5 23- 

25. 

R.  L.  174,  §  12 

17  Pick.  366. 

10  Gray,  351. 

11  Allen,  527. 
98  Mass.  528. 
130  Mass.  277. 
162  Mass.  275. 
165  Mass.  132. 


TENDER. 

Section  12.  The  payment  or  tender  of  payment  of  the  whole  amount 
due  on  a  contract  for  the  payment  of  money  after  it  is  due  and  payable 
and  before  action  is  commenced  shall,  if  pleaded,  have  the  same  effect 
as  if  made  at  the  time  provided  in  the  contract.  Such  payment  or  tender 
may  also  be  made  after  action  has  been  commenced  and  at  least  four  days 
before  the  return  day  of  the  writ,  with  costs  to  the  time  of  payment  or 
tender.  The  tender  last  mentioned  may  be  made  to  the  plaintiff  or  to 
his  attorney  in  the  action,  and,  if  not  accepted,  the  defendant  may  avail 
himself  of  the  tender  in  defence  in  like  manner  as  if  made  before  the  com- 
mencement of  the  action,  bringing  into  court  the  amount  so  tendered. 


181  Mass. 


263  Mass.  206. 


1  Op.  A.  G.  510. 


Acceptance  SECTION  13.     If  such  tender  is  accepted,  the  plaintiff  or  his  attorney 

R^FiibS^i?  sli^l''  ^*  *^^^  request  of  the  defendant,  sign  a  certificate  or  notice  thereof 
G.  s'.  i3o;  §  26^  to  the  officer  who  has  the  writ,  and  deliver  it  to  the  defendant;   and  if 
R.L.  m,Vi3.  any  further  costs  are  incurred  for  a  service  made  by  the  officer  after 
the  tender  and  before  he  receives  notice  thereof,  the  defendant  shall  pay 
the  same  to  the  officer,  or  the  tender  shall  be  invalid. 


Tender  in 
lien  cases. 


1 

2 
3 
4 
5 
6 
7 
8 
9 
10 


1 
2 

3 

4 


lien  cases  SECTION  14.     A  pcrsou  upon  whosc  property  a  lien  is  claimed  may     1 

1,878, 205:  ^  ^^   ^jjjjg  jn  any  proceeding  a  tender  or  an  offer  of  judgment  relating  thereto    2 
R.'L.  174,  §  14.  Jn  like  manner  and  with  like  effect  as  in  matters  of  contract.  3 
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WITNESSES. 

1  Section  1.    A  clerk  of  a  court  of  record,  a  notary  public  or  a  justice 

2  of  the  peace  may  i.ssue  summonses  for  witnesses  in  all  cases  pending 

3  before  courts,  magistrates,  auditors,  referees,  arbitrators  or  other  persons 

4  authorized  to  examine  witnesses;  but  a  notary  public  or  a  justice  of  the 

5  peace  shall  not  issue  summonses  for  witnesses  in  criminal  cases  except 

6  upon  request  of  the  attorney  general,  district  attorney  or  other  person 

7  who  acts  in  the  case  in  behalf  of  the  commonwealth  or  of  the  defendant. 

8  If  the  summons  is  issued  at  the  request  of  the  defendant  that  fact  shall 

9  be  stated  therein.    The  summons  shall  be  in  the  form  heretofore  adopted 

10  and  commonly  used,  but  may  be  altered  from  time  to  time  like  other 

11  writs. 

R.  L.  175,  5  1.  1923,  2G3.  1931,  394,  §  190.  2G0  Mass.  460. 


witnesses, 
how  sum- 
moned. 
1701-2.  .5.  §  4- 
1743-4,  24,  §  1. 

1783.  42, 
§5;  51,  5  2. 

1784,  28, 
§§5.6. 
1791.  53,  §6. 
R.  S.  85,  §  38: 
94.  §1;96.  §2S. 
C!.  S.  131,  §  1. 
P.  .S.  169.  §  1. 
1SS4,  247. 
1883,  141. 
1889,  197. 
1896,  476. 
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Service  of 
summons. 
1826,  86,  I  5. 
R.  S.  94.  I  2. 
G.  S.  131,  §  2. 
1863.157,  §3. 
P.S.  169,  §2. 


Section  2.     Such  summons  may  be  served  in  any  county  by  an  1 

officer  qualified  to  serve  civil  process  or  by  a  disinterested  person  by  2 

exhibiting  and  reading  it  to  the  witness,  by  giving  him  a  copy  thereof  3 

or  by  leaving  such  copy  at  his  place  of  abode.  4 

R.  L.  175,  §  2. 


fendT^f  fees  SECTION  3.  No  persoH  shall  be  required  to  attend  as  a  witness  in  a  1 
c.  L^i59.  §  |-  civil  case  or  for  the  defendant  in  a  criminal  case,  unless  the  legal  fees  2 
1743-4!  24.  §i.  for  one  day's  attendance  and  for  travel  to  and  from  the  place  where  he    3 


R.  s.'  94,'  §  3.'     is  required  to  attend  are  paid  or  tendered  to  him. 


G.  S.  131,  §  3. 
P.  S.  169,  §  3. 


1885,  141. 

R.  L.  175,  S  3. 


4  Cush.  249. 
99  Mass.  177. 


nit'l'tte'nding.  SECTION  4.  If  a  person  who  has  been  duly  summoned  and  required 
1743-4' 24  S^i.  *°  attend  as  a  witness  under  the  preceding  sections  or  section  thirty- 
1784, 28, 1' 6.  seven  of  chapter  two  hundred  and  eighteen  fails,  without  a  sufficient  ex- 
G  s.  131.  §  4.  cuse,  to  attend,  he  shall  be  liable  to  the  aggrieved  party  in  tort  for  all 
r.'l.  175,  §  4.   damages  caused  by  such  failure. 

1918,  257,  §435;  285.  1919,5.  1920,2. 


Non-attend- 
ance a  con- 
tempt. 

1701-2,  5,  §  5. 
1743-4,  24,  §  1. 
1784,  28,  §  6. 
R.  S.  94,  §  5. 
1838,42. 
1856,  284,  §  9. 
1858,  93, 
§§  2,  3. 

G.  S.  131,  §5. 
P.  S.  169,  §  5. 
R.  L.  175,  §  5. 


Section  5.    Such  failure  to  attend  as  a  witness  before  a  court,  justice  1 

of  the  peace,  master  in  chancery,  master  or  auditor  appointed  by  a  2 

court,  or  the  county  commissioners,  shall  also  be  a  contempt  of  the  3 

court,  and  may  be  punished,  in  case  of  such  failure  to  attend  as  a  witness  4 

in  a  criminal  prosecution,  by  a  fine  of  not  more  than  two  hundred  dollars  5 

or  by  imprisonment  for  not  more  than  one  month  or  both,  or,  in  case  6 

of  any  other  such  failure  to  attend  as  aforesaid,  by  a  fine  of  not  more  7 

than  twenty  dollars.  8 

1926,  230;  296.  12  Cush.  320.  2  Gray,  123.  120  Mass.  118. 


Warrant 
to  compel 
attendance. 
1784,  28,  §  6. 
R.  S.  94,  §  6. 
G.  S.  131,  S  6. 
P.  S.  169,  §  6. 


Section  6.    The  court,  justice,  master  in  chancery,  master,  auditor  or  1 

county  commissioners  may  in  such  case  issue  a  warrant  to  bring  such  2 

witness  before  them  to  answer  for  the  contempt,  and  also  to  testify  in  3 

the  case  in  which  he  was  summoned.  4 

R.  L.  175,  §  6.  12  Cush.  320.  2  Gray,  410.  166  Mass.  123. 


Witnesses 
before  exec- 
utive council. 
1861,  166. 
P.  S.  169,  §  9. 
R.  L.  175,  §  7. 
3  Op.  A.  G. 
441. 


Section  7.    Witnesses  may  be  summoned  to  attend  and  testify  at  a  1 

hearing  before  the  executive  council,  or  a  committee  thereof,  as  to  mat-  2 

ters  Muthin  its  authority.    They  shall  be  summoned  in  the  same  manner,  3 

be  paid  the  same  fees  and  in  the  same  manner,  and  be  subject  to  the  4 

same  penalties  for  default,  as  witnesses  before  the  general  court.  5 


witnesses 
before  town 
officers,  com- 
missions, etc. 
1S63,  158,  §  1. 
P.  S.  169,  §  7. 
1882.267,  §  1. 
1885,  323, 
1900,  267, 
R.  L.  175, 
1906,291. 
1907,  328. 
1913,  85. 
1916,31. 
1919,  350. 
§123. 
1930,  62. 
120  Mass.  118. 


i2. 
)1. 
§8. 


Section  8.    Witnesses  may  be  summoned  to  attend  and  testify  and  1 

to  produce  books  and  papers  at  a  hearing  before  a  city  council,  or  either  2 

branch  thereof,  or  before  a  joint  or  special  committee  of  the  same  or  of  3 

either  branch  thereof,  or  before  a  board  of  selectmen,  a  board  of  police  4 

commissioners,  a  fire  commissioner  or  a  board  of  fire  commissioners,  a  5 

commissioner  of  public  safety,  a  school  board,  a  licensing  board  or  li-  6 

censing  authorities  for  the  granting  of  licenses  for  certain  non-intoxicat-  7 

ing  beverages,  as  defined  in  section  one  of  chapter  one  hundred  and  8 

thirty-eight,  a  board  of  registrars  of  voters,  the  police  commissioner  or  9 

election  commissioners  of  Boston,  the  metropolitan  district  commission,  10 

or  a  board  of  appeals  designated  or  appointed  under  section  twenty-  11 

seven  of  chapter  forty,  as  to  matters  within  their  authority;   and  such  12 
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13  witnesses  shall  be  summoned  in  the  same  manner,  be  paid  the  same  fees 

14  and  be  subject  to  the  same  penalties  for  default,  as  witnesses  in  civil 

15  cases  before  the  courts.     The  presiding  officer  of  such  council,  or  of 

16  either  branch  thereof,  or  a  member  of  any  such  committee,  board  or 

17  commission,  or  any  such  commissioner,  may  administer  oaths  to  wit- 

18  nesses  who  appear  before  such  council,   branch  thereof,  committee, 

19  board,  commission  or  commissioner,  respectively. 

1  Section  9.     If  a  witness  who  has  been  so  summoned  and  paid  or  same, 

2  tendered  the  proper  fees  fails  to  attend  in  pursuance  thereof,  the  presid-  "mnpel    ° 

3  ing  officer  of  such  city  council,  or  of  either  branch  thereof,  or  the  chairman  isb™'\T8?§  2. 

4  of  such  committee,  board  or  commission,  or  any  such  commissioner,  may  188^2',  267,  §2. 

5  issue  a  warrant  to  bring  such  witness  before  them,  to  testify  in  the  case  Jl"'^' j^j'  ||- 

6  in  which  he  was  summoned. 

120  Mass.  118. 

1  Section  10.    A  justice  of  the  supreme  judicial  or  the  superior  court.  Enforcement 

2  upon  application  of  a  tribunal  authorized  to  summon  but  not  to  compel  by  courts. 

3  the  attendance  of  witnesses  and  the  giving  of  testimony  before  it,  may,  p.  s.'ii2,'§25. 

4  in  his  discretion,  compel  the  attendance  of  such  witnesses  and  the  giving  \lll[  \lo_ 

5  of  testimony  before  any  such  tribunal,  in  the  same  manner  and  to  the  ^°l[  if|;  5  ^q. 

6  same  extent  as  before  said  courts. 

141  Mass.  307.  175  Mass.  179.  1  Op.  A.  G.  638. 


1  Section  11.     A  justice  of  the  supreme  judicial  or  the  superior  court.  Compelling 

2  upon  the  application  of  a  magistrate  or  tribunal  authorized  to  summon  testify. 

3  and  compel  the  attendance  of  witnesses  may,  in  his  discretion,  compel  p.  s.'ii2,  §25. 

4  the  giving  of  testimony  by  them  before  such  magistrate  or  tribunal,  in  J90?;  HI] 

5  the  same  manner  and  to  the  same  extent  as  before  said  courts.  ^-  ^-  '^^'  ^  ^^• 

175  Mass.  179.  185  Mass.  171. 

1  Section  12.     A  justice  of  the  peace,  upon  receipt  of  a  certificate  of  ^e°inS 

2  the  clerk  of  a  court  of  record  in  the  state  of  Maine  or  in  a  state  adjoining  "a^es  in 

,.  Ill  --i  ••  1--  I  adiommg 

3  this  commonwealth  that  a  criminal  prosecution  is  pending  in  such  court,  states. 

4  and  that  a  resident  of  the  commonwealth  is  supposed  to  be  a  material  i873,  s'lb!  §  i.' 

5  witness  therein,  shall  issue  a  summons  requiring  such  witness  to  appear  p.  s.'ii«,  §  lo. 

6  and  testify  at  the  court  in  which  such  case  is  pending.  ^'  ^'  ""■  ^  ^^' 

1  Section  13.     If  the  person  on  whom  such  summons  is  served  is  paid  ^^"^'^mdin 

2  or  tendered  double  the  fees  allowed  by  law  for  travel  and  attendance  of  i873, 319,  §  2. 

3  witnesses  in  the  supreme  judicial  court,  and  double  traveling  expenses  r.'l.  175,  §13. 

4  for  the  whole  distance  out  and  home  by  the  ordinary  traveled  route,  he 

5  shall,  if  he  neglects  without  good  cause  to  attend  as  a  witness  at  the  court 

6  named  in  such  summons,  forfeit  not  more  than  three  hundred  dollars. 

1  Section  14.     Arbitrators,  referees,  masters  and  auditors  appointed  ^f^'istcred 

2  according  to  law  may  administer  oaths  or  affirmations  to  all  persons  by  auditors, 

3  offered  as  witnesses  before  them. 

1852,54.  G.S.  131,  §7.  P.  S.  169,  §  12.  R.  L.  175,  5  14. 

1  Section  15.    The  usual  mode  of  administering  oaths  now  practiced  ^*°^st°ring 

2  in  the  commonwealth,  with  the  ceremony  of  holding  up  the  hand,  shall  o^ths.^  ^ 

3  be  observed  in  all  cases  in  which  an  oath  may  be  administered  by  law,  1797, 35,  '§  10'. 

4  except  as  provided  in  sections  sixteen  to  nineteen,  inclusive. 

G.S.  131.  §8.  p.  S.  169,  §13.  R.  L.  175,  §  15.  U  Allen,  243. 
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Same  subject.        SECTION  16.     If  R  person  to  be  sworn  declares  that  a  different  mode  1 

R.^s.' 94.' §  8. '    of  taking  the  oath  is  in  his  opinion  more  solemn  and  obligatory  than  2 

?87l,  2^2,  IT.    the  upholding  of  the  hand,  the  oath  may  be  administered  in  such  mode.  3 

p.  S.  169,  §  14.  R-  L.  175.  §  16.  6  Mass.  262. 


Affirmation. 
1743-4,  20, 
§§1,2. 


Section  17.     A  Friend  or  Quaker  when  called  on  to  take  an  oath  may     1 
solemnly  and  sincerely  affirm  under  the  penalties  of  perjury.  2 


1758-9,  18,  §§  1,  2. 
1797.  as.  §§9,  10. 
1810,  127,  5  1. 


R.  S.  94,  §  9. 
G.  S.  131,  §  10. 


P.  S.  169,  §  IS. 
R.  L.  175,  §  17. 


Same  subject.  SECTION  18.  A  pcrson  who  declares  that  he  has  conscicntious  scruplcs 
G  I  i3iS'°i'i  against  taking  an  oath  shall,  when  called  upon  for  that  purpose,  be  per- 
p.s.i69,'§  16.'  mitted  to  affirm  in  the  manner  prescribed  for  Quakers,  if  the  court  or 
3  ■Met!25'i.^  ^*'  magistrate  on  inquiry  is  satisfied  of  the  truth  of  such  declaration. 

11  Gush.  440.  113  Mass.  344. 


Persons 
other  than 
Christians, 
how  sworn 


Section  19.  A  person  believing  in  any  other  than  the  Christian  re- 
how  sworn  ligion  may  be  sworn  according  to  the  peculiar  ceremonies  of  his  religion. 
1797^35,™  10.  A.  person  not  a  believer  in  any  religion  shall  be  required  to  testify  truly 
as.  131,  §"i2.  under  the  penalties  of  perjury,  and  the  evidence  of  his  disbelief  in  the 
R.  L.\'75,\Y9.  existence  of  God  may  be  received  to  affect  his  credibility  as  a  witness. 

16  Gray,  33.  253  Mass.  152. 


1 

2 
3 
4 

1 
2 
3 
4 
5 


Competency 
of  witnesses. 
1.851,  233.  §  97; 
255.  §  3. 
1852.  312,  §  60. 


14  Gray.  1.S6. 
2  .\Ilen,  559. 
13  .\llen,  244. 
97  Mass.  171. 
113  Mass.  157. 


Section  20.  Any  person  of  sufficient  understanding,  although  a  party,  1 
may  testify  in  any  proceeding,  civil  or  criminal,  in  court  or  before  a  per-  2 
son  who  has  authority  to  receive  evidence,  except  as  follows:  3 

1856,  188.  1866,  148.  §  5;  260.  116  Mass.  227. 

1857,  305,  §  1.  1870,  393,  §  1.  142  Mass.  577. 
1859,  230.  P.  S.  169,  §  18.  238  Mass.  322. 
G.  S.  131.  §§  13,  14,  16.  R.  L.  175.  §  20.  246  Mass.  274. 
1864,304,5  1.  1911.456,  §7.  249  Mass.  51. 
1865,  207,  §  2.  101  Mass.  193.  258  Mass.  109. 

First,  Except  in  a  prosecution  begun  under  sections  one  to  ten,  in-  4 
elusive,  of  chapter  two  hundred  and  seventy-three,  neither  husband  nor  5 
wife  shall  testify  as  to  private  conversations  with  the  other.  G 


162  Mass. 

441. 

212  Mass. 

438. 

219  Mass. 

197. 

97  Mass.  '■ 

545, 

587. 

107  Mass. 

199, 

403. 

110  Mass. 

411. 

113  Mass. 

211. 

114  Mass. 

285. 

117  Mass.  90. 
121  Mass.  137. 
131  Mass.  31. 
143  Mass.  567. 
145  Mass.  289. 
152  Mass.  491. 


154  Mass.  488. 

155  Mass.  534. 
162  Mass.  412. 
177  Mass.  184. 
181  Mass.  487. 


185  Mass.  96. 
223  Mass.  451. 
230  Mass.  567. 
235  Mass.  364. 
265  Mass.  189. 


Second,  Except  as  otherwise  provided  in  section  seven  of  chapter  7 

two  hundred  and  seventy-three,  neither  husband  nor  wife  shall  be  com-  8 

pelled  to  testify  in  the  trial  of  an  indictment,  complamt  or  other  criminal  9 

proceeding  against  the  other.  10 

Third,  The  defendant  in  the  trial  of  an  indictment,  complaint  or  11 

other  cruninal  proceeding  shall,  at  his  own  request,  but  not  otherwise,  12 

be  allowed  to  testify;  but  his  neglect  or  refusal  to  testify  shall  not  create  13 

any  presumption  against  him.  1^ 


119  Mass.  312. 
123  Mass.  239,  273. 
130  Mass.  279. 
137  Mass.  98. 
140  Mass.  457. 


141  Mass.  58. 
150  Mass.  315. 
163  Mass.  411. 
175  Mass.  152. 
196  Mass.  369. 


207  Mass.  240. 
212  Mass.  209. 
255  Mass.  9. 
260  Mass.  329. 
149  U.  S.  60. 


Conviction  of 
crime  may 
be  shown  to 
affect  credi- 
bility. 

R.  S.  94,  §  56. 
1851,233,  §  97. 
1852,  312,  §  60. 
G.  S.  131,  §  13. 
1870,  393,  §  3. 
P.  S.  169,  §  19. 


Section  21.  The  conviction  of  a  witness  of  a  crime  may  be  shown 
to  affect  his  credibility,  except  as  follows: 

First,  The  record  of  his  conviction  of  a  misdemeanor  shall  not  be 
shown  for  such  purpose  after  five  years  from  the  date  on  which  sentence 
on  said  con\'iction  was  imposed,  unless  he  has  subsequently  been  con- 
victed of  a  crime  within  five  years  of  the  time  of  his  testifying. 
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7      Second,  The  record  of  his  conviction  of  a  felony  upon  which  a  fine  R  i>.  i75,  §  21. 
S  only  was  imposed,  or  a  sentence  to  a  reformatory  prison,  jail,  or  house  igultoe. 
9  of  correction,  shall  not  be  shown  for  such  purpose  after  ten  years  from  I920;  lia 

10  the  date  on  which  sentence  on  said  conviction  was  imposed,  unless  he  99'^Ma"s's^42o 

1 1  has  subsequently  been  convicted  of  a  crime  within  ten  A'ears  of  the  time  !^''  Mass.  446. 

_^       ,.,.:,.    .  *■  128  Mass.  244. 

1  2    01  his  testltymg.  137  Mass.  77. 

13  Third,  The  record  of  his  conviction  of  a  felony  upon  which  a  state  isoMass'ios! 

14  prison  sentence  was  imposed  shall  not  be  shown  for  such  purpose  after  no  Mass:  il*' 

15  ten  years  from  the  date  of  expiration  of  the  minimum  term  of  imprison-  214  MaS^Ms! 
l(i  ment  imposed  by  the  court,  unless  he  has  subsequently  been  convicted  i^o  m^ss' 264 
17  of  a  crime  within  ten  years  of  the  time  of  his  testifying. 

255  Mass.  309.  263  Mass.  356.  273  Mass.  578.  1  Op.  A.  G.  499. 

1  Section  22.     A  party  who  calls  the  adverse  party  as  a  witness  shall  be  Cross- 

2  allowed  to  cross-examine  him.  of'aav"rse°° 

1870,  393,  §  4.  198  Mass.  306.  212  Mass.  335.  266  Mass.  374.  pi^ny. 

P.  S.  1U9.  §  20.  202  Mass.  506.  251  Mass.  109.  267  Mass.  501. 

R.  L.  175,  §  22.  208  Mass.  270.  259  Mass.  46.  273  Mass.  578. 
185  Mass.  427. 

1  Section  23.     The  party  who  produces  a  witness  shall  not  impeach  Party  not 

2  his  credit  by  evidence  of  bad  character,  but  may  contradict  him  by  other  own'witn'ess. 

3  evidence,  and  may  also  prove  that  he  has  made  at  other  times  statements  R'i^'iM^§  22. 

4  inconsistent  with  his  present  testimony;   but  before  proof  of  such  incon-  fdo^Masf ' I26*" 

5  sistent  statements  is  given,  the  circumstances  thereof  sufficient  to  desitj-  J?^  Mass.  149. 

1  •        1  •  1      11    1  -1  1  •  1    ,         lis  Mass.  524. 

fa  nate  the  particular  occasion  shall  l)e  mentioned  to  the  witness,  and  he  121  Mass.  433. 

7  shall  be  asked  if  he  has  made  such  statements,  and,  if  so,  shall  be  allowed  i3i  Mass.'  283. 

8  to  explain  them. 

133  Mass,  407.  176  Mass.  253.  224  Mass.  229.  258  Mass.  145. 

134  Mass.  191.  185  Mass.  427.  235  Mass.  440.  259  Mass.  388. 

139  Mass.  1.  188  Mass.  484.  251  Mass.  275.  267  Mass.  501. 

140  Mass.  463.  207  Mass.  240.  252  Mass.  450.  268  Mass.  582. 
150  Mass.  330.  218  Mass.  144.  256  Mass.  452.  273  Mass.  578. 
172  Mass.  432.  219  Masa.  393. 

DEPOSITIONS. 

1  Section  24.     Depositions  may  be  taken  as  provided  in  this  chapter,  Depositions 

2  to  be  used  before  courts,  magistrates  or  other  persons  authorized  to  ii. Tgi^.Tiis. 

3  examine  witnesses,  except  in  criminal  cases. 

G.  .S.  131,  §  17.  3  Pick.  ,74.  131  Mass.  88. 

P.  S.  169,  §  23.  5  Gray,  440.  170  Mass.  498. 

R.  L.  175,  §  25.  103  Mass.  318. 

1  Section  25.     If  a  witness  or  party  whose  testimony  is  wanted  in  a  Depositions 

2  civil  cause  or  proceeding  pending  in  the  commonwealth  lives  more  than  mmbi" u)"'^ 

3  thirty  miles  from  the  jjlace  of  trial,  or  is  about  to  go  out  of  the  common-  c.^'iss."!  2. 

4  wealth  and  not  to  return  in  time  for  the  trial,  or  is  so  ill,  aged  or  infirm  as  ll^i'i'  ^*' 

5  to  make  it  probable  that  he  will  not  be  able  to  attend  at  the  trial,  his  J^||'  ^^'  |  f 

6  deposition  may  be  taken. 

R  S  94.  §  14.  P.  S.  169,  §§  24,  65.  14  Gray,  130. 

1857,  305,  5  2.  R.  L.  175,  §  26.  185  Mass.  171. 

G.  S.  131,  §§  18,  59. 

1  Section  26.     After  service  of  process  in  an  action,  or  after  a  submis-  Notice. 

2  sion  to  arbitrators  or  referees,  either  party  may  apply  to  a  justice  of  the  i69.5-6,''i5,  §  i. 

3  peace,  who  shall  issue  a  notice  to  the  adverse  party  to  appear  and  propose  Is??;  i8i,S'i. 

4  interrogatories  before  said  justice  or  any  other  justice  of  the  peace  at  the  §;  |;  laif  j't'g. 

5  time  and  place  appointed  for  taking  the  deposition. 

P.  S.  169.  §  25.  1931,  394,  §  191.  131  Mass.  88. 

1883,  252.  13  Allen,  33.  135  Mass.  586. 

R.  L.  175,  5  27.  106  .Mass.  338.  139  Mass.  294. 
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Service  of 
notice. 
1797,  35,  i  2. 
R.  S.  94. 
§§  16,  17. 


Section  27.     The  notice  may  be  served  on  the  adverse  party,  his  agent  1 

or  attorney,  and  if  there  are  several  plaintiffs  or  defendants,  on  any  of  2 

them.  3 

G.  S.  131,  §  20.  p.  S.  169,  §  26.  R.  L.  175,  §  28.  7  Pick.  137. 


Manner  of  SECTION  28.    The  noticc  shall  be  served  by  delivering  an  attested 

1695-6, 15, ^§  1.  copy  thereof  to  the  person  to  be  notified,  or  by  leaving  such  copy  at  his 
R.^l:  ll;  1 18.  place  of  abode,  not  less  than  twenty-four  hours  before  the  time  appointed 
pl.'i"9,'/27^'  for  taking  the  deposition,  and  also  allowing  not  less  time  than  at  the  rate 
T^Mit'liv.^  ^^-  of  one  day,  Sundays  excluded,  for  every  twenty  miles'  travel  to  the  place 
?fi-|"M'i*«i     appointed. 

182  Mass.  541.       f  i^  220  Mass.  494. 


Verbal  notice. 
Notice  not 
necessary 
under  certain 
circumstances. 
1817,  181,  S  1. 
R.  S.  94,  §  19. 


Section  29.  The  justice  who  takes  the  deposition  may  give  a  verbal 
instead  of  the  written  notice.  If  the  adverse  party  or  his  attorney  in 
writing  waives  notice,  or  if  the  defendant  does  not  enter  his  appearance  in 
the  action  within  the  time  required  by  law,  no  notice  shall  be  required. 

G  S  131,  §  22.  1883,  188,  §  1.  1931,  394,  §  192. 

P.'  S.'  169,  .§  28.  R.  L.  175,  §  30. 


Deponent, 
how  sworn 
and  examined. 
1695-6,  15.  §  1. 
1797,  35,  §  3. 
R.  S.  94,  §  20. 
G.  S.  131,  §23. 
P.  S.  169,  §  29. 
R.  L.  175,  §  31, 


Section  30.  The  deponent  shall  be  sworn  or  affirmed  to  testify  the 
truth,  the  whole  truth  and  nothing  but  the  truth,  relative  to  the  cause  for 
which  the  deposition  is  taken.  He  shall  then  be  examined  by  the  justice, 
and  the  parties  if  they  think  fit,  and  his  testimony  shall  be  taken  in 
writing. 

1931,  394,  5  193.  1  Allen,  109.  8  Allen,  146. 


^/aiSnition  Section  31.    The  party  producing  the  deponent  shall  be  allowed 

R.''s"94.'§'2i.  first  to  examine  him,  either  upon  verbal  or  written  interrogatories,  on  all 
P.' s.' 169,' § s^o.'  the  points  which  he  considers  material;  the  adverse  party  may  then 
R.  L.  175, 5  32.  gj.j^j^jj^g  j^jj^  j,^  ijj-g  manner,  after  which  either  party  may  propose 


further  interrogatories. 


Manner  of 
taking  dep- 
osition. 

1695-6,  15,  I  1. 
1797,  35,  §  3. 
R.  S,  94,  §  22. 
G.  S.  131,  §  25. 


Section  32.    The  deposition  shall  be  written  by  the  justice  or  depo-  1 

nent  or  by  a  disinterested  person  in  the  presence  and  under  the  direction  2 

of  the  justice,  shall  be  carefully  read  to  or  by  the  deponent,  and  then  sub-  3 

scribed  by  him.  4 

P  S.  169.  §  31.  1931,  394,  5  194.  12  Cush.  132. 

R.  L.  175,  §  33.  5  Met.  173. 


tobeann*e%d-  SECTION  33.  The  justicc  shall  annex  to  the  deposition  a  certificate  of 
R "s'  94,'  1 23.  the  time  and  manner  of  taking  it,  the  person  at  whose  request  and  the 
p'  I'  169 '  li^'  cause  in  which  it  was  taken,  the  reason  for  taking  it,  and  that  the  adverse 
R.  L.  175,  §  34.  party  attended,  or  if  he  did  not  attend  what  notice  was  given  to  him. 

1931,  394,  §  195.  5  Met.  173.  3  Allen,  35S. 

1  Mass  73.  11  Cush.  364.  8  Allen,  146. 

20  Pick.  167.  1  Allen,  109,  475.  105  Mass.  96. 


Deposition 
to  be  sent 
to  court,  etc. 
C.  L.  158.  §  2. 
1695-6, 15,  §  1. 
1797,  35,  §  3. 
R.  S.  94,  §  24. 


Section  34.    The  deposition  shall  be  delivered  by  the  justice  to  the  1 

court,  arbitrators,  referees  or  other  persons  before  whom  the  cause  is  2 

pending,  or  shall  be  enclosed  and  sealed  by  him  and  directed  to  it  or  them,  3 
and  shall  remain  sealed  until  opened  by  it  or  them. 


G.  S.  131,  §  27. 
p.  S.  169,  §  33. 


R.  L.  175,  §  35. 
1931,  394,  §  196. 


8  Gray,  394. 
1  AUen,  475. 


Deposition 
excluded  in 
certain  cases. 


Section  35.    The  court  may  exclude  the  deposition  if  it  finds  that    1 
the  adverse  party  failed  without  fault  to  attend  the  taking  thereof,  and    2 
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3  shall  exclude  it  if  it  finds  that  the  reason  for  taking  it,  or  other  sufficient  ^^^-  ^f  |  |j 

4  cause  for  its  use,  no  longer  exists. 

G.  S.  131,  §  28.  R.  L.  175,  5  36.  131  Mass.  88. 

P.  S.  169,  §  34.  •  6  Cush.  394.    . 

1  Section  36.     Objections  to  the  competency  or  credibility  of  the  de-  objection  to 

2  ponent  and  to  the  admissibility  of  any  questions  asked  of  or  answers  ]io^lm°nt. " 

3  made  by  him  may  be  made  when  the  deposition  is  produced  in  the  as.  isi.S^tg. 

4  same  manner  as  if  he  were  personally  examined  as  a  witness  at  the  trial;  {^  'I  ^^^^  Yii 

5  but  if  a  deposition  is  taken  upon  written  interrogatories  annexed  to  a  i  ^Ij;^-  sog. 

6  commission,  all  objections  to  an  interrogatory  shall  be  made  before  the  8^Pi<-k.5i.' 

7  commission  issues,  and  unless  the  interrogatory  is  withdrawn  shall  be  2  Met.  58. ' 
S  noted  in  the  deposition,  otherwise  they  shall  not  be  allowed. 

6  Met.  270.  4  Gray.  574.  10  Gray.  360.  103  .Mass.  318. 

2  Gray,  279.  7  Gray,  418.  8  .4Uen,  577.  135  Mass.  319. 

1  Section  37.     If  a  plaintiff  discontinues  his  action  or  becomes  nonsuit,  Deposition 

2  and  another  action  is  afterward  commenced  for  the  same  cause  between  "11^001^"^ 

3  the  same  parties  or  their  respective  representatives,  depositions  lawfully  i826.°86!'yi; 

4  taken  for  the  first  action  may  be  used  in  the  second  in  the  same  manner  §!§.  m.S^sb 

5  and  subject  to  the  same  conditions  and  objections  as  if  originally  taken  p-  s.  m  §  3^ 

6  for  the  second  action,  if  the  deposition  was  duly  filed  in  the  court  in  22  picii.  309. 

7  which  the  first  action  was  pending  and  has  remained  in  the  custody  of 

8  the  court  from  the  termination  of  the  first  action  until  the  commence- 

9  ment  of  the  second. 

1  Section  38.     A  person  may  be  summoned  and  compelled  to  give  his  Compelling 

2  deposition  at  a  place  within  twenty  miles  of  his  place  of  abode,  in  like  to  testify. 

3  manner  and  under  the  same  penalties  as  are  provided  for  a  witness  before  r.^s.'  94,'  1 29. 

4  a  court. 

G.  S.  131,  §  32.  P.  S.  169,  §  38.  R.  L.  175,  §  40. 


1  Section  39.     A  person  not  a  resident  of  but  found  within  the  com-  Deposition  of 

2  monwealth  may  be  summoned  and  compelled  to  give  his  deposition  witness'com- 

3  at  any  place  within  ten  miles  of  the  place  at  which  the  summons  is  served  ?S37','236"'^' 


33. 
39. 


4  upon  him,  in  like  manner  and  under  the  same  penalties  as  he  may  be  p  l/eg'l 

5  summoned  and  compelled  to  attend  as  a  witness  before  a  court.  R-  l-  i"5.  §"41- 

1  Section  40.    The  courts  mav  make  rules  regulating  the  time  and  Courts  rnay 

2  manner  of  opening,  filing  and  safe  keeping  of  depositions,  and  the  taking  f?"-  deposi- 

3  1  .   »  n  tlODS. 

and  use  thereof. 

R.  S.  94.  §  28.  P.  S.  169,  §  37.  133  Mass.  131. 

G.  S.  131,  §  31.  R.  L.  175,  §  39.  135  Mass.  586. 

1  Section  41.    The  deposition  of  a  person  without  the  commonwealth  Depositions 

2  may  be  taken  under  a  commission  issued  to  one  or  more  competent  outside  com- 

3  persons  in  another  state  or  country  by  the  court  in  which  the  cause  is  i797"35.  §6. 

4  pending,  or  it  may  be  taken  before  a  commissioner  appointed  by  the  R^^l'gfi'sso: 

5  governor  for  that  purpose,  and  in  either  case  the  deposition  may  be  used  q  ^|'  j|f ;  1 3^ 

6  in  the  same  manner  and  subject  to  the  same  conditions  and  objections  £■  f  \*f.-  \*2^ 

-..»..,       1   ,  1-1  11  R.  L.  17d,  §  42. 

/  as  ir  it  bad  been  taken  in  the  commonwealth. 

6  Met.  270.  136  Mass.  38B.  206  Mass.  395. 

12  Gray.  26.  168  Mass.  415.  229  Mass.  435. 

103  Mass.  41. 

1  Section  42.     Unless  the  court  otherwise  orders,  a  deposition  taken  written  inter- 

2  before  commissioners  shall  be  taken  upon  written  interrogatories,  which  r.^s'°9"!'*§3V.' 
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G.  s.  131,  §  35.  shall  be  filed  in  the  clerk's  office  and  notice  thereof  given  to  the  adverse  3 

r8l3,i88,V2''  party  or  his  attorney,  and  upon  cross  interrogatories,  if  any  are  filed  by  4 

K 175;  i  43.  Jiim-"^    But  if  the  defendant  does  not  enter  his^ppearance  in  the  action  5 

within  the  time  required  by  law,  no  notice  to  him  shall  be  required.    The  6 

court  may  in  any  case  order  depositions  to  be  taken  before  commissioners,  7 

in  the  manner  provided  by  law  for  taking  the  depositions  of  witnesses  8 

within  the  commonwealth  in  actions  at  law,  or  in  such  manner  as  the  9 

court  orders,  and  in  such  cases  shall  determine  what. notice  shall  be  10 

given  to  the  adverse  party,  his  agent  or  attorney,  and  the  manner  of  serv-  1 1 

ice  thereof,  may  authorize  the  taking  of  depositions  of  witnesses  not  12 

specifically  named  in  the  commission,  and  may  limit  the  extent  of  the  13 

inquiry.    The  court  may  order  the  production  before  the  commissioner  14 

of  any  books,  instruments  or  papers  relative  to  any  matter  in  issue.  15 

Rules  of  courts       SECTION  43.     The  courts  mav  make  rules  for  the  issuing  of  commis-     1 

tor  cl6positions  •  ini  i*  i  c\ 

outside  com-      gjons,  the  filing  of  interrogatories  and  all  other  matters  relative  to  dep-    z 

monwealtn.  .  ,  -   i  i  i_l1  O 

1797, 35,  §  7.     ositions  taken  without  the  commonwealth.  o 

R.  S.  94,  §  32.  G.  S.  131,  §  36.  P.  S.  169,  §  42.  R.  L.  175,  §  44. 

depositions^"        SECTION  44.     Depositions   and   affidavits   taken   without  the   com-  1 

"fabove"         monwealth  in  any  manner  other  than  is  provided  in  the  three  preceding  2 

pro^vidld.  sections,  if  taken  before  a  notary  public  or  other  person  authorized  by  3 

§§^6,' 7.^'  the  laws  of  any  other  state  or  country  to  take  depositions,  may  be  ad-  4 

al  i3i,S^37.  mitted  or  rejected  in  the  discretion  of  the  court;    but  such  deposition  5 

R.L.\?5, !«.  or  affidavit  shall  not  be  admitted  unless  the  court  finds  that  the  adverse  6 

2^  Pick:  167;     party  had  sufficient  notice  of  the  taking  thereof  and  an  opportunity  to  7 

of  Pick  35  '     cross-examine  the  witness,  or  that  from  the  circumstances  of  the  case  it  8 

2  Met.  522.       was  impossible  to  give  him  such  notice.  9 

6  Met.  270.  12  Gray,  26.  103  Mass.  41. 

1  Cush.  449.  5  Allen,  320.  162  Mass.  137. 

9  Gray,  370.  8  Allen,  391.  229  Mass.  435. 

°r^o°ther™'  SECTION  45.     A  pcrsou  may  be  summoned  and  compelled,  in  like  1 

states        ^      manner  and  under  the  same  penalties  as  are  provided  for  a  witness  before  2 

R.  s.'94,'  §  53.    a  court,  to  give  his  deposition  in  a  cause  pending  in  a  court  of  any  other  3 

p.  I.' /eo,' M^4*.'  state  or  government.     Such  deposition  may  be  taken  before  a  justice  4 

1889;  19?:         of  the  peace  in  the  commonwealth,  or  before  a  commissioner  appointed  5 

193^394;  ^^'^  under  the  authority  of  the  state  or  government  in  which  the  action  is  6 

ii^Mien  243     pendiug.     If  the  deposition  is  taken  before  such  commissioner,  the  wit-  7 

ness  may  be  summoned  and  compelled  to  appear  before  him  by  process  8 

from  a  justice  of  the  peace  in  the  commonwealth.  9 

DEPOSITIONS  TO   PERPETUATE  TESTIMONY". 

Depositions  SECTION  46.     If  a  pcrsou  desires  to  perpetuate  his  own  testimony  or  1 

gstmiony^  34     t^c  testimony  of  another  person,  he  shall  apply  in  writing  to  two  justices  Z 

G.  s.  131.  §  39.  of  the  peace,  one  of  whom  shall  be  an  attorney  at  law,  requesting  them  3 

p.  s.'i69, 5  45.  to  take  his  deposition  or  the  deposition  of  the  person  whose  testimony  4 

193^:  394,'  ^ "'  he  desires  to  perpetuate,  and  stating  briefly  and  substantially  his  title,  5 

^  ^®*'  claim  or  interest  in  or  to  the  subject  relative  to  which  he  desires  the  evi-  G 

dence  perpetuated,  the  names  of  all  other  persons  interested  or  supposed  7 

to  be  interested  therein  and  the  name  of  the  witness  proposed  to  be  8 

examined.  " 

Notice,,.  Section  47.     The  iustices  shall  thereupon  cause  notice  of  the  time     1 

Compelling  .,01.11  »    •  1  •  j.  11  O 

testimony.        and  place  appointed  for  taking  the  deposition  to  be  given  to  all  persons    ^ 
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3  named  in  said  statement  as  interested  in  the  case,  in  the  manner  pro-  1797,  .35,  §  8. 

,     ,  .  .  .  .        1        •  1     *!•    •        ^1         1826,  86,  3  6. 

4  vided  m  sections  twenty-six  to  twenty-nine,  mclusive;    and  ir  in  the  r.  s.94. 

5  opinion  of  the  justices  no  sufficient  provision  is  made  by  law  for  ,i,'i\ini;  iIm'^'ho,  §  2. 

6  notice  to  parties  adversely  interested,  they  shall  cause  such  reasonable  ^^^io^tt' 

7  notice  to  be  given  as  they  consider  proper.    A  person  may  be  sum-  p^^g/fgg 

8  moned  and  compelled  to  give  a  deposition  in  perpetuation  of  his  testi-  « |8.|5i_! 

9  monv  in  like  manner  and  under  the  same  penalties,  as  are  provided  for  a  i9'!i'.394, 

9 199. 


10  witness  before  a  court. 

240  Mass.  546. 


§4S. 

94. 

§199. 


1  Section  48.     If  at  the  time  and  place  so  appointed  a  witness  or  a  Procedure  on 

2  person  interested  appears  and  objects,  the  justices  shall  not  take  the  taktng'"" 

3  deposition  unless  upon  hearing  the  parties  they  shall  find  that  such  flagfuas  1. 

4  testimony  may  be  material  to  the  petitioner  and,  except  when  the  wit-  ^574. 297. ^''^^ 

5  ness  himself  is  petitioner,  that  it  is  not  sought  for  the  purpose  of  dis-  j^  'l  Vflj  ^^/g 

6  covery  or  of  using  it  in  an  action  then  pending  or  thereafter  to  be  brought  i^|J|j394, 

7  against  said  witness,  and  that  the  petitioner  is  in  danger  of  losing  the 

8  same  before  it  can  be  taken  in  any  action  wherein  his  right,  title,  interest 

9  or  claim  can  be  tried.     In  all  cases  the  petitioner,  his  agent  or  attorney 

10  shall,  at  the  request  of  such  witness  or  of  a  person  interested,  be  ex- 

11  amined  on  oath  relative  to  his  reasons  for  taking  the  deposition. 

1  Section  49.     The  deponent  shall  be  sworn  and  examined,  and  his  Method 

2  deposition  shall  be  written,  read  and  subscribed  in  the  manner  provided  1797, 35!  §s^ 

3  in  sections  thirty  to  thirty-two,  inclusive;    and  the  justices  shall  sign  r'',s.'9!.^'§36; 

4  and  annex  thereto  a  certificate  of  the  name  of  the  person  at  whose  ^874-  397'  ^  *^- 

5  request  it  was  taken,  the  names  of  all  persons  who  were  notified  to  attend,  r  l/its^'so. 

0  of  all  who  attended  the  taking  thereof,  of  the  time  and  manner  of  taking  i93i.  394,' 

7  it,  and  that  it  was  taken  for  the  purpose  of  perpetuating  the  testimony  s  Met.  173. 

8  therein. 

1  Section  50.    The  deposition,  the  certificate  and  the  application  of  the  Recording 

2  petitioner  shall,  within  ninety  days  after  the  taking  of  the  deposition,  be  ofdclds'^ 

3  recorded  in  the  registry  of  deeds  in  the  county  or  district  where  the  land  "%]  ll\  5 17. 

4  lies,  if  the  deposition  relates  to  land;  otherwise,  in  the  county  or  district  I'gVf, 297'.  ^'^^' 

5  where  the  parties  or  some  of  them  reside. 

p.  S.  169,  549.  R.  L.  17.5,  §,51. 

1  Section  51.    If,  at  the  time  of  taking  such  deposition  or  afterward,  y^'^„°[ti<,n. 

2  an  action  is  pending  between  the  petitioner  and  the  persons  named  in  1797, 3.5,  §  8. 

3  his  application  or  any  of  those  who  were  notified  as  aforesaid,  or  any  §  |^4.|§3i 

4  persons  claiming  under  anv  of  said  persons,  relative  to  the  title,  claim  or  1874,297'. 

_    r  „         ,      .  1  ■        1-  •  .1  1  -i-  ^-C      i  p.  S.  169,  §  50. 

5  interest  set  forth  in  the  application,  the  deposition  or  a  certified  copy  r  l  175,  §  52. 

6  of  it  from  the  registry  of  deeds  may  be  used  in  such  action  in  the  same  ^  ^"'^-  ^* 

7  manner  and  subject  to  the  same  conditions  and  objections  as  if  it  had 

8  been  originally  taken  therefor. 

1  Section  52.    Depositions  to  perpetuate  the  testimony  of  persons  liv-  Deposit^ions^ 

2  ing  without  the  commonwealth  may  be  taken  without  the  common-  tMifmouy  of 

3  wealth  upon  a  commission  issued  by  the  .supreme  judicial  or  the  superior  coSmon°werith. 

4  court. 

R.  S.  94,  5  40.  p.  S.  169,  §  52.  3  Pick.  14. 

G.  S.  131,  §  46.  E.  L.  175,  §  53.  132  Mass.  171. 

1  Section  53.     The  person  who  desires  to  take  such  deposition  shall  ^^pp'^^^^''"" 

2  file  in  either  of  said  courts  the  application  provided  for  in  section  forty-  deposition. 
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R.  s.  94.  §  41.    six;  and  if  the  subject  of  the  proposed  deposition  relates  to  land  within  3 

p.'  I.'  iml  §  M.'  the  commonwealth,  a  copy  of  the  application  with  the  statement  therein  4 

R.  L.  175,  §  54.  gjj^jj  jjg  g]gj.j  jj^  ^j-^g  registry  of  deeds  for  the  county  or  district  where  5 

the  land  or  any  part  thereof  lies ;  otherwise,  in  the  registry  of  deeds  for  6 

the  county  or  district  where  the  parties  or  some  of  them  reside.  7 

R°s'^94  §42        Section  54.     The  court  shall  order  notice  of  such  application  and  1 

p|iM^'§54*'  statement  to  be  served  on  all  the  persons  named  therein  as  adversely  in-  2 

1882, 140.         terested,  and  living  within  the  commonwealth,  fourteen  tlays  at  least  3 

132  Mass!  171.' before  the  time  therein  appointed  for  hearing  the  parties,  and  shall  4 

order  reasonable  notice  to  be  gi\en  to  such  persons  living  without  the  5 

commonwealth.  6 

commfssion           SECTION  55.    If,  upou  hearing  the  parties  who  appear,  the  court  finds  1 

G  I'm  §49    *^^*  t'^^""^  ^^  sufficient  cause  for  taking  the  deposition,  it  shall  issue  a  com-  2 

p.  s!  169',  §  55.  mission  therefor  in  like  manner  as  for  taking  a  deposition  to  be  used  in  a  3 

cause  pending  in  the  same  court.  4 

^rtoenmter-       SECTION  56.    The  deposition  shall  be  taken  upon  written  interroga-  1 

R.  s.  94,  §  44.    tories  filed  by  the  applicant,  and  cross  interrogatories,  if  any  are  filed  2 

p.'s^iep'.  §56.  by  any  party  adversely  interested,  and  it  shall  be  taken  and  returned  3 

substantially  in  the  same  manner  as  if  taken  to  be  used  in  a  cause  pending  4 

in  the  same  coutt.  5 


R.  L.  175,  §  57. 


Ruiesof  Section  57.    The  supreme  judicial  court  may  make  rules  for  taking    1 

depositions.       dcpositions  to  pcrpctuatc  the  testimonv  of  witnesses  without  the  com-    Z 


R.  S.  94,  §  46. 


g'.  s.  is'i,  §  52.  momvealth,  taken  under  a  commission  from  the  supreme  judicial  or  the  3 

R.  L.^Ts,  §  5*8.  superior  court,  and  for  filing  or  recording  them.  4 

Use  of  such  Section  58.     Depositions  to  perpetuate  the  testimony  of  witnesses  1 

R^'s'.^i?'^  47.    which  are  taken  without  the  commonwealth  under  this  chapter  may  be  2 

p.'  s.'  169,'  §  5^9.'  used  in  like  manner  as  if  taken  within  the  commonwealth.  3 

R.  L.  175,  §  59.  3  Pick.  14. 

°er''etuite^ '°       SECTION  59.     Depositions  to  perpetuate  the  testimony  of  witnesses  1 

testimony  for     within  Or  witliout  the  commonwealth,  so  that  they  may  be  evidence  2 

ail  persons.       agaiust  all  pcrsons,  may,  after  public  notice,  be  taken  upon  a  commis-  3 

G.  s.  i3'i,  §  54.  sion  issued  by  the  supreme  judicial  court  or  the  superior  court.  4 

p.  S.  169,  §  60.  R.  L.  175,  §  60.  132  Mass.  171. 

'r''s'94'T49        Section  60.    The  person  who  desires  to  have  such  deposition  taken  1 

G.'s.  la'i,  §55.  ixiay  apply  to  either  of  said  courts  in  the  manner  provided  in  section  2 

r'.  l.  175,  §  61.  fifty-three,  and  the  proceedings  thereon  shall  be  the  same  as  are  pro\-ided  3 

in  sections  fifty-four  to  fifty-six,  inclusive.  4 

Proceedings  on       SECTION  61.    The  court  shall,  in  addition  to  the  proceedings  before  1 

application.  .  ,     ,  .  ,  ,•  i  i  •  ■      •         i*  ^'  n 

R.  s.  94,  §  50.    provided,  require  the  applicant,  upon  oath  or  otherwise,  in  its  discretion,  .:: 

p's!  169,  §'62.  to  state  the  names  of  all  persons  known  or  supposed  to  be  interested  in  3 

f32Va^ss!  17^'  the  subject  matter  of  the  application,  and  shall  in  the  commission  direct  4 

the  commissioner  or  commissioners  to  publish  in  such  newspaper  within  5 

or  without  the  commonwealth,  or  both,  or  in  such  other  manner,  as  the  6 

court  orders,  such  notice  of  the  time  and  place  of  taking  such  deposition  7 
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8  and  of  the  subject  matter  thereof  as  the  court  approves.    Such  notice 

9  shall  be  addressed  by  name  to  all  persons  who  are  known  or  supposed  to 

10  be  interested  in  the  subject  matter  of  the  application,  and  generally  to 

11  all  others,  and  shall  state  that  they  may  attend  and  propose  cross  in- 

12  terropitories  to  the  witness.    The  court  may  require  additional  personal 

13  notice  of  the  time  and  place  of  taking  and  of  the  subject  matter  of  such 

14  deposition  to  be  given  to  such  persons  and  in  such  manner  as  it  orders. 

1  Section  02.    After  such  deposition  has  been  taken,  it  shall  be  returned  Return  of 

1  1  11  ...  ii*i-i>ii  deposition. 

2  to  the  court  by  whose  order  the  commission  issued,  which,  if  the  deposi-  Htcord  in 

3  tion  is  found  to  have  been  taken  according  to  law  and  the  directions  deeds. 

4  contained  in  the  commission,  shall  order  it  to  be  recorded  within  thirty  c'.k'.vii.ioi. 

5  days  after  the  date  of  the  order  in  the  registry  of  deeds,  in  the  manner  k.l.  m.^w'. 

6  provided  in  section  fifty.  ^^^  ^^'^^^  "^• 

1  Section  03.     A  deposition  taken  and  recorded  under  the  provisions  of  Je^^sfjon'^ 

2  the  four  preceding  sections,  or  a  certified  copy  thereof  from  the  registry  ^  |- j|i^H-. 

3  of  deeds,  may  be  used  by  the  person  at  whose  request  it  was  taken,  or  p  s.  lua.'  §  64! 

4  by  any  person  who  claims  under  him,  against  any  person  whatever,  in        '      ' 

5  any  action  or  process  wherein  is  brought  in  question  the  title,  claim  or 

6  interest  set  forth  in  the  statement  upon  which  the  commission  was 

7  founded,  in  the  same  manner,  and  subject  to  the  same  conditions  and 

8  objections,  as  if  it  had  been  originally  taken  for  said  action  or  process. 

DYING   DECLARATIONS   AND   DECLARATIONS   OF   DECEASED   PERSONS. 

1  Section  64.     In  prosecutions  under  section  nineteen  of  chapter  two  pyinK  deciara- 

2  hundred  and  sevent\-two  in  which  the  death  of  a  woman  is  alleged  to  inTemTn""""" 

3  have  resulted  from  the  means  therein  described,  her  dying  declarations  i||f.  loo. 

4  shall  be  admissible  in  evidence. 

R.  L.  175.  §  65.  195  Mass.  100.  224  Mass.  229. 

153  Mass.  343.  207  Mass.  563.  245  Mass.  405. 

165  Mass.  148,  174.  213  Mass.  563.  264  Mass.  571. 

1  Section  6.5.     A  declaration  of  a  deceased  person  shall  not  be  inadmis-  Declaration 

2  sible  in  evidence  as  hear.say  if  the  court  finds  that  it  was  made  in  good  pLlon'".'"'''' 

3  faith  before  the  commencement  of  the  action  and  upon  the  personal  ^^t  ff 5;  5  gg. 

4  knowledge  of  the  declarant.  i^s  Mass!  174. 

175  Mass.  137.  210  Mass.  500,  581.  232  Mass.  183. 

180  .Mass.  187.  211  Mass.  590.  235  Mass.  428. 

183  Mass.  262.  212  .Mass.  352.  547.  236  Mass.  165. 

186  Mass.  75.  214  Mass.  366.  237  Mass.  245,  249. 

188  Mass.  38.  214,  595.  215  Mass.  50.  199,  318.  238  Mass.  475. 

190  Mass.  184,  563.  216  Mass.  51.  241  Mass.  268. 

192  Mass.  8.  52.  217  Mass.  148,  558.  243  Mass.  587. 

193  Mass.  58.  218  Mass.  205.  246  Mass.  533. 

194  Mass.  218,  560.  220  Mass.  539.  251  Mass.  512. 
196  Mass.  316.  221  Mass.  248, 304,  461.  253  Mass.  518. 
198  Mass.  109,  393.  223  Mass.  501.  255  Mass.  369. 

201  Mass.  444,  225  Mass.  68.  259  Mass.  401. 

202  Mass.  500.  226  Mass.  168,  416.  263  Mass.  401. 

203  .Mass.  273,  299.  228  Mass.  516,  563.  267  Mass.  296. 

204  Mass.  383.  229  Mass.  275,  304.  268  Mass.  69,  494. 

207  Mass.  563.  230  Mass.  347.  269  Mass.  415. 

208  Mass.  193,  221.  231  Mass.  186.  270  Mass.  204. 


1  Section  65A.     If  a  party  to  an  action  or  suit  who  has  filed  answers  to  Use  of  answers 

2  interrogatories  under  sections  si.\ty-one  to  sucty-seven,   inclusive,  of  tor'icsYnrase 

3  chapter  two  hundred  and  thirty-one  dies,  so  much  of  such  answers  as  pinTinte'ro- 

4  the  court  finds  have  been  made  upon  the  personal  knowledge  of  the  de-  fgs'i'J'sse. 

5  ceased  shall  not  be  inadmissible  as  hearsay  or  self-serving  if  offered  in 

6  evidence  in  said  action  or  suit  by  a  representative  of  the  deceased  party. 
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WITNESSES   AND   EVIDENCE. 


[Chap.  233. 


Declaration  of 
testator,  etc. 
1896,  445. 
R.  L.  175,  §  67. 
175  Mass.  137, 
177. 

180  Mass.  483. 
185  Mass.  455. 
187  Mass.  109. 
201  Mass.  444. 
206  Mass.  534. 
212  Mass.  171. 


Section  66.     If  a  cause  of  action  brought  against  an  executor  or  ad-  1 

ministrator  is  supported  by  oral  testimony  of  a  promise  or  statement  2 

made  by  the  testator  or  intestate  of  the  defendant,  evidence  of  statements,  3 

written"  or  oral,  made  by  the  decedent,  memoranda  and  entries  written  4 

by  him,  and  evidence  of  his  acts  and  habits  of  deahng  tending  to  disprove  5 

or  to  show  the  improbabihty  of  the  making  of  such  promise  or  statement,  6 

shall  be  admissible.  ' 

217  Mass.  558.  227  Mass.  584.  255  Mass.  519. 


EVIDENCE   IN   EQUITY. 

Evidence  in  SECTION  67.     Evidence  in  equity  proceedings  shall  be  taken  in  the 

i852?3i2,  §  85.  gamc  manner  as  in  actions  at  law,  unless  the  court  otherwise  orders; 
R  1: 169,'  §  66:  but  this  section  shall  not  prevent  such  use  of  affidavits  as  has  been  here- 
R.  l!  175',  §  69.  tofore  allowed. 


13  Allen,  33. 


137  Mass.  487. 


Proof  of 
attested 
instrument. 


PROOF  OF  ATTESTED  INSTRUMENT. 

Section  68.     A  signature  to  an  attested  instrument  or  writing,  except     1 
a  will,  may  be  proved  in  the  same  manner  as  if  it  were  not  attested.  2 

1897,  386.  R-  L.  175.  §  70. 


PROOF  OF   STATUTES,    LAWS,    ETC. 

Section  69.     The  records  and  judicial  proceedings  of  a  court  of  an-  1 

other  state  or  of  the  United  States  shall  be  admissible  in  evidence  in  this  2 

commonwealth,  if  authenticated  by  the  attestation  of  the  clerk  or  other  3 

:  1;  169,'  §  6?;  officer  who  has  charge  of  the  records  of  such  court  under  its  seal.  4 

R   L   175.  §  71.  12  .\llen.  98.  178  Mass.  68.  236  Mass.  446. 

S  Met.  436.  103  .Mass.  283. 

10  Allen,  485.  119  .Mass.  262. 


Records  of 
court  of  other 
state  or 
United  States, 
R.  S.  94,  §  57 
G,  '  "'  '  ' 
P 


178  Mass.  68. 
209  -Mass.  282. 


256  Mass.  598. 


Judicial  notice 
of  laws  of 
other  juris- 
dictions. 
R.  S.  94, 
§§  59-61. 


Section  70.  The  courts  shall  take  judicial  notice  of  the  law  of  the  1 
United  States  or  of  any  state,  territory  or  dependency  thereof  or  of  a  2 
foreign  countrv  whenever  the  same  shall  be  material.  3 


G.  S.  131,  §§  63-65. 
P.  S.  169,  §§71-73. 
R.  L.  175,  §§7,5-77. 
G.  L.  (ed.  of  1920) 
233,  §§71,72. 
1926,  168,  §§  1,2. 
14  Mass.  455. 
3  Pick.  293. 

7  Met.  384. 

8  Gray,  150. 


12  Gray,  244. 
4  kWen.  504. 
7  Allen,  395. 
10  Allen,  337,  485. 

99  Mass.  253. 

100  Mass.  79. 
105  Mass.  480. 
124  Mass.  85. 

135  Mass.  126,  349. 
156  Mass.  65. 


161  Mass.  111. 
170  .Mass.  356. 
193  .Mass.  588. 
244  Mass.  411. 
255  Mass.  611. 
260  Mass.  250. 
264  Mass.  414. 
270  .Mass.  559. 
272  .Mass.  189. 


Section  71.     [Repealed,  1926,  168,  §  2.] 
Section  72.    [Repe.\led,  192G,  168,  §  2.] 


Oathsbefore  SECTION  73.  All  oaths  and  affidavits  administered  or  taken  by  a 
another  state  notary  public,  duly  commissioned  and  qualified  by  authority  of  any 
i8^3,T9r'  other  state  or  government,  within  the  jurisdiction  for  which  he  is  com- 
R.L.\*75,  §78.  missioned,  and  certified  under  his  official  seal,  shall  be  as  effectual  in 

this  commonwealth  as  if  administered  or  taken  and  certified  by  a  justice 

of  the  peace  therein. 


Acts  of  in-  Section  74.     Acts  of  incorporation  shall  be  held  to  be  public  acts  and     1 

corporation.  ,  ,        i       i  i  i      •  •  •  l  O 

R.  s.  2,  §  3.       as  such  may  be  declared  on  and  given  in  evidence. 

G.  S.'s,  §5.  P.  S.  169,  §68.  R.  L.  175,  §  72.  194  Mass.  596. 
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1  Section  75.     The  printed  copies  of  all  statutes,  acts  and  resolves  of  oVd?Mi!?ei"^^' 

2  the  commonwealth,  public  or  private,  which  are  published  under  its  au-  and  by-iaws. 

3  thority,  and  copies  of  the  ordinances  of  a  city,  the  by-laws  of  a  town  or  of  R.  s'.'m',  i  58. 

4  the  rules  and  regulations  of  a  board  of  aldermen,  if  attested  by  the  clerk  p.  s.' leg,' §  eg'' 

5  of  such  city  or  town,  shall  be  admitted  as  sufficient  evidence  thereof  in  all  h.'^l.  \fs,\  1 73. 

6  courts  of  law  and  on  all  occasions.  '*"*  *'''^^-  ^^*- 

1  Section  76.     Copies  of  books,  papers,  documents  and  records  in  any  Records,  etc., 

2  department  of  the  commonwealth  or  of  any  city  or  town,  authenticated  ofcommun- 

3  by  the  attestation  of  the  officer  who  has  charge  of  the  same,  shall  be  o'town""^^ 

4  competent  evidence  in  all  cases  equally  with  the  originals  thereof;  pro-  r's.'i69!§70. 

5  vided,  that,  except  in  the  case  of  books,  papers,  documents  and  records  ^^^l-  \f^-^  1 1^ 

6  of  the  department  of  public  utilities  in  matters  relating  to  common  {l^aVatt'l/' 

7  carriers,  the  genuineness  of  the  signature  of  such  officer  shall  be  at-  175  Mass.  460. 

8  tested  by  the  secretary  of  the  commonwealth  under  its  seal  or  by  the  21s  MaS.  soi! 

9  clerk  of  such  city  or  town,  as  the  case  may  be. 

257  Mass.  580.  261  Mass.  510.  1  Op.  A.  G.  423. 


249  Mass.  511. 


1  Section  77.     Copies  from  the  records,  books  and  accounts  of  a  trust  Books,  etc.,  of 

2  company,  national  bank  or  savings  bank,  doing  business  in  the  com-  paniesand 

3  monwealth,  shall  be  competent  evidence  in  all  cases,  equally  with  the  i885.%2. 

4  originals  thereof,  if  there  is  annexed  to  such  copies  an  affidavit,  taken  Jf^L'  iis,  1 54! 

5  before  a  clerk  of  a  court  of  record  or  notary  public,  under  the  seal  of  l^^fj^gg' 

6  such  court  or  notary,  stating  that  the  affiant  is  the  officer  having  charge  i9i8, 98. 

7  of  the  original  records,  books  and  accounts,  and  that  the  copy  is  correct 

8  and  is  full  so  far  as  it  relates  to  the  subject  matter  therein  mentioned.  * 

1  Section  78.     An  entry  in  an  account  kept  in  a  book  or  by  a  card  boo*ks'^of° 

2  system  or  by  any  other  system  of  keeping  accounts,  or  a  writing  or  record,  jg'jg^gs-^'''' 

3  whether  in  the  form  of  an  entry  in  a  book  or  otherwise,  made  as  a  memo-  isso!  87.  §  1. 

4  randum  or  record  of  any  act,  transaction,  occurrence  or  event,  shall  not  218  Mass!  205! 

5  be  inadmissible  in  any  civil  proceeding  as  evidence  of  the  facts  therein  227  mIII.  ns. 

6  stated  because  it  is  transcribed  or  because  it  is  hearsay  or  self-serving,  1*1  ^m  jg"- 

7  if  the  court  finds  that  the  entry,  writing  or  record  was  made  in  good  11°  ^ass  488. 

8  faith  in  the  regular  course  of  business  and  before  the  beginning  of  the  260  Mass.  492. 

9  civil  proceeding  aforesaid  and  that  it  was  the  regular  course  of  such  273  Mass.  437 

10  business  to  make  such  memorandum  or  record  at  the  time  of  such  act, 

11  transaction,  occurrence  or  event  or  within  a  reasonable  time  thereafter. 

12  For  the  purposes  hereof,  the  word  "business",  in  addition  to  its  ordinary 

13  meaning,  shall  include  profession,  occupation  and  calling  of  every  kind. 

14  The  court,  in  its  discretion,  before  admitting  such  entry,  writing  or  record 

15  in  evidence,  may,  to  such  extent  as  it  deems  practicable  or  desirable,  but 
l(i  to  no  greater  extent  than  the  law  required  before  April  eleventh,  nineteen 

17  hundred  and  thirteen,  require  the  party  offering  the  same  to  produce  and 

18  offer  in  evidence  the  original  entry,  writing,  document  or  account  or  any 

19  other  from  which  the  entry,  writing  or  record  offered  or  the  facts  therein 

20  stated  were  transcribed  or  taken,  and  to  call  as  his  witness  any  person 

21  who  made  the  entry,  writing  or  record  offered  or  the  original  or  any 

22  other  entry,  writing,  document  or  account  from  which  the  entry,  writing 

23  or  record  offered  or  the  facts  therein  stated  were  transcribed  or  taken,  or 

24  who  has  personal  knowledge  of  the  facts  stated  in  the  entry,  writing  or 

25  record  offered.  When  any  such  entry,  writing  or  record  is  admitted, 
2(i  all  other  circumstances  of  the  making  thereof,  including  lack  of  personal 
27  knowledge  by  the  entrant  or  maker,  may  be  shown  to  affect  its  weight. 
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Records  of 
hospitals. 
1905,  3^0.  §  2. 
1908,  2t>tf. 
1912,442,  §  2. 
202  Mass.  359. 
225  Mass.  521. 
234  Mass.  480. 
236  Mass.  439. 
258  Mass.  127. 
261  Mass.  40. 


WITNESSES   AND   EVIDENCE.       JURIES.  [ChAPS.   233,  234. 


Section  79.  Records  kept  by  hospitals  under  section  seventy  of 
chapter  one  hundred  and  eleven  shall  be  admissible  as  evidence  in  the 
courts  of  the  commonwealth  so  far  as  such  records  relate  to  the  treat- 
ment and  medical  history  of  such  cases;  but  nothing  therein  contained 
shall  be  admissible  as  evidence  which  has  reference  to  the  question  of 
liability. 


263  Mass.  427. 

264  Mass.  276. 


266  Mass.  10. 
270  Mass.  189. 


271  Mass.  27,  501. 
3  Op.  A.  G.  581. 


Stenographic 
transcripts. 
1894,  424,  §  9. 
1896,  459,  §  7. 
R.  L.  175,  §  68. 
1927,332,  §  U. 
207  Mass.  390. 
222  Mass.  129. 
271  Maes.  485. 


STENOGRAPHIC   TRANSCRIPTS. 

Section  80.  Transcripts  from  stenographic  notes  duly  taken  under 
authority  of  law  in  the  supreme  judicial,  superior  or  probate  court  by  a 
stenographer  duly  appointed  for  the  purpose  and  sworn,  when  verified 
by  the  certificate  of  such  stenographer,  shall  be  admissible  as  evidence 
of  testimony  given  whenever  proof  of  such  testimony  is  otherwise  com- 
petent. 


CHAPTER    234 

JURIES. 


Sect. 

obligation  to  serve,  and  lists. 

1.  Qualifications  and  exemptions. 

2.  To  serve,  when. 

3.  Limit  of  service  in  Suffolk. 
3A.  Postponement  of  service. 

4.  Preparation  of  lists. 

5.  Printing  of  lists,  delivery  to  clerks, 

etc. 

6.  Revision  of  lists  in  cities. 

7.  Deposit  of  names  in  box. 

8.  Withdrawal  of  names. 
Publication. 


9. 


10. 
11. 
12. 
13. 
14. 
15. 

16. 


VENIBES. 

Writs  of  venire  facias. 

Service. 

Additional  venires. 

Provisions  for  Dukes  county. 

Provisions  for  Bristol. 

Jurors  from   Nantucket   and    Dukes 

county. 
Venires  in  Barnstable. 


DRAWING    AND    SUMMONING    OF    JURORS. 

17.  Drawing  of  jurors. 

18.  Drawing  of  jurors  in  cities. 

19.  Same  in  towns. 

20.  Return  of  names  to  box. 

21.  Endorsement  on  ballot. 

22.  Names  drawn  in  town  meeting. 


Sect. 

23.  Meetings  for  drawing  jurors. 

24.  Summoning  of  jurors  and  return  of 

venire. 

GENERAL   PROVISIONS. 

25.  Impanelling. 

26.  Same  in  capital  cases. 

27.  Talesmen. 

28.  Examination  of  jurors. 

29.  Peremptory  challenges. 

30.  Interest  not  to  disqualify,  when. 

31.  Objections,  when  made. 

32.  Irregularities. 

33.  Gratuities. 

34.  Jury  not  to  be  sent  out  more  than 

t\\'ice,  unless,  etc. 

35.  View  by  jury. 

PENALTIES. 

36.  Penalty  for  neglect  to  attend. 

37.  Penalty  for  improperly  putting  name 

on  jury  list. 

38.  Penalty  for  soliciting  placing  name 

on  jury  list. 

39.  Penalty  on  officers,  etc.,  for  neglect. 

40.  Penalty  in  certain  other  cases. 

41.  Penalty  for  fraud  in  drawing  jurors. 

SPECIAL    JURIES. 

42.  Special  juries  not  affected. 


OBLIG.\TION  TO  SERVE,  AND  LI.STS. 

Section  1.    A  person  qualified  to  vote  for  representatives  to  the  gen-    1 


Qualifications 

tionl."""        eral  court,  whether  a  registered  voter  or  not,  shall  be  liable  to  serve  as 
148,  §  4;' .352.    a  juror,  except  that  the  following  persons  shall  be  exempt: 
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4  The  governor;    lieutenant  governor;    members  of  the  council;   state  i784, 7,  §§2, 9. 

5  secretary;   members  and  officers  of  the  senate  and  house  of  representa-  isoiigz!  §1! 

6  tives  during  a  session  of  the  general  court;  judges  and  justices  of  a  court;  ]lol]  If'  ^  '• 

7  county  and  associate  commissioners;  clerks  of  courts  and  assistant  clerks  r'|'i8's\7: 

8  and  all  regularly  appointed  officers  of  the  courts  of  the  United  States  flilVf^- 

9  and  of  the  commonwealth;  registers  of  probate  and  insolvency;  registers  i8«^  21s,  5  8. 

10  of  deeds;    sheriffs   and   their  deputies;    constables;    marshals   of  the  isss! 93.  § 2. 

11  United  States  and  their  deputies,  and  all  other  officers  of  the  United  §"§1,2.^"' 

12  States;    attorneys  at  law;    settled  ministers  of  the  gospel;    officers  of  i874!32aH7. 

13  colleges;  preceptors  and  teachers  of  incorporated  academies;  registered  fjf  2™' 

14  practicing  physicians  and  surgeons;   persons  over  seventy  years  of  age;  jf¥' ■*?''■ 

15  persons  under  twentv-five  vears  of  age;  membersof  the  volunteer  militia;  1923"  413,' §  i.' 

16  superintendents,  officers  and  assistants  employed  in  or  about  a  state  9  Mass.  107.  ' 

17  hospital,  insane  hospital,  jail,  house  of  correction,  state  industrial  school  20Pick:  f^*' 

18  or  state  prison;   keepers  of  lighthouses;   conductors  and  engine  drivers  ^^o^^^^  69. 

19  of  railroad  trains;   teachers  in  public  schools;  enginemen  and  members  igl  Mass  453' 

20  of  the  fire  department  of  Boston,  and  of  other  cities  and  towns  in  which 

21  such  exemption  has  been  made  by  vote  of  the  city  council  or  the  Inhab- 

22  itants  of  the  town,  respectively. 

1  Section  2.    A  person  attending  and  serving  as  a  juror  in  any  court  To  serve, 

2  in  pursuance  of  a  draft  shall  not  be  liable  to  be  drawn  or  to  so  serve  b.  L'49. 

3  again  within  three  years  after  the  termination  of  such  service,  except  i694-5j24,^§6. 

4  in  Nantucket  and  Dukes  counties,  in  which  he  shall  be  so  liable  once  in  utlzloU',  H.' 

5  every  two  years. 

1756-7, 13.  §3.  1824,  119.  §1.  P.  S.  170.  §§  3,  4. 

1759-60,29,5  3.  1825,  170,  §  1.  R.  L.  176,  §  2. 

1802,  92,  §5.  R.  S.  95.  |§  12,  38.  16  Mass.  220. 

1807,  140,  §§  1,  4,  5.  G.S.  132,  5§3,  4.  S  Pick.  504. 
1812,  141,  §  2. 

1  Section  3.    Except  as  provided  in  section  three  A,  a  person  shall  not  i-imjtof 

2  serve  as  a  traverse  juror  in  Suffolk  county  more  than  thirty  days  at  s"ffi^k.'° 

3  any  sitting  of  the  court,  except  to  finish  a  case  commenced  within  that  r's.  it'.  1 1.' 

4  time,  nor  in  the  trial  of  criminal  cases  at  more  than  one  sitting  thereof  187I,  44^'  *  ^°' 

5  during  the  year. 

1879,  76.  1904,  307,  §  1.  1921,  455.  5  2 

P.  S.  170,  5  5.  1906,  257.  12S  Mass.  458. 

R.  L.  176,  §  3. 

1  Section  3A.    The  presiding  justice  at  a  sitting  of  the  court  with  Postponement 

2  juries  may,  in  his  discretion,  postpone  the  whole  or.  any  part  of  the  time  192"  455:  §  1. 

3  of  service  of  a  juror  to  a  later  day  during  the  same  or  a  subsequent  sit- 

4  ting;  and  the  presiding  justice  may  thereupon  make  an  order  that  such 

5  juror  whose  term  of  service  is  so  postponed  to  a  day  certain,  shall  attend 

6  at  the  opening  of  the  court  on  that  day,  and  thereafter,  until  he  is  di.s- 

7  charged  from  such  service.    But  no  such  juror  whose  term  of  service  or 

8  part  thereof  is  postponed  shall  be  required  to  serve  for  a  greater  number 

9  of  days  than  he  would  have  been  required  to  serve  if  such  postponement 
10  had  not  been  granted. 

1  Section  4.     The  board  of  election  commissioners  in  cities  having  Preparation 

2  such  boards,  the  board  of  registrars  of  voters  in  other  cities  and  the  ?736-7, 10,  §  1. 

3  board  of  selectmen  in  towns  shall  annually  before  July  first  prepare  a  \\*l't'  ^*' 

4  list  of  such  inhabitants  of  the  city  or  town,  qualified  as  provided  in  n''f'|°'^' 
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1756-7,  13, 
§§1,4. 
1759-60,  29, 
§§1.4. 
1784,  7,  §  2. 
1802,  92.  §  1. 
1807,  140,  §  1. 
1812,  141,  §  2. 
1822,  13,  §5. 

1824,  119,  §  2. 

1825,  176,  I  2. 
R.  S.  95,  §§4, 
34. 

G.  S.  132,  §5  6, 
21. 

1876,  207. 
P.  S.  170,  §§  6, 
23,  24. 
1891,  131. 
1897,  515,  §  1. 
R.  L.  176,  §  4. 
1907,348,  §  1. 
1924.311,  §  2. 
7  Met.  326. 
207  Mass.  259. 


Number 
on  lists. 


Decision 
in  case 
of  dispute. 
1907j  348,  5  4. 


Removal  for 
failure  to 
comply. 
1907,  348,  §  2. 


Printing  of 
lists,  delivery 
to  clerks,  etc. 
1736-7,  10, 
§§1.4. 

1741-2,  18,  §  1 
1749-50,  5, 
§§  1.4. 
1759-60,  29. 
§§1.4. 
1784.  7.  §  2. 
1802,92,  §  1. 
1807,  140,  §  1. 


section  one,  of  good  moral  character,  of  sound  judgment  and  free  from 
all  legal  exceptions,  not  exempt  from  jury  service  under  section  one  or 
two,  as  they  think  qualified  to  serve  as  jurors.  The  board  shall  not 
place  the  name  of  any  person  on  said  list  unless  such  person  is  deter- 
mined to  be  qualified  as  aforesaid  upon  the  knowledge  of  one  of  its  mem- 
bers, or  after  personal  appearance  and,  if  the  board  deems  it  necessary, 
examination  under  oath.  The  board  may  summon  persons  to  appear 
before  it  for  examinations  as  to  their  qualifications  for  jury  service  and 
may  compel  their  attendance  before  it  and  the  giving  of  testimony  in 
the  same  manner  and  to  the  same  extent  as  may  magistrates  authorized 
to  summon  and  compel  the  attendance  of  witnesses.  Such  examinations 
may  be  held  before  a  single  member  of  the  board  and  for  the  aforesaid 
purpose  each  member  may  administer  oaths.  If  the  board  elects,  such 
examination  may  be  in  the  form  of  a  questionnaire  to  be  answered  under 
oath.  The  board  may  further  investigate  by  inquiries  at  such  person's 
place  of  residence  and  of  business  or  employment,  or  by  other  means, 
his  reputation,  character  and  fitness  for  such  service.  The  chief  of  police 
or  the  police  commissioner  or  the  oflncial  having  charge  of  the  police  shall 
upon  request  give  the  board  all  possible  assistance  in  making  such  investi- 
gation. Upon  the  request  of  the  board  or  any  member  thereof,  any 
person  shall  answer  all  questions  and  give  such  information  as  he  may 
have  relating  to  the  character  or  fitness  for  jury  service  of  any  person 
concerning  whom  such  request  is  made,  which  information  shall  be  con- 
fidential. To  the  name  of  each  juror  on  said  list  shall  be  appended  his 
place  of  residence  and  of  business  or  occupation. 

Such  lists  shall  include  not  less  than  one  juror  for  every  hundred  in- 
habitants nor  more  than  one  for  every  six-ty  according  to  the  latest  cen- 
sus, state  or  national,  but  in  Nantucket  or  Dukes  county  it  may  include 
one  for  every  thirty  inhabitants.  In  no  event  "shall  a  person's  name 
appear  on  the  jury  lists  of  more  than  three  successive  years  or  on  more 
than  three  jury  lists  in  any  six  year  period. 

If  any  question  concerning  the  preparation  of  such  list  arises,  as  to 
which  the  board  of  election  commissioners,  registrars  or  selectmen  are 
equally  divided,  it  shall  be  referred,  if  arising  in  Boston,  to  the  chief 
justica  of  the  municipal  court  of  the  city  of  Boston,  or,  in  case  of  his 
absence  or  disability,  to  the  senior  justice  thereof,  and,  if  arising  in  any 
other  city  or  in  any  town,  to  the  justice  of  the  district  court  within  whose 
jurisdiction  such  city  or  town  lies,  or  in  case  of  his  absence  or  disability 
to  the  senior  special  justice  thereof,  and  his  decision  on  the  question  shall 
be  final. 

Failure  by  a  registrar  of  voters  or  election  commissioner  to  comply 
with  the  requirements  of  this  section  shall  be  sufficient  ground  for  his 
removal  from  office. 

Section  5.  Jury  lists  prepared  as  above  provided  shall  annually, 
before  August  first,  be  printed  with  the  address  and  occupation  of  each 
juror,  and  a  copy  thereof  shall  be  delivered  to  the  mayor  or  selectmen 
and  to  the  clerk  of  the  city  or  town  to  which  such  list  relates,  and  to 
the  clerks  and  assistant  clerks  of  the  supreme  judicial  and  superior 
courts  in  the  county  where  such  city  or  town  is  situated,  to  be  kept  by 
said  clerks  and  assistant  clerks  for  the  use  of  said  courts. 
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1812,  141,  §  2. 
R.  S.  95,  §  5. 

1855,  167. 

1856,  125. 

G.  S.  132.  §§7,21. 


1876.  207. 
P.  S.  170,  §§7, 
23.  24. 
1888,  123. 
1894,  514,  §  2. 


1897,  515,  §  2. 
R.  L.  176.  §  5. 
1907.  348,  §  5. 
207  Mass.  259. 
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1  Section  6.     If  a  list  prepared  as  provided  in  this  chapter  includes  ,^g^,^fi°°it'ies 

2  less  than  one  juror  for  every  one  hundred  inhabitants  of  a  city,  said  isss,  123    ' 

3  registrars  of  voters  or  board  of  election  commissioners  shall  prepare  r  l'i76',  §6'. 

4  and  submit  as  aforesaid  a  further  list  and  like  proceedings  shall  be  had  '^°^'3^^'  5^- 

5  as  in  the  case  of  the  original  list,  until  the  required  number  of  jurors  is 

6  obtained. 

1  Section  7.     The  aldermen  or  selectmen  shall  cause  the  names  on  Deposit  of 

2  the  list  as  completed  to  be  written  each  on  a  separate  ballot  and  shall  lyse-rl'io,  51. 

3  roll  or  fold  the  ballots  so  as  to  resemble  each  otlier  as  much  as  possible  §§""1.'  ^*' 

4  and  so  that  the  name  written  thereon  shall  not  be  visible  on  the  outside,  f^*f~4°'  ^' 

5  and  shall  place  the  ballots  in  a  box  kept  by  the  city  or  town  clerk  for  \f^'l  ^3. 

6  that  purpose. 

1759-60,  29.  5  1.  1812,  141,  §  2.  P.  S.  170,  |§  8,  25. 

1784,  7,  5  2.  R.  S.  95.  §  6.  1897,  515,  §  5. 

1793,  63,  5  4.  G.  S.  132,  §  8.  R  L.  176,  §  7. 

1802,  92,  §  1.  1876,  207.  1907,  348,  §  7. 

1  Section  8.     If  a  person  whose  name  has  been  so  placed  in  the  jury  withdrawal 

2  box  has  been  convicted  of  any  felony,  or  of  any  other  ofl'ence  punishable  i784.T'§  2. 

3  by  imprisonment  in  a  jail  or  house  of  correction  for  more  than  one  year,  }so=;  no.  §  2. 

4  or  is  guilty  of  gross  immorality,  or  is  found  by  the  justice  holding  court  to  g;  1;  faj.^/g. 

5  be  unqualified  or  unfit  to  serve  as  a  juror,  he  may  be  relieved  by  said  fgJJ.  Vi's^e. 

6  justice  from  sitting  in  any  case,  or  his  name  ordered  by  the  justice  to  be  fgo^^^f'  ||- 

7  stricken  from  the  jurv  list. 

1926,  193:   296. 

1  Section  9.     The  jury  lists  in  cities  shall  be  published  as  a  public  Publication 

2  document,  with  the  address  and  occupation  of  each  juror;  and  in  towns,  1397!  515!  §  4! 

3  the  list  with  the  occupation  of  each  juror  shall  be  puljlished  in  the  annual  ^'  ^'  "^'  *  ®' 

4  town  report. 

venires. 

1  Section  10.     The  clerks  of  the  supreme  judicial  and  superior  courts  Writs  of 

2  shall,  before  each  sitting  and  at  such  other  times  as  the  respective  courts  c  l  se,  §  1'. 

3  may  order,  issue  writs  of  venire  facias  for  jurors,  requiring  their  at-  Hf2!'§4';  ' 

4  tendance  on  such  day  of  the  sitting  as  the  court  may  order.    The  number  f^^i^,  is.  §  5. 

5  of  jurors  required  by  such  writs  shall  be  apportioned  among  the  cities  and  Jyj^f^jj;  5 1; 

6  towns,  as  nearly  as  may  be,  according  to  their  respective  populations. 

1759-60,29.5  5.  1820,  79,  §8.  P.  S.  170,  §§  10,  II. 

1784,7,5  1.  R.  .S.  95.  §5  13,  14.  R.  L.  176,  5  10. 

1807.  140.  5  3.  G.  S.  132,  55  10,  11.  ISO  Mass.  492. 
1817,  63,  5  3. 

1  Section  11.     The  venires  shall  be  delivered  to  the  sheriff  of  the  Service. 

2  county  to  be  transmitted  by  him  to  a  constable  in  each  of  the  cities  551,2.' 

3  and  towns  to  which  they  are  respectively  issued,  who  shall  forthwith  i699-i7oo,'i. 

4  serve  them  in  cities  on  the  board  authorized  to  draw  jurors  and  in  towns  l*^ |'  ^*'' 

5  on  the  selectmen  and  town  clerk. 

1741-2.18.5  5.  1802,92.5  2.  P.  S.  170,  55  12,  25. 

1749-50,  5,  §  5.  1807,  140,  5  4.  1897.  515,  5  7. 

1756-7,  13,  5  5.  1822,  13.  R.  L.  176,  5  11. 

1769-60,  29,  5  5.  R.  S.  95,  55  15,  35.  189  Mass.  457. 

1784,  4,  §5  1,  2;  7,  H  1,  8.  G.  S.  132,  §5  12,  22. 

1  Section  12.     Either  court  may  issue  venires  for  additional  jurors  Additional 

2  when  necessary  for  the  convenient  despatch  of  its  business.     They  1713-4,'  5. 

3  shall  be  served  and  returned,  and  the  jurors  required  to  attend  on  such  1741I2]  \s.  5  8. 

4  days,  as  the  court  orders. 

1749-50.  5,  §  8.  1759-60,29,  5  8.  R.  S.  95,  §  18.  P.  S.  170,  5  13. 

1756-7,  13,  5  8.  1807,  140,  5  7.  G.  S.  132,  5  13.  R.  L.  176,  5  12. 
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Dukl^'co^ty.       Section  13.     If  a  case  is  pending  in  the  superior  court  for  Dukes 

G  ^1'  132  5 14  county,  in  which  the  inhabitants  of  a  towTi  in  said  county  are  disquali- 

p.'s.'iTO,'  1 14.  fied  from  serving  as  jurors,  a  justice  of  the  court  may  order  the  clerk 

'  thereof  to  issue  writs  of  venire  facias  for  a  sufficient  number  of  jurors  to 

try  such  case,  from  any  town  whose  inhabitants  are  not  so  disqualified. 


Bristol'"'^'"        Section  14.    At  the  sittings  of  the  supreme  judicial  court  in  Bristol 

^''i'uo'ih    county  for  which  jurors  are  summoned  to  attend,  one  or  more  jurors 

R.  L.  176, 5 14.  from  Nantucket  county  and  at  least  four  from  Dukes  county  shall  be 

summoned,  the  venires  for  which  shall  be  issued  by  the  clerk  of  the 

courts  for  Bristol  county.    The  cost  of  their  travel  and  attendance  shall 

be  paid  by  the  counties  from  which  they  are  summoned. 


Jurors  from 
Nantucket 
and  Dukes 
county. 
1878,  151,  §3. 
P.  S.  170,  §  16. 
1891,379.  §  1. 
R.  L.  176,  §  15, 


Section  15.  For  the  trial  of  an  indictment  found  and  returned  in 
Nantucket  or  Dukes  county  for  a  capital  crime,  such  number  of  jurors 
as  a  justice  of  the  superior  court  may  order  shall  be  summoned  from 
said  counties,  respectively,  and  the  cost  of  their  travel  and  attendance 
shall  be  paid  by  the  counties  from  which  they  are  summoned. 
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B^nstaMe.  Section  16.     No  vcnircs  for  the  drawing  and  summoning  of  jurors  1 

r*l'  176  §  16  ^^^  t'^c  sitting  of  the  supreme  judicial  court  for  Barnstable  county  shall  2 

be  issued  unless  at  the  time  for  their  issue  there  shall  be  one  or  more  3 

cases  to  be  tried  thereat  by  jury.  4 


Drawing  of 

jurors. 

1807,  139.  5  5. 


DRAWING   AND   SUMMONING   OF  JURORS. 

Section  17.    All  jurors  shall  be  selected  by  drawing  ballots  from  the     1 
jury  box.  2 


R.  S.  9.1,  §  8. 
G.  S.  132,  §  15. 


P.  S.  170.  §  17. 
1897,  515,  5  7. 


R.  L.  176,  §  17. 
1919,  333,  5  19. 


1920,  2. 


Drawing  of 

jurors  in 

cities. 

1822.  13,  §  5. 

R.  S.  95.  §  35. 

G.  S.  132,  §  22. 

1876,  207. 

P.  S.  170,  §  25. 

1894,  514,  §  1. 

1897,  515,  §  7. 

R.  L.  176,  8  18. 


Section  18.  If  jurors  are  to  be  drawn  in  a  city,  the  mayor  and 
city  clerk  shall  meet  with  the  aldermen  at  its  regular  place  of  meeting. 
The  ballots  in  the  jury  box  shall  be  shaken  and  mixed  and  one  of  the 
aldermen,  designated  by  the  mayor,  shall,  without  seeing  the  names 
written  thereon,  openly  draw  a  number  of  ballots  equal  to  the  number  of 
jurors  required.  He  shall  announce  clearly  and  distinctly  the  names  of 
the  jurors  so  drawn,  and  shall  then  hand  the  ballots  drawn  by  him  to 
the  mayor,  who  shall  examine  and  verify  them.  The  mayor  shall  then 
hand  such  ballots  to  the  city  clerk,  who  shall  announce  clearly  and 
distinctly  the  names  upon  the  ballots  and  return  the  same  to  the  jury 
box,  after  making  the  endorsements  thereon  required  by  law,  and  the  11 
names  so  drawn  shall  be  recorded  as  part  of  the  proceedings  and  shall  12 
be  published  if  and  when  the  proceedings  are  published  officially.  In  13 
the  absence  of  the  mayor,  the  chairman  or  president  of  the  board  of  14 
aldermen  shall  perform  the  duties  required  of  the  mayor  by  this  section.       15 
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towM'°  Section  19.     When  jurors  are  to  be  drawm  in  a  town,  the  town  1 

1736-7, 10, 1 2.  clerk  and  selectmen  shall  meet  at  the  clerk's  oflSce  or  at  some  other  2 

public  place  appointed  for  the  purpose,  and,  if  the  clerk  is  absent,  the  3 

selectmen  may  proceed  without  him.    The  ballots  in  the  jury  box  shall  4 

be  shaken  and  mixed  and  one  of  the  selectmen,  without  seeing  the  names  5 

written  thereon,  shall  openly  draw  therefrom  a  number  of  ballots  equal  6 

to  the  number  of  jurors  required.  7 

p.  S.  170,  §  IS.        ■  R,  L.  17G,  §  19. 


1749-50,  5,  §  2 
1756-7,  13, §  2 
1759-60. 
29,  §2. 
1784,  7,  §  4. 
1793,  63.  §  1. 
1807,  139,  §  5. 
R.  S.  95,  §9. 
G.  S.  132,  §  16. 
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1  Section  20.     If  a  person  drawn  as  provided  in  the  two  preceding  Return  ot 

2  sections  is  exempt  or  unable  by  reason  of  illness  or  absence  from  home  1736-7, 10,  §'4. 

3  to  attend  as  a  jm-or,  or  has  so  served  in  any  court  within  the  time  pro-  1756^7,  'ill  1 2^ 

4  vided  in  section  two,  his  name  shall  thereupon  be  returned  to  the  box  29!'V2!'' 

5  and  another  drawn. 

17S4.  7,  §  4.  R.  S.  95.  §5  9,  35.  1897,  515,  §  7. 

1793,  63,  §  5.  G.  S.  132,  §§  16,  22.  R.  L.  176,  §  20. 

1807,139,15.         P.  S.  170,  55  18,  25.  171  Masa.  459. 

1  Section  21.    If  a  person  is  drawn  and  returned  to  serve  as  a  juror  Endorsement 

2  in  a  court,  the  selectmen  or  the  city  clerk,  respectively,  shall  endorse  m'i-2?i8,  52. 

3  on  the  ballot  the  date  of  the  draft  and  return  it  to  the  box;  and  when  "t^y^is;  If, 

4  there  is  a  revision  and  renewal  of  the  ballots  in  the  box,  the  date  of  all  ogf^l"' 

5  the  drafts  made  within  the  time  provided  in  section  two  shall  be  trans-  }^ii'?!\^f1'^- 

p  1  I  in  loU2,  9J,  5  5. 

6  lerred  to  the  new  ballots. 

1807,139,5  6.  G.  S.  132.  §5  17,  22.  1897,  515,  §  7. 

R.  S.  95,  §5  11,  35.  P.  S.  170,  55  19,  25.  R.  L.  176,  5  21. 

1  Section  22.    If  a  town  at  a  meeting  votes  that  drafts  for  jurors  shall  ,^\"^„'^*'™ 

2  be  made  in  open  town  meeting,  they  shall  be  so  made  by  the  selectmen  ?i','i,*i°g  .     , 

3  in  the  manner  provided  in  the  three  preceding  sections.    When  in  such  1756-7, 13!  5  3! 

4  town  a  venire  is  served  upon  the  selectmen,  they  shall  cause  a  town  1784,7. '5  4.' 

5  meeting  to  be  notified  and  warned  for  the  purpose  in  the  manner  ordered  \llrl  139,^^5  4. 

6  by  the  town  or  otherwise  provided  by  law.  ^'  '^• 

R.  S.  95,  55  10,  15.  G.S.  132,  5  18.  P.  S.  170,  §  20.  R.  L.  176,  5  22. 

1  Section  23.    The  meeting  for  drawing  jurors  shall,  unless  the  court  ^^^t^^^'^o'' 

2  otherwise  orders  when  issuing  venires  for  additional  iurors  under  section  jurors. 

•  1741—2    18    5  5 

3  twehe,  be  not  less  than  twenty  days  before  the  day  when  the  jurors  are  1749-50, a.  5  5! 

4  required  to  attend. 

1756-7,  13,  §  5.  R.  S.  95,  §5  16.  35.  1897,  515,  5  7. 

1759-60,  29,  §  5.  G.  S.  132,  5§  19,  22.  R.  L,  176,  §  23. 

1784,7,5  5.  P.  S.  170,  5§21,  25.  1924,311,5  3. 
1807,  139,  5  4. 

1  Section  24.    The  constable  shall,  fourteen  days  at  least  before  the  Summoning 

2  time  when  the  jurors  are  required  to  attend  unless  the  court  otherwise  return  of 

3  orders  when  issuing  venires  for  additional  jurors  under  section  twelve,  1736-7, 10,  §  2. 

4  summon  each  person  who  is  drawn,  by  reading  to  him  the  venire  with  ntgllb.'li  Is! 

5  the  endorsement  thereon  of  his  having  been  drawn,  or  by  leaving  at  his  5759160,^29,55; 

6  place  of  abode  a  written  notice  of  his  having  been  drawn  and  of  the  time  '"Sj*'  ^■g5§  1. 

7  and  place  of  the  sitting  of  the  court  at  which  he  is  required  to  attend,  I807',i39  5  6. 

8  and  shall  make  a  return  of  the  venire  with  his  doings  thereon  to  the  c  s.  132, 

9  clerk  of  the  court,  before  the  sitting  of  the  court  by  which  it  was  issued,  p. s.no,  522. 

1S97.  515.  §  7.  1924.  311,  §  4.  143  Mass.  80. 

R.  L.  176,  §  24.  13  Met.  316.  189  Mass.  457. 

GEXER.\L  PROVISIONS. 

1  Section  2.5.     On  the  dav  when  iurors  are  summoned  to  attend  at  Js^p^^T-Iq"?  ,  , 

rt  i»  1  '  1  •       I  1-       1807,  139,  6  11. 

2  court  for  the  trial  of  civil  or  criminal  cases,  except  capital  cases,  the  R;|„8|i 

3  clerk  of  the  court  shall  cause  the  name,  place  of  abode  and  occupation  o.  s.'i32' 

4  of  each  person  so  summoned  to  be  written  on  separate  ballots,  sub-  igsi.'soo. 

5  stantially  of  uniform  size,  and  shall  cause  them  to  be  placed  in  a  box  §5l6,^28-3i. 

6  provided  therefor.     When  a  case  is  ready  for  trial  the  clerk  in  open  J*^^'  ^i^.  5  8. 

7  court,  after  shaking  the  ballots  thoroughly,  shall  draw  them  out  in  1 25^^  ^24 

8  succession  until  the  names  of  twelve  are  drawn  who  appear  and  are  135  Mass.  521. 

9  not  excused  or  set  aside.    The  twelve  men  so  drawn  shall  be  duly  sworn  211  Mass!  150! 
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and  impanelled  and  shall  be  the  jury  to  try  the  issue,  and  one  of  them  10 
shall  be  appointed  foreman  by  the  court.  The  ballots  containing  names  11 
of  the  jurors  so  sworn  shall  be  kept  apart  by  the  clerk  until  the  verdict  12 
of  such  jury  has  been  recorded  or  such  jury  has  been  discharged,  when  13 
such  ballots  shall  be  returned  to  the  box.  If  a  case  is  ready  for  trial  14 
before  the  verdict  in  the  preceding  case  has  been  recorded  or  the  jury  15 
discharged,  the  court  may  order  a  jury  for  the  trial  of  such  issue  to  be  16 
impanelled  by  the  drawing  in  the  manner  aforesaid  of  ballots  from  17 
those  remaining  in  the  box.  18 


Same  in 
capital  cases. 
1873,  308. 
P.  S.  170,  §  32. 
1897,  515,  §  9. 
R.  L.  176,  §  26. 


Section  2G.     If  a  jury  is  to  be  impanelled  for  the  trial  of  a  capital  1 

case,  the  clerk  of  the  court  shall  cause  the  name  of  each  juror  sum-  2 

moned  therein  to  be  written  on  a  separate  ballot  and  each  ballot  to  be  3 

folded  uniformly  in  such  manner  that  the  name  written  thereon  shall  4 

not  be  visible,  and  shall  cause  such  ballots  to  be  placed  in  a  box  pro-  5 

vided  therefor.     He  shall  then  in  open  court  draw  the  ballots  in  sue-  6 

cession  from  said  box,  and  the  twelve  persons  whose  names  are  upon  7 

the  ballots  first  drawn  and  who  are  not  excused  or  otherwise  set  aside,  8 

shall  be  sworn  as  the  jury  for  the  trial  of  the  case.  9 


§7. 


Talesmen. 
1699-1700, 1, 
§4;  2,  §4; 
3,  §5. 
1784,  7, 
1807,  140, 
R.  S.  95, 
§124-26. 
G.  S.  132, 
§§27,28. 
P.  S.  170, 
§§33,34. 
R.  L.  176,  §  27. 
6  Cush.  174. 
243  Mass.  472. 
255  Mass.  369. 


Section  27.     If,  by  challenge  or  otherwise,  a  sufficient  number  of  1 

jurors  duly  drawn  and  summoned  cannot  be  obtained  for  the  trial  of  2 

a  case,  the  court  shall  cause  jurors  to  be  returned  from  the  bystanders  3 

or  from  the  county  at  large,  to  complete  the  panel,  if  there  are  on  the  4 

jury  not  less  than  seven  of  the  jurors  who  were  originally  drawn  and  5 

summoned  as  before  provided.     The  jurors  from  the  bystanders  shall  6 

be  returned  by  the  sheriff  or  his  deputy  or  by  a  disinterested  person  7 

appointed  therefor  by  the  court,  and  shall  be  such  as  are  qualified  and  8 

liable  to  be  drawn  as  jurors.  9 


Examination 
of  jurors. 

B.  L.  30. 

C.  L.  152,  §  3. 
1736-7,  10,  §  5. 
1741-2.  18,  §  7. 
1749-50,  5,  §  7. 
1756-7,  13,  §  7. 
1759-60, 

29,  §  7. 
1784,  7,  §  8. 
1807,  139,  §  9. 
R.  S.  95,  §  27. 
G.  S.  132,  §  29. 


Section  28.     Upon  motion  of  either  party,  the  court  shall,  or  the  1 

parties  or  their  attorneys  may  under  the  direction  of  the  court,  examine  2 

on  oath  a  person  who  is  called  as  a  juror  therein,  to  learn  whether  he  is  3 

related  to  either  party  or  has  any  interest  in  the  case,  or  has  expressed  4 

or  formed  an  opinion,  or  is  sensible  of  any  bias  or  prejudice,  therein;  5 

and  the  objecting  party  may  introduce  other  competent  evidence  in  6 

support  of  the  objection.     If  the  court  finds  that  the  juror  does  not  7 

stand  indifferent  in  the  case,  another  shall  be  called  in  his  stead.  8 


p.  S.  170,  §35. 
1887,  149. 
R.  L.  176.  §  28. 
16  Pick.  153. 
13  Met.  120. 

5  Cush.  295. 

6  Cush.  174. 
4  Gray,  IS. 


6  Grav.  343. 
113  Mass.  297. 
118  Mass.  531. 

139  Mass.  56,  315. 

140  Mass.  425. 
143  Mass.  136. 
145  Mass.  242. 
157  Mass.  180,  510. 


159  Mass.  56. 
209  Mass.  396. 
212  Mass.  438. 
215  Mass.  143. 
219  Mass.  1. 
231  Mass.  10. 
255  Mass.  369. 


3. 


Peremptory 
challenges. 
1776-7,  32, 
§  13. 
1795,  45, 
R.  S.  137, 
§§  3-5. 
G.  S.  172, 
§§3,4. 
1862,  84,  §  1. 
1867,  254. 
1869,  151. 
1873,  317. 
1875,  167. 


Section  29.  Upon  the  trial  of  an  indictment  for  a  crime  punishable 
by  death  or  imprisonment  for  life,  each  defendant  shall  be  entitled  to 
twelve  peremptory  challenges  of  the  jurors  called  to  try  the  case,  and  in 
other  criminal  cases  each  defendant  shall  be  entitled  to  two  such  chal- 
lenges. In  every  criminal  case  the  commonwealth  shall  be  entitled  to  as 
many  such  challenges  as  equal  the  whole  number  to  which  all  the  defend- 
ants in  the  case  are  entitled.  In  a  civil  case  each  party  shall  be  entitled 
to  two  such  challenges.    Peremptory  challenges  shall  be  made  before  the 
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9  commencement  of  the  trial  and  may  be  made  after  the  determination  p.  s.  i70. 
10  that  a  person  called  to  serve  as  a  juror  stands  indiflPerent  in  the  case.  \\  1%^^'  ^^*' 

1895,  120.  107  Mass.  216.  203  Mass.  493. 

R.  L.  17B.  §  29.  Ill  Muss.  439.  207  Mass.  259. 

1926,  192;  296.  124  Mass.  32.  208  Mass.  202. 

11  Allen,  568.  152  Mass.  397.  219  Mass.  1. 

103  Mass.  412.  202  Mass.  585.  252  Mass.  465. 

1  Section  30.     In  indictments  and  penal  actions  for  the  recovery  of  a  interest  not 

2  forfeiture,  it  shall  not  be  a  cause  of  challenge  to  a  juror  that  he  is  liable  when.""*'''^' 

3  to  pay  taxes  in  a  county,  city  or  town  which  may  be  benefited  by  such  g.  s.^3'2,^f3'o. 

4  recovery. 

p.  S,  170,  §  38.  5  Mass.  90.  1  Gray,  472.  147  Mass.  585. 

R.  L.  176,  5  30.  9  Met.  572.  2  Allen,  402. 

1  Section  31.     If  a  party  knows  of  an  objection  to  a  juror  in  time  to  objections. 

2  propose  it  before  the  trial  and  omits  so  to  do,  he  shall  not  afterward  R''s!^?t^29. 

3  make  the  same  objection,  unless  by  leave  of  the  court. 

G.  S.  132,  §  31.  1  Pick.  38.  2  Gray,  281. 

P.  S.  170,  §  39.  21  Pick.  456.  114  Mass.  103. 

R.  L.  176,  §  31.  2  Met.  558.  246  Mass.  485. 
\ 

1  Section  32.     No  irregularity  in  a  writ  of  venire  facias  or  in  the  draw-  irregularities. 

2  ing,  summoning,  returning  or  impanelling  of  jurors  shall  be  sufficient  g.  s.  132,  §  32, 

3  to  set  aside  a  verdict,  unless  the  objecting  party  has  been  injured  thereby  r.  l.V7*6,  §  32, 

4  or  unless  the  objection  was  made  before  the  verdict. 

1  Pick.  38,  196,  9  Met.  372.  139  Mass.  381. 

2  Pick.  550.  121  Mass.  93.  203  Mass.  493. 

1  Section  33.     If  either  party  to  a  case  at  the  sitting  at  which  a  ver-  Gratuities. 

2  diet  is  returned,  either  before  or  after  the  trial,  gives  to  any  of  the  jurors  r.  s.'os,  §  31. ' 

3  who  try  the  case  anything  by  way  of  treat  or  gratuity,  the  court  may,  p.'  |.  uo.  I  If. 

4  upon  motion  of  the  adverse  party,  set  aside  the  verdict  and  award  a  new  2'^ien?^5'56.^^' 

5  trial. 

1  Section  34.     If  a  jury,  after  due  and  thorough  deliberation,  return  Jury  not  to 

2  to  court  without  having  agreed  on  a  verdict,  the  court  may  state  anew  nforelhan 

3  the  evidence  or  any  part  thereof,  explain  to  them  anew  the  law  applicable  et'c'.™'  "°'"^' 

4  to  the  case  and  send  them  out  for  further  deliberation;    but  if  they  r*°s.'95^§32.^' 

5  return  a  second  time  without  having  agreed  on  a  verdict,  they  shall  p- 1-  J^g'  |  ^|- 

6  not  be  sent  out  again  without  their  own  consent,  unless  they  ask  from  R-  l.  176,  §  34. 


the  court  some  further  explanation  of  the  law. 


1  Pick.  337.  115  Mass.  567.  123  Mass.  254. 

13  Allen,  411.  116  Mass.  37,  367.  164  Mass.  440. 

110  Mass.  70.  122  Mass.  477.  257  Mass.  63. 

1  Section  35.     The  court  may,  upon  motion,  allow  the  jury  in  a  civil  J^y^'^ 

2  case  to  view  the  premises  or  place  in  question  or  any  property,  matter  }7|4"7®5'9 

3  or  thing  relative  to  the  case  if  the  party  making  the  motion  advances  isojiiM  §8. 

4  an  amount  sufficient  to  defrav  the  expenses  of  the  iurv  and  the  officers  137,  §  16. 

5  who  attend  them  in  taking  the  view,  which  shall  be  taxed  as  costs,  if  i72,'§9. ' 

6  the  party  who  advanced  them  prevails.    The  court  may  order  a  view  by  2i4%^ii',  ^*^' 

7  a  jury  impanelled  to  try  a  criminal  case. 

R.  L.  176.  §  35.  1.57  Mass.  579.  194  Mass.  250. 

5  Cush.  295.  174  Mass.  245,  267  Mass.  490,  501. 

134  Mass.  499.  186  Mass.  582. 
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PENALTIES. 


Penalty  for 
neglect  to 
attend. 
C.  L.  55,  §  2 
1694-5,  24, 
§§2-4. 
1698.  13. 
1741-2.  18,  I 
1749-50,  5,  § 


Section  36.  A  person  duly  drawn  and  summoned  as  a  juror  in  a 
court  who  neglects  to  attend  without  sufficient  cause  shall  be  punished 
by  a  fine  of  not  more  than  forty  dollars,  to  be  imposed  by  the  court 
to  which  the  juror  was  summoned,  to  the  use  of  the  county  where  the 
offence  is  committed. 


1756-7.  13.  §  6. 
1759-60,  29,  §  6. 
1784,  4,  §§  1.  2;  7, 


1802,  92,  §  3. 
1807,  139,  §  17. 
R.  S.  95,  §  19. 


G.  S.  132,  §  36. 
P.  S.  170,  §  44. 
R.  L.  176,  §  36. 


Penalty  for 
improperly 
putting  name 
on  jury  list. 
1907,  348,  §  2, 
1924,311,  §5. 


Section  37.  Whoever,  being  a  registrar  of  voters,  a  selectman  or  an 
election  commissioner,  shall  put  or  cause  to  be  put  upon  the  jury  list  the 
name  of  any  person  for  any  reason  other  than  his  judgment  in  good  faith 
of  the  qualifications  and  fitness  of  such  person  for  such  jury  service  shall 
be  punished  by  a  fine  of  not  more  than  five  hundred  dollars  or  imprison- 
ment in  the  jail  or  house  of  correction  for  not  more  than  one  year. 


Section  38.     Whoever  solicits  or  requests  a  registrar  of  voters,  a  1 

selectman  or  an  election  commissioner  to  put  his  or  any  other  name  upon  2 

a  jury  list  shall  be  punished  by  a  fine  of  not  more  than  five  hundred  dollars  3 

or  imprisonment  for  not  more  than  one  year.  4 


Penalty  on 
officers,  etc., 
for  neglect. 
1694-5,  24, 
§§  1,4. 
1699-1700,  1, 
§4;  2,  §4; 
3,  §5. 

1784,  4,  §§  1,2; 
7,  §§3,  7. 
1807,  139,  §  17. 


Section  39.     If,  by  reason  of  the  neglect  of  a  person  upon  whom  1 

any  duty  is  imposed  by  this  chapter,  jurors  are  not  duly  drawn  and  2 

summoned  to  attend  a  court,  he  shall  be  punished  by  a  fine  of  not  more  3 

than  twenty  dollars,  to  be  imposed  by  the  court  to  which  they  should  4 

have  been  summoned,  to  the  use  of  the  county  where  the  offence  is  5 

committed.  6 

R.  S.  95,  §  39.  G.  S.  132,  §  37.  P.  S.  170,  §  45.  R.  L.  176,  §  37. 


Penalty  in  SECTION  40.     If  such  iicglcct  occurs  with  regard  to  jurors  required  to 

certain  other  .  ,  i  ,  i  •        .  i  •      i  •    •    i 

cases.  serve  on  any  occasion  other  than  in  the  supreme  judicial  or  superior 

a  i.  132,^*38.  court,  the  officer  before  whom  the  jurors  were  required  to  appear  shall 
R.L.m^llfs.  report  the  fact  to  the  superior  court  for  the  same  county,  which,  after 

an  examination  and  a  hearing,  may  impose  the  fine  provided  by  the 

preceding  section. 


Penalty  for  SECTION  41.     Whocvcr  is  guilty  of  fraud  in  the  drawing  of  jurors, 

ing  jurors.  either  by  tampering  with  the  jury  box  previous  to  a  draft  or  in  draw- 
1S07;  139,  §  17.  ing  a  juror,  or  in  returning  to  the  box  the  name  of  a  juror  lawfully  drawn 
a  I'.  i32,S*39.  out  and  drawing  or  substituting  another  in  his  stead,  or  in  striking  a  name 
rs9^',5i4',|"'  from  the  jury  list,  or  in  any  other  way,  shall  be  punished  by  a  fine  of  not 
R.  L.  176,  §  39.  more  than  five  hundred  dollars. 


SPECIAL  JURIES. 

Special  juries         SECTION  42.     This  chapter  shall  not  affect  the  power  and  duty  of     1 
rIs'^o's,  1 42.    anv  officer  or  magistrate  to  summon  and  impanel  jurors  when  otherwise    2 

G.  S.  132,  §  40.  ;f ,  .         ]  °  ir  ^ 

p.  s.  170,  §  48.  authorized.  <j 


R.  L.  176,  §  40. 


Chap.  235.] 


JUDGMENT  AND   EXECUTION. 
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CHAPTER    235. 

JUDGMENT  AND  EXECUTION. 


Sect. 

1.  Entry  of  judgment. 

2.  Same  in  inferior  courts. 

3.  Same  in  summarj'  process. 

4.  Judgment  nunc  pro  tunc. 

5.  .Assessment  of  damages  by  clerk. 

6.  Judgment  on  default. 

7.  Separate   executions   against   different 

defendants. 

8.  Interest  on  judgments,  etc. 

9.  Judgment  on  forfeiture  of  a  penalty. 

10.  -Amount  of  execution  upon  judgment 

for  penal  sum. 

11.  Scire  facias  to  recover  further  damages. 

12.  Proceedings  in  actions  for  further  dam- 

ages. 

13.  .Action  for  damages  instead  of  penalty. 

14.  Executions  in  actions  on  judgments. 

15.  Execution  if  action  in  erroneous  venue. 

16.  Execution  not  to  issue  within  twenty- 

four  hours. 

17.  Execution  to  issue  within  one  year. 
IS.  Execution     of     district     court     valid 

where  directed. 

19.  Remedy  after  time  for  taking  execution. 

20.  Proceedings  after  ineffectual  levy. 

21.  Proceedings   after  ineffectual   le\'y  on 

member  of  corporation. 

22.  Form  of  execution. 

23.  Return  of  execution. 

SPECIAL    JUDGMENTS     AGAINST    BANKRUPTS 
on    INSOLVENTS. 

24.  Special  judgments  against  bankrupts  or 

insolvents. 

25.  Special  judgment  if  insolvent,  etc.,  has 

given   bond   to   dissolve  an   attach- 
ment. 

26.  Special    judgment    upon    bankruptcy, 

etc.,  of  petitioner  for  review. 

SET-OFF   OF   EXECUTIONS. 

27.  Set-off  of  executions. 

LEVY    OF   EXECUTION    AND    PERSONAL   PROP- 
ERTY  EXEMPT   THEREFROM. 

28.  Creditor  may  direct  mode  of  service. 

29.  Levy  on  land  and  personal  property. 


Sect. 

30.  Levy  on  property  of  a  corporation. 

31.  Property  liable  to  execution. 

32.  Current  coin. 

33.  Bank  notes. 

34.  Property  exempt  from  execution. 

35.  Indemnification  of  officer. 


SALE    OF    PERSONAL    PROPERTY    TAKEN    ON 
EXECUTION. 

36.  Sale  of  personal  property  on  execution. 

37.  Notice  of  sale. 

38.  Same,  if  value  exceeds  three  hundred 

dollars. 

39.  Adjournment  of  sale. 

40.  Adjournment  upon  injunction. 

41.  Re-sale. 

42.  Return    of    execution.      Liability    for 

fraud. 

43.  Disposition  of  proceeds  of  sale. 

44.  Disposition  among  two  or  more  cred- 

itors. 

45.  Disposition    upon    successive    attach- 

ments. 


LEVY  ON  TERMS  FOR  TEARS. 

46.  LoN-y  on  terms  for  years. 


SUSPENSION   OF  LEVY. 

47.  Suspension  of  levy. 

48.  Same  subject. 


DEATH,   ETC.,    OF  OFFICER   OR  PARTY    AFTER 
COMMENCEMENT    OF    LEVY    OR    SERVICE. 

49.  Death,  etc.,  of  officer  after  beginning  of 

le\'y  or  service. 

50.  Removal  of  officer,  etc.,  after  beginning 

of  levy. 

51.  Death  of  party  after  beginning  of  levy. 


PEN.iLTY       ON       OFFICER       FOR      DETADHNQ 
MONEY-    COLLECTED. 

52.  Penalty  for  detaining  money  collected. 


1  Section  1.     Judgments  in  civil  actions  and  proceedings  in  the  su- Entry  of 

2  preme  judicial  court  shall  be  entered  on  motion  unless  the  court  by  R.^i°97°'§  i. 

3  general  or  special  order  otherwise  orders.    Judgments  in  civil  actions  ^?^|;  fgf;  |  }.^- 

4  and  proceedings  ripe  for  judgment  in  the  superior  court  shall,  unless  ]^  t.\77.\V. 

5  the  court  by  general  or  special  order  otherwise  orders,  be  entered  by  j^^J^j/^^^  55 

6  the  clerk  at  ten  o'clock  in  the  forenoon  on  the  first  Monday  of  each  i68Mass;297. 
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[Chap.  235. 


176  Mass.  48.     moiith,  OF  Oil  the  following  day  if  said  Monday  is  a  legal  holiday,  unless 
204  Mass:  33?:   the  party  entitled  thereto  otherwise  requests  in  writing. 


212  Mass.  108. 

218  Mass.  4U3. 

219  Mass.  597. 


227  Mass.  46. 
231  Mass.  138. 
238  Mass.  221,  298. 


246  Mass.  502. 
272  Mass.  39. 


Same  in 
inferior  courts. 

1897.  431. 

1898,  488. 

R.  L.  177,  §  2. 
221  Mass.  161. 
237  Mass.  506. 


Section  2.     .Judgment   in   civil   actions   and   proceedings    ripe   for  1 

judgment  in  district  courts  shall  be  entered  at  ten  o'clock  in  the  forenoon  2 

on  Friday  of  each  week,  but  if  a  legal  holiday  occurs  on  Friday,  at  ten  .3 

o'clock  in  the  forenoon  of  the  Thursday  preceding;  or  it  may  be  entered  4 

at  any  time  in  a  case  ripe  for  judgment  upon  notice  and  motion.  5 


Same  in  sum-        SECTION  3.     District  courts  may  bv  rule  establish  the  time  for  the  1 

mary  process.  f^    ^  ^  ,'        .  i  i  .  .  o 

1898, 488.         entry  of  judgment  in  actions  of  summary  process  under  chapter  two  2 

hundred  and  thirty-nine  which  are  ripe  for  judgment.  3 


Judgment  nunc 
pro  tunc. 
1842.  89,  §  2. 
G.  S.  115,  §  14; 
133,  §7. 
P.  S.  153,  §  20; 
171,  §7. 


Section  4.  Every  judgment,  order  or  decree  of  the  supreme  judicial 
or  superior  court  shall  bear  date  of  the  year,  month  and  day  when  en- 
tered; but  the  court  may  order  it  to  be  entered  as  of  an  earlier  day 
than  that  of  entry. 


1885,  384,  §  13. 
R.  L.  177,  §4. 
7  Mass.  393. 
12Cush.  319. 
106  Mass.  339. 


116  Mass.  275. 
122  Mass.  176. 
128  Mass.  296. 
137  Mass.  221. 
155  Mass.  86. 


225  Mass.  392. 

244  Mass.  14. 

245  Mass.  114. 
254  Mass.  14. 
264  Mass.  592. 


Assessment  of 

damages  by 

cleric. 

R.  S.  97,  §4. 

G.  S.  133,  §  4. 

P.  S.  171,  §  4. 

R.  L.  177,  §  5. 


Section  .5.  In  an  action  upon  a  promissory  note  or  other  contract 
where  the  amount  due  appears  to  be  undisputed,  the  debt  or  damages 
may  be  ascertained  and  assessed  by  the  clerk  under  a  general  order  of 
the  court  or  by  special  reference  to  him.  The  judgment  in  either  case 
shall  be  entered  in  the  same  form  as  if  awarded  on  an  assessment  or 
computation  made  by  the  court. 


Judgment  on 

default. 

R.  S.  100,  §  6. 

1851,  255,  §  1. 

G.  S.  133,  §  5. 

P.  S.  171,  §  5. 

R.  L.  177,  §  6. 

12  Cusli.  486. 

13  Allen,  217. 


Section  6.  In  an  action  against  two  or  more  defendants  upon  a 
contract  express  or  implied,  the  plaintiff  shall  be  entitled  to  judgment 
against  such  defendants  as  are  defaulted  and  against  those  who  upon 
trial  are  found  liable,  although  it  is  found  that  all  the  defendants  are 
not  jointly  liable. 

121  Mass.  347.  205  Mass.  80.  231  Mass.  472. 

131  Mass.  397.  212  Mass.  392. 

164  Mass.  504.  214  Mass.  374. 

201  Mass.  451.  221  Mass.  259. 


235  Mass.  304,  471. 
240  Mass.  368. 


Separate  exe- 
cutions 
against  dif- 
ferent defend- 
ants. 

1851,  255,  §  2. 
G.  S.  133,  §  6. 
P.  S.  171,  §6. 
R.  L.  177,  §  7. 


Section  7.  If  in  such  action  any  defendants  are  defaulted,  and  upon 
trial  any  of  the  others  are  found  liable,  the  court  shall  render  judgment 
both  against  those  defaulted  and  those  found  liable  for  the  debt  or 
damages,  with  costs  to  the  time  of  the  default,  and  against  those  who 
defend,  for  all  costs  which  accrue  after  the  default;  and  shall  issue  sep- 
arate executions  on  such  judgment. 


Interest  on 
judgments,  etc. 
1847,  153. 
1849,  124. 
G.  S.  133,  §  8. 
P.  S.  171,  §  8. 
R.  L.  177,  §  8. 
1924,  38. 
2  Allen,  562. 
6  Allen,  243. 
116  Mass.  196. 
136  Mass.  344. 
139  Mass.  360. 


Section  8.  When  judgment  is  made  up  upon  an  award  of  county 
commissioners,  a  committee  or  referees,  or  upon  the  report  of  an  auditor 
or  master  in  chancery,  or  upon  the  verdict  of  a  jury  or  the  finding  of  a 
justice,  interest  shall  be  computed  upon  the  amount  of  the  award,  report, 
verdict  or  finding,  from  the  time  when  made  to  the  time  of  making  up 
the  judgment.  Every  judgment  for  the  payment  of  money  shall  bear 
interest  from  the  day  of  its  rendition.    The  warrant  or  execution  issued 


Chap.  235.]  judgment  and  execution.  2925 

8  on  a  iudgment  for  the  payment  of  money  shall  specify  the  day  upon  }^?Mas8. 383. 

•  1  1  1111  •  I  11*  'I*  loO  1*1  &SS .  4 . 

9  which  judgment  is  rendered,  and  sliall  require  the  collection  or  satistac-  i9i  Mass.  570. 
10  tion  thereof  with  interest  from  the  day  of  its  rendition. 

193  Mass.  257.  228  Mass.  1.  255  Mass.  206. 

207  Mass.  424.  23S  Mass.  221.  283  Mass.  107. 

209  Mass.  3S8.  252  Mass.  510.  273  Mass.  529. 

1  Section  9.    If  in  an  action  for  a  breach  of  the  condition  of  a  bond,  /".'ff^u^e^o"" 

2  or  to  recover  a  penalty  for  the  non-performance  of  a  covenant,  contract  "g?/^"  22^  §  1. 

3  or  agreement,  it  is  found  that  the  condition  has  been  broken  or  the  }m-|'2^-,  / 

4  penalty  forfeited,  judgment  shall  he  entered  for  the  penal  sum,  but  exe-  1798:77!  50: 

5  cution  shall  issue  only  as  provided  in  the  following  sections. 

R.  S.  100,  §  8.  12  Allen,  243.  185  Mass.  349,  582. 

G.  S.  133,  §  9.  97  Mass.  15.  211  Mass.  22. 

P   S.  171,  §  9.  98  Mass.  515.  228  Mass.  581. 

R.  L.  177.  §  9.  100  Mass.  191.  249  Mass.  511. 

11  Gray,  212.  136  Mass.  226.  269  Mass.  75. 

1  Section  10.    The  court  shall  award  an  execution  for  so  much  of  the  Amount  of 

.  1  1      -  •  11  ■  i?        execution  upon 

2  penal  sum  as  is  then  due  and  payable  in  equity  and  good  conscience  tor  judgment  for 

3  the  breach  of  the  condition  or  other  non-performance  of  the  contract,  leos,  22!"§  i. 

4  The  amount  shall  be  determined  by  the  court,  unless  a  jury  trial  was  J79I;  77;  \  I: 

5  claimed  under  section  sixty  of  chapter  two  hundred  and  thirty-one  or  G;i:}33;|K). 

6  is  ordered  by  the  court. 

p.  .S.  171,  §  10.  135  Mass.  591.  206  Mass.  270. 

R.  L.  177,  §  10.  136  Mass.  174,  226.  211  Mass.  22. 

1  Mass.  10.  148  Mass.  562.  213  Mass.  437. 

7  Met.  116.  152  Mass.  568.  215  Mass.  242. 

13  Gray,  157.  155  Mass.  203.  261  Mass.  261. 

100  Mass.  191.  185  Mass.  349,  582.  269  Mass.  75. 
105  Mass.  44. 

1  Section  11.     If  a  further  amount  afterward  becomes  due  on  such  Scire  facias 

2  bond  or  other  contract,  the  plaintiff,  his  executor  or  administrator  may  thc7damagcs. 

3  have  a  writ  of  scire  facias  on  the  judgment  from  the  court  where  it  J79877'7i^§6. 

4  was  rendered  against  the  original  defendant,  his  executor,  administrator,  g;  |  \^-  |  \°- 

5  heirs,  devisees  or  assigns,  stating  a  further  breach  of  the  contract  and  ^  l.hV.Vu. 

6  summoning  the  adverse  party  to  show  cause  why  execution  should  not  264  Mass.  592. 

7  be  awarded  upon  the  judgment  for  the  damages  caused  by  such  further 

8  breach. 

1  Section  12.    The  amount  due  in  such  action  shall  be  determined  f;,°^nf joffi?. 

2  and  execution  awarded  in  the  same  manner  as  in  the  original  action;  ^^"g'^^"]^ll^; 

3  and  such  proceedings  may  be  repeated  upon  further  breaches  until  the  R  s.  106, 5 11. 

4  penalty  is  exhausted. 

G.  S.  133,  §12.  p.  S.  171,  §12.  R.  L.  177,  §  12. 

1  Section  13.    The  four  preceding  sections  shall  not  prevent  a  person  Action  for  dam- 

2  from  bringing  an  action  for  the  breach  of  a  covenant  or  other  contract,  penalty. 

3  instead  of  suing  for  the  penalty  by  which  the  performance  of  the  cove-  r.^|;  I06, 5 12. 

4  nant  or  contract  was  secured. 

G.  S.  133,  i  13.  p.  S.  171,  §  13.  R.  L.  177,  5  13. 

1  Section  14.    If  a  judgment  is  rendered  for  the  plaintiff  by  a  court  in  Executions  in 

2  an  action  founded  on  a  judgment  rendered  by  a  different  court,  execu-  j'udgments. 

3  tion  shall  not  issue  until  the  plaintiff  files  with  the  court  rendering  the  r*^l'.  tif.  5  u. 

4  judgment  in  the  later  action  a  transcript  of  the  record  of  the  judgment  ^^"'  32'^- 

5  in  the  earlier  action  under  the  seal  of  the  court  rendering  it,  attested  by 

6  the  clerk  of  such  court. 
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JUDGMENT   AND   EXECUTION. 


[Chap.  235. 


Execution  if  SECTION  15.    If  iudgment  is  rendered  in  a  local  action  brought  in  an  1 

action  in  erro-  i  in  •  •!•  ■  1  c\ 

neous  venue.      erroHeous  venuc,  the  court  shall  cause  its  writ  or  possession  or  other  2 

writ  of  execution  to  be  directed  to  the  sheriff  of  the  proper  county.  3 

1852,312,5  79.  P.  S.  171.  §  U.  102  Mass.  370. 

G.  S.  133,  §  U.  R.  L.  177,  §  15.  130  Mass.  335. 


1851,  233, 
§116. 


Execution  not 
to  issue  within 
twenty-four 
hours. 


Section  16.    Xo  execution  shall  issue  within  twenty-four  hours  after    1 
the  entry  of  judgment.  2 

C.  L.  3,  §  1 


1701-2,  5,  §  10. 

1783,  57,  §  1. 

1784,  28,  I  15. 


R.  S.  97,  §  5. 
G.  S.  133,  §  15. 
P.  S.  171,  §  15. 
R.  L.  177,  §  16. 


8  Met.  496. 
190  Mass.  497. 
243  Mass.  252. 


Execution  to 
issue  within 
one  year. 
1692-3,  24,  I  3. 
1741-2,  22. 
1783,  57,  §  1. 
R.  S.  97,  §6. 
1859,  16. 
G.  S.  133.  §  16. 
P.  S.  171,  §  16. 
R.  L.  177,  §  18. 
1914,54,  §  1. 
1925,217,  §  1. 
138  Mass.  72. 
264  Mass.  592. 
270  Mass.  96. 
272  Mass.  413. 


Section  17.     An  original  execution  shall  not  issue  after  the  expiration  1 

of  one  year  after  the  party  is  first  entitled  to  take  it  out;  and  an  alias  or  2 

other  successive  execution  shall  not  issue  after  the  expiration  of  five  years  3 

from  the  return  day  of  that  which  preceded  it.    Subject  to  section  twenty  4 

of  chapter  two  hundred  and  sixty,  alias  or  successive  executions  shall  be  5 

of  full  force  and  eft'ect  for  five  years  from  the  date  thereof  unless  satisfied  6 

in  whole  or  discharged  by  law.    All  executions  shall  be  returned  to  the  7 

court  issuing  them  within  ten  days  after  their  satisfaction  or  discharge.  8 

If  any  execution  is  returned  for  any  reason  to  the  court  issuing  the  same  9 

unsatisfied  in  whole  or  in  part,  the  court  may,  subject  to  the  provisions  of  10 

this  section,  order  the  issue  of  a  new  execution  for  the  amount  then  re-  11 

maining  due.  12 


diSt'cSun         Section  18.    E.xecutions  issued  by  a  district  court  may  be  served  and 
dS-eoted  "'^       shall  be  obeyed  in  every  county  to  which  they  are  directed. 

1876,  227,  §  2.  1894,  398,  §  2;  R-  L.  177,  §  17. 

P.  S.  154,  §32.  431.  1917,326. 

1893,  396,  §  17.  1895,  380. 


Section  19.    If  a  judgment  remains  unsatisfied  after  the  expiration 


Remedy  after 
time  for  taking 

i692-3''54     3  ^^  *^^  *™^  ^'^^  taking  out  execution  thereon,  the  creditor  may  have  a 
1741-2!  22I        writ  of  scire  facias  to  obtain  a  new  execution,  or  he  mav  at  anv  time 

1  "77^— *l     "^^  *  * 

1773-4!  le!  §  1.  after  the  judgment,  subject  to  section  twenty  of  chapter  two  hundred 
1795!  61!  §  1!     and  sixty,  have  an  action  of  contract  thereon. 


R.  S.  97,  §8. 
G.  S.  133,  §  17. 
P.  S.  171,  §  17. 


R.  L.  177,  §  19. 
114  Mass.  76. 
174  Mass.  550. 


240  Mass.  551. 
264  Mass.  592. 


Proceedings 
after  ineffectual 
levy. 

1835,  145. 
R.  S.  97,  §  43 


Section  20.  If  an  execution  is  returned  satisfied  in  whole  or  in 
part  by  the  sale  of  property  not  liable  to  such  execution,  and  if  damages 
are  recovered  against  the  judgment  creditor  or  the  officer  who  served 
p.' |.  i"f,' §  18*  the  execution  on  account  of  the  seizure  and  sale  of  such  property,  the 
n"'29.^°'  creditor  may  have  a  writ  of  scire  facias  on  his  judgment,  and  shall  there- 
upon be  entitled  to  a  new  execution  for  the  amount  then  remaining 
due  him. 


R.  L 

8  Allen, 

264  Mass.  592 


r/terTnefffctuai      SECTION  21.     If  an  cxccutiou  against  a  corporation  is  satisfied  in 
levy  on  member  wholc  or  in  Dart  bv  service  or  levy  on  the  person  or  property  of  a  member 

of  corporation.  '^  *  i       •     i  *  i  p  i  •  i 

1851, 213.  thereof,  and  the  property  levied  on  or  damages  tor  the  service  or  levy  are 
subsequently  recovered  by  such  member  from  the  officer  or  judgment 
creditor,  the  creditor  may  have  a  writ  of  scire  facias  on  his  judgment,  and 
shall  thereupon  be  entitled  to  a  new  execution  for  the  amount  then  re- 
maining due  him. 


p.  S.  171,  §  19 
R.  L.  177,  §  21 


Chap.  235.]  judgment  and  execution.  .  2927 

1  Section  22.    The  forms  of  execution  shall  be  the  same  as  have  hereto-  Form  of  ese- 

2  fore  been  established  by  law  and  tlie  usage  and  practice  of  the  courts.  c"l.°32o,  §  2. 

3  Executions  issued  upon  judgments  in  civil  actions  in  favor  of  the  com-  1714,11;  ^ '' 

4  monwealth  shall  be  in  form  like  those  in  favor  of  natural  persons.    Execu-  S,  ®,  J?a  ^^^• 

5  tions  issued  by  a  district  court  for  an  amount  as  damages  exceeding  (■^^^•^o^.f'.lib 

6  twentv  dollars  shall  be  so  framed  as  to  direct  a  levy  upon  the  lands  and  ^1 

7  tenements  of  the  debtor.    Alterations  in  the  forms  may  be  made  by  the  21. '      ' 

8  courts,  subject  to  the  final  control  of  the  supreme  judicial  court,  which  fon.  kll'.  ^  ^^' 

9  may  by  general  rules  regulate  such  changes  in  all  courts  of  the  common-  3  c^h'  46o' 
10  wealth. 

122  Mass.  133.  161  Mass.  135.  168  Mass.  373.  229  Mass.  308. 

1  Section  23.     Original  executions  issuing  on  judgments  against  execu-  Return  ot 

2  tors,  administrators,  trustees  and  other  fiduciary  ofl^cers  in  their  repre-  1736-7^19,  §  1. 

3  sentative  capacity,  including  any  such  original  execution  running  against  lyslrtv^s  1. 

4  two  or  more  parties,  any  one  or  more  of  whom  are  fiduciary  officers  as  fgoo.lob^^' 

5  aforesaid  in  their  representative  capacity,  or  against  sheriff's  under  section  }?^^'  ^If  1 1|- 

6  ten  of  chapter  thirty-seven,  or  on  special  judgments  entered  under  section  p  s.  \7i^vi2 

7  twenty-four,  shall  be  made  returnable  within  sixty  days  after  the  date  of  1914. 54.  '§  2 

8  the  execution.    In  all  other  cases,  original  executions  shall  be  made  re-  2  Met.  587. 

9  turnable  within  twenty  years  after  the  date  of  the  judgment. 

163  Mass.  79.  217  Mass.  71.  247  Mass.  334. 

SPECIAL   JUDGMENTS   AGAINST   BANKRUPTS   OR   INSOLVENTS. 

1  Section  24.     If  a  plaintiff  would  be  entitled  to  a  judgment  or  a  decree,  special  judg- 

2  except  for  the  bankruptcy  or  insolvency  of  the  debtor  or  his  discharge  "a'n'kru'lfts'OT* 

3  therein,  and  if,  more  than  four  months  prior  to  the  commencement  of  'isssrig*''' 

4  proceedings  in  bankruptcy,  or,  in  voluntary  proceedings  in  insolvency,  J*^^'  '^°f  ,  ^^ 

5  more  than  four  months  prior  to  the  time  of  the  first  publication  of  the  no  iiasa!  69 

.         .  .        .  175  Mass  559. 

6  notice  of  the  issuing  of  the  warrant,  or,  in  involuntary  proceedings,  isskass^s. 

7  more  than  four  months  prior  to  the  first  publication  of  the  notice  of  the  249  .Mass!  459! 

8  filing  of  the  petition,  or,  in  proceedings  in  composition  in  insolvency  in 

9  which  no  assignment  has  been  made,  more  than  four  months  prior  to 

10  the  notice  by  the  register  to  the  creditors  of  the  debtor's  proposal  of 

11  composition,  any  property,  estate,  interest  or  money  of  a  debtor  has 

12  been  attached,  or  brought  within  the  control  of  a  court  of  equity  by 

13  proceedings  under  clause  seven  of  section  three  of  chapter  two  hundred 

14  and  fourteen,  by  other  proceedings  in  equity,  or  by  payment  into  court, 

15  the  court  may  at  any  time  upon  motion  enter  a  special  judgment  or 

16  decree  for  the  plaintiff,  for  the  amount  of  his  debt  or  damages  and  costs, 

17  or  for  such  other  relief  as  he  may  be  entitled  to,  to  be  enforced  in  the 

18  first  instance  only  against  the  property,  estate,  interest  or  money,  so 

19  attached  or  brought  within  the  control  of  a  court  of  equity.     If  such 

20  property,  estate,  interest  or  money  shall  be  insufficient  to  satisfy  the 

21  judgment  or  decree  in  full,  the  court  may  thereafter,  if  the  debtor's 

22  discharge  is  refused,  or  if  he  shall  unreasonably  delay  to  prosecute 

23  said  proceedings  to  a  discharge,  order  an  alias  or  other  successive  execu- 

24  tion  or  other  process  to  be  issued  upon  such  judgment  or  decree  for  such 

25  portion  thereof  as  remains  unsatisfied.    The  creditor  may  also  in  case  of 

26  such  refusal  or  delay  have  a  writ  of  scire  facias  or  action  as  provided  in 

27  section  nineteen.    This  section  shall  not  impair  the  powers  which  courts 

28  of  equity  may  otherwise  exercise. 
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JUDGMENT   AND   EXECUTION. 


[Chap.  235. 


Special  judg- 
ment if  insol- 
vent, etc.,  has 
given  bond  to 
dissolve  an 
attachment. 
1875,68,  §  1. 
1880,  246,  §  8. 
P.  S.  171,  §23. 
1888,405,  §  1. 
R.  L.  177,  §  25. 
100  Mass.  450. 

112  Mass.  293. 

113  Mass.  382. 
119  Mass.  426. 
122  Mass.  67. 
124  Mass.  115. 
128  Mass.  228. 
170  Mass.  179. 
175  Mass.  559. 
212  Mass.  416. 
223  Mass.  274. 
226  Mass.  14. 
229  Mass.  33, 
308. 

249  Mass.  459. 
252  Mass.  376. 
260  Mass.  184. 


Section  25.  If  a  plaintiff  would  be  entitled  to  a  judgment  or  decree  1 
e.\cept  for  the  bankruptcy  or  insolvency  of  a  defendant,  or  his  discharge  2 
therein,  who  has  given  a  bond  to  dissolve  an  attachment  or  to  release  3 
money  or  property  brought  within  the  control  of  a  court  of  equity  in  4 
any  manner  specified  in  the  preceding  section,  which  attachment  was  5 
made  or  money  or  property  brought  within  control  more  than  four  6 
months  prior  to  the  commencement  of  proceedings  in  bankruptcy,  or,  in  7 
voluntary  proceedings  in  insolvency,  more  than  four  months  prior  to  8 
the  first  publication  of  the  notice  of  the  issuing  of  the  warrant,  or,  in  9 
involuntary  proceedings  in  in.solvency,  more  than  four  months  prior  to  10 
the  first  publication  of  the  notice  of  the  filing  of  the  petition,  or,  in  pro-  11 
ceedings  in  composition  in  insolvency  in  which  no  assignment  has  been  12 
made,  more  than  four  months  prior  to  the  notice  by  the  register  to  the  13 
creditors  of  the  debtor's  proposal  of  composition,  the  court  may  at  any  14 
time,  upon  motion,  enter  a  special  judgment  or  decree  for  the  plaintiff,  15 
which  shall  be  a  sufficient  judgment  or  decree,  within  the  meaning  of  16 
the  condition  of  the  bond,  if  like  that  set  forth  in  sections  one  hundred  17 
and  twenty  and  one  hundred  and  twenty-five  of  chapter  two  hundred  18 
and  twenty-three,  to  enable  him  to  maintain  an  action  against  the  19 
sureties  thereon.  20 


Special  judg- 
ment upon 
bankruptcy, 
etc.,  of  peti- 
tioner for 
review. 
1875,  68,  §  3. 
1880,  246,  §  8. 
P.  S.  171,  §24. 
1888,  405,  §  3. 
R.  L.  177,  §26. 
249  Mass.  459. 


Section  2G.  The  court  may  enter  a  special  judgment,  with  like 
effect,  if  a  defendant  who  petitions  for  a  review  is  adjudged  a  bankrupt, 
or  a  warrant  in  insolvency  is  issued  against  his  estate,  or  he  is  discharged 
upon  proceedings  in  composition  if  no  assignment  has  been  made,  before 
or  after  having  given  the  security  required  upon  such  petition,  and  if 
the  attachment  in  the  original  action  was  not  made  within  the  time  named 
in  the  preceding  section. 


Set-o£f  of 
executions. 
1732-3,  12,  §2. 
1810,  84. 
1830,  124. 
R.  S.  97, 
§§74-76. 
G.  S. 133, 
§§23-25. 
P.  S.  171, 
§§25-27. 
R.  L.  177,  §  27. 
7  Mass.  140. 
105  Mass.  328. 
176  Mass.  46. 


9  Met.  509. 


13  Met.  482. 


13  Mass.  525. 
22  Pick.  210. 
176  Mass,  161. 


SET-OFF    OF   EXECUTIONS. 

Section  27.  Executions  between  the  same  parties  may,  if  required 
by  either  party,  be  set  off  one  against  the  other.  In  such  case,  the 
debtor  in  an  execution  which  has  been  delivered  to  an  officer  to  be 
served  shall  deliver  his  execution  to  the  same  officer,  whether  directed  to 
him  or  to  another,  and  the  officer  shall  apply  the  smaller  execution,  so 
far  as  it  will  extend,  to  the  satisfaction  of  the  larger  execution,  and  the 
balance  due  on  the  larger  execution  may  be  collected  and  paid  by  him  as 
if  there  had  been  no  set-off;   but  such  set-off  shall  not  be  allowed  — 


215  Mass.  403. 


219  Mass.  299. 


247  Mass.  530. 


First,  If  the  creditor  in  one  of  the  executions  is  not,  in  the  same  9 
capacity  and  trust,  the  debtor  in  the  other.  10 

Second,  If  the  amount  due  on  the  first  execution  was  lawfully  and  11 
in  good  faith  assigned  to  another  person  before  the  creditor  in  the  second  12 
execution  became  entitled  to  the  amount  due  thereon.  13 

Third,  If  there  are  several  creditors  in  one  execution,  from  a  part  of  14 
whom  only  the  amount  due  on  the  other  is  due.  15 

Fourth,  If  there  are  several  debtors  in  one  execution,  to  a  part  of  16 
whom  only  the  amount  due  on  the  other  is  due.  17 

Fifth,  As  to  the  portion  of  either  execution  upon  which  the  attorney  18 
has  a  lien  under  section  fifty  of  chapter  two  hundred  and  twenty-one.  19 
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LEVY  OF  EXECUTION  AND  PERSONAL  PROPERTY  EXEMPT  THEREFROM. 

1  Section  28.     If  an  execution  is  in  the  alternative,  so  that  it  may  Creditor  may 

2  be  lawfully  served  in  any  of  two  or  more  ways,  the  creditor  or  his  at-  Bcrvicc 

'.]  torney  may  require  the  officer  to  serve  it  in  any  of  said  ways;   and  the  g'.s.  133,  526. 
4  officer  shall  conform  to  such  directions  if  it  is  in  his  power. 

p.  S.  171,  §  2S.  11  Mass.  317.  2  Grav.  210.  236  Maes.  93. 

R.  L.  177,  I  28.  3  Gush.  460.  3  Gray,  496. 

1  Section  29.     If  the  creditor  directs  an  officer  to  levy  his  execution  Levy  on  land' 

2  on  land,  the  officer  shall  serve  it  as  provided  in  the  following  chapter.  pmp?rty"°'' 

3  If  he  directs  the  officer  to  levy  it  on  the  personal  property  of  the  debtor,  fi_^'  ^^'  ^^  ^®' 

4  the  officer  shall  serve  it  as  provided  in  the  following  sections. 

G.  S.  133,  §  27.  P.  S.  171,  §  29.  R.  L.  177.  5  29.  7  Mass.  123. 

1  Section  30.     An  execution  against  a  corporation,  if  levied  upon  its  Levyonprop- 

2  property,  shall  be  levied  in  the  same  manner  as  other  executions.  corporation. 

R.  S.  97,  §42.  P.  S.  171.  §.30.  1931,  426,  §  86. 

G.  S.  133,  §  28.  R.  L.  177,  §  30. 

1  Section  31.     All  property  which  by  common  law  is  liable  to  be  taken  Property 

2  on  execution,  may  be  taken  and  sold  thereon,  except  as  otherwise  ex-  e'secution. 

3  pressly  provided. 

R.  S.  97.  §19.  7  Mass.  438.  17  Mass.  405.  13  Allen,  449. 

G.  S.  133,  §  29.  9  Mass.  537.  3  Pick.  368.  116  Mass.  410. 

P.  S.  171,  §31.  12  Mass.  505.  S  Piclc.  298.  143  Mass.  123. 

R.  L.  177,  §  31.  15  Mass.  534.  7  Gray,  491. 

1  Section  32.     Current  gold  or  silver  coin  mav  be  taken  on  execution,  Current  coin. 

.  "^  R,  IS  97    §  20. 

2  and  may  be  paid  to  the  creditor  as  money  collected. 

G.  S.  133,  §  30.  P.  S.  171,  §  32.  R.  L.  177,  §  32.  16  Pick.  567. 

1  Section  33.     Bank  notes  and  all  other  bills  or  evidences  of  debt,  r^s''97°*?2i 

2  issued  by  a  moneved  corporation  and  circulated  as  monev,  mav  be  o.  s.  133.  §  31. 

«  ^  ^  ^  .'«'  PS1715  33 

3  taken  on  execution  and  paid  to  the  creditor  at  their  par  value  as  money  xi.'h.  177,  §33. 

4  collected,  if  he  will  accept  them;  otherwise,  they  shall  be  sold  like  other  1  pick^27i.  ' 

5  chattels. 

147  Mass.  81. 

1  Section  34.     The  following  property  of  the  debtor  shall  be  exempt  g^Pj^^'^m^" 

2  from  seizure  on  execution :  execution. 

C.  L.  104,  §  8.  R.  S.  97,  §  22.  135  Mass.  401. 

1698,  11,  §  5.  1857,  235.  198  Mass.  315. 

1732-3,  7,  §  0.  G.  S.  133,  §  32.  207  Mass.  159. 

1736-7,  13,  §  7.  P.  S.  171,  §34.  242  Mass.  321. 

1737-8,  17,  §  7.  R.  L.  177,  §  34.  272  Mass.  334. 

1759-60,  12,  §  4.  6  .\llen,  292.  96  U.  S.  595. 
1762-3.  18,  §  4. 

3  First,  The  necessary  wearing  apparel  of  himself  and  of  his  wife  and  }|^f;  }^g'  *  ^• 

4  children;   one  bedstead,  bed  and  the  necessarv  bedding  for  every  two  }?%■'*■,,« 

i»      1         p         '1  ■  1     I*""  •111!-  Mass.  170. 

5  persons  of  the  family;    one  iron  stove  used  for  warming  the  dwelling  i9  Pick.  470. 

6  house,  and  fuel  not  exceeding  the  value  of  twenty  dollars  procured  and 

7  intended  for  the  use  of  the  family. 

8  Second,  Other  household  furniture  necessary  for  him  and  his  family,  isos.  100, 5 1. 

9  not  exceeding  three  hundred  dollars  in  value. 

4  Gush.  359.  113  Mass.  333.  207  Mass.  407. 

11  Allen,  582.  167  Mass.  371. 

10  Third,  The  bibles,  school  books  and  library,  used  by  him  or  his  family,  1895. 100.  §  1. 

11  not  exceeding  fifty  dollars  in  value. 
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1813'  I?-''  ^  ^'        Fourth,  One  cow,  six  sheep,  one  swine  and  two  tons  of  hay.  12 

15  Mass.  205.  2  Allen,  219.  13-1  Mass.  401. 

11  Gray,  211.  S  Allen,  583. 

1855'  264'  ^  ^'        Fifth,  Tools,  implements  and  fixtures  necessary  for  carrying  on  his  13 

5  Mass.  313.      trade  or  business,  not  exceeding  one  hundred  dollars  in  value.  14 

13  Mass.  32.  12  Gray,  351.  9  Allen.  156.  108  Mass.  52. 

2  Pick.  80.  2  Allen.  395.  14  Allen.  236.  123  Mass.  194. 

10  Pick.  423.  3  Allen,  570.  101  Mass.  105.  134  Mass.  401. 

6Gray,  29S.  5  .\llen.  43,  148.  103  Mass.  181.  173  Mass.  90. 

7  Gray,  67,  69.  6  Allen,  292. 

6^Grky*298.          Sixth,  Materials  and  stock  designed  and  procured  by  him  and  neces-  1.5 

I  Grav'  62'        ^^^^  ^°^  Carrying  on  his  trade  or  business,  and  intended  to  be  used  or  16 

10  Gray,  242.     wrought  therein,  not  exceeding  one  hundred  dollars  in  value.  17 

5  Allen,  148.  6  Allen,  292.  9  Allen,  156. 

16  Grl^'  211         Seventh,  Provisions  necessary  and  procured  and  intended  for  the  use  18 

4  Allen,  'i57.      of  the  family,  not  exceeding  fifty  dollars  in  value.  19 

5  Allen,  15S. 

1851,262.             Eighth,  One  pew  occupied  by  him  or  his  family  in  a  house  of  public  20 

worship;   but  this  provision  shall  not  prevent  the  sale  of  a  pew  for  the  21 

non-payment  of  a  tax  legally  laid  thereon.  22 

1859, 142.             Ninth,  Boats,  fishing  tackle  and  nets  of  fishermen  actually  used  by  23 

them  in  the  prosecution  of  their  business,  not  exceeding  one  hundred  24 

dollars  in  value.  25 

1878'  265!  §  7o!      Tenth,  The  uniform  of  an  officer  or  soldier  in  the  militia  and  the  arms  26 

p.  s.  14, 5  72.    and  accoutrements  required  by  law  to  be  kept  by  him.  27 

1887,  411,  §  71.  1905.  465,  §§  90.  194.  1912,  67. 

1890.  425,  §  8.  1906.  .504,  §  7.  1917,  327,  §§  131, 

1893,  367,  §  71.  1908,  604,  §§  106,  209.         230,268. 

R.  L.  16,  §  85. 

1822,93,  §8.         Eleventh,  Rights  of  burial  and  tombs  while  in  use  as  repositories  28 

for  the  dead.  29 

I860, 65               Twelfth,  One  sewing  machine,  in  actual  use  bv  each  debtor  or  by  his  30 

1  Allen,  283.         »         .,                                 i-                    i           i        i     i    ii           •             i'  ni 

3  Allen,  670.      tamily,  not  exceeding  one  hundred  dollars  in  value.  31 

6  Allen,  292.  190  Mass.  265. 

1870, 224,  §  53.      Thirteenth,  Shares  in  co-operative  associations  subject  to  chapter  one  32 

hundred  and  fifty-seven,  not  exceeding  twenty  dollars  in  value  in  the  33 

aggregate.  34 

}??!•  ?n?'  t  }•       Fourteenth,  Estates  of  homestead  as  defined  in  chapter  one  hundred  35 

1855,  238,  s  1.              1       .    ,              .     ,  ^^ 

1857, 298,  §  1.    and  eighty-eight.  So 

G.  S.  104,  §  1.  p.  S.  123,  §  1.  R.  L.  131.  §  1. 

JrolfToffiMr.        Section  35.     If  there  is  reasonable  doubt  as  to  the  ownership  of  1 

G  i'  u'sS'm  Personal  property  or  as  to  its  liability  to  be  taken  on  execution,  before  or  2 

E?  Vi-;5  3^;   after  the  execution  has  been  levied  thereon,   the  officer  mav  require  3 

R.  L.  177,  §  35.         „    .  •         ,.  1  ,.  .      ,  -p      1  •         !■  1  •  ' 

1921, 425,  §  4.    suincient  security  from  the  creditor  to  iiidemniiy  him  tor  taking  or  con-  4 

150  Mass.  531.   tiuuiiig  to  hold  the  same.    If  sufficient  security  is  not  furnished  within  a  5 

reasonable  time  after  the  officer  has  made  a  written  demand  upon  the  6 

creditor  or  his  attorney,  the  officer  may  refuse  to  levy  the  execution  or,  7 

if  he  has  already  levied  it,  may  discharge  his  levy,  without  liability  to  the  8 

creditor  therefor.  9 


SALE   OF   PERSONAL   PROPERTY   TAKEN   ON   EXECUTION. 

Sale  of  personal      SECTION  36.     Personal  property  seized  on  execution  shall  be  safely     1 

property  on  a        4  v  v 

execution.         kept  by  the  officer,  at  the  expense  of  the  debtor,  for  four  days  at  least;    2 
1783, 57,  §  5.     and  shall  be  sold  by  public  auction  within  fourteen  days  next  after  the    3 
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4  seizure,  except  as  provided  in  the  following  sections,  unless  the  debtor  r.  s.  97,  §23. 

5  before  such  sale  redeems  it  by  otherwise  satisfying  the  execution. 

p.  S.  171,  §36.  R.  L.  177,  §36.  7  Gray,  410. 


1  Section  37.     The  officer  shall  Ki\e  notice  of  the  time  and  place  of  n72-3,''il.''''' 

2  sale  by  causing  notices  thereof  to  be  posted  forty-eight  hours  at  least  J/'*|'|^'||4 

3  before  the  time  of  sale  in  a  public  place  in  the  town  where  the  sale  is  to  be  p  ^^f^-^^^'- 

4  made,  or  by  causing  an  advertisement  of  the  time  and  place  of  sale  to  be  R  "l.  177,  §  37. 

5  published  in  a  newspaper,  if  any,  published  in  the  town  where  the  debtor  27011335: 49. 

6  had  his  last  and  usual  place  of  residence. 

1  Section  38.     If  the  value  of  such  property  to  be  sold  exceeds  three  same,  if  value 

2  hundred  dollars,  the  officer  shall,  at  the  request  of  either  party,  give  hundr''ed""'^° 

3  notice  of  the  sale  by  advertisement  in  a  newspaper  as  provided  in  the  R^'lf^V,  §  23. 

4  preceding  section ;  and  the  sale  may  be  made  at  any  time  after  the  expira-  ^  |  j'^s.  ^§^3^6. 

5  tion  of  four  days,  and  within  thirty  days  after  seizure  on  execution.  R-  l.  177,  §  38. 

1  Section  39.     If,  at  the  time  appointed  for  the  sale,  the  officer  con-  Adjournment 

2  siders  it  for  the  interest  of  all  persons  concerned  to  postpone  it,  he  may  r.  s.  97,  §  26. 

3  adjourn  it  for  not  more  than  seven  days,  and  so  from  time  to  time  until  p.  s.  171,' §39.' 

4  the  sale  is  completed;    giving  notice  of  every  such  adjournment  by  a  ^Mass^bs.*^' 

5  public  declaration  thereof  at  the  time  and  place  previously  appointed  for 

6  the  sale. 


1  Section  40.     If  a  sale  of  such  property  on  execution  is  enjoined,  it  may  ^ '*^°"™unc°-' 

2  be  adjourned  by  the  court  granting  the  injunction  to  await  further  order  tion. 

3  of  the  court,  and  upon  dissolution  of  the  injunction  the  court  may  order  r.  l'.  nV.  §  40. 

4  the  sale  to  proceed,  and  may  order  additional  notice  of  the  adjourned 

5  sale. 

1  Section  41.    If  the  highest  bidder  for  an  article  at  such  sale  refuses  ^^^^^^j  ,37 

2  to  take  and  pay  for  it,  the  officer  shall  sell  it  again  by  auction,  at  the  g.  s.  isis,  §  38. 

3  same  time  or  within  ten  days  thereafter,  giving  notice  of  the  second  sale;  r.l.  177,  §41. 

4  and  he  shall  account  for  what  he  receives  on  the  second  sale,  and  for  any  l24'Mass.^i9i. 

5  damages  recovered  of  the  first  bidder  for  a  loss  on  the  re-sale,  as  for  so 

6  much  received  on  the  execution. 

1  Section  42.    The  officer  making  such  sale  shall  in  his  return  of  the  Return  of  eie- 

2  execution  particularly  describe  the  property  sold  and  the  amount  for  biiity  for  fraud. 

3  which  each  article  was  sold ;   and  if  he  is  guilty  of  fraud  in  the  sale  or  r  *|;  97;  §  28. 

4  return,  he  shall  be  liable  in  tort  to  the  party  injured  for  five  times  the  p|  }|^;  ||?; 

5  amount  of  the  actual  damage  sustained  by  reason  of  such  fraud. 

R.  L.  177,  §  42.  102  Mass.  414. 

1  Section  43.    The  officer  shall  apply  the  money  arising  from  the  sale  Disposition 

2  to  paying  the  charges  and  satisfying  the  execution,  and  shall  return  the  St  sale. 

3  residue,  if  any,  to  the  debtor  on  demand,  or  shall  apply  and  pay  over  the  nss^sV,  55. 

4  same  as  provided  in  the  following  sections. 

R.  S.  97.  §29.  G.  S.  133,  §40.  P.  S.  171,  §  42.  R.  L.  177,  §  43. 

1  Section  44.    If  the  property  sold  on  execution  has  been  attached  by  Disposition 

2  another  creditor,  or  seized  on  another  execution,  either  by  the  same  or  or  more  cred- 

3  another  officer,  or  if  before  payment  of  such  residue  to  the  debtor  another  "sol,  83,  §  6. 
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[Chap.  235. 


1819. 87.  writ  of  attachment  or  execution  against  him  is  delivered  to  the  officer  who  4 

G.  s.  133.  Ml.  made  the  sale,  the  proceeds  of  the  sale  shall  be  applied  to  the  discharge  of  5 

R.  L.V77.\"i.  the  several  judgments  in  the  order  in  which  the  respective  writs  of  attach-  6 

210  Mass.  90.     jugnt  Or  execution  were  served,  and  any  residue  returned  to  the  debtor.  7 


?pOT°IucMssive  Section  45.  If  an  attachment  or  seizure  on  execution  is  made  of  any 
Jon'^f ''oTI't-      property  which  may  be  attached  without  taking  and  keeping  the  exclusive 

1804,83,  i  6.        ^       ^        y  !•  1    •!•      ^  -i  i  ij 

1819.87.  possession  thereof,  and  if  the  same  property  is  subsequently  attached  or 

g'.  s.  133.  §  42.  taken  on  execution  bv  another  officer,  he  shall  give  notice  thereof  to  the 
R.  L.  177.  §  45.  officer  who  made  the  first  attachment  or  seizure;  and  if  the  latter,  before 
9^Mass*265.^'    he  Teccives  such  notice,  pays  to  the  debtor  the  balance  of  the  proceeds  of 

a  sale,  he  shall  not  be  liable  therefor  to  the  person  claiming  under  such 

subsequent  attachment  or  seizure. 


Levy  on  terms 
for  vears. 
1834,  162,  §  1. 
R.  S.  97,  §  33. 
1847,  267,  §  4. 
G.  S.  133,  §  49. 
P.  S.  171.  §  51. 
R.  L.  177,  §  52. 
142  Mass.  200. 


LEVY  ON  TERMS  FOR  YEARS. 

Section  46.    Terms  for  years,  if  the  original  lease  was  for  one  hundred  1 

years  or  more,  and  fifty  years  or  more  thereof  remain  unexpired,  shall  be  2 

regarded  as  real  estate,  for  the  levy  of  an  execution  thereon.    Other  terms  3 

for  years  shall  be  seized  and  sold  on  execution  in  like  manner  as  personal  4 

property,  except  that  the  officer  before  selling  the  same  shall  give  fourteen  5 

days'  notice  of  the  time  and  place  of  sale,  by  leaving  a  written  notice  6 

thereof  with  the  debtor  personally  or  at  his  last  and  usual  place  of  abode,  7 

and  by  posting  a  notice  on  the  leased  premises.  8 


suspension  of  levy. 

ofTev™.^'""  Section  47.    If  personal  property  has  been  seized  on  execution,  and 

gI  133^^50  the  further  service  of  the  execution  is  suspended  by  reason  of  a  prior 
p.  s.  171.' §52  attachment  or  seizure  of  the  same  property,  such  property  shall  remain 
3  Met.  251.  '  bound  by  such  later  seizure  until  sold,  in  whole  or  in  part,  under  the  prior 
97  Mass.  339.     attachment  or  seizure,  or  until  that  attachment  or  seizure  is  dissolved. 

100  Mass.  126.  128  Mass.  427. 


R  Tg^l'i'^ss.  Section  48.  If  such  property  is  sold  in  part  under  the  prior  attach- 
p'ilYi'iis'  ment  or  seizure,  or  if  that  attachment  or  seizure  is  dissolved,  the  property 
R  L  177,  §  54.  or  any  part  thereof  remaining  undisposed  of  shall  continue  bound  for 
thirty  days  thereafter  by  the  seizure  on  the  execution ;  and  service  of  the 
execution  may  be  completed  as  if  the  estate  had  been  first  seized  thereon 
within  said  thirty  days,  although  the  return  day  of  the  execution  has 
passed. 


death,  etc.,  of  officer  or  party  after  commencement  of  levy 

OR  service. 

Death,  etc.,  of       SECTION  49.    If  an  officer,  who  has  begun  to  serve  an  execution  or  1 

beginning  of      other  Writ  Or  process,  dies  or  becomes  incapable  of  completing  the  serv-  2 

r!^s.°97,'^U3^'  ice  and  return  thereof,  the  service  may  be  completed  by  any  officer  3 

F.tin.'iii.'  qualified  to  serve  it;    or  in  case  of  illness  or  absence,  the  judgment  4 

R^L  177  5  55  creditor  or  the  officer  who  began  to  serve  the  writ  or  process  may  dele-  5 

2  kck.  270.       gjjte  any  officer  qualified  to  serve  it  temporarily  to  act  for  him  during  6 

said  illness  or  absence.     If  the  first  officer  has  not  made  a  certificate  7 

of  his  doings,  the  second  officer  shall  certify  whatever  he  finds  to  have  8 

been  done  by  the  first  officer,  and  shall  add  thereto  a  certificate  of  his  9 

own  doings.  10 


148  Mass.  501. 


Chaps.  235,  236.; 
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1  Section  50.    If  an  officer  has  begun  to  serve  an  execution,  he  may  Removal  of 

2  complete  the  service  and  return  thereof,  although  he  is  removed  from  after  beginning 

3  office  or  although  the  service  cannot  be  completed  until  after  the  return  r.  sTg?,  §  u. 

4  day. 


G.  S.  133,  S  53. 


P.  S.  171,  §55. 


II.  L.  177,  §  56. 


166  Mass.  33. 


1  Section  51.    If  either  party  dies  after  any  property,  real  or  personal,  ^ftJ'begiSm'^ 

2  has  been  seized  on  execution,  the  service  thereof  may  be  completed  in  ^f  i|vy^     ^_ 

3  like  manner  and  with  like  etl'ect  as  if  both  parties  were  living  and  the  g.  s.  133, 5  54. 

4  officer  may  appoint  an  appraiser  for  the  deceased  party. 


p.  S.  171.  §  56. 
R.  L.  177,  §  57. 


9  Mass.  209. 
3  Met.  251. 


222  Mass.  131. 


PENALTY  ON  OFFICER  FOR  DETAINING  MONEY  COLLECTED. 

'  1      Section  52.    An  officer  who,  upon  demand  by  the  creditor,  unreason-  Penalty  for  de- 

2  ablv  neglects  to  pav  money  collected  bv  him  on  execution  shall  forfeit  coire'^tld.'""''^ 

3  to  the  creditor  five  times  the  lawful  interest  of  the  money  from  the  time  i784,  44,  §'3." 

4  of  the  demand  until  it  is  paid. 


R.  S.97,  §73. 
G.  S.  133,  §  56. 


P.S.  171.  §57. 
R.  L.  177,  §58. 


7  Mass.  464. 
4  Met.  149. 


CHAPTER    236. 

LEVY   OF   EXECUTIONS   ON   LAND. 


Sect. 

land  subject  to  levy. 

1.  Land  and  rights  liable  to  be  taken. 

2.  Estates  tail. 

PROCEEDINGS    UPON    LEVY. 

3.  Notice  and  appraisal. 

4.  Deposit  of  notice  of  land  taken  on  exe- 

cution. 

5.  Entries  by  register. 


LEVY    BY   SET-OFF. 

6.  Appointment  of  appraisers. 

7.  Duties  of  appraisers. 

8.  Estate  to  be  valued  as  a  fee  simple, 

unless. 

9.  -Appraisal  of  land  subject  to  mortgage. 

10.  Appraisal    when    several    parcels    are 

le\'ied  on. 

11.  Description  of  Land  in  certificate. 

12.  Levy  on  land  held  jointly  or  in  common. 

13.  LevT  on  land  incapable  of  division. 

14.  Levy  on  life  estate. 

15.  Levy  on  rents  and  profits. 

16.  Le\'y  on  leased  land. 

17.  Same  subject. 

IS.  LevT   of  execution   upon   property  in 

which  homestead  exists. 
19.  Officer  to  deliver  seisin  to  creditor. 


Sect. 

20.  Momentary  seisin,  when. 

21.  Return  and  record  of  execution. 

22.  Effect  of  record. 

23.  Officer's  return. 

24.  Le\'y  void,  when. 

25.  Levy  valid  against  the  creditor. 

LEVY    BY   SALE. 

26.  Levy  by  sale. 

27.  Sale,  how  made. 

28.  Notice  of  sale. 

29.  Adjournment. 

30.  Adjournment  by  court. 

SUSPENSION    OF    LEVY. 

31.  Suspension  of  le\T- 

32.  Proceedings  after  dissolution  of  prior 

attachment. 

BIGHT  OP  REDEMPTION. 

33.  Right  of  redemption. 

34.  Ascertainment  of  amount  due. 

35.  Redemption     of     mortgage     paid     by 

creditor  or  purchaser. 

36.  Redemption  of  right  to  redeem  from 

tax  sale. 

37.  Redemption  of  life  estate  if  le\-y  is  on 

rents  and  profits. 
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Sect. 

38.  Remedy  if  creditor  does  not  release. 

39.  Suit  to  redeem. 

40.  Proceedings. 

41.  Costs. 

42.  Rights  of  debtor,  creditor  or  purchaser 

may  be  exercised  by  his  heirs,  etc. 


GENERAL   PROVISIONS. 

43.  When  levy  made. 

44.  Notice,  how  served. 

45.  Fees  and  charges  added  to  debt. 

46.  Levy  upon  lands  in  different  counties. 


Sect. 

47.  Action   for  possession  to  be  brought, 

when. 

48.  Levy  on  land  subject  to  lien  not  al- 

lowed for. 

49.  Levy  on  right  of  redeeming  land  taken 

on  execution. 

50.  Waiver  of  le\'y. 

51.  Scire  facias  on  invalid  levy. 

52.  Procedure. 

53.  Levy  on  land  of  deceased. 

54.  Redemption  and  exemption. 

55.  Curtesy  and  dower  in  land  taken  on 

execution. 


Land  and 
rights  liable 
to  be  taken. 
1696,  10, 
§§1.3. 

1716-17,  3,  §  1. 
1735-6,  9.  §  1. 
1783,  57, 
§§2,4. 
R.  S.  73, 
§§  1,31. 
1844, 107 
1855.  453 
G.  S.  103 
P.  S.  172,  §'  1 
R.  L.  178,  §  1 

13  Mass.  207. 

14  Mass.  378. 


§1. 

,  §1. 


L.\.ND   SLIBJECT  TO   LE-VT. 

Section  1.     All  the  land  of  a  debtor  in  possession,  remainder  or  rever-  1 

sion,  all  his  rights  of  entry  into  land  and  of  redeeming  mortgaged  land,  2 

and  all  such  land  and  rights  fraudulently  conveyed  by  him  with  intent  3 

to  defeat,  delay  or  defraud  his  creditors,  or  purchased  or  directly  or  4 

indirectly  paid  for  by  him  but  the  record  title  of  which  has  been  retained  5 

in  the  vendor  or  conveyed  to  a  third  person  with  intent  to  defeat,  delay  6 

or  defraud  the  creditors  of  the  debtor,  or  on  a  trust  for  him,  express  or  7 

implied,  whereby  he  is  entitled  to  a  present  conveyance,  may,  except  as  8 

provided  in  chapter  one  hundred  and  eighty-eight,  be  taken  on  execution  9 

for  his  debts  as  provided  in  this  chapter.  10 


16  Mass.  345. 

1  Pick.  351. 

2  Pick.  508. 

3  Pick.  484. 

4  Pick.  131. 

17  Pick.  137. 

1  Met.  528. 
7Cush.  431. 

2  Gray,  538. 
11  Gray,  217. 

1  Allen,  235. 

2  Allen,  77. 


13  Allen.  257. 
97  Mass.  310. 
99  Mass.  478. 

101  Mass.  422. 

102  Mass.  56. 
114  Mass.  520. 
116  Mass.  410. 

120  Mass.  481. 

121  Mass.  476. 

125  Mass.  11. 

126  Mass.  278. 
150  Mass.  289. 


151  Mass.  71. 
175  Mass.  373. 
189  Mass.  390,  424. 
225  Mass.  217. 
228  Mass.  385. 

230  Mass.  197. 

231  Mass.  563. 
233  Mass.  158. 
256  Mass.  250. 
258  Mass.  402. 
265  Mass.  403,  428. 
267  Mass.  274. 


Estates  tail. 
1791,  60,  §  2. 
R.  S.  73.  §  2. 
G.  S.  103,  §  2. 
P.  S.  172,  §  2. 


Section  2.     Estates  tail  may  be  taken  on  execution  in  like  manner  1 

as  estates  in  fee  simple;  and  whoever  la\\'fully  holds  such  land  under  the  2 

execution  shall  have  an  estate  in  fee  simple  therein.  3 

R.  L.  178,  §  2.  3  Gray,  162. 


Notice  and 
appraisal. 
R.  S.  73.  §  22. 
G.  S.  103,  §  24, 
P.  S.  172.  §3. 
R.  L.  178,  §3. 
Ill  Mass.  84. 


PROCEEDINGS   UPON   LE\T. 

Section  3.  An  officer  taking  land  on  execution  shall  give  notice 
thereof  to  the  debtor,  if  found  within  his  precinct,  cause  the  land  to  be 
appraised  as  provided  in  this  chapter,  if  an  appraisal  is  required,  and 
complete  the  levy  without  unnecessary  delay. 

124  Mass.  172.  130  Mass.  25. 


Deposit  of 
notice  of  land 
taken  on 
execution. 
1862,  190, 
§§1,4. 
1871,  123. 
1873,297,  §  1. 
P.  S.  172,  §4. 
R.  L.  178,  §  4. 
1920,  344. 
143  Mass.  195. 
209  Mass.  368. 


Section  4.  If  land,  which  was  not  attached  on  mesne  process  in  the 
action  in  which  the  execution  issued,  is  taken  on  execution,  the  officer 
shall  forthwith  deposit  in  the  registry  of  deeds  for  the  county  or  district 
where  the  land  lies  a  copy  of  the  execution  with  a  memorandum  thereon 
that  the  execution  is  in  his  hands  for  the  purpose  of  taking  the  land  of 
the  defendant,  and  no  such  taking  shall  be  valid  against  a  purchaser  in 
good  faith,  for  value  and  without  notice,  before  such  copy  is  deposited. 
If  land  was  attached  on  mesne  process,  a  copy  of  the  execution  with  a 
memorandum  as  aforesaid  shall  be  deposited  by  the  officer  in  the  registry 
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10  of  deeds  for  the  county  or  district  where  the  land  lies,  within  forty  days 

11  after  the  judgment  in  the  action,  and  the  attachment  shall  become  void 

12  forty  days  after  said  judgment  unless  the  copy  is  so  deposited;  provided, 

13  that  if  land  was  attached  on  mesne  process  in  IS'antucket  county  and  judg- 

14  ment  was  rendered  in  another  county,  or  if  judgment  was  rendered  in 

15  Nantucket  county  and  land  was  attached  in  another  county,  said  copy 

16  shall  be  deposited  within  seventy  days  after  judgment  in  the  action, 

17  and  the  attachment  shall  become  void  seventy  days  after  said  judgment 

18  unless  the  copy  is  so  deposited. 

1  Section  5.     The  register  shall  note  on  every  such  copy  the  day,  Entries  by 

2  hour  and  minute  when  received  and  shall  file  it  in  his  office.     He  shall  isol.'igo,  §  2. 

3  enter  in  the  book,  kept  by  him  for  the  entry  of  attachments  of  land,  the  r.  l.Vts,^  5. 

4  names  of  the  plaintiff  and  defendant  as  stated  in  the  copy  and  the  time 

5  when  the  copy  was  deposited. 

LEVY   BY   SET-OFF. 

1  Section  6.    The  officer  shall  cause  the  land  to  be  appraised  by  three  Appointment 

.    .  ,  1  •  1  1  }  i*i  1         J.1        01  appraisers. 

2  dismterested  persons,  to  be  appomted,  one  by  the  creditor,  one  by  the  1716-17,  3, 5 1. 

3  debtor  whose  land  is  taken  or,  if  the  debtor  is  absent  from  or  does  not  i7S3757',  §'2. 

4  reside  in  the  commonwealth,  by  his  agent  or  attorney  if  he  has  any  R^s^^'S^a, 

5  known  to  the  officer,  and  one  by  the  officer.     If  the  debtor  is  absent  from  J||i;  HI 

6  or  does  not  reside  in  the  commonwealth  and  has  no  agent  or  attorney  o^  s.  103, 

7  known  to  the  officer  or  if  he  neglects  within  a  reasonable  time  to  appoint  p-  s!  m  57^. 

8  an  appraiser,  the  officer  shall  appoint  one  for  him. 

8  Mass.  113.  8  Met.  599.  2  Allen,  338.  114  Mass.  429. 

11  Mass.  468.  2  Gush.  32.  110  Mass.  529.  122  Mass.  267. 

2  Pick.  382,  443.  15  Gray,  28.  113  Mass.  347.  126  Mass.  93. 

1  Section  7.     The  appraisers  shall  be  sworn,  before  a  justice  of  the  Duties  of 

2  peace  or  the  officer,  faithfully  and  impartially  to  appraise  the  land  nfe-iTs.  §  i 

3  shown  to  them  as  taken  on  the  execution,  shall,  with  the  officer,  view  "ll~^S\  \'2.  ^' 

4  the  same  and  shall  make  such  examination  of  it  as  may  be  necessary  R  s-73,  H3, 

5  to  form  a  just  estimate  of  its  value.     A  certificate  of  their  appraisal  }^^f;|}J- 

6  signed  by  them  shall  be  endorsed  on  the  execution;    but  if  one  of  the  G.^s.'ib3.  §§3. 

7  appraisers  who  was  sworn  and  acted  with  the  others  refuses  to  sign  the  p.  s.  172, 

8  certificate,  the  certificate  of  the  others  shall  be  sufficient. 

R.  L.  178,  I  8.  8  Mass.  284.  2  Pick.  331, 

7  Mass.  71.  14  Mass.  143.  382,  564. 

1  Section  8.    The  value  of  the  estate  of  the  debtor  shall  be  appraised  ^X*,'5*°^^ 

2  as  an  estate  in  fee  simple  in  possession,  unless  it  is  expressly  stated  in  the  Jf^^i^^^P'"^' 

3  description  endorsed  on  the  execution  to  be  a  less  estate.     All  the  free-  R  |  73^  5^8^- 

4  hold  estate  and  interest  which  the  debtor  has  in  the  land  shall  be  taken  p.  .s  172!  §  10. 

5  and  shall  pass  by  the  levy,  unless  it  is  a  larger  estate  than  is  mentioned  14  Mass.  404.' 

6  in  said  description. 

I  Met.  345.  4  Met.  404.  125  Mass.  7. 

1  Section  9.     If  a  right  of  redeeming  mortgaged  land  is  taken  and  set  AppramUf 

2  off  on  execution,  the  appraisers  shall  deduct  the  value  of  the  encumbrance  to  mortgage. 

3  or  the  amount  of  the  mortgage  debt,  when  known,  from  the  appraised  ois.ios,  §33. 

4  value  of  the  land,  and  the  amount  so  deducted  shall  be  stated  in  the  R.L.V78.V16. 

5  return  of  the  execution. 

II  Mass.  222.  10  Cush.  526.  125  Mass.  66. 
16  Mass.  400.                                97  Mass.  339.                                258  Mass.  402. 
4  Met.  404. 
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Appraisal  when 
several  parcels 
are  levied  on. 
R.  S.  73,  §  6. 
G.S   103,  §6. 
P.S.  172,  §12. 
R.  L.  178.  §  11. 
7  Mass.  71. 
11  Mass.  515. 


Section  10.  If  the  execution  is  levied  at  the  same  time  upon  several 
parcels  of  land,  each  parcel  may  be  separately  appraised,  or  all  may  be 
appraised  together.  If  several  parcels  are  taken  successively  on  the 
same  execution,  all  the  parcels  may  be  appraised  by  the  appraisers  first 
appointed,  or  appraisers  may  be  appointed  for  each  parcel. 

2  Pick.  382.  10  Allen,  494. 


Description 
of  land  in 
certificate. 
R.  S.  73,  5  5. 
G.S.  103,  §5. 
P.  S.  172,  §  13. 
R.  L.  178,  §  12. 

9  Mass.  92. 
11  Mass.  515, 
4  Met.  404. 

10  Met.  62. 
6  Gray,  552. 
8  Gray,  427. 
125  Mass.  7. 


Section  11.  Land  levied  upon,  whether  an  entire  parcel  or  an 
undivided  part,  and  whether  the  debtor's  estate  therein  is  a  fee 
simple  or  a  less  estate,  and  whether  it  is  in  possession,  reversion  or  re- 
mainder, shall  be  described,  by  metes  and  bounds  or  otherwise,  with  as 
much  precision  as  is  necessary  in  a  deed  of  land,  and  in  such  manner 
that  the  land  may  be  known  and  identified.  Such  description  may  be 
contained  in  the  certificate  of  the  appraisers  or  in  the  return  of  the 
officer,  and  the  description  in  either  may  be  referred  to  and  adopted  in 
the  other. 


1 

2 

.3 
4 
5 
6 
7 
8 
9 


Levy  on  land 
held  jointly 
or  in  common. 
1783,  57,  §  2. 
R.  S.  73.  §  9. 
G.S.  103,  §9. 
P.S.  172,  §  14. 
R.  L.  178,  §  13. 

12  Mass.  348, 
474. 

13  Mass.  57. 
21  Pick.  283. 
215  Mass.  65. 
265  Mass.  428. 


Section  12.     If  land  is  held  by  a  debtor  in  joint  tenancy  or  as  a  1 

tenant  in  common,  the  share  thereof  belonging  to  the  debtor  may  be  2 

taken  on  execution,  and  shall  thereafter  be  held  in  common  with  the  3 

co-tenant.     If  the  whole  share  of  the  debtor  is  more  than  sufficient  to  4 

satisfy  the  execution,  the  levy  shall  be  made  upon  such  undivided  por-  5 

tion  of  such  share  as  will,  in  the  opinion  of  the  appraisers,  satisfy  the  6 

execution,  and  such  undivided  portion  shall  be  held  in  common  with  7 

the  debtor  and  the  other  co-tenant.  8 


i^cI^aTiio"^  Section  13.  If  the  land  levied  upon  cannot  be  divided  without 
division.  damage  to  the  whole  and  is  more  than  sufficient  to  satisfy  the  execution, 

R.  s.'  73,  §  10.'  the  levy  shall  be  made  upon  such  undivided  portion  of  the  whole  as 
p'.tul'iit  will,  in  the  opinion  of  the  appraisers,  satisfy  the  execution,  and  such 
ioi^mIIs.'4V8!"  undivided  portion  shall  be  held  in  common  with  the  debtor. 

Ill  Mass.  83. 


Le^y^oQiife  SECTION  14.    A  life  estate  may  be  taken  and  set  off  to  the  creditor  1 

I  i  io3S"ii  ^'^^  °^^^^  ^^"^  ^*  ^^^^  appraised  value  or,  at  the  election  of  the  creditor,  2 

P.S.  172,' §  16.'  the  execution  may  be  levied  on  the  rents  and  profits.  3 

R.  L.  178,  §  15.  10  Mass.  260.  15  Mass.  439. 


Levy  on  rents 
and  profits. 
R.  S.  73,  5  12. 
G.  S.  103,  §  12. 
P.S.  172,  §  17. 
R.  L.  178,  5  16. 


Section  15.    If  execution  is  levied  on  rents  and  profits,  the  annual  1 

value  thereof  shall  be  determined  by  the  appraisers,  and  the  land  shall  2 

be  set  oft"  to  the  creditor  for  such  time  as  will  satisfy  the  execution  at  3 

the  rate  of  rents  and  profits  as  determined  by  the  appraisers,  if  the  life  4 

estate  endures  so  long,  computing  interest  on  the  amount  due  on  the  5 

execution  and  deducting  the  rents  and  profits  as  they  accrue  as  so  much  6 

paid  from  time  to  time.    If  the  life  estate  expires  before  the  end  of  the  7 

term  so  fixed,  the  creditor  may  have  a  new  action  on  the  judgment  to  8 

recover  the  amount  then  due  thereon.  9 


kll^d^iand           Section  16.    If  the  land  levied  upon  is  under  lease  to  a  third  person,  1 

G  1 103 S^  13  ^"^  t^^  reversion  of  the  whole  is  taken  on  the  execution,  the  lessee  shall  2 

p.  s.' 172,' §  18.'  pay  to  the  creditor  the  rent  accruing  after  the  levy,  except  such  part  3 

R.  L.  178,    17.  ^^  ^^  ^^^  ^^. J  jjgjQj.g  jjQ|.;ce  of  the  levy.  4 
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1  Section  17.    If  the  land  is  under  lease  as  aforesaid  and  the  reversion  same  subject. 

2  of  a  part  only  is  taken,  the  appraisers  shall  determine  the  portion  of  the  a'.s.  103.  U4. 

3  whole  annual  rent  to  be  paid  to  the  creditor,  and  the  lessee  shall  pay  it  u.  l.Vts.Vi^s. 

4  to  him. 

1"  Mass.  439. 

1  Section  IS.     If  a  judgment  creditor  requires  an  execution  to  be  Lp\-j- of  ejecu- 

2  levied  on  property  which  is  claimed  by  the  debtor  to  be  as  a  homestead  ert"  i'lfwhfch'''' 

3  exempt  from  such  levy,  and  if  the  officer  holding  such  execution  is  of  exSs!'^^'' 

4  opinion  that  the  premises  are  of  greater  value  than  eight  hundred  dol-  }|^g'  ^3"'  |  ^• 

5  lars,  appraisers  shall  be  appointed  to  appraise  the  property  in  the  manner  }|5^'  298,  §  is. 

6  provided  by  section  six.    If,  in  the  judgment  of  the  appraisers,  the  prem-  g.  s.'  104,  §  11. 

7  ises  are  of  greater  value  than  eight  hundred  dollars,  they  shall  set  off  r.  l.  ui.  §  13. 

8  to  the  judgment  debtor  so  much  of  the  premises,  including  the  dwelling  0  Aiien^wi. ' 

9  house,  in  whole  or  in  part,  as  shall  appear  to  them  to  be  of  the  value  of  ®®  "^^^^^'  ^• 

10  eight  hundred  dollars;   and  the  residue  of  the  property  shall  be  levied 

1 1  upon  and  disposed  of  in  like  manner  as  land  not  exempt  from  levy  on 

12  execution;  and  if  the  property  levied  on  is  subject  to  a  mortgage,  it  may 

13  be  set  off  or  sold  subject  to  the  mortgage  and  to  the  estate  of  home- 

14  stead,  in  like  manner  as  land  subject  to  a  mortgage  only. 

1  Section  19.     An  officer  serving  an  execution  shall  deliver  to  the  officer  to  de- 

2  creditor  or  to  his  attorney  seisin  and  possession  of  the  land  taken  thereon,  cro'diSr"' 

3  so  far  as  the  nature  of  the  estate  and  the  title  of  the  debtor  will  admit;  1719I20', 9;  | }; 

4  but  if  the  estate  taken  is  a  remainder,  reversion  or  right  of  redemption,  r^I'IJ;  fis. 

5  the  officer  shall  not  oust  the  person  lawfully  in  possession  of  the  land,  p|/°2^'/2cf' 

6  but  shall  assign  to  the  creditor  the  right  which  the  debtor  had  therein,  R-  l-  ivs,  §  19. 

7  and  make  his  return  accordingly. 

1  Section  20.    If  an  execution  is  levied  on  land  of  which  a  person  other  Momentary 

2  than  the  debtor  is  actually  seized,  the  officer  shall  deliver  to  the  creditor  r.  s.'is,  §  I'e. 

3  or  to  his  attorney  such  momentary  seisin  and  possession  thereof  as  will  r  |.  m.' §  2 k' 

4  enable  the  creditor  to  maintain  an  action  therefor  upon  his  own  seisin;  ^'Mas"5'23.^°' 

5  but  the  officer  shall  not  oust  the  tenant  then  in  possession. 

128  Mass.  427.  260  Mass.  33. 

1  Section  21.    The  officer  shall  return  the  execution,  with  a  certificate  Return  and 

2  of  his  doings  endorsed  thereon,  to  the  court  to  which  it  is  returnable,  cution. 

3  and  such  execution  and  certificate  shall  be  forthwith  recorded.    The  i7i6-i7,'3.'§  i. 

4  officer  shall  also,  within  three  months  after  the  levy  has  been  completed,  l73|l6%^'5  2.^" 

5  cause  the  execution  and  return  to  be  recorded  in  the  registry  of  deeds  ^^^-  ^^'  |  j^ 

6  for  the  county  or  district  where  the  land  lies. 

G.  S.  103.  §  17.  R.  L.  178,  §21.  3  Pick.  331. 

P.  S.  172,  5  22.  1917,  326.  135  Mass.  65. 

1895,  437.  15  Mass.  137.  148  Mass.  501. 

1  Section  22.     Such  record  in  the  registry  of  deeds  of  an  execution  Effect  of 

2  issued  by  a  district  court,  and  of  the  levy  thereon,  shall  be  prima  facie  ilss,  259.  §  2. 

3  evidence  of  the  regularity  of  the  judgment  and  prior  proceedings  in  the  p.  1.' /t?,' 5  23." 

4  case. 

R.  L.  178,  §  22.  1917,  326. 

1  Section  23.     The  return  of  the  officer  on  the  execution  shall,  in  officer's 

2  addition  to  the  other  requirements  of  law,  set  forth  substantially  —  r.  s'.'73, 5  23. 

1852,  256.  R.  L.  178,  §  23.  103  Mass.  151. 

G.  S.  103,  5  25.  10  .Met.  62.  118  .Mass.  517. 

P.  S.  172,  5  24.  97  Mass.  310.  125  Mass.  7. 
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[Chap.  236. 


9  Met.  413,  476. 

2  Mass.  154. 
8  Mass.  284. 

14  Mass.  20. 
2  Cush.  32, 
417. 

10  Cush.  247. 
8  Gray,  427. 

15  Gray.  28. 

16  Gray,  334. 


9  Met.  476. 


9  Met.  413. 
101  Mass.  418. 
11  Mass.  513. 
13  Mass.  361. 
2  Pick.  382. 


8  Mass.  284. 
14  Mass.  143. 
2  Pick.  331. 


First,  The  time  when  the  land  was  taken  on  execution;  3 

Second,  Either  that  the  appraisers  were  appointed  by  the  officer,  the  4 

creditor  and  the  debtor,  or  that  the  debtor  was  absent  from,  or  not  resi-  5 

dent  in,  the  commonwealth  and  had  no  agent  or  attorney  known  to  the  6 

officer,  or  neglected  to  appoint  an  appraiser,  and  the  officer  appointed  7 

one  for  him;  8 

4  Allen,  406.  12  Allen,  543.  124  Mass.  172.  126  Mass.  93. 

Third,  That  the  appraisers  were  duly  sworn,  unless  a  certificate  of  9 

the  oath  is  endorsed  on  the  execution  and  signed  by  the  person  adminis-  10 

tering  it;  11 

Fourth,  That  they  appraised  and  set  off  the  land  at  the  value  stated;  12 

Fifth,  That  the  officer  either  delivered  seisin  thereof  to  the  creditor  or  13 

his  attorney,  or  assigned  it  to  him  as  provided  in  the  case  of  a  remainder  14 

or  incorporeal  estate;  15 

SLxth,  The  description  of  the  land  unless  it  is  sufficiently  described  16 

in  the  certificate  of  the  appraisers  and  the  return  refers  to  and  adopts  that  17 

description;  and  18 

Seventh,  If  the  appraisal  is  signed  by  only  two  of  the  appraisers,  that  19 

all  tliree  of  them  were  present  and  acted  in  the  appraisal.  20 


Levy  void, 

when. 

R.  S.  73,  §  18. 

G.S.  103,  §  19. 

P.  S.  172,  §  2.i. 

R.  L.  178,  §  24, 


Section  24.     If  the  execution  and  return  are  not  recorded  in  the  1 

registry  of  deeds  within  three  months  as  aforesaid,  the  levy  shall  be  void  2 

as  against  a  creditor  who  has  attached  the  same  land  or  taken  it  on  3 

execution  without  notice  of  such  levy,  and  also  as  against  a  purchaser  4 

in  good  faith  for  value  and  without  such  notice;   but  if  such  execution  5 

and  return  are  recorded  after  the  expiration  of  the  three  months,  the  6 

levy  shall  be  valid  and  effectual  as  against  a  conveyance,  attachment  7 

or  levy  made  after  such  recording.  8 


Levy  valid  SECTION  25.     If  the  cxccution  and  return  have  not  been  returned  or  1 

creditor.  rccorded  as  aforesaid,  the  levy  shall  be  so  far  valid  against  the  creditor  2 

g;  s.'  103,  §  20.  that  he  shall  not  waive  the  levy  and  have  a  new  execution,  except  as  3 

R.L.  ^,^"2*5.  provided  in  section  fifty.  4 


LE\T.'  BY   SALE. 

ml  58  ^§3'  Section  26.  Land  and  rights  mentioned  in  section  one  and  rights 
1798',  77!  1 3.  of  redeeming  land  sold  for  the  payment  of  taxes  and  other  assessments 
R.  s.'  73;  §§  37,  may,  if  the  creditor  so  elects,  be  sold  on  execution  as  provided  in  the  four 
following  sections,  and,  after  satisfying  the  execution  with  the  costs  and 
charges,  the  surplus  proceeds  of  the  sale  shall  be  applied  and  disposed 
of  as  provided  upon  a  sale  of  personal  property  on  execution  under  the 
preceding  chapter.  Land  or  rights  taken  on  an  execution  in  favor  of  the 
commonwealth  shall  in  all  cases  be  so  sold. 

128  Mass.  369.  129  Mass.  210.  133  Mass.  374.  140  Mass.  373. 


55;  97,  §32 
G.  S.  103, 
§§39,  58. 
1874,  188, 
§§1,2. 
1881.39. 
P.  S.  172,  §27. 
R.  L.  178.  §  26, 
99  Mass.  446. 


Sale,  how 

made. 

1798,  77, 

§§3,5. 

R.  S.  73,  §  38. 

G.  .S.  103.  §  40. 

P.  S.  172,  §  28. 

R.  L.  178,  §  27. 

13  Pick.  477. 

10  Met.  138. 

13  Met.  200. 


Section  27.     The  officer  authorized  to  serve  the  execution  shall  make  1 

the  sale  by  public  auction  to  the  highest  bidder,  and  convey  by  deed  to  2 

the  purchaser  all  the  debtor's  title  to  the  land  or  rights  so  sold.     Such  3 

deed  shall,  if  the  execution  with  the  return  thereon  has  been  returned,  4 

be  valid  as  against  the  debtor  or  any  person  claiming  under  him  who  5 

has  actual  notice  thereof  and,  if  recorded  within  three  months  after  6 
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7  such  sale  in  the  registry  of  deeds  for  the  county  or  district  where  the  4  Gray.  468, 

8  land  lies,  shall  be  valid  as  against  any  other  person.  *  ^' 

3  Alien,  357.  129  Mass.  211.  1  .iO  Mass.  2.39. 

101  Mass.  400.  13.5  Mass.  6.x  2.i8  Mass.  402. 

110  Mass.  273.  143  Mass.  195.  270  Mass.  96. 

128  Mass.  427.  148  Mass.  501. 

1  Section  28.    The  officer,  thirty  days  at  least  before  the  sale,  shall  ngs^'^M*" 

2  deliver  to  the  debtor,  if  found  within  his  precinct,  a  written  notice  of  R.s.'73,' 539. 

3  the  time  and  place  of  sale  and  shall  post  such  a  notice  in  a  public  place  p.  s.  172,' §  29.' 

4  in  the  town  where  the  land  lies  and  also  in  two  adjoining  towns,  if  there  1912!  seo!  ^  ^^' 

5  are  so  many  in  the  county.     The  officer  shall  also  publish  such  a  notice  12  Mal^sis. 

6  once  in  each  of  three  successive  weeks,  the  first  publication  to  be  not  less  g  cusV  m^.' 

7  than  twentv-one  davs  before  the  day  of  sale,  in  a  newspaper  published  {^^  JJas.'-  427. 

.,  ',  "iiii-  *  ii'f  132  Mass.  457. 

8  ni  the  town  where  the  land  lies. 

136 -Mass.  414.  163  Mass.  147.  228  Mass.  385,  417. 

155  Mass.  451.  164  Mass.  209.  270  Mass.  96. 

159  Mass.  432.  210  Mass..  588. 

1  Section  29.     If,  at  the  time  appointed  for  the  sale,  the  officer  con-  fyljo'^S^f"'- 

2  siders  it  for  the  interest  of  all  persons  concerned  to  postpone  it,  he  may  R-  s.'73,'  §  46. 

3  adjourn  it  for  not  more  than  seven  days,  and  so  from  time  to  time  until  p.s  i72,'i  30.' 

4  the  sale  is  completed,  giving  notice  of  every  such  adjournment  by  a  public  f  pk-k'^s^^  '^' 

5  declaration  thereof  at  the  time  and  place  previously  appointed  for  the  1%  MaS:  til'. 

6  sale. 

1  Section  30.     Section  forty  of  chapter  two  hundred  and  thirty-five  Adjournment 

2  relative  to  adjournment  by  order  of  court  shall  apply  to  such  sales.      i884?'i75. 

R.  L.  178,  §  30. 
SUSPENSION  OF   LEVY. 

1  Section  31.     If  land  has  been  seized  on  execution  and  further  service  Suspension 

2  thereof  is  suspended  by  reason  of  a  prior  attachment  or  seizure  of  the  r.  s"^?.  §  34. 

3  same  land,  the  officer  making  the  later  seizure  shall  cause  a  record  thereof  p.  I.  m^,' §^5^2°' 

4  to  be  made  in  the  same  manner  as  an  attachment  of  land  on  mesne  {f *l'  178, 1 31. 

5  process  is  recorded.     Such  record  shall  be  sufficient  notice  of  said  seizure,  ^.Met.  245, 

6  and  the  levy  on  such  land  shall  be  considered  as  having  been  made  at  ^^  Mass.  339. 

7  the  time  of  such  seizure  if  such  record  is  made  within  three  days  there- 

8  after;  otherwise,  at  the  time  when  said  record  is  made.     The  land  shall 

9  remain  bound  by  such  seizure  until  set  off  or  sold  in  whole  or  in  part 

10  under  the  prior  attachment  or  seizure  or  until  that  attachment  or  seizure 

11  is  dissolved. 

1  Section  32.     If  land  is  set  off  or  sold  in  part  under  a  prior  attachment  '^(■°r°df'''^„ 

2  or  seizure,  or  if  that  attachment  or  seizure  is  dissolved,  the  land  or  such  tiorofTnor 

3  part  thereof  as  remains  undisposed  of  shall  continue  bound  for  thirty  r%^.  9TT35. 

4  days  thereafter  by  the  seizure  on  execution,  and  service  of  the  execution  p.s.  17','  fsi' 

5  may  be  completed  as  if  the  land  had  been  first  seized  thereon  within  i^*l'.  ns,  1 32. 

6  said  thirty  days,  although  the  return  day  thereof  has  passed. 

Ill  Mass.  84. 
RIGHT   OF   REDEMPTION. 

1  Section  33.    If  land  or  rights  have  been  taken  and  set  off  on  execu-  Right  of 

2  tion,  the  debtor  may  within  one  year  after  the  levy  or,  if  such  land  or  m2-i3,'8!'§  1. 

3  rights  have  been  sold  on  execution,  within  one  j-ear  after  such  sale  or  l7S3757?§ af 

68,  §6.  ■ 
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[Chap.  236. 


1798,  77,  §  5. 
1815,  137,  §  1. 
R.  S.  73,  §§  24, 
33,  42,  56. 
G.  S.  103, 
|§  26,  35,  44, 
59 

1874,  188,  §  3. 
1876,  235. 
P.  S.  172, 
§131,32. 
R.  L.  178,  §  33 

1  Pick.  485. 

2  Met.  510. 
2Cush.  141. 
13  Allen,  262. 
166  Mass.  407. 
218  Mass.  129. 
222  Mass.  303. 


within  the  time  and  upon  the  terms  provided  in  section  forty-seven, 
redeem  the  same  by  paying  or  tendering  to  the  creditor  or  purchaser, 
as  the  case  may  be,  the  amount  for  which  they  were  so  set  off  or  sold, 
with  interest  thereon  from  the  time  of  the  levy,  all  amounts  paid  for 
lawful  taxes  and  assessments,  reasonable  expenses  incurred  for  repairs 
and  improvements  and,  in  case  of  levy  by  set-off,  all  amounts  lawfully 
paid  on  account  of  any  mortgage  or  other  lien  recoverable  under  section 
forty-eight,  and  deducting  from  such  amount  in  each  case  the  rents  and  11 
profits  received  or  which  might  have  been  received  by  the  creditor  or  12 
purchaser  and  with  which  he  is  lawfully  chargeable.  The  creditor  or  13 
purchaser  shall  thereupon  deliver  to  the  debtor  a  deed  of  release,  pre-  1-t 
pared  by  the  debtor  or  at  his  expense,  of  the  land  or  rights  so  taken  and  15 
set  off  or  sold.  1" 


4 
5 
6 
7 
8 
9 
10 


Ascertainment       Section  34.    The  debtor  mav  in  all  cases  cause  the  amount  due  for 

oi  amount  uuc  •         i         'i  •  i        j_i  •       j.*  i?  j.i 

1783, 57, 11^  redemption  to  be  ascertained  at  his  own  expense  by  three  justices  ot  the 
g:s:io3,  §27.  peace  in  the  manner  following:  one  of  the  justices  shall  be  chosen  by 
R.L.^^s.Wi.  the  debtor,  one  by  the  creditor,  and  one  by  the  two  first  chosen;  or  if 
the  creditor  neglects  to  choose  one,  the  justice  chosen  by  the  debtor 
shall  appoint  the  other  two.  After  a  hearing  before  the  three  justices, 
they  or  two  of  them  shall  make  and  sign  a  certificate  of  the  amount 
which  they  adjudge  to  be  due  for  the  redemption  of  the  land,  which 
certificate  shall  be  final  and  conclusive  between  the  parties.     A  tender 


by  the  debtor  of  the  amount  so  adjudged  to  be  due  shall  be  a  sufficient  10 
tender  notwithstanding  any  previous  tender.  1 1 


Redemption 
of  mortgage 
paid  by 
creditor  or 
purchaser. 
1815,  137,  §  1. 
R.  S.  73, 
§§34-36,43. 
G.  S.  103, 
§§36-38,45. 
P.  S.  172, 
§§34-36. 
R.  L.  178,  §  35. 
22  Pick.  390. 


Section  35.  If  the  creditor  or,  in  case  of  a  sale,  the  purchaser  pays 
the  debt  due  on  a  mortgage  to  which  the  land  levied  on  is  subject,  the 
judgment  debtor  may  redeem  the  mortgage  from  the  creditor  or  pur- 
chaser at  the  time  when,  and  upon  the  terms  upon  which,  he  might  have 
redeemed  it  from  the  mortgagee  if  no  execution  had  been  levied.  If  the 
debtor  does  not  so  redeem  the  mortgage,  the  creditor  or  purchaser  shall 
hold  the  land  as  an  assignee  of  the  mortgage  and  free  from  any  right 
of  redemption,  notwithstanding  the  debtor  has  redeemed  or  offered  to 
redeem  the  right  taken  on  the  execution.  If  the  debtor  does  not  within 
one  year  after  the  levy  redeem  the  right  taken  on  the  execution,  the  10 
creditor  or  purchaser  shall  hold  the  land  against  the  debtor,  notwith-  11 
standing  the  debtor  has  redeemed  or  off'ered  to  redeem  the  mortgage. 


12 


Redemption  SECTION  36.     Rights  of  redeeming  land  sold  for  the  payment  of  taxes  1 

redeem  from      qj.  other  assessmcuts  may,  if  sold  on  execution,  be  redeemed  in  the  same  2 

1881, 39.  manner  as  rights  of  redeeming  mortgaged  land  so  sold.  3 

p.  S.  172,  §  37.  R.  L.  178,  §  36. 


Section  37.  If  an  execution  is  levied  on  rents  and  profits  of  a  life 
estate,  the  debtor  may,  at  any  time  before  the  debt  with  interest  thereon 
is  fully  satisfied,  redeem  the  same  by  paying  or  tendering  to  the  creditor 
the  amount  then  due  to  him;   and  the  proceedings  relative  to  such  re- 


Redemption  of 

life  estate  if 

levy  is  on 

rents  and 

profits. 

1783,  57,  §  3. 

R.S.73,  §30.      ...i^   „^„„ ,     

p|' m'  Us    demption  shall  be  the  same  as  are  provided  for  the  redemption  of  other 

R.L.178,§37.   j^,^j_ 


If  the  debtor  tenders  the  amount  justly  due  for  redemp-     1 


?4™to?does         Section  38.  _  .        ,     .,  -,  ,  .     -.i  ■  9 

not  release.  ^ion,  and  the  creditor  or,  in  case  of  a  sale,  the  purchaser  does  not  witnin  ^ 

R^i'.il:^^'  seven  days  after  the  tender  release  the  land  as  before  provided,  the  3 

§§  26(  44. 
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4  debtor  may  recover  it,  with  costs,  in  a  writ  of  entry  on  his  ov.i\  seisin  g.  s.  103, 

5  against  the  creditor  or  purchaser  as  a  disseisor;  but  before  judgment  p.  s.  172.  §  so. 
fi  therein  is  entered  for  him,  he  shall  bring  into  court  for  the  use  of  the  la  pick^*'4'G7.^*' 
7  creditor  or  purchaser  the  amount  so  tendered. 

1  Section  39.     The  debtor  may,  within  the  year  before  limited  for  suit  to 

2  redemption  and  irrespective  of  any  tendei-,  bring  in  tlie  supreme  judicial  u'  s^^'ts. 

3  or  the  superior  court  in  the  county  where  the  land  lies,  instead  of  a  g.  s^'ios, 

4  writ  of  entry,  a  suit  in  equity  for  redemption,  under  the  two  follow-  |>^  l^irf;  5  40. 

5  ing  sections. 

R.  L.  17S,  §  39.  2  Cush.  141.  152  Mass.  17. 

1  Section  40.    The  debtor  shall  in  his  bill  offer  to  pay  the  amount  Proceedings. 

2  found  due  for  redemption  and  may  set  forth  any  tender  he  has  made.  §§  28/44. 

3  The  court  shall  determine  the  amount  due,  unless  it  has  been  already  f§  fo/JI.' 

4  ascertained    under   section   thirty-four,   and    shall   require   the   debtor,  r.  1.^78,^*40. 

5  within  such  time  as  it  may  order,  to  deposit  with  the  clerk  for  the  use 
G  of  the  creditor  or  purchaser  the  amount  due  for  redemption.    Upon  the 

7  debtor's  complying  with  the  order,  he  shall  be  entitled  to  judgment  and 

8  execution  for  seisin  of  the  land  as  at  common  law. 

1  Section  41.    The  court  may  award  costs  to  either  party,  but  the  Costa. 

2  creditor  or  purchaser  shall  not  be  required  to  pay  costs,  unless  it  appears  §§  29.  44. 

3  that  he  has  unreasonably  neglected  to  render,  when  requested,  a  just  §^5  31/4I: 

4  and  true  account  of  the  amount  due  on  the  judgment,  of  the  money  r.l.V/s.^^J 

5  expended  in  repairing  and  improving  the  land  and  of  the  rents  and  ^^o  Mass.  201.  | 

6  profits  thereof ;    or  unless  it  appears  that  a  sufficient  amount  was  ten-  222  Mass.  303. 

7  dfcred  to  him  for  the  redemption  of  the  land,  and  that  he  neglected  for 

8  seven  days  thereafter  to  execute  and  deliver  a  release  thereof  as  before 

9  required.     If  the  creditor  or  purchaser  has,  before  the  commencement 

10  of  the  suit,  tendered  such  a  deed  of  release  and  alleges  such  tender  and 

1 1  brings  the  deed  into  court  to  be  delivered  to  the  debtor,  he  shall  recover 

12  costs. 

1  Section  42.     Everything  required  in  this  chapter  to  be  done  by  or  Rights  of 

2  to  a  debtor  or  by  or  to  a  creditor  or  purchaser  relative  to  the  redemp-  or  purchaser  "^ 

3  tion  of  an  estate  taken  and  set  ofT  or  sold  on  execution  may  be  done  by  S  by^Ws'^' 

4  or  to  his  heirs,  assigns,  executor,  administrator  or  by  or  to  any  person  R'f'y"' 

5  lawfully  claiming  under  him  or  them,  in  like  manner  and  with  like  effect  ^^  |«'j*^- 

6  as  if  done  by  or  to  him;   except  that  if  an  executor  or  administrator  re-  |.5|0'j5|' 

7  covers  the  land,  the  recovery  shall  operate  only  as  a  discharge  of  the  lien  §§  '43, 44! 

8  or  encumbrance  on  the  land,  and  the  heir  or  other  person  entitled  thereto 

9  shall  be  seized  thereof  under  his  title. 


GENERAL   PROVISIONS. 

1  Section  43.     A  levy  by  set-off  or  sale  shall  be  considered  as  made  at  when  levy 

2  the  time  when  the  land  is  taken,  and  the  subsequent  proceedings  and  r^s^Vs. 

3  the  officer's  return  thereof  shall  be  valid,  although  made  after  the  return  a,  f.'u^s. 

4  day  or  after  the  removal  or  other  disability  of  the  officer.  55  24, 43. 

P  S.  172,  §  45.  3  Met.  245.  13  Allen,  262. 

1896.  464.  9  Met.  23.  132  Mass.  332. 

R.  L.  178,  §  43.  2  Allen,  562.  155  .Mass.  451. 

11  Mass.  153.  9  Allen,  147. 
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Notice,  how  Section  44.    Notice  to  the  debtor  under  this  chapter  may  be  served  1 

issi.io7.         upon  him  personally  or  left  at  his  last  and  usual  place  of  abode.    If  the  2 

R.  L.  178,  §44.  debtor  does  not  reside  within  the  precinct  of  the  officer  serving  the  ex-  3 

143  Mass!  195.  ecution,  and  is  not  found  by  him  therein,  such  officer  shall,  in  addition  4 

234  Mass;  25*'  to  any  Other  service  required  by  law,  send  by  mail,  postpaid  and  ad-  5 

dressed  to  the  debtor  at  his  residence  as  described  in  the  execution,  a  6 

copy  of  any  notice  service  of  which  upon  him  would  be  required  if  he  7 

were  found  within  such  precinct.  8 

Fees  and  SECTION  45.    The  fecs  and  charges  of  levying  an  execution  shall  be     1 

charges  aadea  •ii  i»i  'i  i  j.**o 

to  debt.  ^^  added  to  and  considered  as  part  oi  the  amount  due  on  the  execution,  in  I 
G.  b:  103,  §  49.  the  setting  off  or  sale  of  land  on  execution,  in  the  redemption  thereof  3 
R. \}\ii.  V45.  and  in  everything  relative  to  the  proceedings  under  the  execution.  4 

2  Allen,  562.  9  Allen,  147. 

Levy  upOT  ^  SECTION  46.  A  levy  upon  lands  in  different  counties  or  upon  rights  1 
en"  TOunties.  of  redemption  in  such  lands,  under  the  same  execution,  may  be  made  by  2 
p.  s.  172,' §  48.'  an  officer  of  any  of  such  counties.  3 

R.  L.  178,  §  46.  1914,  318. 

Action  for  pos-  SECTION  47.     If  an  exccution  is  levied  on  land  or  rights  the  record  1 

broight.°when.  title  to  which  fraudulently  stands  in  the  name  of  a  person  other  than  the  2 

18551 453!     ■  debtor  and  such  other  person  is  in  possession  claiming  title  thereto,  the  3 

1874, 188,^  *^'  levy  shall  be  void  unless  the  judgment  creditor  to  whom  the  land  is  set  4 

1876, 235.  off  or  thc  purchascr  at  the  sale  or  a  person  lawfully  claiming  under  either  5 

\^l^]ll:  ^  *^-  of  them  commences  his  action  to  recover  possession  thereof  within  one  6 

1925'  "7'  I  z'  y^^^  ^'^^'^^  ^'^  recording  of  the  execution  and  return  in  the  registry  of  7 

1927;  167!     ■  deeds  in  the  case  of  a  levy  by  set-off  or  after  the  recording  of  the  deed  8 

3 Viien,  508.  therein  in  the  case  of  a  levy  by  sale;  and  such  land  or  rights  so  set  off  or  9 

lo'Aneni'ili.  sold  may  be  redeemed  by  the  defendant  in  said  action  or  by  any  person  10 

13  Allen!  257:  lawfully  claiming  under  him,  within  three  months  from  the  date  of  the  11 

USa?""'*  ?i^'  iudgment  recovered  in  said  action  for  possession,  in  the  manner  and  12 

139  Mass.  157.  accordiug  to  the  terms  and  conditions  provided  in  section  thirty-three  13 

149  Mass!  152!  ■  upon  payment  of  the  costs  of  such  action  for  possession.  14 

189  Mass.  390.  225  Mass.  217.  231  Mass.  563.  260  Mass.  33. 

201  Mass.  236.  228  Mass.  385.  234  Mass.  25.  262  Mass.  191. 

215  Mass.  76.  230  Mass.  197.  241  Mass.  505. 

Levy  on  land         SECTION  48.     If,  after  an  cxccutiou  has  been  levied  by  setting  off  1 

not'ai'iow°ed^for.  land,  there  proves  to  be  a  mortgage  or  other  lien  on  the  land  or  an  estate  2 

a  i.  103,^^34.  of  homestead  therein,  not  known  or  allowed  for,  or  not  fully  allowed  for,  3 

R.L.V7"8,\'48.  by  the  appraisers,  the  creditor  shall  nevertheless  be  entitled  to  hold  the  4 

land  by  force  of  the  execution,  except  the  estate  of  homestead,  as  against  5 

the  debtor,  and  may  recover,  in  a  new  action  against  the  debtor,  the  6 

amount  of  the  homestead  estate  or  the  amount  which  he  may  lawfully  7 

pay  on  account  of  such  mortgage  or  other  lien,  or  so  much  thereof  as  has  8 

not  been  deducted  and  allowed  for  in  the  estimate  of  the  appraisers.  9 

Levy  on  right        SECTION  49.    The  right  of  redeeming  land  taken  on  execution  may  1 

fandtak"n"on    bc  taken  and  sold  on  another  execution,  in  like  manner  as  the  right  of  2 

R.'s"73"§48.    redeeming  mortgaged  land  may  be  taken  and  sold;  and  the  debtor  and  3 

?877'.  176.  ^  ^^'  those  claiming  under  him  may  redeem  the  right  sold  under  such  second  4 

R.  L.Y7^8,\«.  execution  in  like  manner  as  if  the  right  so  sold  had  been  a  right  of  re-  5 

234  Mais'  25"'  deeming  mortgaged  land.    All  proceedings  in  levying  such  second  execu-  6 

tion,  the  redemption  of  the  right  sold  under  it  and  all  the  rights  and  7 
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8  obligations  of  the  several  parties  relative  to  such  levy  and  redemption 

9  shall  be  substantially  the  same  as  if  the  right  taken  and  sold  on  such 
10  second  execution  had  been  a  right  of  redeeming  mortgaged  land. 

•1       Section  50.     If,  before  an  execution  which  has  been  levied  on  land  H''s'73''yiS^" 

2  is  returned  and  recorded,  it  appears  that  there  is  a  defect  or  error  in  the  p  |  I'^i'lf^' 

3  proceedings  which  would  defeat  the  levy,  or  that  the  land  levied  upon  rl.  its,  sad. 

4  cannot  be  held  thereby,  the  creditor  may  waive  the  levy,  which  shall 

5  thereupon  be  void,  and  resort  to  any  other  remedy  for  the  satisfaction 

6  of  his  judgment. 

1  Section  51.     If,  after  the  return  of  such  execution,  it  appears  to  the  Scire  facias  on 

2  creditor  that  the  land  levied  on,  or  any  part  thereof,  cannot  be  held  nso.e."^^' 

3  thereby,  he  may  take  out  from  the  court  from  which  the  execution  issued  g:  .s.  W3.V22. 

4  a  writ  of  scire  facias  requiring  the  debtor  to  appear  and  show  cause  why  p*s';iV"2%*s3. 

5  another  execution  should  not  be  issued  on  the  same  judgment,  and  the  fgpiek'^'^'sl*^' 

6  writ  may  issue  although  there  is  a  subsequent  judgment  for  a  part  jj  jJJ^J  233. 

7  thereof  not  satisfied  by  the  levy.    If  the  debtor,  after  being  duly  sum-  2  Gray.  326.' 

8  moned,  does  not  show  sufficient  cause  to  the  contrary,  the  levy  of  the  143  Mass.  365. 

9  former  execution  may  be  set  aside  and  another  execution  issued  for  the  iss  Mass'.  320! 

10  amount  then  due  on  the  original  judgment  and  not  included  in  a  subse-  222  Mass!  Iso! 

11  quent  judgment,  but  without  interest  or  further  costs. 

1  Section  52.     If  at  the  hearing  the  court  finds  that  a  part  only  of  the  Procedure. 

2  land  levied  on  is  held  thereby,  a  warrant  may  be  issued,  if  the  creditor  p.' s.' 172,' §  54.' 

3  so  requires,  to  an  officer  qualified  to  serve  the  execution,  requiring  him  ^■^■^''^-  5  52. 

4  to  cause  the  part  held  thereby  to  be  appraised  at  its  value  when  taken. 

5  The  officer  shall  thereupon  cause  such  appraisal  to  be  made  in  the  manner 

6  required  upon  the  original  levy,  and,  upon  return  of  said  warrant,  the 

7  levy  may  be  set  aside  so  far  as  it  relates  to  the  part  not  held  thereby, 

8  and,  if  duly  recorded,  shall  be  valid  as  to  the  remaining  part.    A  new 

9  execution  may  thereupon  be  issued  for  the  dift'erence  between  the  amount 

10  of  the  original  appraisal  of  the  land  levied  on  and  the  amount  of  the 

11  appraisal  of  the  part  held  by  the  levy,  without  interest  or  costs.    If  the 

12  court  finds  that  the  creditor  in  proceedings  under  this  or  the  preceding 

13  section  had  no  just  cause  for  such  action,  the  debtor  shall  recover  costs. 

1  Section  53.    Land  of  a  deceased  person  which  has  not  been  sold  and  of^oeasld"' 

2  conveyed,  by  deed  duly  recorded,  by  the  executor  or  administrator  of  JjJS  oo^^.'y^  '• 

3  such  deceased  person  imder  a  license  from  the  probate  court  or  under  R  s.'  73.'  §  49. 

4  a  power  of  sale  contained  in  the  will  of  the  deceased,  may  be  taken  on  p.s.  172.'  §55! 

5  execution  on  a  judgment  against  his  executor  or  administrator  for  the  1914;  43!:    ^^" 

6  debt  of  the  deceased,  for  the  costs  of  the  action  against  him  if  the  execu-  i3o'Mas?.^249. 

7  tor  or  administrator  has  not  appeared  therein,  and  for  the  fees  and  J|^  ^J^|J-  ^^■ 

8  charges  of  the  levy,  and  such  land  shall  be  appraised  and  set  off  or  sold, 

9  in  like  manner  as  if  execution  had  been  levied  against  the  deceased  in 

10  his  lifetime. 

1  Section  54.    Land  taken  as  provided  in  the  preceding  section  may  Redemption 

2  be  redeemed  by  the  executor,  administrator,  heir  or  devisee  of  the  i7S3. 32.  §  7.  " 

3  deceased,  or  by  any  person  lawfully  claiming  under  him  or  them,  in  like  §§  36.  si. 

4  manner  as  if  the  land  had  been  taken  on  an  execution  against  the  de-  ^5  54,^5!.' 
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p.  s.  172,         ceased  in  his  lifetime,  and  thereafter  shall  not  be  again  taken  on  execu- 
e!  L.'rii  §  54.  tion  for  any  other  debt  of  the  deceased,  nor  be  in  any  way  liable  therefor. 


191  Mass.  187. 


Curtesy  and 
dower  in  land 
taken  on 
execution. 
C.  L.  42.  §  1. 
1716-17,  3,  §  2. 
1783,  57,  §  4. 
R.  S.  73,  §  53. 
G.  S.  103,  §57. 


Section  55.  A  surviving  husband  shall  be  entitled  to  curtesy  and 
a  widow  to  dower  in  land  taken  on  execution  from  his  wife  or  her  hus- 
band, respectively,  or  on  execution  upon  a  judgment  against  her  or  his 
executor  or  administrator,  respectively,  in  like  manner  as  if  the  land  had 
been  conveyed  by  the  wife  or  husband  in  her  or  his  lifetime  without 


R 


,'.  L.Y7I,  Vss.  release  of  curtesy  by  him  or  dower  by  her. 


Chap.  237.] 
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TITLE    III. 

REMEDIES  RELATING   TO   REAL  PROPERTY. 

Chapter  237.  Writs  of  Entry. 

Chapter  238.  Writs  of  Dower. 

Chapter  239.  Summary  Process  for  Possession  of  Land. 

Ch.\pteb  240.  Proceedings  for  Settlement  of  Title  to  Land. 

Chapter  241.  Partition  of  Land. 

Chapter  242.  Waste  and  Trespass. 

Chapter  243.  Actions  for  Private  Nuisances. 

Chapter  244.  Foreclosure  and  Redemption  of  Mortgages. 

Chapter  245.  Informations  by  the  Commonwealth. 


CHAPTER    237. 

WRITS   OF   ENTRY. 


Sect. 

requisites. 

1.  Estates  recoverable. 

2.  Writ  of  entry  against  commonwealth. 

3.  Form  of  declaration. 

4.  Proof  of  actual  entry  not  required. 

5.  Manner  of  prosecuting  action. 

6.  Who  may  be  deemed  a  disseisor. 

7.  Effect  of  actual  ouster. 

8.  Joinder  or  separation  of  actions. 

PLEADINGS   AND   EVIDENCE. 

9.  Pleadings  and  evidence. 

10.  Manner  of  making  certain  defences. 

11.  Part  recoverable. 

DAMAGES    FOR    DEMANDANT. 

12.  Damages  recoverable  by  demandant. 

13.  Measure  of  damages. 

14.  Use  of  improvements  not  element  of 

damages. 

15.  Limitation  of  tenant's  liability. 


ALLOWANCE   TO  TENANT. 

16.  Allowance  to  tenant  for  improvements. 

17.  Effect  of  possession  under  supposedly 

good  title. 

18.  Manner  of  claiming  allowance. 

19.  Time  of  recording  suggestion. 

20.  Limitation  of  allowance. 


Sect. 

assessment  of  damages  and  allowance. 

21.  Assessment  by  court.    Postponement. 

22.  Assessment  by  jury.    Postponement. 

23.  Resumption   of   procedure   for   assess- 

ment by  jury. 

24.  Waiver  of  claim  for  trial  by  jury. 

25.  Assessment  by  assessors. 


26. 


SET-OFF. 

Sqt-off  of  improvements  against  dam- 
ages. 

Effect  of  excess  of  improvement  over 
rents  and  profits. 

Payment  of  balance  due  tenant. 

Writ  of  seisin  before  assessment. 

Collection  of  balance  due  tenant. 


ELECTION    BY    DEMANDANT. 

31.  Determination  of  value  of  estate  with- 

out improvements. 

32.  Election  to  relinquish  estate. 

33.  Tenant  to  hpld  estate  if  he  pays  such 

value. 

34.  Effect  of  non-payment. 

35.  Remedy  on  failure  of  title. 

DEATH  OF  PARTY  AFTER  JUDGMENT. 

36.  Effect  of  death  of  parties  on  manner  of 

payment. 

37.  Against  whom  writ  of  seisin  shall  run. 
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Sect. 

life  tenant  or  kemaindeeman. 

38.  Recovery  by  life  tenant  from  remain- 

derman. 

39.  Manner  of  determining  and  recovering 

amount. 

40.  Limitation  of  amount  recoverable. 

41.  Limitation  of  time  for  bringing  action. 


Sect. 

execution  to  be  recorded. 

42.  Execution  for  possession  to  be  recorded. 

APPLICATION  OF   CHAPTER. 

43.  Demandant's     remedy     against     tres- 

passers not  affected. 

44.  Certain    provisions    not    to    apply    to 

actions  by  mortgagees. 


Estates 
recoverable. 
R.  S.  101,  §  1. 
G.S.  134,  §1. 
P.  S.  173,  §  1. 


REQUISITES. 

Section  1.  All  estates  of  freehold  in  fee  simple,  fee  tail  or  for  life  1 
may  be  recovered  by  a  writ  of  entry  upon  disseisin,  unless  a  different  2 
action  is  provided.  3 

R.  L.  179.  §  1.  13  Allen,  286.  220  Mass.  197. 


Writ  of  entry         Section  2.     A  Writ  of  entry  may  be  prosecuted  against  the  common- 

against  com-  i  ■        i 

monweaith.       wcalth  Under  this  chapter. 


1913,  624. 


236  Mass.  121. 


237  Mass.  403. 


Form  of 
declaration. 
1786,  13. 
1807,  75, 

1828,  137,  §  2. 
R.  S.  101, 
§§2,3. 

G.  S.  134,  §  2. 
P.  S.  173,  §  2. 
R.  L.  179.  §2. 
3  .Mass.  3.52. 
22  Pick.  283. 


Section  3.     The  demandant  shall  declare  on  his  own  seisin  within  1 

twenty  years  then  last  past,  without  specifying  any  particular  day,  and  2 

shall  allege  a  disseisin  by  the  tenant,  but  need  not  aver  a  taking  of  the  3 

profits.     He  shall  set  forth  the  estate  which  he  claims  in  the  land,  whether  4 

in  fee  simple,  fee  tail  or  for  life,  and  if  the  latter,  whether  for  his  own  life  5 

or  for  the  life  of  another,  but  he  need  not  set  forth  the  original  gift,  devise  6 

or  other  conveyance  or  title  by  which  he  claims  thfe  estate.  7 


6  Gush.  265. 

8  Allen,  61. 

9  Allen,  370. 
97  Mass.  34. 


101  Mass.  188. 
116  Mass.  117. 
124  Mass.  468. 
128  Mass.  458. 


131  Mass.  179. 
141  Mass.  93. 
214  Mass.  546. 


Proof  of  actual 
entry  not 
required. 
R.  S.  101,  §4. 
G.  S.  134,  §  3. 
P.  S.  173,  §  3. 
R.  L.  179,  §  3. 
21  Pick.  215. 
8  Allen.  597. 
13  Allen,  346. 
102  Mass.  512. 


Section  4.    The  demandant  need  not  prove  an  actual  entry  under  his  1 

title,  but  proof  that  he  is  entitled  to  such  an  estate  as  he  claims  in  the  2 

land  and  that  he  has  a  right  of  entry  therein  shall  be  sufficient  to  prove  3 

his  seisin.     No  writ  of  entry  shall  be  maintained  unless  the  demandant  has  4 

at  "the  time  of  commencing  his  action  a  right  of  entry  into  the  land  5 

demanded.  ■  6 


113  Mass.  318. 
130  Mass.  384. 


133  Mass.  201. 
137  Mass.  584. 


161  Mass.  91. 
217  Mass.  583. 


Manner  of 

prosecuting 

action. 

R.  S.  101.  §8. 

G.  S.  134,  §7. 

P.  S.  173.  §  4. 

R.  L.  179.  §  4. 

13  Mass.  472. 

9  Cush.  427. 

102  Mass.  374, 

512. 

139  Mass.  244. 

155  Mass.  461. 


Section  5.  A  writ  of  entry  shall  be  prosecuted  in  the  same  manner  as 
if  the  demandant,  at  the  time  of  commencing  the  action,  had  made  an 
actual  entry  on  the  land  demanded  and  had  been  immediately  ousted 
by  the  tenant.  In  a  trial  upon  the  general  issue,  if  the  demandant  proves 
that  he  is  entitled  to  the  estate  set  forth  in  the  declaration  and  that  he 
had  a  right  of  entry  on  the  day  when  the  action  was  commenced,  he  shall 
recover  the  land  unless  the  tenant  proves  a  better  title  in  himself. 

220  Mass.  197. 


Who  may  be 
deemed  a 
disseisor. 
R.  S.  101,  §  6. 
G.  S.  134,  §5. 
P.  S.  173,  I  5. 
R.  L.  179,  §  5. 


Section  6.  A  person  in  possession  of  land  demanded  in  a  writ  of 
entry,  claiming  an  estate  of  freehold  therein,  may  be  considered  as  a 
disseisor  for  the  purpose  of  trying  the  right,  irrespective  of  the  manner 
of  his  original  entry  therein. 

99  Mass.  7.  110  Mass.  419. 
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1  Section  7.     If  the  person  in  possession  has  actually  ousted  the  de-  E£fectof 

2  mandant  or  withheld  from  him  the  possession  of  the  land,  he  may,  at  r.*s^ loi^T?. 

3  the  election  of  the  demandant,  be  considered  as  a  disseisor  for  the  gf; J^;^; |^; 

4  purpose  of  trying  the  right,  although  he  claims  an  estate  less  than  ^p?;^'"^!'  ^  '^' 

5  a  freehold. 

20  Pick.  458.  1  Gray,  416.  99  Mass.  209.  126  Mass.  327. 

12  Met.  154.  2  Gray,  135.  110  Mass.  419.  154  Mass.  535. 

12  Gush.  185.  4  Allen,  150.  124  Mass.  307.  161  Mass.  91. 

1  Section  8.     Joint  tenants  or  tenants  in  common  may  join  in  a  writ  f°^^f^[j°^ 

2  of  entry  for  the  recovery'  of  land,  or  any  one  of  them  may  sue  alone  for  of  actions. 

3  his  share. 

1783,  52.  §3.  R.S.  101.5  10.  R.  L.  179,  §  7.  135  Mass.  231. 

1785,  62.  §  3.  G.  S.  134,  §  9.  6  Gray,  428.  141  -Mass.  93. 

1828.  137,  §  3.  P.  S.  173,  §  7.  97  Mass.  508.  155  Mass.  461. 

PLEADINGS   AND   EVIDENCE. 

1  Section  9.    The  law  anrl  practice  relative  to  pleadings  and  evidence  pieadmgsand 

2  in  a  writ  of  entry  upon  disseisin,  as  heretofore  recognized  and  established,  R.'s^m,  § 9. 

3  shall  continue  in  force,  except  as  altered  by  this  chapter  and  chapters  P;  |;  ill;  1 1: 

4  one  hundred  and  eighty-fi\e  and  two  hundred  and  thirty-one. 

R   L.  179.  §  S.  99  Mass.  7.  128  Mass.  458. 

13  Mass.  439.  104  .Mass.  1.  139  Mass.  244. 

2  Met.  293.  112  Mass.  535.  143  Mass.  195. 

4  Gray,  53.  116  Mass.  577.  208  Mass.  391. 

6  Allen,  28.  123  Mass.  187.  258  Mass.  383. 

1  Section  10.     Non-tenure,    disclaimer,    several    tenancy    and    sole  Manner  of 

,,,,.'  .       •      .  .  ,  J         J.U      making  certain 

2  tenancy  may  be  pleaded  in  abatement  or  given  in  evidence  under  the  defences. 

3  general  issue,  but  the  party  shall  be  allowed  such  costs  only  as  accrue  R^tiohiii. 

4  after  the  filing  of  the  plea. 

1836,  273,  §  1.  12  Met.  154.  98  Mass.  500. 

G.  S.  134,  §  12.  4  Gray.  53.  108  Mass.  232. 

P  S    173.  §  9.  6  Gray,  107.  123  Mass.  187. 

R.  L.  179,  §  9.  6  Allen,  28.  124  Mass.  307. 

2  Met.  293.  13  Allen,  286.  139  Mass.  244. 

1  Section  11.     The  demandant  may  recover  any  specific  part  or  un-  Panrecover- 

2  divided  portion  of  the  land  to  which  he  proves  a  sufficient  title,  although  r.  s.  loi.  §  ii. 

3  less  than  demanded  in  the  writ. 

G.  S.  134,  §  10.  R.  L.  179,  §  10.  99  Mass.  7. 

P.  S.  173,  i  10.  2  Pick.  387.  HI  Mass.  386. 

DAMAGES  FOR   DEMANDANT. 

1  Section  12.     If  the  demandant  recovers  judgment,  he  shall  recover  Damages  re- 

,.  i,....  11-^1*         l^i  coverable  by 

2  in  the  same  action,  subject  to  the  limitations  provided  in  this  chapter,  demandant 

3  damages  for  rents  and  profits  of  the  land  from  the  time  when  his  title  q.  s.  134!  §  13! 

4  accrued  and  for  any  destruction  or  waste  of  the  buildings  or  other  prop-  u.h.^iiS^ii. 

5  erty  for  w-hich  the  tenant  is  liable. 

2  Met.  293.  Ill  Mass.  386.  150  Mass.  535. 

6  Gush.  265.  114  .Mass.  140.  212  Mass.  135. 

4  Gray,  63.  124  Mass.  307.  214  Mass.  329. 

105  -Mass.  328.  128  Mass.  458.  258  Mass.  383. 

1  Section  13.    Rents  and  profits  for  which  the  tenant  is  liable  shall  f^',ZZl."^ 

2  be  the  clear  annual  value  of  the  land  while  he  was  in  possession  thereof,  g  g  jO'.  |  je- 

3  after  deducting  all  lawful  taxes  and  assessments  on  the  land  paid  by  g- «;  Yy^jj  ^j*^ 

4  him  and  all  necessary  and  ordinary  expenses  of  cultivating  the  land  or  io3  Mass!  146.' 

5  collecting  rents,  profits  or  income  thereof. 

104  Mass.  1.  114  Mass.  140.  179  Mass.  163.  198  Mass.  137. 
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[ClL^P.   237. 


mints' Mt"™''^'      Section  14.     In  determining  rents  and  profits,  the  value  of  the  use  1 

damages"'         '^^   ^^^^  tenant  of  any  improvements  made  by  him  or  by  those  under  2 

R.  s.  101,  §  17.  whom  he  claims  shall  be  excluded.  3 

G.  S.  134,  §  16.  p.  S.  173,  §  15.  R.  L.  179,  §  15.  198  Mass.  137. 


Section  15.     The  tenant  shall  not  be  liable  for  rents  and  profits 


Limitation 
of  tenant's 

R*  s''ioi  §  18  ^°^  ^^y  time  more  than  six  years  prior  to  the  date  of  the  writ  or  for 
G.|.i34.  §17.  waste  or  damage  committed  before  said  six  years,  unless  rents  and 
r'.  l.  179,  §  16.  profits  are  allowed  by  way  of  set-off  to  his  claim  for  improvements  under 

9  Gush.  427.  ^-         J.  ^ 

104  Mass.  1.      section  twenty-seven. 


Allowance  to 
tenant  for  im- 
provements. 
1807,  75,  §  3. 
R.  S.  101,  §  19. 
G.  S.  134,  §  18. 
P.  S.  173,  §  17. 
R.  L.  179,  §  17. 
6  Mass.  303. 

12  Mass.  329. 

13  Mass.  241. 


ALLOWANCE  TO  TENANT. 

Section  16.     If  the   land  demanded   has  been   actually  held   and  1 

possessed  by  the  tenant  and  by  those  under  whom  he  claims  for  six  2 

years  next  before  the  date  of  the  writ,  he  shall,  if  judgment  is  against  3 

him,  be  entitled  to  compensation  as  hereinafter  provided  for  the  value  4 

of  any  buildings  or  improvements  made  or  erected  on  the  land  by  him  5 

or  by  any  person  under  whom  he  claims.  6 


15  Mass.  291. 
17  Mass.  350. 
5  Pick.  140. 

15  Pick.  141. 

16  Pick.  260. 


7  Met.  310. 
12  Gush.  458. 
15  Gray,  36. 
100  Mass.  177. 
Ill  Mass.  386. 


117  Mass.  360. 
190  Mass.  449. 
215  Mass.  324. 
244  Mass.  1. 
271  Mass.  191. 


Effect  of  pps-         Section  17.     The  tenant  shall  also  be  entitled  to  like  compensation 

session  under  ... 

supposedly        although  the  land  has  not  been  so  held  for  six  years,  if  he  holds  it  under 
R.  s.  101,'  §  20.  a  title  which  he  had  reason  to  believe  good. 

G.  S.  134,  §  19.  12  Gush.  458.  109  Mass.  206.  179  Mass.  163. 

P.  S.  173,  §18.  10  Gray,  40.  117  Mass.  360,  190  Mass.  449. 

R.  L.  179,  §  18.  5  Allen,  319.  393.  244  Mass.  1. 

7  Met.  310.  8  Allen.  363.  128  Mass.  167.  271  Mass.  191. 

10  Gush.  451.  100  Mass.  177,  270.  134  Mass.  82. 


Manner  of 
claiming 
allowance. 
1807,  75,  §  3. 
R.  S.  101,  §21. 
G.S.  134,  §20. 
P.  S.  173,  §  19. 


Section  18.     If  the  tenant  claims  allowance  for  improvements,  he  1 

shall  enter  on  the  record  a  suggestion  of  his  claim,  with  a  request  that,  2 

if  judgment  is  rendered  for  the  demandant,  the  value  of  the  improve-  3 

ments  may  be  ascertained  and  allowed  to  him.  4 

R.  L.  179,  §  19.  7  Met.  310.  11  Gray,  217.  244  Mass.  1. 


Time  of 
recording 
suggestion. 
R.  S.  101,  §22. 
G.S.  134,  §21. 
P.  S.  173,  §20. 
R.  L.  179,  §  20. 


Section  19.  The  suggestion  shall  be  entered  at  the  same  sitting 
with  the  plea,  unless  the  land  court  allows  it  to  be  entered  afterward; 
but  if  judgment  is  rendered  for  the  demandant  without  a  plea,  the  court 
may  allow  it  to  be  entered  at  any  time. 

1904,448,  §  1.  244  Mass.  1. 


Section  20.     The  amount  allowed  for  improvements  shall  not  exceed 
s.'io'i,  §27.  the  amount  actually  expended  by  the  tenant  and  those  under  whom  he 

s.  134,  §  25.        ,     .  Ill    • .  1j_i  1*11  1  Pill 


Limitation  of 
allowance. 
K.  S. 

c  s 

p.' 8.173,' §  24.'  claims,  nor  shall  it  e.xceed  the  amount  to  which  the  value  of  the  land 

244  Mass.'  1."  '  is  actually  increased  thereby  at  the  time  of  the  assessment. 


Assessment 
by  court. 
Postponement. 
1807,  75,  §  3. 
R.  S.  101, 
§§  IS,  23,  24, 
32,  33. 


ASSESSMENT  OF  DAMAGES   AND  ALLOWANCE. 

Section  21.     Except  as  provided  in  sections  twenty-two  to  twenty-  1 

four,  inclusive,  and  section  twenty-six,  if  there  is  a  trial  in  the  land  2 

court  it  shall  at  the  same  time  assess  the  amounts  due  the  demandant  3 

for  rents  and  profits  or  other  damages,  if  any,  and  shall  determine  the  4 
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5  amount  to  be  allowed  to  the  tenant  for  improvements,  if  anv,  and  also,  g.  s.  134. 

6  if  duly  required,  the  value  of  the  demandant's  estate,  unless,  on  its  30, 31.    '    ' 

7  own  motion  or  that  of  either  party,  made  before  its  finding  or  decision  §"§  is'Ji!  22, 

8  on  the  title  is  recorded,  it  postpones  such  assessments  or  determination  f^^'iyg, 

9  till  after  its  trial  of  the  title  and  its  finding  or  decision  thereon.  5§  iS'  21, 28. 

1904,  44S.  H  1.  8.  8  Gray.  435.  214  Masa.  329. 

1910,  560.  §  G.  212  Mass.  135. 

1  Section  22.     If  trial  by  jury  shall  be  claimed  under  section  fifteen  Assessment 

2  of  chapter  one  hundred  and  eighty-five,  and  if  issues  therefor  are  to  be  Poit^onement. 

3  framed  to  obtain  an  assessment  of  the  amounts  due  to  the  demandant  r  °s.'  loi.^  *' 

4  for  rents  and  profits  or  other  damages,  or  a  determination  of  the  amount  ||  'j';  ^•^'  ^*' 

5  to  be  allowed  to  the  tenant  for  improvements,  or  of  the  value  of  the  9,- ?;!.?,*•  „, 

I  ,  111  •  •  1  ,.    SS  14,  22,  23, 

6  demandants  estate,  the  land  court,  on  its  own  motion,  or  on  tiiat  or  so, si. 

*  .  .  .         P.  S    173 

7  either  party,  made  at  any  time  before  the  papers  required  by  said  section  §§  lii.  21!  22. 

8  fifteen  have  been  entered  in  the  superior  court,   may  postpone  such  r.'l .179. 

9  issues  till  after  its  trial  of  the  title  and  its  finding  or  decision  thereon.  i904^'44s',^^' 

10  In  such  case  said  court  shall  order  that  the  procedure  provided  by  said  iJioleo.  §6. 

11  section  fifteen  be  suspended  pending  its  further  order  under  the  follow- 

12  ing  section. 

1  Section  23.     If  issues  are  postponed  under  the  preceding  section,  Resumption  of 

2  and  if,  on  its  trial  of  the  title,  the  land  court  shall  make  a  finding  or  assMsment""^ 

3  decision  in  favor  of  the  demandant,  that  court  shall,  on  motion  of  either  r^^"ioi,  §25. 

4  party,  made  before  its  finding  or  decision  on  the  title  is  recorded,  order  p|  nl.'fii' 

5  that  the  procedure  provided  by  section  fifteen  of  chapter  one  hundred  f^^- 1^^-  5  21. 

6  and  eighty-five  be  resumed,  except  that  the  papers  recjuired  by  said  sec-  l|A'^,„o  ,„ 

7  tion  fifteen  shall  be  entered  in  the  superior  court  for  the  county  where 

8  the  land  lies  within  thirty  days  after  sucii  order. 

1  Section  24.     If  issues  have  been  postponed  under  section  twenty-  waiver  of 

2  two,  and  if,  after  a  finding  or  decision  in  favor  of  the  demandant  on  the  byTury."^ 

3  title,  no  motion  under  section  twenty-three  is  seasonably  made,  that  g!s.  134!  lis! 

4  the  procedure  provided  by  section  fifteen  of  chapter  one  hundred  and  r  l  'n9,\^2"i. 

5  eighty-five  be  resumed,  jury  trial  on  such  postponed  issues  shall  be  i^^M**' 

6  deemed  to  be  waived,  and  such  assessment  or  determinations  shall  be  1910,  sec,  §6. 

7  made  as  provided  in  section  twenty-one  or  twenty-five. 

1  Section  2.5.     In  cases  where  an  assessment  of  the  amounts  due  to  Assessment 

2  the  demandant  for  rents  and  profits  and  other  damages,  or  a  determina-  iso7?75!T3. 

3  tion  of  the  amount  to  be  allowed  to  the  tenant  for  improvements,  or  of  §'§26,'32,'33. 

4  the  value  of  the  demandant's  estate  is  to  be  made  by  the  land  court,  such  ^j  24,'30,'3i. 

5  assessment  or  determinations  mav,  if  the  parties  consent,  be  made  bv  ?;Si'4^'„ 

„  -111  .   '  X-  7  J     §§23.30,31. 

0  assessors  appointed  by  that  court. 

R.  L.  179,  §§  21,  28.  1904,  448,  §  1. 

SET-OFF. 

1  Section  26.     If  an  allowance  is  made  to  the  tenant  for  improvements,  Set-otf  of  im- 

2  it  shall  be  set  off  against  the  amount  found  due  from  him  for  rents  and  againS™  * 

3  profits  and  other  damages;  and  the  demandant  shall  have  judgment  and  R'Tm.  §28. 

4  execution  for  the  balance,  if  any,  due  from  the  tenant  as  well  as  for  seisin  p- 1- /^l' ^25' 

5  of  the  land. 

R.  L.  179,  5  23.  190  Mass,  449.  204  Mass.  448.  215  Mass.  324. 
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Effect  of  excess      SECTION  27.     If  the  amount  found  due  to  the  tenant  for  improve-  1 

ment  over         ments  cxcceds  the  amount  due  from  him  for  rents  and  profits  accruing  2 

profit.?."           within  six  years,  he  shall  be  chargeable  with  rents  and  profits  accruing  3 

ai^isl;  §2°!  before  that  time,  so  far  as  necessary  to  balance  his  claim  for  improve-  4 

R.L.\ra,\l^4.  ments;  but  in  such  case  he  shall  not  be  liable  to  repay  rents  and  profits  5 

in  excess  of  the  value  of  the  improvements.  6 

Payment  of           SECTION  28.     The  demandant  shall,  except  as  provided  in  the  follow-  1 

tenant.            ing  scctiou,  bcfore  taking  out  execution  for  seisin  of  the  land,  pay  to  the  2 

G^  s.'  134,'  §  27.'  tenant,  or  for  his  use  to  the  recorder  of  the  land  court,  the  balance,  if  3 

1864.302,         ^^^^_^  j^^^  ^j^^  tenant  for  improvements  after  deducting  the  amount  due  4 

R.  L.\?9,\¥5.  from  the  tenant  for  rents  and  profits  and  other  damages;  but  the  tenant  5 

i^sVats'  Hi    or  person  claiming  under  him  shall  not  be  liable  for  rents  and  profits  6 

accruing  between  the  date  of  tlie  judgment  and  payment  by  the  demand-  7 

ant  of  said  balance.  8 

b'^forelsles's"         SECTION  29.    The  demandant  may  take  out  a  writ  of  seisin  before  1 

is64''302          tl^6  amounts  due  for  rents  and  profits  or  other  damages  or  for  improve-  2 

§§1.2        g    ments  have  been  assessed;   but  if  the  tenant  has  entered  on  the  record  3 

R.  L.  179,  §  26.  the  suggestion  of  a  claim  for  improvements,  the  demandant,  before  4 

taking  out  his  writ  of  seisin,  shall  furnish  such  security  or  pay  into  court  5 

such  amount  of  money  as  the  land  court  may  order,  to  secure  to  the  6 

tenant  the  payment  of  any  balance  found  due  him  for  such  improvements.  7 

baianc'e'Xe'          SECTION  30.    If  a  balance  is  found  due  the  tenant  for  such  improve-  1 

tenant             mcnts,  he  may  have  judgment  and  execution  therefor,  or  he  may  collect  2 

p.  s.' 173",' §29.  the  same,  with  all  reasonable  costs  and  expenses  of  such  collection,  out  3 

of  the  security  furnished,  or  may  receive  it  out  01  the  money  paid  into  4 

court,  and  the  residue  thereof  shall  be  returned  to  the  demandant.  5 


R.  L.  179,  §  27. 


ELECTION  BY  DEMAND.^NT. 

Determination       SECTION  31.     If  the  tenant  claims  an  allowance  for  improvements  1 

estate  witiiout    as  bcforc  providcd,  the  demandant  may,  by  an  entry  on  the  record,  2 

i'807,°75™§  3*^'   require  the  value  of  his  estate  in  the  land  demanded,  without  the  im-  3 

§§32,^33.'         provements,  to  be  determined  as  provided  for  the  assessment  of  rents  4 

?§  30,^3?.'         and  profits  and  improvements.    Such  value  shall  be  the  value  which,  5 

f§  30^31'         ^t  the  time  of  assessment,  the  land  would  have  had  if  the  improvements  6 

R.  L.'i79,  §  28.  had  not  been  made  by  the  tenant  or  a  person  under  whom  he  claims.  7 

11  Pick.  193,  219. 

Election  to           SECTION  32.    After  Said  determination  of  value  the  demandant  may,  1 

rehnqmsti                                                                                                                                   i     i»         i  •                                             i  o 

iloT^s  5  3      ^^  t^^  Sitting  at  which  judgment  is  entered  for  him,  enter  upon  the  2 

R.  s.'  loi,          record  his  election  to  relinquish  his  estate  in  the  land  to  the  tenant  at  3 

G.S.134,         said  value;  and  upon  his  motion  for  further  time  in  which  to  make  such  4 

Ra'i73,'         election  the  land  court  may  postpone  the  entry  of  judgment  without  5 

R.  l"'i79,  §  29.  further  costs  for  him.  6 

1904,  448,  §  1. 

Tenant  to  hold       SECTION  33.     If  the   demandant  elects   to  relinquish  the   land   as  1 

such  value.        bcforc  providcd,  the  tenant  shall  thenceforth  hold  all  the  estate  which  2 

1809: 84'.  ^  ^'     the  demandant  had  therein  at  the  date  of  the  writ,  if  he  pays  said  value  3 

?§  37.^38.'         thereof  in  three  equal  instalments  on  or  before  the  expiration  of  one,  4 
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5  two  and  three  years,  respectively,  from  the  time  when  said  election  was  ^^f^^- 

6  entered  on  the  record,  with  interest  therefrom  on  the  amount  unpaid,      p.  s.  'nt  §  34. 

R.  L.  179.  §  30. 

1  Section  34.    Said  payments  shall  be  made  to  the  demandant  or  for  Effect^of^^^^ 

2  his  use  to  the  recorder  of  the  land  court;  and  if  the  tenant  fails  to  make  isot^ts!"! a.' 

3  any  such  payment  within  the  time  limited  therefor,  the  demandant  may,  u^i:  wi. 

4  within  three  months  after  default  of  payment,  take  out  his  writ  of  seisin  ^.^  l^'j^^^; 

5  on  the  judgment  recovered  by  him,  and  shall  take  and  hold  the  land  5§  se,  37. 

6  without  allowance  for  any  improvements  made  thereon. 

p.  S.  173,  §§35.  36.  R.  L.  179,  §31.  1904,448,5  1- 

1  Section  35.    If  the  tenant  or  his  heirs  or  assigns,  after  the  land  is  so  K^™«dy^on 

2  relinquished  to  him,  are  evicted  therefrom  by  force  of  a  better  title  than  (Jn^.'^^^ 

3  that  of  the  original  demandant,  the  person  so  evicted  may  recover  from  R.°|;Ioi,  '' 

4  such  demandant,  or  from  his  executors,  administrators,  heirs  or  devisees  ^^"'i"-, 

5  under  chapter  one  hundred  and  ninety-seven,  the  amount  so  paid  for  |.^  |^'i?^;  ^°- 

6  the  land  in  an  action  for  money  had  and  received  by  the  demandant  in  H  37-39^ 

7  his  lifetime  for  the  use  of  the  plaintiff,  with  lawful  interest  thereon;   but  §|jf-|4^' 

8  in  order  to  be  so  entitled  to  recover,  the  tenant  or  those  holding  under  §  «j.__ 

9  him  shall  give  notice  to  the  person  so  liable  to  refund  the  purchase  money  }92o;  2. 

10  of  the  pendency  of  the  action  for  the  recovery  of  the  land,  so  that  he  may 

11  offer  evidence  tending  to  prove  that  the  original  demandant  had  the 

12  better  title. 

death  of  party  after  judgment. 

1  Section  36.     If,  after  judgment  for  the  demandant,  either  party  Effect  of 

2  dies  before  the  writ  of  seisin  is  executed,  or  before  the  case  is  otherwise  panics  on 

3  settled  under  this  chapter,  any  money  payable  by  the  demandant  or  |^ayment° 

4  tenant,  respectively,  may  be  paid  by  him  or  his  executor  or  adminis-  {i*"|;  foi.  §  44. 

5  trator,  or  by  a  person  entitled  to  the  estate  under  him,  to  the  tenant  or  ^f  }||Jto; 

6  demandant,  respectively,  or  his  executor  or  administrator. 

R.  L.  179,  §  35. 

1  Section  37.    The  writ  of  seisin  issued  in  such  ca.se  shall  be  in  the  Against  whom 

,  f  ••>  iil_    writ  01  S6ISLD 

2  name  of  the  original  demandant  against  the  original  tenant,  although  shau  run.  ^  ^^ 

3  either  or  both  of  them  are  dead,  and  when  executed  it  shall  enure  to  the  g;s:i34;  §42! 

4  benefit  of  the  demandant  or  of  the  person  entitled  to  the  land  under  R.L.^fg.Ws. 

5  him,  as  if  it  had  been  executed  on  the  day  when  the  judgment  was 

6  rendered. 

LIFE  TEN.'^AT  OR   REMAINDER^L^JJ. 

1  Section  38.     If  a  demandant  claiming  an  estate  for  life  only  in  the  Recovery  by 

1  p        •  J.       \  \'     life  tenant 

2  land  pays  an  amount  allowed  to  the  tenant  tor  improvements,  he  or  nis  from  re- 

3  executor  or  administrator  shall,  at  the  determination  of  his  estate,  be  S!'s"ioTT46. 

4  paid  by  the  remainderman  or  reversioner  the  value  of  the  improvements  p  |  J7I;  ftl 

5  as  they  then  exist,  shall  have  a  lien  on  the  land  for  said  value  as  if  it  had  R-  ^- 1^^'  ^  ^7. 

6  been  mortgaged  for  the  payment  of  such  value,  and  may  keep  possession 

7  of  the  land  until  such  payment  is  made. 

1  Section  39.    If  the  amount  due  from  the  remainderman  or  reversioner  Manner  of 

,         ,  ,        ,   .  .     .  .         aetermining 

2  IS  not  agreed  on  by  the  parties,  it  may  be  determined  in  a  suit  in  equity  and  recovering 

3  brought  by  the  remainderman  or  reversioner;   and  the  proceedings  shall  k"s"io'i,  §47. 

4  be  the  same  as  in  a  suit  for  the  redemption  of  a  mortgage. 

G.S.  134,  §44.  P.  S.  173,  §43.  R.  L.  179,  §  38. 
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a^unt'?°  °^         Section  40.     The  remainderman  or  reversioner,  or  those  claiming  1 

R^s'^io'f '  §  48.  under  him,  shall  not  recover  from  the  adverse  party  the  excess,  if  any,  2 

G^  s.  m!  1 45.  of  rents  and  profits  accruing  after  the  determination  of  the  estate  for  life,  3 

r'.  l.  179,  §  39.  over  the  amount  due  for  the  improvements.  4 


time'torbring-       SECTION  41.     The  remainderman  or  reversioner,  or  those  claiming  1 

R^s"'ioT'        under  him,  shall  be  deemed  disseized  at  the  determination  of  the  life  2 

§§  48. 49.'  estate,  and  the  suit  in  equity  and  all  other  remedies  by  action  or  by  entry  3 

§§45, 46.'         for  the  recovery  of  the  land  shall  be  barred  as  in  other  cases  of  disseisin,  4 

R.  li.  179,  §  40.  and  the  limitation  of  three  years  provided  for  the  redemption  of  a  mort-  5 

gage  shall  not  apply.  6 


EXECUTION  TO  BE  RECORDED. 

po'?ses*sion  to'  SECTION  42.  An  officer  serving  an  execution  issued  upon  a  judgment 
imTiw!'?'  1.  ^°^  possession  shall,  within  three  months  after  the  service,  and  before  the 
p'  I'  173'  §  It'  return  of  the  execution  into  the  recorder's  office,  cause  such  execution  with 
R-  L- 179. 1 41.  his  return  thereon  to  be  recorded  in  the  registry  of  deeds  for  the  county 
7  Gray,  202.  "  or  district  where  the  land  affected  thereby  lies,  and  the  expense  thereof 
shall  be  added  to  his  charge  for  service. 


APPLICATION  OF  CH-VPTER. 

K^dyiTa'inst  SECTION  43.  This  chapter  shall  not  prevent  the  demandant  from  1 
notafflHed  maintaining  an  action  of  trespass  for  mesne  profits,  or  for  damage  done  2 
R.  s.  101,  §31.  to  the  land,  against  any  person,  except  the  tenant  in  the  writ  of  entry.     3 

G.S.  134,  §29.  P.S.  173,  §47.  R.  L.  179,  §  42.  6  Gush.  265. 


Slions"n'i't°to        Section  44.     The  provisions  of  this  chapter  relative  to  rents  and 

actiOTs  by  profits  to  be  recovered  in  a  writ  of  entry,  the  allowance  for  improvements 

YSFi^if^"?:,  made  on  the  land  demanded  and  the  value  of  the  land  without  the 

1807, 75,  s  o.  ,  1,1  1  -111  1   • 

R.  s.  101, 1 6  improvements  shall  not  apply  to  an  action  brought  by  a  mortgagee,  his 

P.S.'  173,'  §  48!  heirs  or  assigns,  against  a  mortgagor,  his  heirs  or  assigns,  for  the  recovery 

■  of  the  land  mortgaged. 


CHAPTER     238. 

WRITS   OF   DOWER. 


Sect. 

1.  When  writ  maintainable. 

2.  Demand  for  dower. 

3.  Form  and  manner  of  making  demand. 

4.  Damages  for  detention. 

5.  Commissioners  to  set  out  dower. 

6.  Procedure    of    commissioners.      Oath. 

Notice. 


Sect. 

7.  Report  of  commissioners. 

S.  Appeal. 

9.  E.xecution. 

10.  Tenant's  liability. 

11.  Assignment  out  of  rents  and  profits. 

12.  Application  of  certain  provisions. 


Section  1.     A  woman  entitled  to  dower,  if  it  is  not  set  out  to  her  by 


When  writ 

c.  L.  42,  §  1.     the  heir  or  other  tenant  of  the  freehold  to  her  satisfaction  according  to 
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3  law  nor  assigned  to  her  by  the  probate  court,  may  recover  the  same  by  i7oo-i,  22,  5 1. 

4  a  writ  of  dower  as  provided  in  tliis  chapter.  '    ' 

R.  S.  60,  §  5;   102,  §  1.  P,  .S.  174,  §  1.  1  Pick,  189,  .314. 

G.  S.  135,  §1.  R.  L.  180,  §  1.  116  Mass.  69. 

1  Section  2.     She  shall  demand  her  dower  of  the  person  then  seized  ^'o'i™ r°"* '""^ 

2  of  the  freehold,  unless  such  person  is  unknown  to  her  or  absent  from  JJo^'in^l' j^  ^ 

3  the  commonwealth.     She  shall  not  commence  an  action  before  the  ex-  isas!  137.  §5. 

4  piration  of  one  month,  nor  after  the  expiration  of  one  year,  from  such  o's:  135!  §2! 

5  demand;    but  she  may  make  a  new  demand  and  commence  an  action  p. s.'i74,  §2. 

6  thereon. 

R.  L.  ISO,  §  2.  12  .Met.  557. 

1  Section  3.     A  demand  of  dower  shall  be  sufficient  if  it  is  in  writinsj,  Form  and 

2  signed  by  the  widow  or  by  her  agent  or  attorney,  containing  a  general  n.akiiTgde- 

3  description  of  the  land  in  which  dower  is  claimed  and  is  given  to  the  igss,  438. 

4  tenant  of  the  freehold  or  left  at  his  last  and  usual  place  of  abode. 

G.  S.  135,  §  3.  P.  S.  174,  §  3.  R.  L,  180,  §  3.  6  Gush.  196. 

1  Section  4.     If  the  demandant  recovers  judgment  for  her  dower,  she  Damages  for 

2  shall  in  the  same  action  recover  damages  for  its  detention,  which  shall  1700-1.22,  §2. 

3  be  assessed  by  a  jury  under  the  direction  of  the  court,  unless  the  parties  r.  s.'  102.  §"3. 

4  file  in  court  a  written  agreement  that  the  damages  shall  be  assessed  by  fggl;  ^^g;  |  *; 

5  commissioners  as  provided  in  the  three  following  sections. 

p.  S.  174,  §4.  R.  L.  ISO,  §  4.  116  Mass.  69.  129  Mass.  417. 

1  Section  5.     If  the  court  finds  that  the  demandant  is  entitled  to  Commissioners 

2  dower,  it  shall  award  an  interlocutory  judgment  therefor  and  issue  its  dower.°" 

3  warrant  to  three  disinterested   commissioners  to  set  out  said   dower  1700-1, 22, 53. 

4  equally  and  impartially  and  as  conveniently  as  may  be  and,  if  an  agree-  ^^1;  tm^te. 

5  ment  has  been  filed  under  the  preceding  section,  to  award  damages  for  "^^  ^-  ^'^^-  5  ''■ 

6  its  detention. 

1869.  418,  §§2,  3.  R.  L.  180,  §5. 

P.  .S.  174,  §  5.  9  Allen,  254. 

1  Section  6.     The  commissioners,  before  entering  upon  their  duties,  Procedure  of 

2  shall  be  sworn  faithfully  and  impartially  to  execute  the  warrant,  and  0aTh."^No'tfce.' 

3  a  certificate  of  the  oatli  shall  be  made  thereon  by  the  person  administer-  i783r4b?t2^.^' 

4  ing  it.     They  shall  give  notice  to  the  parties  of  the  time  and  place  ap-  §;  |  Jgf;  |  f; 

5  pointed  for  setting  out  the  dower.     All  the  commissioners  shall  meet  5|®4'g^*' 

6  for  the  performance  of  any  duties,  but  a  majority  may  act. 

p.  S.  174,  §  6.  R.  L.  ISO,  §  6. 


1  Section  7.     The  commissioners  shall  make  and  sign  a  report  of  their  Report  of 

2  doings,  with  any  damages  assessed  by  them,  and  return  it  with  the  i86<r4i8?T?.' 

3  warrant  to  the  court  issuing  it.     If  the  report  is  confirmed,  judgment  r.l.Vso.V?. 

4  shall  be  rendered  that  the  assignment  of  dower  shall  be  firm  and  effectual  ^^^  ^^^-  ***• 

5  during  the  life  of  the  demandant,  and  for  the  damages  as  assessed  by 

6  the  commissioners. 

1  Section  8.     A  party  aggrieved  by  a  judgment  rendered  under  section  Appeal. 

2  five,  or  upon  a  report  of  the  commissioners  under  the  preceding  section,  p.  s.' 174,' §  s.' 

3  may  appeal  therefrom  in  any  matter  of  law  apparent  upon  the  record  to  ^'  ^'  '*°'  ^  *' 

4  the  supreme  judicial  court;   but  an  appeal  from  the  judgment  rendered 

5  under  the  preceding  section  shall  not  draw  in  question  the  interlocutory 

6  judgment. 
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Exf™|'°g°5g  Section  9.  When  final  judgment  has  been  recovered  by  the  de-  1 
1874;  34o:  mandant,  execution  shall  issue  thereon  for  possession  and  for  costs  and,  2 
R.  L.  ISO,  §  9.    if  the  judgment  is  for  damages  also,  for  damages.  .  3 


Tenant's              SECTION  10.     The  actiou  shall  be  brought  against  the  person  who  is  1 

R.  s.  102.         tenant  of  the  freehold  at  the  time  when  it  is  commenced.     If  the  demand  2 

G.  s'.  i'35.         was  not  made  on  him,  he  shall  be  liable  for  damages  only  for  the  time  3 

p.  s.  174.         during  which  he  held  the  land ;  but  if  the  demandant  recovers  her  dower  4 

n.  L^'iso.  §  10.  and  damages  in  the  writ  of  dower,  she  may  thereafter  recover  in  tort  o 

12  Mass.  485.     against  the  prior  tenant  of  the  freehold,  on  whom  her  demand  was  made,  6 

rents  and  profits  for  the  time  during  which  he  held  the  land  after  the  7 

demand.  8 

Assignment  out      SECTION  11.     If  the  land  cannot  be  divided  without  damage  to  the  1 

of  rents  ana                                                                                                                                                                        i*ii~ni  n 

R^I'lo"    7     whole,  dower  may  be  assigned  out  oi  rents  or  profits,  which  shall  be  re-  2 

c.  s.  135!  §  8.    ceived  by  the  demandant  as  tenant  in  common  with  the  other  owners.  3 

p.  S,  174,  §  12.  R.  L.  180,  §  11. 


of^cCTtain""  Section  12.     The  provisions  of  chapter  one  hundred  and  eighty-nine 

R^s'lo"**  §  9  relative  to  the  land  out  of  which  dower  may  be  claimed  and  the  manner 
G.  s.  135,  §  lb.  {jj  which  it  may  be  barred,  and  those  of  section  one  of  chapter  two  hun- 
R.  L.  180,  §  12.  dred  and  forty-two  relative  to  the  liability  of  the  tenant  for  waste,  shall 


apply  to  proceedings  under  this  chapter. 


CHAPTER     239. 


SUMMARY   PROCESS   FOR   POSSESSION   OF   L.\ND. 


Sect. 

1.  Persons  entitled  to  summary  process. 

2.  Jurisdiction,  venue  and  form  of  writ. 

3.  Judgment  and  execution. 

4.  Storage  of  property  removed.    Lien  and 

enforcement. 

5.  Appeal.     Bond.     Action  thereon. 

6.  Condition  of  bond  in  action  for  posses- 

sion after  foreclosure. 


Sect. 

7.  Effect  of  judgment. 

8.  Effect    of    quiet   possession    for    three 

years. 

9.  Stay  of  proceedings. 

10.  Same  subject.     Hearing,  etc. 

11.  Same  subject.     Deposit  by  applicant. 

12.  Same  subject.    Waiver  in  lease  void. 

13.  Same  subject.     Costs. 


Persons  en- 
titled to  sum- 
mary process. 
C.  L.  11,  §  3. 
1700-1,  14,  §  1, 
1784,  8,  §  1. 
1825,  89.  §  1. 
1835,  114. 
R.  S.  104,  §  2. 
1847,  267,  §  2. 
1851,  233,  §77, 
G.  S.  137, 
§5  2,3. 
1879,  237. 
P.  S.  175,  §  1. 
1899,  120. 
R.  L.  181,  §  1. 
1914,  146. 
10  Mass.  403. 
3  Pick.  31. 
13  Pick.  36. 

2  Met.  29. 

3  Met.  350, 
548. 


Section  1.  If  a  forcible  entry  into  land  or  tenements  has  been  made,  1 
if  a  peaceable  entry  has  been  made  and  the  possession  is  unlawfully  held  2 
by  force,  if  the  lessee  of  land  or  tenements  or  a  person  holding  under  him  3 
holds  possession  without  right  after  the  determination  of  a  lease  by  its  4 
own  limitation  or  by  notice  to  quit  or  otherwise,  or  if  a  mortgage  of  5 
land  has  been  foreclosed  by  a  sale  under  a  power  therein  contained  or  6 
otherwise,  the  person  entitled  to  the  land  or  tenements  may  recover  7 
possession  thereof  under  this  chapter.  A  person  in  whose  favor  the  land  8 
court  has  entered  a  decree  for  confirmation  and  registration  of  his  title  9 
to  land  may  in  like  manner  recover  possession  thereof,  except  where  10 
the  person  in  possession  or  any  person  under  whom  he  claims  has  erected  1 1 
buildings  or  improvements  on  the  land,  and  the  land  has  been  actually  12 
held  and  possessed  by  him  or  those  under  whom  he  claims  for  six  years  13 
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14  next  before  the  date  of  said  decree  or  was  held  at  the  date  of  said  decree  s  Met.  343. 

15  under  a  title  which  he  had  reason  to  believe  good. 

10  Met.  298.  99  Mass.  383.  170  Mass.  29. 

11  Met.  99.  104  Mass.  595.  172  Mass.  412. 

I  Cush.  487.  106  Mass.  532.  175  Mass.  213. 
4Cush.  141.                                   113  Mass.  36.  191  Mass.  192. 

5  Cush.  214,  563.  121  Mass.  85,  309.  197  Mass.  540. 

8  Cush.  29,  33,  409.  126  Mass.  226,  292.  206  Mass.  82,  434. 

II  Cush.  227.  130  Mass.  540.  213  Mass.  405. 
4  Gray,  432.  132  Mass.  122,  196.  214  Mass.  238. 
7  Gray,  462.  133  Mass.  426.  219  Mass.  151. 

9  Gray,  438.  134  Mass.  259.  224  Mass.  209. 

10  Gray,  290.  136  Ma.s8.  111.  225  Mass.  510. 

11  Gray,  480.  139  Mass.  54.  244  Mass.  273. 
15  Grtiy,  319.                                 140  Mass.  490.  245  Mass.  135. 

I  Allen,  215,  406.  151  Mass.  543.  249  Mass.  262. 

6  Allen,  74,  7U.  152  Mass.  440.  251  Mass.  163. 

9  Allen,  526.  161  .Mass.  335.  255  Mass.  551. 

10  Allen,  519.  163  Mass.  477.  256  Mass.  138. 
13  Allen,  281.                                 165  Mass.  481.  262  Mass.  463. 

II  Allen,  43.  168  Mass.  442.  267  Mass.  236. 

1  Section  2.    Such  person  may  take  from  the  superior  court  or  from  .lurisdietmn, 

2  a  district  court  a  writ  in  the  form  of  an  original  summons,  which^  shall  format  writ. 

3  summon  the  defendant  to  answer  to  the  complaint  of  the  plaintiff  that  Im.sist'. 

4  the  defendant  is  in  possession  of  the  land  or  tenements  in  question,  R^^l'ioif^' 

5  describing  them,  which  he  holds  unlawfully  and  against  the  right  of  the  fj/i/gl  52. 
fi  ]ilaintiff;    and  no  other  declaration  shall  be  required.    The  action  shall  \f^^^^^^; 

7  be  brought  in  the  county  ami,  if  brought  in  a  district  court,  in  the  judicial  o.  s'.  137,  §  5. 

8  district,  where  the  land  or  tenements  lie. 

1866  47  1893,  396,  §  13.  1917,  326. 

1869  17.  5  3.  1894,  .398,  §  1;  431.  1918,  257,  §  409. 

1874,  271.  §  8.  R.  L.  167.  S  2;  181,  §  2.  1919.  .5. 

P  S  154,  §  46;  1913,  644.  1920,  2. 

175,  §§  2,  3. 

1  Section  3.     Except  as  hereinafter  provided,  if  the  court  finds  the  .Tudgmentand 

2  plaintiff  entitled  to  possession  of  the  land  or  tenements,  he  shall  have  i7o'o-|° h,  ^§  2- 

3  judgment  and  execution  for  possession  and  for  costs.     If  the   plaintiff  1S25;  89,  §  1'. 

4  becomes  nonsuit,  or  fails  to  prove  his  right  to  possession,  the  defendant  j^jf,?"*' 

5  shall  have  judgment  and  execution  for  costs. 

1851,  233,  §  88.  1931,  426,  §  304.  98  Mass.  309. 

G   S   137,  §1  7,  8.  8  Cush.  124.  121  Mass,  257. 

P  S   175,  I  5.  13  Gray,  272.  215  Mass.  125. 

R.  L.  181,  §  3.  15  Gray,  316. 

1  Section  4.     If  an  officer,  serving  an  execution  issued  on  a  judgment  storage  of 

1   proDBrty 

2  for  the  plaintiff  for  possession  of  land  or  tenements,  removes  personal  removed.   Lien 

3  property,  belonging  to  a  person  other  than  the  plaintiff,  from  the  land  or  men™  °"^" 

4  tenements  and  places  it  upon  the  sidewalk,  street  or  way  on  which  the  Iff.'l.'"' 

5  land  or  tenements  abut,  he  may  forthwith,  and  before  the  expiration  f^^;^^^- 

6  of  the  time  limited  in  any  ordinance  or  by-law  for  the  removal  of  obstruc- 

7  tions  in  the  street,  remove  such  property  and  cause  it  to  be  stored  for 

8  the  benefit  of  the  owners  thereof.    Whoever  accepts  the  same  on  storage 

9  from  such  officer  shall  have  a  lien  thereon  for  reasonable  storage  fees  and 

10  for  reasonable  expenses  of  removing  it  to  the  place  of  storage,  but  such 

11  lien  shall  not  be  enforced  by  .sale  of  the  property  until  it  has  been  kept 

12  on  storage  for  at  least  sLx  months.    If  the  owner  of  such  property  is  present 

13  and  claims  it  when  it  is  so  removed  from  the  land  or  tenements,  the 

14  officer  shall  not  remove  and  store  it,  and  his  act  of  placing  it  upon  the 

15  sidewalk  or  street  shall  be  deemed  the  act  of  the  owner,  who  alone  shall 

16  be  held  to  answer  therefor. 

1  Section  5.     If  the  defendant  appeals  from  a  judgment  of  a  district  ^PJ?^»'th^?e"o1i'. 

2  court  rendered  for  the  plaintiff  for  the  pos.session  of  the  land  or  tenements  i7S3. 42,  §  2. 

3  demanded,  he  shall,  except  as  provided  in  the  following  section,  before  r.'s':  loi,  f  io. 
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1848,  142,  §1. 
.  G.  S.  137,  §  9. 
1871,315,  §  2. 
1874,  271,  §  8. 
P.  S.  175,  §  e. 
1885,  384,  §  5. 
1888,325.  §  1. 
R.  h.  181,  §  C. 
1917,  326. 
10  Met.  1. 
13  Met.  181. 
2  Gray,  309. 
5  Allen,  423. 

120  Mass.  126. 

121  Mass.  82. 
131  Mass.  561. 
142  Mass.  186. 
146  Mass.  324. 
176  Mass.  236. 


such  appeal  is  allowed,  give  bond  in  such  sum  as  the  court  orders,  payable  4 

to  the  plaintiff,  with  sufficient  surety  or  sureties  approved  by  the  plaintiff  5 

or  court,  conditioned  to  enter  the  action  in  the  superior  court  for  that  6 

county  at  the  return  day  next  after  the  appeal  is  taken,  and  to  pay  to  the  7 

plaintiff,  if  final  judgment  is  in  his  favor,  all  rent  accrued  at  the  date  of  8 

the  bond,  all  inter\ening  rent,  and  all  damage  and  loss  which  he  may  9 

sustain  by  the  withholding  of  possession  of  the  land  or  tenements  de-  10 

manded  and  by  any  injury  done  thereto  during  such  withholding,  with  11 

all  costs,  until  the  delivery  of  possession  thereof  to  him.     Upon  final  12 

judgment  for  the  plaintiff,  all  money  then  due  to  him  may  be  recovered  in  13 

an  action  on  the  bond.  14 

182  Mass.  104.  213  Mass.  405.  267  Mass.  162. 


Condition  of 
bond  in  action 
for  possession 
after  fore- 
closure. 
1879,  237. 
P.  S.  175,  §  7. 
1888,  325,  §  2. 
R.  L.  181,  §  7. 


Section  G.     If  the  action  is  for  the  possession  of  land  after  foreclosure  1 

of  a  mortgage  thereon,  the  condition  of  the  bond  shall  be  for  the  entry  of  2 

the  action  and  payment  to  the  plaintiff,  if  final  judgment  is  in  his  favor,  3 

of  all  costs  and  of  a  reasonable  amount  as  rent  of  the  land  from  the  day  4 

when  the  mortgage  was  foreclosed  until  possession  of  the  land  is  obtained  5 

by  the  plaintiff.  6 


Effect  of  Section  7.     The  judgment  in  an  action  under  this  chapter  shall  not 

R.  s.  104,  §  12.  be  a  bar  to  anv  action  thereafter  brought  bv  either  party  to  recover  the 

1851,233,  §  93.   ,  ,  ,  '      ,       .  ^.  x  1  /  x 

G.  s.  137,  §  u.  land  or  tenements  in  question,  or  to  recover  damages  tor  any  trespass 
R.  L.\8i,  §9.    thereon;   but  the  amount  recovered  for  rent  under  section  five  shall  be 
215  Mass.  i2o.  fipfjycj-gf}  j^  any  assessment  of  damages  in  such  subsequent  action  by  the 
original  plaintiff. 


Effect  of  quiet 
possession  for 
three  years. 
1700-1,  14,  §  4. 
1784,8,  §3- 
R.S.  104,  §3. 
1836,4,  §14. 
1851,  233,  §  78. 
G.  S.  137,  §  4. 


Section  8.    There  shall  be  no  recovery  under  this  chapter  of  any  1 

land  or  tenements  of  which  the  defendant,  his  ancestors  or  those  under  2 

whom  he  holds  the  land  or  tenements  have  been  in  quiet  possession  for  3 

three  years  ne.xt  before  the  commencement  of  the  action  unless  the  4 

defendant's  estate  therein  is  ended.  5 


p.  S.  175,  §  10. 
R.  L.  181,  §  10. 


12  Gray,  206. 
175  Mass.  213. 


255  Mass.  551. 


Stay  of 
proceedings. 
1927,339,  §2. 


Section  9.     In  an  action  of  summary  process  to  recover  possession  1 

of  premises  occupied  for  dwelling  purposes,  other  than  a  room  or  rooms  2 

in  a  hotel,  lodging  house  or  rooming  house,  where  a  tenancy  has  been  3 

terminated  without  fault  of  the  tenant,  either  by  operation  of  law  or  by  4 

act  of  the  landlord,  except  by  a  notice  to  quit  for  nonpayment  of  rent  5 

as  provided  in  section  twelve  of  chapter  one  hundred  and  eighty-six,  a  6 

discretionary  stay  of  judgment  and  execution  may  be  granted,  as  herein-  7 

after  provided,  upon  application  of  the  tenant,  for  such  period  not  ex-  8 

ceeding  one  month,  as  the  court  may  deem  just  and  reasonable.  9 


Same  subject. 
Hearing,  etc. 
1927,339,  §2, 


Section  10.  Upon  application  for  such  a  stay  of  proceedings,  the 
court  shall  hear  the  parties,  and  if  upon  the  hearing  it  appears  that  the 
premises  of  which  possession  is  sought  to  be  recovered  are  used  for 
dwelling  purposes;  that  the  applicant  cannot  secure  suitable  premises  for 
himself  and  his  family  elsewhere  witliin  the  city  or  town  in  a  neighbor- 
hood similar  to  that  in  which  the  premises  occupied  by  him  are  situated; 
that  he  has  used  due  and  reasonable  effort  to  secure  such  other  premises; 
that  his  application  is  made  in  good  faith  and  that  he  will  abide  by  and 
comply  with  such  terms  and  provisions  as  the  court  may  prescribe;   or 
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10  that  by  reason  of  other  facts  such  action  will  be  warranted,  the  court 

11  may  grant  a  stay  as  provided  in  the  preceding  section,  on  condition  that 

12  the  terms  upon  which  such  stay  is  granted  be  complied  with. 

1  Section  11.     Such  stay  shall  be  granted  and  continue  effective  only  samesubject. 

2  upon  the  condition  that  the  applicant  shall  make  a  deposit  in  court  of  "p'plfcanti*' 

3  the  entire  amount,  or  such  instalments  thereof  from  time  to  time,  as  the  '927,339, 52. 

4  court  may  direct,  for  the  occupation  of  the  premises  for  the  period  of 

5  the  stay,  at  the  rate  to  which  he  was  liable  as  rent  for  the  month  iin- 

6  mediately  prior  to  the  e.xpiration  of  his  term  or  tenancy  plus  such  ad- 

7  ditional  amount,  if  any,  as  the  court  may  determine  to  be  reasonable. 

8  The  deposit  sliall  also  include  all  rent  unpaid  prior  to  the  period  of  the 

9  stay.     The  amount  of  tlie  deposit  siiall  be  determined  by  the  court  at 

10  the  hearing  upon  the  application  for  the  stay,  and  sucii  determination 

1 1  shall  be  final  and  conclusive  in  respect  only  to  the  amount  of  the  deposit, 

12  and  the  amount  thereof  shall  be  paid  into  court,  in  such  manner  and  in 

13  such  instalments,  if  any,  as  the  court  may  direct.     A  separate  account 

14  shall  be  kept  of  the  amount  to  the  credit  of  each  proceeding,  and  all  such 
1,5  payments  shall  be  deposited  by  the  clerk  of  the  court,  and  paid  over  to 

16  the  landlord  or  his  duly  authorized  agent,  in  accordance  with  the  terms 

17  of  the  stay  or  the  further  order  of  the  court. 

1  Section  12.     Any  provision  of  a  lease  whereby  a  lessee  or  tenant  w^^|"j^'*^°*- 

2  waives  the  benefits  of  any  provision  of  sections  nine  to  thirteen,  inclusive,  lease  void. 

3  shall  be  deemed  to  be  against  public  policy  and  void. 

1927,339,  §2. 

1  Section  13.     Costs  recoverable  under  section  three  shall,  in  actions  Samesubject. 

2  to  which  sections  nine  to  eleven,  inclusive,  apply,  include  only  legal  i927!339,  §2. 

3  costs  covering  actual  disbursements  and  shall  not  include  fictitious  costs, 

4  so-called. 


CHAPTER    240. 
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Sect. 

petition  to  require  action  to  try  title. 

1.  Petition  to  compel  supposed  claimant 

to  try  title. 

2.  Proceedings  upon  petition. 

3.  Proceedings  upon  appearance. 

4.  Remedy  of  party  whose  right  is  barred 

without  actual  notice. 

5.  Application  of  preceding  sections. 

SUITS    IN    EQUITY    TO    QUIET    TITLE. 

6.  Suits    in   equity   in   supreme   judicial, 

superior  or  land  courts  to  quiet  title. 

7.  Notice. 

8.  Guardian  ad  litem. 

9.  Compensation  and  expenses  of  guardian 

ad  litem. 
10.  Effect  of  decree. 


Sect. 

determination  of  validity   of   certain 

ENCUMDHANCES. 

11.  Petition  in  land  court  to  determine  en- 

cumbrances. 

12.  Description  of  respondents. 

13.  Notice  and  appointment  of  agent. 

14.  Decree. 

DISCHARGE    OF    MORTGAGES. 

15.  Petition    in    land    court   to    discharge 

mortgage. 

REGISTRATION  OF  LAND  FREE  FROM  RESTRIC- 
TIONS. 

16.  Land  court  may  determine  whether  re- 

strictions are  enforceable. 
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Sect. 

17.  Land  to  be  registered  free  from  certain 

restrictions,  etc.     Procedure. 

18.  Appeal. 

DETERMINATION  OF  BOUNDARIES  OF  FLATS. 

19.  Petition   to   land   court   to   determine 

boundaries  of  fiats,  etc. 

20.  Proceedings. 

21.  Effect  of  report  and  plan. 

22.  Costs. 

23.  Court  may  determine  boundaries  in- 

stead of  appointing  commissioners. 

24.  Subsequent  purchasers,   etc.,   may   be 

made  parties. 


Sect. 

25.  Boundaries  may  be  determined  concur- 

rently with  registration. 

26.  Rights  of  commonwealth. 

DETERMINATION  OF  QUESTIONS  RELATING 
TO  POWER  TO  CONVEY  OR  MORTGAGE 
HEAL  ESTATE  UNDER  WRITTEN  INSTRU- 
MENTS. 

27.  Fiduciary,    etc.,    may    petition    land 

court  to  establish  power  or  authority 

28.  Court  may  determine  question,  etc. 

PROCEDURE. 

29.  Procedure  under  this  chapter. 


Petition  to 
compel  sup- 
posed claimant 
to  try  title. 
1851,233,  §  66. 
1852,  312,  §  52. 
G.  S.  134.  §  49. 
1873,  178. 
P.  S.  176, 
§§  1,  2. 
1893,  340, 
§§1,3. 

K.  L.  182,  §  1. 
1904,  448,  §  1. 
12  Cush.  185. 
1  Gray,  416. 
4  Gray,  82. 
4  Allen,  150. 
99  Mass.  209. 

101  Mass.  447. 

102  Mass.  374. 
114  Mass.  340. 

116  Mass.  558. 

117  Mass.  504, 
506. 

118  Mass.  595. 
124  Mass.  342. 
129  Mass.  377. 

136  Mass.  32. 

137  Mass.  147, 
376. 

139  Mass.  175. 

140  Mass.  578. 


PETITION  TO  REQUIRE   ACTION  TO  TRY  TITLE. 

Section  1.     If  the  record  title  of  land  is  clouded  by  an  adverse  claim, 


6 
7 
8 
9 
10 


or  by  the  possibility  thereof,  a  person  in  possession  of  such  land  claiming 
an  estate  of  freehold  therein  or  an  unexpired  term  of  not  less  than  ten 
years,  and  a  person  who  by  force  of  the  covenants  in  a  deed  or  otherwise 
"may  be  liable  in  damages,  if  such  claim  should  be  sustained,  may  file  a 
petition  in  the  land  court  stating  his  interest,  describing  the  land,  the 
claims  and  the  possible  adverse  claimants  so  far  as  knowTi  to  him,  and 
praying  that  such  claimants  may  be  summoned  to  show  cause  why  they 
shouldnot  bring  an  action  to  try  such  claim.  If  no  better  description 
can  be  given,  they  may  be  described  generally,  as  the  heirs  of  A  B  or  the 
like.  Two  or  more  persons  having  separate  and  distinct  parcels  of  land  11 
in  the  same  county  and  holding  under  the  same  source  of  title,  or  persons  12 
having  separate  and  distinct  interests  in  the  same  parcel  or  parcels,  may  13 
join  in  a  petition  against  the  same  supposed  claimants.  If  the  supposed  14 
claimants  are  residents  of  the  commonwealth,  the  petition  may  be  inserted  15 
like  a  declaration  in  a  writ,  and  served  by  a  copy,  like  a  writ  of  original  16 
summons.  Whoever  is  in  the  enjoyment  of  an  easement  shall  be  held  to  17 
be  in  possession  of  land  within  the  meaning  of  this  section.  18 

145  Mass.  112.  162  Mass.  438.  177  Mass.  501 

148  Mass.  552.  168  Mass.  201 


150  Miiss.  73. 
153  Mass.  43. 


170  Mass.  328. 

171  Mass.  46,  367. 


191  Mass.  196. 

208  Mass.  391. 

209  Mass.  9. 


212  Mass.  547. 

213  Mass.  483. 
221  Mass.  372. 


Proceedings 
upon  petition. 


§  66. 
§  53. 
§  49. 

i2. 


1851,  233, 

1852,  312, 
G.  S.  1.34, 
P.  S.  176, 
1893,  340, 
§§2,4. 
R.  L.  182, 
§§  2-4. 

1918,  257, 
§438. 

1919,  5. 

1920,  2. 

103  Mass.  144. 


Section  2.  If  the  petition  is  not  so  ser^-ed,  the  court  shall  order  1 
notice  thereof  by  publication  to  the  supposed  claimants,  whether  resi-  2 
dents  or  non-residents  of  the  commonwealth.  Such  notice  shall  bind  all  3 
the  world,  but  the  court  may  also  require  personal  or  other  notice,  and  4 
if,  upon  return  of  the  order  of  notice  duly  executed,  the  parties  notified  5 
do  not  appear  within  the  time  limited  or,  having  appeared,  disobey  the  6 
lawful  order  of  the  court  to  try  their  claim,  the  court  shall  enter  a  decree  7 
that  they  be  forever  barred  from  having  or  enforcing  any  such  claim  8 
adversely  to  the  petitioner,  his  heirs  or  assigns,  in  the  land  described,  9 
and  may  require  them  to  execute,  within  such  time  as  the  court  orders,  10 
a  conveyance,  release  or  acquittance  duly  relinquishing  the  same.  A  11 
judgment  or  decree  under  this  section  may  require  the  giving  of  a  bond  12 
to  respond  to  any  action  brought  under  section  four  within  five  years  13 
after  the  entry  of  such  judgment  or  decree.  ^  1-1 


Proceedings  SECTION  3.     If  the  persons  notified  or  summoned  appear  and  disclaim 

upon  flp"  ^  ,,  111]  T  a 

pearance.  ^11  right  and  title  adverse  to  the  petitioner,  they  shall  recover  costs.     It 
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3  they  claim  title,  they  shall  by  answer  show  why  they  should  not  be  1851,233. 

4  required  to  bring  an  action  to  try  such  title,  and  the  court  shall  enter  i852,'3i2, 

5  an  appropriate  decree  relative  to  bringing  and  prosecuting  such  action,  g  l^'m, 

6  If  the  party  or  parties  against  whom  a  judgment  or  decree  for  a  con-  j^.^|^if6;  §2. 

7  veyance,  release  or  acquittance  may  be  rendered  by  any  court  in  the  }* ^l' 1I2',  1 3'. 

8  commonwealth  do  not  comply  therewith,  within  the  time  therein  limited,  |03  Mass!  144. 

9  such  judgment  or  decree  shall,  subject  to  the  tollowmg  section,  have  leo  Mass.  471. 

10  the  same  effect  as  if  the  conveyance,  release  or  acquittance  had  been 

11  executed  conformably  thereto. 

1  Section  4.     A  party  against  whom,  without  other  notice  than  publi-  ^^y^'^J'^^'^^ 

2  cation  in  a  newspaper,  a  judgment  or  decree  has  been  rendered  under  ^f^'j,'^j^j'^^''J'/jf, 

3  section  two  and  whose  right  is  barred  thereby,  may  recover  from  the  "o'l^^^g    ^ 

4  person  in  whose  favor  such  judgment  or  decree  was  entered,  or  from  his  r.  i,'.  132',  §4'. 

5  executors,  administrators,  heirs  or  devisees,  in  accordance  with  chapter  5  433.  ^  ' 

6  one  hundred  and  ninety-seven,  the  value  at  the  time  action  is  brought  J^ig;  |; 

7  of  any  interest  or  right,  except  of  improvements  made  by  the  defendants, 

8  of  which  he  may  have  been  deprived  by  such  judgment  or  decree,  unless 

9  at  that  time  an  action  which,  but  for  such  judgment  or  decree,  he  might 

10  have  maintained  for  the  recovery  of  such  interest  or  the  enforcement  of 

11  such  right  would  have  been  barred  by  the  statute  of  limitations. 

1  Section  .5.     The   four  preceding  sections  shall   not  apply  to   ^"7  ^PP'JSf*^""  °' 

2  property,  right,  title  or  interest  of  the  commonwealth.  sections. 

1S93,  340,  §  7.  R.  L.  182,  §  5. 

STJITS   IN  EQUITY  TO   QUIET  TITLE. 

1  Section  6.     If,  in  a  suit  in  equity  in  the  supreme  judicial  or  the  Suits  in  equity 

2  superior  court,  or  in  the  land  court,  to  quiet  or  establish  the  title  to  land  judicial, 

3  situated  in  the  commonwealth  or  to  remove  a  cloud  from  the  title  thereto,  land  courts 

4  it  is  sought  to  determine  the  claims  or  rights  of  persons  unascertained,  'i897!522."§T. 

5  not  in  being,  unknown  or  out  of  the  commonwealth,  or  who  cannot  be  }|^|;  If^- 

6  actually  served  with  process  and  made  personally  amenable  to  the  de-  f^^- 1|2'  1 1- 

7  cree  of  the  court,  such  persons  may  be  made  defendants  and,  if  they  are  no  Mass.  328. 

,  •       ,      -  1  1         I  M       1  11  1^^  Mass.  196. 

8  unascertamed,  not  in  bemg  or  unknown,  may  be  described  generally,  as  193  Mass.  28s. 

9  the  heirs  or  legal  representatives  of  A  B,  or  such  persons  as  shall  become  221  mHI'.  372! 

10  heirs,  devisees  or  appointees  of  C  D,  a  living  person,  or  persons  claiming 

11  under  A  B.     It  shall  be  unnecessary  for  the  maintenance  of  such  suit 

12  that  the  defendants  shall  have  a  claim  or  the  possibility  of  a  claim  rest- 

13  ing  upon  an  instrument  the  cancellation  or  surrender  of  which  would 

14  afford  the  relief  desired ;  but  it  shall  be  sufficient  that  they  claim  or  may 
1.5  claim  by  purchase,  descent  or  otherwise,  some  right,  title,  interest  or 

16  estate  in  the  land  which  is  the  subject  of  the  suit  and  that  their  claim 

17  depends  upon  the  construction  of  a  written  instrument  or  cannot  be  met 

15  by  the  plaintiffs  without  the  production  of  evidence.     Two  or  more 

19  persons  claiming  to  own  separate  and  distinct  parcels  of  land  in  the 

20  same  county  by  titles  derived  from  a  common  source,  or  two  or  more 

21  persons  having  separate  and  distinct  interests  in  the  same  parcel,  may 

22  join  as  plaintiffs  in  any  suit  brought  under  this  section. 

1  Section  7.    If  in  such  suit  the  court  finds  that  actual  service  cannot  Not^''^j22  §  2 

2  be,  or  has  not  been,  made  upon  a  defendant,  it  may  at  the  request  of  r.l'.  182'.  §7. 

3  the  plaintiff  order  notice  of  the  suit  to  be  posted  in  a  conspicuous  place 
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on  the  land  or  to  he  published  in  a  newspaper  within  or  without  the  4 

commonwealth,  or  both,  or  to  be  given  in  such  other  manner  as  it  con-  5 

siders  most  effectual,  and  may  also  require  personal  notice  to  be  given.  6 

Notice  given  under  this  section  shall  be  constructive  service  on  all  the  7 

defendants.  8 


Guardian 
ad  litem. 
1897,  522,  §  3. 
R.  L.  182,  §  8. 


Compensation 
and  expenses 
of  guardian 
ad  litem. 
1897,  522,  §  4. 
R.  L.  182,  §  9. 


Effect  of 
decree. 

1897,  522,  §  5. 
R.  L.  182,  §  10. 
191  Mass.  196. 


Section  8.  If,  after  notice  has  been  given  or  served  as  provided  in 
the  preceding  section  and  the  time  limited  in  such  notice  for  the  ap- 
pearance of  the  defendants  has  expired,  the  court  finds  that  there  are 
or  may  be  defendants  not  actually  served  with  process  within  the  com- 
monwealth who  have  not  appeared  in  the  suit,  it  may  of  its  own  motion, 
or  on  the  representation  of  any  party,  appoint  a  guardian  ad  litem  or 
next  friend  of  any  such  defendant,  and  if  any  such  defendants  have  or 
may  have  conflicting  interests,  it  may  appoint  different  guardians  ad 
litem  or  next  friends  to  represent  them. 

Section  9.  The  cost  of  appearance  of  any  such  guardian  ad  litem 
or  next  friend,  including  compensation  of  his  counsel,  shall  be  deter- 
mined by  the  court  and  paid  by  the  plaintiff,  against  whom  execution 
may  issue  therefor  in  favor  of  the  guardian  ad  litem  or  next  friend. 


Section  10.    After  all  the  defendants  have  been  served  with  proc-  1 

ess  or  notified  as  provided  in  section  seven  and  after  the  appointment  2 

of  a  guardian  ad  litem  or  next  friend,  if  such  appointment  has  been  3 

made,  the  court  may  proceed  as  though  all  defendants  had  been  actually  4 

served  with  process.     Such  suit  shall  be  a  proceeding  in  rem  against  5 

the  land,  and  a  decree  establishing  or  declaring  the  validity,  nature  or  6 

extent  of  the  plaintiff's  title  may  be  entered,  and  shall  operate  directly  7 

on  the  land  and  have  the  force  of  a  release  made  by  or  on  behalf  of  all  8 

defendants  of  all  claims  inconsistent  with  the  title  established  or  declared  9 

thereby.     This  and  the  four  preceding  sections  shall  not  prevent  the  10 

court  from  also  exercising  jurisdiction  in  personam  against  defendants  11 

actually  served  with  process  who  are  personally  amenable  to  its  decrees.  12 


Petition  in  land 
court  to  de- 
termine encum- 
brances. 

1889,  442, 
§§1,2. 

1890,  427,  §  2. 
R.  L.  182,  §  11. 
1904,  448,  §  1. 
173  Mass.  68. 
179  Mass.  325. 
181  Mass.  146. 
183  Mass.  202. 
185  Mass.  589. 
187  Mass.  256. 
201  Mass.  97, 
149. 

212  Mass.  547. 
218  Mass.  189. 
221  Mass.  372. 


deteraunation  of  validity  of  certain  encumbrances. 

Section  11.  If  the  title  to  land  appears  of  record  to  be  affected  by  1 
a  possible  condition,  restriction,  reservation,  stipulation  or  agreement  2 
made  or  imposed  more  than  thirty  years  prior  to  the  commencement  3 
of  the  proceedings  hereinafter  provided  for,  a  person  having  a  freehold  4 
estate,  vested  or  contingent,  in  possession,  reversion  or  remainder,  in  5 
said  land,  or  in  any  undivided  or  any  aliquot  part  thereof,  or  any  interest  6 
therein  which  may  become  a  freehold  estate,  and  any  person  who  has  7 
conveyed  such  estate  or  any  such  interest  therein  with  coAcnants  of  8 
title  or  warranty,  may  file  a  petition  on  oath  in  the  land  court  to  de-  9 
termine  the  validity,  or  define  the  nature  and  extent,  of  such  possible  10 
condition  or  other  encumbrance,  against  any  person  who  might  be  11 
entitled  in  any  event  to  enforce  it  or  avail  himself  thereof.  Two  or  12 
more  persons  owning  in  severalty  different  portions  of  such  estate  or  13 
different  interests  therein  may  join  in  such  petition,  or  two  or  more  14 
such  defects  of  the  same  general  character  in  the  title  to  the  same  parcel  15 
of  land  or  to  different  portions  of  the  same  parcel  of  land  may  be  set  16 
forth  in  the  same  petition,  and  if  the  petition  is  contested  the  court  shall  17 
make  an  appropriate  order  for  separate  issues.  18 
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1  Section  \'2.     If  it  is  averred  in  tiie  petition  that  there  are  necessary  Description  of 

2  or  proper  respondents  whose  names  are  unknown  to  the  petitioner,  they  is89!'442"'§'2. 

3  may  be  described  generally,  as  heirs  or  devisees  of  a  person  deceased,  as  '^'  ^'  '*^'  *  ^^' 

4  persons  claiminn;  under  certain  i)ersons  named,  as  the  owners  of  cer- 

5  tain  land,  or  otherwise,  and  if  it  is  so  averred  that  the  true  name  of 

6  a  respondent  cannot  be  ascertained,  he  shall  be  described  as  accurately 

7  as  practicable.     If  it  is  so  averred  that  there  are  classes  of  necessary  or 

8  proper  respondents  whom  it  is  impracticable  and  unnecessary  to  name 

9  and  to  serve  with  process  individually,  they  may  be  described  gener- 

10  ally.     The  court  may.  if  in  its  opinion  the  petitioner  can  and  should  do 

11  so,  require  him  by  amendment  to  name  or  describe  respondents  more 

12  particularly. 

1  Section  13.    The  court  shall  prescribe  the  notice  to  be  given  to  Notice  and 

2  non-resident  respondents,  to  respondents  whose  residences  are  unknown,  oFagc"  t"**^" 

3  to  unknown  or  unnamed  respondents,  and  to  any  other  respondents  k.^l.  ill',  1 13. 

4  upon  whom  for  any  reason  service  cannot  be  made.     If  the  court  finds 

5  that  there  are  respondents  to  be  affected  by  the  decree,  who  have  not 
G  had  actual  notice  of  the  petition,  it  shall  appoint  a  disinterested  person 
7  to  act  for  them. 

1  Section  14.     Upon  service  of  such  notice,  the  court  shall  have  juris-  Decree.  ^ 

2  diction  of  all  persons  made  respondents  to  the  petition  in  the  manner  §§4,'5  "' 

3  above  provided,  and  shall,  upon  a  hearing,  make  a  decree  determining  ^'  ^'  '^^'  ^  ^^' 

4  the  validity,  nature  or  extent  of  any  such  possible  condition  or  other 

5  encumbrance,  which  shall  be  effectual  to  exclude  all  the  respondents 

6  from  any  claim  thereunder  contrary  to  such  determination,  and  shall 

7  have  the  same  effect  as  a  release  by  such  respondents  of  such  claims. 

8  The  court  may  award  costs  in  its  discretion. 

discharge  of  mortgages. 

1  Section  15.     If  the  record  title  of  land  or  of  easements  or  rights  in  Petition  in  land 

2  land  held  and  possessed  in  fee  simple  is  encumbered  by  an  undischarged  charge  mort- 

3  mortgage  or  a  mortgage  not  properly  or  legally  discharged  of  record,  fiil]  237. 

4  and  the  mortgagor  and  those  having  his  estate  therein  have  been  in  unin-  }||o;  427;  §  1. 

5  terrupted  possession  of  the  land  or  exercising  the  rights  in  easements  or  ^^qL.  182.  §  15. 

6  other  rights  in  land,  either  for  any  period  of  twenty  years  after  the  ex-  '^^^•^i'^' 

7  piration  of  the  time  limited  in  the  mortgage  for  the  full  performance  of  the  iss  Mass.  57. 

8  condition  thereof,  or  for  any  period  of  twenty  years  after  the  date  of  a  les  mHI.  ssi. 

9  mortgage  not  given  to  secure  the  payment  of  money  or  a  debt  but  to  205  mHI'.  It*' 

10  secure  the  mortgagee  against  a  contingent  liability  which  has  so  ceased  to  2i2Mass. 547. 

11  exist  that  no  person  will  be  prejudiced  by  the  discharge  thereof,  the 

12  mortgagor,  or  those  having  his  estate  in  the  land,  or  exercising  the  rights 

13  in  easements,  or  any  person  named  in  section  eleven,  may  file  a  petition 

14  in  the  land  court;   and  if,  after  such  notice  by  publication  or  otherwise 

15  as  the  court  orders,  no  evidence  is  offered  of  a  payment  on  account  of 

16  the  debt  secured  by  said  mortgage  within  such  period  of  twenty  years 

17  after  the  expiration  of  the  time  limited  for  the  performance  of  the  con- 

18  dition  thereof,  or  of  any  other  act  within  said  time  in  recognition  of  its 

19  existence  as  a  valid  mortgage,  or  if  the  court  finds  that  such  contingent 

20  liability  has  ceased  to  exist  and  that  the  mortgage  ought  to  be  discharged, 

21  it  may  enter  a  decree,  reciting  the  facts  and  findings,  which  shall,  within 

22  thirty  days  after  its  entry,  be  recorded  in  the  registry  of  deeds  for  the 
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county  or  district  where  the  land  lies,  and  no  action  to  enforce  a  title  23 
under  said  mortgage  shall  thereafter  be  maintained.  Two  or  more  24 
persons  owning  in  severalty  different  portions  or  different  interests,  such  25 
as  are  described  in  section  eleven,  in  the  land  subject  to  the  mortgage  may  26 
join  in  one  petition,  and  two  or  more  defects  arising  under  different  27 
mortgages  affecting  one  parcel  of  land  may  be  set  forth  in  the  same  28 
petition.  If  the  petition  is  contested,  the  court  shall  make  an  ap-  29 
propriate  order  for  separate  issues.  30 

REGISTRATION   OF   LAND   FREE   FROM   RESTRICTIONS. 

mayVe'terLine       SECTION  16.     The  land  court  shall  have  jurisdiction  upon  a  petition  1 

rtrfcUons"'re  to  register  land,  or  if  land  has  been  previously  registered,  upon  a  supple-  2 

enforceable.  ^  mental  petition  l)\-  the  owner  thereof,  to  hear  and  determine  the  question  3 

221  Mass!  372.  whether  or  not  equitable  restrictions  arising  under  contracts,  deeds  or  4 

228  Mass.  242.  ,  .  i-      •,•  ^       •     ■         ^i.  xl,  e         ■  r 

other  mstruments  hmitmg  or  restrammg  the  use  or  the  manner  oi  using  5 
land  are  enforceable  in  whole  or  in  part.  6 


i>tered°ree '^^^'  SECTION  17.  If  the  land  court  shall  find  and  determine,  after  hear- 
res"ictYons°etc  '"S'  that  the  enforcement  of  any  of  such  restrictions  or  limitations 
Procedure. '  would  be  iujurious  to  the  public  interests,  it  shall  register  title  to  the  land 
228  Mass!  242.   free  from  said  restrictions  as  and  to  the  extent  required  by  the  public 


interests,  or,  in  case  of  registered  land,  shall  enter  an  appropriate  order 
therefor;  provided,  that  if  the  land  court  sliall  find  and  determine  that 
any  of  such  restrictions  or  limitations,  though  they  ought  not  to  be 
enforced,  are  nevertheless  valid  and  have  not  become  inoperative,  it 
shall,  before  registering  said  land  free  from  said  restrictions  or  limita- 
tions or  any  of  them,  ascertain  and  determine  whether  any  person  or  10 
property  entitled  to  the  benefits  of  any  of  such  restrictions  or  limitations  11 
may  be  damaged  by  the  non-enforcement  thereof.  If  so,  the  case  shall  12 
be  referred  to  the  superior  court  for  the  assessment  of  such  damages.  13 
Chapter  seventy-nine,  so  far  as  applicable,  shall  govern  such  assessment.  14 
The  amount  of  any  damages  so  assessed,  with  interest  thereon  from  the  15 
date  of  such  assessment  to  the  date  of  payment  at  the  rate  allowed  by  law  16 
upon  judgments,  may  be  paid  by  the  owner  of  the  land  into  the  superior  17 
court  at  any  time  after  such  assessment  for  the  benefit  of  the  persons  or  18 
property  entitled  thereto;  and,  if  so  paid,  the  clerk  of  the  superior  court  19 
shall  so  certify  to  the  land  court,  and  shall  pay  the  sum  so  received  by  20 
him  to  the  parties  to  whom  it  has  been  awarded.  If  no  damages  shall  21 
be  awarded  the  clerk  of  the  superior  court  shall  certify  that  fact  to  the  22 
land  court.  Upon  such  certification  from  the  clerk  of  the  superior  court  23 
of  the  final  determination  of  such  proceedings  for  assessment  and  of  the  24 
payment  of  any  damages  therein  assessed,  the  title  may  be  registered  25 
free  from  any  restrictions,  or  in  case  of  registered  land  may  be  freed  26 
therefrom  by  the  entry  of  such  order  as  may  be  appropriate  therefor.      27 


Appeal. 
1915,  112,  §3. 


Section  18.     Any  party  aggrieved  by  a  finding  or  decision  of  the  1 

land  court  that  the  enforcement  of  any  such  restrictions  or  limitations  2 

would  be  injurious  to  the  public  interests  may  appeal  therefrom  to  the  3 

sujireme  judicial  court,  which  may  draw  from  the  facts  and  instruments  4 

stated  in  the  record,  findings  or  decision  any  inferences  of  fact  that  5 

might  have  been  drawn  therefrom  at  a  trial,  and  reverse  or  order  such  6 

modification  of  said  findings  or  decision  as  justice  may  require.     The  7 

appeal  shall  be  taken  within  twenty  days  after  receipt  of  notice  of  8 
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9  the  filing  of  such  finding  or  decision,  and  further  proceedings  under  the 

10  preceding  section  shall  be  susi>en(ied  until  after  the  determination  of 

11  said  appeal.     If  an  appeal  is  not  duly  prosecuted,  the  finding  or  decision 

12  shall  stand  as  if  no  appeal  had  been  taken. 

DETERMINATION    OF   BOUNDARIES   OF    FLATS. 

1  Section  19.     One  or  more  persons  holding  land  or  flats  adjacent  to  Petition  to 

2  or  covered  by  high  water  may  a[)ply  by  petition  to  the  land  court  for  the  d.'lormine 

3  settlement  and  determination  of  the  lines  and  boundaries  of  their  owner-  flau.'lTc'.''^  °' 

4  ship  therein. 

1864.  306.  §§  1,  2.  1871,  .138,  §§1,2.  R    L.  IS3.  §  1. 

1867,  205.  P.  S.  177,  §  1.  1900,  50,  §  1. 

1  Section  20.     Upon  such  petition  the  court  may  by  a  warrant  appoint  r':"''""^'?^!-, 

2  one  or  more  commissioners  who  shall,  before  entering  upon  their  duties,  isnisss! 

3  be  sworn  to  faithfully  and  impartially  execute  the  warrant,  and  a  certifi-  p.  sri77, 

4  cate  of  such  oath  shall  be  made  on  the  warrant  by  the  person  administer-  r^  lT^iss.  §  2. 

5  ing  it.     The  commissioners  shall  notify  all  persons  interested,  by  personal 

6  service  or  by  publication  as  the  court  orders,  to  appear  at  a  time  and 

7  place  named  and  be  heard  relative  to  a  proposed  survey  of  such  flats, 

8  and  thereafter  shall  survey  the  flats  of  the  petitioners  and  all  adjacent 

9  flats  owned  by  other  parties  whose  rights  may  be  afl'ected  by  a  deter- 

10  mination  of  the  lines  of  the  flats  of  the  petitioners,  shall  determine  the 

11  boundary  lines  thereof  and  report  to  the  court  the  boundaries  established 

12  for  each  owner,  with  a  plan  of  the  several  portions  of  flats  showing  the 
1.3  lines  established  for  each  owner,  which,  after  its  approval,  shall  by  order 

14  of  the  court  be  recorded  in  the  registry  of  deeds  for  the  county  or  dis- 

15  trict  where  said  flats  lie.     The  proceedings  upon  such  petition  shall  be 

16  according  to  sections  two,  four,  six,  seven  and  eight  of  chapter  two 

17  hundred  and  forty-one,  so  far  as  applicable  thereto. 

1  Section  21.     When  the  report  and  plan  oT  said  commissioners  has  Effect  of 

2  been  accepted  by  the  court  and  recorded  as  aforesaid,  it  shall  forever  fix  plan!^ 

3  and  determine  the  rights  of  all  persons  and  parties,  except  where  definite  p^'.'r?^^.'!!.' 

4  boundary  lines  have  been  established  by  parties  legally  authorized  to  1^^.183,  §3. 

5  establish  them. 

1  Section  22.     The  expenses  and  charges  of  the  commissioners  shall  fg^f^'jgg  55. 

2  be  allowed  by  the  court;   the  other  costs  shall  be  taxed  in  the  usual  S^  ^'g^g'  ^^4 

3  manner,  and  the  whole  shall  be  apportioned  by  the  court  among  all  129  Mass'  413. 

4  parties  interested  in  the  determination  of  the  boundary  lines  in  such 

5  flats,  and  shall  be  paid  in  proportion  to  the  value  of  the  interests  which 

6  they  respectively  hold  therein. 

1  Section  23.     Instead  of  appointing  the  commissioners  authorized  by  Court  may 

2  section  twenty,  the  court  may  exercise  the  powers  and  duties  of  such  boun^ncs 

3  instead  of 

commissioners.  appointing 

1906,  50,  §  2.  commissioners. 

1  Section  24.     Whoever,  during  the  pendency  of  proceedings  for  the  subsequent 

2  division  of  flats,  acquires  by  purchase,  devise  or  descent,  or  by  the  en-  et"  may  be 

3  forcement  of  a  mortgage  or  lien,  an  interest  or  title  in  or  to  any  flats  which  'i'ITts';  wx'^^' 

4  are  the  subject  matter  of  such  proceedings,  may  by  order  of  the  court  h.  l.Vs^s.^^s. 

5  be  made  a  party  to  such  proceedings,  and  shall  be  chargeable  with  such 

6  share  of  the  expenses  as  the  court  orders. 
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Boundaries 
may  be  deter- 
mined concur- 
rently with 
registration. 
1906,  50,  5  3. 


Section  25.     A  petitioner  for  registration  may  in  his  petition  request  1 

the  court  to  proceed  under  sections  nineteen  to  twenty-four,  inclusive,  2 

concurrently  with  the  registration  proceedings,  and  the  court  may  com-  3 

ply  with  the  request,  if  such  compliance  seems  conducive  to  justice  and  4 

the  rights  of  all  parties.  5 


rammoSleaith.      Section  26.     Proceedings  under  sections  nineteen   to  twenty-five,  1 

i87i'  338'  1 6    inclusive,  shall  not  affect  any  right  or  title  of  the  commonwealth  to  any  2 

p.  s.'i77.'  5  7.    land  or  flats,  unless  it  consents  to  become  a  party  thereto.  3 

R.  L.  183,  §  6. 


Fiduciary,  etc., 
may  petition 
land  court 
to  establish 
power  or 
authority. 
1906,  344,  §  1. 


DETERMINATION    OF    QUESTIONS    RELATING    TO    POWER    TO    CONVEY    OR 
MORTGAGE   REAL   ESTATE   UNDER  WRITTEN   INSTRUMENTS. 

Section  27.     Any  person  having,  in  a  representative  or  fiduciary  1 

capacity  or  otherwise,  a  power  or  authority  created  by  any  written  2 

instrument  to  sell,  convey,  mortgage  or  otherwise  transfer  any  interest  3 

in  real  estate  may  file  a  petition  in  the  land  court  setting  forth  the  act  4 

or  acts  which  he  proposes  to  do  by  virtue  of  such  power  or  authority,  5 

and  praying  that  his  power  or  authority  under  such  written  instrument  6 

to  do  such  act  or  acts  may  be  established.  7 


Court  may 
determine 
question,  etc. 
1906,  344,  §  2. 


Section  28.    Upon  such  petition,  after  such  notice  as  the  court  may  1 

direct,  it  may  determine  the  existence  and  extent  of  the  power  or  au-  2 

thority  of  the  petitioner  to  do  such  act  or  acts,  including  the  existence  of  3 

the  necessity  for  its  exercise  and  also  any  other  fact  or  circumstance  re-  4 

quired  for  the  exercise  of  such  power  or  authority.  5 


Procedure 
under  this 
chapter. 
1904,  448, 
§5  1-8. 


procedure. 

Section  29.  Except  as  otherwise  provided,  procedure  in  the  land  1 
court  under  this  chapter  shall  be  that  provided  by  sections  fifteen  to  2 
twenty-five,  inclusive,  of  chapter  one  hundred  and  eighty-five.  3 

1906,  344,  §  3.  1910,  560,  §§  6,  7. 


Chap.  2-11.] 


PARTITION   OF   LAND. 
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PARTITION   OF   LAND. 


3. 


Sect. 

1.  Who  may  have  partition. 

2.  Probate  courts  to  have  exclusive  juris- 

diction. 

Case  in  two  or  more  counties  to  remain 
within  jurisdiction  of  court  where 
proceedings  were  begun. 

Partition  may  be  made  of  all  or  part  of 
land. 

Division  into  shares. 

Form  of  petition. 

Notice  to  be  filed  in  the  registry  of 
deeds. 

Notice  to  be  given  by  citation,  etc. 

Absent,  incompetent  and  undeter- 
mined parties. 

Interlocutory  decree. 

Dispute  a.s  to  ownership  of  share. 

Commissioners,  duties,  etc. 

If  land  lies  in  different  counties. 

Partition  of  land  indivisible. 

Payment  or  security  if  money  awarded. 

16.  Return  may  be  set  aside,  amended,  etc. 

17.  Court  may  order  examination  of  title, 

etc. 

18.  Effect  of  partition. 

19.  Remedy  of  stranger  claiming  a  share 

assigned. 


7. 


8. 


10. 
11. 
12. 
1.3. 
14. 
15. 


.Sect. 

20.  Remedy   of   stranger   claiming   as   co- 

tenant. 

21.  Remedy  of  stranger  holding  title  para- 

mount, etc. 

22.  Costs,  how  paid. 

28.  Compensation  for  improvements. 

Improvements  made  before  new  parti- 
tion. 

Equity  jurisdiction. 

Death  of  part  owner  during  proceed- 
ings. 

Party  evicted. 

Mortgagee,  etc.,  of  co-tenant. 

Improvements  made  by  person  evicted. 

Trusteeship,  etc.,  not  to  prevent  parti- 
tion. 

Partition  by  sale. 
.32.  Commissioners  not  liable. 

33.  Penalty  for  not  disclosing  attacliment 

or  lien. 

34.  Disposal  of  proceeds  unclaimed. 

35.  Appointment  of  trustee. 

36.  Division  of  water  rights  and  other  in- 

corporeal hereditaments. 

37.  Partition  of  water  of  a  natural  stream, 

etc. 


24. 

25. 

26. 


28. 
29. 
30. 

31. 


1  Section  1.     Any  person,  except  a  tenant  by  the  entirety,  owning  a  who  may  have 

2  present  undivided  legal  estate  in  land,  not  subject  to  redemption,  shall  i693.8,"§ 

3  be  entitled  to  have  partition  in  the  manner  hereinafter  provided.     If 


1. 

1742-3,  24,  §  1; 


29, 


4  such  estate  is  in  fee,  he  shall  be  entitled  to  partition  in  fee;  if  a  life  estate  lltl-t'.  It'.  ^  ^ 

5  or  a  term  for  years,  he  shall  be  entitled  to  partition  thereof  to  continue  so  H^^^^  13  =  j 

6  long  as  his  estate  endures.     A  life  tenant  or  a  tenant  for  years  of  whose  4j'^^5X'''-|^K 

7  term  at  least  twentv  vears  remain  unexpired  inav,  in  the  discretion  of  i78o,  62,  §'2. 

8  the  court,  have  partition  of  the  fee.     The  existence  of  a  lease  of  the  whole  §§  24, 25.' 

9  or  a  part  of  the  land  to  be  divided  shall  not  prevent  partition,  but  such  r^s.  io3,SV  1, 

10  partition  shall  not  disturb  possession  of  a  lessee  under  a  lease  covering  ?ii3,^4io,^§i. 

11  the  interests  of  all  the  co-tenants. 


1857,  298,  §  14. 

G.  S.  104,  §  9; 

136,  §§1.3-5,48,61,07. 

P.  S.  123,  §  11: 

178,  §§1,3,4.48,60,68. 

R.  L.  131,  §  11; 

184,  §§  1-3,34,  44,  50. 

1912,  1.35. 

1917,  279,  §§  1,  40. 

4  Mass.  122. 

10  Mass.  5. 


13  Pick.  237,  251. 

5  Mot.  1. 

10  Met.  408. 

6  Cush.  472. 
12  Cush.  170. 
3  Gray,  111. 
15  Gray,  499. 

7  Allen,  192,  196. 

8  .\llcn,  186. 
10  .\llcn,  144. 


109  Mass.  181,  513. 
112  Mass.  42. 
120  Mass.  174. 
135  Mass.  317. 
140  Mass.  82,  430. 
163  Mass.  325. 
170  Mass.  68. 
179  Mass.  200. 
216  Mass.  61. 
229  Mass.  566. 


1  Section  2.     Probate  courts  shall  have  exclusive  jurisdiction  of  all  frobate  courts 

.    .  J  to  have  ex- 

2  petitions  for  partition.    Any  such  petition  may  be  filed  in  the  probate ^i^l^ejuris- 

3  court  for  any  county  where  any  part  of  the  land  included  in  the  peti-  "■*2-3'2^.  §i: 
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174S-9.  12, 
1752-3,  13, 
5§1.3. 


1-  tion  lies,  and  may  include  any  or  all  of  the  common  land  within  the    4 
commonwealth.  5 


1783,  36,  §§  12, 

13;  41.  §  1. 

1817.  190.  5§  24,  28. 

R.  S.  103,  §§2.  50,  61. 

1842,  14.  §  1. 

G.  S.  136,  §§2,  48,  60. 


1869,  121.  §  1. 
1874,  266,  §§  1.  2. 
P.  S.  178,  §§  2,  45, 
46,  48.  59. 
1S8S,  346,  §  1. 
1892.  169.  §  1. 


R.  L.  184.  5§  2.  31, 
32.  34,  43. 
1912,  135. 
1917,  279,  §§  2,  40. 
213  Mass.  167. 
26S  Mass.  111. 


moreTOunUe"  SECTION  3.  If  a  case  is  within  the  jurisdiction  of  the  probate  court  in 
l^thin'^'uris-  t'^o  or  morc  counties,  the  court  in  which  proceedings  are  first  begun 
diction  of  court  shall  retain  iurisdiction  thereof,  which  shall  exclude  the  iurisdiction  of 
ingswere  probatc  coui'ts  of  otlicr  countics;   but  this  shall  not  prevent  the  probate 

R^.*s.°io3, 5  72.  court  in  any  other  county  where  a  part  of  the  common  land  lies,  not 
p'.i'.ui^iei:  included  in  the  original  petition,  from  making  partition  thereof. 


R.  L.  184.  §  40. 


1917.  279,  §§  3,  40. 


11  Allen,  187. 


Partition  may 
be  made  of  all 
or  part  of  land. 
1742-3,  24,  §  1 ; 
29,  §  1. 

1752-3.  13,  §  1. 
1783,  36,  §  12. 
R.  S.  103,  §§  2, 
50,  55. 
G.  S.  136. 
§§  2,  48,  54. 


Section  4.     The  court  may  make  partition  of  all  or  any  portion  of  the  1 

land  included  in  the  petition  of  which  the  parties  thereto  are  co-tenants;  2 

but  if  all  of  the  common  land  is  not  included  in  the  petition,  the  court  3 

may,  upon  request  of  any  party  thereto,  seasonably  filed,  cause  any  other  4 

part  of  the  common  land  to  be  included,  unless  a  petition  for  partition  5 

thereof  is  pending  in  another  county.  6 


p.  S.  178. 
18SS,  346, 


!  2,  48.  54. 


R.  L.  184,  §§2.  34,  39. 
1912,  135. 


1917.  279,  §M,  40. 
159  Mass.  469. 


Division  into 
shares. 
R.  S.  103, 
§§21,  56. 
G.  S.  136, 
§1  25.  55. 
p.  S.  178, 
§§25.55. 


Section  5.    The  court  may  set  off  to  the  petitioner  his  share,  leaving  1 

the  residue  of  the  land  for  the  persons  entitled  thereto,  subject  to  a  2 

future  partition;  or  it  may  set  oft'  to  the  persons  entitled  to  the  residue  3 

their  respective  shares  therein.     If  two  or  more  co-tenants  consent  to  4 

hold  their  shares  undivided,  such  shares  may  be  so  set  off.  5 

1885,293.  R.  L.  184,  §§2,  15,  40.  1917.  279,  §§  5,  40. 


Form  of 
petition. 
1786,53.  §  1. 
R.  S.  103, 
§§6,  14. 
G.  S.  136, 
§§  6,  16. 
p.  S.  178, 
§§5,  14. 
R.  L.  184, 
§§4,8. 
1917,  279, 
§§6,  40. 
9  Pick.  66. 
9  Allen,  260. 
185  Mass.  107. 
187  Mass.  279. 
250  Mass.  324. 


Section  6.  The  petition  shall  set  forth  on  oath  the  nature  and 
extent  of  the  share  of  each  co-tenant,  so  far  as  known  to  the  petitioner, 
stating  whether  he  has  an  estate  of  inheritance,  for  life  or  for  years, 
whether  in  possession,  remainder  or  reversion,  and  whether  vested  or 
contingent.  It  shall  contain  a  description  of  each  parcel  of  land  suffi- 
ciently specific  for  identification.  If  the  common  title  is  derived  by 
will  or  inheritance  from  a  common  ancestor,  the  name  of  the  testator 
or  common  ancestor  shall  be  given;  if  under  a  deed,  reference  shall  be  8 
made  thereto.  The  petition  shall  be  in  the  alternative,  praying  for  9 
division  of  the  land  or  for  the  sale,  either  public  or  private,  of  all  or  10 
any  part  thereof  which  the  court  may  find  cannot  be  advantageously  11 
divided.  If  a  private  sale  is  desired,  the  minimum  sum  for  which  the  12 
sale  may  be  made  shall  be  stated.  Only  persons  having  legal  title  to  13 
an  estate  for  years,  for  life  or  in  fee,  whether  in  possession,  reversion  or  14 
remainder,  shall  be  necessary  or  proper  parties.  Mortgagees,  lienors,  15 
attaching  creditors  and  other  persons  ha\-ing  or  claiming  encumbrances  16 
on  the  land  shall  not  be  parties,  but  shall  be  named  in  the  petition  and  17 
given  such  notice  as  the  court  may  order,  and  shall  be  permitted  to  18 
intervene  so  far  as  may  be  necessary  to  protect  their  interests  in  the  19 
land  or  to  establish  their  rights  in  the  proceeds  of  a  sale.  20 


filed 'in  \°hereg-      SECTION  7.     Upou  the  filing  of  a  petition  for  partition,  the  petitioner     1 

1917  '279'"'§'7     ^^^^^  forthwith  cause  to  be  filed,  in  the  registry  of  deeds  for  each  registry     2 

district  where  any  of  the  land  included  in  the  petition  lies,  a  notice  of  the    3 


Chap.  241.]  partition  of  lawd.  2967 

4  same,  containing  a  brief  description  of  the  land  in  such  district  included 

5  therein,  and  the  names  of  all  persons  appearing  in  the  petition  as  parties. 

6  If  the  probate  proceedings  are  at  any  time  amended,  either  by  tlie  in- 

7  elusion  of  more  land  or  by  adding  new  parties,  a  further  notice  tiiereof 

8  shall  be  filed  forthwith  in  the  registry  district  where  said  land  lies.     No 

9  interlocutory  decree  for  partition  or  sale  shall  be  made  by  the  court 

10  until  it  appears  by  affidavit  that  such  notices  have  been  filed.     If  any 

11  part  of  the  land  is  registered  land,  the  petitioner  shall,  in  filing  said 

12  notices,  comply  with  section  eighty-six  of  chapter  one  hundred  and 

13  eighty-five. 

1  Section  8.     Notice  shall  be  given  by  a  citation  containing  a  brief  ^°e'„''by°<.i'4. 

2  description  of  the  land,  and  the  minimum  price  in  case  it  is  desired  to  'i'7°"2-3*°24  §  3 

3  sell  the  land  or  any  part  thereof  at  private  sale.     The  citation  shall  be  i^w-s!  12;  §  2. 

4  addressed  to  all  known  respondents  by  name,  and,  in  addition,  in  ex-  i783, 41.  §'3. 

5  press  terms  to  all  other  persons  interested.     Said  notice  shall  be  given  9-11,53.' 

6  to  each  respondent,   whether  within  or  without  the  commonwealth,  $^'o-'52,'5i.'  ^^  *' 

7  whose  address  is  known,  by  serving  the  same,  either  personally  or  by  9,  fo/s'i*' *^^' 

8  registered  mail,  fourteen  days  at  least  before  the  return  day;    and  if  }f ^f •  f  1^  555 

9  any  party  is  not  so  served,  by  publishing  the  notice  once  in  each  of  J'^s-,    ' 

10  three  successive  weeks  in  such  newspaper  as  the  court  shall  order,  the  §§8,' 40. ' 

11  last  publication  to  be  one  day  at  least  before  the  return  day,  and  by 

12  mailing  a  copy  thereof  to  the  last  known  address  of  such  party  fourteen 

13  days  at  least  before  the  return  day.     Proof  of  service  and  notice  shall 

14  be  made  by  affidavit,  setting  forth  the  particulars  of  the  service  on  each 

15  respondent,  and  any  other  notice  given,  and  if  actual  notice  has  been 

16  given  by  registered  mail  the  affidavit  shall  so  state.     The  court  may  in 

17  its  discretion  cause  further  notice  to  be  given. 

1  Section  9.     If  any  party  named  in  the  petition  has  not  been  served  pe'iem'kn'd"™' 

2  personally  with  the  citation  and  has  not  appeared,  or  is  a  minor  or  partU"™'"^^ 

3  under  other  disability  and  has  no  guardian  or  other  legal  representative  }^p:|'  f|'  |  f 

4  within  the  commonwealth,  or  if  any  person  whose  name  is  unknown,  or  i76o-i!  13!  §2. 

5  who  is  unascertained  or  not  in  being,  appears  by  the  record  in  the  case  isiV!  196,  §  26. 

6  to  have  an  estate,  vested  or  contingent,  as  a  co-tenant  of  the  land  of  1839, 164!  1 1. ' 

7  which  partition  is  sought,  the  court  shall  appoint  a  suitable  person  to  }|t3;i5?: 

8  act  for  him  in  the  proceedings. 

1858,  137.  P-  S.  178,  §§52.  53,  62,  70.      1917,  279,  §§  9,  40. 

G.  S.  136,  §§  52,  53,  69.      R.  L.  184,  §§  36,  52.  109  Mass.  513. 

1877,  158,  §  2. 

1  Section  10.     If  it  is  found  that  the  petitioner  is  entitled  to  have  interlocutory 

2  partition  for  the  share  claimed  or  for  any  less  share,  the  court  shall  i7S6,  53,  §  1. 

3  make   the   interlocutory  decree   that   partition   be   made,   and   therein  a,  f.  HI;  §  20! 

4  determine  the  persons  to  whom  and  the  proportions  in  which  the  shares  fssl,  468, 1  ^' 

5  shall  be  set  off.    The  petition  shall  not  be  defeated  by  the  payment  by  a  J^g,^  i^|;  §  ^-■ 

6  party  of  a  mortgage,  lien,  tax  or  other  encumbrance  upon  the  land,  if  |y°^g'"'2'99 

7  the  other  parties  are  entitled  to  redeem  from  such  pavment;    but  the  iTcush.  168. 

,,    •  ,  ,  ,1,  ,     •  1     i  1  i'^-  1    ^-         J.      140  Mass.  430. 

S  interlocutory  decree  shall  contain  such  terms  and  conditions  relative  to 

9  redemption  by  a  contribution  on  account  of  any  such  payment  as  the 
10  court  may  deem  equitable. 

1  Section  11.     If  the  ownership  of  anv  share  appears  to  be  in  dispute  Dispute  as  to 

_  .  1  .        .  1-*  ,.  ..1^1..  ■       i-         ownership  of 

2  or  uncertain,  the  court  may,  in  its  discretion,  without  determination  share. 

3  of  such  question,  order  the  partition  to  proceed  by  setting  off  the  re-  §§41,42.' 


2968  PARTITION   OF   LAND.  [ChAP.   241. 

G.  s.  136,         maining  shares,  or  by  sale.     The  land  not  set  off,  or  the  proceeds  of  the  4 

R  1*178,'         share  in  dispute  or  uncertain,  may  be  left  for  the  parties  entitled  thereto  5 

R^  L^'i84,  §  10.  in  a  further  partition  or  distribution  in  such  manner  and  upon  such  pro-  6 

1917, 279,  §  11.  ceedings  as  the  court  may  order.     The  interlocutory  decree  shall  not  7 

preclude  the  parties  sharing  in  the  partition  from  any  share  to  which  8 

they  may  be  entitled  in  a  subsequent  partition  or  distribution.  9 

dutTeT'ltc""^"'      Section  12.     If  the  court  determines  the  petitioner  entitled  to  parti-  1 

§u"~2'  29  §  1  *'°"'  ^*  ^^^^^  thereupon  appoint  one  or  more  disinterested  commissioners  2 

1748-9',  12,'  §  1.  and  issue  a  warrant  to  them  to  make  partition.     The  commissioners,  3 

1759-60,  '     '  before  entering  upon  their  duties,  shall  be  sworn  to  execute  the  warrant  4 

1783,36,  §12;   faitlifullv  and  impartially,  and  a  certificate  of  the  oath  shall  be  made  5 

n.'i.\o3^'        on  the  warrant  by  the  person  administering  it.     They  shall  give  at  least  6 

29  m'"^"^*'     seven  days'  notice  of  the  time  and  place  appointed  for  making  the  7 

?§  2i-24^'         partition,  either  personally  or  by  registered  mail,  to  all  known  persons  8 

29, 49.   '          interested  therein,  and  shall  make  and  sign  a  report  of  their  doings  and  9 

return  it  with  their  warrant.  10 

R.  L.  184,  §§  13,  ?.7.  1917,  279,  §§  12,  40.  244  Mass.  472. 


P.  S.  178, 
§§20-24,49, 


JU^°fL}'^^'°        Section  13.     If  the  land  lies  in  different  counties,  the  court  may  in     1 


different  .  , .  ™  .  ^ 

R"s''fo3     52  '*^  discretion  issue  separate  warrants  and  appoint  different  commis-  2 

g!  s!  136',  1 5o'  sioners  for  each  countv,  or  for  two  or  more  counties  together,  in  which  3 

R.  L.  184,  §  38.  case  the  partition  shall  be  made  of  the  land  in  each  county,  or  group  4 

§1^3,^40."         of  counties,  as  if  there  were  no  other  land  to  be  divided.  5 

und'iidi'vifi-         Section  14.     If  a  part  of  the  land  cannot  be  divided  without  great  1 

i69''-3  14     1   inconvenience  to  the  owners,  or  is  of  greater  value  than  the  share  of  2 

1759-60,   '      ■  any  party,  or  if  all  the  land  cannot  be  divided  without  such  incon-  3 

1783,36,  §§6,    venience,  the  whole  or  any  part  thereof  may  be  set  off  to  any  one  or  4 

iliT^^'go,^'       more  of  the  parties,  with  his  or  their  consent,  upon  payment  by  him  5 

R.  a  103,         or  them  to  any  one  or  more  of  the  others  of  such  amounts  of  money  as  6 

fg'ii'  ^^'     the  commissioners  award  to  make  the  partition  just  and  equal.  7 


1838,  28 


G.  S.  136.  §§  26,  .56,  58.  1917.  279.  §§  14,  40.  11  Gray,  490. 

P.  S.  17.S.  §§  26,  56.  15  Pick.  364.  181  Mass.  490. 

R.  L.  184.   §§  16,  41. 


fe'i^ty'i"'^           Section  15.     If  money  is  awarded  to  make  the  partition  just  and  1 

^rr'ded           equal,  the  court  shall  be  satisfied,  before  the  partition  is  confirmed,  2 

1850, 239.         that  the  money  has  been  paid  or  secured  to  the  parties  entitled  thereto.  3 

p.' s.' 178,' §71.'  Money  awarded  on  account  of  shares  in  dispute  or  uncertain  may  be  4 

1917, 279,'    ^^'  ordered  to  be  deposited  in  the  manner  provided  in  section  thirty-four.  5 

S^l^'^O-  16  Mass.  122.  7  Pick.  209.  8  Met.  365.  3  Gray,  536. 

^e'^leraSdY          SECTION  16.    The  court  may  after  hearing  accept  and  confirm  the  1 

amended  etc.     rctum  of  the  commissioncrs,  or  set  it  aside  and  commit  the  case  anew  2 

1742-3,  24,  §  1;                                                                                         .....                                                      xl  O 

29,  §  1.             to  the  same  or  to  other  commissioners  having  the  same  powers  as  those  6 

1752-3.'  13,'  §  1.  originally  appointed;  or  it  may,  after  a  hearing,  amend  the  return,  and  4 

isil;  190,^^26.  accept  and  confirm  it  as  amended.     After  the  return  of  the  commis-  5 

R^^s'ios,^^'     sioners  has  been  accepted  and  confirmed,  the  court  shall  thereupon  6 

ii47^'i7o'  ^^'     enter  a  decree  that  the  partition  be  firm  and  effectual  forever.     If  the  7 

?§m'74'75      partition  is  by  division,  the  commissioners  shall  record  a  copy  of  the  8 

p.  s.  '178:    ■     decree,  certified  by  the  register  of  probate,  in  the  registry  of  deeds  for  9 

1888, '346,  §3.    each  district  where  any  of  the  land  lies,  together  with  so  much  of  the  10 

§'§i3,M%7.     return,  as  finally  confirmed,  as  relates  thereto;    or,  if  any  part  of  the  11 
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12  land  is  registered  land,  they  shall  in  recording  the  same  comply  with  i9i7, 279, 

13  section  ninety-two  of  chapter  one  hundred  and  eighty-five. 

11  Allen,  187.  152  Mass.  13G. 

1  Section  17.    The  court  may  at  any  time  direct  an  examination  of  the  Court  may 

2  title,  or  the  making  of  a  plan,  of  any  land  included  in  the  petition,  or  such  tion"ftu"'etc. 

3  investigation  relating  to  the  description  or  title  of  any  of  it  as  seems  u.seful  ''•"^'  -^''  ^  "' 

4  or  desirable  for  its  better  division  or  sale.     If  it  appears  from  the  report 

5  of  a  title  examiner  or  from  any  other  source  that  there  are  necessary 
G  parties,  as  defined  in  section  six,  who  were  not  made  parties  to  the  petition, 
7  and  have  not  appeared,  the  court  shall,  before  proceeding  further,  cause 
S  the  petitioner  to  amend  his  petition  by  making  such  persons  parties, 

9  and  to  give  notice  to  them  in  the  manner  provided  in  section  eight.    The 

10  court  may  also  cause  notice  to  be  given  to  any  encumbrancer  whose 

1 1  interest  may  be  disclosed  by  the  examination  or  otherwi.se.     If  it  appears 

12  at  any  stage  of  the  proceedings  that  the  land  is  improperly  described,  the 

13  court  may,  before  proceeding  further,  require  the  petitioner  to   amend 

14  his  petition  by  inserting  a  correct  description. 

1  Section  IS.     The  partition  bv  division,  when  confirmed  and  estab- Effect  of 

,.,11  Mil  I  ^     •  •  j_l  1      'I?  j.'i.-  *     partition. 

2  lished  by  a  nnal  decree  under  section  si.xteen,  or  the  sale  ir  partition  is  i8i7,  i9o,  §  26. 

3  made  by  sale,  shall  be  conclusive  upon  all  persons  named  in  the  petition  §§33,68.' 

4  or  interested  in  the  land  therein  described  who  appeared  in  the  case  or  ^jfi,"!; 

5  who  waived  notice  or  assented  in  writing  to  the  same,  or  to  whom  due  p^^J'/y^ 

6  notice  was  given  in  accordance  with  section  six  or  eight,  or  who  were  flg^^^g^^jg 

7  represented  as  provided  in  section  nine,  and  upon  all  persons  claiming  i8S9:468.  §2. 

8  through  or  under  them  or  any  of  them,  and,  if  the  common  title  is  derived  §§  22, 45.' 

9  through  the  settlement  of  the  estate  of  a  deceased  person  in  any  probate  §^'18.  4o.' 

10  court  within  the  commonwealth,  upon  all  the  heirs  and  devisees  of  such  |  Aifen.^us. 

11  deceased  person  to  whom  the  notice  aforesaid  was  given  or  who  were  so  Jg  Alien!  loo. 

12  represented,  and  upon  all  persons  claiming  tlirough  or  under  them. 

176  Mass.  453.  187  Mass.  279. 

1  Section  19.     A  person  who  was  not  made  a  party  and  has  not  ap-  Remedy  of 

2  peared,  who  claims  the  whole  or  any  part  of  the  share  assigned  to  or  left  ing^a  share 

3  for  any  of  the  supposed  co-tenants  in  the  decree  for  partition,  shall  be  r!'s.°io3, 

4  concluded  by  the  decree,  so  far  as  it  relates  to  the  partition  and  the  assign-  ^  f,\fe, 

5  ment  of  the  shares,  as  if  he  had  been  a  party  to  the  proceedings ;   but  he  ^  l%jl] 

6  may  bring  his  action  for  the  share  claimed  by  him  against  the  person  to  «  39, 4a  ^  ^^ 

7  whom  it  was  assigned  or  for  whom  it  was  left.     Such  action  shall  be  1917!  279,' 

8  brought  against  the  tenant  in  possession,  as  if  the  demandant  had  origi- 

9  nall>'  claimed  the  specific  parcel  demanded  instead  of  an  undivided  part 

10  of  the  land;  and  it  may  be  brought  within  the  time  in  which  it  might 

11  have  been  brought  if  no  such  decree  for  partition  had  been  rendered. 

12  If  partition  is  made  by  sale,  the  claimant  may  recover  the  share  of  the 

13  proceeds  to  which  he  is  entitled  by  action  against  the  persons  to  whom 

14  the  proceeds  were  paid,  or,  before  such  payment,  by  a  petition  in  equity 

15  in  the  probate  court  in  which  the  partition  was  made,  to  which  the 

16  commissioner  or  commissioners  and  all  known  claimants  of  such  share 

17  shall  be  made  parties  defendant. 


1  Section  20.     A  person  who  was  not  made  a  party  and  has  not  ap-  Remedy  of 

2  peared  and  who  claims  part  of  the  land  as  a  co-tenant  with  any  of  those  claiming  as 

3  who  were  parties  to  the  action,  shall,  if  the  share  so  claimed  was  unknown  '=°'"'"'" 
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R.  s.  103,         or  not  allowed  and  left  for  him  in  the  process  of  partition,  be  concluded  by 
a  I^'i3fi,  §  40.  the  decree  so  far  as  it  relates  to  the  partition,  but  may,  subject  to  section 


p.  S.  178, 
R.  L.  184,  § 
1917,  279, 
§§  20,  40. 
22  Pick.  316 


eighteen,  bring  an  action  for  the  share  claimed  by  him  against  each  of 
the  persons  holding  any  part  of  the  land  under  the  decree  for  partition; 
and,  if  he  prevails,  shall  recover  against  each  the  same  proportion  of  the 
part  so  held  that  he  was  entitled  to  claim  out  of  all  the  land  before  the 
partition.  If  the  partition  was  made  by  sale,  he  may  in  like  manner  10 
recover  his  portion  of  the  proceeds,  as  provided  in  the  preceding  section.  11 


Remedy  of 
stranger  hold- 
ing title  para- 
mount, etc. 
R.  S.  103, 
§§  38,  69. 
G.  S.  136, 
§§35,65. 
P.  S.  178, 
§§38,63. 
1882,  6,  §  2. 


Section  21.  A  person  who  has  not  appeared  and  who  claims  to  hold 
by  title  paramount  to  that  under  which  the  petitioner  claims  as  a  co- 
tenant  shall  not  be  concluded  by  the  partition,  but  may  maintain  his 
action  for  the  land  against  any  or  all  of  the  parties,  or  persons  holding 
under  them,  within  the  time  in  which  he  might  have  brought  such  action 
if  the  petition  for  partition  had  not  been  filed. 

R.  L.  184,  §§25,  45.  1917,  279,  §§  21,  40. 


Costs,  hov/ 
paid. 

1752-3,  13,  §  2. 
1783,  36,  §  14. 
1786,  53,  §  1. 
1817,  190,  §  30. 
R.  S.  103. 
§§  17,  49,  60. 
1857,  149. 
G.S.  136,  §§19, 
44,  45,  59. 
1877,  106. 
P.S.  178,  §§18, 
29,  30,  58. 
R.  L.  184, 
§§11,14,42,52. 
1917,  279, 
§§  23.  40. 

4  Pick.  246. 
19  Pick.  539. 

5  Allen,  96. 
11  Allen,  104, 
187. 

133  Mass.  413. 
244  Mass.  472. 


Section  22.  The  reasonable  expenses  and  charges  of  partition  pro-  1 
ceedings,  including  examination  of  title  and  preparation  of  plan  ordered  2 
by  the  court  under  section  seventeen,  and  the  fees  of  counsel,  of  the  com-  3 
missioners,  and  of  all  agents,  guardians  and  other  person:?  appointed  to  4 
represent  interests  in  accordance  with  section  nine,  shall  be  determined  5 
by  the  court,  and  in  case  of  sale  paid  by  the  commissioners  out  of  the  6 
proceeds;  and  in  case  of  partition  by  division  shall  l)e  paid  by  the  peti-  7 
tioner,  who  shall  be  entitled  to  contribution  from  the  parties  to  whom  8 
shares  of  the  land  are  set  oflf  who  take  a  vested,  and  not  contingent,  in-  9 
terest.  Such  contribution  shall  be  in  proportion  to  the  interests  of  the  10 
parties  unless  the  court  finds  a  different  proportion  more  equitable.  11 
Costs  may  also  be  awarded  under  section  forty-five  of  chapter  two  12 
hundred  and  fifteen.  Execution  may  issue  for  said  contribution  and  13 
costs.  14 


Compensation 
for  improve- 
ments. 
1850,  278, 
§§1,2. 
G.  S.  136, 
§§46,47. 
P.  S.  178, 
§§31,32. 
R.  L.  184, 
§§  19,  20. 
1917,  279, 
§§24,40. 
13  Met.  462. 
105  Mass.  412. 
131  Mass.  480. 
135  Mass.  317. 
190  Mass.  449. 
244  Mass.  1. 


Section  23.  If  the  court  in  which  partition  proceedings  are  pending  1 
finds  that  one  of  the  co-tenants  has  erected  any  buildings  or  made  other  2 
permanent  imi^rovements  on  the  common  land,  it  may,  if  justice  and  3 
equity  so  require,  award. such  compensation  as  it  deems  proper  for  the  4 
value  of  such  buildings  or  other  improvements,  not  exceeding,  however,  5 
the  actual  amount  by  which  the  market  value  of  the  common  land  has  6 
been  increased  thereby;  and  in  awarding  such  compensation  the  court  7 
may  deduct  any  benefit  which  the  party  claiming  compensation  has  8 
received  from  the  common  land.  The  court  may  make  orders  and  9 
decrees  for  the  enforcement  or  protection  of  any  such  claim,  and  in  case  10 
of  partition  by  dixision  may  order  the  improved  part  set  off  to  the  party  11 
who  made  the  impro\'ement,  and  the  land  divided  as  if  the  improvement  12 
had  not  been  made.  13 


J^de°b™re'^  SECTION  24.  If  after  a  first  partition  improvements  have  been  made 
ncw^partition.  on  a  part  of  the  land  which,  by  a  new  partition,  is  taken  from  the  share 
1748-9!  12:  §  5:  of  the  party  who  made  the  improvements,  he  shall  be  entitled  to  com- 
R.^l.'  103,^  ■*  pensation  therefor,  to  be  awarded  and  enforced  as  provided  in  the  pre- 
G.  I^'i36,  §  72.  ceding  section. 

P.S.  178,  §72.  R.  L.  184,  §54.  1917,  279,  §§  25,  40. 
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1  Section  25.     The  probate  court  in  which  a  petition  has  l)ccn  brought  Equityjuns- 

2  under  this  chapter  shall  have  jurisdiction  in  equity  over  all  matters  relat-  k'.°s°69.  §  12. 

3  ing  to  the  partition,  and,  in  case  of  sale,  over  the  distribution  of  the  '^sso,  les.  ^ "' 

4  proceeds  thereof;    also  to  hear  and  determine  all  matters  of  accounting  Issh. '^s.^l^' 

5  between  the  parties  to  the  petition  in  reference  to  the  common  land,  and  }»9ji.  ns.  ^  ^ 
(i  to  appoint  one  or  more  receivers  to  take  possession  of  the  common  land  j«i«.  loo! 

7  or  anv  part  thereof,  and  collect  the  rents  and  profits  therefrom.     Such  211  Mass!  594.' 

'     .       .     :.    K  ,  .        ,  ^..  J.  ,       ,1  ,  240  Mass.  22. 

8  jurisdiction  may  be  exercised  upon  petition  according  to  the  usual  course  213  Mass.  240. 

9  of  i^roceedings  in  the  probate  court.     Such  recei^•er  shall  gi\-e  bond  in  such  itt  Mass!  132'. 
in  amount  and  with  such  sureties  as  the  court  shall  order,  and  shall  dis-  i?o  mSs.  336. 

11  tribute  the  rents  among  the  co-tenants,  or  otherwise  hold  or  dispose  of 

12  the  same  in  such  manner  as  the  court  shall  determine  by  its  decree. 

1  Section  26.     If  a  party  named  in  the  petition  has  died  prior  to  the  ooath  of  part 

2  filing  thereof,  or  dies  during  its  pendency,  and  such  fact  did  not  appear  prw-wdings. 

3  during  the  proceedings,  his  heir  or  devisee  shall  be  entitled  to  the  share  g'.  s.  ise'.  §  ti] 

4  of  land  set  off  to  him  or  his  share  of  the  proceeds  of  a  sale.     If  his  death  is  i?a'n|;  ^  ^" 

5  made  known  to  the  court  during  the  proceedings,  the  share  or  portion  |j§  |;'i*g\_ 

6  formerly  belonging  to  him  may  be  assigned  or  set  off  in  his  name  to  be  j^lgf 'g^^' .  35 

7  held  and  disposed  of  as  if  the  partition  liad  been  made  prior  to  his  decease,  1917!  279', 
S  and  his  heir  or  devisee  may  recover  the  portion  assigned  to  him,  or  his 

9  share  of  the  proceeds,  by  appropriate  action.     The  court  may,  however, 

10  in  any  case  arising  hereunder,  if  there  has  been  a  sale,  order  his  share  of 

11  the  proceeds  to  be  paid  to  his  personal  representatives  pending  scttlc- 

12  ment  of  his  estate,  or  deposited  under  section  thirty-four  to  await  their 

13  appointment. 

1  Section  27.     If  a  person  to  or  for  whom  a  part  of  the  land  has  been  set  Party  evicted. 

2  off  is  evicted  by  one  who,  at  the  time  of  the  partition,  had  a  paramount  g!  s.  lae!  §  42! 

3  title  to  that  parcel,  but  not  to  the  whole  land,  the  person  so  evicted  may  r.  L.Vs^i,  §29. 

4  have  a  new  partition  of  the  remaining  land  not  subject  to  the  paramount  §^'29,"o.' 

5  title,  as  if  partition  had  not  been  made. 

1  Section  28.     A  person  having  a  mortgage,  attachment  or  other  lien  Mortgagee, 

2  on  the  share  of  a  co-tenant  shall  be  concluded  by  the  decree,  so  far  as  it  tenant. 

3  relates  to  the  partition  and  the  assignment  of  the  shares;   but  his  lien  g!s!  ise!  §43! 

4  shall  remain  in  full  force  upon  the  part  assigned  to  or  left  for  such  co-  rl.\ 84,^30. 

5  tenant,  or,  in  the  event  of  a  sale,  upon  the  share  of  such  part  owiier  in  the  l^'^Jd.^io.' 

6  proceeds,  and  may  be  enforced  in  the  manner  provided  in  section  nineteen,  is*  Mass.  181. 

198  Mass.  37.  240  Mass.  1. 

1  Section  29.     A  person  holding  land  under  a  partition  made  under  improvements 

2  this  chapter  shall,  in  case  of  an  eviction,  be  entitled  to  compensation  for  dieted. 

3  improvements  made  thereon,  as  provided  in  chapter  two  hundred  and  §1  s!  ise!  §  73! 

4  thirty-seven. 

p.  S.  178,  573.  R.L.  184,155.  1917,  279,  §§  31.  40. 

1  Section  30.     The  fact  that  a  co-tenant  is,  alone  or  jointly  with  others.  Trusteeship. 

2  as  trustee  or  in  any  other  representative  capacity,  the  holder  of  the  legal  vent  partition.  • 

3  title  to  a  share  in  which  he  has  no  beneficial  interest  shall  not  prevent  c.b^.'m'ies! 

4  partition. 

p.  S.  178.  §  69.  1917,  279.  §§  32.  40. 

R.  L.  184,  §  51.  9  Gush.  405 
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b'"s*iSe°°              Section  31.     In  partition  proceedings  the  court  may  order  the  com-  1 

1870, 257.         missioners  to  sell  and  convey  the  whole  or  any  part  of  the  land  which  2 

1877!  158',  §  i!    cannot  be  divided  advantageously,  upon  such  terms  and  conditions  and  3 

§§  65, 66!         with  such  securities  for  the  proceeds  of  the  sale  as  the  court  may  order,  4 

r*^l!  isl  §  47.  and  to  distribute  the  proceeds  so  as  to  make  the  partition  just  and  equal.  5 

liri'  279!         The  sale  shall  be  made  by  public  auction,  after  like  notice  as  is  required  6 

i«  ii.ass  82     ^^^  ^^^  ^^'^  °^  '^"^  ^y  ^^  administrator,  and  the  evidence  thereof  may  7 

162  Mass!  385.   Jje  perpetuatcd  in  like  manner  by  returns  filed  with  the  register  of  the  8 

187 m!i3s! 279!   court  in  which  the  proceedings  are  had;   or  the  sale  may  be  a  private  9 

250  Mass!  324!   salc,  upou  such  tcmis  as  the  court  orders,  if  it  finds  after  notice,  as  pro-  10 

vided  in  section  eight,  and  a  hearing,  or  after  receiving  the  written  assent  11 

of  all  parties  in  interest,  that  the  interests  of  all  parties  will  be  promoted  12 

thereby.     If  the  sale  is  by  auction,  section  nineteen  of  chapter  two  hun-  13 

dred  and  four  shall  apply  thereto.  14 

noUi^bfi™"^       Section  32.     If  the  commissioners,  after  making  a  sale  in  accordance  1 

1917,  279,  5  34.  7^[t\i  the  preceding  section,  distribute  the  proceeds  in  accordance  with  2 

the  order  or  decree  of  the  court  before  learning  of  any  conveyance,  3 

mortgage,  lien  or  other  encumbrance  of  or  upon  the  share  of  any  of  the  4 

joint  owners,  they  shall  not  be  liable  to  such  claimant.     If  they  are  in  5 

doubt  as  to  the  existence  or  the  validity  of  any  such  claim  against  the  6 

share  of  any  co-tenant  in  the  proceeds  they  may  ask  for  instructions  by  7 

the  court.  8 

not  d'isciosing        SECTION  33.     Whocvcr  reccivcs  any  proceeds  of  a  sale  of  land  under  1 

attachment  or    t^fg  chapter  after  having  sold  or  mortgaged  his  interest  therein,  or  with  2 

1917.279,  §35.  kuowlcdgc  that  it  has  been  attached  or  liened,  without  disclosing  such  3 

fact  to  the  commissioners  or  the  court,  shall  be  punished  by  a  fine  of  not  4 

more  than  one  thousand  dollars  or  by  imprisonment  for  not  more  than  5 

one  year.  6 

°oSsuL          Section  34.     If  the  proceeds  of  a  sale,  or  any  share  thereof,  cannot  1 

lin^th     2    ^^  P^^'^  ^°  *'^^  persons  entitled  thereto,  the  commissioners  shall  deposit  2 

PS.' 178,' §67.  the  same  in  the  name  of  the  judge  of  probate  for  the  county  where  the  3 

1917!  279!       '  proceedings  are  had,  in  such  savings  bank  or  other  like  institution  as  the  4 

§§  36, 40.         court  orders,  to  accumulate  for  the  persons  entitled  thereto.     The  deposit  5 

shall  be  subject  to  sections  twenty-five  to  twenty-eight,  inclusive,  of  chap-  6 

ter  two  hundred  and  six,  so  far  as  applicable.  7 

App^ntment         SECTION  35.     If  in  any  share  there  are  estates  in  succession,  the  court  1 

1887, 286!    ^^  rnaking  partition  may,  upon  petition  of  any  party  interested,  appoint  a  2 

1917!  279!       '  trustee  to  receive,  hold,  manage  and  invest  the  proceeds  of  the  sale  of  such  3 

§§37,40.         share.     The  annual  income  of  such  share  shall  be  paid  to  the  owner  of  4 

each  successive  estate  for  years  or  for  life  until  it  terminates,  and  the  5 

principal,  after  termination  of  prior  estates,  shall  be  paid  to  the  parties  6 

entitled  to  the  fee.     The  trustee  shall,  before  entering  upon  the  duties  7 

of  his  trust,  give  to  the  judge  of  probate  and  his  successors  a  bond,  with  8 

sufficient  surety  and  in  such  penal  sum  as  the  court  orders,  conditioned  9 

for  the  faithful  performance  of  his  duties,  and,  upon  breach  of  the  con-  10 

dition,  an  action  may,  by  order  of  the  probate  court,  be  brought  for  the  11 

use  of  the  persons  interested  in  the  trust  property,  as  upon  a  bond  of  an  12 

administrator.  13 
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1  Section  36.     Joint  tenants  or  tenants  in  common  of  a  mill  privilege,  Division  of 

2  water  right,  or  other  incorporeal  hereditament  may  be  compelled  to  divide  TnTothM  in- 

3  the  same  in  the  manner  hereinbefore  provided  for  the  division  of  land,  hered'uinents. 

4  The  commissioners  appointed  to  make  partition  shall  set  forth  in  their  }?^^-  ^g^  5  77 

5  return  the  best  method  of  setting  off  to  the  several  parties  their  respective  ^  1^  ^^^^  V^^ 

6  shares,  and  thereupon  the  court  may  make  such  orders  and  decrees  as  'si^.  279! 

7  might  be  made  in  equity.     If  any  one  of  the  joint  owners  so  requests,  the  *  Gray,  486. 

8  court  shall  order  a  sale,  provided  that  a  sale  is  feasible. 

10  Gray.  14. 


1  Section  37.    Under  the  preceding  section,  partition  may  be  made  of  ^Ifer  ofV' 

2  the  water  of  a  natural  stream,  not  navigable,  the  banks  of  which  are  na^tuiai stream, 

3  owned  by  different  riparian  proprietors. 

p.  S-  178.  §  77.  1917,  279,  §  39. 


1859,  128. 

G.  S.  136,  §  78. 


R.  L.  184,  §  59. 


CHAPTER    242. 


WASTE   AND   TRESPASS. 


Sect. 

1.  Who  may  maintain  waste.     Trial  by 

jury. 

2.  Who  may  maintain  action  of  tort  in 

nature  of  waste. 

3.  When  action  maintainable  against  rep- 

resentative. 

4.  Liability  of  co-tenant  for  triple  damages 

for  waste. 


Sect. 

5.  Form  of  and  parties  to  action  for  triple 

damages. 

6.  Triple  damages  for  waste  during  pend- 

ency of  action. 

7.  Liability  for  wilfully  cutting  trees,  etc. 

8.  Involuntary  trespassand  effect  of  tender. 

9.  Jurisdiction  to  stay  waste  during  pend- 

ency of  action. 


If  a  tenant  in  dower,  by  the  curtesy,  for  life  or  for  years  whoc 


1  oECTION    1.       Ai  a  LvncniL  111  wwwei,  ij\   Liic  1.U11.C3J,  lur  me  ui'  lOX'  yenrs   Whomaymain- 

2  commits  or  suffers  waste  on  the  land  so  held,  the  person  having  the  next  TrraiTyTury. 

3  immediate  estate  of  inheritance  may  have  an  action  of  waste  against  {tss^Vo^I's^.^' 

4  such  tenant  to  recover  the  place  wasted  and  the  amount  of  the  damage,  P„\*^  ,1°;  l'^' 

p  1  1  •  1       II    I  1    .  .    .  lUo.  83  l-'i- 

6  and  such  action  shall  be  subject  to  the  provisions  of  law  relative  to  trial  G.s.90.  §  u-. 

6  by  jury.     An  heir  may  bring  such  action  for  waste  done  in  the  lifetime  of  p  s.  im.'I  i6; 

7  his  ancestor.  "'•^^'■'- 


R.  L.  185.  §  1. 
5  Pick.  192. 
7  Pick.  152. 


8  Pick.  309. 
138  Mass.  466. 


152  Mass.  561. 
205  Mass.  350. 


1  Section  2.     A  person  having  the  next  immediate  estate  of  inheritance,  w>o  may  main- 

2  or  a  remainder  or  reversion  in  fee  simple  or  fee  tail  after  an  intervening  ton  rnn™u?l 

3  life  estate,  or  having  a  remainder  or  reversion  for  life  or  for  years,  may  r.  s^Ym, 

4  have  an  action  of  tort  in  the  nature  of  waste  to  recover  the  amount  of  the  ^^  |'  f  33' 

5  damage  against  the  tenants  named  in  the  preceding  section.  5§  *.  s- 

P.  S.  179,  H  3,  4.  R.  L.  185,  §2.  3  Pick.  203.  10  Allen,  460. 

1  Section  3.     If  such  action  in  tort  was  commenced  in  the  lifetime  of  ^^"^  =?<■''<>" 

2  the  tenant,  it  may  be  prosecuted  against  his  executor  or  administrator  aga'inJt'repre- 

3  or  it  may  be  commenced  against  such  executor  or  administrator  for  r.^s'^ios,  5  6. 

4  waste  committed  or  suffered  in  the  tenant's  lifetime. 

G.  S.  138,  §  6.  p.  S.  179,  5  5.  R.  L.  185.  §  3. 
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WASTE   AND  TRESPASS. 


[Chap.  242. 


Liability  of  co- 
tenant  for 
triple  damages 
for  waste. 
1727.  IS.  §  1. 
1737-S.  8.  §2. 
1783,  52,  §  1. 
1785,  62,  §  1. 
R.  S.  105,  §  7. 
G.  S.  138,  §7. 
P.  S.  179,  §  6. 
R.  L.  185,  §4. 
1  Met.  266. 
140  Mass.  31. 
145  Mass.  494. 
182  Mass.  415. 


Section  4.     A  joint  tenant  or  tenant  in  common  of  undivided  land  1 

who  cuts  down,  destroys  or  carries  away  trees,  timber,  wood  or  underwood  2 

standing  or  lying  on  such  land,  or  digs  up  or  carries  away  stone,  ore  or  3 

other  valuable  thing  found  there,  or  commits  any  other  waste,  without  4 

first  giving  thirty  days'  notice  in  writing  under  his  hand  to  all  other  5 

persons  interested  therein  or  to  their  respective  agents  or  attorneys  of  6 

his  intention  to  enter  upon  and  improve  the  land,  or  who  does  any  of  7 

said  acts  during  the  pendency  of  a  petition  or  other  proceeding  for  the  8 

partition  of  the  land  shall  forfeit  three  times  the  amount  of  the  damages  9 

assessed  therefor.  10 


Form  of  and 
parties  to 
action  for 
triple  damages, 
1727,  18,  §  1. 
1737-8,  8,  §  2. 
1783,  52,  §  1. 
1785,  62,  §  1. 
R.  S.  105,  §  8. 
G.  S.  138,  §  8. 
P.  S.  179,  §  7. 
R.  L.  185,  §  5. 
22  Pick.  495. 


Section  5.     Such  damages  may  be  recovered  in  tort  by  one  or  more  1 

of  the  other  co-tenants,  without  naming  any  one  except  the  plaintiff,  one  2 

half  to  the  use  of  the  co-tenants  who  associate  themselves  with  the  3 

plaintiff  in  bringing  the  action,  and  the  other  half  to  their  use  and  that  4 

of  all  the  other  co-tenants  except  the  defendant,  to  be  divided  among  5 

them  in  each  class  in  proportion  to  the  value  of  their  respective  interests  6 

in  the  land.  7 

6  Gray,  338.  182  Mass.  415. 


Triple  damages 
for  waste 
during  pend- 
ency of  action. 
1727.  18,  §  2. 
1795.  75,  §  3. 
R.  S.  105,  §  9. 


Section  6.     If,  during  the  pendency  of  an  action  for  the  recovery  1 

of  land,  the  tenant  or  person  in  possession,  with  knowledge  thereof,  2 

commits  waste,  the  demandant,  if  he  recovers  judgment,  may  afterward  3 

recover  in  tort  three  times  the  amount  of  the  damages  assessed  therefor.  4 

2  Gush.  400. 


G.  S.  138,  §  9. 
P.  S.  179.  §  8. 


R.  L.  185,  §  6. 
8  Pick.  514. 


wiifuiiy^cutting  Section  7.  A  pcrsoD  who  without  license  wilfully  cuts  down,  carries 
imI'  7''^5  2  away,  girdles  or  otherwise  destroys  trees,  timber,  wood  or  underwood 
1723-4, 10,  §  1.  on  the  land  of  another  shall  be  liable  to  the  ow^ner  in  tort  for  three  times 
1727.8.  §'i.      the  amount  of  the  damages  assessed  therefor:  but  if  it  is  found  that  the 

1817   173  • 

R.  s.'  105,'  defendant  had  good  reason  to  believe  that  the  land  on  which  the  trespass 
G.  s°'i38.  §  10.  was  committed  was  his  own  or  that  he  was  otherwise  lawfully  authorized 
R.  LYs^s.^*?.    to  do  the  acts  complained  of,  he  shall  be  liable  for  single  damages  only. 

no  Mass.  280.  114  Mass.  443.  211  Mass.  556. 


Involuntary 
trespass  and 
effect  of  tender. 
1786,  52.  §  2, 
R.  S.  105, 
§§  12.  13. 
G.  S.  138, 
§§  11,  12. 
P.  S.  179, 
§§  10,  11. 
R.  L,  185,  §  8. 
6  Met.  261. 
16  Gray,  285. 
192  Mass.  600. 


Section  8.     A  trespasser,  if  the  trespass  was  casual  and  involuntary,  1 

may,  before  an  action  is  commenced,  tender  the  damages  and,  upon  2 

action  brought,  disclaim  title  and  allege  the  tender  and  that  the  trespass  3 

was  casual  and  involuntary;   and  if  it  is  found  that  the  allegations  are  4 

true  and  if  he  has  deposited  with  the  court  the  amount  of  his  tender  at  5 

the  time  of  filing  his  answer  and  the  damages  assessed  are  not  more  6 

than  the  amount  tendered,  he  shall  recover  costs.     Such  tender  may,  7 

subject  to  the  same  provisions,  be  made  after  the  action  has  been  com-  8 

menced  with  like  effect,  if  it  covers  the  costs  to  the  time  of  tender.  9 


Jurisdiction  to 
stay  waste 
during  pend- 
ency of  action. 
1740-1,  14. 
1829,  121. 
R.  S.  105, 

1851, '233',  §71.  committed  or  threatened  by  the  tenant  or  any  one  who  claims  under 
1866!  278'.  ^  **■  him  or  acts  by  his  permission,  the  court  in  which  the  action  is  pending 


Section  9.  If  a  person  whose  land  is  attached  commits  waste  thereon 
or  threatens  or  prepares  so  to  do  or  if  a  real  action  is  brought  to  fore- 
close a  mortgage  or  for  possession  thereunder  or  for  the  recovery  of 
land  and  anv  waste,  or  act  in  the  nature  of  waste,  on  the  land  has  been 
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7  shall,  upon  motion  of  the  plaintiff  or  demandant,  have  jurisdiction  in  g.  s.  las, 

8  equity  to  enjoin  such  waste  or  act.     In  such  case  the  court  may  require  p  sl^W, 

9  the  plaintiff  or  demandant  to  give  bond  in  such  sum  as  it  orders  to  the  r^  l'/ss.  §  9. 

10  adverse  party,  with  sufficient  sureties,  conditioned,  if  the  injunction  is 

1 1  dissolved,  to  pay  all  damages  arising  from  the  issuing  thereof. 


CHAPTER    243. 

ACTIONS  FOR  PRIVATE   NUISANCES. 


Sect. 

1.  Judgment  for  abatement  of  nuisance. 

2.  Stay  of  warrant. 

3.  Judgment    for    abatement    in    second 

action. 


Sect. 

4.  Manner     of     collecting     expense     of 

abatement. 

5.  Injunction  to  restrain  nuisance. 


1  Section  1.     If  the  plaintiff  prevails  in  tort  for  a  nuisance,  the  court  Judgment  for 

2  may,  in  addition  to  the  judgment  for  damages  and  costs,  enter  judg-  nufsanc™'  ° 

3  ment  that  the  nuisance  be  abated  and  removed  and  may  issue  execution  r  "I;  }o6,'  ^  '^' 

4  for  the  damages  and  costs  and  a  separate  warrant  to  the  proper  officer,  ^  }^-  ^jg  ^  j 

5  requiring  him  to  abate  and  remove  the  nuisance  at  the  expense  of  the  p*^-  '*'^  ^i 

6  defendant  as  public  and  common  nuisances  are  abated  and  removed.        ii  Pick.  452. 

7  Allen,  431.  150  Mass.  4S2. 

1  Section  2.    The  court  may,  upon  motion  of  the  defendant,  order  a  stay  of 

2  stay  of  such  warrant  for  not  more  than  si.x  months,  to  give  him  op-  r^s!"io6,  §  3. 

3  portunity  to  remove  the  nuisance,  upon  his  undertaking  so  to  do  within  p.'l.ilo,'  11.' 

4  the  time  ordered. 

R.  L.  1S6,  5  2. 

1  Section  3.     If  the  plaintiff  recovers  judgment  in  a  second  action  Judgment  for 

2  for  the  continuance  or  repetition  of  the  same  nuisance,  he  shall  be  en-  second"a?tion. 

3  titled  as  of  right  to  a  judgment  for  abatement  and  removal  and  to  a  §!  si  139!  §3! 

4  warrant  as  provided  in  section  one,  if  judgment  in  the  former  action  ^  ^  ^i»6  \  3 

5  was  in  his  favor  and  whether  it  included  an  order  for  abatement  or  203  Mass.  448. 

6  removal  or  not. 

1  Section  4.    The  expense  of  abatement  and  removal  shall  be  col-  fec''t?n''g''expeMe 

2  lected  by  the  officer  as  damages  and  costs  are  collected  upon  execution,  f^ga^if^PQ' 

3  except  that  the  materials  of  buildings,  fences  or  other  things  so  removed  R-  s-  we.  §  5. 

4  mav  be  sold  by  the  officer  as  goods  are  sold  on  execution  for  the  pav-  p.'s.  iso.' §4.' 

5  ment  of  debts.     The  officer  shall  apply  the  proceeds  to  the  expense  of     '    ' 

6  the  removal  and  shall  upon  demand  pay  over  the  remainder  to  the 

7  defendant.     If  the  proceeds  are  insufficient  to  defray  the  expenses,  the 

8  officer  shall  collect  the  deficit  from  the  defendant. 


1  Section  5.     The  superior  court  may  in  an  action  of  tort  pending  injunction 

2  therein  for  a  nuisance  enjoin  such  nuisance  as  in  equity. 

R.  S.  106.  i  6.  G.  S.  139.  §  6.  P.  S.  180,  §  6.  R.  L.  186.  5  5. 


to  restrain 
nuisance. 
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CHAPTER    244. 

FORECLOSURE  AND  REDEMPTION  OF  MORTGAGES. 


Sect. 

FORECLOSURE   BY  ENTRY   OR   ACTION. 

1.  Foreclosure  by  entry  or  action. 

2.  Certificate  of  entry  to  be  recorded. 

3.  Form  of  declaration. 

4.  Procedure. 

5.  Form  of  conditional  judgment  generally. 

6.  Form  in  special  cases. 

7.  Discharge  or  release  on  satisfaction  of 

e.xecution. 

8.  Form  of  action.     Parties. 

9.  Right  to  enter  before  breach. 

10.  Foreclosure  and  redemption  where  en- 

try is  made  before  breach. 

FORECLOSURE    BY    SALE. 

11.  Order  of  court  for  sale  under  power. 

12.  Procedure  after  sale. 

13.  Necessary  parties. 
Procedure  in  foreclosure  under  power 

of  sale.     Form   and   publication   of 

notice. 
Record  of  affidavit  of  sale  as  e^-idence. 
When   dower   and   curtesy   barred   by 

sale. 
Effect  of  conveyance  by  mortgagor. 


14 


15. 
16. 


17 


REDEMPTION. 

18.  Who  may  redeem. 

19.  Tender  of  payment  or  performance. 

20.  Accounting. 


Sect. 

21.  Time  of  making  tender  and  necessity 

of  suit  for  redemption. 

22.  Suit  without  previous  tender. 

23.  Order  for  payment  of  amount  not  in 

dispute. 

24.  Costs. 

25.  Suit  not  barred  by  defective  tender. 

26.  Venue  and  practice. 

27.  Decree  for  possession. 

28.  Interest. 

29.  Execution  for  possession. 

30.  Judgment  and  execution  for  balance. 

31.  Distribution   of   money   tendered   and 

paid  into  court. 

32.  New  parties.     Process. 

33.  Survival  of  right  to  redeem. 

34.  Tender  to  guardian  or  conservator. 

GENERAL    PROVISIONS. 

35.  Right    to    reSeem    where    foreclosure 

opened. 

36.  Action   for   excess   received   by   mort- 

gagee. 

MORTGAGES    TO    THE    COMMONWEALTH. 

37.  Discharge  of  mortgage  held  by  com- 

monwealth. 

38.  Foreclosure. 

39.  Redemption  generally. 

40.  Suit  for  redemption. 


Foreclosure 
by  entry  or 
action. 
1785,22,  §2, 
R.S.  107,  §1. 
G.  S.  140,  §  1. 
P.  S.  181,  §  1. 
R.  L.  187,  §  1. 
13  Mass.  429. 
5  Pick.  418. 
11  Met.  467. 


FORECLOSURE   BY   ENTRY   OR   ACTION. 

Section  1.  A  mortgagee  may,  after  breach  of  condition  of  a  mortgage 
of  land,  recover  possession  of  the  land  mortgaged  by  an  open  and  peace- 
able entry  thereon,  if  not  opposed  by  the  mortgagor  or  other  person 
claiming  it,  or  by  action  under  this  chapter;  and  possession  so  obtained, 
if  continued  peaceably  for  three  years,  shall  forever  foreclose  the  right  of 
redemption. 


6  Gush.  91. 

7  Cush.  605. 

8  Cush.  357. 

10  Cush.  99,  163. 

4  Gray,  299. 

5  Gray,  318,  545. 

6  Gray,  126,  128,  439. 

9  Gray,  63,  98. 
16  Gray,  149. 
3  Allen,  324. 

8  Allen,  161,  466. 
99  Mass.  4. 


102  Mass.  298. 

103  Mass.  475. 
110  Mass.  311. 
113  Mass.  36. 

116  Mass.  163. 

117  Mass.  365. 

121  Mass.  139. 

122  Mass.  129. 

131  Mass.  464. 

132  Mass.  502. 
134  Mass.  364. 


439. 


139  Mass. 
1.57  Mass. 
165  Mass, 
170  Mass. 
185  Mass. 
234  M.1SS. 
236  Mass. 
241  Mass. 
244  Mass. 
262  Mass. 
267  Mass. 


506. 
272. 
123. 
120. 
398. 
559. 
332. 
486. 
294. 
302. 
453. 


Certificate  of 
entry  to  be 
recorded. 
R.  S.  107,  5  2. 
G.  S.  140,  §  2. 
P.  S.  181,  §  2. 
R.  L.  187,  §  2. 
10  Met.  344. 
4  Cush.  172. 


Section  2.     If  an  entry  for  breach  of  condition  is  made  without  a  1 

judgment,  a  memorandum  of  the  entry  shall  be  made  on  the  mortgage  2 

deed  and  signed  by  the  mortgagor  or  person  claiming  under  him,  or  a  3 

certificate,  under  oath,  of  two  competent  witnesses  to  prove  the  entry  4 

shall  be  made.    Such  memorandum  or  certificate  shall  within  thirty  days  5 
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f)  after  the  entry,  except  as  provided  in  section  seventy  of  chapter  one  lOCush.  ir,3. 

7  hundred  and  eighty-five,  be  recorded  in  the  registry  of  deeds  for  the  !5GfIy;3i8] 

8  county  or  district  where  the  land  lies,  with  a  note  of  reference,  if  the  s  ofay]  452! 

9  mortgage  is  recorded  in  the  same  registry,  from  each  record  to  the  other.  ii*G?ay*f78 

10  Unless  such  record  is  made,  tlie  entrv  shall  not  be  effectual  for  the  pur-  ■J?''a     '  „, 

...  ,.  •  .  '^  16  Gray,  561. 

11  poses  mentioned  m  the  precednig  section. 

8  Allen,  161.  109  Mass.  230.  236  Mass.  332. 

9  Allen,  S30.  131  Mass.  345.  244  Mass.  294. 

100  Mass.  108.  145  Mass.  224.  267  Mass.  453. 

101  Mass.  184.  165  Mass.  359. 

1  Section  3.     The  mortgagee  in  an  action  for  possession  may  declare  Form  of 

2  on  his  own  seisin,  stating  that  it  is  in  mortgage ;  and  if  the  court  finds  upon  ihqs,  22,  §1. 

3  verdict  or  otherwise  that  the  plaintiff  is  entitled  to  possession  of  the  land  r.'s.'  107,  s's. 

4  for  breach  of  condition,  it  shall  upon  motion  of  either  party,  except  as  JPfo.^^^'  ^  ^' 

5  provided  in  the  following  section,  award  a  conditional  judgment. 

G.  S.  140,  §  3.  22  Pirk.  5.56.  6  Gray,  428. 

P.  S.  181,  5  3.  10  Met.  172.  8  Gray,  154,  447. 

R.  L.  187,  §  3.  12  Met.  154.  11  Allen.  39. 

7  Mass.  355.  2  Gush.  374.  122  Mass.  135. 

7  Pick.  31.  3  Gray,  517.  131  Mass.  179,  464. 

1  Section  4.     Unless  the  defendant  is  the  mortgagor  or  his  assignee,  or  Procedure. 

2  entitled  to  hold  or  claim  the  land  under  the  mortgagor  or  his  assignee,  g !s"  140',  §4'. 

3  he  shall  not  redeem  the  land  nor  have  a  conditional  judgment,  except  R.L.'isV^Vi. 

4  with  the  consent  of  the  plaintiff,  but  the  action  shall  be  conducted  like 

5  a  writ  of  entry,  and  in  ail  cases  the  judgment  for  the  plaintiff  may  be 

6  entered  for  possession  as  at  common  law,  unless  one  or  the  other  of  the 

7  parties  moves  for  the  conditional  judgment. 

1  Section  5.     If  the  conditional  judgment  is  to  be  entered,  the  court  ^°™  ?'   , 

-,      1      11     I  -I  1  I  1    ■       -rt*  conditional 

2  shall  determine  the  amount  due  to  the  plaintiff  on  the  mortgage,  and  judgment 

3  shall  enter  judgment  that  if  the  defendant  within  two  months  after  the  1698,22,  §1. 

4  judgment  pays  to  the  plaintiiT  such  amount  with  interest  and  the  costs,  r.^I'  io7,S\5. 

5  the  mortgage  shall  be  void,  and  the  defendant  shall  hold  the  land  dis-  p.f.m.'ls. 

6  charged  thereof ;  otherwise,  that  the  plaintiff  shall  have  execution  for  pos-  fg  Pici*  535.^' 

7  session  and  for  costs. 

24  Pick.  141.  14  Gray,  522.  112  Mass.  271. 

7  Met.  576.  1  Allen,  145.  114  Mass.  360. 

11  Met.  384.  4  Allen,  440.  118  Mass.  497. 

5  Gray,  423.  8  Allen,  78.  123  Mass.  100,  441. 

7  Gray,  202.  9  Allen,  69.  140  Mass.  49. 

11  Gray,  271.  10 -Alien,  76.  142  Mass.  433. 

12  Gray,  60.  102  Mass.  475. 

1  Section  6.     If  the  condition  of  the  mortgage  is  not  for  the  payment  of  fp^ecTairases 

2  money,  or  if  a  part  only  of  the  money,  the  payment  of  which  is  secured  g  |  joj'  ^  jj- 

3  by  the  mortgage,  is  due,  the  court  shall  vary  the  terms  of  the  judgment  p  s.  isi,'  i  a'. 

4  as  the  case  may  require,  but  shall  award  execution  as  before  provided  u  Met.  384. 

5  unless  the  defendant  within  two  months  after  the  judgment  performs  the  "  '^"""'  *^' 

6  conditions  thereof. 

1  Section  7.     If,  after  an  execution  on  a  judgment  for  possession  has  Discharge  or 

2  been  levied,  the  amount  due  on  the  mortgage  and  costs  are  paid  in  full,  satisfaction  of 

3  the  mortgagee,  his  executor,  administrator  or  assigns  shall,  at  the  ex-  ills^'u"!  §2. 

4  pense  of  the  mortgagor,  enter  on  the  margin  of  the  record  of  the  execution  p|.  /|°'  Ir."' 

5  an  acknowledgment  of  satisfaction  or  make  to  the  mortgagor  a  deed  of  ^-  ^-  ^**^'  ^  ^• 

6  release,  which  shall  be  recorded  with  notes  of  reference  to  the  execution 

7  discharged  therebv. 
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Form  of  action. 

Parties. 

1788,  51,  §  1. 

R.  S.  107, 

§§7,8. 

G.  S.  140, 

§§7,8. 

P.  S.  181, 

§§8,9. 

R.  L.  187,  §  8. 

11  Mass.  216. 
17  Pick.  118. 

12  Met.  154. 


Section  8.     The  entry  may  be  made  or  the  action  brought  by  an  1 

assignee  of  the  mortgagee.     The  action  for  possession  may  be  brought  2 

like  a  writ  of  entry  against  the  tenant  of  the  freehold,  and  shall  be  con-  3 

ducted  as  if  brought  by  the  original  mortgagee.     The  mortgagor  may  be  4 

joined  therein  as  a  defendant  irrespective  of  his  estate  in  the  land ;  but  5 

if  he  has  no  estate  in  the  land  and  makes  no  defence  to  the  action,  he  shall  6 

not  be  liable  for  costs.  7 


7  Gray,  202. 

13  Gray.  198.  506. 


15  Gray,  461. 

16  Gray,  485. 


131  Mass.  464. 
140  Mass.  49. 


Right  to  enter 
before  breach. 
R.  S.  107,  §  9. 
G.  S.  140,  §  9. 
P.  S.  181,  §  10. 
R.  L.  187,  §  9. 
3  Mass.  138. 
16  Mass.  39. 
11  Met.  458. 
1  Gray,  512. 


Section  9.     This  chapter  shall  not  prevent  a  mortgagee  or  person  1 

claiming  under  him  from  entering  on  the  land  or  from  recovering  pos-  2 

session  thereof  before  breach  of  condition  of  the  mortgage,  if  there  is  3 

no  agreement  to  the  contrary;   but  if  the  debt  is  afterward  paid  or  the  4 

mortgage  redeemed,  the  amount  of  the  clear  rents  and  profits  from  the  5 

time  of  the  entry  shall  be  accounted  for  and  deducted  from  the  amount  6 

due  on  the  mortgage.  7 


Foreclosure  and 

redemption 

where  entry  is 

made  before 

breach. 

R.  ,S.  107, 

§§  10-12. 

G.  S.  140, 

§§  10-12. 

P.  S.  181, 

§§  11-13. 

R.  L.  187,  §  10. 

13  Mass.  309. 

6  Gush.  91. 


Section  10.     A  mortgagee,  or  a  person  claiming  under  him  in  posses-  1 

sion  under  the  preceding  section,  may,  after  breach  of  condition,  make  2 

a  new  formal  entry  for  breach  of  condition,  or  bring  an  action,  under  3 

section  one,  with  the  same  effect  as  if  he  were  not  in  possession;   or  he  4 

may  foreclose  the  right  of  redemption  by  giving,  after  breach  of  condition,  5 

to  the  mortgagor,  or  person  claiming  under  him,  a  written  notice  that  6 

he  will  thenceforward  hold  the  land  for  the  purpose  of  foreclosure  and  7 

causing  a  certificate  in  proof  thereof  to  be  recorded  within  thirty  days  8 

after  such  notice  as  in  case  of  an  original  entry.     If  such  notice  is  given  9 

and  recorded,  the  three  years  limited  for  redemption  shall  run  from  the  10 

date  of  giving  the  notice.  11 


FORECLOSURE   BY   SALE. 

Order^of  court        SECTION  11.     If  a  Conditional  judgment  has  been  entered  upon  a 
power.  mortgage  containing  a  power  of  sale,  the  court  shall,  instead  of  issuing 

G.^s.'  i4o!  §  38.  a  writ  of  possession,  at  the  request  of  the  plaintiff  order  the  property 
R.L.\87'.\u.  to  be  sold  pursuant  to  such  power.     The  plaintiff  shall  thereupon  exe- 
cute the  power  and  do  all  things  required  by  it  or  by  the  court. 


T/ter'^si"''  Section  12.     The  person  selling  shall,  within  ten  days  after  the  sale, 

G  *s'  i4o:  I  40.  fil^  i"  th<"  clerk's  office  a  report  on  oath  of  the  sale  and  of  his  doings, 

R  l\ot'  Vr'  and  the  court  may  confirm  the  sale  or  set  it  aside  and  order  a  re-sale. 

'     "  Any  person  interested  may  appear  or  be  summoned,  and  the  order  of  the 

court  confirming  the  sale  shall  be  conclusive  evidence  against  all  persons 

that  the  power  of  sale  was  duly  executed. 


Necessary 
parties. 
1854,  377,  §  3. 
G.  S.  140,  §  41. 
P.  S.  181,  §  16. 
R.  L.  187,  §  13. 


Section  13.  Unless  the  defendant  is  seized  in  fee  simple  in  pos- 
session of  the  whole  equity  of  redemption  of  the  land  demanded,  an 
order  for  a  sale  shall  not  be  made  until  all  parties  interested  in  the 
equity  of  redemption  and  whose  estate  or  interest  therein  would  be 
affected  by  such  sale,  including  a  person  having  a  right  or  possibility 
of  curtesy  or  dower,  have  been  summoned  to  appear. 


toedos'lIrV''  Section  14.     The  mortgagee  or  person  having  his  estate  in  the  land     1 

under  power      mortgaged,  or  a  person  authorized  by  the  power  of  sale,  or  the  attorney     2 
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3  duly  authorized  by  a  wntin<!;  under  seal,  or  the  legal  guardian  or  con-  of  sale.   Form 

4  servator  of  such  mortgagee  or  person  acting  in  the  name  of  such  raort-  ol'no'tice""'""" 

5  gagee  or  person,  may,  upon  breach  of  condition  and  without  action,  do  g*"'  ho,'  §  42. 

6  all  the  acts  authorized  or  required  by  the  power;    but  no  sale  under  ]^''i'iif'^n 

7  such  power  shall  be  effectual  to  foreclose  a  mortgage,  unless,  previous  |^*£'  ^|- 

8  to  such  sale,  notice  thereof  has  been  published  once  in  each  of  three  isoei  219;  §  1. 

9  successive  weeks,  the  first  publication  to  be  not  less  than  twenty-one  lois!  257! 

10  days  before  the  day  of  sale,  in  a  newspaper,  if  any,  published  in  the  wia.'s. 

11  town  where  the  land  lies.     If  no  newspaper  is  published  in  such  town,  isiVass.  291. 

12  notice  may  be  published  in  a  newspaper  published  in  the  county  where  InMaggfgi' 
li)  the  land  lies,  and  this  provision  shall  be  implied  in  every  power  of  sale  J^gM^^^li^ 

14  mortgage  in  which  it  is  not  expressly  set  forth.  A  newspaper  which  by  234  Mass.  559! 
1.')  its  title  page  purports  to  be  printed  or  published  in  such  town,  city  or  246  Mass' 356! 
IG  county,  and  having  a  circulation  therein,  shall  be  sufficient  for  the  purpose.  2.58  Mass!  323! 
17       The  following  form  of  foreclosure  notice  may  be  used  and  may  be  272  Mass!  302! 

15  altered  as  circumstances  require;   but  nothing  herein  shall  be  construed  •^^^■ 
19  to  prevent  the  use  of  other  forms. 

(Form.) 

!Mortgagee's  Sale  of  Real  Estate. 

By  virtue  and  in  execution  of  the  Power  of  Sale  contained  in  a  certain  mortgage 

given  by to 

dated and  recorded  with 

Deeds,  Book ,  page ,  of  which  mortgage  the 

undersigned  is  the  present  holder, 

(If  by  assignment,  or  in  any  fiduciary  capacity,  give  reference.) 

for  breach  of  the  conditions  of  said  mortgage  and  for  the  purpose  of  foreclosing 

the  same  will  be  sold  at  Public  Auction  at o'clock, !M. 

on  the day 

of A.  D.  19       , 

(place) all  and  singular  the  premises  described  in  said 

mortgage, 

(In  case  of  partial  releases,  state  exceptions.) 

To  wit:  "  (Description  exactly  as  in  the  mortgage,  including  all  references  to 
title,  restrictions,  encumbrances,  etc.,  as  made  in  the  mortgage.)" 

Terms  of  sale:  (State  here  the  amount,  if  any,  to  be  paid  in  cash  by  the  pur- 
chaser at  the  time  and  place  of  the  sale,  and  the  time  or  times  for  payment  of  the 
balance  or  the  whole  as  the  case  may  be.) 

Other  terms  to  be  aimounced  at  the  sale. 


(Signed) , 


Present  holder  of  said  mortgage. 
.19 


20  A  notice  of  sale  in  the  above  form,  published  in  accordance  with  the 

21  power  in  the  mortgage  and  with  this  chapter,  together  with  such  other 

22  or  further  notice,  if  any,  as  is  required  by  the  mortgage,  shall  be  a  suffi- 

23  cient  notice  of  the  sale;    and  the  premises  shall  be  deemed  to  have 

24  been  sold,  and  the  deed  thereunder  shall  convey  the  premises,  subject  to 
2.5  and  with  the  benefit  of  all  restrictions,  easements,  improvements,  out- 

26  standing  tax  titles,  municipal  or  other  public  taxes,  assessments,  liens 

27  or  claims  in  the  nature  of  liens,  and  existing  encumbrances  of  record 
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created  prior  to  the  mortgage,  whether  or  not  reference  to  such  restric-  28 
tions,  easements,  improvements,  liens  or  encumbrances  is  made  in  the  29 
deed;  but  no  purchaser  at  the  sale  shall  be  bound  to  complete  the  pur-  30 
chase  if  there  are  encumbrances,  other  than  those  named  in  the  mort-  31 
gage  and  included  in  the  notice  of  sale,  which  are  not  stated  at  the  sale  32 
and  included  in  the  auctioneer's  contract  with  the  purchaser.  33 


Record  of 
affidavit  of  sale 
as  evidence. 
1857.  229.  §  1. 
G.  S.  140. 
5§42.  43. 
P.  S.  181.  §  IS. 
R.  L.  187,  §  15. 
1906.  219.  §  2. 
1915.  23. 
5  Allen.  319. 
106  Mass.  310. 
115  Mass.  89. 
117  Mass.  365. 
195  Mass.  124. 
201  Mass.  236. 
208  Mass.  368. 
236  Mass.  332. 
246  Mass.  136. 


Section  15.  The  person  selling,  or  the  attorney  duly  authorized  by  1 
a  writing  under  seal,  or  the  legal  guardian  or  conservator  of  such  person,  2 
shall,  within  thirty  days  after  the  sale,  cause  a  copy  of  the  notice  and  3 
his  affidavit,  fully  and  particularly  stating  his  acts,  or  the  acts  of  his  4 
principal  or  ward,  to  be  recorded  in  the  registry  of  deeds  for  the  county  5 
or  district  where  the  land  lies,  with  a  note  of  reference  thereto  on  the  6 
margin  of  the  record  of  the  mortgage  deed,  if  it  is  recorded  in  the  same  7 
registry.  If  the  affidavit  shows  that  the  requirements  of  the  power  of  8 
sale  and  of  the  statute  have  in  all  respects  been  complied  with,  the  affi-  9 
davit  or  a  certified  copy  of  the  record  thereof,  shall  be  admitted  as  10 
evidence  that  the  power  of  sale  was  duly  executed.  11 


when  dower 
and  curtesy 
barred  by  sale. 
1854.377.  §  1. 
1857.  229.  §  2. 
G.  S.  140.  §  44. 
P.  S.  181.  §  19. 
R.  L.  187.  §  16. 


Section  16.     If  the  mortgagor  had  at  the  time  of  the  execution  of  1 

the  mortgage  no  husband  or  wife  or  if,  being  married,  the  husband  or  2 

wife  joined  in  the  deed  in  token  of  his  or  her  release  of  curtesy  or  dower,  3 

the  sale  in  either  of  the  modes  aforesaid  shall  bar  all  right  and  possibility  4 

of  curtesv  or  dower  in  the  land.  5 


vi^\°nce'by°'        SECTION  17.     A  Sale  or  transfer  by  the  mortgagor  shall  not  impair  or  1 

G°s^ifo^'5  39  ^nnul  any  right  or  power  of  attorney  given  in  the  mortgage  to  the  mort-  2 

p.  s.  181.'  §  20.  gagee  to  sell  or  transfer  the  land  as  attorney  or  agent  of  the  mortgagor.  3 

R.  L.  187.  §  17. 


Who  may 
redeem. 
1698,  22, 
§§4.5. 
1712-13.  i 
1785.  22, 
1798,  77. 
R.  S.  107, 
G.  S.  140, 
p.  S.  181, 
R.  L.  187, 


REDEMPTION. 

Section  18.     The  mortgagor  or  person  claiming  or  holding  under  him  1 

may,  after  breach  of  condition,  redeem  the  land  mortgaged,  unless  the  2 

:•  5  2.  mortgagee,  or  person  claiming  or  holding  under  him,  has  obtained  pos-  3 

i  i'     session  of  the  land  for  breach  of  condition  and  has  continued  that  posses-  4 

§  is'  sion  for  three  years,  or  unless  the  land  has  been  sold  pursuant  to  a  power  5 

\"i8.  of  sale  contained  in  the  mortgage  deed.  6 

22  Pick.  401.  137  Mass.  397.  237  Mass.  153. 

6  Grav,  128.  143  Mass.  49.  246  Mass.  356. 

7  Gray.  278.  148  Mass.  540.  248  Mass.  342. 
13  Allen.  60.  159  Mass.  356.  254  Mass.  282. 


105  Mass.  564. 
112  Mass.  352. 


260  Mass.  33. 


Tender  of  pay-  SECTION  19.  The  pcrson  entitled  to  redeem  shall  pay  or  tender  to 
formance.  the  mortgagee,  or  person  claiming  or  holding  under  him,  the  whole 
1785!  22!  §  2.  amount  then  due  and  payable  on  the  mortgage,  and  shall  perform  or 
R.^1.' io7.S^i4.  tender  performance  of  every  other  condition  contained  therein;  and  if 
p.l.  /sL§^2".  there  has  been  an  action  to  recover  the  land  he  shall  pay  or  tender  the 


^piik^lsg^  ^^'  costs  of  such  action  if  unpaid. 


5  Met.  95. 
7  Gush.  220. 


7  Gray.  148. 
139  Mass.  407. 


241  Mass.  286. 


Apoounting.^  SECTION  20.     If  the  mortgagee  or  person  claiming  or  holding  under  1 

1798'  77'  5 1'     '^^  ^^®  '^^*^  possession  of  the  land,  he  shall  account  for  rents  and  profits,  2 

R,  s.'  107,  §  15.  and  be  allowed  for  all  amounts  expended  in  reasonable  repairs  and  im-  3 

p.' s.' 181,' §23.  provements,  for  all  lawful  taxes  and  assessments  paid  and  for  all  other  4 
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5  necessary  expenses  in  the  care  and  management  of  the  land.     A  balance  n.  l.  is?,  5  20. 

6  of  such  account,  if  due  from  him,  shall  he  deducted  from  the  deht  due  on  10  Pick.  398. 

7  the  mortgage;  if  due  to  him,  shall  be  added  to  the  debt,  and  paid  or  ten-  4m'cT.'2/6^'49s. 

8  dered  as  such. 

7  Met.  157.  14  Grav,  132.  104  Mass.  400.  148  Mass.  300. 

2  Gush.  400.  4  Allen,  538.  114  Mass.  497.  199  Mass.  104. 

7Cush.  220.  5  Allen,  78.  124  Mass.  242.  241  Mass.  486. 

5  Gray,  423.  12  Allen,  120.  126  Mass.  146.  258  Mass.  431. 

6  Grav,  550.  100  Mass.  270.  139  Mass.  77,  407.  262  Mass.  302. 

7  Gray,  148. 

1  Section  21.     The  tender  may  be  made  before  the  expiration  of  the  Time  of  m.aking 

2  three  years  limited  for  redemption,  and  before  or  after  entry  for  breach  ne"c.ssiryof 

3  of  condition,  and  before  a  sale  pursuant  to  a  power  contained  in  the  d<'mp"|'o"" 


4. 
§2. 


4  mortgage;   but  if  the  mortgagee  or  person  claiming  or  holding  under  him  [yy^'  fi-  | 

5  does  not  accept  the  tender  and  discharge  the  mortgage,  the  tender  shall  R~i!'fy7^^- 

6  not  prevent  the  foreclosure  unless,  within  one  year  after  the  tender,  the  §1  if>.  i7.' 

_  1     •       •  111-  11-  •       ,.         1S57,  105,  §2. 

7  mortgagor  or  person  claiming  or  holding  under  hini  commences  suit  tor  g.  s.  ho. 

8  redemption  and  when  he  commences  suit  pays  to  the  clerk  of  the  court  p.  s.  isi'. 

9  the  amount  tendered  for  the  use  of  the  party  entitled  thereto.  §§24-26. 

R.  L.  187,  i  21,  143  Mass.  49.  241  Mass.  286. 

97  Mass.  459.  230  Mass.  359.  • 

1  Section  22.     The  person  entitled  to  redeem  may,  before  the  expira-  Suit  without 

2  tion  of  the  three  years  limited  for  redemption,  and  before  or  after  an  islV,""!,  Ti" 

3  entry  for  breach  of  condition,  and  before  a  sale  pursuant  to  a  power  r*'s'io7!§\8.' 

4  contained  in  the  mortgage,  commence  suit  for  redemption  without  pre-  p  1. 18?;§27^.' 

5  vious  tender,  and  may  in  such  suit  offer  to  pay  such  amount  as  shall  be  J^**^'  ■'I?  ,  ^2 

6  found  due  from  him,  or  to  perform  such  other  condition  as  the  case  mav  ^  Met.  157. 

_  •  1  11  I  !•    1       I  •  .>        1  •  i'     6  Gray,  128. 

/  require;   but  a  mortgagee  who  has  published  a  notice  or  sale  prior  to  the  los  Mass.  254. 

8  commencement  of  such  suit  may  proceed  with  said  sale  unless  the  amount  i48  Mass!  306, 

9  due  is  paid  into  court  or  the  sale  enjoined.  ^^°' 

181  .Mass.  49.  230  Mass.  359.  267  Mass.  596. 

197  Mass.  19.  235  -Mass.  476. 

1  Section  23.    The  court  may  determine,  by  a  reference  to  a  master  or  order  for 

2  otherwise,  whether  any  and  what  amount  due  on  the  mortgage  is  not  amountnot in 

3  in  dispute,  and  may  by  an  interlocutory  decree  order  it  paid  to  the  issT^'fos,  §  i. 

4  mortgagee,  or  for  his  use  to  the  clerk  of  the  court. 

G.  S.  140,  §  20.  R.  L.  1S7,  §  23.  148  Mass.  300. 

P.  S.  181,  §  28.  143  Mass.  144.  158  Mass.  371. 

1  Section  24.     The  court  may  award  costs  in  the  suit  for  redemption  Costs. 

2  to  either  party;  but  if  suit  is  brought  without  previous  tender  and  it  is  i833;2oi,§2. 

3  found  that  the  condition  of  the  mortgage  has  not  been  performed,  the  ail  uo',  I21! 

4  plaintiff  shall  pay  costs  of  suit,  unless  the  court  finds  that  the  defendant  }^  l  \I7.\I4. 

5  has  unreasonably  refused  or  neglected,  when  requested,  to  render  a  just  2  P'ok.  540, 
()  and  true  account  of  the  money  due  upon  the  mortgage  and  of  rents  and  ■>  P'<^k.  259. 

7  profits  and  amounts  paid  for  ta.xes,  repairs,  improvements  and  other  u  Gray,  132. 

8  necessary  expenses,  or  that  he  otherwise  by  his  default  prevented  the  112  M^as'si'lM. 

0  plaintiff  from  performing  or  tendering  performance  of  the  condition  IsfMaS!  352! 
10  before  commencement  of  suit. 

260  Mass.  33. 

1  Section  2.5.     If  suit  was  commenced  before  the  expiration  of  the  three  Suit  not  barred 

2  years  limited  for  redemption,  and  before  or  after  entry  for  breach  of  te^ndlr'^'^'"'*' 

3  condition,  the  plaintiff  shall,  although  the  tender  alleged  is  found  to  §!  li  m  1 22! 

4  be  insufficient,  be  entitled  to  a  decree  for  redemption  as  if  no  previous  r  i;.\87,\25. 

5  tender  had  been  alleged. 
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Venue  and 
practice. 
1698,  22,  §  2, 
1798,  77,  §  1 
R.  S.  107,  § 
1853,  316. 
G.S.  UO, 
24. 
P.S.  181. 
§§31,32. 
R.  L.  187,  § 
7  Met.  157. 
9  Gray,  20S 


§§23, 


26. 


Section  26.     Except  as  provided  in  section  forty,  a  suit  for  redemp-  1 

tion  shall  be  brought  in  the  county  where  the  land  or  any  part  thereof  2 

lies.     If  the  bill  is  inserted  in  a  wTit,  and  the  writ  or  a  copy  thereof,  3 

attested  by  the  officer,  with  or  without  the  bill  but  with  a  description  of  4 

the  land  sought  to  be  redeemed,  is  deposited,  within  three  days  after  the  5 

day  on  which  the  service  is  made,  in  the  office  of  the  clerk  of  the  court  to  6 

which  the  writ  is  returnable,  the  service  shall  be  the  commencement  of  7 

the  suit;   otherwise,  the  deposit  of  such  copy  or  writ  shall  be  the  com-  8 

mencement  of  the  suit.  9 


Decree  for 

possession. 
1698,  22,  §  4. 
1798,  77,  §  2. 
R.  S.  107,  §  23. 
G.  S.  140,  §  25. 
P.S.  181,  §33. 
R.  L.  187,  §  27. 

6  Pick.  259. 
21  Pick.  355. 

7  Cush.  220. 
1  Allen,  145. 
5  Allen,  62. 


Section  27.     If  the  court  finds  the  plaintiff  entitled  to  redeem,  it  1 

shall  determine  the  amount  due  on  the  mortgage  or  what  condition  the  2 

plaintiff  is  bound  to  perform  for  the  redemption  of  the  land,  and  shall  3 

enter  a  decree  that,  upon  payment  of  such  amount  or  performance  of  4 

such  condition  within  such  time  as  it  shall  order,  the  plaintiff  shall  have  5 

execution  for  possession  of  the  land  and  shall  hold  it  discharged  of  the  6 

mortgage.  7 


10  .Allen,  74. 
110  Mass.  57. 
120  Mass.  153, 


122  Mass.  76. 

129  Mass.  398, 

130  Mass.  55. 


140  Mass.  49. 
142  Mass.  545. 
203  Mass.  591. 


i85o?2i.  Section  28.    If  the  court  finds  that  the  mortgagee  has  not  unreason- 

p'i'isi'iit  ^^^y  neglected  or  refused  to  render  a  true  account  of  rents  and  profits 
R.  L.  187,  §^28.  of  the  land  mortgaged,  it  may  award  him  the  balance  found  due  on  the 
mortgage,  with  interest  thereon  at  a  rate  of  not  more  than  twelve  per 
cent  a  year  from  the  expiration  of  three  years  after  the  entry  to  the  date 
of  the  decree. 


260  Mass.  33. 


Execution  for 
possession. 
1698,  22,  §  4. 
1798.  77, 
R.  S.  107, 

PS.  181,  §35.  with  the  clerk  of  the  court,  or  such  other  act  done  as  the  case  requires: 

R  L   187    §  29  ... 

'    "  '  and  the  plaintift",  having  performed  all  acts  required  by  the  decree,  may 
have  execution  for  possession  of  the  land. 


Section  29.    The  court  may  at  the  same  time  decree  that,  if  the 
defendant  neglects  or  refuses  to  accept  the  money  or  other  act  required 
J,24.  by  the  decree  to  be  paid  or  performed,  the  money  shall  be  left  for  his  use 


Judgment  and 
execution  for 
balance. 
1818,  98,  §  2. 
R.  S.  107,  §  25. 
G.  S.  140,  §  28. 
P.S.  181,  §36. 
R.  L.  187,  §  30. 
6  Mass.  264. 
143  Mass.  410. 


Section  .30.  If  the  court  finds  that  the  defendant  has  received  from 
rents  and  profits  of  the  land  or  otherwise  more  than  is  due  on  the  mort- 
gage, it  shall  award  judgment  and  execution  against  him  for  the  amount 
due  to  the  plaintiff';  and  if  there  are  several  defendants,  such  judgment 
and  execution  may  be  awarded  against  them,  either  jointly  or  severally, 
for  the  amounts  received  by  them  or  any  of  them,  respectively. 


of'monev'ten-        SECTION  31.     Thc  court  may  order  the  amount  found  due  the  plain- 
dered  and  paid  tiff  for  rents  and  profits  or  costs,  if  any,  to  be  deducted  from  the  amount 

IQLO  court  '  */  ' 

1818, 98,  §  3^    found  due  the  defendant,  to  whom  the  balance  only  shall  be  paid  from 
G.  a'.  i4o!  §  29!  anv  money  tendered  or  brought  into  court,  and  the  residue,  if  any,  shall 

P.S.  181,  §37.    .      '        •  .  X    \tl  1     ■     j.-tf 

R.  L.  187,  §  31.  be  paid  to  the  plaintiri. 


New  parties, 
Process. 


Section  32.     If  a  person,  other  than  the  parties  to  a  suit  for  redemp-  1 

R^^l.' io7,S^28.  tion,  is  interested  therein,  the  court  may,  upon  terms,  cause  him  to  be  2 

p'l  18°'  §^38'  ^^^^  ^  party  and  may  order  a  subpoena  to  be  issued  and  served  on  him  3 

R.  L.  187,  §  32.  to  appear  and  answer.  4 
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1  Section  3.3.     If  the  person  entitled  to  redeem  a  mortgaged  estate  dies,  Survival  of 

2  his  heirs,  devisees,  executor  or  administrator  may  make  a  tender  or  com-  IfdJom. 

3  mence  or  prosecute  a  suit  for  redemption  which  the  deceased  might  have  j'j  so.'sJ.' 

4  made,  commenced  or  prosecuted. 

G.  S.  140,  §§  32,  33.  104  Mass.  277.  186  Mass.  430. 

P.  S.  181.  H  39,  40.  117  .Mass.  403.  246  Mass.  61,  356. 

R.  L.  187,  §  33.  170  Mass.  120. 

1  Section  34.     A  tender  may  be  made  to  a  guardian  or  conservator,  who  Tender  to 

2  may,  upon  satisfaction,  execute  a  release  of  the  mortgage.  conservator. 

R.  S.  107,  §32.  p.  S.  181,  §41.  1915.23. 

G.  S.  140,  §  34.  R.  L.  187,  §  34.  12  Mass.  16. 

GENERAL  PROVISIONS. 

1  Section  35.     If,  after  the  foreclosure  of  a  mortgage  not  containing  a  Right  to 

2  power  of  sale,  the  person  entitled  to  the  debt  recovers  judgment  for  any  foreTiosiIi^e'''^'' 

3  part  thereof  on  the  ground  that  the  value  of  the  land  mortgaged  at  the  iTs.'^iot,  §33. 

4  time  of  the  foreclosure  was  less  than  the  amount  due,  such  recovery  shall  p  |  /gf;  5^/2^ 

5  open  the  foreclosure,  and   the  person  entitled   may  redeem  the  land  jf^^-  'f^^-  ^  3. 

6  although  the  three  years  limited  therefor  have  expired,  if  suit  for  redemp-  3  Mass.  138, 

7  tion  is  brought  within  one  year  after  the  recovery  of  such  judgment. 

8  Pick.  336.  101  Mass.  184.  113  Mass.  139.  136  Mass.  459. 

10  Pick.  380.  103  Mass.  475.  117  Mass.  439.  139  Mass.  506. 

8  Met.  153.  105  Mass.  106.  119  Mass.  550.  170  Mass.  120, 

10  Met.  344.  110  Mass.  458.  124  Mass.  249.  303. 

1  Section  36.     If  a  mortgagee  or  person  claiming  or  holding  under  Action  for 

2  him  receives  from  rents  and  profits  of  the  land,  or  upon  a  tender  made  ceiwdby 

3  to  him,  or  in  any  other  manner,  more  than  is  due  on  the  mortgage,  and  isT8?9if^§'  3. 

4  no  suit  for  redemption  is  brought  against  him,  the  mortgagor  or  other  §1;  [H]  HI' 

5  person  entitled  to  such  excess  may  recover  it  in  an  action  of  contract.      ^  '^  '^^^  ^  ^'^■ 

R.  L.  187,  §  36.  9  Pick.  171.  130  Mass.  88. 

MORTGAGES  TO   THE   COMMONWEALTH. 

1  Section  37.     If  a  mortgage  is  held  by  the  commonwealth,  the  state  Discharge  of 

2  treasurer  may  demand  and  receive  the  money  due,  and  upon  payment  by  common- 

3  shall  make  and  acknowledge  a  discharge.  wealth. 

1804,  103,  §  1.  G.  S.  140,  §  45.  R.  L.  187,  §  37. 

R.  S.  107,  §  35.  P.  S.  181,  §  45. 

1  Section  3S.     If  the  condition  of  such  mortgage  is  not  duly  performed,  p"  s'^'ro"*§  36 

2  the  state  treasurer  may  cause  an  entry  for  breach  of  condition  to  be  made  g  s.  uo'.  §46. 

3  in  the  name  and  behalf  of  the  commonwealth  by  himself  or  a  person  whom  R.  l.  187,  §  38. 

4  he  appoints,  or  he  may  bring  an  action  in  the  name  of  the  commonwealth 

5  to  recover  possession  of  the  land  mortgaged ;  and  possession  obtained  by 

6  entry  or  by  action  shall  have  the  same  effect  in  foreclosing  the  right  of 

7  redemption  as  a  similar  possession  by  any  other  mortgagee. 

1  Section  39.     The  mortgagor  or  his  assigns  may  redeem  the  land  in  like  Redemption 

2  manner  and  upon  like  terms  as  if  held  by  any  other  mortgagee,  and  the  iso^'io^!.  §  2. 

3  payment  or  performance  of  the  condition  shall  be  made  or  tendered  to  c,  1;  ul]  1 4?: 

4  the  state  treasurer. 

p.  S.  181,  §47.  R.  L.  187,  §39. 

1  Section  40.     If  the  state  treasurer  and  the  person  applying  to  redeem  Suit  for 

2  the  mortgage  do  not  agree  upon  the  amount  due,  the  person  so  applying  im^ios"  §  2. 

3  may  bring  in  the  supreme  judicial  or  the  superior  court,  for  the  county  ^§  fg.'sg.' 
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127  Mass.  43. 


G.  s.  140.  §  48.  of  Suffolk,  a  suit  in  equity  against  the  commonwealth  for  the  redemption. 

R.  L.  IS?;  §  4o;  The  process  shall  be  served  on  the  state  treasurer,  who  shall  appear  and 
answer  in  behalf  of  the  commonwealth ;  and  like  proceedings  shall  be  had 
and  like  judgment  rendered  as  in  case  of  other  mortgagees,  except  that  the 
state  treasurer  shall  accept  any  payment  due  the  commonwealth,  and  upon 
receipt  thereof,  or  upon  performance  of  such  other  condition  as  the  court 
orders,  shall  discharge  the  mortgage  in  like  manner  as  when  the  debt  is  10 
paid  without  suit.  11 


CHAPTER    245. 

INFORMATIONS  BY  THE  COMMONWEALTH. 


Sect. 

1.  Information  for  unlawful  entry. 

2.  When  order  of  governor  and  council 

necessaiy. 

3.  Practice. 

4.  Notice  by  publication. 

5.  Who  may  defend  action.     Costs. 

6.  Liability  for  rents  and  profits  and  im- 

provements. 


Sect. 

7.  Commonwealth  seized  without  execu- 

tion. 

8.  Conclusiveness  of  judgment. 

9.  Writ  of  entry  by  person  not  concluded. 

10.  Against  whom  writ  shall  be  brought. 

11.  Liability  for  rents  and  profits  and  im- 

provements. 

12.  Costs. 


Information 

for  unlawful 

entry. 

1791,  13,  §  2. 

1798,  43,  §  1. 

R.  S.  108, 

I§1.  2. 

G.  S.  141,  §  1. 

P.  S.  182,  §  1. 

R.  L.  188,  §  1. 

9  Gray,  4.51. 


When  order  of 
governor  and 
council 
necessary. 
1791,  13,  §  1. 
1796,4. 
1798,  43, 
R.  S.  108, 

.7. 
141, 

,  4. 

,  182, 

,  3. 


1. 


I§6, 
G.  S. 
§§3, 
P.  S. 
§§2, 
R.  L.  IS 


Section  1.     If  a  person  unlawfully  enters  upon  or  holds  land  belong-  1 

ing  to  the  commonwealth,  it  may  be  recovered  upon  an  information  2 

filed  by  the  attorney  general  or  by  a  district  attorney  in  the  superior  3 

court  in  any  county,  describing  the  land  and  setting  forth  the  title  4 

and  claim  of  the  commonwealth  thereto.    A  summons  returnable  in  the  5 

county  where  the  land  lies  shall  thereupon  issue  to  the  defendants.  6 

Section  2.     If  the  title  of  the  commonwealth  is  founded  on  a  for-  1 

feiture  for  breach  of  a  condition  in  a  grant  or  conveyance  by  the  com-  2 

monwealth  or  by  the  province  or  colony  of  Massachusetts  bay,  no  action  3 

for  the  recovery  thereof  shall  be  commenced  unless  by  direction  of  the  4 

governor,  with  the  advice  and  consent  of  the  council;   but  in  all  other  5 

cases  the  attorney  general  or  district  attorney  may  prosecute  an  ac-  6 

tion  therefor  if  he  believes  that  the  claim  of  the  commonwealth  can  be  7 

established.  8 

1919,  305. 


Practice. 
1791,  13,  §  1. 
R.  S.  108,  §  3. 


Section  3.     Service  of  the  summons  and  all  other  proceedings  shall,     1 
except  as  otherwise  provided,  be  substantially  the  same  as  in  real  actions.     2 

G.  S.  141,  §2.  P.  S.  182,  §4.  R.  L.  188,  §3. 


Notice  by 
publication. 
1791,  13,  §  2. 
R.  S.  108,  §  8. 
G.  S.  141,  §  5. 
P.  S.  182,  I  5. 
R.  L.  1S8,  §  4. 


Section  4.     If,  in  case  of  a  supposed  escheat,  no  person  appears  as  1 

the  heir  of  the  person  last  seized,  or  if  in  any  case  there  is  reason  to  sup-  2 

pose  that  there  is  a  person  claiming  an  estate  or  interest  in  the  land,  whose  3 

name  is  unknown,  who  is  absent  from  the  commonwealth  or  who  cannot  4 

be  found  therein  to  be  served  with  process,  the  court  shall,  in  addition  5 

to  any  other  service,  order  the  substance  of  the  information  with  the  6 

order  of  the  court  thereon  to  be  published  once  in  each  of  three  successive  7 

weeks  in  a  newspaper  designated  by  it,  the  first  publication  to  be  at  least  8 

ninety  days  before  the  time  appointed  for  the  appearance  of  the  parties.  9 
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1  Section  5.     A  person  claiming  an  estate  or  interest  in  tlie  land,  al-  ^,lda"tion^' 

2  though  not  named  in  the  information  nor  serv-ed  with  process,  may  appear  S°^'^,o8 

3  and  answer  thereto;   but  a  defendant  not  named  shall  not  recover  costs  §,§9.io. ' 

4  against  the  commonwealth,  unless  it  appears  that  he  has  an  estate  or  §§6,' 7. 

5  interest  in  the  land,  although  the  commonwealth  fails  to  establish  its  §Vl!  7*^' 

6  claim  thereto.     If  there  are  several  defendants,  the  court  may  award  ''•  ^'  ^**'  ^  ^' 

7  costs  for  or  against  any  one,  as  if  he  were  the  sole  defendant. 

1  Section  6.     If  the  commonwealth  prevails,  the  defendant  shall  be  Liability  for 

2  chargeable  for  rents  and  profits  and  be  entitled  to  an  allowance  for  im-  profits  and 

3  provements  as  provided  in  chapter  two  hundred  and  thirty-seven.  improvementa. 

R.  S.  lOS,  §  11.  G.  S.  141,  §8.  P.  S.  182,  §8.  R.  L.  188,  §  6. 

1  Section  7.    The  commonwealth  shall  be  actually  seized  and  pos-  Common- 

2  sessed  of  the  land  as  soon  as  judgment  is  rendered  in  its  favor,  without  wfthout  e'xe- 

3  a  writ  of  possession.  '^"""°- 

1791,13.8  3.  G.S.  141.  §9.  R.  L.  ISS,  §  7. 

R.  S.  108,  §  5.  P.  S.  182,  §  9. 

1  Section  S.    The  judgment  shall  be  conclusive  between  the  common-  Conriusive- 

2  wealth  and  the  defendants  who  appear  and  answer,  and  against  every  judgment. 

3  person  named  as  a  defendant  upon  whom  the  summons  has  been  duly  ^'g'  los.S^ia. 

4  served  within  the  commonwealth  and  against  all  persons  claiming  under  ^  |-  J^i'  |  lo' 

5  such  defendants. 

R.  L.  188.  §  8. 

1  Section  9.     A  person  not  concluded  by  a  judgment  for  the  com-  writ  of  entry 

2  monwealth  under  the  preceding  section  may,  until  his  claim  is  barred  by  concluded.""' 

3  law  for  the  limitation  of  real  actions  or  otherwise,  bring  a  writ  of  entry  q  |  {4^;  |  }f; 

4  to  recover  the  land  from  the  commonwealth  or  from  any  person  then  r  l 'fsli  W 

5  holding  under  it.     He  may  deny  and  disprove  any  facts  alleged  and 

6  proved  in  the  first  action  and  allege  and  prove  other  facts  in  support  of 

7  his  claim  and  shall,  if  it  appears  that  he  is  entitled  to  the  land,  have 

8  judgment  and  execution  therefor. 

1  Section  10.     If  the  commonwealth  continues  seized  of  the  land  when  Against  whom 

2  such  new  action  is  commenced,  such  action  shall  be  brought  against  the  bebrought. 

3  tenant  or  occupant  thereof,  and,  in  addition  to  the  service  on  him,  a  copy  §;  |;  {41;  |  }|; 

4  of  the  original  writ  or  summons  shall  be  left  with  the  attorney  general  or  ^  ^  ^^£^  Y16 

5  district  attorney  at  least  fourteen  days  before  the  return  day.     If  the 

6  commonwealth  has  granted  away  the  land,  the  action  shall  be  brought 

7  against  the  tenant  of  the  freehold.    In  either  case  it  shall  be  conducted  and 

8  disposed  of  as  if  no  such  information  had  been  filed. 

1  Section  11.     If  the  demandant  recovers  judgment,  he  shall  be  entitled  J-j^J'^'l^'^^'"'' 

2  to  rents  and  profits  and  chargeable  for  improvements  as  provided  in  P''°^|^.''JJ,"^nj3 

3  chapter  two  hundred  and  thirty-seven,  although  the  land  has  not  been  179s, 43,  §2. 

4  held  and  possessed  for  six  years  under  the  adverse  title. 

R.  S.  108.  §  15.  G.  S.  141.  §  13.  P.  S.  182,  §  13.  R.  L.  188,  §  11. 

1  Section  12.     Costs  shall  be  awarded  and  taxed  for  the  prevailing  Costs. 

.  1791    13. 

2  party.     If  judgment  is  for  the  commonwealth,  an  execution  for  costs  r.  s.'ios,  H. 

3  shall  issue;    if  it  is  for  the  defendant,  the  costs  shall  be  paid  by  the  p. s.' i82,' §  i*.' 

4  commonwealth. 

R.  L.  188.  5  12. 
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[Chap.  246. 


TITLE    IV. 

CERTAIN  WRITS  AND  PROCEEDINGS  IN   SPECIAL  CASES. 

Chapter  246.  Trustee  Process. 

Chapter  247.  Replevin. 

Chapter  248.  Habeas  Corpus  and  Personal  Liberty. 

Chapter  249.  Audita  Querela,  Certiorari,  Mandamus  and  Quo  Warranto. 

Chapter  250.  Writs  of  Error,  Vacating  Judgment,  Writs  of  Review. 

Chapter  2.51.  Arbitration. 

Chapter  252.  Improvement  of  Low  Land  and  Swamps. 

Chapter  253.  Mills,  Dams  and  Reservoirs. 

Chapter  254.  Liens  on  Buildings  and  Land. 

Chapter  255.  Mortgages,  Conditional  Sales  and  Pledges  of  Personal  Property,  and 

Liens  thereon. 

Chapter  256.  Recognizances  for  Debts. 

Chapter  257.  Seizure  and  Libelling  of  Forfeited  Property. 

Chapter  258.  Claims  against  the  Commonwealth. 


CHAPTER    246 


TRUSTEE  PROCESS. 


Sect. 

commencement  and  service  of  process. 

1.  Actions  which  may  be  commenced  by 

trustee  process.     Who  may  be  trus- 
tees. 

2.  Venue  of  action. 
Change  of  venue. 
Venue  in  district  courts. 
Change  of  venue  in  district  courts. 
Service    of    trustee    writs.      Attach- 
ment of  Other  property. 

Service   upon   paymaster   of   foreign 

corporation. 
District  court  trustee  writs.     Return 

day.     Service  on  partnership. 
New  trustees.     Successive  services. 
Proceedings  if  trustees  are  discharged. 


3. 

4. 

4A. 

S. 


8. 
9. 


APPEARANCE    AND   ANS'WER    OF   TRUSTEE. 

10.  Answer  of  trustee,  filing,  contents. 

11.  Answer  to  be  under  oath,  etc. 

12.  Interrogatories. 

13.  Discharge  of  trustee. 

14.  Admission  of  funds  by  trustees. 

15.  Answer  by  corporation. 

10.      Answer  of  trustee  to  be  taken  as  true, 
etc. 


Sect. 

17.  Trial  of  questions  of  fact  arising  on 

answer. 

18.  Default  of  trustee. 

19.  Penalty  for  false  answer  by  trustee. 


property  liable  to  attachment  by 
trustee  process. 

Effect  of  attachment  by  trustee  proc- 
ess. 

Liability  of  executors,  etc.,  as  trustees. 

Liability  as  trustee  of  assignee  in  in- 
solvency. 

Liability  of  receivers. 

Attachment  of  money,  etc.,  due  but 
not  payable. 

Trustee  chargeable  if  conveyance  to 
him  fraudulent. 

Mutual  demands  between  defendant 
and  trustee. 

Trustee  not  chargeable  for  payment 
before  knowledge  of  service. 

Wages  exempt  from  attachment, 
when. 

Tender  and  offer  of  judgment. 

Penalty  for  attaching  wages  exempt 
from  attachment. 


20. 


21. 


23. 
24. 


25. 


26. 


2S. 


29. 
30. 
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Sect. 

31.  Bond  by  plaintiff  to  indemnify  sav- 

ings bank. 

32.  Claims    not    attachable    by    trustee 

process. 


33. 


34. 


ADVERSE    CLAIMANTS. 

Proceedings  if  goods  are  claimed  by 
third  person. 

Proceedings  upon  assignment  by  de- 
fendant as  security  for  debt. 


PROCEEDINGS    IF    ACTION    PENDING    AGAINST 
TRUSTEE. 

35.  Proceedings  if  action  pending  by  de- 

fendant against  trustee. 

36.  Judgment  debtor  not  chargeable  as 

trustee,  when. 

37.  Proceedings  if  defendant  in  pending 

action  is  adjudged  trustee  of  plain- 
tiff. 

38.  Proceedings  if  defendant  claims  set- 

off in  pending  action  by  trustee. 

JUDGMENT    AND    EXECUTION. 

39.  Form  of  judgment  charging  trustee. 

40.  Further  attachment  of  goods,  when. 

41.  Liability  of  trustee  after  thirty  days, 

when. 

42.  Demand  on  absent  trustee. 

43.  Effect  of  judgment  against  trustee. 

44.  Discharge  of  trustee  no  bar  to  action 

by  defendant. 

SCIRE    F.\CUS    AGAINST   TRU.STEE. 

45.  Scire  facias  against  trustee. 

46.  Proceedings  upon  default  of  trustee 

on  scire  facias. 

47.  Same  subject. 

48.  Proceedings  upon  appearance  of  trus- 

tee. 

49.  Limitation  of  action  on  scire  facias. 

DEATH    OF    PARTIES. 

50.  Death  of  trustee  before  judgment. 

51.  Proceedings. 

52.  Same  subject. 

53.  Death  of  trustee  after  judgment. 

54.  Same  subject. 

PROCEEDINGS   IF  AN  EXECUTOR   IS   CHARGED 
AS    TRUSTEE. 

55.  Service  of  execution  when  executor  or 

administrator  is  adjudged  trustee. 


Sect. 

56.  Remedy  against  executor  failing  to 

pay     amount     for     which     he     is 
charged. 

PROCEEDINGS     IF     TRUSTEE     HAS     SPECIFIC 
PROPERTY. 

57.  Proceedings  if  trustee  is  charged  for 

specific  property. 

58.  Same  subject. 

59.  Delivery  by  trustee  of  specific  prop- 

erty according  to  contract. 

60.  Tender    by    plaintiff   of   amount   for 

which    trustee   holds   property    as 
security. 

61.  Disposal  if  held  for  other  purpose  than 

as  security. 

62.  Disposal  of  property  by  officer. 

63.  Sale  by  trustee  of  property  held  as 

security,  etc. 

64.  Liability  of  trustee  for  neglect  to  de- 

liver   property    for    which    he    is 
charged. 

65.  Liability  of  carrier  if  prevented  by 

trustee   process   from   making   de- 
livery. 

DISSOLUTION    OF   ATT.\CH.MEN"T    EY    TRUSTEE 
PROCESS. 

66.  Person  other  than  defendant  may  file 

bond,  etc. 

67.  Delivery    of    property    by    trustee. 

Limitation  of  action  on  bond. 

COSTS. 

68.  Costs  of  trustee. 

69.  Costs  payable  out  of  effects,  when. 

70.  Costs  payable  by  plaintiff,  when. 

71.  Costs  of  person  absent  from  common- 

wealth. 

72.  Costs   of   person   summoned   out   of 

county. 

73.  Liability  of  trustee  neglecting  to  ap- 

pear. 

74.  Recovery  of  costs. 

75.  Liability  of  several  trustees  for  plain- 

tiff's costs. 

76.  Costs  in  action  against  trustee. 

77.  Liability  of  trustee  for  costs  on  scire 

facias,  when. 

78.  Same  subject. 

79.  Same  subject. 

80.  Execution  for  costs  against  trustee. 

81.  Costs  against  several  trustees. 

82.  Costs  in  case  of  adverse  claimant. 

83.  Costs  if  damages  do  not  exceed  ten 

dollars. 


CO.\LMENCEMENT  AND   SERVICE   OF   PROCESS. 

1  Section  1.     All  personal  actions,  except  tort  for  malicious  prosecu-  Actions  which 

2  tion,  for  slander  or  libel  or  for  assault  and  battery,  and  except  replevin,  menoedbT" 

3  may  be  commenced  by  trustee  process,  and  any  person  may  be  sum-  wh"  mayT/'' 

4  moned  as  trustee  of  the  defendant  therein;  but  an  individual  who  is  not  iVig-r?  §  i 
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1728-9,  3. 
1738-9.  15, 
1753-4,  28. 
1758-9.  10. 
1794.  B5, 


§1. 

,  §1. 


5  1. 


an  inhabitant  of  the  commonwealth,  or  a  foreign  corporation  or  asso-  5 
ciation,  shall  not  be  so  summoned  unless  he  or  it  has  a  usual  place  of  busi-  6 
ness  in  the  commonwealth.  7 


§  1. 


1832,  Ifil 

1833.  171 
R.  S.  109.  § 
71,  76,  77. 
1835,  141.  §  1. 
1839.  158. 

G.  S.  142.  §§  1 
1870,  194. 
P.  S.  183,  §  1. 


1.  4.  6, 


R.  L.  189,  5  1. 
13  Mass.  80. 
16  Mass.  299. 

3  Pick.  302. 
15  Pick.  445. 

4  Met.  486. 
13  Met.  471. 
9  Allen,  570. 


10  Allen,  463. 

11  Allen,  357. 
121  Mass.  380. 
129  Mass.  444. 

150  Mass.  560. 

151  Mass.  501. 

152  Mass.  64. 
161  Mass.  287. 


176  Mass.  48,  113. 
204  Mass.  327. 

215  Mass.  83. 

216  Mass.  118. 
218  Mass.  333. 
236  Mass.  117. 
238  Mass.  345. 
248  Mass.  86. 


Venue  of 
action. 
1794.  65.  §  1. 
R.  S.  109.  §  7. 
1852.  287. 
G.  S.  142,  §  4. 
P.  S.  183,  §  3. 
R.  L.  189,  §  2. 
14  Mass.  132. 
22  Pick.  2.50. 
4  Gush.  588. 


Section  2.     If,  in  an  action,  suit  or  proceeding  commenced  in  the  1 

supreme  judicial  or  superior  court  by  trustee  process,  all  the  persons  2 

named  in  the  writ  as  trustees  dwell  or  have  usual  places  of  business  in  3 

one  county,  the  writ  shall  be  returnable  in  such  county;   otherwise,  it  4 

may  be  returnable  in  any  county  where  any  one  of  them  dwells  or  has  5 

a  usual  place  of  business.  6 


6  Gush.  560. 
12  Gusb.  284. 


7  Gray,  282. 
1  Allen,  286. 


11  Allen,  3.57. 
150  Mass.  560. 


193  Mass.  84. 
218  Mass.  333. 


Change  of 
venue. 
1893,  285. 
R.  L.  189,  §  3. 


Section  3.  If,  in  an  action,  suit  or  proceeding  commenced  in  the  1 
supreme  judicial  or  superior  court  by  trustee  process,  the  court  finds  2 
that  the  trustee  was  made  a  party  in  order  to  give  the  court  jurisdic-  3 
tion  of  the  cause  in  the  county  where  the  trustee  dwells  or  has  a  usual  4 
place  of  business,  and  that  neither  the  plaintiff  nor  the  principal  de-  5 
fendant  dwells  or  has  a  usual  place  of  business  therein,  it  may,  upon  6 
motion  of  the  defendant  at  any  time  before  trial,  order  the  cause  and  all  7 
papers  relating  thereto  transferred  to  a  county  where  some  one  of  the  8 
principal  parties  dwells  or  has  a  usual  place  of  business,  upon  terms.  9 
The  cause  shall  thereupon  be  entered  and  prosecuted  in  the  same  court  10 
for  that  county  as  if  originally  returnable  therein,  and  all  prior  pro-  11 


ceedings  otherwise  regularly  taken  shall  thereafter  be  valid. 


12 


district  TOurts.  Section  4.  No  person  shall  be  held  to  answer  as  a  trustee  in  an 
G  .s  142'  5  78'  action  in  a  district  court,  except  as  provided  in  section  fifty-four  of 
1874. 27i',  §9.  chapter  two  hundred  and  eighteen,  in  any  county  other  than  that  where 
1893. 396,  §  13.  he  dwclls  or  has  a  usual  place  of  business;  and  if  a  person  summoned  as 
431.'  '  '  trustee  in  such  court  is  out  of  the  county  at  the  time  of  the  service  of 
fgn'  326.'  ^  *■  the  original  wTit  upon  him,  and  does  not  return  before  final  judgment 
in  the  action,  he  shall  not  be  chargeable  as  trustee. 


Change  of 
venue  in 
district  courts. 
1921,  417. 


Section  4A.     Whenever  an  action  is  commenced  by  trustee  process  in  1 

a  district  court  in  the  district  in  which  the  party  named  in  the  writ  as  2 

trustee  lives  or  has  his  usual  place  of  business,  which  could  not  be  brought  3 

in  that  district  except  because  of  the  residence  or  place  of  business  of  the  4 

trustee,  the  court  may  on  motion  of  any  party  thereto  transfer  such  5 

action  for  trial  and  final  disposition  to  any  other  district  court  in  which  6 

the  action  might  have  been  commenced  had  there  been  no  trustee  named  7 

in  the  writ.  8 


Service  of 
trustee  writs. 
Attachment  of 
other  property. 
1708-9.  7,  §  2. 
1728-9,  3,  §  2. 
1738-9.  15,  §  2. 
1758-9,  10.  §  2. 
1794,  65,  §  1. 


Section  5.  Trustee  writs  shall  be  served  by  copy  on  each  trustee  and 
on  the  defendant.  In  other  respects  service  upon  trustees  and  defend- 
ants shall  be  in  the  manner  provided  by  chapter  two  hundred  and 
twenty-three.  Goods  and  estate  of  the  defendant  in  his  own  hands  and 
possession  may  be  attached  upon  a  trustee  writ  in  the  manner  provided 
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6  in  said  chapter,  and  the  writ  shall  be  further  served  upon  each  of  the  R.  s.  m  5  s. 

7  trustees  and  upon  the  defendant. 

G   S   142,  5  5.  G  Mass.  00.  8  Cush.  518.  129  Mass.  444. 

P.  S.  183.  §  B.  16  Mass.  473.  119  Mass.  142.  169  Mass.  5(52. 

R.  L.  189,  I  5.  13  Met.  471. 

1  Section  6.    When  a  foreign  corporation  hax-ing  a  usual  place  of  busi-  ^a";;"^"^""; 

2  ness  in  the  commonwealth  is  summoned  as  trustee  in  an  action  against  forriKncor- 

3  one  of  its  employees,  service  of  the  writ  may  be  made  as  provided  in  sec-  I'oii.'jo.' 

4  tion  thirty-eight  or  thirty-nine  of  chapter  two  hundred  and  twenty-three,  j^m.'^s^.' 

.5  or  upon  any  paymaster  or  other  officer  or  agent  of  the  corporation  whose  ^^^''  *^^- '  ^^• 

6  duty  it  is  to  pay  such  employee,  and  such  service  shall  he  as  binding 

7  upon  the  corporation  as  if  it  had  been  made  upon  the  commissioner  of  cor- 

8  porations  and  taxation  or  the  commissioner  of  insurance. 

1  Section  7.     A  trustee  wTit  issued  by  a  district  court  shall  be  return-  District  court 

2  able  not  more  than  thirty  days  after  the  date  thereof  and  be  served  liotirndly^' 

3  seven  days  at  least  before  the  return  day.    If  co-partners  are  so  sum-  partMrsWp. 

4  moned  as  trustees  and  the  partnership  is  properly  described  in  the  writ,  p^l'j-lj'ly- 

5  service  of  the  writ  upon  one  partner  shall  be  sufficient. 

1887,  33.  1893,  396,  §  17.  R.  L.  189,  §  6. 

1892,  148.  1894,  398,  §  2.  1917,  326. 

1  Section  8.     The  plaintiff  mav  at  any  time  insert  the  names  of  other  New  trustees. 

.,  *»  •!  1  ,1  1     Successive 

2  trustees  in  the  writ  and  cause  the  writ  to  be  served  upon  them;   and,  services. 

3  after  service  upon  a  trustee,  he  may  cause  the  writ  to  be  again  served  r.  s.'i69,  §9. 

4  upon  him  in  like  manner  and  with  the  same  effect  as  if  it  had  not  been  p.|.  J||,'||.' 

5  previously  served.    A  writ  served  upon  a  trustee  after  service  upon  the  f^  pick^^so.^' 

6  defendant  shall  be  again  served  upon  the  defendant. 

142  Mass.  447.  215  Mass.  341. 

1  Section  9.     The  plaintiff  may  proceed  in  the  action  against  the  de-  Proceedings^ 

2  fendant  if  the  writ  has  been  served  upon  him  or  if  he  has  had  notice  of  the  discharged. 

3  action  or  has  appeared  and  answered  thereto,  although  all  the  trustees  ult',  Ia  i. ' 

4  have  been  discharged. 

R.  S.  109,  §  10.  R.  L.  189,  §  8.  6  Cush.  560.  119  Mass.  142. 

G.  .S.  142,  §  7.  1  Pick.  389.  5  Gray,  309.  139  Mass.  471. 

P.  S.  183,  §  9.  13  Met.  471. 

APPEARANCE  AND  ANSWER  OF  TRUSTEE. 

1  Section  10.     A  person  summoned  as  trustee  in  the  supreme  judicial  or  Answer  of 

2  superior  court  shall  appear  and  file  his  answer  within  ten  days,  or  in  the  conle'n'^ts  ""^' 

3  municipal  court  of  the  city  of  Boston  within  two  days,  or  in  any  other  \lll[  HI]  |  H; 

4  district  court  within  three  days,  after  the  return  day  of  the  wTit,  unless  p|  J||;  ^*' 

5  further  time  is  allowed  by  the  court.    The  answer  shall  disclose  plainly,  f|85°3y4  59 

6  fully  and  particularly  what  goods,  effects  or  credits,  if  any,  of  the  defend-  R^^l.  i89,  §  9. 

7  ant  were  in  the  hands  or  possession  of  the  trustee  when  the  writ  was  1922!  93. 

8  served  upon  him. 

12  Pick.  167.  12  Grav,  431.  97  Mass.  110.  220  Mass.  285. 

3  Met.  297.  14  Grav,  453.  183  Mass.  455.  227  Mass.  7. 

4  Cush.  267.  10  Allen,  160. 

1  Section  1 1 .    Such  answer  shall  be  signed  and  sworn  to  by  the  trustee,  Answer  to  be 

p..  .  !»*•  i"  under  oath, 

2  or,  in  lieu  of  being  sworn  to,  shall  contain  his  written  declaration,  subject  etc. 

3  to  the  penalty  prescribed  by  section  one  A  of  chapter  two  hundred  and  r.  s.'  loii,  §  ii. 

4  sixty-eight,  that  the  answer  is  made  under  the  penalties  of  perjury. 


1851,  233,  5  73. 

P.  S.  183,  |§  11,  13. 

1917,  326. 

1852,  312,  5  56. 

R.  L.  189,  §  10. 

1927,  216. 

G.  S.  142.  55  8,  79. 
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Interrogatories . 
1817, 148.  §  2. 
R.  S.  109,  §  12. 

1851,  233,  §  74. 

1852,  312,  I  57. 
G.  S.  142, 
§§9,  80. 

P.  S.  183, 
§§12,  14. 
R.  L.  189,  §  11. 
6  Pick.  461. 


Section  12.    The  plaintiff  may   from   time   to   time  examine   the  1 

alleged  trustee  upon  written  interrogatories  filed  in  the  clerk's  office.  2 

The  answers  thereto  shall  be  signed,  sworn  to  and  filed  in  said  office  3 

within  seven  days  after  notice  to  the  trustee  or  his  attorney  of  the  filing  4 

of  the  interrogatories,  unless  the  court  otherwise  orders.    If  the  answers  5 

are  not  so  filed,  the  court  may  make  such  order  as  the  case  may  require.  6 


21  Pick.  21. 
3  Met.  297. 
8  Cush.  518. 


131  Mass.  231. 
136  Mass.  407. 
194  Mass.  398. 


220  Mass.  265. 
227  Mass.  7. 
229  Mass.  316. 


Discharge 
of  trustee. 
1794,65,  §3. 
R.  S.  109,  §  11 
G.  S.  142,  §  79 
P.  S.  183,  §  13. 
R.  L.  189.  §  12 
9  Cush.  530. 
220  Mass.  285. 


Section  13.     If  the  answer  of  the  alleged  trustee  shows  that  at  the  1 

time  of  service  of  the  writ  upon  him  he  had  not  in  his  hands  or  possession  2 

any  goods,  effects  or  credits  of  the  defendant,  and  the  plaintiff  declines  3 

to  examine  him,  or  if  upon  examination  his  answer  appears  to  be  true,  he  4 

shall  be  discharged.  5 


Admission 

of  funds  by 

trustees. 

R.  S.  109,  §  13. 

1851,  233,  §  73. 

1852,  312,  §  57. 
G.  S.  142,  §81. 
P.  S.  183.  §  15. 
R.  L.  189,  §  13. 
1917,  326. 


Section  14.     A  person  summoned  as  trustee  who  admits  that  he  1 

has  in  his  hands  any  goods,  effects  or  credits  of  the  defendant,  or  who  2 

wishes  to  submit  the  question  to  the  court  whether  he  is  chargeable  3 

upon  the  facts,  may  make  a  written  statement,  on  oath,  of  such  facts  as  4 

are  material.    The  plaintiff  may  then  examine  him,  on  oath,  upon  written  5 

interrogatories,  and  the  statement,  interrogatories  and  answers  shall  be  6 

filed  in  the  clerk's  office.  7 


Answer  by 
corporation. 
1832.  164.  §  1. 
R.  S.  109.  §  6. 
G.  S.  142.  §  10. 
P.  S.  183.  §  16. 
R.  L.  189.  §  14. 
1917,326. 


Section  15.     A  corporation  summoned  as  trustee  may  appear  and  1 

answer  by  its  cashier,  treasurer,  clerk  or  such  other  officer  as  it  shall  2 

appoint  or  as  the  court  shall  require  to  attend  for  that  purpose,  and  his  3 

answer  and  examination,  on  oath,  shall  be  received  as  the  answer  and  4 

examination  of  the  corporation.  5 


truste"t'o  be  Section  16.     The  auswer  and  statements  of  a  trustee,  on  oath,  shall 

taken  as  true,    bc  cousidcrcd  as  truc  in  determining  how  far  he  is  chargeable;  but  either 

etc.  .... 

1817, 148,  §  1.    party  may  allege  and  prove  any  facts  material  in  determining  such  ques- 
tion and  not  stated  or  denied  by  the  trustee. 

G.  S.  142.  §  11. 
P.  .S.  183.  §  17. 
R.  L.  189.  §  15. 

3  Pick.  1. 

5  Pick.  480. 

6  Pick.  474. 
12  Pick.  383. 
2  Met.  376. 

4  Cush.  314. 
9  Cush.  530. 


10  Cush.  104. 

145  Mass. 

195. 

7  Gray.  491. 

166  Mass. 

152. 

11  Gray.  404. 

189  Mass. 

347. 

97  Mass.  110. 

194  Mass. 

398. 

99  Mass.  311.469.  550. 

211  Mass. 

146. 

107  Mass.  116. 

219  Mass. 

495. 

Ill  Mass.  154. 

232  Mass. 

493. 

126  Mass.  535. 

241  Mass. 

295. 

127  Mass.  136. 

244  Mass. 

425. 

140  Mass.  271. 

268  Mass. 

199. 

Sons' of  fTc?         Section  17.     A  question  of  fact  arising  upon  such  additional  allega-     1 
arising  on         tious  niav  be  tried  and  determined  bv  the  court,  or  it  mav  be  submitted     2 

answer.  .  *.  ,  ,  '      ,  ' 

1817. 148.  §  1.    to  a  jury  in  such  manner  as  the  court  orders.  3 

R.  S.  109.  §  16.  R.  L.  189.  §  16.  189  Mass.  296.  244  Mass.  425. 

G.  S.  142.  §  12.  1917.  326.  232  Mass.  493.  268  Mass.  199. 

P.  S.  183.  §  IS.  97  Mass.  110. 

trustee'  °'  Section  18.     A  person  who,  being  duly  summoned  as  a  trustee,  neg-    1 

Yi^'^'  ^*''        lects  to  appear  and  answer  as  hereinbefore  provided  shall  be  defaulted    2 
1794. 65.  §  5.     and  adjudged  a  trustee.  3 

R.  S.  109.  §  14.  G.  S.  142.  §  13.  10  Mass.  25. 

1851.  233.  §  73.  P.  S.  183.  §  19.  6  Allen,  582. 

1852,  312,  §  56.  R.  L.  189.  §  17. 


flbe^answlr  Section  19.     If  a  pcrsou  summoned  as  trustee,  his  executor  or  adminis-    1 

by  trustee.        trator,  or  if  an  officer,  agent  or  other  person  who  appears  and  answers  for    2 
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3  a  corporation  so  summoned,  knowingly  and  wilfully  swears  falsely  in  his  i^^l'^Si^^^s 

4  answer  or  upon  his  examination,  he  shall  be  liable  in  tort  to  the  plaintiff  g'.  s.  142!  §  u. 

5  in  the  trustee  process,  or  to  his  executor  or  administrator,  for  the  full  r.l/im.^Ts. 

6  amount  due  on  the  judgment  recovered  therein,  with  interest,  to  be  paid  I  ^'^^-  lil_ 

7  out  of  his  own  goods  and  estate. 


4  Allen,  391. 


PROPERTY   LIABLE  TO   ATTACHMENT  BY  TRUSTEE   PROCESS. 

1  Section  20.     The  goods,  effects  or  credits  of  the  defendant  intrusted  ft1^;;{,°',nt  by 

2  to,  or  deposited  in  the  hands  or  possession  of,  a  person  summoned  as  'iVo^'!^^"'^^^ • 
.3  his  trustee  shall,  except  as  hereinafter  provided,  be  attached  and  held  }^||;9'|'  5 1- 

4  to  respond  to  the  final  judgment,  as  if  they  had  been  attached  upon  an  uss-g',  10,  §  1. 

5  original  writ  of  attachment. 

1788,  16,  §  4.  8  Gray,  229.  129  Mass.  577. 

1794,  65,  §  1.  11  Gray.  18.  130  Mass.  86. 

R  S   109,  §  4.  12  Grav.  431,  437.  132  Mass.  56. 

G   S.  142,  §  21.  15  Gray,  532.  134  Mass.  271. 

P  S.  183,  §  21.  16  Gray,  69.  149  Mass.  167. 

R.  L.  189.  §  19.  2  Allen,  466.  150  Mass.  234. 

3  Mass.  319.  3  Allen,  161.  151  Mass.  501. 

4  Mass.  102.  6  Allen,  572.  152  Mass.  64. 
2  Pick  204.  9  .\llen,  570.  153  Mass.  14. 

5  Pick  28,  178.  14  Allen,  15,  353.  161  Mass.  287. 

8  Pick    298.  97  Mass.  302.  172  Mass.  132. 

9  Pick  435.  562  100  Mass,  124.  239.  174  Mass.  208. 
14  Pick  550.  103  Mass.  396.  410.  183  Mass.  455. 
16  Pick.  41.  104  Mass.  164.  190  Mass.  219. 
18  Pick.  451.  113  Mass.  380.  206  Mass.  373. 
20  Pick.  352.  116  Mass.  .308.  211  Mass.  146. 
12  Met  397.  120  Mass.  86.  220  Mass.  285. 
1  Gush  490.  121  Mass.  380.  422.  237  Mass.  39. 
4  Gush.  314.  122  Mass.  296.  273  Mass.  319. 
7  Gush.  487.  124  Mass.  98,  366. 

6  Gray,  110,  320. 


1  Section  21.     Debts,  legacies,  goods,  effects  or  credits  due  from  or  in  Liability  of 

2  the  hands  of  an  executor  or  administrator  as  such  may  be  attached  in  Isu'isTees'' 

3  his  hands  by  trustee  process. 

R   S    109    §  62  1  Met.  476.  7  Gush.  406.  136  Mass.  501. 

G    S.  142,   §  22.  3  Met.  507.  2  Gray,  251.  150  Mass.  234. 

P  S   183    §22  4  Met.  486.  6  Allen.  397.  151  Mass.  501. 

R  L   189    5  20.  10  Met.  459.  104  Mass.  275.  218  Mass.  360. 

19  Pick.  354.  2  Gush.  111.  122  Mass.  296.  225  Mass.  432. 

20  Pick.  563. 

1  Section  22.     After  a  dividend  on  the  estate  of  an  insolvent  debtor  has  wabUity  as 

2  been  declared,  it  may,  unless  it  is  upon  a  claim  for  wages  which  would  assfgneein 

3  have  been  exempt  from  attachment  by  trustee  process  in  the  hands  of  the  'li^s^w".^' 

4  insolvent  debtor,  be  so  attached  in  the  hands  of  the  assignee.  *^  ^  '■*-■  ^  ^'■ 

p.  S.  183.  5  23.  R.  L.  189,  §  21.  6  Gush.  558. 

1  Section  23.     Funds,  credits  or  dividends  due  from  or  in  the  hands  Liability  of 

2  of  receivers  appointed  by  a  court  may  be  so  attached  after  an  order  has  issTm. 

3  been  made  for  their  distribution. 

p.  S.  183,  §  24.  R.  L.  1S9,  §  22.  115  Mass.  67.  119  Mass.  155. 

1  Section  24.     INIoney  or  any  other  thing  due  to  the  defendant  abso-  Attachment 

2  lutely  and  without  any  contingency-  may  be  so  attached  before  it  has  duc'but'n'ot.  " 

3  become  payable,  but  the  trustee  shall  not  be  compelled  to  pay  or  deliver  ft^^l.^g,  5  34. 

4  it  before  the  time  appointed  by  the  contract. 

G    S    14'^    §  24  4  Met.  1.  149  Mass.  167. 

P   S   183.  §  25.  99  Mass.  550.  183  Mass.  455. 

R.  L.  189,  S  23.  131  Mass.  363.  241  Mass.  295. 

1  Section  25.     A  person  summoned  as  trustee  having  goods,  effects  Tr^^^^^^y^jf 

2  or  credits  of  the  defendant  in  his  possession  by  a  conveyance  or  title  conveyance 

3  void  as  to  the  creditors  of  the  defendant  may  be  adjudged  a  trustee,  {"audient. 
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R.  s.  109,  §  35.  although  the  defendant  could  not  maintain  an  action  therefor  against 

G.  S.  142,  §25.  ,  .  "  * 

p.  s.  183, 5  26.  nim. 


R.  L.  189,  §  24. 


151  Mass.  501. 


172  Mass.  132. 


190  Mass.  219. 


Mutual  de- 
mands between 
defendant  and 
trustee. 
R.  S.  109, 
§§36,  37. 
G.  S.  142, 
§§26,27. 
P.  S.  183,  §  27. 
R.  L.  189,  §  25 
16  Mass.  473. 
7  Pick.  166. 
19  Pick.  20. 
5  Met.  263. 
12  Met.  567. 


Section  26.     A  trustee  may  retain  or  deduct  from  the  goods,  effects  1 

or  credits  in  his  hands  all  demands  against  the  defendant  of  which,  had  2 

he  not  been  summoned  as  a  trustee,  he  could  have  availed  himself  by  way  3 

of  set-off  on  a  trial  or  by  the  set-off  of  judgments  or  executions  between  4 

himself  and  the  defendant,  and  he  shall  be  liable  for  the  balance  only  5 

after  all  mutual  demands,  excluding  therefrom  any  claim  on  either  side  6 

for  unliquidated  damages  for  wrongs  or  injuries,  between  him  and  the  7 

defendant  have  been  adjusted.  8 


7  Gray,  153. 
122  Mass.  296. 


132  Mass.  56,  427. 
149  Mass.  14. 


213  Mass.  384. 
215  Mass.  403. 


233  Mass.  32. 
253  Mass.  169. 


Trustee  not 

chargeable  for 

payment 

before 

knowledge  of 

service. 

R.  S.  109,  §  5. 

G.  S.  142,  §  28. 

P.  S.  183,  §  28. 

R.  L.  189,  §  26. 

3  Met.  301. 
5  Gush.  544. 

4  Allen,  485. 


Section  27.  If,  after  the  service  of  process  on  the  trustee,  but  before 
he  has  knowledge  thereof,  he  makes  any  payment  in  good  faith  or  be- 
comes liable  to  a  third  person  by  reason  of  the  goods,  effects  or  credits 
in  his  hands,  or  delivers  such  goods,  effects  or  credits  to  the  defendant  or 
to  any  other  person  who  may  be  entitled  thereto,  he  shall  be  allowed  there- 
for in  the  same  manner  as  if  the  payment  or  delivery  had  been  made,  or 
as  if  the  liability  had  been  incurred,  before  the  service  of  the  writ. 

98  Mass.  142.  132  Mass.  56.  156  Mass.  1.  204  Mass.  55. 


Wages  exempt 
from  attach- 
ment, when. 
1842,  91, 
1855,  300,  §  2. 
1857,  200,  §  2. 
G.  S.  142,  §  29. 
1878,  260.  §  3. 
P.  S.  183,  §  30. 
1900, 191. 
R.  L.  189,  §  27. 
14  Gray,  487. 

5  Allen.  210. 

6  Allen,  572. 


Section  28.     If  M'ages  for  personal  labor  and  services  of  a  defendant  1 

are  attached  for  a  debt  or  claim,  other  than  for  necessaries  furnished  to  2 

him  or  to  his  family,  an  amount  not  exceeding  twenty  dollars  shall  be  re-  3 

served  in  the  hands  of  the  trustee  and  shall  be  exempt  from  such  attach-  4 

ment.    If  such  wages  are  attached  on  a  claim  for  such  necessaries  and  5 

the  writ  contains  a  statement  to  that  effect,  an  amount  not  exceeding  ten  6 

dollars  shall  be  so  reserved ;  but  if  the  writ  contains  no  such  statement,  7 

an  amount  not  exceeding  twenty  dollars  shall  be  so  reserved.  8 

7  Allen,  264.  9  AUea.  106.  142  Mass.  447.  160  Mass.  32. 


Tender  and 

offer  of 

judgment. 

1878,  260, 

§§4,  5. 

P.  S.  183,  §31. 

R.  L.  189,  5  28. 


Section  29.     If,  after  wages  for  personal  labor  or  services  have  been  1 

attached  and  before  the  entry  of  the  writ,  the  defendant  tenders  to  the  2 

plaintiff  or  to  his  attorney  the  full  amount  due  and  recoverable  in  the  3 

action  and  the  fees  of  the  officer  for  serving  the  writ,  the  plaintiff  shall  4 

recover  no  costs,  except  the  fees  of  the  officer;   and  if  the  defendant  is  5 

defaulted  without  an  appearance  or  if  he  files  an  offer  of  judgment  on  6 

the  return  day  of  the  writ  under  section  seventy-four  of  chapter  two  7 

hundred  and  thirty-one,  and  the  plaintiff  accepts  such  offer  or  fails  to  8 

secure  more  than  the  amount  thereof  and  of  the  interest  thereon  from  9 

its  date,  the  plaintiff  shall  recover  no  costs,  except  the  entry  fee  and  10 

the  officer's  fees.  1 1 


Penalty  for 

attaching 
wages  exempt 
from  attach- 
ment. 

1878,  260,  §  2. 
P.  S.  183,  §  32. 
R.  L.  189,  §  29. 


Section  30.  Whoever  wilfully  causes,  or  aids  and  abets  in  causing, 
wages  for  personal  services  exempt  from  attachment  to  be  attached  by 
trustee  process  in  order  to  unlawfully  hinder  or  delay  their  payment  to 
the  person  to  whom  they  belong  shall,  on  complaint  of  the  person  injured 
thereby  or  of  the  guardian  or  other  person  having  the  lawful  custody  of 
any  such  person  incompetent  to  act,  be  punished  by  a  fine  of  not  more 
than  fifty  dollars,  to  the  use  of  the  person  injured  thereby. 
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1  Section  31.     If  a  savings  bank  is  charged  as  trustee,  and  the  court  Bond  by 

2  finds  that  the  answer  creates  a  doubt  as  to  the  identity  of  the  defendant,  mdcmnity' 

0  it  may  require  the  plaintiff  to  gi\-e  bond,  with  surety  approved  l)y  tlie  ismTIs'.^""''' 

4  court,  conditioned  to  indemnify  such  bank  from  any  loss  by  reason  of  p  |;  /g^g-;  ^■f°- 

5  payment  by  it  pursuant  to  the  court's  order. 

R.  L.  1S9,  §  30.  104  Mass.  124. 

1  Section  32.     No  person  shall  be  adjudged  a  trustee  in  the  following  claims  not 

attachable  by 

2  cases:  trustee  process. 

3  P^irst,  By  reason  of  having  draw-n,  accepted,  made  or  endorsed  a  negoti-  U^t  wb^^lb. 

4  able  bill,  draft,  note  or  other  security  which  at  the  date  of  the  writ  was  g'*I.'i42, 

5  negotiable  to  a  holder  in  due  course  under  the  provisions  of  chapter  one  flgl^'g^'- 

6  hundred  and  seven. 

p.  S.  183.  §§29,  34.  R.  L.  189,  §31.  20  Pick.  132. 

1886,194.  1924,151.  22  Pick.  83. 

1890,  289.  2  Mass.  375,  524.  161  Mass.  383. 

7  Second,  By  reason  of  having  received  or  collected  money  or  any  other 

8  thing  as  a  sheriff  or  other  officer  upon  an  execution  or  other  legal  process 

9  in  favor  of  the  defendant  in  the  trustee  process,  although  it  may  have  been 

10  demanded  of  him  by  the  defendant. 

11  Third,  By  reason  of  having  money  in  his  hands  as  a  public  officer,  for  3  Mass.  289. 

12  which  he  is  accountable  to  the  defendant  merely  as  such  officer. 

6  Gush.  558.  5  Allen,  94.  218  Mass.  360. 

7  Gush.  257.  130  Mass.  86.  230  Mass.  475. 

14  Gray,  220.  153  Mass.  14. 

13  Fourth,  By  reason  of  money  or  any  other  thing  due  from  him  to  the  i  Mass.  471. 

14  defendant,  unless  it  is,  at  the  time  of  service  of  the  writ  upon  him,  due  4  mIZ'.  235.^*' 

15  absolutely  and  without  any  contingency. 

11  Mass.  488.  12  Met.  12.  117  Mass.  238,  551. 

16  Mass.  341.  6  Gush.  264.  124  Mass.  98. 

5  Pick.  28.  7  Gray,  153.  128  Mass.  188. 

6  Pick.  120.  13  Gray,  200.  131  Mass.  363. 

11  Pick.  473.  15  Gray,  532.  135  Mass.  397. 

12  Pick.  22.  1  Allen,  394.  147  Mass.  287. 
2  Met.  352.  99  Mass.  187.  157  Mass.  565. 
4  Met.  486. 

16  Fifth,  By  reason  of  a  debt  due  from  him  upon  a  judgment,  so  long  as  2  Mass.  91. 

17  he  is  liable  to  an  execution  thereon. 

15  Gray,  532.  9  Allen,  570.  272  Mass.  413. 

18  Sixth,  By  reason  of  money  or  credits  due  for  the  wages  of  personal 

19  labor  or  services  of  the  wife  or  minor  children  of  the  defendant. 

20  Seventh,  By  reason  of  money  or  credits  due  or  accruing  to  the  de-  132  Mass.  sb. 

21  fendant  as  wages  or  lay  as  a  seaman;   but  this  clause  shall  not  apply  to 

22  the  wages  or  lay  due  or  accruing  to  a  fisherman. 


ADVERSE  CLABLVNTS. 

1  Section  33.     If  a  person  claiming,  by  assignment  from  the  defendant  Proceedings 

2  or  otherwise,  goods,  effects  or  credits  in  the  hands  of  a  supposed  trustee  cia^imedby^ 

3  enters  an  appearance,  he  shall  be  admitted  as  a  party  in  order  to  de-  5s'i",  i48,°§i. 

4  termine  his  title  to  such  goods,  efl'ects  or  credits,  and  may  allege  and  fj'nil'g.' 

5  prove  any  facts  which  have  not  been  stated  or  denied  by  the  supposed  jf];'' i"!' ^  ^^' 

6  trustee.    Such  allegations  shall  be  tried  and  determined  as  provided  in  y^*:il' 

7  section  seventeen  upon  depositions  or  oral  testimony  as  the  court  orders.  §§'35-37.' 
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R.  L.  1S9.  § 
4  Mass.  450. 
8  Pick.  470. 


32-  If  he  does  not  voluntarily  enter  an  appearance,  the  court  may  issue  an 
order  of  notice  to  him. 


24  Pick.  204. 
3  Met.  297. 

10  Met.  180. 
7  Cush.  483. 

11  Cush.  470. 
5  Gray,  49. 

7  Grav,  546. 

11  Gray,  37,  225. 

2  Allen,  541. 


6  Allen,  582. 
14  Allen,  353. 
105  Mass.  111. 
Ill  Mass.  281, 
506,  532. 
113  Mass.  382. 
118  Mass.  406. 

123  Mass.  3.58. 

124  Mass.  453. 


125  Mass.  475. 

126  Mass.  535. 

127  Mass.  34. 
130  Mass.  316. 

132  Mass.  161,  : 

133  Mass.  543. 
137  Mass.  339. 

142  Mass.  366. 

143  Mass.  226. 


147  Mass.  287. 
162  Mass.  524,  562. 
183  Mass.  455. 
189  Mass.  296. 
194  Mass.  398. 
212  Mass.  108. 

267  Mass.  112. 

268  Mass.  199. 
273  Mass.  319. 


Proceedings 
upon  assign- 
ment by 
defendant  as 
security  for 
debt. 

1865,  43,  §  1. 
P.  S.  183,  §  38. 
1888,  345. 
R.  L.  189,  §  33. 
123  Mass.  283. 
142  Mass.  366. 
273  Mass.  319. 


Section  34.     If  it  appears  that  the  claimant  holds  a  valid  assign-  1 

ment  from  the  principal  defendant  only  as  security  for  a  debt,  the  court  2 

shall,  at  the  request  of  the  plaintiff,  ascertain  and  determine  the  amount  .3 

due  upon  such  debt  at  the  time  of  service  of  the  writ  upon  the  trustee,  4 

and  the  claimant  shall  have  judgment  and  execution  for  the  amount  so  5 

found  to  be  due  him  and  for  his  costs;  and  after  said  judgment  and  exe-  6 

cution  have  been  satisfied,  the  residue,  if  any,  of  the  goods,  effects  or  7 

credits  in  the  hands  of  the  trustee  shall  be  subject  to  the  attachment  in  8 

the  trustee  process.    If  judgment  by  default  has  been  rendered  against  the  9 

trustee  and  it  appears  that  he  has  paid  over,  upon  execution  issued  on  the  10 

original  judgment,  any  part  of  the  goods,  effects  or  credits  in  his  hands  11 

liable  to  attachment,  he  shall  be  liable  to  the  adverse  claimant  only  for  12 

the  residue  in  his  hands.  13 


Proceedings  if 
action  pending 
by  defendant 
against  trustee. 
R.  S.  109, 
§§31,32. 
G.  S.  142, 
§§  18,  19. 
P.  S.  183,  §  40. 
R.  L.  1S9,  §  35 
6  Pick.  120. 
97  Mass.  107. 
99  Mass.  313. 
132  Mass.  56. 
161  Mass.  107. 
269  Mass.  391. 


PROCEEDINGS   IF   ACTION   PENDING   AGAINST   TRUSTEE. 

Section  35.  If,  while  an  action  is  pending,  the  defendant  is  sum- 
moned in  another  action  as  trustee  of  the  plaintiff,  the  earlier  action  may 
proceed  so  far  as  to  ascertain  by  a  verdict,  award  or  otherwise  the  amount 
due  from  the  defendant,  and  it  shall  not  be  delayed  on  account  of  the 
trustee  process,  unless  the  court  continues  it  for  judgment  until  the  ter- 
mination of  the  trustee  process  or  until  the  attachment  therein  is  dis- 
solved by  the  discharge  of  the  trustee,  by  the  satisfaction  of  the  judgment 
or  otherwise.  The  court  may,  upon  application  of  the  plaintiff'  in  the 
trustee  process,  so  continue  such  pending  action  upon  terms. 


Judgment 
debtor  not 
chargeable  as 
trustee,  when 


Section  36.     If  the  action  is  not  so  continued  and  judgment  is  ren- 
dered against  the  defendant,  he  shall  not  afterward,  while  liable  to  an 
r"s.1'o9."§'32.  execution  thereon,  be  adjudged  a  trustee  on  account  of  the  demand  so 

G.  S.  142,  §  19.  ,  •       .,    I- 

P.  s.  183,  §  41.  recovered  against  nim. 

R.  L.  189,  §  36. 


Proceedings 
if  defendant  in 
pending  action 
is  adjudged 
trustee  of 
plaintiff. 
R.  S.  109, 
G.  S.  142, 
P.  S.  183, 


§33. 
§20. 
■  42. 


R.  L.  189,  §  37. 


Section  37.  If,  before  final  judgment  in  such  pending  action,  the 
defendant  therein  is  adjudged  a  trustee  in  the  trustee  process,  and  pays 
thereon  the  money  demanded  in  the  pending  action,  or  any  part  thereof, 
such  fact  shall  be  stated  on  the  record  of  the  action,  and  judgment  therein 
shall  be  rendered  for  the  costs  due  to  the  plaintiff  and  for  the  part  of  the 
debt  or  damages  remaining  due  and  unpaid. 


7  Mass.  149. 


119  Mass.  163. 


125  Mass.  319. 


Proceedings  SECTION  38.     If,  while  an  action  is  pending,  the  plaintiff  is  summoned  1 

if  defendant  r>ii(»i  pi^  inii*  is  j.\  '  o 

claims  set-off  in  as  trustcc  of  the  derendant  on  account  or  a  demand  filed  in  set-on  therein,  ^ 

byVus^te"" '°°    such  pending  action  shall  be  subject  to  the  three  preceding  sections  in  the  3 

r\s^.'i'8^3^,§43.  same  manner  and  with  the  same  effect  as  if  it  were  an  action  brought  4 

R.  L.  189,  §  38.  ^jp^j^  g^j^j^  demand  in  set-oft"  by  the  defendant  against  the  plaintiff.  5 
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JUDGMENT   AND   EXECUTION. 

1  Section  .39.     If  a  person  is  adjudged  a  trustee,  the  amount  for  which  Formof  judg- 

2  he  is  chargeable  need  not  be  specified  in  the  judgment.  S'ee'""^"'^ 

R.  S.  109,  §  42.  P.  S.  183.  §  44.  11  Grav.  19.  136  Mass.  407. 

G.  S.  142,  §  32.  R.  L.  189,  §  39.  2  AUen,  566.  225  Mass.  432. 

1  Section  40.     If  the  goods,  effects  and  credits  in  the  hands  of  a  per-  Further  at- 

2  son  adjudged  a  trustee  are  not  demanded  of  him  by  force  of  the  execution  g?,ods!Thcn. 
,3  within  tiiirty  days  after  final  judgment,  they  shall  be  liable  to  another  j'jls/"!' 

4  attachment,  whether  made  before  or  after  the  judgment;    or  if  there  fjfg"!' 

5  has  been  no  such  second  attachment,  they  may  be  recovered  by  the  P-  s  is.-!,'  §  4.0 

6     1    ,•       1       ,  *■  R.  L.  189,  §  40. 

defendant. 

6  Gray.  241.  1S6  Mass.  574.  236  Mass.  93.  Op.  A.  G.  (1920)  93. 

1  Section  41.     If  no  such  second  attachment  of  the  goods,  effects  and  Liability  of 

2  credits  has  been  made,  and  no  action  has  been  brought  therefor  by  the  thirty  days, 

3  defendant,  and  if  thev  have  not  been  paid  or  delivered  to  the  defendant  R.  s.  109.  §45. 

4  before  they  are  demanded  of  the  trustee  by  the  officer,  the  trustee  shall  p.' s.' isa,' §  46.' 

5  be  liable  to  pay  and  deliver  the  same,  when  so  demanded,  although  said  e'ttayflil'^^' 

6  thirty  days  have  expired. 

186  Mass.  574.  236  Mass.  93. 

1  Section  42.     If  the  trustee  cannot  be  found  in  the  commonwealth  Demand  on 

2  by  the  officer  to  whom  the  execution  is  committed  for  service,  a  copy  of  ptT'io^T^. 

3  the  execution  left  at  his  dwelling  house  or  at  his  last  and  usual  place  of  R  |  /ss^;  j^/y®' 

4  abode,  with  a  notice  to  him,  endorsed  thereon  and  signed  bv  the  officer,  ?,-,^</*^'  ki^- 

...  ..  111.  ,.  '  173  Mass.  439. 

5  that  he  is  required  to  pay  and  deliver,  toward  satisfying  the  execution, 

6  the  goods,  effects  and  credits  for  which  he  is  liable  shall  be  a  sufficient 

7  demand  for  the  purposes  of  the  two  preceding  sections. 

1  Section  43.     The  judgment  against  a  trustee  shall  acquit  and  dis-  Effect  of 

2  charge  him  from  all  demands  by  the  defendant,  his  executor  or  adminis-  iglStrustee. 

3  trator,  for  all  goods,  effects  and  credits  paid,  delivered  or  accounted  for  }72il9;3;  fl; 

4  by  the  trustee  by  force  of  such  judgment. 

1748-9,  6.  R.  L.  189.  §  43.  1  Allen.  286.  Ill  Mass.  213. 

1758-9,10,5  7.  4  Met.  1.  2  Allen,  123.  116  .Mass.  210, 

1794,  65,  §  8.  6  Gray,  568.  99  Mass.  530.  308. 

R.  S.  109,  §  47.  7  Gray,  269,  505.  100  Mass.  453.  129  Mass.  322. 

G.  S.  142,  §37.  13  Grav,  51.  104  Mass.  164.  131  Mass.  518. 

P.  S.  183,  §  48.  14  Gray,  487.  105  Mass.  340.  183  Mass.  455. 

1  Section  44.     If  a  person  summoned  as  trustee  is  discharged,  the  Discharge  of 

2  judgment  shall  be  no  bar  to  an  action  brought  against  him  bv  the  defend-  to"artfon°by" 

3  ant  for  the  same  demand.  '  defendant. 

R.  S.  109.  §  48.  G.S.  142,  §38.  P.  S.  183,  §  49.  R.  L.  189.  §  44. 

SCIRE   FACIAS   AGAINST  TRUSTEE. 

1  Section  45.     If  a  person  adjudged  a  trustee  does  not,  upon  demand,  agl'init"*^ 

2  pay  over  to  the  officer  goods,  effects  or  credits  sufficient  to  satisfy  the  f-ggfg-  7  5  5 

3  execution  and  if  the  execution  is  not  otherwise  satisfied,  the  plaintiff"  may  ips-a!  3.  §  3. 

4  sue  out  from  the  court  where  the  judgment  was  rendered  a  writ  of  scire  1758-9!  16,  §  5 

5  facias  against  him  or  all,  or  a  separate  writ  against  each,  of  the  trustees,  §§5,' 6.^' 

6  to  show  cause  why  judgment  and  execution  should  not  be  awarded  against  fj  Is,'"?.' 

7  them  or  him  and  their  or  his  own  goods  and  estate  for  the  amount  remain-  ^j  fg.^H' 

8  ing  unsatisfied  on  the  judgment  against  the  defendant.    Such  writ  may  1*78,  260, 5  6. 
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R  L  ^M)  \  «  ^^  ^^^^  °"*  ^t  any  time  after  thirty  days  from  the  date  of  judgment  and  9 
1925. 217,'  §  4.  ■  may  be  issued  by  the  court  where  the  judgment  was  rendered,  although  10 
21  Pi?k^  109.'     the  amount  of  the  debt  and  costs  therein  exceeds  its  jurisdiction.  11 

4Cush.  420.  122  Mass.  64.  186  Mass.  574.  229  Mass.  316. 

9  Gush.  2S9.  135  Mass.  397.  206  Mass.  4US.  233  Mass.  481. 

2  Allen,  566.  151  Mass.  17.  228  Mass.  84.  261  Mass.  422. 
99  Mass.  530. 


Proceedings 
upon  default 
of  trustee  on 
scire  facias. 
170S-9,  7,  §  5. 
1728-9,  3,  §  3. 
1748-9,  6. 
175S-9,  10,  §  5. 
1794,  65,  §  7. 


Section  46.     If  a  trustee,  duly  served  with  the  scire  facias,  neglects  1 

to  appear  and  answer,  he  shall  be  defaulted;  and  if  he  did  not  answer,  2 

and  was  not  examined  in  the  original  action,  judgment  shall  be  rendered  3 

against  him  upon  such  default  for  the  whole  amount  remaining  unsatis-  4 

fied  on  the  judgment  against  the  defendant.  5 

R.  S.  109,  5  39.  P.  S.  183.  §  51.  151  Mass.  17. 

G.  S.  142,  §40.  R.  L.  189,  5  46. 


156  Mass.  166. 


Same  subject^^       Section  47.     If  a  trustec  defaulted  on  the  scire  facias  has  been  ex-  1 

g:  s!  142' §41.  amined,  or  has  answered  and  not  been  examined,  in  the  original  action,  2 

r.'l.  189.  §47.  judgment  in  the  scire  facias  shall  be  rendered  upon  the  facts  stated  upon  3 

such  examination  or  in  such  answer,  respectively,  for  any  part  remaining  4 

in  his  hands  of  the  goods,  effects  or  credits  for  which  he  was  chargeable  5 

as  trustee,  or  for  so  much  thereof  as  is  necessary  to  satisfy  the  amount  6 

then  remaining  due  on  the  original  judgment.  7 


Proceedings 
upon  appear- 
ance of 
trustee. 
1794,  65,  §  6. 
R.  S.  109, 
§§41,42. 
G.  S.  142, 
§§32,42. 
P.  S.  183,  §  53. 
R.  L.  189,  §  48. 


Section  48.  If  the  trustee  appears  and  answers  to  the  scire  facias,  he 
may  be  examined  therein;  but  if  he  has  been  examined  in  the  original 
action,  he  shall  be  examined  anew  only  by  order  of  the  court.  He  may 
prove  any  matter  necessary  or  proper  for  his  defence  on  the  scire  facias. 
A  judgment  against  a  trustee  on  scire  facias  shall  express  the  amount 
for  which  he  is  chargeable. 


1  Met.  426. 
4  Cush.  431. 
10  Gray,  164,  371. 
9  Allen,  90. 


Ill  Mass.  154. 
116  Mass.  299. 
134  Mass.  232. 
149  Mass.  49. 


156  Mass,  1. 
IHl  Mass.  287. 
173  Mass.  439. 
186  Mass.  574. 


193  Mass.  479. 
213  Mass.  384. 
229  Mass.  316. 


acUon'^onscire  SECTION  49.  A  Writ  of  scirc  facias  shall  not  be  maintained  against 
i846%o  5 1  ^  person  adjudged  a  trustee,  unless  served  upon  him  within  two  years 
G.s.'i42,  §43.  after  judgment  in  the  original  action;  or  if  the  money  or  other  thing  is 
R.  L.  189, '§49.  not  payable  when  the  judgment  is  rendered,  unless  so  served  within  one 
^^^'  year  after  such  money  or  other  thing  becomes  payable. 


DEATH    OF   P.ARTIES. 


Death  of  trus 
tee  before 


Section  50.  If  a  person  summoned  as  trustee  in  his  own  right  dies 
judgment.  bcfore  the  judgment  recovered  by  the  plaintiff  has  been  fully  satisfied, 
a',  s.  142!  §  44;  the  goods,  effects  and  credits  in  his  hands  at  the  time  of  the  attachment 

P  S    183    5  55  .  •  •     • 

r'.  l.  189,  §  50.  shall  remain  bound  thereby,  and  his  executor  or  administrator  shall  be 
liable  therefor  as  if  the  writ  were  originally  served  on  him. 


i79ro5°fii         Section  51.     If  a  person  so  summoned  dies  before  judgment  in  the 
S-  §•  J9?'  f  ?i-  original  action,  his  executor  or  administrator  mav  appear  voluntarily 

G.  O.  142,  s  45.  1-1  .  1  rr\t  *      p  i  T 

P.  s.  183,  §56.  or  may  be  cited  to  appear,  as  m  other  cases.     Ihe  lurther  proceedings 
'    ^  '  shall  then  be  conducted  in  the  same  manner  as  if  the  executor  or  adminis- 
trator had  been  originally  summoned  as  trustee,  except  that  the  examina- 
tion of  the  deceased,  if  any  has  been  filed,  shall  have  the  same  effect  as 
if  he  were  living. 
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1  SECTio>f  52.     If  the  executor  or  administrator  does  not  appear,  the  samc  subject. 

2  plaintiff,  instead  of  suggesting  the  death  of  the  trustee,  may  tai^e  judg-  n  es.  ee." 

3  ment  against  him  by  default  or  otherwise  as  if  he  were  living,  and  the  §§|6,'47.' 

4  executor  or  administrator  shall  pay  upon  the  execution  the  amount  §'§fl7'58' 

5  wliich  the  deceased  would  ha\e  been  liable  to  pay  to  the  defendant,  and  ng^/s^j' Ig''^' 

6  shall  be  thereby  discharged  for  the  amount  so  paid.     If  he  does  not 

7  voluntarily  pay  the  amount  in  his  hands,  the  plaintiff  may  proceed 

8  against  him  by  scire  facias. 

1  Section  53.     If  a  person  summoned  as  trustee  dies  after  judgment  in  Death  of  trus- 

2  the  original  action,  his  executor  or  administrator  may  pay  upon  the  exe-  meilt.'" '"  *' 

3  cution  the  amount  which  the  deceased  would  have  been  liable  to  pay  r.^s.' ioq.S^ot. 

4  were  he  living,  and  he  shall  be  discharged  from  all  further  demands  on  p.s  Jl.l'  Itf 

5  account  thereof  in  the  manner  before  mentioned.    If  he  refuses  to  make  Jl  Jv  '^^'.i,^*- 

,  1    •       .fo  ,.,.,.„.  la  Mass.  4(3. 

6  such  payment,  the  plamtiff  may  proceed  agamst  him  by  scire  facias. 

1  Section  54.     If  a  person,  against  whom  as  trustee  execution  has  been  same  subject. 

2  issued,  is  not  living  at  the  expiration  of  thirty  days  after  final  judgment  g:  ,s!  142!  §49! 

3  in  the  trustee  process,  a  demand,  for  the  purpose  of  holding  the  attach-  r.  L.^isk^T-i. 

4  ment,  may  be  made  upon  the  executor  or  administrator  of  such  deceased 

5  person  within  thirty  days  after  his  appointment,  and  shall  have  the 

6  same  effect  as  if  made  within  thirty  days  after  the  judgment. 

PROCEEDIXCS   IF   AN  EXECUTOR   IS   CH.\RGED   AS  TRUSTEE. 

1  Section  55.     If  an  executor  or  administrator  as  such  is  adjudged  a  Service  of 

2  trustee,  the  execution  shall  not  be  served  on  his  own  goods  or  estate  nor  lxecutor°or'  *° 

3  on  his  person,  and  he  shall  be  liable  for  the  amount  in  his  hands  only  in  fg'^S'/IidgJd"'^ 

4  like  manner  and  to  the  same  extent  as  he  would  have  been  liable  to  the  R^l'^bg  §  69 

5  defendant  if  there  had  been  no  trustee  process.  '^-  s- 142.  §  50. 

p.  S.  183,  §01.  R.  L.  189,  555. 

1  Section  56.     If,  after  final  judgment  against  an  executor  or  adminis-  Remedy 

2  trator  for  a  sum  certain  due  from  him  as  trustee,  he  fails  to  pay  the  same,  ?ot  fatiingTo"' 

3  the  original  plaintiff  in  the  trustee  process  shall  have  the  same  remedy  for  whiehTe"\s'  ^""^ 

4  recovering  the  amount,  either  upon  a  suggestion  of  waste  or  by  a  suit  on  ^''g'^'iog,  §  70 

5  the  administration  bond,  as  the  defendant  in  the  trustee  process  would  pilgi-i^j' 

6  have  had  upon  a  judgment  recovered  by  himself  for  the  same  demand  R  l  iso.  §.5ti. 

r,  •x.lU  >.j--.Li  225  Mass.  432. 

7  against  the  executor  or  administrator. 

proceedings  if  trustee  has  specific  property. 

1  Section  57.     If  a  person  is  charged  as  trustee  bj-  reason  of  personal  ^'■t°'Ste'e"S' 

2  property  other  than  money,  which  he  holds  or  is  bound  to  deliver  to  ciiarged  for 

3  the  defendant,  he  shall  deliver  it,  or  so  much  thereof  as  may  be  neces-  erty. 

4  sary,  to  the  officer  h(jidiiig  the  execution,  who  shall  sell  the  property  and  r.  s.'iog.  §22. 

5  apply  and  account  for  the  proceeds  in  the  same  manner  as  if  the  property  p.'|.i83^.'  §^6^3" 

6  had  been  taken  on  execution. 

R.  L.  189,  §  57.  7  Cush.  487.  104  Mass.  164. 

1  Section  58.     The  value  of  any  property  so  delivered  shall  be  ascer-  same  subject. 

2  tained  and  fixed,  as  between  the  trustee  and  defendant,  in  like  manner  r.  s!  ibo.  §23. 

3  and  upon  the  same  principles  as  if  delivered  to  the  defendant.     Upon  p.' s.' i"l.' §  64." 

4  the  application  of  either  party,  the  court  may,  pending  the  original  ^9,7-  gSI;  ^  *^ 

5  action  or  upon  the  scire  facias,  determine  the  value,  and  make  any  other  "^  -^^'^''-  •*"■ 
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order  relative  to  such  property  and  to  the  delivery  thereof  necessary  or    6 
proper  to  protect  the  rights  of  the  trustee  and  of  the  defendant.  7 


Delivery  by 
trustee  of  spe- 
cific property 
according  to 
contract. 
R.  S.  109,  §  24. 
G.  S.  142.  §  S4. 
P.  S.  183,  §  65. 
R.  L.  189,  §  59. 
6  Mass.  60. 
6  Gray,  320. 
104  Mass.  164. 


Section  59.  If  a  person  summoned  as  trustee  is  bound  by  contract 
to  deliver  specific  property  to  the  defendant  at  a  certain  time  and  place 
within  the  commonwealth,  he  shall  not  be  required  by  reason  of  the 
trustee  process  to  deliver  it  at  any  other  time  or  place;  and  he  may, 
notwithstandinsj  such  process,  tender  or  deliver  it  to  the  person  entitled 
thereto  under  the  contract  at  the  time  and  place  therein  mentioned, 
unless  he  has  been  previously  adjudged  a  trustee  on  account  thereof. 


187  Mass.  596. 


211  Mass.  146. 


Tender  by 
plaintifi  of 
amount  for 
which  trustee 
holds  property 
as  security. 
1829,  124,  §  1. 
R.  S.  109,  §  25. 
G.  S.  142,  §  55. 
P.  S.  183,  §  66. 
R.  L.  189,  §  60. 


Section  60.  If  the  court  finds  that  property  in  the  hands  of  a  person 
summoned  as  trustee  is  mortgaged,  pledged  or  in  any  way  liable  for  the 
payment  of  a  debt  to  the  person  so  summoned,  it  may  allow  the  attaching 
creditor  to  pay  or  tender  the  amount  due  to  the  trustee,  who  shall  there- 
upon deliver  the  property,  in  the  manner  before  provided,  to  the  officer 
holding  the  execution. 

9  Gray,  45.  11  .-illen,  354.  173  Mass.  439.  188  Mass.  70. 


Disposal  if 
held  for  other 


Section  61.  If  the  court  finds  that  the  property  is  held  for  any  1 
purpose  than  purposc  Other  than  to  secure  the  payment  of  money  and  that  the  con-  2 
iLTm^si.  tract,  condition  or  other  thing  to  be  performed  is  such  that  it  can  be 
g:  i:  142: 1  It:  performed  by  the  attaching  creditor  without  damage  to  the  other  parties, 
R.  L.  ill;  I  el:  it  may  make  an  order  for  the  performance  thereof  by  him.  Upon  such 
1  Met.  172.  performance,  or  upon  a  tender,  the  trustee  shall  deliver  the  property,  in 
the  manner  before  provided,  to  the  officer  holding  the  execution. 


Disposal  of  Section  62.     Property  received  by  an  officer  under  either  of  the  two 

oE.*^  ''^  preceding  sections  shall  be  sold  and  disposed  of  as  if  it  had  been  taken  on 
R.1: 109,'  1 27.  execution,  except  that  from  the  proceeds  of  the  sale  the  officer  shall 
p;  1: 183,'  1 68.  repay  to  the  attaching  creditor  the  amount  paid  by  him  to  the  trustee  for 
R.  L.  189,  §  62.  ^jjg  redemption  of  the  property,  with  interest  thereon,  or  shall  indemnify 
the  creditor  for  any  other  act  or  thing  by  him  done  or  performed  pursuant 
to  the  order  of  the  court  for  the  redemption  of  the  property. 


of  propeny''""'  SECTION  6.3.  The  preceding  sections  shall  not  prevent  the  trustee  from 
held  as  secur-  gelling  the  property  in  his  hands  for  payment  of  the  claim  for  which  it  is 
R^'s;  109,  §  28.  mortgaged,  pledged  or  otherwise  liable  at  any  time  before  the  amount 
p.' s.' 183,' §  69."  due  him  is  paid  or  tendered  as  provided  in  section  sixty  or  sixty-one,  if 
R.  L.  189,  §  63.  ^^^^^^  ^^j^  would  be  valid  as  between  him  and  the  defendant. 


Liability  of 
trustee  for 
neglect  to  de- 
liver property 
for  which  he  is 
charged. 
1794,  65,  §  6. 


Section  64,  If  a  trustee  refuses  or  neglects  to  deliver  any  property  in 
his  hands  when  lawfully  required  by  the  officer  serving  the  execution, 
he  shall,  after  deducting  the  amount  of  any  lien  he  has  on  such  property, 
be  liable  to  the  ]:)laintifT  upon  a  scire  facias. 


1829,  124, 
R.  S.  109, 


§  1. 


G.  S.  142, 
P.  S.  183. 


5  59. 
§  70. 


R.  L.  189,  §  64. 
173  Mass.  439. 


1 

2 
3 
4 


Liability  of 
carrier  if  pre- 
vented by 
trustee  process 
from  making 
delivery. 
1905,  324. 


Section  65.  When  a  common  carrier,  summoned  as  trustee  in  an 
action  at  law,  has  in  his  or  its  possession  goods  shipped  by  or  consigned 
to  a  defendant  in  such  action,  such  carrier,  in  the  absence  of  collusion 
or  fraud  on  his  or  its  part,  shall  not,  except  as  otherwise  provided  in 


1 

2 
3 
4 
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5  chapter  one  hundred  and  eight,  be  held  Hable  to  the  owner  or  consignee  206  Mass.  373. 

6  by  reason  of  his  or  its  failure  to  transport  and  to  deliver  said  goods,  until  214  iu^l.  teo. 

7  the  attachment  is  dissolved  or  the  carrier  is  discharged  as  trustee. 

DISSOLUTION   OF   ATTACHMENT   BY  TRUSTEE   PROCESS. 

1  Section  66.     A  person  ha\ing  an  interest  by  assignment  or  other-  Person  other 

2  wise  in  money  or  credits  attached  by  the  trustee  process  in  an  action  Lay  efj  bond!* 
I>  against  another  may,  at  any  time  before  final  judgment,  dissolve  such  fgy^  97 

4  attachment  or  a  part  thereof  by  giving  bond,  in  a  sum  not  exceeding  the  |.^g'  jgj  ^  yj 

5  damages  demanded,  with  sufficient  sureties  to  be  approved  in  writing  by  !!^A,'*^'  L?,^ 

,       .  „  J.  .  ..  i*''/>   ^*"'  Mass.  5S9. 

()  the  plamtiri  or  his  attorney,  by  a  master  m  chancery  or  by  a  justice  of  ise  Mass.  407. 
7  a  court,  if  the  attachment  is  made  within  the  jurisdiction  thereof,  con-  226  Mass!  14. ' 
S  ditioned  to  pay  to  the  plaintiff,  within  thirty  days  after  final  judgment 
9  or  after  a  special  judgment  entered  under  section  twenty-five  of  chapter 

10  two  hundred  and  thirty-five,  the  amount  for  which  the  trustee  may 

11  be  charged,  not  exceeding  the  value  of  the  property  in  his  hands,  or  so 

12  much  thereof  as  will  satisfy  the  amount  which  may  be  recovered  by  the 

13  plaintitt".    If  there  are  several  trustees,  such  bonds  may  be  made  to  apply 

14  to  one  or  more.    The  provisions  of  sections  one  hundred  and  twenty- 

15  five  and  one  hundred  and  twenty-six  of  chapter  two  hundred  and  twenty- 

16  three,  relative  to  notice,  hearing,  fees  and  the  filing  of  the  bond,  shall 

1 7  apply  to  bonds  given  under  this  section. 

1  Section  67.     After  the  filing  of  such  bond,  the  trustee  may  deliver  to  Delivery  of 

2  the  person  by  whom  or  in  whose  behalf  as  principal  the  bond  was  given  wus'tee.^  um- 

3  the  money  or  other  thing  in  his  hands,  or  that  part  thereof  to  which  the  on  bond.  °'"^"°'' 

4  bond  applies,  and  shall  not  after  such  delivery  be  liable  to  the  plaintift'  p^s^^'fs^,^"?^. 

5  therefor,  nor  shall  anv  execution  therefor  issue  against  him.    No  action  on  ?-ah}^^'  L^^^' 

'  ,.,.,.  264  Mass.  481. 

6  such  bond  shall  be  commenced  after  the  expiration  of  six  \ears  from  the 

7  date  thereof. 

costs. 

1  Section  68.     A  person  summoned  as  a  trustee  in  the  supreme  judicial  ^°st|°^ 

2  or  superior  court,  who  appears  and  answers  pursuant  to  this  chapter,  J^^lg'  3'  1 4- 

3  shall  be  allowed  his  costs  for  travel  and  term  fees,  and  such  further  "jf^^'  ^-^ 

4  amount  for  counsel  fees  and  other  necessary  expenses  as  the  court  may  1794,65,  §'3. 

5  allow;    if  summoned  in  a  district  court,  he  shall  be  allowed  the  costs  r.  s.' 109' §  49. 

6  fixed  by  section  twenty-se^en  of  chapter  two  hundred  and  sixty-one.    If  f§ eo.^sl.' 

7  there  has  been  a  trial  between  the  plaintifi'  and  the  alleged  trustee  upon  r  l.'iTo.^ot. 

8  an  issue  of  fact,  the  court  may  award  costs  to  either  party. 

1917,  326.  15  Gray,  70.  123  Mass.  319. 

12  Pick.  407.  6  Allen,  122.  128  Mass.  20. 

19  Pick.  354.  10  Allen.  160.  215  Mass.  234. 

12  Met.  397.  99  Mass.  501.  Sol.  224  Mass.  253. 

14  Gray,  453.  117  Mass.  91. 

1  Section  69.     If  a  person  is  adjudged  a  trustee,  his  costs  and  charges  Costs  payable 

2  shall  be  deducted  from  the  goods,  effects  and  credits  in  his  hands,  and  he  when.  "^ 

3  shall  be  chargeable  for  the  balance  only  to  be  paid  on  the  execution.  HH]  }g|; 

4  If  such  goods,  effects  and  credits  are  not  of  sufficient  value  to  discharge  §;  |;  {"I;  |  f^\ 

5  the  costs  taxed  in  his  favor,  he  shall  have  judgment  and  execution  against  ^  ^  ^^^^  ^^^*^ 

6  the  plaintiff  for  the  balance  of  such  costs,  after  deducting  the  amount  '2  p'''^; ''??; 

7  disclosed,  in  the  same  manner  as  if  he  had  been  discharged. 

n  Gray,  19.  2  .\llen,  566.  224  Mass.  253. 
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Co3ts  payable        SECTION  70.     If  a  persoD  summoned  as  trustee   is  discharged,   he  1 

»'he°    ,          shall  have  judgment  and  execution  tor  his  costs  and  charges  against  the  2 

1728-9. 3,  §  4.    plaintiff.  "J 

1748-9,  6  R-  S   109,  §  51.  R,  L.  189,  §  69.  11  Gush,  463. 

1758-9,  10,  §  3.  G.  S.  142,  §  62.  3  Gush.  341.  224  Mass.  253. 

1794,  65,  I  4.  P.  S.  183,  §  75. 

Costs  of  person       SECTION  71.     If  a  person  so  summoned  in  an  action  pending  in  the  1 

commonwealth.  suDremc  ludicial  or  superior  court  is  out  of  the  commonwealth  at  the  2 

R.  S.  109,  §52.      .i^J                                     '^..,.                      ,.                   ,                                    1  r, 

G.  s.  142,  §  63.  time  of  service  of  the  original  writ  upon  him,  and  appears  and  answers  6 

R.L.'ifg.VTo.  within  ten  days  after  his  return,  or  if  he  is  so  summoned  in  an  action  4 

10  Ma^s!^'25.      pending  in  a  district  court,  and  appears  and  answers  within  three  days  5 

after  his  return,  he  shall  be  allowed  his  costs  and  charges.  6 

Costa  of               Section  72.     If  a  person  so  summoned  does  not  dwell  or  have  a  usual  1 

monedout'of     placc  of  busiiicss  in  the  county  where  the  writ  is  returnable,  he  shall,  2 

1794*65,          if  he  appears  at  any  time  in  the  original  action  or  upon  a  scire  facias,  3 

R.l'.%9,  §  53.  be  allowed  his  costs  and  charges,  which  shall  be  retained  or  recovered  as  4 

G.''!.'  142;  §  64.  before  provided.  5 

p.  S.  183,  §  77.  R.  L.  189,  §  71.  12  Pick.  529. 

LiabUity  of           SECTION  7.3.     A  person  so  summoned,  who  dwells  or  has  a  usual  place  1 

iect1n|t"o°^        of  business  in  the  county  where  the  writ  is  returnable,  and  who  neglects,  2 

i79r65,  §  3.     without  sufficient  reason,  to  appear  and  answer  within  the  time  provided,  3 

1852, 287'.  ^  ^*'  shall  be  liable,  if  the  plaintiff  recovers  judgment  and  does  not  otherwise  4 

p.  I.  ist,' §^'S'  receive  his  costs,  for  all  costs  for  the  plaintiff's  travel  and  term  fees  until  5 

R.  L.  189,  §  72.  I       nonpars  0 

193  Mass.  479.    'IP  appears. 

Recovery             SECTION  74.     If  a  pcrsou  SO  summoncd  does  not  pay  the  costs  when  1 

R.T109,  §  55.  demanded  by  the  officer  serving  the  execution,  the  officer  shall  state  the  2 

p.l.i83,'§M)!'  fact  in  his  return,  and  if  it  also  appears  by  the  return  that  the  costs  have  3 

R.  L.  189,  §  73.  ^^^^  ^^^^  p^^j^j^  ^j^^  ^^^^^  gj^^jj  award  a  new  execution  against  him  for  the  4 

costs.  ^ 

Liability  of           SECTION  75.     If  several  persons  are  summoned  as  trustees  who  are  1 

several  trus-  ^..  pi  i*  .•  xio 

tees  for  plain-    Hablc  for  costs  uudcr  any  provision  or  the  two  preceding  sections,  the  Z 

1794.™!, "§  3.     second  execution  shall  be  awarded  against  them  jointly;  and  if  any  one  3 

g;I.u2,V67.  pays  more  than  his  proportion,  the  others  shall  contribute  equally  to  4 

R.  L.\*8W7°4.  indemnify  him  for  the  excess.  5 

action'against        SECTION  76.     If,  while  an  actiou  by  the  trustee  process  is  pending,  the  1 

i8S3''6''           original  defendant  therein  or  any  other  person  brings  an  action  against  2 

R.  l'.  189,  §75.  the  alleged  trustee  to  recover  the  goods,  effects  or  credits  or  any  part  3 

thereof  in  his  hands  or  possession,  costs  in  the  later  action  shall  be  in  4 

the  discretion  of  the  court.  ■^ 

Liability  of           SECTION  77.     If  a  persou  Summoned  as  trustee,  who  dwells  or  has  a  1 

trustee  for  ^  «,..,  i  i  -^    •  j.  l,l-o 

costs  on  scire     usual  pkcc  01  busuiess  in  the  county  where  the  writ  is  returnable,  is  Z 

ireTes,  '"^'      defaulted  in  the  original  action,  and  if  a  writ  of  scire  facias  issues  against  3 

R.  s.to9,  §  57.  him,  he  shall  be  liable  out  of  his  own  goods  and  estate  for  all  costs  on  the  4 

p.'s.i"3.'§^8u'  scire  facias,  although  he  is  not  adjudged  a  trustee,  except  as  provided  5 

fpiik'^iy  '"^'  in  the  following  sections.  •' 

193  Mass.  479. 
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1  Section  78.     He  shall  not  he  liable  for  costs  on  the  scire  facias,  nor  same  subject. 

2  shall  he  be  entitled  to  recover  costs,  if  the  court  finds  that  he  had  goods,  r!^s.'  io9,^''58. 

3  effects  or  credits  in  his  hands  liable  to  attachment,  and  has  paid  and  p.tisl'iSl' 

4  delivered,  on  the  execution  issued  on  the  original  judgment,  the  full  ^-  ^-  '*^'  ^  "^■ 

5  amount  thereof. 

1  Section  79.    He  shall  not  be  liable  for  costs  on  the  scire  facias  if  he  Same  subject. 

2  was  prevented  from  appearing  in  the  original  action  by  his  absence  from  fsst,  233;  §  75! 

3  the  commonwealth  or  by  any  other  sufficient  cause,  but  the  court  may  a'l;  fj;;  |  fo; 

4  allow  him  his  costs  as  if  he  had  appeared  in  the  original  action. 

p.  S.  183,  §  S3.  R.  L.  189,  §  78. 

1  Section  SO.     If  a  person  summoned  as  trustee  is  held  liable  to  pay  Execution  for 

2  from  his  own  estate  the  costs  on  the  scire  facias  as  before  pro\'ided,  and  if  uSee*"""^' 

3  he  is  at  the  same  time  liable  for  the  plaintiff's  costs  in  the  original  action,  o,  s.  lit'.  §  7i.' 

4  one  execution  shall  be  issued  against  him  for  both  amounts. 

p.  S.  183,  §  84.  R.  L.  189,  §  79. 

1  Section  SI.     If  several  trustees  are  liable  on  the  scire  facias,  and  the  Costs  against 

2  plaintiff,  without  sufficient  reason,  sues  out  two  or  more  writs  when  he  trustees. 

3  might  have  joined  all  the  trustees  in  one  writ,  he  shall  recover  no  more  g]  |;  \°l]  | ": 

4  costs  than  if  he  had  sued  out  one  writ,  and  the  court  may  apportion  the  r.  L.'fsg.^so. 

5  costs  among  all  the  trustees  liable  therefor. 


,s  in  case 
adverse 


1  Section  82.     If  an  adverse  claimant  is  admitted  as  a  party,  the  court  c<>st^ 

2  mav  award  costs  between  him,  the  plaintiff  and  the  supposed  trustee,  or  claimant 

0  c  iU  1S17,  148,  §  1 

3  any  or  them. 

R.  S.  109,  §  21.  15  Gray,  70.  123  Mass.  319. 

G.  S.  142,  8  73.  6  Allen.  122.  134  Mass.  249. 

P.  S.  183.  §  86.  99  Mass.  501.  176  Mass.  124. 

R.  L.  189,  §  81.  Ill  Mass.  281. 

1  Section  S3.     If  the  damages  recovered  in  an  action  brought  under  costs  if  dam- 

2  trustee  process  do  not  exceed  ten  dollars,  exclusive  of  all  costs  in  any  efcled°ten* 

3  former  action,  the  plaintiff  shall  recover  no  costs.  doUars. 

1853,  300.  §1.  G.  S.  142,  §  74.  P.  S.  183.  |§  87,  88. 

1857,200,51.  1881,216,5  1.  R.  L.  189,  5  82. 
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7.  Replevin    of    goods    unlawfully    taken 

or  attached. 
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Sect. 

12.  Same  subject. 
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GENERAL    PROVISIONS. 

14.  Approval  of  sureties  on  replevin  bond. 

15.  Proceedings. 
Fees  of  master. 

Defects   in    bond    not    cause    for    dis- 
missal. 

Limitation  of  actions  against  sureties 

on  bonds. 
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20.  Proceedings  upon  judgment  for  return 

of  goods  attached,  etc. 

21.  Form  of  writ  of  return. 

22.  Effect  of  foregoing  provisions. 


16. 
17. 


IS 


19 


Replevin  of 
beasts  dis- 
trained. 

B.  L.  32. 

C.  L.  18,  §3; 
132,  §  1. 
1789,26,  §  1. 


REPLEVIN   OP   BEASTS   DISTRAINED. 


Section  1 .  A  person  whose  beasts  have  been  distrained  or  impounded 
in  order  to  recover  a  penalty  or  forfeiture  supposed  to  have  been  incurred 
by  their  going  at  large  or  to  obtain  satisfaction  for  damages  alleged  to 
have  been  done  by  them  may  cause  them  to  be  replevied. 


R.  S.  113,  §  17. 
G.  S.  143,  §  1. 


p.  S.  184,  §  1. 
R.  L.  190.  §  1. 


2  Cush.  88. 
7  Cush.  355. 


c°if  132  1-  Section  2.  Before  the  officer  serving  the  writ  delivers  the  beasts  to 
162,  §4. '  '  the  plaintiff,  he  shall  take  from  the  plaintiff  or  a  person  in  his  behalf  a 
i72o-i'.  13,  §  2.  bond  payable  to  the  defendant  in  a  sum  equal  to  double  the  value  of  the 
R^i'.  ii3,S'i9.  beasts,  with  sufficient  sureties,  conditioned  to  prosecute  the  replevin  to 
p.  1.'  184,'  §^3.'  final  judgment  and  to  ])ay  such  damages  and  costs  as  the  defendant  shall 
K)o\iiss'  122'   recover  and  to  return  the  beasts  if  such  shall  be  the  final  judgment. 


104  Mass.  328. 


105  Mass.  44. 


136  Mass.  515. 


Appraisal  of 
property 
replevied. 
1824,  106,  §  1. 
R.  S.  113,  §  20. 
G.  S.  143,  §  4. 
P.  S.  184,  §4. 
R.  L.  190,  §  3. 
205  Mass.  64. 


Section  3.    The  writ  shall  require  that  the  bond  be  given  for  double  1 

the  value  of  the  beasts  but  shall  not  express  the  amount  for  which  it  2 

shall  be  given.    If  the  parties  do  not  agree  as  to  the  value  of  the  beasts,  3 

it  shall  be  ascertained  by  three  disinterested  appraisers,  who  shall  be  4 

appointed  and  sworn  by  the  officer,  and  the  penalty  of  the  bond  shall  be  5 

double  the  value  ascertained  by  such  appraisers  or  by  a  majority  of  them.  6 


Section  4.     The  officer  shall  return  such  bond  with  the  writ  to  the 
court  to  which  the  writ  is  returnable,  for  the  use  of  the  defendant;   and 


Return  of  writ, 
1789,26,  §  1. 

R.  s.'iis,'  §21.  he  shall  include  in  his  return,  endorsed  on  the  writ,  a  certificate  of  the 

G.  S.  143,  §  5. 
P.  S.  184,  §  5. 
R.  L.  190,  §  4. 
1917,  326. 


appointment  of  the  appraisers,  of  the  appraisal  and  of  the  expenses 
thereof. 

12  Met.  516.  97  Mass.  316. 


Formof  judg-  SECTION  5.     If  the  court  finds  that  the  beasts  were  lawfully  taken  or  1 

defendant.  distraiucd,  the  defendant  shall  have  judgment  for  the  amount  found  to  2 

R.  .s.'  113,    '  be  due  from  the  plaintiff'  for  the  pcnaltv  or  forfeiture  or  for  the  damages  3 

§§  22,  23. 
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4  for  which  the  beasts  were  impounded,  with  the  legal  fees,  costs,  charges  g.  s.  143, 

5  and  expenses  incurred  by  reason  of  the  distress,  and  with  the  costs  of  the  p  s!  i84. 

6  action  of  replevin;   or,  instead  thereof,  the  court  may  render  a  judgment  r^l/i'oo,  §5. 

7  for  a  return  of  the  beasts,  to  be  held  by  the  defendant  irreplevial)Ie  by  ^^i^'  ^^^• 

8  the  plaintif}',  and  for  the  damages  for  the  taking  of  the  beasts  by  the  re- 

9  plevin  and  for  the  defendant's  costs.    If  so  returned,  the  beasts  shall  be 
10  held  and  disposed  of  as  if  they  had  not  been  replevied. 

1  Section  G.     If  the  court  finds  that  the  beasts  were  unlawfully  taken  Form  of 

2  or  distrained,  the  plaintiff  shall  have  judgment  for  damages  caused  by  Iw  pStiff. 

3  such  taking  and  detaining  and  for  costs. 

1789.  26,  §  2.  G.  S.  143,  §  8.  R.  L.  190,  §  6. 

R.  S.  113,  §  24.  P.  S.  184,  §  8.  1917,  326,  §  2. 

REPLEVIN   OF   OTHER   PROPERTY. 

1  Section  7.     If  goods  exceeding  twenty  dollars  in  ^•alue  are  unlawfully  Replevin  of 

2  taken  or  detained  from  the  owner  or  person  entitled  to  their  possession,  or  fuiiy  taken  or 

3  if  goods  of  that  value,  which  have  been  attached  on  mesne  process  or  taken  c.'^E  [32.  §  1. 

4  on  execution,  are  claimed  by  a  person  other  than  the  defendant  in  the  r/^l;  113,^ §'27. 

5  action  in  which  they  have  been  so  attached  or  taken,  the  owner  or  such  p  |  /g^'j^io"' 

6  other  person  may  cause  them  to  be  replevied. 

R.  L.  190,  §  8.  9  Gray.  216.  115  Mass.  156. 

15  Mass.  359.  16  Gray,  213.  116  Mass.  300, 

16  Mass.  147.  6  Allen,  227.  371. 

17  Mass.  606.  9  Allen,  116.  121  Mass.  107. 
3  Pick.  235.  10  Allen,  211.  146  Mass.  329. 

2  Gush.  88.  14  Allen,  62.  155  Mass.  539. 

3  Gush.  261.  105  Mass.  113,  156  Mass.  141. 
9  Gush.  407.  306.  166  Mass.  146. 
11  Gush.  218.  114  Mass.  570.  207  Mass.  407. 

1  Section  8.     Except  as  otherwise  provided  in  section  thirty-seven  of  c°l'i32 

2  chapter  two  hundred  and  fiftv-five,  before  the  officer  serving  the  writ  I'ss.  26,  §  4. 

3  delivers  the  goods  to  the  plaintiff,  he  shall  take  from  the  plaintiff  or  a  c.  s.  us,  §  12! 

4  person  in  his  behalf  a  bond  payable  to  the  defendant  in  a  sum  equal  to  r. l.\«j,  §9^.' 

5  double  the  value  of  the  goods,  with  sufficient  sureties,  conditioned  to  s^lFass^Tsl."' 

6  prosecute  the  replevin  to  final  judgment  and  to  pay  such  damages  and  \\  H'^l  H^- 

7  costs  as  the  defendant  shall  recover  and  to  return  the  goods  if  such  shall  ^  Pick.  226. 

8  be  the  final  judgment.    The  officer  shall  appraise  the  goods  and  return  i2Met.  516. 

9  the  writ  in  the  manner  provided  in  sections  three  and  four;    but  if  the  5  Gray!  27. ' 

10  writ  is  returnable  to  the  superior  court,  the  bond  shall  be  left  with  the  i3°G?ayf459. 

11  clerk  of  the  court  for  the  use  of  the  defendant. 

3  .\llen,  426.  105  Mass.  44.  142  Mass.  519.  182  Mass.  ,575. 

5  Alien,  348.  113  Mass.  268.  165  Mass.  505.  205  Mass.  64. 

1  Section  9.     If  the  court  finds  that  the  defendant  is  entitled  to  a  re-  Form  of 

2  turn  of  the  goods,  judgment  shall  be  rendered  therefor  and  for  the  dam-  'd^indTnu°' 

3  ages  caused  by  the  taking  by  the  replevin  and  for  costs.  ^^^^'  '^^'  ^  *■ 

R.  S.  113,  §  30.  3  Allen,  429.  114  Mass.  458. 

G.  S.  143,  §  13.  6  Allen,  227.  131  Mass.  26. 

P.  S.  184.  §  13.  14  Allen,  62.  136  Mass.  128, 

R.  L.  190,  §  10.  98  Mass.  343,  515.  515. 

1917,  326.  103  Mass.  520.  139  Mass.  126. 

7  Met.  590.  104  Mass.  328.  143  Mas-s.  446. 

14  Gray.  449.  109  Mass.  265.  251  Mass.  447. 

1  Section  10.     If  the  goods  when  replevied  had  been  taken  on  execu-  Damages,  how 

2  tion,  or  if  they  had  been  attached  and  judgment  is  afterward  rendered  for  iIsTm'.  §  4. 

3  the  attaching  creditor,  and  if  in  either  case  the  service  of  the  execution  q  |;  }43;  |  i\[ 

4  is  delayed  by  reason  of  the  replevin,  the  damages  to  be  assessed  for  the  ''•''■  '*''■  ^  ^*- 
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4"Mas"6il/^'  defendant  npon  a  judgment  for  a  return  shall  be  at  the  rate  of  not  less    5 
12  Mass.^406.     ^h^n  twelve  per  cent  a  year  on  the  value  of  the  goods  for  the  time  during    6 


205  Mass"64.     whicli  the  service  of  the  execution  was  so  delayed. 


Disposal  of 
money  recov- 
ered by  officer 
after  replevin 
of  goods  at- 
tached, etc. 
R.  S.  113,  §32. 
G.  S.  143,  §  15. 
P.  S.  1S4,  §  15. 
R.  L.  190,  §  12. 
105  Mass.  44. 


Section  11.  ]\Ioney  recovered  by  an  officer  in  an  action  of  replevin  1 
for  goods  attached  or  taken  on  execution  by  him  or  recovered  by  him  in  2 
an  action  upon  the  replevin  bond  shall  be  applied  as  follows:  3 

First,  To  pay  the  lawful  fees  and  charges  of  the  officer  and  the  reason-  4 
able  expenses  of  the  action  of  replevin  and  of  the  action  on  the  bond,  so  5 
far  as  such  expenses  are  not  reimbursed  by  the  costs  recovered.  6 

Second,  To  pay  to  the  creditor  at  whose  suit  the  goods  were  attached  7 
or  taken  on  execution  the  amount  recovered  by  him  in  that  action,  or  8 
so  much  thereof  as  remains  unpaid,  with  interest  thereon  at  the  rate  of  9 
twelve  per  cent  a  year  for  the  time  during  which  the  money  has  been  10 
withheld  from  him,  or  the  service  of  his  execution  has  been  delayed  by  11 
reason  of  the  replevin.  12 

If  the  attaching  creditor  in  such  case  does  not  recover  judgment  in  13 
the  action  in  which  the  attachment  was  made,  or  if  a  balance  remains  of  14 
the  money  so  recovered  by  the  officer  after  paying  what  is  due  to  the  15 
creditor,  such  money  shall  be  applied  in  the  same  manner  as  the  surplus,  16 
if  any,  of  the  proceeds  of  sale  would  and  ought  to  have  been  applied  had  17 
the  goods  been  sold  on  execution.  18 


Same  subject.        SECTION  12.     All  amounts  reccivcd  bv  such  creditor  from  the  proceeds 

G.  S.  143, 


S.  184, 


16-  of  the  sale  of  goods  attached  or  taken  on  execution  and  afterward  re- 
L.  190,  §  13.  turned,  or  received  by  him  for  the  value  of  goods  not  returned,  or  re- 
covered from  the  officer  for  the  insufficiency  of  the  sureties  on  the  bond, 
shall  be  applied  to  the  discharge  of  the  judgment  recovered  by  the 
creditor;  and  all  amounts  received  as  interest  or  damages  for  the  delay 
of  his  execution  shall  be  applied,  one  half  to  the  sole  use  of  the  creditor, 
and  the  other  half  in  discharge  of  the  judgment. 


Form  of 

judgment  for 

plaintiff. 

R.  S.  113,  §34. 

G.  S.  143,  §  17. 


Section  13.  If  the  court  finds  that  the  goods  were  unlawfully  taken  1 
or  attached  or  unlawfully  detained  by  the  defendant,  the  plaintiff  shall  2 
have  judgment  for  his  damages  caused  thereby  and  for  costs.  3 


5.  1S4,  §  17. 
L.  190,  §  14. 


1917,  326. 
8  Allen,  93. 


120  Mass.  543. 


GENER.\L  PROVISIONS. 

^JJP™™on'  Section  14.     Sureties  on  a  replevin  bond  may  be  approved  in  writing  1 

i87o'309°u'    by  the  oflScer  who  serves  the  writ  or  by  the  defendant  or  by  a  justice  of  2 

isid  38*8  Vi^'  ^  district  court  or  by  a  master  in  chancery,  and,  if  appro\-ed  otherwise  3 

R.  l'.  i9o',  §  15.  than  by  the  officer,  he  shall  not  be  responsible  for  their  sufficiency.  4 

142  Mass.  519.  144  Mass.  32. 


i870?309,^§2.        Section  15.     If  such  sureties  are  to  be  approved  by  a  justice  of  a  1 

fsg^s  388  V2^'  district  court  or  by  a  master  in  chancery,  the  officer  who  serves  the  writ  2 

Poo^^,^^°'  M^-  shall  give  written  notice  to  the  defendant  or  to  the  person  from  whose  3 

188  Mass.  600.                  7                                                                ,                     -i-ii             c  1  a 

custody  the  property  has  been  taken,  stating  the  time  and  place  or  hear-  4 

ing  thereon  and  the  names  and  residences  of  the  proposed  sureties,  al-  5 

lowing  not  less  than  one  hour  before  the  time  appointed  for  the  hearing  6 

and  at  the  rate  of  one  hour  additional  for  each  mile  of  travel.  7 
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1  Section  1G.     Tlie  fee  of  the  master  for  the  hearing  and  decision  shall  f^o  "aog"!'"' 

2  be  as  prescribed  in  section  twenty-three  of  chapter  two  hundred  and  S  l'\1o  V? 

3  sixty-two;   and,  if  the  bond  is  approved,  such  fee  shall  be  taxed  in  the 

4  plaintifY's  costs,  if  he  prevails  in  the  action. 

1  Section  17.     An  action  of  replevin  shall  not  be  dismissed  by  reason  Defects  in 

2  of  a  defect  in  tlie  form  or  substance  of  the  bond  taken  therein,  if  the  foTdismis^ai!*^ 

3  court  is  satisfied  that  such  bond  was  intended  in  good  faith  as  a  com-  r's.'i1S!§2i. 

4  pliance  with  the  law  requiring  a  bond  to  be  taken  before  service  of  the  fgiy-  ^S"'  ^  ^* 

5  writ  and  if  the  plaintiff,  within  such  time  and  upon  such  terms  as  the  ^is  Mass.  194. 

6  court  orders,  files  a  new  bond  such  as  is  required  by  law,  approved  by 

7  the  court  or  in  the  manner  provided  in  section  fourteen. 

1  Section  IS.     An  action  shall  not  be  maintained  against  a  surety  on  Limitation  of 

2  a  replevin  bond,  unless  the  writ  is  served  on  him  within  one  year  after  surL'tS'e's'OT"^' 

3  the  final  judgment  in  the  action  of  replevin.    If  the  writ  of  replevin  is  not  R°'s''*ii3.  §  40 

4  entered,  an  action  on  the  bond  shall  not  be  maintained  against  a  surety  p.' |' i'^s4 ' /.)2' 

5  unless  it  is  entered  within  one  year  after  the  return  day  of  the  writ  of  ^  l.  190,  §  19 

6  replevin. 

191S,  237.  §  440.  1919,  5.  1920,  2. 

1  Section  19.     Damages  in  replevin  shall  be  assessed  by  the  jury  by  Assessment 

2  which  the  cause  is  tried,  if  there  is  a  trial  by  jury;    otherwise,  by  the  R.  s.  ii3,'§33. 

3  court  or  by  a  jury  impanelled  therefor. 

G.  S.  143,  §  19.  P.  S.  184,  §  23.  R.  L.  190,  §  20.  1917,  326. 

1  Section  20.     If  the  goods  replevied  had  been  attached,  they  shall,  uj^'udgf 

2  upon  a  judgment  for  a  return,  be  held  liable  to  the  attachment  until  "fgood's'^  "^^"^ 

3  final  judgment  in  the  action  in  which  they  were  attached,  and  for  thirty  i^'g^g*!^'  fl 

4  days  thereafter,  so  that  they  may  be  taken  on  execution.    If  such  final  R  s  ii?,  §  36. 

5  judgment  is  rendered  before  the  return  of  the  goods,  or  if  the  goods  when  p.  s.  i84,'  §  24. 

6  replevied  were  .seized  and  held  on  execution,  they  shall  be  held  subject        ■  is  •  §  21. 

7  to  the  same  attachment  or  seizure  for  thirty  days  after  the  return,  in 

8  order  that  the  execution  may  be  served  thereon,  or  the  service  thereof 

9  completed,  in  like  manner  as  it  might  have  been  if  the  goods  had  not 
10  been  replevied. 

1  Section  21.     The  writ  of  return  in  actions  of  replevin  shall  be  sub-  Form  of  wit 

2  stantially  in  the  form  heretofore  established  and  used  in  like  cases.  usol'Si! 

R.  S.  113,  §38.  R.  L.  190,  §  23.  1919,5.  §§6,7. 

G.  S.  143,  §  20.  1918,  257,  §442.  1920,  2. 

P.  S.  184,  §  26. 


1  Section  22.    The  foregoing  provisions  shall  not  preclude  the  de-  Effect  of  fore- 

2  fendant  from  his  remedy  on  the  replevin  bond,  nor,  except  as  provided  fSions!™ 

3  in  section  fourteen,  from  his  remedy  against  the  officer  for  the  insuffi-  c,  s.  III'.  I  If. 

4  ciency  of  the  sureties  on  the  bond,  to  recover  the  value  of  the  goods  and  ^  f;  'fg^g  ^| 

5  the  loss  or  damage  caused  by  the  replevin,  although  he  has  endeavored  j^if^-^^ 

6  to  recover  the  same  by  the  WTit  of  return  as  before  provided. 

1919,  5.  1920,  2.  8  Met.  205. 


24. 
257. 
442 
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CHAPTER    248. 

HABEAS  CORPUS   AND   PERSONAL  LIBERTY. 


Sect. 

habeas  corpus. 

1.  Writ  of  habeas  corpus. 

2.  By  whom  issued. 

3.  Petition  for  the  writ. 

4.  Issue  of  writ. 

5.  Form  of  writ. 

6.  How  signed  and  served. 

7.  Description  of  custodian  of  prisoner. 

8.  Designation  of  prisoner. 

9.  Advances  prior  to  service  of  writ. 
10.  Return  of  writ. 

IL   Contents  of  return. 

12.  Prisoner  to  be  produced. 

13.  Provision  if  prisoner  is  ill,  etc. 
Return  before  justice  of  court. 
Examination    of    causes    of    imprison- 
ment. 

Notice  to  person  interested  in  detention 
of  prisoner. 

17.  Notice  to  attorney  general  if  prisoner 

held  for  crime. 

18.  Custody  of  prisoner  pending  examina- 

tion. 

19.  Release  of  prisoner  on  bail. 

20.  Bail  of  prisoner  committed  in  civil  ac- 

tion for  want  of  bail. 

21.  Bail  of  prisoner  committed  on  criminal 

charge. 


14. 
15. 


16. 


Sect. 

22.  Prisoner  to  be  remanded,  when. 

23.  Prisoner  to  be  discharged,  when. 

24.  Second  imprisonment  after  discharge. 

25.  Limitation  of  scope  of  chapter. 

26.  Penalty  on  officer  refusing  copy  of  war- 

rant. 

27.  Proceedings  upon  refusal  to  obey  writ. 

28.  Same  subject. 

29.  Same  subject. 

30.  Penalty  for  refusing  to  obey  writ. 

31.  Resistance,  etc.,  of  writ  a  contempt. 

32.  Penalty    for    removing    or    concealing 

prisoner. 

33.  Recovery  of  penalty  not  to  bar  action 

for  false  imprisonment,  etc. 

34.  Person   in    custody   of   United    States 

marshal. 

PERSONAL    LIBERTY. 

35.  Personal  liberty,  how  secured. 

36.  Proceedings  to  obtain  personal  liberty. 

37.  Notice  to  custodians,  etc. 

38.  Examination  of  witnesses. 

39.  Probate  court  may  request  the  district 

attorney    to    conduct    examination, 
etc. 

40.  Payment  of  expenses  regulated. 


il. 


Writ  of  habeas 

corpus. 

17S4.  72. 

R.  S. Ill 

§§1.2. 

1855.  489, 

§§2,20. 

G.  S.  144, 

§§1,2, 

P.  .S.  185, 

§§1,2. 

R.  L.  191,  §1. 

2  Pick.  165, 

172. 

12  Cush.  598. 

2  Gray,  406. 

167  Mass.  11. 

1S6  Mass.  301. 

254  Mass.  103. 


ILVBEAS   CORPUS. 

Section  1 .     Whoever  is  imprisoned  or  restrained  of  his  Hberty  may,  1 

as  of  right  and  of  course,  prosecute  a  writ  of  habeas  corpus,  according  2 

to  this  chapter,  to  obtain  release  from  such  imprisonment  or  restraint,  3 

if  it  proves  to  be  unla\\'ful,  unless  —  4 

First,  He  has  been  committed  for  treason  or  felony,  or  on  suspicion  5 

thereof,  or  as  accessory  before  the  fact  to  a  felony,  and  the  cause  has  6 

been  plainly  expressed  in  the  warrant  of  commitment.  ' 

Second,  He  has  been  convicted  or  is  in  execution  upon  legal  process,  8 

civil  or  criminal.  9 

Third,  He  has  been  committed  on  mesne  process  in  a  civil  action  in  10 

which  he  was  liable  to  arrest  and  imprisonment,  unless  excessive  and  11 

unreasonable  bail  was  required.  1- 


By  whom 

issued. 

1784,  72,  §  1. 

R.  S.  Ill, 

§§7,8. 

1855,  489,  §  3. 

G.  S.  144,  §  3. 


Section  2.     The  writ  may  be  issued,  irrespective  of  the  county  in  1 

which  the  person  is  imprisoned  or  restrained,  by  the  supreme  judicial  or  2 

the  superior  court,  by  a  probate  or  a  district  court  or  by  a  judge  of  any  3 

of  said  courts.  4 

p.  S.  185,  §  3.  R.  L.  191,  §  2.  1931,  42G,  §  33.  19  Pick.  339, 


Section  3.     The  petition  for  the  writ  shall  be  in  writing,  signed  and    1 
1784,72.  §1.     s^-orn  to  by  the  person  for  whose  release  it  is  intended,  or  by  a  person    2 


Petition  for 
the  writ. 
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3  in  his  behalf,  and  shall  state  by  wlioin  and  where  the  person  is  imprisoned  5- 1-  '||'  ^  f 

4  or  restrained,  the  name  of  the  prisoner  and  of  the  person  detaining  him,  p-s.iss,'  §4.' 

5  if  their  names  are  know-n,  or  a  description  of  them,  if  their  names  arc  i6iMass!46." 
C  not  known,  and  the  canse  or  pretence  of  such  imprisonment  or  restraint, 

7  according  to  the  knowledge  and  belief  of  the  petitioner. 

8  If  the  imprisonment  or  restraint  is  by  virtue  of  a  warrant  or  other 

9  process,  a  copy  thereof  shall  be  annexed,  unless  it  appears  that  such  copy 

10  has  been  demanded  and  refused  or  that,  for  a  sufficient  reason,  a  demand 

11  therefor  could  not  be  made. 

1  Section  4.     The  court  or  magistrate  to  whom  the  petition  is  presented  {f^^  72 "§'2 

2  shall,  without  delay,  issue  a  writ  of  habeas  corpus,  substantially  in  the  {j*"|'  ^O; 

3  form  heretofore  established  and  used  in  the  commonwealth,  and  return-  isss,  4S9',  §3'. 

4  able  forthwith  to  the  supreme  judicial  court,  or  a  justice  thereof,  at  such  o  s.'i44.'  §o.' 

5  place  as  shall  be  designated  in  the  writ.  '*'*'^'  *''  ^ '' 

p.  S.  ISO,  §  5.  R.  L.  191,  §  4.  161  Mass.  46. 

1  Section  5.     If  the  imprisonment  or  restraint  is  not  by  a  sheriff,  deputy  Form  of  »Tit. 

2  sheriff  or  jailer,  the  writ  shall  be  in  the  following  form:  §§  i,'2  ' 

R.  S.  Ill,  §  5. 
1859.  291.  §  2. 

Commonwealth  of  Massachusetts.  p.'  g.'  ill,'  1 6.' 

(SE.4.L.)      To  the  sheriffs  of  our  several  counties  and  to  their  respective  deputies, 

Greeting. 
We  command  you  that  the  body  of  ,  of 

. '  '^y  ...  '  °f 

imprisoned  and  restrained  of  his  liberty,  as  it  is  said,  you  take  and  have  before 

a  justice  of  our  supreme  judicial  court  at 

immediately  after  the  receipt  of  this  writ,  to  do  and 

receive  what  our  said  justice  shall  then  and  there  consider  concerning  liim  in 

this  behalf;  and  summon  said  then  and  there 

to  appear  before  our  said  justice  to  show  the  cause  of  the  taking  and  detaining 

of  said  ;  and  have  you  there  this  writ  with 

your  doings  thereon. 

Witness  at  this 

day  of  in  the  year 

1  Section  6.     If  the  writ  is  issued  by  the  court  when  sitting  for  the  How  signed 

2  transaction  of  business,  it  shall  be  signed  by  the  clerk,  otherwise  by  the  r.  s^Tif,  §  a. 

3  magistrate  issuing  it,  and  may  be  served  in  any  county  by  any  sheriff  or  p.' f;  ill;  §7; 

4  deputy  sheriff. 

R.  L.  191,  §  6. 

1  Section  7.    The  person  who  has  the  custody  of  the  prisoner  may  be  Description 

2  designated  by  his  office  or  by  his  own  name,  or,  if  they  are  unknown  or  "t  prfsone?" 

3  uncertain,  he  may  be  described  by  a  fictitious  name  and  the  person  upon  a  I  ill',  I  s?' 

4  whom  the  writ  is  served  shall  be  h(>ld  to  be  the  person  intended.  ^-  ^'  ^*^'  ^  *' 

K.  L.  101,  §7. 

1  Section  8.     The  persr,.  restrained  shall  be  designated  by  name,  if  ^'■^l.f"^^^"" 

2  known;  otherwise,  he  may  be  so  described  as  to  identify  him.  i^-  s-  m.  §  n- 

G.  S.  144,  §  9.  P.  S.  185,  §  9.  R.  L.  191,  §  S. 

1  Section  9.     If  the  person  restrained  is  confined  in  jail  or  is  in  the  Advances  prior 

2  custody  of  a  civil  officer,  the  court  or  magistrate  granting  the  writ  shall  wru. 

3  certify  thereon  the  amount  to  be  paid  for  the  expense  of  transporting  r.^s.' iTi,  1 12. 

4  him  from  the  place  of  imprisonment,  and  the  officer  shall  not  be  bound  p'; |; /Is*' §^a' 

5  to  obey  the  writ  unless  that  amount  is  paid  or  tendered  to  him.  **■  ^-  '^^^  5  ^- 
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i78T72'S"3'''       Section  10.     Any  person  to  whom  the  writ  is  directed  shall  receive  1 

R- 1'  iii.  1 13.  [i^  and,  upon  payment  or  tender  of  the  charges  demandable  for  its  execu-  2 

p.s.'is5,'§  11.  tion,  shall  make  due  return  thereof  within  five  days  after  receiving  it.  3 

R.  L.  191,  §  10. 


Contents  of 
return. 
R.  S.  Ill, 
§5  14,  15. 
G.  S.  144. 
§§12,  13. 
P.  S.  185, 
§§  12,  13. 
R.  L.  191,  §  1 


Section  1 1 .  The  person  in  whose  custody  the  prisoner  is  found  shall  1 
state  in  writing,  plainly  and  unequivocally,  to  the  court  or  justice  before  2 
whom  the  writ  is  returnable  —  3 

First,  Whether  the  prisoner  is  in  his  custody  or  power  or  under  his  4 
restraint.  5 

Second,  If  the  prisoner  is  in  his  custody  or  power  or  under  his  restraint,  6 
his  specific  authority  for  and  the  true  and  whole  cause  of  such  imprison-  7 
ment  or  restraint,  with  a  copy  of  the  writ,  warrant  or  other  process,  if  8 
any,  upon  which  the  prisoner  is  detained.  9 

Third,  If  the  prisoner  has  been  in  his  custody  or  power  or  under  his  10 
restraint,  and  has  been  transferred  to  that  of  another,  particularly  to  11 
whom,  when,  why  and  by  what  authority  such  transfer  was  made.  12 

The  statement  shall  be  signed  by  him  and,  unless  he  is  a  sworn  public  13 
officer  and  makes  the  statement  in  his  official  capacity,  shall  be  sworn  14 
to  by  him.  15 


biproduced.         SECTION  12.     The  person  who  makes  the  statement  shall  at  the  same  1 

R^s'uiS^ie  ^'™^  produce  the  prisoner,  if  in  his  custody  or  power  or  under  his  re-  2 

G.|.  144,  §  14.  straint,  according  to  the  command  of  the  WTit,  unless  prevented  by  the  3 

R.  L.  m,  §  12.  illness  or  infirmity  of  the  prisoner.  4 


prSoner'is^  SECTION  13.     If  by  rcasou  of  the  illness  or  infirmity  of  the  prisoner 

r'  l*'^iii  §  17  ^^^  cannot  without  danger  be  taken  to  the  place  appointed  for  the  return 
F'i'iitiit  °^  ^^^  ^*""'*'  *^^^  ^^^^  ^'^^'^  ^^  stated  in  the  statement  and,  if  proved,  the 
R.  li.  191,  §  13.  judge  may  proceed  to  the  place  where  the  prisoner  is  confined  and  there 
make  his  examination;    or  he  may  postpone  the  examination  or  may 
make  such  other  order  in  the  case  as  law  and  justice  require. 


i^sti'cTo^f^coISt.  Section  14.  If  the  court  to  which  the  writ  is  returnable  is  not  sitting 
R  *s'  111  ^i'd  ^*^''  ^'^®  transaction  of  business  when  the  writ  is  returned,  the  return 
Gs.  144' §16.  shall  be  made  before  a  justice  thereof.  If  the  writ  is  returned  before  a 
R.  L.  191,  §  14.  justice  when  the  court  is  sitting  for  the  transaction  of  business,  he  may 
219  Mass!  178.   adjoum  the  case  into  the  court,  to  be  there  heard  and  determined. 


Examination 
of  causes  of 
imprisonment. 
1784.  72.  §  5. 
R.  S.  Ill, 
§§18,21. 
G.  S.  144, 
§§  17,  18. 
P.  S.  185, 
§§  17,18. 
R.  L.  191,  §  15. 
238  Mass.  532. 


Section  15.  After  the  writ  has  been  returned,  the  prisoner  may  deny 
any  of  the  facts  set  forth  in  the  statement  and  may  allege  any  other 
material  facts;  and  the  court  or  justice  shall  examine  summarily  and 
without  delay  the  causes  of  the  imprisonment  or  restraint,  hear  the 
evidence  produced  by  any  persons  interested  or  authorized  to  appear 
and  dispose  of  the  prisoner  as  law  and  justice  require,  and  may  adjourn 
the  examination  from  time  to  time. 


Notice  to 
person  in- 
terested in  de- 
tention of 
prisoner. 
R.  S.  Ill,  5  19. 
G.  S.  144,  §  22. 
P.  S.  185.  §  19. 
R.  L.  IM,  §  16. 


Section  16.  IF  it  appears  from  the  return  of  the  writ  or  otherwise 
that  the  prisoner  is  detained  on  a  process  under  which  another  person 
has  an  interest  in  continuing  his  imprisonment  or  restraint,  he  shall  not 
be  discharged  until  notice  has  been  given  to  such  other  person  or  his 
attorney,  if  within  the  commonwealth.    If  such  person  or  his  attorney  is 
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6  not  within  the  commonwealth  the  court  may  order  notice  to  he  given 

7  to  him. 


1  Section  17.     If  it  appears  from  the  return  of  the  writ  or  otherwise  Notice  to 

2  that  the  prisoner  is  imprisoned  on  a  criminal  accusation,  he  shall  not  be  er!i'nf"prif-°" 

3  discharged  until  notice  has  been  given  to  the  attorney  general  or  other  cJl'u.e'?''''"'" 

4  attorney  for  the  commonwealth. 

R.  S.  Ill,  5  20.  G.  S.  144,  5  23.  P.  S.  18S,  §  20.  R.  L.  191.  §  17. 


1  Section  IS.     Until  judgment  is  given,  the  court  or  justice  mav  remand  Custody  of 

,      .,    ,   .  p  ,  ,  •      1   ■'  prisoner  pend- 

2  the  prisoner,  bail  him  to  appear  from  day  to  day,  commit  nun  to  the  mgexamma- 

3  sheriff  of  the  county,  or  place  him  under  such  other  care  and  custody  as  R.  s.  m,  5  26. 

4  the  circumstances  of  the  case  require. 

G.  S.  144,  §  24.  P.  S.  185,  §  21.  R.  L.  191,  §  18.  107  Mass.  172. 

1  Section  19.     If  the  prisoner  is  detained  for  a  cause  or  crime  for  Release  of 

2  which  he  is  bailable,  he  shall  be  admitted  to  bail  if  sufficient  bail  is  offered ;  Eaii°°"  °° 

3  and  if  not,  he  shall  be  remanded  with  an  order  of  the  court  or  justice  r.*s.' n i ,^^23. 

4  expressing  the  amount  in  which  he  shall  be  held  to  bail  and  the  court  p;i;ls*.' iH.' 

5  at  which  he  shall  be  required  to  appear;  and  any  magistrate  authorized  i^-  ^-  ''■"•  ^  ''■*■ 

6  to  admit  to  bail  may,  at  any  time  before  the  sitting  of  said  court,  bail 

7  the  prisoner  pursuant  to  such  order. 

1  Section  20.     If  the  prisoner  has  been  committed  on  mesne  process  Bail  of  pris- 

2  in  a  civil  action  for  want  of  bail,  and  it  appears  that  the  amount  for  which  T" civi?a'c"ti'on^ 

3  bail  was  required  is  excessive  and  unreasonable,  the  court  or  justice  shall  b'^'^^i"'""  °^ 

4  decide  how  much  bail  is  reasonable,  and  shall  order  that  on  giving  such  J^^^;  iu,'§^24. 

5  bail  the  prisoner  shall  be  discharged. 

G.  S.  144,   5  2G.  P.  S.  185,  §  23.  R.  L.  191,  §  20. 

1  Section  21.     If  a  person  is  committed  to  jail  on  a  criminal  accusa-  Baiiof  pris- 

2  tion  for  want  of  bail,  a  justice  of  the  superior  court  or  of  a  district  court  on  criminal 

3  or  a  trial  justice  may  issue  a  writ  of  habeas  corpus  and  cause  the  prisoner  isiss^ao. 

4  to  be  brought  before  him,  when  it  is  necessary  for  the  purpose  of  admitting  r^^J;  l^^^^  3. 

5  him  to  bail  pursuant  to  chapter  two  hundred  and  seventy-six.  ^^''  ^  ^''■ 

G.  S.  144,  §  30.  P.  S.  185,  §  27.  R.  L.  191,  §  21.  2  Gray,  406. 

1  Section  22.     If  the  prisoner  is  lawfully  imprisoned  or  restrained  and  femanSed"  ^" 

2  is  not  entitled  to  be  admitted  to  bail,  he  shall  be  remanded  to  the  person  r*"™'!!!  5  25 

3  from  whose  custody  he  was  taken  or  any  other  person  or  officer  author-  G.  s.  144!  4  27. 

4  ized  by  law  to  detain  liim. 

p.  S.  185,  §  24.  R.  L.  191,  §  22.  238  Mass.  532. 

1  Section  23.     If  no  legal  cause  is  shown  for  the  imprisonment  or  re-  Prisoner  to  be 

2  straint,  the  court  or  justice  shall  discharge  the  prisoner.  ^'hea^'^''  ' 

17.84,72,5  5.  G.  S.  144,  §  28.  R.  L.  191,  §  23. 

R.  S.  HI,  §22.  P.  S.  185,  §  25.  10  Gray,  240. 

1  Section  24.     No  person  who  has  been  discharged  upon  a  habeas  Second  im- 

2  corpus  shall  be  again  imprisoned  or  restrained  for  the  same  cause,  unless  aft??dbchargc. 

3  indicted  therefor,  convicted  thereof,  or  committed  for  want  of  bail  by  a  r.*s.' iii.S^34. 

4  court  of  record  having  jurisdiction  of  the  cause;    or  unless,  after  a  dis-  p|  /g^'s^v;'' 

5  charge  for  defect  of  proof  or  for  some  material  defect  in  the  commitment  f^^fj^i^l-  f^' 

6  in  a  criminal  case,  he  is  again  arrested  on  sufficient  proof  and  committed  i53  Mass!  154! 

7  by  legal  process.  . 
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Limitation 
scope  of 
chapter. 
1784,  72,  § 

R.  s.  m, 

§§35,  37. 
G.  S.  144, 
§§31,32. 
P.  S.  185, 
§§  28,  29. 
R.  L.  191, 
107  Mass. 
187. 


§25, 
172, 


Section  25.  This  chapter  shall  not  affect  the  power  of  the  supreme 
judicial  court,  or  of  a  justice  thereof,  to  issue  a  wTit  of  habeas  corpus  at 
discretion,  and  thereupon  to  bail  a  person  for  whatever  cause  he  has  been 
committed  or  restrained  or  to  discharge  him  as  law  and  justice  require, 
unless  he  has  been  committed  by  the  governor  and  council,  the  senate 
or  the  house  of  representatives,  in  the  manner  and  for  the  causes  men- 
tioned in  the  constitution;  nor  affect  the  power  of  any  court  or  magis- 
trate to  issue  a  writ  of  habeas  corpus,  when  necessary  to  bring  before  8 
it  or  him  a  prisoner  for  trial  in  a  criminal  case  pending  before  it  or  him;  9 
or  to  bring  in  a  prisoner  to  be  examined  as  a  witness  in  a  suit  or  proceed-  10 
ing,  civil  or  criminal,  pending  before  it  or  him,  if  the  personal  attendance  11 
and  examination  of  the  witness  is  necessary  for  the  attainment  of  justice.  12 


Penalty  on 
oificer  refus- 
ing copy  of 
warrant. 
1784,  72,  §  6. 
R.  S.  111.  §27. 
G.  S.  144,  §  33. 


Section  26.  An  officer  who  refuses  or  neglects  for  six  hours  to  de- 
liver a  true  copy  of  the  warrant  or  process  by  which  he  detains  a  prisoner 
to  any  person  who  demands  such  copy  and  tenders  the  fees  therefor  shall 
forfeit  two  hundred  dollars  to  such  prisoner. 

p.  S.  185,  §  30.  R.  L.  191.  §  26. 


^'on^ref3  SECTION  27.     If  a  person  to  whom  a  writ  of  habeas  corpus  is  directed 

to  obey  writ,  rcfuscs  to  reccivc  it,  or  neglects  to  execute  it  according  to  the  provisions 
§§7,' 8,""  ^  of  this  chapter  and  no  sufficient  excuse  is  shown  therefor,  the  court  or 
a  i:  ill;  I  It  justice  before  whom  the  writ  was  returnable  shall  forthwith  by  process  of 
R.  L.  m',\^27.  attachment,  as  for  a  contempt,  compel  obedience  to  the  writ,  and  punish 
the  person  guilty  of  the  contempt. 


Same  subject^^       SECTION  28.     If  such  attachment  is  issued  against  a  sheriff  or  his 

g:|;  H4.  §^5:  deputy,  it  may  be  directed  to  a  special  sheriff  or  to  some  other  person 

R.  L.  191,  §2'8.  designated  therein,  who  shall  have  full  power  to  execute  it;   and  if  the 

sheriff  or  his  deputy  is  to  be  committed  upon  such  process,  he  may  be 

committed  to  the  jail  of  any  county  other  than  his  own. 


R  T  iii'T 30       Section  29.     Upon  the  refusal  or  neglect  of  the  person  to  whom  the 
o:  a'.  144!  §  36!  writ  of  habeas  corpus  is  directed  to  receive  and  execute  it,  the  court  or 
R.L.  m',  §^2^  justice  may  issue  a  precept  to  any  officer  or  other  person  designated 
therein,  commanding  him  to  bring  the  prisoner  forthwith  before  such 
court  or  justice,  who  shall  thereupon  discharge,  bail  or  remand  the  pris- 
oner as  if  he  had  been  brought  in  upon  the  writ  of  habeas  corpus. 


Section  30.     Whoever  refuses  or  neglects  to  receive  and  execute  a    1 
writ  of  habeas  corpus  shall  forfeit  four  hundred  dollars  to  the  party    2 

3 


Penalty  for 

refusing  to 

obev  writ. 

1784,  72,  §  7.  .  1    ,  .  1 

R.  s.  Ill,  5  31.  aggrieved  thereby 

G.  S.  144,  §  37 


p.  S.  185,  §  34. 


R.  L.  191,  5  30. 


Resistance,           SECTION  31.     Whocvcr  resists  the  servicc  of  the  writ  of  habeas  corpus,  1 

I  contempt.       or  disobcys  it  when  served,  shall  be  liable  to  attachment  as  for  a  contempt  2 

a*l.'  144,'  §  38.  of  the  court  or  justice  before  whom  the  writ  is  returnable.  3 

p.  S.  185,  §35.  R.  L.  191.  §31. 


Section  32.     Whoever,  having  in  his  custody  or  power  a  person  en-    1 

titled  to  a  writ  of  habeas  corpus,  transfers  him  to  the  custody,  or  places    2 

r"  f."!!!,  §  32.  him  under  the  power  or  control,  of  another  person,  conceals  him  f^  changes    3 


Penalty  for 
removing  or 
concealing 


Chap.  24S.]  habeas  corpus  and  personal  liberty.  3011 

4  the  place  of  liis  confinement,  with  intent  to  evade  the  service  of  such  g.  s.  U4,  539. 

5  writ  or  to  avoid  the  effect  thereof,  whether  the  writ  has  been  issued  or  R.L.m.Vlfi 

6  not,  shall  forfeit  four  hundred  dollars  to  the  party  aggrieved  thereby. 

1  Section  33.    The  recovery  of  any  penalty  imposed  by  the  foregoing  Recovery  of 

2  provisions  of  this  chapter  shall  not  bar  an  action  at  common  law  for  w  arfioTfo" 

3  false  imprisonment,  or  fm-  a  false  return  to  the  writ  of  habeas  corpus,  or  onment''etr" 

4  for  any  other  injury  or  damage  sustained  by  the  aggrieved  party.  ^-  s-  n'l.  5  33. 

G.  S.  144,  §  40.  P.  S.  185,  §  37.  R.  L.  191,  §  33. 

1  Section  .34.     This  chapter  shall  not  authorize  the  taking  of  a  person  by  Person  in 

2  WTit  of  habeas  corpus  out  of  the  custody  of  the  United  States  marshal,  or  un'^cdVt'ates 

3  his  deputy,  wlio  holds  him  by  legal  and  sufficient  process  issued  by  any  Tietsi.  i  3. 

4  court  or  magistrate  of  competent  jurisdiction;   but  this  section  shall  not  ^  I  m  \% 

5  affect  the  authority  of  the  supreme  judicial  court  or  of  its  justices,  in 

6  accordance  with  the  provisions  of  the  constitution  of  the  United  States 

7  and  of  the  commonwealth,  to  investigate  and  determine  the  validity  and 

8  legal  effect  of  any  process  which  may  be  relied  on  to  defeat  the  writ,  or 

9  any  other  matter  prop)erly  arising. 

'    ,  personal  liberty. 

1  Section  35.     No  person  shall  be  deprived  of  his  liberty  or  held  in  Personal  ub- 

2  custody  by  any  person  or  in  any  place  against  his  will  or,  if  he  is  a  minor,  "cure'd"' 

3  against  the  will  of  his  parents,  guardian  or  other  person  entitled  to  his  R.^Llm",  §48. 

4  custody,  except  by  due  process  of  law;    but  tJiis  section  shall  not  apply 

5  to  persons  who  have  been  legally  convicted  of  crime  and  are  serving 

6  sentence  therefor. 

1  Section  36.     Whoever  has  reason  to  believe  that  another  person  is  Proceedings 

2  deprived  of  his  liberty  or  held  in  custody  in  violation  of  the  preceding  son°afifbert'y" 

3  section  may  file  a  petition,  on  the  oath  of  the  petitioner,  in  the  pro-  h^^l'.  i9i'.  § «. 

4  bate  court  for  the  county  where  such  person  is  believed  to  be  detained, 

5  stating  his  name,  age  and  general  description,  where,  when  and  under 

6  what  circumstances  he  was  deprived  of  his  liberty,  where  he  is  believed 

7  to  be  detained,  the  name  of  the  person  so  depriving  him  of  his  liberty, 

8  if  known,  the  name  of  his  supposed  custodian  and  any  other  material 

9  facts  and  circumstances. 

1  Section  37.     Upon  the  filing  of  such  petition,  the  court  shall  cause  Notice  to  cus- 

2  notice  to  be  served  upon  all  the  supposed  custodians  or  persons  alleged  im"536,*'5'3. 

3  to  be  detaining  or  liolding  in  custody  said  person,  as  stated  in  said  petition,  ^'  ^'  ^*''  '  ^' 

4  or  as  otherwise  known,  ordering  them  to  appear  before  said  court  at  a 

5  time  and  place  named  therein,  to  be  examined  as  said  court  shall  order; 

6  and  may  cause  said  person  to  be  brought  before  it  for  examination  as 

7  to  his  desire  to  be  released  and  as  to  any  other  relevant  matters. 

1  Section  38.    The  court  may  examine  the  witnesses  separately  and  of"."n"ss'e°s" 

2  may  permit  the  petitioner,  parent,  guardian  or  other  person  entitled  to  iso*'  S36.  M. 

3  the  custody  of  a  person  deprived  of  his  liberty,  in  person  or  by  counsel, 

4  to  examine  publicly  his  alleged  custodian  as  to  the  condition  of  such  per- 

5  son  and  the  place  where  he  is  detained  or  held  in  custody;  and  may  also 

6  examine  separately  and  -npart,  or  piiljlicly,  such  person,  and  may  make 
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orders  for  his  release  or  permitting  correspondence  or  personal  interviews  7 
between  him  and  his  friends  or  relatives,  and  may  modify  its  orders  upon  8 
notice  to  the  parties.  " 


Probate  court 
may  request 
the  district 
attorney  to 
conduct  exam- 
ination, etc. 
1894,  536,  §  5. 
R.  L.  191,  §52, 


Section  39.  The  probate  court  may  request  the  district  attorney 
for  the  district  where  it  is  held  to  attend  the  examination  under  the 
preceding  section,  and  to  conduct  or  assist  in  conducting  the  examina- 
tion. If  the  court  is  unable  to  obtain  satisfactory  information,  or  to 
satisfactorily  determine  the  questions  involved  or  to  furnish  proper  re- 
lief, it  shall  notify  the  district  attorney,  who  may  institute  proceedings 
under  sections  one  to  thirty-four,  inclusive,  or  such  other  proceedings  as 
the  case  may  require.  The  provisions  of  said  sections  shall  apply  to  all 
proceedings  under  the  four  preceding  sections  so  far  as  appropriate. 


R.  l:  i9i',  5  53.  attorney,  be  paid  by  the  county  where  such  person  is  detained,  if  the 
petitioner  is  not  able  to  pay  them. 


Payment  of  SECTION  40.     The  fccs  for  the  service  of  process  and  notices  and  for     1 

reguiaTed.         summoning  witnesses  shall,  upon  the  approval  of  the  court  or  district    2 

1894.536.  §6.  f  -,    ,  ,,  ^ i 1 :,,    J.,4.„:.,„J      IP    +U„       3 

4 


CHAPTER    249. 

AUDITA  QUERELA,  CERTIORARI,  MANDAMUS  AND  QUO  WARRANTO. 

Sect. 


AUDITA    QUERELA. 

1.  Writ  of  audita  querela. 

2.  Damages,  etc. 

3.  Release  from  imprisonment. 

CERTIORARI. 

4.  Petition,  writ,  decree  and  costs. 

MANDAMUS. 

5.  Writ  of  mandamus. 


Sect. 

quo  w.\rranto. 

6.  Application  for  information  in  nature  of 

quo  warranto. 

7.  Hearing  on  application,  etc. 

8.  Injunction. 

9.  Attorney  general  may  intervene. 

10.  Judgment. 

11.  Respondent's  costs. 

12.  Informations   against  persons  holding 

public  office,  etc. 

13.  Effect  of  chapter. 


Writ  of  audita 
querela. 
1780,  47.  § 
3,  10  11. 
R.  S.  112, 
§§  1-4,  6. 
G.S.  145, 
§§  1-4. 
P.  S.  186, 
§§  1-3,  6. 
R.  L.  192, 
10  Mass.  101. 
17  Mass.  153. 
5  Met.  228. 


ll, 


§1. 


AUDITA   QUERELA. 

Section  1.  The  WTit  of  audita  querela  for  the  purpose  of  preventing, 
setting  aside  or  annulling  any  proceedings  upon  a  judgment  or  execution 
shall  be  sued  out  of  and  be  returnable  to  the  court  in  which  the  judgment 
was  rendered.  It  shall  be  sued  out  and  served  like  an  original  writ,  the 
forms  of  process  shall  be  the  same  as  those  heretofore  established  and 
used  in  the  commonwealth,  the  proceedings  so  far  as  appropriate  shall 
be  the  same  as  in  personal  actions  and  the  court,  after  the  writ  has  been 
sued  out,  may  issue  an  injunction. 

100  Mass.  244. 
151  Mass.  390. 
161  Mass.  327. 


11  Cush.  35. 
7  Gray,  206. 
11  Gray,  380. 


13  Gray,  1. 
9  Allen,  572. 

14  Allen,  172. 


215  Mass.  72. 
223  Mass.  467. 


Damages,  etc.  SECTION  2.     If  the  plaintiff  prevails  upon  a  writ  sued  out  to  set  aside  1 

R.  s.'ii2,  §5.  or  annul  proceedings  upon  an  execution,  he  shall  recover  the  damages  2 

p.  I.  ill:  I  i.  sustained  by  said  proceedings,  and  the  judgment  upon  the  audita  querela  3 

R.  L.  192,  §  2.  ^j^^jj  ^^  ^  ^^^  ^^  ^^^  ^^j^gj.  g^jjtjon  thereafter  brought  for  the  same  (iamages.  4 
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1  Section  3.     If  the  plaintiff  is  imprisoned  on  the  execution  or  other  Release  from 

2  process  complained  of,  the  court  may  release  him  upon  his  giving  bond  i'78™47.Ti2. 

3  to  the  defendant  in  such  sum  as  the  court  orders,  with  two  or  more  sgrlo.''' 

4  sureties  approved  by  the  court,  conditioned  that  if  final  judgment  upon  j'j  f  •J'"'' 

5  the  audita  querela  is  rendered  for  the  defendant,  he  will,  within  thirty  r  l  \m' \  3 

6  days  thereafter,  surrender  himself  to  the  jailer  or  other  officer  by  whom 

7  he  was  imprisoned  to  be  detained  in  custody  under  the  former  execution 

8  or  process  or  shall  within  that  time  pay  the  amount  due  on  the  former 

9  execution  or  process,  with  the  costs.    If  the  plaintiff'  so  surrenders  him- 

10  self,  he  shall  be  in  custody  under  the  execution  or  other  process  on  which 

11  he  was  imprisoned  as  if  the  writ  had  not  been  sued  out. 

CERTIORARI. 

1  Section'  4.     A  petition  for  a  writ  of  certiorari  to  correct  errors  in  Petition,  writ. 

2  proceedings  which  are  not  according  to  the  course  of  the  common  law  costT  """^ 

3  may  be  presented  to  a  justice  of  the  supreme  judicial  court,  and  he  may,  I'jIi-VI.' 

4  after  notice,  hear  and  determine  the  same.    The  writ  shall  not  be  issued  Jf ^|'  }J|- 

5  unless  the  petition  therefor  is  presented  within  six  years  next  after  the  i^^7o'"\-j-9' 

6  proceedings  complained  of.    It  may  be  issued  from  the  clerk's  office  in  isvaisss! 

7  any  county  and  shall  be  returnable  as  the  court  orders.    The  court  at  §§7-12." 

8  any  time  after  the  petition  is  presented  may  impose  costs  upon  any  1902,  .544,' §  27. 

9  party,  may  issue  an  injunction  and  may  order  the  proceedings  brought  tM.'^'''  ^''^' 

10  up;  and,  after  they  are  brought  up,  may  quash  or  affirm  them,  or  may  }\ier*'i22^^' 

11  make  such  order,  judgment  or  decree  as  law  and  justice  may  require.         ^  ^'""-  2^°- 

10  Met.  217.  1 19  Mass.  556.  171  Mass.  338. 

8  Cush.  529.  122  Mass.  290.  172  Mass.  28. 

2  Allen,  463.  132  Mass.  42.  176  Mass.  22. 

S  Allen,  13.  134  Mass.  313.  180  Mass.  288. 

.6  Allen,  131.  143  Mass.  589.  181  Mass.  6,  432, 

98  Mass.  491.  144  Mass.  352.  463. 

103  Mass.  120.  146  Mass.  298,  403.  183  Mass.  42.  119. 

112  Mass.  206,  218.  147  Mass.  455.  198  Mass.  584. 

113  Mass.  52.  153  Mass.  161,  205  Mass.  94. 

114  Mass.  583.  154  Mass.  395.  209  Mass.  316. 

116  Mass.  73,  84,  155  Mass.  467.  213  Mass.  17. 
87.  189,  193.  160  Mass.  282.  222  Mass.  542. 

117  Mass.  563.  166  Mass.  399.  255  Mass.  5. 

118  Mass.  561.  168  Mass.  239.  267  Mass.  343. 

MANTJAMUS. 

1  Section  5.     A  petition  for  a  writ  of  mandamus  may  be  presented  to  writ  of 

2  a  justice  of  the  supreme  judicial  court,  and  he  may,  after  notice,  hear  isTl^Ts,^' 

3  and  determine  the  same.     Upon  the  return  of  the  order  of  notice,  the  i852!li\'2, 

4  person  required  to  appear  shall  file  an  an.swer  showing  cause  why  the  a^lYs. 

5  writ  should  not  issue,  and  the  petitioner  may  traverse  any  material  llyg^^ 

6  facts  alleged  in  the  answer  or  may  demur  thereto.    The  court  may  re-  ?;f^if|' 

7  quire  a  third  person  who  has  or  claims  a  right  or  interest  in  the  subject  R  l.  192,  §  5. 

8  matter  to  appear  and  answer  and  to  stand  as  the  real  party.     If  the  193  MasI:  seg! 

9  petitioner  prevails,  his  damages  shall  be  assessed  and  judgment  shall  be  \l&  liTsl:  lli'. 

10  rendered  therefor,  with  costs,  and  for  a  peremptory  writ  of  mandamus;  i29Mass:2oo; 

11  otherwise,  the  party  answering  shall  recover  costs  of  the  petitioner.    No  236Mass  336. 

12  action  shall  be  maintained  for  a  false  answer.    All  wTits  and  processes  ^  j'^^  ||°- 

13  may  be  issued  from  the  clerk's  office  in  any  county  and  shall  be  return-  270  Massl  iss! 

14  able  as  the  court  orders. 


QUO    WARRANTO. 

1  Section  6.     A  person  whose  private  right  or  interest  has  been  injured  f^^'^nform"- 

2  or  is  put  in  hazard,  by  the  exercise  of  a  franchise  or  privilege  not  conferred  ''"" '"  ""'"■■e 

3  by  law,  hy  a  private  corporation  or  by  persons  claiming  to  be  a  private  ranto. 
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QUO    WARRANTO. 


[Chap.  249. 


1851.  233, 
§§55,  56. 

1852.  312, 
§H2,  43. 


corporation,  whether  he  is  a  member  of  such  corporation  or  not,  may  4 
apply  to  a  justice  of  tlie  supreme  judicial  court  in  any  county  for  leave  to  5 
file  an  information  in  the  nature  of  a  quo  warranto.  6 


G.  S.  145,  §§  IB,  17. 

1871,  360. 

P.  S.  186,  §§  17,  18. 

R.  L.  192,  §  0. 

9  Cush.  596. 

1  Gray,  340. 

3  Gray,  116. 


5  Allen,  221. 
103  Mass.  138. 
126  Mass.  300. 
128  Mass.  308. 

132  Mass.  174. 

133  Mass.  538. 


148  Mass.  285. 

149  Mass.  436. 
163  Mass.  446. 

109  Mass.  229.  534. 
170  Mass.  71. 
194  Mass.  280. 


197  Mass.  194. 
236  Mass.  564. 

260  Mass.  239. 

261  Mass.  125. 
266  Mass  101. 
1  Op.  A.  G.81, 


Hearing  on 
application, 
etc. 

1851,233, 
§§57,  58,63. 
1852,  312, 
§§44,  45,  49. 
G.  S.  145, 
§§  18,  19. 
P.  S.  186, 
§§  19,20. 
R.  L.  192,  §  7. 
266  Mass.  101. 


Section  7.     The  court  shall  give  a  summary  hearing  and  if  it  appears  1 

that  there  is  probable  cause  to  believe  that  the  respondent  has  exercised  2 

a  franchise  or  privilege  not  conferred  by  law,  whereby  the  private  right  3 

or  interest  of  the  complainant  has  been  injured  or  is  put  in  hazard,  shall  4 

grant  leave  to  file  the  information,  which  shall  be  filed  in  the  county  5 

where  the  respondent  has  its  principal  place  of  business.    A  copy  of  the  6 

information,  with  an  order  of  notice  returnable  and  to  be  served  when  7 

and  as  it  directs,  shall  be  served  on  the  respondent  and  on  the  attorney  8 

general.  9 


Section  8.     If  leave  is  given  to  file  such  information,  the  court,  at     1 


Injunction. 

1851,  233,  §  59.  »Ji:>v. J-iuii    u.        xi    n.tm_    »o    g. 

G  *!'  145'  §  2o;  ^ny  time  before  final  judgment,  may  issue  a  writ  of  injunction  restraining    2 

S  ?•  \*„®o  K'^}'  the  respondent  from  exercising  the  franchise  or  privilege  in  question  until     3 

the  further  order  ot  the  court.  4 


Attorney 
general  may 
intervene. 
1851,  233,  §  63 
1852    '    '    '     ' 

P.'s.'l86,  §22 
R.  L.  192,  §  9 


Section  9.     If  the  attorney  general  believes  that  there  has  been  a  1 

usurpation  of  a  franchise  or  privilege  not  conferred  by  law,  he  may  inter-  2 

145'  §  ■'i'  '^^ri^'  control  the  subsequent  proceedings  and  demand  a  judgment  of  3 

fine  and  forfeiture,  and  the  complainant  shall  no  longer  be  liable  for  4 

costs.    The  court  shall  enter  judgment  according  to  the  principles  of  the  5 

common  law.  6 


Judgment. 
1S51,  233.  §  60. 
1852,  312.  §  47. 
G.  S.  145,  §  22. 
P.  S.  186,  §  23. 
R.  L.  192,  §  10. 
266  Mass.  101. 


Section  10.  If  the  attorney  general  does  not  intervene,  and  the  court 
finds  that  the  .respondent  has  exercised  a  franchise  or  privilege  not  con- 
ferred by  law,  judgment  of  forfeiture  shall  not  be  entered,  but  judgment 
shall  be  entered  that  the  corporation,  or  the  persons  claiming  to  be  such, 
be  perpetually  excluded  from  the  exercise  of  such  franchise  or  privilege, 
and  that  the  directors,  managers  or  agents,  guilty  of  the  usurpation,  pay 
the  costs  of  the  complainant. 


Respondent's 
costs. 
1851.233, 
§§61,  62. 


Section  11.     If  the  court  finds  that  the  respondent  has  not  exercised     1 
a  franchise  or  privilege  not  conferred  by  law,  he  shall  recover  costs.  2 

1852,  312,  §  48.  G.  S.  145.  §  23.  P.  S.  186,  §  24.  R.  L.  192,  §  11. 


Informations 
against  per- 
sons holding 
public  office, 

1899,  376. 
R.  L.  192.  §  12. 
163  Mass.  446. 
225  Mass.  372. 


Section  12.     The  supreme  judicial  court  shall  have  jurisdiction  of  1 

informations  in  the  nature  of  quo  warranto  filed  by  the  attorney  general  2 

against  a  person  holding  or  claiming  the  right  to  hold  an  office  or  em-  3 

ployment,  the  salary  or  compensation  of  which  is  payable  by  the  com-  4 

monwealth,  a  county,  city  or  town.  5 

260  Mass.  294. 


dfap'^t'e?^  Section  13.     This  chapter  shall  not  affect  the  duty  of  the  attorney 

1851,  233,  §  64.  general  to  proceed  in  all  cases  in  which  he  might  otherwise  act. 

1852,  312,  §  50.  R.  L.  192,  §  13.  167  Mass.  424. 

G.  S.  145,  §  24.  3  Gray,  116.  170  Mass.  71. 

P.  S.  186,  5  25. 


Chap.  250.] 


WRITS   OF  ERROR,   ETC. 
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CHAPTER    250 


WRITS  OF  ERROR,  VACATING  JUDGMENT,  WRITS  OF  REVIEW. 


Sect. 

writs  of  error. 

1.  Writs  of  error. 

2.  Proceedings. 

CIVIL    C.iSES. 

3.  Judgments  reviewable  on  writ  of  error. 

4.  Judgments  not  reviewable  on   writ  of 

error. 

5.  Limitation  of  time  for  writ  of  error. 

6.  Stay  of  execution. 

7.  Filing  of  bond,  and  its  effect. 

8.  Costs  and  damages. 

CRIMINAL    CASES. 

9.  Judgments  reviewable  on  writ  of  error. 

10.  Venue  of  writ. 

11.  Writ  of  error  in  capital  case. 

12.  Proceedings    upon    reversal    of    judg- 

ment. 

13.  Validity  of  conviction  not  aflfected  by 

age. 

V.VCATING    jnDGMENT. 

14.  Vacating  judgment. 

15.  Petition  to  vacate  judgment. 


Sect. 

16.  Order  of  notice  and  supersedeas. 
Bond. 
Judgment    vacated    without    security, 

when. 
Terms  on  petitioner. 
Discharge  of  attachment,   bond,  etc., 
after  judgment  vacated. 


17. 
IS. 


WRITS    OF    REVIEW. 

21.  Writ  of  review  as  of  right. 

22.  Writ  of  review  upon  petition. 

23.  Order  of  notice  and  supersedeas. 

24.  Bond. 

25.  Supersedeas  without  security,  when. 

26.  Terms. 

27.  Writ  of  review,  how  and  when  sued  out. 

28.  Form  of  writ  of  review. 

29.  Service  of  wTit. 

30.  Attachment  on  writ. 

31.  Procedure  upon  joinder  of  issue. 

32.  Procedure  upon  non-joinder  of  issue. 

33.  Judgment  upon  review. 

34.  Costs. 

35.  Procedure  in  replevin,  etc. 

36.  One  of  several  defendants  may  review. 


WRITS   OF   ERROR. 


Writs  of  error  in  civil  and  criminal  cases  shall  issue  as  of  R''s'n2^"°[5 


1  Section  1. 

2  course  from  and  be  returnable  to  and  be  heard  and  determined  by  the  Sf/iy  1/ 

3  supreme  judicial  court. 

R.  L.  193,  §  1.  235  Mass.  304, 


1  Section  2.     The  proceedings  upon  writs  of  error,  as  to  the  assign-  Proceedings. 

2  ment  of  errors,  the  scire  facias,  pleadings,  judgment  and  all  other  matters  a',  s.  ue.  §  is 

3  not  expressly  provided  for,  shall  be  according  to  the  course  of  the  com-  r.l.'im,V2^. 

4  mon  law  as  modified  by  practice  and  usage  in  the  commonwealth  and  s^Met.  334 

5  by  the  general  rules  of  the  supreme  judicial  court. 

170  Mass.  152.  206  Mass.  408.  252  Mass.  224.  263  Mass.  440. 


Mass.  194. 
16S  Mass.  297. 


CIVIL   CASES. 


1  Section  3.     A  judgment  in  a  civil  action  may  be  re-e.xamined,  re-  Judgments 

2  versed  or  affirmed  upon  a  writ  of  error  in  the  county  where  it  was  o^wrirof" 

3  rendered  for  any  error  in  law  or  in  fact,  except  as  hereinafter  provided,  r'^s^^'82,  §  20. 

4  If  the  judgment  is  reversed,  such  judgment  shall  be  rendered  as  the  g  *s.' i46,S*2. 

5  court  below  should  have  rendered. 


p.  S.  187.  §  2. 
R.  L.  193.  §  3. 
10  Met.  172. 
SCush.  610. 


10  Gush.  415. 
9  Gray,  311. 
4  .Mien.  94. 
152  .Mass.  585. 


154  Mass.  157. 

155  Mass.  86. 
164  Mass.  239. 
253  Mass.  122,  172. 


260  Mass.  369. 
263  Mass.  440. 

272  Mass.  417. 

273  Mass.  225. 
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[Chap.  250. 


Judgments  not 
reviewable  on 
writ  of  error. 
R.  S.  100,  §  24. 
.1851,233, 
§§114,115. 
1852,  312, 
§§  77,  78. 
G.  S.  146, 
§§3,4. 
P.  S.  187, 
R.  L.  193. 
3  Met.  372. 
7  Met.  590. 
13  Grav.  392. 
171  .Mass.  563. 


§3. 
§4. 


Section  4.     A  judgment  in  a  civil  action  shall  not  be  reversed  on  a  1 

writ  of  error  for  error  arising  upon  a  plea  or  answer  in  abatement  or  for  2 

a  defect  of  form  which  might  by  law  have  been  amended :  nor  by  reason  3 

of  a  mistake  relative  to  the  venue  of  the  action;   nor  because  the  judg-  4 

ment  is  not  in  conformity  with  tlie  pleadings,  if  it  is  in  conformity  with  5 

the  verdict;    nor  for  any  error  in  law  if  the  defendant  appeared  and  a  6 

verdict  was  rendered,  unless  it  occurred  after  verdict.     This  section  7 

shall  not  prevent  either  party  from  assigning  an  error  affecting  the  8 

jurisdiction  of  the  court.  9 

176  Mass.  48.  206  Mass.  408.  253  Mass.  464. 


Limitation  of 
time  for  writ 
of  error. 
1805.  35. 
R.  S.  112, 
§§  19.  20. 
G.  S.  146, 
§§5,  6. 
P.  S.  187,  5  4. 


Section  5.     A  judgment  in  a  civil  action  shall  not  be  reversed  upon  1 

a  writ  of  error,  unless  the  writ  is  sued  out  within  si.x  years  after  the  entry  2 

thereof;    but  if  an  action  of  contract  or  writ  of  scire  facias  has  been  3 

brought  thereon,  the  writ  of  error  may  be  sued  out  within  six  years  after  4 

the  bringing  of  such  action  or  writ.  5 

R.  L.  193,  §  5. 


.Stay  of 
execution. 
R.  S.  112, 
§§11.  12. 
G.  S.  146, 
§§7,8. 

P.  S.  187,  §  5. 
R.  L.  193.  §  6. 
1  Mass.  156. 


Section  G.     A  writ  of  error  shall  not  stay  or  supersede  the  execution,  1 

unless  the  plaintiff"  in  error  or  a  person  in  his  behalf  gives  bond  to  the  2 

defendant,  with  one  or  more  sureties,  conditioned  that  the  plaintiff'  shall  3 

prosecute  his  writ  to  effect,  and  shall  pay  and  satisfy  such  judgment  as  4 

may  be  rendered  thereon.    The  sufficiency  of  the  sureties  and  the  amount  5 

of  the  bond  shall  be  determined  by  a  justice  of  the  supreme  judicial  6 

court  or  by  the  clerk  from  whose  office  the  writ  issued.  7 


Section  7.     Such  bond  shall  be  filed  in  the  clerk's  office  for  the  use     1 


Filing  of  bond, 
and  its  effect. 

G  1  146'  1 9^'  ^^  ^^^  defendant  in  error  and  no  execution  shall  be  thereafter  issued  upon    2 
p.  s.  187,'  §  6.    the  judgment  while  the  writ  of  error  is  pending.    If  execution  has  been    3 
already  issued,  the  clerk  shall  make  an  entry  of  the  issuing  of  the  writ  of 
error  and  of  the  filing  of  the  bond,  and  issue  a  certificate  thereof;   and, 


R.  L.  193,  §  7. 


after  notice  of  such  entry  to  the  officer  holding  the  execution,  all  further 
proceedings  thereon  shall  be  stayed. 


4 
5 
6 
7 


Costs  and 
damages. 
R.  S.  112,  §  14. 
G.  S.  146,  §  10. 
P.  S.  187.  §  7. 
R.  L.  193,  §  8. 
1  Mass.  81. 
208.  411,  443. 
4  Mass.  436. 


Section  8.  The  prevailing  party  shall  be  entitled  to  costs,  and,  if 
the  judgment  is  affirmed,  the  court  shall  award  to  the  defendant  in  error 
damages  for  his  delay  at  a  rate  of  not  less  than  six  nor  more  than  twelve 
per  cent  a  year  on  the  amount  recovered  by  the  former  judgment,  and 
may  award  him  double  costs. 

6  Mass.  4. 


CRIMINAL   CASES. 

r"vifwlbieon        SECTION  9.     A  judgment  in  a  criminal  case  may  be  re-examined  and 
rs32,°i3o'T'5.    reversed  or  affirmed  upon  a  writ  of  error  for  any  error  in  law  or  in  fact. 

R.  S.  82,  §  31.  G.  S.  146.  §  11.  3  Cash.  212.  252  Mass.  224. 

1840,  87,  §  4.  P.  S.  187.  §  8.  158  Mass.  164.  260  Mass.  369. 

1842,  54.  R.  L.  103,  §  9.  188  Mass.  443.  271  Mass.  21. 


Section  10.     Writs  of  error  in  such  cases  may  be  brought  at  any  time 


^'enue  of  writ. 
1842,  54, 

G.  s  H6  §  12  ^fter  judgment  and  may  be  entered  in  any  county.  After  the  writ  has 
R  'l  ws  \%  "^^"^^  returned,  the  court  shall  examine  the  case  without  delay,  but  may 
5  Met.  33'4.     '  adjourn  the  examination  from  time  to  time. 

271  Mass.  21. 


kfcapUaYcMe.       SECTION  11.     A  Writ  of  crror  upon  a  judgment  for  a  capital  crime, 
?§  fgi/g '         murder  in  the  second  degree  or  manslaughter,  or  any  other  felony  made 


Chap.  250.]  v.\c.\tixg  judgment.  3017 

3  subject  to  sections  thirty-three  A  to  thirty-three  G,  inclusive,  of  chapter  g.  s.  un. 

4  two  hundred  and  seventy-eigiit  as  pro\'ided  in  section  thirty-one  of  said  p^s^lsf; 

5  chapter,   shall   not  issue,  unless  allowed   by   a  justice  of  the  supreme  r^  h7lii,  §  u 

6  judicial  court  after  notice  to  the  attorney  general  or  other  attorney  for  the  \ll^'  jlg  I  f 

7  commonwealth ;  but  a  writ  of  error  u])on  a  judgment  in  any  other  criminal  ,;6'  ^'"8"'  12/ 

8  case  shall  issue  as  of  course,  but  it  sliall  not  stay  or  delay  the  execution  of  "" 

9  the  judgment  or  sentence,  unless  by  an  express  order  of  a  justice  of  the 
ID  supreme  judicial  court,  who  may  make  a  further  order  for  the  custody  of 
11  the  plaintiff  in  error  or  for  releasing  him  on  bail. 

1  Section  12.     If  a  final  judgment  is  reversed  by  reason  of  error  in  the  Proceedings 

2  sentence,  such  judgment  shall  be  rendered  in  the  case  as  the  court  below  oF^dgmenT' 

3  should  have  rendered,  or  it  may  be  remanded  for  that  purpose  to  said  Ittf/^*:  ^^' 

4  court.    If  the  plaintiif  in  error  is  discharged,  the  costs  shall  be  paid  by  5^5  fe  "7' 

5  the  county  where  he  was  convicted. 

p.  S.  1.S7,  §§  13,  14.  167  Mass.  11.  271  Mass.  21. 

R.  L.  las.  §  12.  172  Mass.  264.  177  U.  S.  155. 

1  Cush.  302.  224  Mass.  39.  1  Op.  A.  G.  459. 

107  Mass,  194.  240  Mass.  465. 

1  Section  13.     Upon  a  writ  of  error  or  other  proceeding  to  reverse  or  validity  of 

2  avoid  a  conviction  of  a  crime  or  to  obtain  the  discharge  of  a  person  who  affected"by°a°ge. 

3  is  held  in  custody  thereunder,  the  fact  that  he  was  under  the  age  of  seven-  ^^t  Itf.  §  13. 

4  teen  at  the  time  of  the  conviction  shall  not  affect  the  validity  of  the  271  Mass  If' 

5  conviction  nor  entitle  the  person  to  be  discharged. 

vacating  judgment. 

1  Section  14.     If  final  judgment  has  been  rendered  in  a  civil  action,  vacating 

2  the  court  in  which  it  was  entered  may,  within  three  months  thereafter,  i87l"33.'' 

3  if  the  execution  has  not  been  satisfied  in  whole  or  in  part,  vacate  it,  upon  fsgl,  sle.^  33. 

4  the  motion  in  writing  of  the  prevailing  party,  and  dispose  of  the  case  as  r^'l'.  193. 1 14. 

5  if  it  had  not  been  entered.    Such  motion  shall  be  filed  in  the  case  and,  J^f  tiass  is 
.  6  except  by  special  order  of  the  court,  no  bond  shall  be  recjuired. 

151  Mass.  321.  226  Mass.  14.  239  Mass.  414.  263  Mass.  440 

154  .Mass.  157.  235  Mass.  304.  242  Mass.  20.  269  Mass.  325 

152  Mass.  443.  236  Mass.  225.  246  Mass.  185.  272  Mass.  43. 

1  Section  1.5.     If  a  final  judgment  has  been  entered  and  the  execution  Petition  to  va- 

2  has  not  been  satisfied  in  whole  or  in  part,  either  party,  or  any  one  or  more  1873!  33^"'^°'' 

3  of  several  plaintiffs  or  defendants,  within  one  year  thereafter  may  file  uii'is^ 

4  in  the  court  in  which  such  judgment  was  rendered  a  petition  to  vacate  }ig|;  234';  §  1^' 

5  it.    In  the  supreme  judicial  or  the  superior  court,  the  petition  shall  be  ui^Ma'ag' Jo'^' 

6  filed  in  the  county  where  the  judgment  was  entered. 

151  Mass.  321.  1S7  Mass.  468.  241  Mass.  582.  269  Mass.  173, 

155  Mass.  581.  210  .Mass.  578.  242  Mass.  20.  325 

158  Mass.  381.  223  Mass.  489.  244  Mass.  460.  271  Mass  79 

165  Mass.  23S.  233  Mass.  485.  245  Mass.  128.  272  Mass    19,  43. 

171  Mass.  292.  239  Mass.  414.  252  Mass.  423.  273  Mass.  125 

175  Mass.  558.  240  Mass.  46.  261  Mass.  261. 

1  Section  16.     The  court  may  thereupon  order  notice  thereof  return-  Order  of  notice 

2  able  at  such  time  and  to  be  .served  in  such  manner  as  it  may  direct,  and  s^dea"""" 

3  may  issue  a  stay  or  supersedeas  of  an  execution  issued  on  such  judgment  p'^i^iii,  §  is. 

4  and  an  order  for  a  return  thereof  with  a  certificate  of  the  proceedings  {Igl'laf'  fj*- 

5  thereon.    Upon  the  hearing  of  such  petition,  the  court  may  vacate  such  '^gV^^'  *  '''■ 

6  judgment,  and  dispose  of  the  case  as  if  the  judgment  had  not  been  "i  Masl.'  292.' 

7  entered. 

239  Mass.  414.  244  Mass.  460.  269  Mass.  173.  325. 

242  .Mass.  20.  252  Mass.  423.  272  Mass.  19,  43. 
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Bond. 
1875,  33. 
P.  S.  187, 
5§  19,39. 
1888.  405, 
1893,  396, 
1895,  234, 
R.  L.  193, 
148  Mass. 
151  Mass. 
156  Mass. 
161  Mass. 
179  Mass. 
187  Mass. 
231  Mass. 

239  Mass. 

240  Mass. 
242  Mass. 
244  Mass. 
269  Mass. 
325. 

272  Mass. 
43. 


§3. 

§33. 

§4. 

§17. 

596. 

321. 

359. 

301. 

107. 

468. 

409. 

414. 

240. 

20. 

460. 

173, 

19, 


Section  17.     Except  as  hereinafter  provided,  the  petitioner  shall,  1 

before  judgment  is  vacated  under  such  petition  and  before  execution  2 

is  stayed  or  superseded,  give  bond  to  the  adverse  party  with  security  .3 

approved  by  the  court,  conditioned,  if  the  obligor  is  the  prevailing  party,  4 

that  if  final  judgment  shall  be  thereafter  rendered  for  the  obligee,  the  5 

obligor  shall  pay  his  costs  and,  if  the  obligee  is  the  prevailing  party,  that  6 

if  the  judgment  is  not  vacated  on  said  petition,  the  obligor  shall  satisfy  7 

said  judgment  and  all  costs  accrued  on  any  execution  issued  thereunder,  8 

and  that  if  it  is  so  vacated,  he  shall  satisfy  the  execution  that  shall  issue  9 

in  favor  of  the  obligee  on  any  judgment  thereafter  rendered  in  said  10 

action,  or  if  a  special  judgment  shall  be  entered  in  favor  of  the  obligee  in  11 

accordance  with  section  twenty-six  of  chapter  two  hundred  and  thirty-  12 

five,  he  will  pay  to  the  plaintiff  within  thirty  days  after  the  entry  of  13 

such  judgment  the  amount  for  which  it  shall  be  entered.  14 


Judgment  va- 
cated without 
security,  when. 
1882,  249. 
1895,  234,  §  5. 
R.  L.  193,  §  18. 
187  Mass.  468. 
231  Mass.  409. 
244  Mass.  460. 
269  Mass.  325. 
272  Mass.  19, 
43. 


Section  18.  If  the  petitioner  had  no  actual  knowledge  before  the 
judgment  was  entered  that  the  action  was  pending  against  him  and 
there  was  no  attachment  of  property  in  the  original  action,  the  judgment 
may  be  vacated  and  the  execution  stayed  or  superseded  without  se- 
curity; but  if  there  was  such  attachment,  the  amount  of  the  bond  shall 
be  fixed  at  the  actual  value  of  the  property  attached,  as  agreed  upon  by 
the  parties  or  as  determined  by  the  court  upon  a  summary  hearing  after 
notice  to  the  adverse  party. 


Terms  on 
petitioner. 
1875,  33. 


Section  19.     The  court  may  impose  costs  or  terms  upon  either  party     1 
to  a  motion  or  petition  to  vacate  a  judgment.  2 


p.  S.  187,  §  19. 
1895,  234,  §  6. 


R.  L.  193,  §  19. 
244  Mass.  460. 


269  Mass.  325. 
272  Mass.  19,  43. 


Discharge  of 
attachment, 
bond,  etc., 
after  judgment 
vacated? 
1875,  33. 
P.  S.  187,  §  20. 
1895,  234,  §  7. 
R.  L.  193,  §  20. 
161  Mass.  301. 
226  Mass.  14. 
244  Mass.  460. 
269  Mass.  325. 


Section  20.     The  liability  upon  an  attachment  made,  bond  given  or  1 

bail  taken  in  the  original  action  shall  not  continue  after  the  original  2 

judgment  has  been  vacated,  except  that  if  a  judgment  is  vacated  under  3 

section  fourteen  within  thirty  days  after  the  entry  thereof,  such  liability  4 

shall,  if  a  subsequent  judgment  is  rendered,  continue  during  such  time  5 

thereafter  as  it  would  have  continued  upon  the  original  judgment  had  (3 

it  not  been  vacated.  7 

272  Mass.  19,  43. 


WRITS    OF    REVIEW. 

Hmh  iTt™"  Section  21.  If  judgment  is  rendered,  as  provided  in  chapter  two 
1758-9,  lo',  §  8.  hundred  and  twenty-seven,  upon  the  default  of  a  defendant  upon  whom 
1817!  S5.  service  has  not  been  made  by  reason  of  his  being  out  of  the  commonwealth 

R.  s.'92.  §4;  or  by  reason  of  his  residence  being  unknown,  he  may,  within  one  year 
G.' 8^.146,  §20.  after  the  judgment,  as  of  right  and  without  any  petition  therefor,  take 
1*89^5, 2M,\8'.'  a  writ  of  review  out  of  the  court  in  which  the  judgment  was  rendered. 


R.  L.  193,  §  21. 
3  Gray,  508. 


4  Allen,  94. 
104  Mass.  367. 


165  Mass.  238. 


^on  petftTon"  Section  22.  After  the  entry  of  final  judgment  in  a  civil  action,  the 
gjgL.^is2,  §1;  court  in  which  the  judgment  was  entered  may,  upon  petition,  grant  a 
i7oi-2,  6^  §  1.  -^^-i-it  of  review.  If  judgment  was  rendered  in  the  absence  of  the  petitioner 
1756^7',  2s;  §  1.  and  without  his  knowledge,  the  petition  shall  be  filed  within  one  year 
1788:  u;  ^^'     after  the  petitioner  first  had  notice  of  the  judgment;   otherwise,  within 

§§  1-3. 
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6  one  year  after  the  judgment  was  rendered.     In  the  supreme  judicial  §§^2,'3.^' 

7  or  the  superior  court,  the  petition  shall  be  filed  in  the  county  where  the  '*'^'  ^^■ 

8  judgment  was  entered. 

1822.61.  10  Gray,  92.  151  Mass.  17. 

R.  S.  92,  §  5;  S  .\llcn.  23,  568.  155  Mass.  581. 

99.  §§  18-20,  26-28.  104  Mass.  367.  157  Mass.  306. 

1852,  126.  106  Mass.  514.  164  Mass.  239. 

G.  S.  146,  5§21,  24.  Ill  Mass.  281.  165  Mass.  234,  238. 

P.  S.  187.  §§  22,  25.  114  Mass.  54.  169  Mass.  157. 

1893,  396,  5  33.  116  Mass.  313.  170  Mass.  360. 

1895,  234.  5  9.  117  Mass.  291.  182  Mass.  443. 

R.  L.  193,  §  22.  126  Mass.  523.  218  Mass.  495. 

1917,  326.  135  Mass.  122.  220  Mass.  137. 

14  Mass.  360.  136  .Mass.  416.  235  Mass.  114. 

19  Pick.  60.  140  .Mass.  421.  242  Mass.  302. 

1  Met.  288.  146  Mass.  465.  251  Mass.  547. 

3  Gray,  136,  415.  147  .Mass.  240.  205  U.  S.  141. 

1  Sectkix  23.     After  the  filing  of  the  petition  for  a  writ  of  review,  the  Order  of 

2  court  may  order  notice  thereof  returnable  at  such  time  and  to  be  served  supMsedeas. 

3  in  such  manner  as  it  directs,  and  may  issue  a  stay  or  supersedeas  of  an  \lllzl\  J's,  1 1. 

4  execution  on  such  judgment  and  an  order  for  the  return  thereof  to  the  qs  h6S^22 

5  court  with  a  certificate  of  the  proceedings  thereon. 

1875,  33.  P.  S.  187,  5§  18,  23.  1895,  234,  §  10.  R.  L.  193,  §  23. 

1  Section  24.     Except  as  hereinafter  provided,  the  petitioner  for  a  Bond. 

2  writ  of  review  shall,  before  execution  is  stayed  or  superseded,  give  bond  175II2!  13,  §  1! 

3  to  the  adverse  party  with  security  approved  by  the  court,  conditioned  5§*f;|.®i. 

4  that  if  a  writ  of  review  is  not  granted  the  obligor  shall  satisfy  the  judg-  J*'|'  ^|- 

5  ment  originally  entered  and  all  costs  accrued  on  any  execution  issued  §§  12, 22, 23 

6  thereon,  and  that  if  a  writ  of  review  is  granted,  he  will  forthwith  prose-  1875, 33-,' 

7  cute  a  review  to  final  judgment  and  will  satisfv  such  execution  as  mav  be  p.'s.  i87, 

8  issued  against  him  on  the  review,  or  if  a  special  judgment  shall  be  entered  i888,'405,  s  3. 

9  against  him  under  section  twenty-six  of  chapter  two  hundred  and  thirty-  ^^l[  ig|;  |  H] 

10  five,  he  will  pay  to  the  plaintiff  within  thirty  days  after  the  entry  of  {"t'leS'ee^' 

11  such  judgment  the  amount  for  which  it  shall  be  entered. 

10s  Mass.  350.  Ill  Mass.  279.  118  Mass.  470.  148  Mass.  562. 

1  Section  25.     If  tlie  petitioner  had  no  actual  knowledge  before  the  supersedeas 

2  judgment  was  entered  that  the  action  was  pending  against  him  and  rity,''whe^n°"' 

3  there  was  no  attachment  of  property  in  the  original  action,  the  execution  Jf^£;  1^3;  |  lf_ 

4  ma\'  be  stayed  or  superseded  without  security;    but  if  there  was  such 

5  attachment,  the  amount  of  the  bond  shall  be  fi.xed  at  the  actual  value  of 

6  the  property  attached,  as  agreed  upon  by  the  parties  or  as  determined 

7  by  the  court  upon  a  summary  hearing  after  notice  to  the  adverse  party. 

8  E.xcept  as  provided  in  this  and  the  preceding  section,  the  execution  shall 

9  not  be  stayed  or  superseded  by  the  writ  of  review. 

1  Section  26.     The  court  may  grant  a  writ  of  review  upon  terms  and  if  ^t'ss'^ii  §  5. 

2  the  review  is  not  granted  may  impose  costs. 

R.  S.  99,  5  24.  1875,  33.  1895,  234,  §  13. 

G.  S.  146,  §  22.  P.  S.  187.  §  19.  R.  L.  193,  §  26. 

1  Section  27.     The  writ  of  review  shall  be  sued  out  within  three  months  writ  of  re- 

2  after  the  order  granting  the  petition;    otherwise,  such  order  and  any  when  sued  out. 

3  stay  or  supersedeas  previously  ordered  in  the  proceedings  shall  be  thereby  nssyl'i?'  ^  ^" 

4  vacated  and  the  original  judgment  shall  be  in  full  force.  ^^  ^'  •^• 

1791,  17,  §§2,  3.  P.  S.  187,  §26.  148  Mass.  562. 

1822,  61.  1895,  234,  5  14.  163  Mass.  528. 

R.  K.  99.  §  2.  R.  L.  193,  §  27.  226  Mass.  126. 
G.  S.  146,  §  25. 
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Form 

I  of  V 

rrit 

of 

review. 

R. 

s. 

99, 

§3. 

G 

s 

146, 

§26. 

P. 

s. 

187, 

§27. 

1895, 

234, 

§  15. 

R. 

L. 

193, 

§28. 

Section  28.  It  shall  not  be  necessary  to  recite  at  length  the  decla-  1 
ration  and  other  proceedings  in  the  original  action,  but  the  form  of  writ  2 
of  review  shall  be  substantially  as  follows:  3 

Summon  A  to  an.swer  B  in  the  review  of  an  action  of  contract  (tort  or  replevin), 
brought  by  said  A  against  said  B,  in  which  action  said  A  by  the  consideration  of 
the  justices  of  our  court,  held  at  C  within  and  for  our  said  county  of  M  on  the 
day  of  ,  recovered  judgment  against  said  B  for  the 

sum  of  dollars,  debt  (or  damages),  dollars,  costs,  which 

judgment  said  B  says  is  wrong  and  erroneous. 

Or  the  former  judgment  may  be  briefly  described  in  any  manner  4 
provided  by  the  rules  of  the  courts.  5 


Service  of 

writ. 

1732-3.  13,  §  2. 

1786,  66, 

§§5,7. 

1797,  50,  §  2. 

R.  S.  99,  §  5. 
IG.  S.  146,  §28. 
'p.  S.  187,  §29. 


Section  29.  The  writ  shall  be  served  in  the  same  manner  as  an 
original  writ,  except  that  if  the  defendant  is  not  an  inhabitant  of  the 
commonwealth,  or  is  not  found  therein,  it  may  be  served  on  the  person 
who  appeared  as  his  attorney  in  the  original  action,  and  the  court  may 
continue  the  case  to  enable  the  absent  party  to  appear  and  answer. 

1895,  234,  §  17.  R.  L.  193,  §  30. 


™  writ"^"'  Section  30.     If  the  wTit  is  sued  out  by  the  original  plaintiff,  the  de- 

R  s.  99,  fendant's  goods  and  estate  may  be  attached  as  they  might  have  been 

G.  s'.  146,  §  29.  in  the  original  action,  and  for  this  purpose  the  writ  of  review  may  be  so 
189.5, 234,  §  IS.  framed  as  to  require  an  attachment  in  the  common  form,  and  that  the 
R.  L.  193,  §  31.  (]pfpj,jj^j^^  \yp  summoned.    An  attachment  made,  bond  given  or  bail  taken 

in  the  original  suit  shall  not  be  held  to  satisfy  the  judgment  on  the 

review. 


Procedure  SECTION  31.     If  an  issuc  of  fact  was  joined  in  the  original  action,     1 

upon  joinder  ii  i  •      i  i  •  i  *  i  i 

R  '?  M     7      the  case  shall  be  tried  on  the  review  upon  the  same  issue,  unless  the  court    2 
G.  s.  146.  §  30.  allows  such  amendments  of  the  original  pleadings  bv  either  party  as    3 

■p    Q     1  oy     S'il  .  ,,.  cat  t.  V 

1893, 234,  §  19.  might  have  been  allowed  in  the  original  action.  4 

3  Cush.  381.  117  Mass.  291 


R.  L.  193,  §  32 
7  Mass.  472. 


3  Gray,  415. 


251  Mass.  547. 


Procedure 

upon 

non- 

joindi 

er  of 

issue. 

1701- 

■2,6, 

§1. 

1786, 

66,  1 

!2. 

1817, 

85. 

R.  S. 

99, 

§§8, 

9. 

OS. 

146, 

§31. 

Judgment 

upon 

review. 

1720-1,  11 

1786, 

66, 

§§2, 

3. 

1788, 

11.  i 

H. 

1817, 

85. 

R.  S. 

99, 

§§  10 

.  13, 

14. 

G.  S. 

146, 

§§32 

.  34. 

p.  8. 

187, 

§§  33,  35. 

1895. 

234, 

§§21 

,23. 

R.  L. 

193, 

§34 

Section  32.  If  judgment  in  the  original  action  was  rendered  without 
a  joinder  of  issue,  the  parties  shall  plead  or  answer  upon  the  review 
in  like  manner  as  they  might  have  done  in  the  original  action,  and  the 
cause  shall  be  tried  upon  any  issue  of  fact  or  law  joined  upon  such  plead- 
ings or  answer. 

251  Mass.  547. 


P.  S,  187,  §  32. 
1895,  234,  §  20. 


R.  L.  193,  §  33. 
8  Cush.  299. 


Section  33.  Judgment  shall  be  given  upon  the  review  as  the  merits 
of  the  case  upon  the  law  and  the  evidence  require.  If  the  amount  re- 
covered by  the  plaintiff  in  the  original  action  is  reduced  on  the  review, 
the  original  defendant  shall  have  judgment  and  execution  for  the  differ- 
ence, with  costs;  or,  if  the  former  judgment  has  not  been  satisfied,  one 
judgment  may  be  set  off  against  the  other,  and  an  execution  issued  for 
the  balance.  If  the  original  plaintiff  recovers  a  greater  amount  than  was 
awarded  to  him  in  the  original  action,  he  shall  have  judgment  and  execu- 
tion for  the  excess. 

19  Pick.  60.  3  Allen,  472.  117  Mass.  281.  151  Mass.  321. 

11  Met.  266. 


3  Allen,  472. 
5  Allen,  582. 


117  Mass.  281. 
133  Mass.  587. 
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1  Section  .34.     The  prevailing  party  shall 

2  court  in  granting  the  review  otherwise  orders. 


17S8.  11,  §  5. 

1817.  85. 

R.  S.  99.  §  11. 


G.S.  146,  §33. 
P.  S.  1S7,  §  34. 
1895,  234,  §  22. 


recover  costs  unless  the  Costs. 

1786,  66, 

R.  L.  193,  §  35. 
11  .Mft.  266. 
133  Mass.  587. 


§4. 


1      Section  35.     In  actions  of  replevin  and  in  actions  in  which  a  set-off  Pro^^du'ein 


replevin,  etc. 


2  is  filed,  the  original  defendant  siiall  be  considered,  relative  to  everything  g  |-  o"'  §  is- 

3  contained  in  sections  twenty-one  to  thirty-si.x,  inclusive,  as  a  plaintiff  p  .s  is?,' §  ae.' 

4  in  other  actions,  so  far  as  respects  any  damages  awarded  to  him  either  r.  l.  193!  5  it. 

5  in  the  original  action  or  upon  the  review. 


1  Section  36.     If  judgment  was  recovered  against  several  defendants  One  of  several 

2  in  the  original  action,  one  or  more  of  them  may  review  in  like  manner  as  may°r!;v^ew. 

3  if  he  or  they  had  been  the  only  defendants,  and  if  the  amount  recovered  W^ile'^' 

4  in  the  original  action  is  increased  or  reduced,  the  court  shall  make  such  r  "'9I  .  ,g 

5  order  as  will  carry  into  effect  the  two  judgments  according  to  the  rights  p  '^  i'*i'' §36. 

6  of  all  parties. 

1895,  234,  §  25.  K.  L.  193,  §  37. 


P.  S.  187,  5  37. 


CHAPTER    251. 


ARBITRATION. 


Sect. 

1.  Submission   of   controversies   to   arbi- 

tration. 

2.  Form  of  agreement. 

3.  Statement  of  specific  demands. 

4.  Effect  of  agreement  to  submit  all  de- 

mands. 

5.  Limit  of  time  for  making  award. 

6.  Revocation    of    submission.      Hearing 

ex  parte. 

7.  Hearing    by    all    the    arbitrator.?,    but 

award  by  majority.  Court  appoint- 
ment of  arbitrator  in  case  of  death, 
etc. 

8.  Award  to  be  returned  into  court. 

9.  Proceedings  upon  such  return. 

10.  Powers  of  court  relative  to  award. 

11.  Payment  of  costs,  expenses,  etc. 


Sect. 

12.  Appeal  and  writ  of  error. 

13.  Fees  in  court. 

14.  Arbitration    of   controversies    between 

parties  to  contracts. 

15.  Naming  of  arbitrators. 

16.  Sections  14-22  not  to  apply  if  certain 

parties  named. 

17.  Time  of  submission. 

18.  Proceeding  in  absence  of  party. 

19.  Judgment  on  award  final. 

20.  Referring   questions   of   law   to   court. 

Instructions. 

21.  Staying  trial  of  certain  suits,  etc.,  upon 

application  for  arbitration. 

22.  Proceedings  to  be  governed  by  certain 

laws. 


1       Section  1.    Controversies  which  might  be  the  subject  of  a  personal  submission  of 

Oj.*  j_i  p  '.•  .,  1  ,.  1  1,..  «  controversies 

Z  action  at  law  or  oi  a  suit  m  equity  may  be  submitted  to  the  decision  of  t?  '^"■•'i'."'*''."'/- 
3  one  or  more  arbitrators,  as  provided  in  this  chapter. 

G.  S.  147,  §  1.  2  Gray,  407.  119  Mass.  490. 

P.  .S.  188.  §1.  13  Gray,  298.  140  Mass.  508. 

113  Mass.  67.  152  Mass.  416. 


R.  S.  114,  i  1. 


R.  L.  194,  §  1. 
8  Mass.  1. 


184  Mass.  534. 
192  Mass.  517. 
232  Mass.  267. 


1  Section  2.     The  parties  in  person  or  by  their  lawful  agents  or  at-  Form  of 

2  torneys  shall  sign  an  agreement  in  substance  as  follows:  ?78"'2r'§  i 

R.  S.  114.  i  2. 

Know  all  men  that  •  ises',  157',  §  2'. 

of  and  of  P-  s- 188.  5  2. 

'  ,         ,  ,       .     ' ,       1899,  178,  5  5. 

,  hereby  agree  to  submit  the  R.  l.  194.  §  2. 
demand,  a  statement  whereof  is  hereto  annexed,  (and  all  other  demands  between  M^ick'^iso'' 
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6  Gush.  108. 
lOCush.  114. 
8  Gray.  425. 
4  Allen.  17. 

100  Mass.  319. 

101  Mass.  359. 
113  Mass.  67. 
179  Mass.  261. 
239  Mass.  313. 


them,  as  the  case  may  be,)  to  the  determination  of  and 

,  the  award  of  whom,  or  of  a  majority  of  whom, 
being  made  and  reported  within  one  year  from  this  day  to  the  superior  court 
for  the  county  of  ,  the  judgment  thereon  shall  be  final; 

and  if  either  of  the  parties  neglects  to  appear  before  the  arbitrators,  after  due 
notice  given  to  him  of  the  time  and  place  appointed  for  hearing  the  parties,  the 
arbitrators  may  proceed  in  his  absence. 

Dated  this  day  of 

in  the  year 


Statement  of 

specific 

demands. 

R.  S.  114,  §  3. 

G.  S.  147,  §  4. 

P.  S.  188,  I  3. 

R.  L.  194,  §3. 


Section  3.     If  a  specific  demand  is  submitted  to  the  exclusion  of  1 

others,  it  shall  be  set  forth  in  the  statement  annexed  to  the  agreement;  2 

otherwise  it  shall  not  be  necessary  to  annex  any  statement  of  a  demand,  3 

and  the  submission  may  be  of  all  demands  between  the  parties  or  of  4 

all  demands  which  either  has  against  the  other.     The  submission  may  5 

be  varied  in  this  respect  in  any  other  manner,  according  to  the  agreement  6 

of  the  parties.  7 


a'l^eemfntto         SECTION  4.     An  agreement  to  submit  all  demands  shall  include  only  1 

submit^aii         gy(,]^  ^s  might  be  the  subject  of  a  personal  action  at  law  or  of  a  suit  in  2 

R^.T "lu.  §  4.    equity.  3 

G.  S.  147,  §  3.  p.  S.  188.  I  4.  R.  L.  194,  §  4. 


Limit  of  time 
for  making 
award. 

R.  S.  114,  §  6. 
G.  S.  147,  §  5. 
P.  S.  188.  §  5. 
R.  L.  194,  §  5. 
13  Gray,  300. 
4  Allen,  17. 


Section  5.  The  time  within  which  the  award  shall  be  made  and  re- 
ported may  be  varied  according  to  the  agreement  of  the  parties,  but  no 
award  made  after  the  time  fixed  by  the  agreement  shall  have  any  legal 
effect,  unless  made  upon  a  recommitment  by  the  court  to  which  it  is 
reported. 

144  Mass.  165.  153  Mass.  361. 


Revocation  of 

submission. 

Hearing 

ex  parte. 

R.  S.  114,  §  5. 

G.  S.  147,  §  0. 


Section  C.     Neither  party  may  revoke  the  submission  without  the  1 

consent  of  the  other;   and  if  either  neglects  to  appear  after  due  notice,  2 

the  arbitrators  may  hear  and  determine  the  cause  ex  parte.  3 

P.  S.  188,  §  6.  R.  L.  194,  §  6.  221  Mass.  518. 


Heanngby  SECTION  7.     All  the  arbitrators  shall  meet  and  hear  the  parties,  but 

arbitrators,         ^  award  bv  a  maiorit\'  of  them  shall  be  \-alid,  unless  the  concurrence 

but  award  ^i.*i'i  i--  Tl  i?l_Jl 

by  majority,  gf  all  is  cxprcssly  required  in  the  submission.  In  the  case  oi  the  death 
m?nt  of  ar'hi-  of  au  arbitrator  or  of  his  inability  or  refusal  to  serve,  the  superior  court 
of^death,  etc'^     shall,  upon  the  application  of  either  party,  name  an  arbitrator  in  his  stead. 

R.  S.  114,  5  11.  R.  L.  194.  §  7.  135  Mass.  26. 

G.  S.  147,  5  7.  1925.  294.  5  2.  148  Mass.  367. 

P.  S.  188.  §  7.  113  Mass.  67.  221  Mass.  518. 


Award  to  be 
returned  into 
court. 

1786,  21,  §  3. 
R.  S.  114.  5  7. 
G.  S.  147.  §  8. 
P.  S.  1S8,  §8. 


Section  S.  The  award  shall  be  delivered  by  one  of  the  arbitrators 
to  the  court  designated  in  the  agreement,  or  shall  be  enclosed  and  sealed 
by  the  arbitrators  and  transmitted  to  the  court,  and  shall  remain  sealed 
until  opened  by  the  clerk. 

R.  L.  194,  §  8.  119  Mass.  489.  158  Mass.  69. 


Section  9.  The  award  may  be  returned  at  any  time  limited  in  the  1 
submission,  and  the  parties  shall  attend  without  any  express  notice  for  2 
that  purpose;    but  the  court  may  require  actual  notice  to  be  given  to    3 

4 


Proceedings 

upon  such 

return. 

R.  S.  114,  §  10, 

G.S.  147,  §9. 

R.  L.  m,  5  9.    either  party  before  it  acts  upon  the  award 


5  Met.  287. 


144  Mass.  165. 


153  Mass.  361. 
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1  Section  10.     The  court  shall  have  cognizance  of  the  award  in  the  Powers  of 

2  same  manner,  and  may  proceed  thereon,  as  if  it  had  been  made  by  to'award'  '^° 

3  referees  appointed  by  a  rule  of  court,  and  may  accept,  reject  or  reconmiit  r.^|.'  ii4,^  ^' 

4  it  to  the  same  arbitrators  for  a  rehearing.     When  accepted  and  con-  ^^  |'  ^47  §  jg 

5  firmed  by  the  court,  judgment  shall  be  rendered  thereon  as  upon  a  like  i"-®-  ^^^'  5  lO- 

6  award  by  referees. 

R.  L.  194,  §  10.  106  Mass.  365.  12.3  Mass.  129.  152  Mass.  416. 

I  Gush.  389.  109  Mass.  306.  190.  552.  5S7.  179  Mass.  261. 

II  Cush.  549.  115  Mass.  40.  130  Mass.  74.  239  Mass.  313. 
4  Allen,  20.  119  .Mass.  490.  143  Mass.  316.  2.57  Mass.  135. 
6  .\llen,  333.                     121  Mass.  150.                 151  Mass.  279.                 269  Mass.  190. 

1  Section  11.     If  there  is  no  provision  in  the  submission  relative  to  Payment  ot 

2  costs  and  expenses,  the  arbitrators  may  make  an  award  relative  thereto,  peMestetc. 

3  including  compensation  for  their  own  services;  but  the  court  may  reduce  a  t'.  ilf,  §  ii! 

4  the  charge  for  compensation.     All  expenses  of  arbitration  under  this  r.l'w4,Wi. 

5  chapter  shall  be  borne  by  the  parties. 

1925,  294,  §  3.  135  Mass.  26.  153  Mass.  361. 

113  .Mass.  67.  147  Mass.  282. 

1  Section  12.     An  appeal  founde<l  on  matter  of  law  apparent  upon  Appeal  and 

2  the  record  shall  be  allowed  from  any  order  or  judgment  of  the  superior  iVsl^"™"^' 

3  court  on  an  award  made  under  this  chapter;  or  a  party  aggrieved  may  q  |;  \ly[  |  Jl; 

4  bring  a  writ  of  error  for  any  error  in  law  or  fact  as  in  other  cases.     The  ^  f;  \94'  \\^2' 

5  supreme  judicial  court  shall  thereupon  render  such  judgment  as  the  loe  Mass.  365. 
()  court  below  ought  to  have  rendered. 

179  Mass.  261.  269  Mass.  190. 

1  Section  13.     Fees  in  court  shall  be  the  same  as  for  like  services  relative  Fees  in  court. 

2  to  an  award  made  under  a  rule  of  court.  s  , .  , 


R.  S.  114,   5  14. 

P.  S.  188,  §  13. 

R.  L.  194,  §  13, 

G.  S.  147,  §  13. 

1899,  178,  §  6. 

1925,  294,  §  4. 

1  Section  14.     The  parties  to  a  contract  may  agree  in  writing  that  Arbitration  of 

2  any  controversy  thereafter  arising  under  the  contract  which  might  be  between  parties 

3  the  subject  of  a  personal  action  at  law  or  of  a  suit  in  equity  shall  be  i925,"294rr5. 

4  submitted  to  the  decision  of  one  or  more  arbitrators. 

1  Section  15.     Such  an  agreement  may  either  name  the  arbitrator  or  Naming  of 

2  arbitrators  or  may  define  the  method  by  which  an  arbitrator  or  ar-  i925"294?§  s. 

3  bitrators  are  to  be  chosen.     In  case  of  the  death,  inability,  or  refusal 

4  to  serve  of  any  person  so  named,  or  in  case  the  method  of  choosing 

5  arbitrators  prescribed  by  the  parties  becomes  impossible  of  performance 

6  because  of  the  default  of  one  of  the  parties  or  otherwise,  or  in  case  such 

7  agreement  fails  either  to  name  or  to  provide  a  method  for  choosing  an 

8  arbitrator  or  arbitrators,  the  superior  court  shall  upon  the  application  of 

9  either  party,  name  an  arbitrator  or  arbitrators. 


1       Section  16.     If  a  party  to  the  contract  be  named  as  arbitrator,  or  Sections  14-22 

-  —  '  -  apply  if 
I  parties 


2  the  agent  or  agents  or  employee  or  employees  of  any  one  party  to  the  ^enarnT"  *  ' 


3  contract  be  namerl  in  the  contract  or  selected  by  the  method  therein  J925^'|94,  §  5. 

4  defined  as  sole  arbitrator  or  as  a  majority  of  the  arbitrators  under  such 

5  agreement,  the  provisions  of  sections  fourteen  to  twenty-two,  inclusive, 

6  shall  not  apply. 

1  Section  17.    The  submission  shall  be  made  within  six  months,  unless  Time  of  sub- 

2  otherwise  stipulated  by  the  parties,  but  in  no  event  within  less  than  i925.°294, 5  5. 
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a  reasonable  time,  after  due  notice  by  any  party  to  the  contract  claiming  .3 

the  arbitration  of  any  controversy  thereunder.  4 

absence'of  °         SECTION  l.S.     If  anv  onc  of  the  parties  neglects  to  appear  before  the  1 

i925!'294,  §  5.    arbitrators  after  due  notice  is  given  to  him  of  the  time  and  place  ap-  2 

pointed  for  hearing,  the  arbitrator  or  arbitrators  shall  proceed  in  his  3 

absence.  4 


Judgment  on 
award  final. 
1925,  294.  5  5. 


Section  19.  The  award  of  the  arbitrator,  or  of  a  majority  of  the 
arbitrators,  being  made  and  reported  to  the  superior  court  within  one 
year  from  the  date  of  the  submission  or  within  such  further  time  as  the 
court  may  upon  the  application  of  the  arbitrator  or  arbitrators  allow, 
the  judgment  thereon  shall  be  final. 


Referring 
questions  of 
law  to 
court. 

Instructions. 
1925.  294,  §  5. 


Section  20.  Any  question  of  law  may,  and  upon  the  request  of  all 
parties  shall,  be  referred  by  the  arbitrator  or  arbitrators  to  the  court  to 
which  the  report  is  to  be  made.  Upon  application  by  a  party  at  any 
time  before  the  award  becomes  final  under  section  nineteen,  the  superior 
court  may  in  its  discretion  instruct  the  arbitrator  or  arbitrators  upon  a 
question  of  substantive  law. 


Staying  trial 
of  certain  suits, 
etc.,  upon 
application  for 
arbitration. 
1925,  294,  5  5. 


Section  21 .     If  any  suit  or  proceeding  be  brought  upon  any  issue  refer-  1 

able  to  arbitration  under  an  agreement  in  writing  for  such  arbitration,  2 

the  court  in  wjiich  such  suit  is  pending,  upon  being  satisfied  that  the  issue  3 

involved  in  such  suit  or  proceeding  is  referable  to  arbitration  under  such  4 

an  agreement,  shall  on  application  of  either  the  plaintiff  or  defendant  5 

stay  the  trial  of  the  suit  or  proceeding  until  such  arbitration  has  been  6 

had  in  accordance  with  the  terms  of  the  agreement;  provided,  that  the  7 

applicant  for  the  stay  is  ready  and  willing  to  submit  to  arbitration.  8 


be°govemld'by      SECTION  22.     Proceedings   under   sections   fourteen   to   twenty-one,     1 

i925,'294r§  5.    Jufhisive,  shall  be  governed  by  the  provisions  of  sections  si.x  to  thirteen,     2 

inclusive,  not  inconsistent  therewith.  3 


CHAPTER    252. 

IMPROVEMENT  OF  LOW  LAND  AND  SWAMPS. 


Sect. 


4.\. 


IMPROVEMENT    OF   LOW    LAND. 

Improvement  of  low  land,  etc. 
Eradication  of  mosquitoes. 

State  reclamation  board. 

Investigation  by  board;  annual  re- 
port. 

Employment  of  engineers,  agents, 
etc.     Expenses. 

Authorizing  the  commonwealth, 
towns,  etc.,  to  institute  proceed- 
ings under  §§  1-14C.    Petition,  etc. 


Sect. 

5.  Petition  to  the  board;    appointment 

of  district  commissioners  and  their 
compensation. 

5A.  Authorizing  the  undertaking  of  im- 
provements without  forming  dis- 
trict and  regulating  the  procedure. 

5B.  Determination  of  mosquito  breeding 
areas  as  public  nuisances  by  local 
boards  of  health.    Abatement. 

6.  Organization     of     reclamation     dis- 

trict. 


Chap.  252.1 
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Sect. 


9. 


10. 
11. 


13. 


14. 


Surveys,  etc.  Estimating  expense 
and  determining  percentages  to  be 
paid  by  proprietors.  Recording 
description,  etc.,  of  benefited 
area. 

Payment  by  commonwealth  of  part 
of  expense. 

Deciding  method  of  financing.  Peti- 
tion to  county  commissioners  to 
bear  expense  in  the  first  instance. 
Provision  for  raising  money  there- 
for. 

Methods  of  financing. 

Assessments  upon  proprietors;  collec- 
tion. 

Powers  and  duties  of  the  commission- 
ers; acquiring  or  taking  of  land, 
etc. ;  recovery  of  damages. 

Proceedings  when  commissioners  in- 
tend to  do  certain  acts  on  land  of 
person  not  a  party. 

Approval  and  payment  of  expenses. 


Sect. 

14.\.  Undertaking  further  improvements. 

14B.  No  prescriptive  right  to  additional 
water  power  or  water  suiiply,  etc. 
Vote,  etc.,  necessary  before  devel- 
oping water  power. 

14C.  Obstructing  or  injuring  improve- 
ments penalized.  Recovery  of 
damages. 


CONSTRUCTION  OF  ROAD.S,   ETC.,  TO  SW.4.\IP8, 
ETC. 

15.  Roads  to  swamps  and  quarries. 

16.  Petition  and  security. 

17.  Notice  of  petition. 

18.  Laying  out,  taking  and  damages. 

19.  Assessment  of  benefits. 

20.  Repairs. 

21.  Petition  to  mayor  and  aldermen  or 

selectmen. 

22.  Fees. 

23.  Appeal  to  county  commissioners. 


IMPROVEMENT    OF    LOW    LAND. 

1  Section  1.     If  it  is  necessary  or  useful  (1)  to  drain  or  flow  a  meadow, 

2  swamp,  marsh,  beach  or  other  low  land  held  by  two  or  more  proprietors, 

3  or  (2)  to  remove  obstructions  in  rivers  or  streams  leading  thereto  or 

4  therefrom,  or  ('■■])  to  eradicate  mosquitoes  in  any  area  infested  thereby, 

5  including,  in  respect  to  each  such  purpose,  purposes  incidental  thereto, 

6  such  improvements  may  be  made  as  provided  in  the  following  eighteen 

7  sections,  except  as  hereinafter  otherwise  provided. 


Improvement 
of  low  land, 
etc.     Eradica- 
tion of 
mosquitoes. 
1702,  11.  §  1. 
1795.  62.  §  1. 
R.  S.  115,  §  1. 
G.S.  148,  §  1. 
P.  S.  189.  §  1. 
R.  L.  195,  §  1. 


1918,  289,  §  1. 

1922,  349.  5  1. 

1923,  457.  §  1. 
1926,  393,  I  1. 


1929.  288,  §  1. 
16  Gray,  417. 
148  Mass.  1. 


154  Mass.  579. 
114  U.  S.  606. 
3  Op.  A.  G.  538. 


1  Section  2.     One  employee  of  the  department  of  public  health  desig-  state  recia- 

2  nated  by  it,  one  employee  of  the  department  of  agriculture  designated  ms^m^^i. 

3  by  it  and  a  third  member  designated  by  the  heads  of  said  departments  §§'34,^96.' 

4  acting  jointly  and  with  the  approval  of  the  governor  and  council  shall  [l^f  Hf  |  f 

5  constitute  the  state  reclamation  board,  in  the  fourteen  following  sections  i926!393!  52. 

6  called  the  board.    The  designation  of  any  member  of  said  board  may  be 

7  revoked  at  any  time,  and  in  such  case  or  in  case  of  the  resignation  or  dis- 

8  ability  of  any  member  his  successor  shall  be  designated  in  the  same 

9  manner  as  in  the  original  designation.     The  board  shall  serve  in  the 

10  department  of  agriculture,  and  the  members  thereof  shall  receive  no 

1 1  additional  compensation  for  service  on  said  board,  but  shall  be  entitled  to 

12  their  reasonable  traveling  and  other  expenses  incurred  in  the  performance 

13  of  their  duties. 


1  Section  3.     The  board  may  investigate  the  question  of  utilizing  wet  investigafion 

2  lands,  including  meadows,  swamps,  marshes,  beaches  and  other  low  lands,  annua^report. 

3  and  may  ascertain  what  lands,  if  any,  may  advantageously  be  drained  for  iHl',  isl;  5  2. 

4  agricultural  or  industrial  uses,  the  protection  of  the  public  health,  the  {923;  4^7,  5 1. 

5  utilization  of  deposits  therein,  or  for  other  purposes.    It  may  publish  and 

6  disseminate  facts  of  general  interest  ascertained  in  the  conduct  of  any 

7  such  investigation,  and  may  make  and  publish  surveys  of  tracts  of  land 
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in  need  of  drainage,  showing  their  situation,  areas  and  outlets,  the  best  8 

methods  and  the  cost  of  draining  them,  the  uses  to  which  they  are  best  9 

adapted,  and  such  otlier  details  as  it  deems  advisable.    It  shall  make  an  10 

annual  report.  11 


Employment 
of  engineers, 
agents,  etc. 
Expenses. 
1917,  212.  §  2. 
191.S.  289.  §  3. 
1919,  98. 
1922,  .349,  §  3. 
1923,457,  §  1. 


Section  4.  In  carrying  out  the  provisions  of  sections  one  to  fourteen 
B,  inclusive,  the  board  may  employ  necessary  engineers,  assistants  or 
other  agents,  who  may  enter  on  land  which  the  board  desires  to  survey 
or  examine.  The  board  shall  also  be  allowed  other  necessary  e.xpenses 
incurred  in  the  performance  of  its  duties. 


commonweaSf      SECTION  4A.     The  commouwealth,  acting  through  one  or  more  state  1 

towns,  etc.,  to  '  departments,  or  through  the  metropolitan  district  commission  in  respect  2 

ceedings  under   to  the  metropolitan  parks  or  water  district  or  either  metropolitan  sewer-  3 

Petition,  etc.     agc  district,  and  any  city,  town  or  district,  or  any  combination  thereof,  to  4 

1929, 288,  §  2.    ^j^^  extcut  of  thclr  ownership  of  any  area  described  in  section  one,  may  be  5 

parties,  in  their  proprietary  capacity,  to  proceedings  under  sections  one  6 

to  fourteen  C,  inclusive,  in  respect  to  any  purpose  set  forth  in  said  section  7 

one,  to  the  same  extent  as  individual  proprietors.    Said  bodies  politic,  or  8 

any  combination  thereof,  may  also  institute  proceedings  under  said  9 

sections  in  their  go\'ernmental  capacity,  in  any  case  where  it  appears  that  10 

the  public  health,  safety  or  convenience  will  be  promoted  by  improve-  11 

ments  to  effect  any  of  said  purposes,  but  in  such  proceedings  no  district  12 

shall  be  organized,  and  the  improvements  shall  be  constructed  and  main-  13 

tained  as  provided  in  section  five  A.    The  petition  in  such  a  proceeding  14 

need  cover  only  matters  pertinent  to  the  project  therein  set  forth,  and  the  15 

provisions  of  section  five  requiring  that  the  petitioners  constitute  a  ma-  16 

jority  ownership  of  the  lands  affected  shall  not  apply  to  such  petition.  17 

Individuals  and  corporations  qualifying  as  proprietors  may  join  in  any  18 

petition  authorized  in  this  section.    Action  by  any  such  body  politic  here-  19 

imder  shall  be  taken  by  the  administrative  head  of  the  state  department  20 

or  commission,  or  by  the  mayor,  selectmen,  or  prudential  committee  or  21 

other  governing  body,  as  the  case  may  be.    Notice  of  the  hearing  before  22 

said  board  on  such  a  petition  shall  be  given  as  provided  in  the  first  para-  23 

graph  of  section  five  to  all  petitioners  and  to  the  administrative  heads  of  24 

such  state  departments  and  commissions,  mayors  of  such  cities,  selectmen  25 

of  such  towns,  and  the  prudential  committees  or  other  governing  bodies  26 

of  such  districts,  as  the  said  board  may  determine,  and  to  all  other  kno\Mi  27 

proprietors  of  lands  to  be  affected  by  such  improvements.    Cities,  towns  28 

and  districts  are  hereby  authorized  to  raise  and  appropriate  money  for  29 

such  purposes.  30 


Petition  to  the 
board;  ap- 
pointment of 
<listrirt  com- 
missioners and 
tlieir  com- 
pensation. 
1702,  11, 
5§1,  2. 
1795,  62, 
H  1,  3,  4. 
R.  S.  115, 
§§  2-4,  10, 
13. 

G.  S.  148, 
§§  2,  3,  9,  12. 
1S69,  387. 
1876,  228. 
P.  S.  189, 
§§  2,  3,  9,  12. 


Section  5.  The  proprietors  of  any  area  described  in  section  one  or  a  1 
majority  in  interest  either  in  value  or  area  may  petition  the  board  setting  2 
forth  their  desire  to  improve  such  area,  the  necessity  or  desirability  of  3 
such  improvements,  the  objects  to  be  accomplished,  a  general  description  4 
of  the  lands  proposed  to  be  affected  and  the  names  of  known  owners  of  5 
said  lands.  Upon  receipt  of  said  petition  and  of  a  sum  sufficient  to  meet  6 
its  expenses  therefor,  the  board  shall  proceed  to  make  such  investigations  7 
and  such  surveys  of  said  lands  as  may  be  necessary  to  determine  the  8 
approximate  area  and  boundaries  thereof,  the  need  of  the  proposed  im-  9 
provements,  the  probable  benefit,  if  any,  to  the  public  health,  the  agri-  10 
cultural  or  other  uses  to  which  the  lands  can  be  put  and  their  probable  11 
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12  value  for  such  uses  after  the  improvements  are  completed,  and  in  general  ft^g^l',, 
l:^  the  practicabiHty  and  advisabiUty  of  undertaking  the  proposed  improve-  lais.  289', 
14  ments.    Any  unexiJended  balance  of  the  amount  so  received  shall  be  reim-  1U22'.  349.  5  4. 
lo  bursed  to  the  contributors  in  proportion  to  their  contributions.    If  such  1920! aw!  Ik 
l(i  improvements  appear  to  the  board  to  be  advisable  and  practicable,  the  n^  Ma^s.  583. 

17  board  shall  give  notice  of  the  petition  therefor  by  publication  in  a  news- 

18  paper  published  in  the  county  where  the  greater  part  of  the  land  lies  and 

19  by  registered  mail  to  each  known  proprietor,  stating  the  date  of  a  hearing 

20  to  be  held  by  the  board  not  less  than  seven  days  after  the  publication  of 

21  said  notice  and  the  date  of  mailing  notices  to  the  proprietors.    After  the 

22  hearing,  if  the  board  approves  the  proposed  improvements,  it  shall  de- 

23  termine  whether  or  not  the  organization  of  a  reclamation  district  is  neces- 

24  sary  to  construct  and  maintain  said  improvements. 

25  If  the  board  decides  that  a  district  should  be  organized,  it  shall  issue  a 

26  certificate  appointing  tliree,  five  or  seven  district  commissioners,  who  shall 

27  be  sworn  to  the  faithful  performance  of  their  duties,  and  shall  authorize 

28  said  commissioners  to  form  a  reclamation  district  under  the  following 

29  section.    The  board  sliall  fix  the  compensation  of  said  commissioners, 

30  which  shall  not  exceed  five  dollars  for  each  day  of  actual  service,  and  shall 

31  allow  them  their  necessary  traveling  expenses  incurred  in  the  performance 

32  of  their  duties.    Such  compensation  and  expenses  shall  be  paid  by  the 

33  district  and  the  district  shall  reimburse  the  contributors  to  the  expenses 

34  of  the  board  the  amounts  of  their  several  contributions  less  any  unex- 

35  pended  balances  returned  to  them  as  hereinbefore  provided,  and  said 

36  expenditures  shall  be  a  part  of  the  total  expense  of  the  improvements. 

37  Any  commissioner  may  be  removed  by  the  board  for  cause  and  the  board  i 

38  may  fill  vacancies.    The  certificate  of  appointment  of  said  commissioners 

39  shall  be  re\'oked  by  the  board  when  the  objects  for  which  they  were 

40  appointed  have  been  accomplished.     For  the  purpose  of  this  and  the 

41  eleven  following  sections,  a  mortgagor  or  mortgagee  in  possession  shall  be 

42  deemed  a  proprietor. 

1  Section  .5A.     If  the  board  determines  that  the  proposed  improve-  Authorizing  the 

2  ments  should  be  undertaken  and  that  their  construction  and  maintenance  improvements 

3  may  be  effected  without  the  formation  of  a  district,  and  in  every  such  ,",'gd"rtric°t™"d 

4  case  where  the  board  is  petitioned  by  a  body  politic  in  its  governmental  procld'i?!.""' 

5  capacity  under  section  four  A,  it  shall  notify  all  persons  and  bodies  politic  ^^-^'  "**■  ^  •'• 

6  to  be  benefited  thereby  of  the  estimated  expense  of  constructing  the  pro- 

7  posed  improvements,  including  land  damages,  if  any,  and  of  the  maiii- 

8  tenance  thereof.    Upon  receipt  of  sums  of  money  sufficient  to  cover  such 

9  estimated  construction  expense,  or  of  any  money  which  can  be  used  for 

10  such  purposes  to  the  advantage  of  the  contributors,  the  board  shall  desig- 

11  nate  an  identifying  name  under  which  said  improvements  shall  be  made 

12  and  shall  deposit  the  money  so  received  with  the  state  treasurer,  who  shall 

13  hold  such  money  in  a  special  fund  or  funds  for  such  purpose,  and  shall 

14  disburse  the  same  on  warrants  drawn  by  the  board.    The  board  shall 

15  thereupon  issue  a  certificate  appointing  one  or  more  commissioners,  who 

16  shall  be  sworn  to  the  faithful  performance  of  their  duties,  and  shall  author- 

17  ize  said  commissioners  to  proceed  to  make  the  improvements,  whicli  may 

18  be  made  at  such  places,  either  within  or  without  the  commonwealth,  as 

19  may  be  necessary  or  convenient  to  make  the  improvements  effective; 

20  and  said  commissioners  shall  thereupon  proceed  so  to  do.     The  board 

21  shall  fix  the  compensation  of  said  commissioners  and  shall  allow  them 

22  their  necessary  travel  and  other  expenses  necessarily  incurred  in  the  per- 
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formance  of  their  duties.  Such  compensation  and  expenses  shall  consti-  23 
tute  a  part  of  the  expense  of  making  and  maintaining  such  improvements.  24 
Any  commissioner  may  be  removed  by  the  board  for  cause  and  the  board  25 
may  fill  vacancies.  The  board  may  discharge  the  commissioners  when  26 
the  improvements  are  completed  and  may  appoint  others  to  care  for  27 
maintenance.  Any  excess  funds  received  under  authority  of  this  section  28 
shall  be  returned  to  the  contributors  thereof  in  proportion  to  the  contri-  29 
butions.  If  the  sums  so  estimated  are  not  sufficient  to  complete  such  30 
improvements,  the  board  shall  determine  the  amount  of  the  estimated  31 
additional  cost  thereof  and  shall  notify  the  original  contributors  of  their  32 
shares  of  such  additional  cost.  The  board  shall  instruct  the  commission-  33 
ers  not  to  continue  with  such  improvements  until  such  additional  funds  34 
are  received  by  the  board,  and  such  commissioners,  after  receipt  of  such  35 
instructions,  shall  incur  no  further  expense  in  connection  with  such  im-  36 
provements  until  authorized  so  to  do  by  the  board.  If  one  or  more,  but  37 
less  than  all,  of  several  petitioners  provide  their  respective  proportions  38 
of  the  fimd  estimated  as  necessary  to  make  such  improvements,  the  board  39 
may  appoint  commissioners  to  make  such  portion  of  such  improvements  40 
as,  in  its  opinion,  will  benefit  the  contributors.  For  the  purpose  of  effecting  41 
such  improvements  and  providing  for  their  maintenance  as  provided  in  42 
this  section,  the  board  shall  have  all  the  powers  conferred  by  sections  43 
two,  three,  four,  five,  except  the  last  paragraph  thereof,  and  eight,  and  44 
the  commissioners  by  it  appointed  shall  have  all  the  powers  conferred  45 
upon  district  commissioners  under  sections  twelve  and  thirteen,  provided  46 
that  in  taking  by  eminent  domain  or  acquiring  by  purchase,  gift  or  other-  47 
wise,  land  or  other  property  or  any  interest  therein,  the  commissioners  so  48 
appointed  shall  take  or  acquire  the  same  in  the  name  and  on  behalf  of  the  49 
city  or  town  wherein  the  land  or  other  property  or  interests  are  situated,  50 
but  not  until  such  city  or  town  has  duly  authorized  such  taking,  has  51 
assumed  all  liability  for  damages  therefor  and  has  complied  with  all  52 
provisions  of  law  applicable  to  land  takings  by  cities  or  towns.  All  53 
amounts  for  which  a  city  or  town  may  be  liable  hereunder,  together  with  54 
interest  and  costs,  may  be  contributed  by  persons  or  bodies  politic  bene-  55 
fited  by  such  improvements  in  proportion  to  their  respective  benefits  or  56 
otherwise.  57 


boards  of 
health. 
Abatement 
1931,  181. 


Smo^liro'™       Section  5B.     The  board  of  health  of  a  city  or  town,  not  then  included  1 

^«eding  areas    j^  ^n  area  designated  by  an  identifying  name  for  the  purposes  of  section  2 

sances  by  local   five  A,  or  the  commissioucrs  appointed  to  make  improvements  on  behalf  3 

of  a  mosquito  control  project  under  such  a  name  as  provided  in  said  sec-  4 

tion,  may  determine  any  mosquito  breeding  area  within  the  limits  of  such  5 

city  or  town  or  of  such  a  project,  to  be  a  public  nuisance,  and  the  board  6 

of  health  or  the  commissioners,  as  the  case  may  be,  may  abate  such  7 

nuisance,  in  such  manner  as  may  be  approved  by  the  board,  and  may  8 

maintain  such  works  as  may  be  necessary  to  prevent  its  recurrence.  9 

Before  proceeding  with  such  abatement,  the  board  of  health  or  the  said  10 

commissioners  shall  notify  the  owners  of  such  breeding  area  of  the  in-  11 

tended  abatement,  by  publication  in  a  newspaper  published  in  the  town  12 

wherein  such  area  is  situated,  and  shall  appoint  in  the  notice  a  time  and  13 

place  for  hearing,  and  shall  at  such  time  and  place  hear  all  interested  14 

parties.    In  case  an  owner  of  any  such  area  whereon  it  is  proposed  to  15 

undertake  such  an  abatement  objects  thereto,  he  may  appeal,  not  later  16 

than  fourteen  days  after  the  date  of  said  hearing,  to  the  county  commis-  17 
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IS  sioners,  who  shall,  not  later  than  fourteen  days  after  receipt  of  notice  of 

19  such  appeal,  hear  the  party  or  parties  aggrieved,  the  board  of  health  or  the 

20  said  commissioners,  and  the  board  or  its  agent.    If  the  county  conunis- 

21  sioners  shall,  within  two  weeks  thereafter,  determine  that  the  pr()])osed 

22  abatement  is  required  for  the  promotion  of  the  public  health,  safety  or 

23  convenience,  the  abatement  may  proceed,  but  not  otherwise.    A  person 
2-1  damaged  in  his  property  by  any  work  undertaken  under  this  section  may 

25  recover  his  damages  in  the  manner  provided  in  chapter  seventy-nine  from 

26  the  city  or  town  whose  board  of  health  undertakes  such  work,  or  from 

27  the  county  or  counties  wherein  any  city  or  town  included  in  the  mosquito 

28  control  project  is  situated,  in  case  such  work  is  undertaken  by  the  com- 

29  missioners  under  section  five  A;   provided,  that  the  petition  to  recover 

30  said  damages  shall  be  filed  within  thirty  days  after  the  right  to  the  same 

31  has  vested.    All  damages  paid  as  aforesaid  by  the  county  commissioners 

32  shall  be  assessed  upon  the  cities  and  towns  included  in  the  project  on  the 

33  basis  of  their  taxable  valuations  as  an  addition  to  their  respective  quotas 
34:  of  the  county  ta.x. 

1  Section  G.     The  district  commissioners,  in  this  and  the  ten  following  Organization 

,,      ,      ,  .      .  ('  1      -  11111  i*         O'  reclamation 

2  sections  called  the  commissioners,  alter  being  sworn,  siiall  call  a  meeting  district. 

3  of  the  proprietors  of  the  lands  to  be  improved,  by  giving  in  such  manner  }92l;349!  is. 

4  as  the  board  may  order,  a  notice  to  each  known  proprietor,  signed  by  the  Jg^i^;  If/  *  ^• 

5  commissioners  and  setting  forth  the  time  and  place  of  a  meeting  for  the  f^okloa,  H- 

6  purpose  of  organizing  a  reclamation  district  to  carry  out  the  proposed 

7  improvements  and  maintain  the  same  after  they  are  completed.     The 

8  notice  shall  be  in  the  form  of  a  warrant  specifying  the  matters  upon  which 

9  action  is  to  be  taken  at  the  meeting.    The  chairman  of  the  commissioners 

10  or  another  commissioner  designated  by  him  shall  call  the  meeting  to 

11  order  and   shall   determine  whether  or  not  proprietors  constituting  a 

12  majority  in  interest,  in  either  value  or  area,  are  present  or  represented 

13  by  proxies  duly  executed  and  placed  in  the  hands  of  other  proprietors 

14  prior  to  said  meeting.    Lacking  such  a  majority,  the  meeting  shall  have 

15  no  power  to  act,  but  the  commissioners  may,  in  the  manner  above  pro- 

16  vided,  call  additional  meetings  for  the  same  purpose.    The  meeting  shall 

17  elect  a  temporary  clerk,  who  shall  be  sworn,  and  a  moderator.     The 

18  moderator  shall  submit  to  the  proprietors  present  the  question  of  accept- 

19  ing  sections  one  to  fourteen  B,  inclusive,  and  of  organizing  a  reclamation 

20  district,  and  if  a  majority  of  those  present  in  person  or  by  proxy  and 

21  voting  on  the  cjuestion,  vote  to  accept  and  to  organize  such  district  the 

22  provisions  of  said  sections  shall  take  full  effect.    The  vote  shall  be  re- 

23  corded  and  a  copy  thereof  shall  be  filed  with  the  board.    The  meeting 

24  may  then  proceed  to  act  upon  the  other  articles,  if  any,  contained  in  the 

25  warrant.    Such  district  shall  at  the  same  meeting  elect  by  ballot  a  district 

26  clerk  and  a  district  treasurer,  who  may  be  the  same  person,  to  hold  office 

27  until  one  year  from  the  next  succeeding  annual  meeting  and  at  each 

28  annual  meeting  after  the  first  a  clerk  and  treasurer  shall  be  elected  l)y 

29  ballot  for  one  year.    There  shall  also  be  elected  by  ballot  a  prudential 

30  committee  of  three  members  who  shall  hold  office,  one  for  three  years, 

31  one  for  two  years,  and  one  for  one  year,  from  the  next  succeeding  annual 

32  meeting.    At  each  annual  meeting  after  the  first  a  member  of  said  com- 

33  mittee  shall  be  elected  by  ballot  for  three  years.    The  aforesaid  officers 

34  of  the  district  shall  hold  office  until  their  successors  are  elected  and  quali- 

35  fied.     The  district  may  also,  at  the  first  or  any  subsequent  meeting, 
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borrow  for  preliminary  or  current  expenses  such  sums  as  may  be  neces-  36 
sary  and  may  issue  therefor  notes  payable  in  not  more  than  two  years  37 
from  their  dates.  Notes  issued  under  this  provision  shall  be  subject  to  38 
the  provisions  of  chapter  forty-four  and  to  the  other  requirements  for  39 
district  notes  imposed  by  section  ten.  The  proceeds  of  such  notes  sliall  40 
be  held  by  the  treasurer  of  the  district,  and  payments  therefrom  shall  be  41 
made  only  on  vouchers  duly  approved  by  a  majority  of  the  prudential  42 
committee.  43 

Subsequent  meetings  of  the  district  shall  be  called  by  the  clerk  at  the  44 
request  of  the  commissioners  or  any  two  or  more  proprietors,  or,  in  case  45 
the  clerk  neglects  or  refuses  to  call  a  meeting  w^en  so  requested  such  46 
meeting  may  upon  application  by  said  commissioners  or  two  or  more  47 
proprietors  be  called  upon  a  warrant  from  a  justice  of  the  peace  directed  48 
to  one  of  the  applicants  and  requiring  him  to  gWe  notice  of  said  meeting  as  49 
hereinafter  provided.  Notices  of  meetings  shall  be  given  by  posting  50 
copies  of  the  warrant  in  two  or  more  public  places  within  the  district  or  51 
by  mailing  copies  of  said  warrant  to  each  known  proprietor  at  least  seven  52 
days  before  the  time  set  for  the  meeting.  At  each  meeting  a  moderator  53 
shall  be  chosen  who  shall  have  the  powers  of  the  moderator  of  a  town  54 
meeting  so  far  as  may  be  necessary.  The  clerk  shall  preside  at  each  meet-  55 
ing  after  the  first  until  a  moderator  is  chosen.  56 

The  officers  of  the  district  shall  be  sworn  to  the  faithful  performance  of  57 
their  duties.  Any  vacancy  occurring  in  the  office  of  clerk,  treasurer,  or  58 
member  of  the  prudential  committee  may  be  filled  by  the  district  for  the  59 
remainder  of  the  unexpired  term  at  any  legal  meeting  called  for  the  pur-  60 
pose,  or  in  case  of  a  vacancy  in  the  office  of  clerk  or  treasurer  or  disability  61 
affecting  either  of  said  officers  the  prudential  committee  may  appoint  a  62 
person  to  fill  said  vacancy  until  an  election  can  be  held  or  the  disability  63 
is  removed.  Such  temporary  appointee  shall  be  sworn  and  shall  perform  64 
the  duties  of  the  office  to  which  he  is  appointed  during  his  tenure  thereof.  65 

The  prudential  committee  shall  have  charge  of  expenditures  on  account  66 
of  the  district  for  maintenance  of  the  improvements  made  under  sections  67 
one  to  fourteen  B,  inclusive,  and  shall  exercise  the  authority  conferred  68 
upon  the  district  by  law  except  as  otherwise  expressly  provided,  and  sub-  69 
ject  to  the  by-laws  of  the  district  and  such  instructions,  rules  and  regu-  70 
lations  as  the  district  may  impose  by  its  vote.  71 

The  treasurer  shall  give  bond  for  the  faithful  performance  of  his  official  72 
duties  in  a  sum  and  with  sureties  approved  by  the  prudential  committee.  73 
He  shall  receive  all  money  belonging  to  the  district  except  as  otherwise  74 
specified  in  this  and  the  ten  following  sections  and  shall  make  pa\Tnents  75 
and  account  for  the  same  in  accordance  with  the  requirements  of  sections  76 
one  to  fourteen  B,  inclusive,  and  of  chapter  forty-four  so  far  as  applicable,  77 
under  direction  of  the  district  or  of  the  prudential  committee.  A  tem-  78 
porary  treasurer  appointed  to  fill  a  vacancy,  as  above  provided,  shall  give  79 
bond  in  the  same  manner  as  the  treasurer.  80 

A  district  organized  under  the  provisions  of  this  section  may  adopt  81 
by-laws  consistent  with  the  laws  applicable  to  such  district  and  subject  to  82 
the  approval  of  the  board.  Such  by-laws  may  provide  for  proxy  voting  83 
by  the  members  at  any  or  all  meetings  of  the  district.  The  district  shall  84 
have  such  rights  and  powers  as  may  be  necessary  and  proper  for  operating  85 
and  maintaining  the  improvements  made  by  the  commissioners,  and  for  86 
making,  operating  and  maintaining  such  further  improvements  as  may  87 
be  authorized  under  section  fourteen  A.  The  members  of  the  district  88 
shall  be  the  proprietors  from  time  to  time  of  lands  lying  within  its  limits.  89 
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90  No  such  district  shall  dissolve  without  specific  authorization  by  the 

91  general  court,  which  shall  not  be  given  until  provision  has  been  made  for 

92  payment  of  the  obligations  of  said  district. 

1  Section  7.     As  soon  as  the  district  shall  have  been  organized  under  surveys,  etc. 

2  the  provisions  of  the  preceding  section  the  commissioners  shall,  under  fipenreTnd 

3  direction  of  the  board,  cause  the  necessary  surveys  and  investigations  to  percentage? 

4  be  made  and  shall  prepare  a  plan  showing  in  detail  the  boundaries  of  the  pro'^rf^ors''^ 

5  district  and  the  improvements  to  be  effected.     On  the  basis  of  such  J^^I'^'foC 

6  surveys  and   investigations  the  commissioners  shall   prepare  an    esti- f.t^c^ifben'e- 

7  mate  of  the  total   expense  of  the  proposed   improvements  and   shall  mIs!'^?',  §  i. 

8  determine  the  percentage  of  such  expense  to  be  paid  by  each  pro-  i926;393,S\ 

9  prietor,  based  on  the  estimated  special  benefit  to  his  land  in  excess  of 

10  the  damage  thereto  by  the  use  thereof  for  the  proposed  improvements. 

11  If  such  damage  to  the  land  of  any  proprietor  exceeds  the  special  benefit 

12  thereto  they  shall  award  him  damages  for  such  excess.    They  shall  report 

13  their  plan,  estimate  and  determination  to  the  board,  which  shall  approve, 

14  disapprove  or  modify  such  plan  and  estimate.    The  commissioners  shall 

15  also  notify  each  proprietor  of  such  determination  by  delivering  a  copy 

16  thereof  at  his  residence  or  by  sending  the  same  by  registered  mail  to  his 

17  last  known  address  and  shall  certify  to  the  board  the  date  on  which  such 

18  notice  is  given.    If  any  proprietor  is  aggrieved  by  the  determination  of 

19  the  commissioners  he  may,  within  fifteen  days  after  notice  thereof,  file 

20  with  the  board  his  objections  thereto  and  if  no  such  objections  are  filed  by 

21  any  proprietor  within  the  fifteen  days  above  specified  then  the  determina- 

22  tion  of  the  commissioners  shall  be  final.    The  board  shall,  within  thirty 

23  days  after  receiving  notice  of  objections  by  any  proprietor  against  the 

24  determination,  notify  all  the  proprietors  that  such  objections  have  been 

25  received  and  shall  hold  a  hearing  thereon,  but  such  hearing  shall  not  be 

26  held  within  seven  days  after  notice  is  given  to  all  the  proprietors  that 

27  objections  have  been  filed.     If  objections  are  made  by  more  than  one 

28  proprietor  all  such  objections  shall  be  considered  in  one  hearing.    After 

29  such  hearing  the  board  may  confirm  or  modify  the  determination  and  shall 

30  notify  the  proprietors  of  its  decision.     If  any  proprietor  is  dissatisfied 

31  with  the  action  of  the  board  he  may  petition  the  superior  court  in  the 

32  county  in  which  the  greater  part  of  the  land  included  within  the  district 

33  is  situated,  making  all  the  proprietors  who  have  not  joined  in  his  petition 

34  parties  respondent  and  praying  for  a  revision  of  such  decision,  provided 

35  that  such  petition  shall  be  entered  not  later  than  thirty  days  after  notice 

36  of  the  decision.    The  court  sitting  without  jury  shall  hear  the  petition 

37  and  shall  confirm  or  alter  the  percentages  previously  determined  to  be 

38  payable  by  any  or  all  said  proprietors,  as  justice  may  require.     Such 

39  petition  shall  not  operate  to  suspend  or  delay  other  proceedings  by  the 

40  board  or  commissioners  on  the  land  to  be  improved.    The  expenses  in- 

41  currcd  under  this  section  shall  constitute  a  part  of  the  total  expense  of  the 

42  improvements  and  shall  be  paid  by  the  district  in  the  same  manner  as  the 

43  remainder  of  such  ex-pense. 

44  As  soon  as  the  percentages  payable  as  aforesaid  by  said  proprietors  in 

45  the  case  of  original  and  of  further  improvements  have  been  finally  deter- 

46  mined  in  accordance  with  this  section  the  board  shall  on  behalf  of  the 

47  reclamation  district  cause  to  be  recorded  in  the  registry  of  deeds  of  every 

48  county  or  district  in  which  the  benefited  area  is  situated  a  description 

49  sufficiently  accurate  for  identification  of  such  area,  a  copy  of  a  plan  to 

50  which  reference  shall  be  made  and  also  an  estimate  of  the  total  amount  to 
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be  assessed  on  each  parcel  of  land  within  such  area,  all  as  set  forth  in  51 

section  two  of  chapter  eighty.    No  original  or  further  improvements  shall  52 

be  approved  by  the  board  until  after  such  recording.  53 

Payment  by          SECTION  8.    Should  the  board  be  of  the  opinion  that  a  part  of  the  ex-  1 

of  part  of         pense  of  the  improvements  made  under  sections  one  to  fourteen  B,  mclu-  2 

191S.  289,  §  6.    sive,  should  be  paid  by  the  commonwealth  for  the  benefit  of  the  public  3 

1920)  2*52.  §  7.   health  of  said  commonwealth  as  a  whole  it  shall  estimate  the  amount  4 

1923]  45?!  I  f.    which  in  its  opinion  should  be  so  paid  and  shall  include  the  same  in  its  5 

1929;  ill;  5  i.    estimates  under  section  four  of  chapter  twenty-nine.  6 

Sethid  of            Section  9.     As  soon  as  possible  after  the  recording  of  the  description,  1 

Petitfon^to        P^^^^  ^"^  estimate  as  provided  in  section  seven,  the  commissioners  shall  2 

county  com-      rcqucst  the  clerk  to  call  a  meeting  of  the  district  for  the  purpose  of  decid-  3 

bear  expense      ing  upou  a  mcthod  of  financing  such  improvements  in  accordance  with  4 

instance"         this  or  the  following  section;   provided,  that  the  commissioners  may  in  5 

Sising  mo'nJy    their  discrctiou  insert  an  article  covering  this  question  in  the  warrant  for  6 

i9i8!'289.  §  10.  the  meeting  called  to  organize  the  district  and  the  district  at  said  meeting  7 

G  "l  ?fd  of      o'"  ^^y  adjournment  thereof  may  decide  upon  a  method  of  financing.  8 

1920)  252.  s  7.   Any  action  under  this  chapter  which  involves  expenditure  by  the  district  9 

1923',  4.57!  5 1.    shall  require  a  vote  of  proprietors  representing  a  majority  in  interest  both  10 

in  acreage  and  value  of  the  area  included  in  the  district.    The  commis-  11 

sioners  shall,  if  the  district  so  votes,  petition  the  county  commissioners  12 

of  the  county  where  the  greater  part  of  the  land  lies,  annexing  a  certified  13 

copy  of  the  petition  under  section  five  and  of  the  determination  of  the  14 

board  thereon,  and  a  statement  of  the  estimated  expense  of  the  proposed  15 

improvements  and  shall  request  the  county  commissioners  to  vote  to  pay  16 

in  the  first  instance  the  total  expense  in\oh'ed  in  making  the  improve-  17 

ments  approved  by  the  board,  and  the  said  county  commissioners  may  18 

so  vote.    To  defray  any  expense  incurred  by  said  county  commissioners  19 

under  such  vote,  the  county  treasurer,  with  the  approval  of  the  county  20 

commissioners,  may  issue  bonds  or  notes  of  the  county  to  an  amount  not  21 

exceeding  such  expense,  payable  in  such  period,  not  exceeding  twenty-  22 

five  years  from  their  dates  of  issue,  as  the  county  commissioners  may  23 

determine.    Such  bonds  or  notes  shall  be  signed  by  the  county  treasurer  24 

and  countersigned  by  a  majority  of  the  county  commissioners.     The  25 

county  may  sell  the  said  securities  at  public  or  private  sale  upon  such  26 

terms  and  conditions  as  the  county  commissioners  may  deem  proper,  but  27 

not  for  less  than  their  par  value.    The  first  payment  on  account  of  the  28 

principal  may,  if  the  county  commissioners  so  decide,  be  deferred  for  not  29 

more  than  five  years  after  the  date  of  issue  of  the  bonds  or  notes,  but  such  30 

bonds  or  notes  shall  be  subject  to  the  provisions  of  chapter  thirty-five  31 

except  as  otherwise  provided  herein.    Payments  on  account  of  principal  32 

and  interest  shall  be  made  by  the  county  and  repaid  to  the  county  by  the  33 

district.                                                      '  34 

finl'nclng  "^           SECTION  10.    The  district  mEV  votc  to  adopt  any  of  thc  thrcc  mctliods  1 
1926  393'  II'    °^  financing  hereinafter  specified.    (1)  If  all  the  members  of  the  district    2 
agree,  the  district  may  raise  by  assessments  upon  the  proprietors  or  by    3 

voluntary  contributions  and  deposit  with  the  state  treasurer  the  total  4 
sum  required  to  meet  the  estimated  ex-pense  of  the  improvements.    Such    5 

deposits  shall  be  held  by  the  state  treasurer  to  the  credit  of  the  district,  6 
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7  and  payments  shall  be  made  therefrom  as  provided  in  section  fourteen. 

8  (2)  The  district  may  pay  the  whole  expense  of  the  improvements  from 

9  time  to  time  as  the  work  is  performed  and  for  this  purpose  may  incur  debt 

10  by  a  temporary  loan  in  anticipation  of  the  collection  of  assessments  from 

11  the  members  of  the  district  during  the  calendar  year  in  which  said  debt 

12  is  incurred  or  during  the  next  succeeding  calendar  year.    (3)  The  district 

13  may  incur  debt  to  the  amount  necessary  to  pay  the  estimated  expense  of 

14  the  proposed  improvements  and  may  issue  therefor  notes  or  bonds,  and 

15  may,  if  the  board  approves,  issue  notes  or  bonds  on  the  condition  that  the 

16  first  payment  on  account  of  the  principal  shall  be  deferred  for  a  period  of 

17  not  more  than  five  years  from  the  date  of  issue  of  such  notes  or  bonds 
IS  and  that  the  whole  amount  of  such  debt  shall  be  payable  within  a  period 

19  of  not  more  than  twenty-five  years  after  such  notes  or  bonds  are  issued. 

20  Indebtedness  incurred  by  the  district  under  the  provisions  of  this  sec- 

21  tion  or  of  section  fourteen  A  shall  be  subject  to  chapter  forty-four  and  to 

22  other  provisions  of  the  General  Laws  applicable  to  notes  and  bonds  of  dis- 

23  tricts  except  as  otherwise  provided  in  sections  one  to  fourteen  B,  inclu- 

24  sive.    Money  received  from  the  sale  of  notes  or  bonds  issued  under  this 

25  section  shall  be  deposited  with  the  state  treasurer  and  held  by  him  to  the 

26  credit  of  the  district.    If  the  district  issues  notes  or  bonds  and  thereafter 

27  the  general  court  makes  an  appropriation  to  cover  such  part,  if  any,  of 

28  the  expenses  of  the  improvements  as  it  shall  deem  to  be  for  the  benefit  of 

29  the  public  health  of  the  commonwealth  as  a  whole,  the  state  treasurer 

30  may,  in  his  discretion,  make  all  or  any  part  of  such  appropriation  avail- 

31  able  to  redeem  notes  or  bonds  of  the  district  and  shall  hold  the  balance, 

32  if  any,  to  the  credit  of  the  district  to  be  used  for  payment  of  the  expense 

33  of  the  improvements.    If,  after  payment  of  the  total  expense  of  the  im- 

34  provements,  money  remains  in  the  hands  of  the  state  treasurer  to  the 

35  credit  of  the  district  the  same  shall  be  paid  to  the  treasurer  of  the  district 

36  and  shall  be  used  to  redeem  outstanding  notes  or  bonds  which  shall  be 

37  cancelled  by  said  district  treasurer  and  not  reissued.     Bonds  or  notes 

38  issued  under  this  section  shall  be  the  general  obligations  of  the  district  by 

39  which  they  are  issued. 

1  Section  11.     The  clerk  of  the  district  shall  certify  to  the  assessors  Assessments 

2  of  the  town  or  towns  in  which  the  land  of  the  district  lies  all  sums  of  money  pHetorsr 

3  voted  to  be  raised  and  all  sums  payable  annually  on  account  of  the  prin-  lyolfii"' 

4  cipal  and  interest  due  on  bonds  or  notes  issued  under  the  provisions  of  i745_6;  ig, 

5  section  nine  or  ten,  together  with  the  amount  to  be  paid  by  each  pro-  |^|g  gj 

6  prietor  according  to  the  determination  made  under  section  seven,  and  §§  2.  3,  6. 

7  said  clerk  shall  also  file  an  attested  copy  of  such  certification  with  the  §§7-9,  li, 

8  board.    The  amounts  so  certified  shall  be  assessed  upon  the  lands  of  the  g.'s.  i48. 


6-8,  10, 

16. 


9  several  proprietors  within  the  area,  and  be  committed  to  the  collector  of  fl, 

10  taxes  of  the  town  wherein  the  land  assessed  is  situated,  who  shall  have  and  ^jligfio, 

11  exercise  the  same  powers  and  duties  in  relation  to  the  collection  of  such  }|g5''3g4  55 

12  assessments  as  he  has  and  exercises  relative  to  the  collection  of  town  taxes.  R-  V^^^a 

13  The  collector  shall  remit  weekly  to  the  district  treasurer  all  sums  collected  isis.  289.' 

14  by  him  on  account  of  such  assessments.    An  assessment  made  hereunder  g.  l.  (ed'.'of  ' 

15  shall  be  a  lien  upon  the  land  assessed  therefor,  and  such  lien  shall  take  j^'fa-u^' 

16  effect  upon  the  recording  of  the  description,  plan  and  estimate  under  Jgle;  393;  §  9. 

17  section  seven,  and  shall  continue  for  a  period  of  two  years  from  July  first  j^^i^t'lgo 

18  of  the  year  of  assessment. 

4  Gray,  150. 
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Powers  and 
duties  of  the 
commissioners; 
acquiring  or 
taking  of  land, 
etc.;  recovery 
of  damages. 
1702,  11,  H- 
1745-6,  16, 
§§2.4. 
1795,  62, 
§§1,5,6. 
R.  S.  115, 
§§5,  6,  15-17. 
G.  S.  148. 
§§4,5,  14-16. 
P.  S.  189,  §§4, 
5,  14,  16,  17. 
1885.  384,  §  5. 
R.  L.  195, 
§§4,  5,  14,  16. 
1918,  289, 
§§9,  12. 
G.  L.  (ed.  of 
1920)  252,  §  8. 


Section  12.     If  sections  one  to  seven,  inclusive,  have  been  complied  1 

with,  and  payment  of  the  expense  of  the  improvements  has  been  arranged  2 

under  section  nine  or  ten,  the  commissioners  shall  carry  out  said  improve-  3 

ments  in  such  manner  as  the  board  may  approve.    The  commissioners  4 

may  employ  suitable  persons  to  perform  the  work  under  their  direction.  5 

So  far  as  may  be  necessary  to  effect  the  improvements  as  approved  by  the  6 

board,  the  commissioners  may  take  on  behalf  of  the  district,  in  the  manner  7 

provided  by  chapter  seventy-nine,  lands,  easements  and  rights  in  lands,  8 

if  the  improvements  are  for  a  public  use,  and  may  purchase  and  convey  9 

real  and  personal  property  both  within  and  beyond  the  limits  of  the  com-  10 

monwealth.    Any  person  damaged  in  his  property  by  any  action  under  11 

this  or  the  following  section  may  recover  his  damages  from  the  district  12 

in  the  manner  provided  by  said  chapter  seventy-nine  and  such  damages  13 

shall  constitute  a  part  of  the  total  expense  of  the  improvements.  1-4 

1922,  349,  §  7.'  11  Met.  321.  3  Op.  A.  G.  538. 

1923,  457,  §  1.  Ill  Mass.  454. 


Proceedings 
when  com- 
missioners in- 
tend to  do 
certain  acts 
on  land  of 
person  not  a 
party. 
1745-6,  16, 
§§1,4. 
1795,  62,  §  5. 
R.  S.  115, 
§§  14,  18. 
G.  S.  148, 
§§13.  17. 
P.  S.  189, 
§§  13,  15. 
1885,  384,  §  5. 
R.  L.  195. 
§§  13,  15. 
1918,  289, 
§§  17,  18. 
G.  L.  (ed.  of 
1920)  252,  §  10. 
1923,  457,  §  1. 


Section  13.     If  the  commissioners  find  it  necessary  or  expedient  to  1 

lower  or  raise  the  water  to  obtain  a  view  of  the  land  or  for  the  more  con-  2 

venient  or  expeditious  removal  of  obstructions,  they  may  open  the  flood  3 

gates  of  any  mill  or  make  other  needful  passages  through  or  around  the  4 

dam  thereof,  or  erect  a  temporary  dam  on  the  land  of  a  person  not  a  5 

party  to  the  proceedings,  and  may  maintain  such  dam  or  passages  as  long  6 

as  necessary  for  such  purposes ;  but  before  so  doing,  they  shall  give  to  such  7 

person  reasonable  wTitten  notice  of  their  intention.    If  such  person  appeals  8 

from  their  decision  and  gi\es  reasonable  written  notice  thereof  to  any  9 

commissioner,  the  commissioners  shall  suspend  all  proceedings  upon  his  10 

land  until  such  appeal  is  determined;  provided,  that  the  petition  therefor  11 

is  entered  in  the  superior  court  for  the  county  where  the  greater  part  of  the  12 

land  improved  lies  not  later  than  thirty  days  after  the  time  of  giving  such  13 

notice.  1^ 


Approval  and 
payment  of 
expenses. 
1795,  62,  §  3. 
R.  S.  11.5,  §  11. 
G.  S.  148,  §  10. 
P.  S.  189,  §  10. 
R.  L.  195,  §  10. 
1918,  289,  §  14. 
G.  L.  (ed.  of 
1920)  252.  §  11. 
1922,  349,  §  9. 
1923,457,  §  1. 
1926,  393,  §  10. 


Section  14.  The  commissioners  shall  at  least  once  a  month  at  such 
time  as  the  board  may  require  submit  to  it  the  accounts  and  vouchers  for 
expenses  incurred  in  meeting  the  cost  of  required  improvements  under 
sections  one  to  fourteen  B,  inclusive.  Such  accounts  and  vouchers  shall 
be  inspected  by  the  board  and  if  it  approves  the  same  it  shall  forward 
them  to  the  county  treasurer  or  to  the  state  treasurer,  as  the  case  may  be, 
for  pajTiient  from  any  funds  which  may  be  available  for  the  purpose. 
Expenses  for  maintenance  or  for  further  improvements  incurred  under  8 
the  direction  of  the  prudential  committee  of  the  district  as  provided  in  9 
section  fourteen  A  shall  be  paid  by  the  district  treasurer  on  presentation  10 
by  the  prudential  committee  of  accounts  and  vouchers  for  such  expenses;  11 
provided,  that  accounts  and  vouchers  for  expenses  incurred  in  connection  12 
M^th  further  improvements  shall  be  subject  to  the  approval  of  the  board  13 
before  payment.  The  commissioners  appointed  under  section  fourteeiT  A  14 
to  make  further  improvements  shall  present  their  accounts  and  vouch-  15 
ers  to  the  board  for  approval  in  the  same  manner  as  the  commissioners  16 
appointed  under  section  five  to  make  the  original  improvements.  17 


fSfhlrlm-^  Section  14A.     A  reclamation  district  organized  under  this  chapter 

iM-'^sw'l  10  may  from  time  to  time  at  a  legal  meeting  called  for  the  purpose,  vote  to 

1923',  457;  5 1/  undertake  further  improvements  within  the  district,  to  raise  money  by 

assessment  to  meet  the  ex-pense  thereof  and  to  incur  debt  therefor  in  the 
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5  manner  provided  by  section  ten.    Siicii  vote  shall  not  be  passed  until  after 

6  completion  of  the  original  improvements.    The  district  may  also  vote  to 

7  request  the  board  to  appoint  commissioners  to  carry  out  the  proposed 

8  further  improvements.    Such  commissioners  shall  be  appointed  by  certifi- 

9  cate  of  the  board  as  provided  in  section  five.    The  district  may,  however, 

10  authorize  its  prudential  committee  to  carry  out  such  further  improve- 

11  ments.     The  commissioners  or  prudential  committee  acting  under  this 

12  section  sliall  ha\-e  and  exercise,  so  far  as  necessary,  the  powei's  of  commis- 

13  sioners  appointed  under  section  five  to  make  original  improvements. 

14  Tiie  clerk  of  the  district  shall  notify  the  board  of  the  vote  taken  and  the 
1.)  commissioners  or  prudential  committee  shall  submit  to  the  board  witiiin 

16  a  reasonable  time  the  plan  or  plans  for  such  improvements,  which  shall 

17  not  be  undertaken  until  the  board  approves  the  same.    The  district  may 

18  assess  upon  its  members  such  sums  as  may  be  necessary  to  pay  for  im- 

19  pra\ements  so  voted  and  for  the  maintenance  of  all  improvements  made 

20  under  sections  one  to  fourteen  B,  inclusive,  in  the  manner  provided  in 

21  section  eleven  for  assessment  of  the  expense  of  the  original  improvements. 

22  Such  assessment  shall  be  subject  to  the  same  provisions  as  the  assessment 
2.3  authorized  in  said  section  eleven,  shall  be  collected  in  th^  same  manner 
24:  and  shall  be  paid  to  the  treasurer  of  the  district. 

1  Section  14B.     No  person  obtaining  an  additional  water  power  or  No  prescriptive 

2  water  supply  by  the  doing  of  any  work  contemplated  by  sections  one  to  d.lronlTi  »tter 

3  fourteen  B,  inclusive,  shall  gain  a  prescriptive  right  to  the  use  thereof,  ^upp"y°etJ!"" 

4  nor  be  entitled  to  any  compensation  for  the  taking  thereof  under  said  ^'°J'^'  ^"■.• 

5  sections  by  the  removal  of  any  dam  or  ffashboards  or  by  the  changing  of  before  de- 

6  the  height  or  dimensions  of  any  dam.    No  water  power  may  be  developed  watS'power. 

7  in  a  reclamation  district  organized  under  this  chapter  except  by  vote  of  G.'L.ffd!o/'' 

8  the  district  and  approval  by  the  board.  ^^^"^  ^*^'  *  ^• 

1922,  349,  §  8.  1923,  457,  §  1. 

1  Section  14C.     Whoever  obstructs  or  injures  any  ditch,  tide  gate,  obstructing  or 

2  dike  or  other  structure  constructed  or  used  for  any  purpose  authorized  prm"me.us 

3  by  any  provision  of  sections  one  to  fourteen  B,  inclusive,  shall  be  punislied  Reaver''  of 

4  by  a  fine  of  not  less  than  ten  dollars.    The  state  reclamation  board  may  fg^g^lgg  5  3 

5  also  recover,  in  the  name  of  the  commonwealth,  for  any  such  obstruction 

6  or  injury,  in  an  action  of  contract,  the  amount  of  the  damages  sustained 

7  by  reason  thereof,  and  the  provisions  of  section  five  A,  relative  to  the  dis- 

8  position  of  money  therein  referred  to,  shall  govern  the  disposition  of 

9  money  recovered  in  such  action. 


CONSTRUCTION   OF   ROADS,   ETC.,   TO   SWAMPS,    ETC. 

1  Section  15.     A  town  or  person  owning  low  land,  ponds,  swamps.  Roads  to 

2  quarries,  mines  or  mineral  deposits,  which,  on  account  of  adjacent  lands  quam^.''"*' 

3  belonging  to  other  persons  or  occupied  as  a  highway,  cannot  be  ap-  a^|:  ut  I  lb. 

4  proached,   worked,   cultivated,   drained   or  used   to   advantage   in   the  ^  f; 'fg^g  ^7 

5  ordinary  manner  without  crossing  such  land  or  highway,  may  construct  l^^qi^^^' 

6  roads,  drains,  ditches,  tunnels  and  railways  thereto  and,  when  the  con-  i9i9,'5. 

7  struction  of  such  improvements  is  required  by  public  convenience  and  3  Alien,' 7. 

8  necessity,  may  take  the  land  of  such  other  persons  for  the  location  of  ^^^  ^'"^- '^'^■ 

9  such  improvements  as  hereinafter  provided. 
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IMPROVEMENT    OF    LOW    LAND    AND    SWAMPS. 


[Chap.  252. 


Petition  and 
security. 
1855,  104.  §  2. 
G.  S.  148,  §  20. 
P.  S.  189.  5  20. 
R.  L.  195,  §  18. 

1918,  257, 
§  197. 

1919,  5. 

1920,  2. 


Section  16.     A  party  desiring  to  make  such  improvements  shall  file  1 

a  petition  therefor  with  the  county  commissioners  for  the  county  where  2 

the  greater  part  of  the  land  lies,  setting  forth  the  names  of  the  persons  3 

interested,  if  known  to  the  petitioner,  and  also  in  detail  the  nature  of  4 

the  proposed  improvement  and  the  situation  of  the  adjoining  land.    The  5 

petitioner  shall  give  such  county  security  satisfactory  to  the  commis-  6 

sioners  that  he  will  indemnify  such  county  from  all  damages  and  charges  7 

which  it  is  obliged  to  pay  by  reason  thereof.  8 


^ution"^  Section  17.    The  commissioners  at  their  first  meeting  after  the  filing 

G  *!'  148'  1 21  o^  the  petition  shall  order  notice  of  the  time  and  place  of  meeting,  to 
p.  ,s.  189,' §21.  consider  the  petition,  to  be  published  once  in  each  of  three  successive 
1918,' 257,'  '  weeks  in  a  newspaper,  if  any,  published  in  the  county;  otherwise,  in  a 
1919,5.  newspaper  published  in  an  adjacent  county.    They  shall  also  give  notice 

1920, 2.  thereof  to  the  clerk  of  each  town  where  the  land  lies. 


Laying  out, 

taking  and 

I 

damages. 

1855, 

104, 

§4. 

G.  S. 

148, 

§22. 

PS. 

189, 

§22. 

R.  L. 

19.S, 

§20. 

1918. 

257, 

5  199 

:  285 

1919. 

5. 

1920, 

2. 

Section  IS.     If,  after  examination,  inspection  and  a  hearing,  they  1 

find  that  the  improvements  prayed  for  are  required  by  the  public  con-  2 

venience  and  necessity  they  shall  so  lay  out  and  establish  the  same  as  to  3 

do  as  little  injury  as  practicable,  and  if  it  is  necessary  to  take  private  4 

property  for  such  impro\'ements  may  take  it  on  behalf  of  such  county  .5 

under  chapter  seventy-nine.    Any  person  sustaining  damage  in  his  prop-  6 

erty  by  the  laying  out  or  establishment  of  such  improvements  shall  be  7 

entitled  to  recover  the  same  under  said  chapter.  8 


Assessment 
of  benefits. 
1855,  104.  §  6. 
G.  S.  148.  §  23. 
P.  S.  189,  §  23. 
R.  L.  195,  5  21. 

1918,  257, 
§200. 

1919,  5. 

1920,  2. 


Section  19.  The  commissioners  shall  assess  the  amount  awarded  as 
damages  upon  the  persons  for  whose  use  the  improvements  are  to  be 
made,  in  proportion  to  the  benefit  to  be  received  by  each;  but  no  person 
shall  be  assessed  an  amount  greater  than  the  benefit  to  be  received  by 
him.  The  provisions  of  chapter  eighty  relative  to  the  abatement  and 
collection  of  betterments  shall  apply  to  assessments  made  under  this 
section. 


?8M*Td4,  §  5.  Section  20.  If  it  is  necessary  to  repair  an  improvement  so  made,  a 
p  1 1*89 '  §^24^'  majority  of  the  persons  benefited  by  it  may  cause  such  repairs  to  be  made, 
1918  'if  ^  ^^'  ^^^  ™^-^  ^y  ^  ^"  equity  compel  contribution  on  the  basis  of  the  award 
§  201."    '         from  the  owner  of  each  parcel  of  land  for  the  use  of  which  the  improve- 

1919.  5.  ^  ,  '^  ^ 

1920, 2.  ment  was  made. 


Petition  to 
mayor  and 
aldermen  or 
selectmen. 
1857.  292, 
i§  1,  3. 
G.  S.  148, 
§§25,26. 
P.  S.  189, 
§§25,26. 
R.  L.  195,  §  : 


Section  21.     If  the  land  mentioned  in  section  fifteen  lies  entirely  in  1 

one  town,  the  petition  may  be  made  to  the  mayor  and  aldermen  or  select-  2 

men  thereof,  who  shall  proceed  thereon  in  all  respects  as  abo^'e  provided  3 

for  county  commissioners,  except  that  they  need  not  give  notice  to  their  4 

town.    Such  petition  shall  be  filed  in  the  office  of  the  town  clerk  before  5 

proceedings  are  had  thereon;    and  the  petition  with  the  order  thereon  6 

shall  be  recorded  in  said  office  within  two  months  after  the  order  has  7 

been  made.  8 


Fees. 

1857,  292, 

§§3,4. 

G.  S.  148,  §  27. 

P.  S.  189.  §  27. 

R.  L.  195,  §  24. 


Section  22.  The  mayor  and  aldermen  or  selectmen  shall  each  receive 
two  dollars  for  each  day's  services  upon  such  petition,  and  the  town  clerk 
shall  receive  for  recording  a  petition  or  order  thereon  the  same  fees  as  are 
provided  for  registers  of  deeds  by  section  thirty-eight  of  chapter  two 
hundred  and  sixtv-two. 


Chaps.  252,  2.53.] 
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1  Section'  2."!.     A  party  aggrieved  by  the  refusal  of  the  mayor  and  TOumycom- 

2  aldermen  or  selectmen  to  make  such  order,  mav,  within  one  year  there-  ?J,'?J'°.?H= ,  „ 

3  alter,  petition  the  county  commissioners,  who  shall  thereupon  proceed  G.  s.  148,  §  28. 

4  in  all  respects  as  though  the  petition  had  been  originally  filed  with  them.  r'.l.  i95,  §  25. 

1918,  257,  §  203.  1919,  5.  1920,  2. 


CHAPTER    253 


MILLS,  DAMS   AND   RESERVOIRS. 


1. 
2. 
3. 
4. 
5. 
6. 
7. 
8. 
9. 
10. 


12. 


13. 
14. 


Sect. 

mills  and  mill  d.\m3. 

Erection  of  mil!  and  dam. 

Dam  not  to  injure  existing  mill,  etc. 

Height  of  water,  etc. 

Petition  for  overflow,  etc.,  of  land. 

Notice. 

Pleadings  and  trial. 

Jury. 

Assessment  of  damages:   judgment. 

Jurj'  to  determine  height  of  dam,  etc. 

Jurj'  to  assess  annual  and  gross  dam- 
ages. 
11.  Petitioner    may    elect    to    take    gross 
amount. 

Such  amount  to  be  paid  within  three 
months. 

Annual  compensation  if  no  election. 

Lien  on  mill,  etc.,  for  payment  of  dam- 
ages. 

15.  Action  to  recover  damages  and  enforce 

hen. 

16.  Sale  on  exe.-ution. 

17.  Right  of  redemption. 

18.  Costs,  etc. 

19.  Other  remedies  prohibited. 

20.  Existing  mills  and  dams  not  a£fected, 

except,  etc. 

21.  Claim  of  new  assessment. 

22.  Same  subject. 

23.  Costs  avoided  by  offer  to  pay  increased 

compensation. 
Costs  avoided  by  offer  to  accept  smaller 

compensation. 
Offer  to  tenants. 
Effect  of  acceptance  of  offer. 
Verdict  not  to  bar  new  petition,  when. 
Tender  to  stop  costs. 
Judgment  upon  acceptance  of  tender. 

30.  Who  may  join  in  petition. 

31.  Pleas  in  abatement. 

32.  New  petition  after  abatement. 

33.  Petition    when    public    way    is    to    be 
.    .        overflowed. 

34.  Notice. 

35.  Commissioners   may   order   change  of 

grade,  etc.,  of  ways. 

36.  Commissioners  to  assess  damages. 


24. 

25. 
20, 

27. 
28, 
29, 


Sect. 

37.  Costs. 

38.  Order  to  be  protection  to  petitioner. 

CRANBERRY    LAND    AND    ICE    PONDS. 

39.  Dam  to  flow  cranberry  land. 

40.  Apportionment  of  expense. 

41.  Ice  ponds. 

DAMS    OF   RESERVOIR    CORPORATIONS. 

42.  Land  flowed  by  reservoir  corporation. 

43.  Security. 

SAFETY    OF    RESERVOIRS    AND    DAMS. 

44.  Reservoir,  etc.,  not  to  be  constructed 

or  altered,  until. 

45.  Examination  of  reservoir  or  dam. 

46.  Alterations  or  repairs. 

47.  Proceedings    upon    failure    to    comply 

with  order  for  alterations,  etc. 

48.  Costs. 

49.  Acts  of  commissioners  not  to  impair 

liability,  etc. 

50.  Jurisdiction. 

REPAIRING      A.VD      REBUILDING      MILLS      AND 
MILL    DAMS. 

51.  Power  of  majority  to  repair,  etc. 

52.  Meeting  of  proprietors. 

53.  Notice. 

54.  Proceedings. 

55.  Apportionment  of  expense  of  work. 

56.  Lien  for  such  payment. 

57.  Proprietor  under  guardianship. 

58.  Apportionment    of    expenses    between 

tenant    for    Ufe    or    years    and    re- 
mainderman. 

59.  If  proprietor  has  mortgaged  his  interest. 

60.  Tenant  in  tail. 

61.  Recovery  of  amount  paid  for  repairs. 
02.  Contracts  between  parties. 


[Repealed.] 
(Repealed.] 
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MILLS,   DAMS   AND   RESERVOIRS. 


[Chap.  253. 


Erection  of 
mill  and  dam. 
1795,  74,  §  1. 
R.  S.  116,  5  1. 
G.  S.  149,  §  1. 


MILLS   AND   MILL   DAMS. 


Section  1.  A  person  may,  as  hereinafter  provided,  erect  and  main-  1 
tain  a  water  mill  and  a  dam  to  raise  water  for  working  it,  upon  and  2 
across  any  stream  not  navigable.  3 


p.  S.  190,  §  1. 
R.  L.  196,  I  1. 
SCush.  113. 


12  Allen,  89. 
100  Mass.  241. 
Ill  Mas3.  454. 


154  Mass.  579. 
225  Mass.  155. 
113  U.  S.  9. 


5  2. 
8  2. 

5  2. 


Dam  not  to 
injure  existing 
mill,  etc. 
R.  S.  116,  5  2. 
1841,  18. 
G.  S.  149, 
P.  S.  190, 
R.  L.  196, 
17  Mass.  289. 
10  Pick.  348. 

22  Pick.  312. 

23  Pick.  216. 
10  Met.  359. 
2  Allen,  350, 
355. 

12  Allen,  89. 

13  Allen,  10. 
99  Mass.  480, 
486,  488. 

102  Mass.  463. 
162  Mass.  422. 
177  Mass.  46. 


Section  2.     Such  dam  shall  not  be  erected  to  the  injury  of  a  mill  1 

lawfully  existing  above  or  below  it  on  the  same  stream,  nor  to  the  injury  2 

of  a  mill  site  on  the  same  stream  on  which  a  mill  or  mill  dam  has  been  3 

lawfully  erected  and  used,  unless  the  right  to  maintain  a  mill  on  such  4 

last  mentioned  site  has  been  lost  by  abandonment  or  otherwise;    nor  5 

shall  a  mill  dam  be  erected  or  raised  to  the  injury  of  any  such  mill  site  6 

which  has  been  occupied  as  such  by  the  owner  thereof,  if,  within  a  reason-  7 

able  time  after  commencing  such  occupation,  he  completes  and  puts  in  8 

operation  a  mill  for  the  working  of  which  the  water  of  such  stream  is  9 

applied;  nor  shall  a  mill  or  dam  be  placed  on  the  land  of  any  person  with-  10 

out  such  grant,  conveyance  or  authority  from  the  owner  as  would  be  11 

necessary  to  convey  land.  12 

186  Mass.  89.  226  Mass.  586. 


Height  of 
water,  etc. 
1795,  74,  §  4. 
•R.  .S.  116,  5  3. 
G.  S.  149,  §  3. 


Section  3.  The  height  to  which  the  water  may  be  raised  and  the  1 
period  of  time  for  which  it  may  be  kept  up  in  each  year  may  be  determined  2 
by  jury.  3 


P.  S.  190,  $  3. 
R.  L.  196,  5  3. 
12  Met.  142. 


4  Cush.  549. 
7  Gray,  294. 


113  Mass.  238. 
142  Mass.  482. 


Petiti 

ion  for 

overflow,  1 

etc., 

of  land. 

171.3- 

-14, 

15,  i 
1795, 

2. 

74, 

5  2. 

1825, 

109, 

5  2. 

R.  S. 

116, 

55  4, 

5. 

1840, 

87, 

§2. 

G.  S. 

149, 

§5  4, 

5. 

p.  s. 

190, 

55  4, 

5. 

R.  L 

196 

,  5  4. 

1905, 

259, 

,  §1. 

Section  4.    The  owner  or  occupant  of  land  which  has  been  overflowed  1 

or  otherwise  injured  by  such  dam  may  obtain  compensation  therefor  if,  2 

within  three  years  thereafter,  he  files  a  petition  in  the  superior  court  for  3 

the  county  where  the  land  or  any  part  thereof  lies  describing  the  land  4 

alleged  to  have  been  overflowed  or  injured  and  stating  the  damages  5 

sustained  so  that  the  record  will  show  with  sufficient  certainty  the  matter  6 

heard  and  determined.     If  the  land  overflowed  or  injured  is  outside  the  7 

commonwealth  such  petition  shall  be  filed  in  the  superior  court  for  the  8 

county  where  the  dam  or  any  part  thereof  is  maintained.  9 

9  Pick.  62.  16  Gray,  43.  129  Mass.  292. 
3  Met.  357.                                     2  Allen,  350. 

10  Met.  203.  10  Allen,  420. 

11  Met.  570.  12  Allen,  89,  455. 

12  Met.  182. 


6  Cush.  170.  303. 
13  Gray,  146,  442. 


102  Mass.  458. 
108  Mass.  160. 
116  Mass.  138. 


131  Mass.  337. 
177  Mass.  46. 
190  Mass.  143. 
225  Mass.  155. 
237  Mass.  54. 


Notice. 

1797, 

63, 

§1. 

1824, 

153, 

§  1. 

R.  S. 

116, 

§5  6, 

7. 

G.S. 

149, 

85  6, 

7. 

P.  s. 

190, 

55  6, 

7. 

R.  L. 

196, 

5  5. 

Section  5.  Notice  of  the  filing  of  such  petition  shall  be  given  by  an 
officer  qualified  to  serve  civil  process  by  delivering,  fourteen  days  at 
least  before  the  return  day  thereof,  to  the  owner  or  occupant  of  such 
mill  or  dam,  or  leaving  at  his  place  of  abode,  or,  if  he  is  not  found  within 
the  commonwealth  and  has  no  place  of  abode  therein,  at  the  mill,  an 
attested  copy  of  the  petition. 


ludtli&^  Section  6.     The  respondent  may  answer  in  bar  that  he  has  a  right  1 

iv97,'^63^  5  2.  to  maintain  such  dam,  that  the  petitioner  has  no  interest  in  the  land  2 

55  8.9.  '  alleged  to  be  flowed  or  injured  or  any  other  matter  which  may  show  3 

?5 1;  sf'  that  the  petitioner  cannot  maiptain  the  petition ;  but  he  shall  not  answer  4 
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5  that  the  land  described  is  not  injured  by  the  dam.     If  a  pica  or  answer  is  p.  s.  i90. 

6  filed,  the  subsequent  pleadings  and  the  trial  shall  be  conducted  as  in  an  r.  l.%6.  5  6. 

7  action  at  law. 

3  Mass.  184.  12  Cush.  259.  9  Gray,  177. 

6  Mass.  398.  4  Gray,  581.  16  Gray,  187. 

10  Met.  37.  7  Gray,  294.  123  Mass.  301. 

1  Section  7.     If  the  respondent  is  defaulted  or  if  the  issue  is  decided  l^i^ 

2  in  favor  of  the  petitioner,  the  case  shall  be  tried  bv  a  iury;  and,  if  either  is.  i  2. ' 

•  •  ..'  .  1795   74    6  2 

3  party  requires  it,  tlie  jury  shall,  under  the  direction  of  the  court,  view  the  1797!  es!  §  3. 

4  land"  alleged  to  be  injured.  ^*^^'  '"■ 

1824,  153,  §2.  G,  .S.  149.  §5  11.  13-15.  R.  L.  196.  5  7. 

R.  S.  lie,  §§  11.  13,  14.  P.   S.  190.  §§  11-13.  2  Cush.  341. 

1  Section  S.     The  jury  shall  assess  the  amount  of  damages  sustained  oMam'^ges- 

2  within  three  years  last  preceding  the  filing  of  the  petition  and  to  the  date  'j7'J|"'f4"'-  ' 

3  of  their  verdict,  taking  into  consideration  any  damage  caused  by  the  is.  §  3. ' 

4  dam  to  other  land  of  the  petitioner  as  well  as  the  damage  caused  thereby  1824!  153. 5  3. 

5  to  the  land  overflowed ;   and  they  shall  also  allow  by  way  of  set-off  any  R~i'.  lit'.    ^' 

6  benefit  caused  thereby  to  the  petitioner's  land.     Upon  the  acceptance  gH^im, 

7  and  recording  of  their  verdict,  judgment  and  execution  shall  be  issued  in  f.^  8*^90 

8  accordance  therewith.  5§  14-16. 

R.  L.  196,  5  8.  102  Mass.  458.  131  Mass.  572. 

17  Pick.  58.  lOS  Mass.  160.  162  Mass.  422. 

16  Gray,  46.  113  Mass.  88.  177  Mass.  46. 
2  Allen.  436. 

1  Section  9.     If  it  is  alleged  in  the  petition  that  the  dam  has  been  Jury  to  doter- 

2  raised  to  an  unreasonable  height,  or  that  it  ought  not  to  be  kept  up  and  dl'm,  etJ^  '  ° 

3  closed  during  the  whole  year,  the  jury  shall  determine  by  their  verdict  ism!  122, 1 1'. 

4  how  much  the  dam  shall  be  lowered  and  whether  it  shall  be  left  open,  and,  g  |  \\%\  \  \%- 

5  if  so,  during  what  part  of  the  year.  p-  s.  i9o,  §  17. 

R.  L.  196,  §  9.  113  Mass.  238.  142  Mass.  482. 

1  Section  10.    They  shall  also  determine  by  their  verdict  what  amount,  Jufy  to  assess 

2  if  any,  to  be  paid  annually  to  the  petitioner,  would  be  a  just  and  reason-  gross  damages. 

3  able  compensation  for  the  damages  that  may  be  thereafter  caused  by  the  is.  §  2. ' 

4  dam,  so  long  as  it  is  used  in  conformity  with  the  verdict;  and  also  what  Y^il'.  122!  §2! 

5  amount  in  gross  would  be  a  just  and  reasonable  compensation  for  all  §  |  \]^\  \  ^\ 

6  damages  thereafter  to  be  caused  bv  such  use  of  the  dam  and  for  the  right  £■  ^-  VSb  \  !§ 

M  ••i*/«  *i»'i  °K.  1-.  19o,  5  10. 

7  to  mamtaiQ  and  use  it  forever  as  aforesaid. 

110  Mass.  298.  131  Mass.  337. 

1  Section  11.     The  petitioner  may,  within  three  months  after  the  Petitionermay 

2  verdict  has  been  allowed  and  recorded,  elect,  by  a  writing  filed  in  the  gross's  amount. 

3  clerk's  office,  to  take  the  amount  so  awarded  in  gross,  instead  of  such  R."&\'nl^'§2u; 

4  annual  compensation. 

G.S.149,  §21.  R.  L.  196.  5  11.  126  Mass.  4.58. 

P.  S.  190,  5  19.  4  Met.  603.  131  Mass.  337,  572. 

1  Section  12.     The  owner  or  occupant  of  the  mill  or  dam  shall,  within  Suoh  amount 

2  three  months  after  such  election,  paj^  to  the  petitioner  or  secure  to  his  with'in''thiee 

3  satisfaction  said  amount  with  interest  from  the  date  of  the  verdict.  ^S29'.^^22, 5  2. 

4  After  the  expiration  of  said  three  months,  and  until  payment  of  said  q.!;  Jig]  522! 

5  damages  and  interest,  such  owner  or  occupant  shall  lose  all  benefit  of  ^\  ^^^^  ^^°2 

6  the  provisions  of  tliis  chapter. 

4  Cush.  24*. 
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'^en"ation°if '         SECTION  1.3.     If  the  petitioner  does  not  within  said  three  months  make  1 

no  e'ection.^      his  clectioH,  as  aforesaid,  he  and  all  persons  claiming  under  him  shall,  2 

R.  s.'  116,  §  22.  so  Ions:  as  the  dam  is  kept  up  and  maintained,  be  entitled  to  receive  from  3 

p.'  s.  i9o!  §  21.'  the  owner  or  occupant  of  the  mill  the  annual  compensation  so  established  4 

R.  L.  196,  §  13.  1^^^  ^j^^  jury,  unless  the  amount  is  increased  or  diminished  upon  a  new  5 

petition,  as  hereinafter  provided.  6 

^tc"fOTpiy-         Section  14.     The  person  who  is  entitled  to  receive  said  annual  com-  1 

ment  of            peusatiou  or  gross  damages  shall  have  a  lien  therefor,  from  the  time  of  2 

R.  s.  116,  §  23.  the  filing  of  the  original  petition,  on  the  mill  and  mill  dam  with  their  3 

p.  s.  i9o!  §  22.'  appurtenances  and  on  the  land  under  and  adjoining  the  same  and  used  4 

R.  L.  196,  §  14.  |.]j(,j.p^,i|^}j .  {jy^  gypi^  jjejj  gjiall  not  extend  to  any  amount  due  more  than  5 

three  years  before  the  commencement  of  an  action  therefor.  6 

TOvir'dama%8       SECTION  15.     Such  persou  may  recover,  in  contract  in  the  superior  1 

and  enforce       court  from  the  pcFsou  who  owus  or  occupies  the  mill  when  the  action  2 

1713-14,           is  brought,  the  whole  amount  due  and  unpaid  for  the  three  years  last  3 

1795, 74, 5  3.     preceding,  and  costs,  although  the  amount  recovered  is  less  than  one  4 

G.  s'  149!  §  25!  hundred  dollars.  5 

p.  S.  190,  §  23.  4  Met.  426.  4  Gush.  245. 

R.  L.  196,  §  IS.  10  Met.  359.  2  Gray,  407. 

1931,  426,  §  303.  13  Met.  172.  108  Mass.  160. 


Sale  on 
execution 


Section  16.    The  execution  issued  on  such  judgment,  if  not  other-  1 

f^s  25,'26.'         ^'ise  satisfied,  may,  within  thirty  days  after  judgment,  be  levied  on  the  2 

?s?6^27'         l^nd  so  subject  to  the  lien;   and  the  officer  may  thereupon  sell,  in  the  3 

p.  s.  190, 1 24.  manner  provided  for  the  sale  of  land  on  execution,  such  land  or  so  much  4 

R.  L.  196,  5  16.      ,  .    ^      .  •    ,.         ,  -11  1-  xi  r 

123  Mass.  183.   thcreoi  as  is  necessary  to  satisfy  the  execution  and  the  expenses  oi  the  5 

levy.     Such  sale  shall  be  valid  against  any  claim  which  has  accrued  6 

within  the  time  covered  by  the  lien.  7 

Right  of  Section  17.     A  person  who  is  entitled  to  the  land  so  sold  may  redeem  1 

redemption.  .   ,  .  ^  .  ,  ,  ^ 

R.  s.  116,  §27.  the  same  within  one  year  after  the  sale,  upon  paying  to  the  purchaser  2 

p.  s!  i9o!  §  25.'  or  to  the  person  holding  under  him  the  amount  paid  therefor,  with  interest  3 

■  at  the  rate  of  twelve  per  cent  a  year.  4 

im-u'"'  Section  18.     The  party  prevailing  upon  such  petition  shall  be  entitled  1 

15,  §  4. '  to  costs,  except  as  otherwise  provided.  2 

1795.  74.  §§  2,  3.  G.  S.  149,  §§  10.  32,  33.  2  Met.  506. 

1797,  63,  §  4.  P.  S.  190,  §§  10,  27.  2  Gray,  497. 

R.  S.  116,  §§  10,  31,  32.  R.  L.  196,  §  18.  2  Allen,  436. 

prohYbUeT"^'^'       Section  19.     No  action  shall  be  maintained  at  common  law  for  the  1 

g' i'  149'  5  31   recovery  of  damages  for  the  erection,  maintenance  or  use  of  a  mill  or  2' 

p.  s.  190,'  §  28.  mill  dam,  if  a  remedy  therefor  is  provided  in  this  chapter.  3 

R.  L.  196,  §  19.  2  Allen,  350.  113  Mass.  235,  238. 

12  Met.  142.  12  Allen,  89.  225  Mass.  155. 

and^damrnot        Section  20.     This  chapter  shall  not,  except  as  herein  expressly  pro-  1 

affected,  vidcd,  affcct  the  right  to  keep  up,  maintain  and  use  any  lawfully  existing  2 

R.  s.  116,  §  28.  water  mill  and  mill  dam;  but  if  the  owner  or  occupant  thereof  makes  any  3 

P.'  s!  i9o',  §  29^  material  change  by  raising  the  dam  or  by  altering  the  machinery  or  the  4 

97  .Mals^402^°'  manner  of  using  the  water,  so  as  to  cause  additional  damage  to  the  land  5 

113  Mass.  235,   ^^  another,  it  shall  be  considered  a  new  mill-  or  dam,  in  respect  to  such  6 

additional  damage,  and  the  remedy  for  compensation  therefor  shall  be  7 

substantially  the  same  as  in  the  case. of  a  new  dam.  8 
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1  Section  21.     If  either  party  is  dissatisfied  with  the  annual  corapen-  claim  of  new 

2  sation  established  by  proceedings  upon  a  petition  under  this  chapter  or  R.'s.'ii'(i!'§  33. 

3  corresponding  provisions  of  earlier  laws,  a  new  petition  may  be  filed  for  f,  f  \Iq-  |  |q 

4  the  increase  or  diminution  of  such  compensation  or  for  ascertaining  the  ^^^  ''^bl^' 

5  gross  amount  of  the  damages,  and  the  proceedings  shall  be  conducted  2  Met.  so?. ' 

6  substantially  in  the  manner  provided  for  an  original  petition;   but  if  a  i2Cush.26o. 

7  petitioner  has  declined  to  accept  gross  damages  which  have  been  awarded  '  **    "^^^  ^°^' 

8  to  him,  they  shall  not  be  again  assessed  within  ten  years  thereafter. 

1  Section  22.     Such  new  petition  may  be  maintained  by  and  against  same  subject. 

2  either  of  the  parties  to  the  original  petition  or  by  and  against  a  person  1799!  78!  §3! 

3  lawfully  holding  under  either  of  them,  but  it  shall  not  be  brought  until  §§34, 35.' 

4  the  expiration  of  one  month  after  the  payment  of  the  year  last  preceding  ^§  fs.'se.' 

5  was  due. 

p.  S.  190,  §  31.  R.  L.  196,  §  22. 

1  Section  23.     The  owner  of  the  mill  or  dam  may,  within  said  month.  Costs  avoided 

2  offer  in  writing  to  the  owner  of  the  land  any  increase  of  said  annual  com-  pay°ina-ersed 

3  pensation;   and  if  the  owner  of  the  land  does  not  agree  to  accept  it,  but  i799|'78,'"§°i"' 

4  files  a  new  petition  to  obtain  an  increase,  he  shall  pay  the  costs,  unless  §;  |;  W^'  |  If 

5  he  recovers  a  greater  annual  compensation  than  was  so  offered. 

p.  S.  190,  §  32.  R.  L."  196.  5  23. 

1  Section  24.     The  ownier  of  the  land  may,  within  said  month,  offer  in  Costs  avoided 

2  writing  to  the  owner  of  the  mill  or  dam  to  accept  a  smaller  amount  than  aMept'smaiier 

3  that  established  as  said  annual  compensation;   and  if  the  owner  of  the  i799^'78,''§"2° 

4  mill  or  dam  does  not  agree  to  pay  such  reduced  compensation,  but  files  §  |  W^- 1  gg 

5  a  new  petition  to  obtain  a  diminution  thereof,  he  shall  pay  the  costs,  p  |  Jso 

6  unless  the  annual  compensation  is  reduced  by  the  verdict  to  an  amount 

7  less  than  the  offer. 


33. 

§24. 


1  Section  25.     Such  offers  may  be  made  by  or  to  the  respective  tenants  Ofierto 

2  or  occupants  of  the  land  and  of  the  mill  or  dam,  in  like  manner  and  with  1799.  78, 

3  like  effect  as  if  made  by  or  to  the  respective  owTiers,  except  that  no  r^  .s.  Tie,  §  38. 

4  agreement  founded  thereon  shall  bind  said  owners  unless  made  with  their  p  |  J.jo'  1 34 

5  consent. 

R.  L.  196.  §  25. 

1  Section  26.     If  the  offer  so  made  by  either  party  is  accepted  by  the  Effect  of 

2  other,  it  shall  establish  the  annual  compensation  to  be  thereafter  paid,  ITonlf'^''^ 

3  as  if  it  had  been  -established  by  a  judgment  upon  a  new  petition,  if  a  mem-  §;  |;  {49;  |  Iq 

4  orandum  of  such  offer  and  acceptance  and  of  the  agreement,  signed  by  the  ^-  £•  J|°'  1 1^ 

5  respective  parties  or  by  persons  authorized  by  them,  is  filed  and  recorded 

6  in  the  office  of  the  clerk  of  the  court  in  which  the  former  judgment  was 

7  rendered,  with  a  note  of  reference  on  the  record  of  the  former  judgment 

8  to  the  book  in  which  the  agreement  is  recorded. 

1  Section  27.     If,  upon  a  petition  by  the  owner  of  the  land,  the  jury  verdict  not  to 

2  return  a  verdict  that  he  is  not  entitled  to  any  annual  compensation,  the  hon^wLIT." 

3  judgment  thereon  shall  not  bar  a  new  petition  for  damages  alleged  to  §;  ^;  \\g  1 1°; 

4  have  arisen  after  such  verdict  and  for  compensation  for  damages  there-  ^- 1-  }®g'  |  |f 

5  after  sustained. 

10  Mass.  72. 
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Tender  to 
stop  costs. 

1824,  15»,  § 

1825,  109,  § 
R.  S.  116,  § 
G.  S.  149,  § 
P.  S.  190,  § 
R.  L.  196,  § 
7  Gray,  186. 


Section  28.     In  every  original  petition  brought  by  the  owner  of  land  1 

*•    alleged  to  be  injured  by  a  mill  dam,  the  respondent  may  bring  into  court  2 

41.  and  there  tender  any  amount  which  he  considers  proper  to  be  paid  to  the  3 

sT.  petitioner  for  the  damages  incurred  up  to  the  time  of  such  tender,  and  4 

may  also  offer  to  pay  any  certain  annual  compensation  for  the  damages  5 

which  may  be  thereafter  caused  by  the  dam.     If  the  petitioner  does  not  6 

accept  the  amount  so  tendered  with  his  costs  to  that  time,  he  shall,  unless  7 

he  recovers  greater  damages  or  greater  annual  compensation  than  was  8 

so  offered,  be  entitled  to  his  costs  to  the  time  of  the  tender,  and  the  re-  9 

spondent  shall  be  entitled  to  his  costs  after  said  time.  10 


ipon™cc"ept-         Section  29.     If  the  petitioner  accepts  the  amount  so  offered  for  the  1 

anceof  tender     past  damage  and  for  future  annual  compensation,  he  shall  have  judgment  2 

G.  s.  149.'  §  43.  therefor  and  for  costs  to  that  time;  or  the  petitioner  may  accept  either  3 

R.  L.  196,'  §  29!  the  amount  tendered  for  past  damages  or  the  offer  for  future  annual  com-  4 

pensation,  and  proceed  to  trial  on  the  residue  of  the  petition  under  the  5 

same  liability  for  costs.  6 


^petufo^J"'"       Section  30.    Two  or  more  persons  who  are  jointly  or  separately 
G*s' 149  §44  interested  in  the  land  injured  may  join  in  a  petition,  and  the  jury  may 
R  L  196'  lao'  ^^^^ss  joint  or  several  damages  as  the  interest  and  title  of  the  petitioners 
may  require;  and  judgment  and  execution  shall  conform  thereto. 


abatliiJent.  SECTION  31.     The  provisions  of  chapter  two  hundred  and  thirty-one  1 

1839.  i5i',  1 5^'  relative  to  pleas  in  abatement  shall  apply  to  petitions  under  this  chap-  2 

fsfs^e'         *^'''    ^"^  i^  ^^^  respondents  are  summoned  in  pursuance  of  said  pro-  3 

£■  ?  \^2:  lt°,-  visions,  the  petitioner  mav  have  a  verdict  against  such  of  the  respond-  4 

R.  L.  196,  §  31.  ,  '  1-    1  i"         1    1  1     1        /.    •!  1  A  •    • 

9  Gray,  177.      euts  as  he  proves  are  liable,  although  he  rails  as  to  the  rest.     A  petition  5 

shall  not  be  abated  by  the  death  of  any  party,  but  it  may  be  prosecuted  or  6 

defended  by  the  surviving  petitioners  or  respondents,  or  by  the  executor  7 

or  administrator  of  the  deceased.  8 


aft«^  abate-"         SECTION  32.     If  a  petition  is  abated  or  defeated  for  any  matter  of 
g^s'  116,  143.  form,  or  if  a  judgment  for  the  petitioner  is  reversed  for  error,  the  pe- 
p'  i'  190  1 4i'  titioner,  or  any  person  claiming  under  him,  may  file  a  new  petition  for 
R.  L.  196.  §  32.  the  same  cause  within  one  year  after  the  abatement  or  other  determina- 
tion of  the  original  petition  or  after  the  reversal  of  the  judgment,  and 
recover  all  damages  sustained  during  the  three  years  last  preceding  or 
at  any  time  after  the  filing  of  the  first  petition. 


Petition  when 
public  way  is 
to  be  over- 
flowed. 

1873,  144,  §  1. 
P.  S.  190,  §  42. 
R.  L.  196,  §  33. 
119  Mass.  356. 


Section  33.     If  a  person  who  owns,  erects  or  maintains  a  water  mill  1 

or  a  dam  to  raise  water  for  working  such  mill  upon  or  across  a  stream  2 

not  navigable  desires  to  raise,  erect  or  maintain  a  dam  at  such  a  height  3 

or  in  such  a  manner  as  to  overflow  or  otherwise  injure  an  existing  public  4 

way,  he  may  apply  by  petition  to  the  county  commissioners  of  the  county  5 

where  such  way  is  located,  stating  the  height  at  which  it  is  desired  to  6 

maintain  such  dam  and  the  ways  which  may  be  injured  thereby,  and  7 

asking  for  the  alteration,  change  of  grade  or  specific  repairs  of  such  ways.  8 


Notice. 
1873,  144,  §  2. 
P.  S.  190,  §  43. 
R.  L.  196.  §  34. 


Section  34.     Notice  of  the  hearing  upon  such  petition  shall  be  given  1 

to  the  towns  where  the  ways  are  situated,  and  to  the  owners  or  occu-  2 

pants  of  the  land  affected  thereby,  in  like  manner  as  notice  of  the  laying  3 

out  of  highways  is  given.  4 


Chap.  253.]  mills,  dams  and  reservoirs.  3043 

1  Section  35.    Said  commissioners  may,  after  a  hearing,  order  such  Commissionere 

2  alteration,  repairs  or  change  of  grade  of  such  ways  as  will  in  tlieir  judg-  S.angl'!)7 

3  ment  enable  the  petitioner  to  raise,  erect  and  maintain  such  dam  with-  ^^yl'  °"'  "^ 

4  out  overflowing  or  otherwise  injuring  such  ways,  and  they  may  give  }>*"•  H^'  |  {^ 

5  written  direction  and  authority  to  the  petitioner  to  make  at  his  own  ex-  R-  L-  196,  §  35. 

6  pense  such  alterations,  changes  of  grade  and  repairs  within  a  reasonable 

7  time.    They  shall  record  all  such  orders  and  shall  cause  certified  copies 

8  thereof  to  be  filed  and  recorded  in  the  office  of  the  clerk  of  each  town  in 

9  which  such  alterations,  changes  of  grade  or  repairs  are  ordered. 

1  Section  36.     The  commissioners  shall  assess  and  order  the  petitioner  Commiesioners 

2  to  pay  all  damages  sustained  by  any  person  or  town  by  reason  of  the  damages. 

3  alterations,  changes  of  grade  or  repairs  ordered  by  them,  and  any  person  \l]l]  \\*'  *^" 

4  or  town  aggrieved  by  such  assessment  may,  on  application  within  one  r. t'lge  ^36 

5  year  from  the  entry  of  such  order,  have  the  damages  assessed  by  a  jury  i^^  *'"«»  356. 

6  in  the  manner  provided  in  chapter  seventy-nine. 

1  Section  37.    The  costs  of  proceedings  under  the  four  preceding  sec-  Costs. 

2  tions  shall  be  paid  by  the  petitioners,  who  may  be  recjuired  by  the  county  p.  s.'i9o,'§46. 

3  commissioners  to  give  bond  with  sufficient  sureties  for  the  payment  ^'  ^'  ^'*'  *  ^^' 

4  thereof. 

1  Section  38.    The  order  of  the  county  commissioners,  duly  issued  protectU)n  to 

2  under  section  thirty-five,  shall  authorize  the  petitioner  to  do  all  acts  5*173'° "Z/-    4 

3  necessary  to  be  done  in  compliance  therewith;    and  if  it  is  shown  that  E  ?^'^'^-  \*^- 

4  the  petitioner  has  substantially  complied  with  such  order,  no  indictment 

5  shall  be  maintained  for  the  flowage  of,  or  injury  to,  the  ways  mentioned  in 

6  such  order,  which  may  be  caused  by  the  dam. 

CR.Uv'BERRY   L.\,XD   AND  ICE   PONDS. 

1  Section  39.     An  owner  or  lessee  of  land  appropriated  or  which  he  Dam  to  flow 

2  desires  to  appropriate  to  the  cultivation  and  growth  of  cranberries  may  isee,  206. "" 

3  erect  and  maintain  a  dam  upon  and  across  a  stream  to  ffow  and  irrigate  fsgl.M^'  ^*^' 

4  said  land,  subject  to  this  chapter  so  far  as  applicable;   but  he  shall  not  fgig.lss!  ^^^' 

5  erect  anfl  maintain  a  dam  across  a  navigable  stream  or  across  the  outlet  i?^^,,'^^,'',„ 

j^Jll  — 11(5. 

6  of  a  great  pond,  without  a  license  therefor  from  the  department  of  public  issi.  394, 

7  works. 

117  Mass.  213.  154  Mass.  579.  210  Mass.  128. 

126  Mass.  458.  190  Mass.  143.  226  Mass.  5S6. 

131  Mass.  207. 

1  Section  40.     If  a  dam  has  been  so  erected  or  maintained  or  if  a  Apportionment 

2  person  has  at  his  own  expense  made,  kept  open  or  repaired  any  ditches  isti.'^im^' 

3  or  drains  for  the  improvement  or  cultivation  of  such  tract  of  land,  any  r.  l.\96',\40. 

4  owner  or  lessee  of  a  like  tract,  who  uses  such  dam,  ditches  or  drains  or 

5  who  by  more  remote  means  receives  benefit  thereby  for  the  flowing, 

6  irrigating  or  draining  of  such  last  mentioned  tract,  shall  pay  to  the 

7  person  who  has  erected  or  maintained  such  dam  or  incurred  such  ex- 

8  pense  his  proportionate  part  thereof,  which  shall  be  determined  by  the 

9  aldermen  of  the  city  or  the  selectmen  of  the  town  and  certified  to  such 

10  owner  or  lessee.     Any  person  aggrieved   by  such  determination  may 

1 1  within  three  months  after  notice  thereof  appeal  therefrom  to  the  superior 

12  court  for  the  county  where  the  dam,  ditches  or  drains  are  situated,  and 

13  shall  be  entitled  to  a  jury  trial;    but  before  taking  his  appeal  he  shall 
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give  one  month's  notice,  in  writing,  to  the  aldermen  or  selectmen  of  his  14 
intention  so  to  appeal,  and  shall  therein  specify  particularly  his  objec-  15 
tions  to  the  determination,  to  which  specification  he  shall  be  confined  upon  16 
the  hearing  by  jury.  If  such  owner  or  lessee  fails  to  pay  to  the  person  17 
entitled  such  proportionate  part  as  finally  determined,  within  said  three  18 
months  if  there  is  no  appeal,  otherwise  within  seven  days  after  final  19 
determination,  he  shall  pay  double  the  amount  so  determined  with  all  20 
expenses  arising  from  such  failure;  and  such  person  may  recover  the  21 
same  in  contract  in  his  own  name.  But  no  covenants  or  agreements  by  22 
or  between  the  owners  or  lessees  of  such  land  shall  be  affected  by  this  23 
section.  24 

i898,°48o.'  Section  41 .     An  owner  or  lessee  of  land  used  for  an  ice  pond  may  erect     1 

267^Ma^aa'  Jss!'  ^"d,  between  November  first  and  March  first,  maintain  a  dam  across  a  2 
stream  not  navigable,  for  the  purpose  of  making  an  ice  pond  by  flowing  3 
adjoining  land,  subject  to  this  chapter  so  far  as  applicable,  if  he  annually  4 
pays  to  the  owner  of  land  which  may  be  overflowed  or  injured  thereby  5 
the  amount  of  the  tax  which  may  from  time  to  time  be  assessed  on  such  6 
land;  but  such  dam  shall  not  be  erected  without  the  consent  of  all  of  the  7 
owners  of  the  land  which  would  be  flowed  by  it,  unless  the  person  propos-  8 
ing  to  erect  it  shall  furnish  to  such  owners  as  do  not  consent  to  the  erec-  9 
tion  security,  satisfactory  to  them  or  approved  by  a  justice  of  a  court  of  10 
record  or  by  a  master  in  chancery,  for  the  payment  of  any  damages  which  1 1 
may  be  caused  by  flowing  the  land  of  such  owners.  12 

D.\MS  OF  RESERVOIR   CORPORATIONS. 

by^ese?™!?  SECTION  42.     A  domestic  reservoir  corporation  may  flow  the  land  1 

i869°'38'3°°§  1     *^^  other  persons  by  its  reservoir  dam,  and  a  person  whose  land  or  prop-  2 

p.  s.' 190,' §^50.  erty  has  been  flowed  or  injured  by  such  dam,  unless  compensation  has  3 

been  otherwise  made,  may  obtain  compensation  therefor  as  provided  4 

in  this  chapter.  5 


R.  L.  196,  5  42. 


is69"383, 5  2        Section  43.     The  court  in  which  a  petition  for  such  compensation  1 

R  L  m  \  43  ^^  pending  shall,  if  requested  by  the  petitioner,  require  such  corporation  2 

to  give  satisfactory  security  for  the  payment  of  all  damages  and  costs  3 

which  may  be  awarded  thereon,    and  if,  upon  petition  and  notice  to  4 

the  corporation,  the  court  finds  that  the  security  has  become  insuffi-  5 

cient,  it  shall  require  the  corporation  to  give  further  security.     If  the  6 

corporation  neglects  for  one  month  or  for  such  further  time  as  the  court  7 

allows  to  comply  with  any  such  order,  it  shall  lose  all  rights  under  this  8 

chapter,  and  the  court  may  restrain  it  from  flowing  or  injuring  such  9 

land  or  property  until  such  security  has  been  given.  10 

SAFETY   of  RESERVOIRS  AND   D.UIS. 

Mt  t7be  ■  ^*''"       Section  44.    A  reservoir,  reservoir  dam  or  mill  dam  shall  not  be  con-  1 

constructeri  or    structed  or  materially  altered  until  plans  and  specifications  of  the  pro-  2 

1875, 178,  §  i.    posed  work  have  been  filed  with  and  approved  by  the  county  com-  3 

R.  L.  196,  §  44.  missioners  of  the  county  where  it  is  situated.     Said  commissioners  shall  4 

1924, 178, 5 1-    j.g^jjijj  j^j^j  record  such  plans  and  specifications  and  shall  inspect  the  work  5 

during  its  progress;   and  if  at  any  time  it  appears  that  the  plans  and  6 

specifications  are  not  faithfully  adhered  to,  they  may  appoint  an  in-  7 

spector  to  be  constantly  engaged  at  the  expense  of  the  owners  in  the  8 

supervision  of  the  work.     Upon  a  refusal  of  the  owners  or  of  their  agents  9 
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10  to  adhere  to  said  plans  and  specifications,  said  inspector  may  order  the 

11  discontinuance  of  the  work.     This  and  the  six  following  sections  shall 

12  not  apply  to  small  dams,  constructed  for  irrigation  or  for  other  purposes, 
lo  the  breaking  of  which  would  involve  no  risk  to  life  or  property,  nor  to 

14  standpipes  or  tanks,  nor  to  a  dam  where  the  area  draining  into  the  pond 

15  formed  thereby  does  not  exceed  one  square  mile,  unless  the  dam  is  more 
1()  than  ten  feet  in  height  above  the  natural  bed  of  the  stream  at  any  point 
17  or  unless  the  quantity  of  water  which  the  dam  impounds  exceeds  one 
IS  million  gallons. 

1  Section  45.    The  county  commissioners  shall,  as  often  as  once  in  Examination 

2  two  years,  cause  a  thorough  examination  to  be  made  of  every  reservoir,  dam!*''"'"^  ° 

3  reservoir  dam  and  mill  dam  by  the  breaking  of  which  loss  of  life  or  Q^t  ul'.  1 47. 

4  damage  to  a  road  or  bridge  is  likely  to  be  caused,  and  they  shall  at  any  ^^i;lgo!  I53. 

5  time  cause  such  examination  to  be  made  upon  written  application  by  JlyJ-gg*- 

6  the  mayor  and  aldermen  of  a  city  or  the  selectmen  of  a  town  where  such  §§  1.  s- ' 

7  damage  is  likely  to  be  caused.     Any  party  whose  property  is  likely  to  wp,  am'.  §  2. ' 

8  be  damaged  by  the  breaking  of  any  such  structure  may  make  a  written 

9  application  to  the  commissioners,  setting  forth  the  facts  and  the  owner- 

10  ship  of  such  structure  which  is  believed  to  be  unsafe,  aufi  the  commis- 

11  sioners  may  thereupon  cause  said  structure  to  be  examined.     If  upon 

12  examination  the  structure  is  deemed  safe,  the  costs  of  such  application 

13  and  examination  may  be  ordered  paid  by  the  party  making  the  applica- 

14  tion.     The  commissioners  shall  cause  every  examination  to  be  made 

15  by  a  competent  engineer  who  shall  report  to  them  in  writing  whether 

16  he  considers  the  structure  safe  and  in  good  condition,  and  if  not,  its 

17  condition  in  detail  and  the  work  or  the  changes  required  for  safety  and 

18  the  public  good.     The  engineer  shall  be  allowed  by  the  commissioners  a 

19  reasonable  compensation  for  his  services  which  shall  be  paid  by  the 

20  county  in  the  first  instance.     Ownership  of  the  structure  shall  be  ascer- 

21  tained  and,  so  far  as  possible,  examinations  shall  be  made  in  co-operation 

22  with  the  owner  or  his  agent. 

1  Section  4G.     If,  upon  such  examination,  the  structure  is  not,  in  the  Alterations  or 

2  iudgment  of  the  commissioners,  sufficiently  strong  to  resist  the  action  1554,  327.  §  1. 

3  of  the  water  under  any  circumstances  which  may  reasonably  be  expected  is7s'.  ns.  §  3. ' 

4  to  occur,  they  shall,  with  the  advice  of  an  engineer,  determme  and  f8M/99°'§^2^* 

5  direct  what  alterations  or  repairs  are  required  to  make  the  structure  R  l.  196,  M6. 

6  permanent  and  secure,  and  shall  in  writing  order  the  owners  thereof  to 

7  make  such  alterations  or  repairs  within  a  reasonable  time,  and  the  re- 

8  suits  of  such  examination  and  the  orders  thereon  shall  be  duly  recorded 

9  by  said  commissioners. 

1  Section  47.     If,  after  notice  in  writing  to  the  owner  of  a  reservoir  or  Proceedings 

2  dam  which  has  been  so  examined  and  adjudged  to  be  unsafe,  the  said  "o  "ompiy  with 

3  owner  refuses  or  neglects  to  make  such  alterations  or  repairs  as  the  aUerations,  etc. 

4  commissioners  order,  they  may,  at  the  expense  of  the  county,  cause  j^^;!"' 

5  such  reservoir  or  dam  to  be  altered  antl  repaired  or  any  part  thereof  c'jfcj^^o' 

6  removed  or  the  water  drawn  ofl^,  whichever  they  may  consider  necessary  p^f/Jo't^ss 

7  for  the  safety  of  life,  property,  roads  or  bridges  on  the  stream  below,  u,  l.  ior.  §47. 

8  After  such  removal,  no  structure  shall  be  erected  except  in  compliance 

9  with  the  three  preceding  sections,  and  after  the  water  has  been  drawn 

10  oft",  the  reservoir  shall  not  be  filled  again  until  the  orders  of  the  com- 

11  missioners  have  been  complied  with. 
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fg°|*=327  §  4        Section  48.    The  commissioners  shall  make  such  orders  as  they  may  1 

?875  178  §  5^'  f^^eni  just  as  to  the  payment  by  the  owner,  county  or  other  party  of  the  2 

p.  s.' 190,' §56.  costs  and  expenses  incurred  by  them  under  the  three  preceding  sections,  .3 

1924^  178,'  5  4.    and  if  the  reservoir  or  dam  was  adjudged  to  be  unsafe,  said  costs  and  4 

expenses  may  be  ordered  paid  by  the  owner,  with  interest,  from  the  time  5 

they  were  paid  by  the  county.    Notice  shall  be  gi\-en  the  county  treas-  6 

urer  and  the  owner  or  other  party  of  the  amount  due  the  county.  7 

^ll°leTs1'ot        Section  49.     No  order,  approval,  request  or  advice  of  the  county  1 

buir^etc''"'     commissioners  shall  impair  the  legal  duties  and  obligations  of  the  owners  2 

i875,'i78,  §6     of  reservoirs,  reservoir  dams  or  mill  dams  or  their  liability  for  the  con-  3 

R.  L.  196,  §  49.  sequences  of  their  illegal  acts  or  of  the  neglect  or  mismanagement  of  4 

their  servants  or  agents.  5 

i857,'H63°°           Section  50.     The  supreme  judicial  and  the  superior  courts  shall  have  1 

G.  s.  149,  §  52.  jurisdiction  in  equity  to  enforce  the  six  preceding  sections.  2 

1875,  ITS,  §  7.  P.  S.  190,  §  58.  R.  L.  196,  §  50. 

repairing   and    rebuilding   mills    and    mill   DAMS. 

maTorit'y  to           Section  51.     If  a  mill  which  is  owned  by  joint  tenants  or  tenants  in  1 

i709-io'3  §  1   common,  or  the  dam  or  appurtenances  of  such  mill,  require  repairs  or  2 

1795, 74',  §'6.     rebuilding  in  whole  or  in  part,  and  all  the  proprietors  do  not  agree  to  join  3 

G.  s!  149!  §  53:  therein,  a  majority  in  interest  of  the  proprietors  may  cause  the  work  to  4 

R.L.'ige,^^.  be  done  at  the  expense  of  the  whole  in  proportion  to  their  respective  5 

interests.  6 

^opri^fo?s.           Section  52.     One  or  more  of  the  proprietors  may  call  a  meeting  by  a  1 

1709-10, 3,^§  1.  notice  signed  by  the  person  or  persons  who  call  it,  addressed  to  each  of  2 

R.  s.'  116,  I  45.  ti^e  other  proprietors,  stating  that  the  mill,  dam  or  appurtenances  re-  3 

p.  s.  190,' §60.'  quire  repairs  or  rebuilding  and  that  their  attendance  is  requested  at  a  4 

R.     196,      ..  ,j-|gg|.jj^g  pf  ^j^j,  proprietors  thereof  at  the  mill  at  a  time  named  to  consult  5 

and  agree  upon  the  measures  to  be  taken  for  such  purpose.  6 


Notice 
1709-10,  3 


9 


1709-10  3  §  1.      Section  53.     The  notice  shall  be  served  by  an  officer  qualified  to  serve  1 

1795.  74^  §  5.     pjyjj  process  by  delivering  an  attested  copy  thereof  to  each  proprietor,  2 

§§  46, 47.'         or  by  leaving  such  copy  at  his  last  and  usual  place  of  abode,  not  less  than  3 

p.' s.  190,' §61.'  seven  nor  more  than  thirty  days  before  the  day  appointed  for  the  meet-  4 

R.     196,    o- .  .^^^^  ^^^j  ^^^^j^  officer's  return,  specifying  the  persons  on  whom  he  has  5 

served  the  notice  and  the  time  and  manner  of  the  service  on  each,  shall  6 

be  sufficient  evidence  thereof.  7 

i709-w'.X'§  2.      Section  54.     At  such  meeting,  or  at  any  adjournment  thereof,  the  1 

R^I'ii6,S^48  majority  in  interest  of  the  proprietors  of  the  mill  may  take  measures  2 

p'  I  190'  I  6''  tt>  cause  the  mill  or  the  dam  or  appurtenances  thereof  to  be  repaired  or  3 

R.  L.  196,  §  bi.  rebuilt,  as  they  shall  consider  most  for  the  interest  of  all  concerned  therein.  4 


Apportionment      SECTION  55.     Each  proprietor  shall,  upon  demand,  after  the  work  is     1 

of  expense  of  r       r  r  .... 

work.  __ 

1795774',  §'  6.  ■  and  equal  part  of  the  expense  of  such  repair  or  rebuilding,  in  proportion  to     3 
G.  s.  149;  1 57:  his  share  or  interest  in  the  mill,  with  interest  from  the  time  of  the  advance.     4 

p.  S.  190,  §  63.  R.  L.  196,  §  55. 


of  expense  of  ,^^.  .  I'li  i  ii**j.o 

WO''''  completed,  pay  to  the  proprietors  by  whom  it  has  been  advancea  his  just     Z 
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1  Section  56.     The  proprietors  who  advance  the  money  so  e.vpended  pij.1n°nt^"'''' 

2  shall  have  a  lien  therefor  on  the  rents  and  profits  of  the  mill  and  may  re-  r^|' nji^fgo 

3  tain  so  much  thereof  as  belongs  to  any  proprietor  indebted  to  them  for  g.s.  !«:  §58. 

4  such  advance,  to  be  applied  to  the  payment  of  his  debt;   or  they  may  r.  l.  i96, 5S6. 

5  maintain  an  action  for  the  debt  or  for  as  much  thereof  as  has  not  been 

6  received  from  the  rents  and  profits. 

1  Section  57.     The  guardian  of  a  proprietor  may  act  for  him  in  calling  Proprietor 

2  or  attending  a  meeting  of  the  proprietors,  and  may  there  vote  and  do  all  ianship. 

3  such  other  acts  as  the  ward  could  do  if  competent  to  act. 

1795.  74,  §  7.  G.  S,  149.  §  59.  R.  L.  196.  §  57. 

R.  S.  110,  §  51.  P.  S.  190.  §  65. 

1  Section  58.     If  part  of  the  mill  is  held  by  a  tenant  for  life  or  years.  Apportionment 

2  the  amount  due  for  the  repairs  and  other  expenses  on  that  part  of  the  berwSenant 

3  mill  shall  be  apportioned  on  the  tenant  for  life  or  years  and  on  the  re-  lnd'r'em°a'inder" 

4  mainderman  or  reversioner  in  proportion  to  the  value  of  their  respective  5"^^^;  ^^  ^  ^ 

5  interest ;  and  the  person  to  whom  the  money  is  due  from  such  remainder-  g  |  JiJJ>  1 13. 

6  man  or  reversioner  shall  have  a  lien  on  the  rents  and  profits  belonging  p-  s.  m  §  66 

7  to  him  after  his  estate  comes  into  possession,  if  not  sooner  paid,  notwith- 

8  standing  any  limitation  by  lapse  of  time. 

1  Section  59.     A  mortgagee  in  possession  shall  be  considered  a  pro-  if  proprietor 

2  prietor  for  the  purposes  of  this  chapter;    but  if  the  action  is  brought  his  interest. 

3  against  the  mortgagor  before  his  right  of  redemption  has  been  foreclosed,  r.^I;  ith.S^k. 

4  he  shall  also  be  liable  for  all  amounts  so  due  on  account  of  his  share  pi;igo:i6-7.' 

5  of  the  mill,  so  far  as  the  same  have  not  been  recovered  from  the  mort-  ^  ^  i^^'  ^  ^9. 

6  gagee.     All  amounts  paid  on  this  account  by  the  mortgagee  shall  be 

7  allowed,  between  him  and  the  mortgagor,  as  so  much  paid  for  repairs  or 

8  improvements. 

1  Section  60.     A  tenant  in  tail  of  a  part  of  a  mill  shall,  for  the  purposes  Tenant  in  tau. 

2  of  this  chapter,  be  considered  the  proprietor  thereof  in  fee  simple. 

R.  S.  116,  §55.  G.  S.  149.  §  62.  P.  S.  190,  §  68.  R.  L.  196,  §  60. 

1  Section  61.     All  amounts  due  from  one  proprietor  to  another  for  Recovery  of 

2  money  advanced  under  this  chapter  may  be  recovered  in  contract;  and  for  repairs. 

3  if  two  or  more  proprietors  are  so  indebted,  by  a  suit  in  equity.    The  q,  t',  149;  §  Is. 

4  amount   so   recovered   shall   be  apportioned   by  the  court  among  the  r.  1. 'ige,  \  m'. 

5  plaintiffs,  if  more  than  one,  according  to  their  respective  rights. 

1  Section  62.     This  chapter  shall  not  affect  any  contract  or  agreement  Contracts  be- 

•  !•  -11  1  •  1      -1  !•         twcen  parties. 

2  by  or  between  the  proprietors  ot  a  mill  as  to  the  repair  or  rebuilding  1709-10, 3,  §  4. 

3  thereof. 

1795,  74,  5  6.  G.  S.  149,  §  64.  R.  L   196,  §  62. 

R.  S.  116,  §  58.  P.  S.  190,  §70.  4  Mass.  559. 

MILLERS. 

1   Section  63.  [Repealed,  1931,  426,  §  39.] 
1   Section  64.  [Repealed,  1931,  426,  §  39.] 
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CHAPTER    254. 

LIENS   ON   BUILDINGS   AND   LAND. 


Sect. 

1.  Lien  for  labor. 

2.  Lien  in  case  of  written  contract  with 

owner.     Notice. 

3.  Labor  or   material   subsequently   fur- 

nished or  performed. 

4.  Same   subject.     Sub-contractor's  lien. 

Notice  of  contract. 

5.  Bill  in  equity  to  enforce  lien. 

6.  Public  property  exempted. 

7.  Lien  invalid  against  prior  mortgage. 

8.  Lien  dissolved  unless  statement  is  filed. 

9.  Recording  and  inspection  of  statement. 
Dissolution  by  notice. 
When  bill  to  be  filed.     Inaccuracy  in 

statement,  etc. 
Dissolution  by  bond  in  case  of  personal 
labor. 

13.  When    attachments    do    and    do    not 

prevail.      Attaching    creditors,    how 
paid,  as  between  themselves. 

14.  Dissolution  by  bond  of  creditor. 
1.5.  Dissolution  by  decree  of  court. 

16.  Trial. 

17.  Claims  allowed. 


10. 
11. 


12. 


Sect. 
IS.  Sale. 

19.  Notice  of  sale. 

20.  Redemption. 

21.  Distribution. 

22.  Costs. 

23.  Bill  against  heirs  or  assigns  of  original 

owner. 

24.  Bill   by  executor  or   administrator  of 

creditor. 

GENERAL    PROVISIONS. 

25.  Sale  of  estate  less  than  a  fee  simple. 

26.  Action  at  law  not  barred. 


LIENS    ON    LAND    RAISED    OR    RECLAIMED    BY 
DREDGING. 

27.  Lien  in  case  of  written  contract  with 

owner.     Notice. 

28.  Sub-contractor's  lien.     Notice  of  con- 

tract. 

29.  Provisions  of  chapter  relative  to  build- 

ing liens  to  apply  to  two  preceding 
sections. 


Lien  for  labor. 
1820.  281. 
R.  S.  117,  §  1. 
1851,343,  §  1. 
1852,  307,  §  1. 
1855,  431,  §  1. 
G.  S.  150,  §  1. 
1872,  318,  I  1. 
P.  S.  191, 
§§1,2. 
1900.  256. 
R.  L.  197, 
§§1,2. 
1915,  292, 
§§  1,  13. 
5  Cush.  119. 
1  Gray,  297, 
576. 


Lien  in  case 

of  written 

contract  with 

owner. 

Notice. 

1855,  431, 

§§1.4. 

G.  S.  150, 

§§2,4. 

1872,  318.  §  3. 

P.  S.  191, 

§§1-4. 

1898.  562,  §  77. 

R.  L.  128.  §76; 

197,  §§  1,  3,  4. 


Section  1.  A  person  to  whom  a  debt  is  due  for  personal  labor  per- 
formed in  the  erection,  alteration,  repair  or  removal  of  a  building  or 
structure  upon  land,  by  virtue  of  an  agreement  with,  or  by  consent  of, 
the  owner  of  such  building  or  structure,  or  of  a  person  having  authority 
from  or  rightfully  acting  for  such  owner  in  procuring  or  furnishing  such 
labor,  shall,  under  the  provisions  of  this  chapter,  other  than  sections 
three  and  four,  have  a  lien  upon  such  building  or  structure  and  upon  the 
interest  of  the  owner  thereof  in  the  lot  of  land  upon  which  it  is  situated, 
for  not  more  than  eighteen  days'  work  actually  performed  during  the 
forty  days  next  prior  to  his  filing  a  statement  as  provided  in  section  eight. 

136  !\tass.  314. 
140  Mass.  256,  .526. 
143  Mass.  105. 
147  Mass.  493. 


3  Gray,  233. 

13  Gray,  311.  414. 

11  Allen,  444. 

105  Mass.  345. 

106  Mass.  228,  528,  531. 
112  Mass.  18. 

115  Mass.  429. 
117  Mass.  167,  176. 
120  Mass.  58. 

123  Mass.  45,  570. 

124  Mass.  404. 
126  Mass.  148. 
129  Mass.  570. 
131  Mass.  177. 


148  Mass.  104. 

155  Mass.  549. 

156  Mass.  205,  355. 
160  Mass.  48. 

162  Mass.  593. 

163  Mass.  7. 

164  Mass.  146. 

165  Mass.  113,  429. 

169  Mass.  351. 

170  Mass.  50. 


171  Mass.  294. 
179  Mass.  153. 
182  Mass.  150, 
189  Mass.  53. 
191  Mass.  458. 
199  Mass.  480. 
204  Mass.  494. 
211  Mass.  169. 
216  Mass.  41. 
219  Mass.  463. 
227  Mass.  446. 

233  Mass.  112,  150. 

234  Mass.  210. 
239  Mass.  448. 


1 

2 
3 

4 
5 
6 
7 
8 
9 
10 


Section  2.     A  person  entering  into  a  written  contract  with  the  owner  1 

of  land  for  the  whole  or  any  part  of  the  erection,  alteration,  repair  or  2 

removal  of  a  building  or  structure  upon  land,  or  for  furnishing  material  3 

therefor,  shall  have  a  lien  upon  said  building  or  structure  and  upon  the  4 

interest  of  the  owner  in  said  lot  of  land  as  appears  of  record  at  the  date  5 

when  notice  of  said  contract  is  filed  or  recorded  in  the  registry  of  deeds  6 

for  the  county  or.  district  where  such  land  lies,  to  secure  the  payment  7 

of  all  labor  and  material  which  shall  thereafter  be  furnished  by  virtue  8 
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9  of  said  contract.     Said  notice  may  be  filed  or  recorded  by  any  person  '^iS'  292, 

10  entitled  under  this  chapter  to  enforce  a  lien,  and  shall  be  in  substantially  isie,  300,  §  1. 

11  the  following  form :  '   I  %f;;  tl'l 

5  Allen,  403, 

Notice  is  hereby  given  that  by  virtue  of  a  wTitten  contract,  dated  ,  y^AJien,  412. 

between  ,  owner,  and  ,  contractor,  said  contractor  is  to  fy^"'^"'  ^*^' 

furnish  labor  and  material  for  the  erection,  alteration,  repair  or  removal  of  a  a'Aiien,  152. 

building  on  a  lot  of  land  described  as  follows:  101  Mass.  43.5. 

^  106  Mass.  .528. 

_.,,,.,,  ,    ,     ,  ,     ,  112  Mass.  309. 

bald  contract  is  to  be  completed  on  or  before  .  116  Mass.  374. 

124  Mass.  516. 
126  Mass.  169, 

12  A  notice  of  any  extension  of  such  contract,  stating  the  date  to  which  ?28'mms.  los. 

13  it  is  extended,  shall  also  be  filed  or  recorded  in  the  said  registry  prior  to  ^4i  Mass.  28O, 

14  the  date  stated  in  the  notice  of  the  contract  for  the  completion  thereof,  Ht  K**^  ^21 

.,  _  1  I        ^i     I   1  .   I     1  m        1  ....  147  Mass.  493. 

15  and  may  be  filed  by  any  party  entitled  to  file  the  original  notice. 

15.5  Mass.  549.  188  Mass.  401.  219  Mass.  463. 

158  Mass.  71,468.  .552.  190  Mass.  168.  226  Mass.  148. 

159  Mass.  124.  206.  192  Masis.  175.  227  Mass.  446. 

168  Mass.  467.  198  Mass.  56.  233  Mass.  264.  314. 

172  Mass.  597.  199  Mass.  480.  234  Mass.  210. 

173  Mass.  332.  201  Mass.  484.  237  Mass.  434. 
178  Mass.  163,  238,  204  Mass.  122,  494.  240  Mass.  4. 
260,  288.  213  Mass.  159,  456.  257  Mass.  453. 
182  Mass.  150,  480.  216  Mass.  81. 

16  Such  notices,  and  all  other  instruments  hereinafter  required  to  be  Notices,  etc., 

17  filed  or  recorded  in  the  registry  of  deeds,  affecting  registered  land  shall  ^fgbSld  land. 
IS  be  filed  and  registered  in  the  manner  prescribed  by  section  seventy- 

19  eight  of  chapter  one  hundred  and  eighty-five.     Such  notices,  and  all 

20  other  instruments  hereinafter  required  to  be  filed  or  recorded  in  the 

21  registry  of  deeds,  affecting  unregistered  land  shall  be  indexed  in  a  separate 

22  book  to  be  kept  for  that  purpose. 

23  If  registered  land  is  included  with  unregistered  land  in  any  such  notice 

24  or  other  instrument,  an  attested  copy  thereof  shall  be  filed  with  the 

25  assistant  recorder  and  registered. 

1  •     Section  .3.     If  the  notice  aforesaid  shall  have  been  filed  or  recorded  m^eriafsub- 

2  in  the  registry  of  deeds,  as  hereinbefore  provided,  any  person  who  shall,  fy^n^hcdo 

3  subsequent  to  the  date  of  filing  or  recording  notice  of  said  contract,  furnish  performed. 

1    1  •  1915  292    §  3 

4  labor  or  material,  or  perform  labor,  under  a  contract  with  the  contractor  line!  soe.  §  2. 

5  or  with  any  sub-contractor  of  said  contractor,  shall  be  entitled  to  enforce  237  MaS:  434! 

6  a  lien  on  the  premises  therein  described  for  any  labor  performed,  or  labor  It?  Mass!  453. 

7  or  material  furnished,  subsequent  to  the  filing  or  recording  of  said  notice 

8  and  prior  to  the  date  of  the  termination  of  said  contract  as  stated  in  said 

9  notice  or  notices. 

1  Section  4.     Whoever,  subsequent  to  the  date  of  the  original  con-  same  subject. 

2  tract,  furnishes  labor  or  material,  or  both  labor  and  material,  or  per-  tor's  Uen. 

3  forms  labor,  under  a  written  contract  with  a  contractor,  or  with  a  sub-  contract. 

4  contractor  of  such  contractor,  may  file  in  the  registry  of  deeds  for  the  261  Vats!  liV. 

5  county  or  district  where  such  land  lies  a  notice  of  his  contract  substan-  fi^'gig-j  P12. 

6  tially  in  the  following  form  : 

Notice  is  hereby  given  that  by  virtue  of  a  written  contract  dated  , 

between  ,  contractor  (or  sub-contractor),  and  said 

is  to  furnish  labor  or  material,  or  both  labor  and  material,  or  per- 
form labor  in  the  erection,  alteration,  repair  or  removal  of  a  building  or  structure 
by  ,  contractor,  for  ,  owner,  on  a  lot  of  land  described 

as  follows : 

Said  contract  is  to  be  completed  on  or  before 


3050 


LIENS  ON   BUILDINGS  AND   LAND. 


[Chap.  254. 


A  notice  of  any  extension  of  such  contract,  stating  the  date  to  which  7 
it  is  extended,  shall  also  be  filed  or  recorded  in  said  registry  prior  to  the  8 
date  stated  in  the  notice  of  the  contract  for  the  completion  thereof.  9 

Upon  filing  a  notice,  as  hereinbefore  provided,  and  giving  actual  notice  10 
to  the  owner  of  such  filing,  the  sub-contractor  shall  have  a  lien  to  secure  11 
the  payment  of  all  labor  and  material,  which  he  shall  thereafter  furnish,  12 
upon  the  building  or  structure,  and  upon  the  interest  of  the  owner,  as  13 
appears  of  record  at  the  time  of  such  filing,  in  the  lot  of  land  on  which  14 
said  building  or  structure  is  situated.  But  such  lien  shall  in  no  event  15 
exceed  the  amount  due  or  to  become  due  under  the  original  contract  when  16 
notice  of  the  filing  of  the  sub-contract  is  given  by  the  sub-contractor  to  17 
the  owner;  and  the  time  for  the  performance  of  the  contract  of  the  sub-  18 
contractor  shall  not  be  extended  beyond  the  time  for  the  performance  of  19 
the  original  contract  and  any  extension  thereof,  if  the  objection  thereto  20 
of  the  owTier  is  filed  in  the  registry  of  deeds  and  actual  notice  of  such  21 
objection  is  given  by  the  owner  to  the  sub-contractor  within  five  days  22 
after  the  owner  received  notice  of  the  filing  of  the  contract  as  provided  23 
in  this  section.  24 


Bill  in  equity 
to  enforce  lien. 
1819,  156, 
§§  1-3. 
R.  S.  117, 
§§3-5.7-10, 
30,31. 

1851,  343,  §  4. 

1852,  307,  §  2. 
1855,  431, 

§§  5,  6. 
1858,  55. 
G.  S.  150, 
§§7-9,  11-17, 
37,  38. 

1871,  343.  §  3. 
P.  S.  191, 
§§9-11.  13, 
15-20,  39,  40. 
1888,  344, 
§§  1-3. 

1893,  396,  §  12. 

1894,  431. 
R.  L.  197, 
§§9-14,  24. 
1908,  127. 

1915,  292, 
§§4,  13. 

1916,  306,  §  3. 
4  Cush.  532. 
5Cush.  119. 

3  Allen,  458. 
103  Mass.  227. 
118  Mass.  595. 
129  Mass.  570. 


Section  5.  All  proceedings  to  enforce  a  lien  upon  land  for  the  erec-  1 
tion,  alteration,  repair  or  remo^■al  of  a  building  or  other  structure,  shall  2 
be  begun  by  bill  in  equity  filed  in  the  superior  court  for  the  county  where  3 
the  land  lies.  The  petitioner  shall  bring  his  bill  in  his  own  behalf  and  in  4 
behalf  of  all  other  persons  in  interest  who  shall  become  parties.  The  5 
subpoena  shall  be  returnable  not  more  than  si.xty  days  subsequent  to  the  6 
entry  of  the  bill  and  shall  contain  a  brief  description  of  the  property,  7 
sufficient  to  identify  it,  and  a  statement  of  the  amount  alleged  to  be  due.  8 
An  attested  copy  thereof  shall  be  filed  in  the  registry  of  deeds  and  re-  9 
corded  as  provided  in  section  nine.  All  other  parties  in  interest  may  10 
appear  and  have  their  rights  determined  in  such  bill,  and  at  any  time  11 
before  a  final  decree,  upon  the  suggestion  of  any  party  in  interest  that  12 
any  other  person  is  or  may  be  interested  in  the  suit,  or  of  its  own  motion,  13 
the  court  may  issue  a  subpoena  to  such  person,  or  a  precept  directing  14 
him  to  appear  in  said  cause  on  or  before  a  day  certain  or  be  forever  15 
barred  from  any  rights  thereunder.  The  court  may  in  its  discretion  pro-  16 
vide  for  notice  to  absent  parties  in  interest.  The  terms  "party  in  in-  17 
terest"  and  "person  in  interest",  as  used  in  this  chapter,  shall  include  IS 
mortgagees  and  attaching  creditors.  19 


141  Mass.  273. 
161  Mass.  462. 
164  Mass.  144. 
168  Mass.  435. 


170  Mass.  449. 
IT.-)  Mass.  34. 
17(i  Mass.  164. 
ITS  Mass.  163. 


187  Mass.  513. 
191  Mass.  133. 
217  Mass.  33. 
240  Mass.  4. 


wempt^d"""*^      Section  6.     No  lien  shall  attach  to  any  land,  building  or  structure  1 

\^\n  ^^Inv  ^'    thereon  owned  by  the  commonwealth,  or  bv  a  countv,  citv,  town,  water  2 

6  Allen,  307.  „-..*  *  *ti?  r 

114  Mass.  476.   or  fare  district.  3 


204  Mass.  494. 


226  Mass.  148. 


Lien  invalid 
against  prior 
mortgage. 
1852,  307,  §  1. 
G.  S.  150,  §  3. 
P.  S.  191,  §  5. 
R.  L.  197,  §  5. 

1915,  292, 
§§  6.  13. 

1916,  306,  §  4. 
5  Cush.  119. 


Section  7.     No  lien,  except  under  section  one,  shall  avail  as  against  a  1 

nfortgage  actually  existing  and  duly  registered  or  recorded  prior  to  the  2 

filing  or  recording  in  the  registry  of  deeds  of  the  notice  required  by  this  3 

chapter,  and  no  lien  under  section  one  shall  avail  as  against  such  a  mort-  4 

gage  unless  the  work  or  labor  performed  is  in  the  erection,  alteration,  5 

repair  or  removal  of  a  building  or  structure  which  erection,  alteration,  6 
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7  ri'pair  or  removal  was   actually  begun  prior  to  the  recording  of  the  103  Mass.  470. 

■                                                                                                             »                 O                I-  O  jQg  Mass    411. 

8  mortgage. 


117  Mass.  167,  176. 

160  Mass.  48. 

177  Mass. 

506. 

214  .Mass.  92, 

120  Mass.  408. 

161  Mass.  462. 

182  Mass. 

150. 

121. 

121  Mass.  418. 

168  Mass.  538. 

191  Mass. 

424. 

Op.  A.  G.  (1919) 

136  Mass.  314. 

170  Mass.  311. 

192  Mass. 

175. 

112. 

155  Mass.  549. 

172  Mass.  553. 

1  Section  S.     Liens  under  sections  two  and  three  shall  be  dissolved  ls™  dissolved 

1    •      •        I  I  I  11*         unless  state- 

2  unless  the  contractor,  or  some  person  claiming  by,  through  or  under  him,  ™,<i"'' '« fii«d. 

3  shall,  within  thirty  days  after  the  date  on  which  the  principal  contract  i85o!43i!  §2! 

4  is  to  be  performed,  file  in  the  registry  of  deeds  in  the  county  or  district  1872',  313',  §  2'. 
.')  where  the  land  lies  a  statement,  signed  and  sworn  to  by  him,  or  by  some  111*]  93.''§\*' 

6  person  in  his  behalf,  giving  a  just  and  true  account  of  the  amount  due  ^39*2,  m'.  ^ ''■ 

7  him,  with  all  just  credits,  a  brief  description  of  the  property,  and  the  f^^^-  If^J^-  §  ^■ 

8  names  of  the  owners  as  set  forth  in  the  notice  of  contract.     A  lien  under  §§  7, 13. ' 

,.  1      II   1         1-         I         I  1  1  I  19'8.  265,  §  3. 

I)  section  tour  shall  be  dissolved  unless  the  sub-contractor,  or  some  person  7  Gray,  429. 

10  claiming  by,  through  or  under  him,  shall,  within  thirty  days  after  the  8  Aiien^'590. ' 

1 1  date  on  which  the  contract  of  said  sub-contractor  is  to  be  performed,  file  no  Mass!  iie! 

12  in  the  registry  of  deeds  in  the  county  or  district  where  the  land  lies  uTMassiie?; 

13  a  statement,  signed  and  sworn  to  by  him,  or  by  some  person  in  his  behalf,  JJgM^     459 

14  giving  a  just  and  true  account  of  tiie  amount  due  him,  with  all  just  credits,  120  Mass.  58. 
1.')  a  brief  description  of  the  property,  and  the  names  of  the  owners  as  set  i24Mass.  404, 

16  forth  in  the  notice  of  contract.    A  lien  under  section  one  shall  be  dissolved  126  Mass.  270. 

17  unless  a  like  statement,  giving  the  names  of  the  owners  of  record  at  the  \ll  l\lll[  foe! 

15  time  the  work  was  performed  or  at  the  time  of  filing  the  statement,  is  filed  J^g  ^j'^g^  1% 
19  within  the  forty  days  provided  in  said  section. 

145  Mass.  565.  163  Mass.  7.  183  Mass.  375.  213  Mass.  456. 

148  Mass.  280.  167  Mass.  136.  187  Mass.  417.  215  iMass.  582. 

151  Mass.  129.  168  Mass.  435.  198  Mass.  56.  217  Mass.  33. 

154  Mass.  590.  171  Mass.  231.  204  Mass.  122.  231  Mass.  418. 

156  Mass.  317.  175  Mass.  167,  175.        205  Mass.  407.  234  Mass.  210. 

159  Mass.  202,  206.  176  Mass.  164.  208  Mass.  583.  239  Mass.  448. 

161  Mass.  338,  462.  179  Mass.  360.  211  Mass.  169.  263  Mass.  27. 

1      Section  9.     Any  statement  provided  for  in  section  eight  shall  remain  Recording  and 

inspection  of 
statement. 


2  in  the  custody  of  the  register  and  be  open  to  public  inspection.     He  shall 

3  record  it  in  a  book  kept  therefor,  but  the  items  of  the  account,  except  the  q®|'  fH'  |f; 

4  total  amount  claimed  due,  may  be  omitted  from  the  record. 

1875,20.  1877,  93,  §  2.  P.  S.  191,  §  7.  R.  L.  197,  §  8. 

1  Section  10.     The  lien  of  any  person  may,  so  far  as  his  interest  is  Dissolution 

2  concerned,  be  dissolved  by  a  notice  signed  by  him,  stating  that  his  lien  isi9?i.56,  5  6. 

3  is  dissolved,  filed  in  the  registry  of  deeds  where  the  notice  of  the  contract  f843, 343,  §  5* 

4  is  filed  under  which  contract  the  lien  is  claimed. 

G.S.  140,  §41.  1891,244.  1915,292,5  13. 

P.  S.  191,  H5.  U.  L.  197,  §  31.  1918,  265,  §  2. 

1  Section  11,     The  lien  shall  be  dissolved  unless  a  bill  in  equity  to  when  bin  to 

2  enforce  it  is  filed  within  sixty  days  after  the  filing  of  the  statement  re-  accullo-  in°' 

3  quired  by  section  eight.     The  validity  of  the  lien  shall  not  be  affected  by  f^sl.Ts"';  §  s.' 

4  an  inaccuracy  in  the  description  of  the  property  to  which  it  attaches,  if  p  |  i9°'||' 

5  the  description  is  sufficient  to  identify  the  property,  or  by  an  inaccuracy  i892,  i9i. 

6  in  stating  the  amount  due  for  labor  or  material  unless  it  is  shown  that  §§7,9. 

7  the  person  filing  the  statement  has  wilfully  and  knowingly  claimed  more  §§8,'f3. ' 

8  than  is  due  him. 

6  Gray.  531.  141  Mass.  273.  164  Mass.  410.  205  Mass.  407. 

7  Gray,  429.  14S  Mass.  280.  168  Mass.  435.  211  Mass.  169. 
13  Gray,  100.                   154  Mass.  590.                 176  Mass.  83,  164.  216  Mass.  41. 

2  Allen,  424.  161  Mass.  462.  178  Mass.  288.  217  Mass.  33. 

3  Allen,  464.  162  Mass.  432.  189  Mass.  53.  234  Mass.  210. 

8  Allen,  590.  163  Mass.  7,  199  Mass.  480.  239  Mass.  448. 
108  Mass.  103. 
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§28. 


Dissolution  by 
bond  in  case  of 
personal  labor. 
1874.  321, 
§§1-3. 
1877,  93, 
§§  1.3. 
P.  S.  191, 
§§42.43. 
1895,  404. 
R.  L.  197, 
1906,  223. 
1909.  237. 
1915.  292, 
§§9,  13. 
120  Mass.  346. 
165  Mass.  415. 
213  Mass.  463. 
228  Mass.  581, 
598. 

230  Mass.  259. 
245  Mass.  14. 
263  MasB.  295. 


Section  12.     Any  person  in  interest  may  cause  to  be  recorded  in  the  1 

registry  of  deeds  in  the  county  or  district  where  the  land  lies  a  bond  2 

having  as  surety  a  company  or  corporation  authorized  to  do  a  surety  3 

business  in  the  commonwealth  or  individual  sureties  as  herein  pro-  4 

vided,  in  which  bond  the  register  of  deeds  and  his  successors  in  office  shall  5 

be  obligees,  in  a  penal  sum  fixed  by  the  building  commissioner  or  other  6 

officer  performing  like  duties  under  any  statute,  ordinance  or  by-law  of  7 

a  town  where  the  land  in  question  lies,  or,  if  there  is  no  such  officer,  by  a  8 

justice  or  clerk  of  a  court  having  jurisdiction  in  the  locality  where  the  9 

land  lies.     The  bond  shall  describe  the  land  in  such  detail  as  is  required  10 

in  a  common  conveyance  of  land,  and  shall  be  in  form  substantially  11 

as  follows:  12 

Know  all  Men  by  these  Presents. 

That  we  of  in  the  County  of 

and  Commonwealth  of  Massachusetts,  as  principal,  and  in  the 

Commonwealth,  as  surety  or  sureties,  are  holden  and  stand  firmly  bound  and 
obliged  unto  ,  Register  of  Deeds  for  the  County 

of  ,  in  the  full  and  just  sum  of  Dollars  to  be  paid  unto 

said  Register  and  his  successors  in  said  office,  to  which  payment,  well  and  truly 
to  be  made,  we  bind  ourselves,  our  heirs,  executors,  administrators,  successors 
and  assigns,  jointly  and  severally,  firmly  by  these  presents. 

Sealed  with  our  seals  and  dated  the  day  of  in  the 

year  of  our  Lord  one  thousand  nine  hundred  and 

The  condition  of  this  obligation  is  such,  that  whereas  said  is  in- 

terested in  the  erection,  alteration,  repair  or  removal  of  a  building  on  a  certain  lot 
of  land  situated  within  the  Registry  District  in  the  Commonwealth, 

bounded  and  described  as  follows  and  desires  under  the  provisions  of 

chapter  two  hundred  and  fifty-four  of  the  General  Laws  and  acts  in  amendment 
thereof  and  in  addition  thereto  to  free  said  land  from  claims  for  personal  labor 
in  accordance  with  the  provisions  of  said  chapter  and  amendments  thereto; 

Now,  therefore,  if  the  above  bounden  shall  pay  or  cause  to  be 

paid  for  any  and  all  personal  labor  performed  in  the  erection,  alteration,  repair 
or  removal  of  said  building  on  said  land,  under  the  contract  stated  in  the  certifi- 
cate on  the  back  hereof,  irrespective  of  any  agreement  made  between  him  and 
the  owner  or  any  other  persons  now  interested  or  who  may  hereafter  be  interested 
therein,  then  the  above  written  obligation  shall  be  null  and  void;  otherwise  to 
remain  in  full  force  and  virtue. 

Signed,  sealed  and  delivered  in  presence  of 

(Seal) 
(Seal) 
(Seal) 
(Certificate  on  Back  of  Bond.) 

(Date) 

I,  ,  principal  in  the  within  bond,  hereby  certify  that  the  proposed 

work  on  the  lot  of  land  described  in  said  bond  is  the  erection  —  alteration  — 
repair  —  removal  of  a  building,  that  a  fair  estimate  of  the  cost  of  the  labor  on 
said  building  will  not  exceed  dollars.    The  work  is  to  be  done  under 

a  contract  made  (date)  the  parties  thereto  being 

of  and  of  .    Said  work  is  to  be  completed 

on  or  before 

(Signed.) 


If  individual  sureties  are  given  on  said  bond,  the  sureties  shall  be  not  13 
less  than  three  in  number,  each  of  whom  shall  have  owned  real  estate  for  14 
at  least  one  year  next  prior  to  the  date  of  the  bond,  of  a  value  not  less  15 
than  the  penal  sum  of  the  bond,  and  said  bond  shall  not  be  recorded  unless  16 
the  bond  and  sureties  shall  have  been  approved  by  a  justice  or  clerk  of  a  17 
court  having  jurisdiction  in  the  locality  where  the  land  lies,  after  an  ex-  18 
amination  on  oath  of  all  the  sureties  by  said  justice  or  clerk.  19 
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20  After  the  recording  of  said  bond  no  lien  shall  thereafter  attach  for 

21  personal  labor  performed  under  the  contract  in  respect  to  which  the 

22  bond  is  given. 

23  The  register  of  deeds  may  refuse  to  record  the  said  bond  if  it  be  de- 

24  fective  in  form  or  substance,  but  no  party  to  any  such  bond  shall  be  dis- 

25  charged  by  any  defect  therein  as  against  any  party  who  has  in  good  faith 

26  allowed  his  lien  to  be  dissolved  by  lapse  of  time  in  reliance  on  the  bond. 

27  The  bond  may  be  enforced  by  a  bill  in  equity  in  the  superior  court  brought 

28  by  any  party  in  interest.     The  petitioner  shall  bring  his  bill  in  his  own 

29  behalf  and  in  behalf  of  all  other  persons  in  interest  who  shall  become 

30  parties.     A  copy  of  the  subpoena  shall  be  filed  and  recorded  in  the  registry 

31  of  deeds. 

1  Section  13.     The  rights  of  an  attaching  creditor  shall  not  prevail  milft"sdoan'd 

2  as  against  a  lien  under  section  one,  nor  against  the  claim  of  a  lienor  where  do  not  prevau. 

•  •  i»  1  1  fM     I  1     1  •        I  •  Attaching 

3  notice  or  notices  of  contract  have  been  filed  or  recorded  in  the  registrv  of  creditors,  how 

*■'  OiilQ      flS 

4  deeds  under  sections  two  and  four  prior  to  the  recording  of  the  attach-  between 

5  ment.     An  attachment  recorded  prior  to  the  filing  or  recording  of  the  isig^iseTs  4. 

6  notice  of  contract  shall  prevail  against  a  lien,  other  than  for  personal  f§2i-23%5. 

7  labor,  to  the  extent  of  the  value  of  the  buildings  and  land  as  they  were  5*5  2s-3o.'32. 

8  at  the  time  when  the  labor  was  commenced  or  the  material  furnished  for  p^lJ/g/ 

9  which  the  lien  is  claimed,  and  in  case  of  a  sale  under  section  eighteen  the  5j  31-33, 35. 

,      ,,      ,  ...  ■  ,      1    •  •  •  ,  1900,  4U6. 

U)  court  shall  determine,  in  the  manner  provided  in  section  sixteen,  what  R  l.  197, 

11  proportion  of  the  proceeds  of  the  sale,  as  derived  from  the  value  of  the  1915.292, 

12  property  at  such  time,  shall  be  held  subject  to  the  attachment.     If  the  fgiel'soe,  §5. 

13  attaching  creditor  recovers  judgment,  the  proceeds  so  held  subject  to  1^414^265,5  4. 

14  his  attachment,  or  as  much  thereof  as  may  be  necessary,  shall  be  applied  \^ll'  ^■ 

15  upon  his  execution,  and  the  residue,  if  any,  shall  be  disposed  of  in  the 
IG  same  manner  as  if  there  had  been  no  such  attachment.     If  the  interest 

17  of  the  o'mier  of  the  property  is  attached  after  the  filing  of  the  notice,  the 

18  proceeds  of  any  sale  of  the  property  under  said  section  eighteen,  after  dis- 

19  charging  all  prior  liens  and  claims,  shall  be  applied  to  satisfy  the  execu- 

20  tion  of  the  attaching  creditor,  provided  the  lienor  or  the  officer  making 

21  the  sale  has  actual  notice  of  the  attachment.     Several  attaching  credi- 

22  tors  as  between  themselves  shall  be  paid  according  to  the  order  of  their 

23  attachments. 

1  Section  14.     In  a  bill  in  equity  under  section  five,  the  court  may,  Dissolution 

2  in  its  discretion,  accept  a  bond,  with  sufficient  surety  or  sureties,  to  dis-  cfeditor. 

3  solve  the  lien  of  any  creditor  or  all  liens,  as  to  the  whole  or  any  part  of  5u%^^'' 

4  the  property,  or  any  interest  therein.     Such  bond  shall  be  filed  by  the  §5'/,' .1,^4. 

5  obligor  in  the  registry  of  deeds  within  ten  days  after  its  approval,  and  5542-44' 

6  shall  not  dissolve  the  lien  unless  so  filed.     It  shall  be  recorded,  and  may  isso.  383. 

7  then  be  taken  from  the  registry  by  the  obligee. 

1895,404.  181  Mass.  181.  215  Mass.  582. 

R.  L.  197,  §§  28-30.  187  Mass.  .300.  306.  228  Mass.  5S1,  598. 

1906.  223.  190  Mass.  4.39.  230  Mass.  259. 

1909.  237.  213  Mass.  463.  245  Mass.  14. 
1915,  292,  §§  11,  13. 

1  Section  15.     If  it  appears  to  the  court  that  no  person  is  entitled  to  Dissolution  by 

2  a  lien,  or  tiiat  every  lien  has  been  discharged  by  payment  thereof,  the  i9i5'!'292,  §  12! 

3  court  shall  forthwith  cause  a  decree  to  be  entered  to  the  effect  that  the 

4  lien  is  dissolved,  and  a  certificate  to  that  effect  shall  be  sent  forthwith 

5  by  the  clerk  to  the  register  of  deeds.     Such  certificate  shall  be  filed  and 

6  recorded  in  the  manner  provided  in  sections  eight  and  nine. 
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[Chap.  254. 


Trial. 

1819,  156, 

§§3.7. 

R.  S.  117, 

§§  10,  11. 

Claims 

allowed. 

1819,  156, 

§4. 

R.  S.  117. 

§§12,  13. 

G.  S.  150, 

§§  19,  20. 

P.  S.  191, 

§§22,  23. 

R.  L.  197, 

§  16. 

172  Mass. 

597. 

192  Mass. 

175. 

239  Mass. 

448. 

Sale. 

1819,  156, 

§3. 

R.  S.  117, 

§§  14.  15. 

G.  S.  1.50, 

§§21,  22. 

P.  S.  191, 

§§  24,  25. 

R.  L.  197, 

§17. 

Section  16.  The  court  shall  determine  all  claims  in  a  summary  1 
manner  according  to  equity  procedure  but  without  abridging  the  right  2 
of  jury  trial.  3 


G.  S.  150, 
P.  S.  191, 


§§  17,  18. 
§§  19,  21. 


R.  L.  197,  §  15. 
170  Mass.  1. 


179  Mass.  214. 
213  Mass.  456. 


Section  17.  A  claim  due  absolutely  and  without  condition,  although 
not  payable  at  the  time  of  determination,  shall  be  allowed  with  a  rebate 
of  interest  to  the  time  when  it  would  become  payable.  If  the  owner  has 
failed  to  perform  his  part  of  the  contract  and  by  reason  of  such  failure  the 
other  party  is,  without  his  own  default,  prevented  from  completely  per- 
i7'2^iuss'  597^'  forming  his  part  thereof,  he  shall  be  entitled  to  a  reasonable  compensa- 
tion for  as  much  as  he  has  performed,  in  proportion  to  the  price  stipulated 
for  the  whole. 

Section  18.  If  a  lien  is  established  the  court  shall  order  a  sale  of 
the  property  to  be  made  by  an  officer  qualified  to  serve  civil  process. 
The  court  may  order  a  sale  of  a  part  of  the  property  sufficient  to  satisfy 
the  claims  allowed,  if  such  part  can  be  set  off  from  the  residue  and  sold 
without  damage  to  the  whole. 

215  Mass.  582.  230  Mass.  259. 


isfg^lse.l's.        Section  19.     The  officer  shall  give  notice  of  the  time  and  place  of  1 

R.  s.  117,  §  16.  gale  as  provided  for  sales  of  land  on  execution  or  as  ordered  by  the  court.  2 

G.  S.  150,  §  23.  P.  S.  191,  §  26.  R.  L.  197,  §  18. 

fs^'g'ise^'s        Section  20.     An  interest  in  land  sold  under  this  chapter  may  be  1 

R.  s.  117,  §  17.  redeemed,  as  provided  for  sales  of  land  on  execution.  2 

G.  S.  150,  §  24.  P.  S.  191,  §  27.  R.  L.  197,  §  19. 


Distribution. 
1819,  158,  §  5. 
R.  S.  117, 
§§  18-20. 
G.  S.  150, 
§§  25-27. 
P.  S.  191, 

R.  L.  197,  §  20.  among  the  several  creditors  to  the  amount  of  their  respective  debts,  with 
141  Mass!  28a    iutercst,  or,  if  insufficient,  to  distribute  the  same  among  the  creditors  in 

175  Mass.  34. 
206  Mass.  585 


Section  21.  If  all  the  claims  against  the  property  covered  by  the 
lien  were  ascertained  at  the  time  of  ordering  the  sale  and  if  the  proceeds 
of  the  sale  are  sufficient  therefor,  the  court  may  order  the  officer  to  dis- 
tribute them,  after  deducting  all  lawful  charges  and  expenses,  to  and 


1 

2 
3 
4 

0 

6 

7 

8 

9 

10 


proportion  to  the  amount  due  to  each.  If  all  the  claims  were  not  ascer- 
tained at  the  time  of  ordering  the  sale  or  other  sufficient  cause  is  shown, 
the  court  may  order  the  officer  to  bring  the  proceeds  of  the  sale  into  court 
to  be  disposed  of  according  to  its  decree.  If  the  whole  cannot  be  con- 
veniently distributed  at  one  time,  the  court  may  make  successive  orders  11 
of  distribution.  If  there  is  a  surplus  of  the  proceeds  of  the  sale  after  12 
making  all  payments  before  mentioned,  it  shall  be  paid  over  to  the  owner  13 
of  the  property;  but,  before  it  is  so  paid  over,  it  may  be  attached  or  taken  14 
on  execution  in  like  manner  as  proceeds  from  a  sale  on  execution.  15 


Costs. 
R.  S.  117 


32.  Section  22.  Costs  shall  be  in  the  discretion  of  the  court  and  shall  1 
p'i'iii'iii'  '^^  P'lid  from  the  proceeds  of  the  sale  or  by  any  of  the  parties,  as  it  may  2 
r'.l.  197,  §21.  order.  3 


heiisl^'assigna       SECTION  23.     If  the  pcrsoH  for  whom  the  labor  has  been  performed  or  1 

of  original         fumishcd  or  the  material  has  been  furnished  dies  or  convevs  awav  his  2 

owner.  ,  ,  *  '  o 

G  s  i-o'  5  34'  ^^tate  or  interest  before  the  filing  of  the  bill,  it  may  be  filed  and  prose-  3 

p.  8.191,' §37.'  cuted  against  his  heirs  or  against  the  persons  holding  the  estate  or  in-  4 

5  Cush.  i'i9."  ■  terest  which  he  had  in  the  land  at  the  time  when  the  labor  or  material  was  5 
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6  Derformed  or  furnished.     If  the  hill  was  filed  in  the  lifetime  of  such  per-  isi  Mass.  isi 

^  .  ,  .  ,    .  I        •      ■  ,       .'  1S7  Maoa    Sia 

7  son,  it  may  be  prosecuted  against  his  executor,  admmistrator,  heirs  or 

8  assigns  as  if  the  estate  or  interest  had  been  mortgaged  to  secure  the  debt. 


187  Mass.  513. 


1  Section  24.     If  the  creditor  dies  without  having  filed  such  bill,  it  BiUbycxecu- 

2  may  be  filed  and  prosecuted  by  his  executor  or  administrator;  or  if  he  tratorof 

3  dies  after  having  filed  it,  it  may  be  so  prosecuted. 

R.  S.  117,  §  28.  P.  S.  191,  §38.  1915,  151.  §  7. 

G.  S.  150,  §  35.  R.  L.  197,  §  23. 

GENER.\L  PROVISIONS. 

1  Section  25.     If  the  person  for  whom  the  labor  has  been  performed  fj^s'^thaS'L^fle 

2  or  with  whom  the  original  contract  has  been  entered  into  for  the  whole  S™?''',,,     og 

3  or  any  part  of  the  erection,  alteration,  repair  or  removal  of  a  building  or  g.  h'.  iso!  §  33! 

4  structure  upon  land,  or  for  furnishing  material  therefor,  has  an  estate  less  r.  l.  197,  §  32. 

5  than  a  fee  simple  in  the  land  or  if  the  property  is  subject  to  a  mortgage  lo3^^Ia33.^47o. 

6  or  other  encumbrance,  the  lien  shall  bind  such  person's  whole  estate  and  214  Mass' 92^' 

7  interest  in  the  property,  and  such  estate  or  interest  may  be  sold  and  the  ^^^  ^^''*^-  *i- 

8  proceeds  applied  according  to  this  chapter. 

1  Section  26.     This  chapter  shall  not  prevent  a  person  entitled  to  a  lien  Action  at  law 

2  under  it  from  maintaining  an  action  at  law  as  if  he  had  no  lien. 

R.  S.  117.  §  33.  P.  S.  191,  §  46.  200  Mass.  406. 

G.  S.  150.  §  40.  R.  L.  197,  §  33. 

LIENS   ON   LAND   R.'VISED   OR   RECLAIMED   BY   DREDGING. 

1  Section  27.     A  person  entering  into   a  wTitten   contract  with  the  Lien  in  case  of 

2  owner  of  land  or  flats  for  reclaiming  or  raising  the  level  thereof  by  sue-  tract"'it™ 

3  tion,  hydraulic  or  any  other  form  of  dredging,  or  for  furnishing  material  N^uce. 

4  therefor,  shall  have  a  lien  upon  the  interest  of  the  owner  in  said  land  or  '^^^'  ^^^• 

5  flats  as  appears  of  record  at  the  date  when  notice  of  said  contract  is  filed 

6  or  recorded  in  the  registry  of  deeds  for  the  county  or  district  where  such 

7  land  or  flats  lie,  to  secure  the  payment  of  all  labor  and  material  which 

8  shall  thereafter  be  furnished  by  virtue  of  said  contract.     Said  notice 

9  shall  be  in  substantially  the  following  form: 

Notice  is  hereby  given  that  by  \'irtue  of  a  written  contract  dated  , 

between  ,  owner,  and  ,  contractor,  said  contractor  is  to  furnish 

labor  and  material  for  reclaiining  or  raising  the  level  of  land  or  flats  described 
as  foUows: 

Said  contract  is  to  be  completed  on  or  before 

1  Section  28.     Whoever,  subsequent  to  the  date  of  the  original  con-  Sub-contrac- 

2  tract,  furnishes  labor  or  material,  or  both  labor  and  material,  under  a  ^ItKe'oi 

3  written  contract  with  a  contractor  contracting  as  provided  in  section  ig-j^^'asi. 

4  twenty-seven,  or  with  a  sub-contractor  of  such  contractor,  may  file  in 

5  the  registry  of  deeds  for  the  county  or  district  where  such  land  or  flats 

6  lie  a  notice  of  his  contract  substantially  in  the  following  form: 

Notice  is  hereby  given  that  by  virtue  of  a  written  contract  dated  , 

between  ,  contractor   (or  sub-contractor),  and  ,  said  is  to 

furnish  labor  or  material,  or  both  labor  and  material,  in  the  reclaiming  or  raising 
the  level,  by  ,  contractor,  for  ,  owner,  of  land  or  flats  described  as 

follows : 

Said  contract  is  to  be  completed  on  or  before 
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Upon  filing  a  notice,  as  hereinbefore  provided,  and  giving  actual  7 

notice  to  the  owner  of  such  filing,  the  sub-contractor  shall  have  a  lien  8 

to  secure  the  payment  of  all  labor  and  material,  which  he  shall  there-  9 

after  furnish,  upon  the  interest  of  the  owner,  as  appears  of  record  at  the  10 

time  of  such  filing,  in  the  lot  of  land  or  flats  reclaimed  or  improved  in  the  11 

manner  described  in  section  twenty-seven.  12 

rhaptei°?l!a-          SECTION  29.     All  the  provisions  of  this  chapter  relative  to  liens  for  1 

liJnstoappfy"^  the  ercction,  alteration,  repair  or  removal  of  a  building  or  structure  or  2 

cedin°  sections  ^^^  fumishiug  material  therefor,  attaching  under  the  provisions  of  sec-  3 

1931, 2sa.         tion  two  or  four,  shall  apply,  so  far  as  apt,  to  liens  attaching  under  4 

section  twenty-seven  or  twenty-eight.  5 


CHAPTER    255 


MORTGAGES,    CONDITIONAL    SALES    AND    PLEDGES    OF    PERSONAL 
PROPERTY,    AND   LIENS   THEREON. 


Sect. 

mortgages. 

1.  Mortgages  of  personal  property  to  be 

recorded. 

2.  Mortgage  of  vessel   or  goods  at  sea 

exempt. 

3.  Town  clerk  to  record  mortgages,  etc. 

4.  Redemption. 

5.  Notice  of  intention  to  foreclose. 

6.  Notice  of  foreclosure  to  be  recorded. 

7.  Foreclosure. 

PLEDGE.S. 

8.  Notice  of  intention  to  sell. 

9.  Sale. 

10.  Contract  rights  not  affected. 

CONDITION.\L    SALES. 

11.  Redemption  in  case  of  default. 

12.  Conditional  sales  of  furniture,  etc. 

13.  Foreclosure  of  right  of  redemption. 

LIENS  ON  VESSELS. 

14.  Liens  on  vessels. 

15.  Lien    dissolved    unless   statement   is 

filed  in  clerk's  office. 

16.  Inaccuracies  not  fatal. 

17.  Liens  on  vessels  may  be  enforced  by 

petition,  etc. 
IS.      Form  of  petition. 

19.  Who  may  join  in  petition. 

20.  Distribution  of  proceeds  of  sale. 


Sect. 

21.  Payment  by  owner  of  vessel. 

22.  Other  liens  not  affected. 

OTHER    LIENS. 

23.  Lien  of  boarding  and  lodging  house 

keepers. 

24.  Lien    for    pasturing,    boarding    and 

keeping  domestic  animals. 

25.  Lien  of  garage  keepers. 

26.  Enforcement. 

27.  Notice. 

28.  Notice  if  owner  is  unknown  or  out  of 

commonwealth. 

29.  Order  for  sale  and  distribution  of  pro- 

ceeds. 

30.  (Repealed.] 

31.  Preceding  sections  not  restrictive. 
31A.  Lien  of  spinners,  etc. 

31B.  Same  subject.     Enforcement. 
31C.  Lien  of  jewelers. 

32.  Dissolution     of     liens     on     personal 

property. 

33.  Same  subject. 

34.  Dissolution  of  certain  liens  of  bailees. 

35.  Priority  Ijetween  lien  of  vendee's  or 

lessee's  bailee  and  vendor  or  lessor. 

36.  Recovery  of  certain  personal  property 

held  under  a  lien. 

37.  Bond.    Hearing  on  sufficiency  of  sure- 

ties. 
3S.      Trial   of   claim   under  which   lien  is 

claimed. 
39.      Costs. 


Mortgages  of 
personal 
property  to  be 
recorded. 
1832,  157,  §  1. 


MORTGAGES. 

Section  1.     Mortgages   of  personal   property   shall,   within   fifteen  1 

days  from  the  date  written  in  the  mortgage,  be  recorded  on  the  records  2 

of  the  town  where  the  mortgagor  resides  when  the  mortgage  is  made,  3 
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4  and  on  tlie  records  of  the  town  wlierc  he  then  principally  transacts  his  R.  s.  74,  §5. 

5  business.     If  the  mortgagor  resides  out  of  the  commonwealtii,  and  the  g.  s.' isiA'i. 

6  property  mortgaged  is  within  the  commonwealth  when  the  mortgage  is  Hit',  i"'  ^  ^' 

7  made,  the  mortgage  shall  be  recorded  on  the  records  of  the  town  where  §"5?;  2°^' 

8  the  property  then  is.     If  a  record  in  two  different  places  is  required  and  \^^fj  [f^  ^  ^ 

9  the  mortgage  is  recorded  in  one  witiiin  said  fifteen  days,  it  may  be  re-  jsj?.  pe!    ^ 

10  corded  in  the  other  within  ten  days  after  the  date  of  the  first  record.  1921]  233! 

1 1  The  mortgage  shall  not  be  valid  against  a  person  other  than  the  parties  1  ^iet.  436.' 

12  thereto  until  so  recorded;  and  a  record  made  subsequently  to  the  time  io^Met.'4si. 
1:?  limited  shall  be  void.  This  section  shall  apply  to  bills  of  sale  given  for  304'^'35s^'^°' 
I-!  security,  but  shall  not  apply  to  assignments  which  transfer  the  title  of  i.,'^c^3i,^?o5 

15  a  lessor  or  conditional  vendor  to  a  lease  or  other  instrument  containing  0  gray,  100. 

16  a  conditional  sale  agreement  and  to  the  personal  property  therein  de-  i2Gray,"i54. 

17  scribed.     If  the  condition  for  redemption  of  the  property  included  in  1^11^^373.' 
IS  such  bill  of  sale  is  in  writing,  it  shall  be  recorded  with  and  as  a  part  of  n*AUm^23i. 

19  the  bill  of  sale;    if  the  condition  for  redemption  is  oral,  a  written  state-  99^^:397: 

20  ment  of  such  condition  signed  by  the  mortgagee  shall  be  so  recorded.      103  Mass.  432. 

104  Mass.  249.  179  Mass.  120.  213  Mass.  13,  248  Mass.  S3.  436. 

121  Mass.  435.  ISl  Mass.  73.  156.  251  Mass.  323, 

134  Mass.  48.  183  Mass.  123.  222  Mass.  587.  558. 

137  Mass.  460.  184  Mass.  361.  224  Mass.  448.  2.54  Mass.  274. 

142  Mass.  379.  190  Mass.  219.  225  Mass.  491.  263  Mass.  505. 

144  Mass.  207.  194  Mass.  493.  232  Mass.  124.  271  Mass.  285,  556. 

151  Mass.  300.  203  Mass.  46.  236  Mass.  435.  273  Mass.  130. 

173  Mass.  88.  213  Mass.  210.  244  Mass.  210.  236  U.  S.  97. 

1  Section  2.     The  preceding  section  shall  not  apply  to  a  mortgage  of,  "°J^fofg°oda 

2  or  other  instrument  relative  to,  a  ship  or  vessel  of  the  United  States,  or  ^m^j'5''/"iPj'- 

3  to  goods  at  sea  or  abroad  if  the  mortgagee  takes  possession  of  such  goods  R.  s.'  74,  §  6. 

4  as  soon  as  may  be  after  their  arrival  in  the  commonwealth. 

1851,  57.  R.  L.  198.  §  2.  225  Mass.  491. 

G.  S.  151,  §  2.  5  Allen,  280.  55  Me.  76. 

P.  S.  192,  §  3. 

1  Section  3.     Town  clerks  shall,  upon  payment  of  their  fees,  record  in  Town  clerk 

2  books  kept  for  the  purpose  mortgages  of  personal  property,  bills  of  sale  mortgages,  etc. 

3  given  for  security  and  assignments  of  future  earnings  delivered  to  them,  r.^s.'74,''§  7. ' 

4  noting  in  such  books  and  on  each  such  instrument  the  time  when  it  is  fgg|;  4^'  *  ^' 

5  received;  and  it  shall  be  held  to  be  recorded  at  the  time  when  it  is  left  |.^gi83  539. 

6  for  that  purpose  in  the  clerk's  office.     The  fees  for  recordinc;  and  for  all  }p2.  §  4 

_         ,  ....  11111  11  '1  •  11.  L.  198,  g  3. 

7  other  services  relative  thereto  shall  be  the  same  as  are  allowed  to  registers  1913, 656. 

8  of  deeds  for  like  services. 

1915,  226,  §H,  2.  105  Mass.  442.  141  Mass.  117. 

1  Section  4.     The  mortgagor  or  a  person  lawfully  claiming  under  him  Redemption. 

2  may,  after  breach  of  condition,  redeem  the  mortgaged  property  at  any  §§46,41.' 

3  time  before  it  is  .sold  in  pursuance  of  the  contract  between  the  parties,  §'§4,5.  ' 


192, 
6. 


i4. 
519. 


4  or  before  the  right  of  redemption  is  foreclosed.     The  person  entitled  to  ^j|; 

5  redeem  shall  pay  or  tender  to  the  mortgagee  or  to  the  person  claiming  J^o^Ma^l' 

6  under  him  the  amount  due  on  the  mortgage,  or  shall  perform  or  offer  }|^  ]J;{^^- 1^5 

7  performance  of  the  condition,  and  shall  pay  all  reasonable  and  lawful  231  Mass.  391. 

8  charges  and  expenses  incurred  in  the  care  and  custody  of  the  property 

9  or  otherwise  arising  from  the  mortgage;    and  if  upon  such   payment 

10  or  performance,  or  upon  tender  thereof,  the  property  is  not  forthwith 

11  restored,  the  person  entitled  to  redeem  may  recover  it  in  replevin,  or 

12  may  recover  damages  for  its  conversion. 


1  Section  5.     The  mortgagee  or  his  assigns  may,  after  breach  of  con-  Notice  of 

2  dition  and  subject  to  section  ninety-three  of  chapter  one  hundred  and  foreci 


intention  to 
ose. 
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PLEDGES,  CONDITIONAL  SALES  OF  PERSONAL  PROPERTY.      [ChaP.   255. 


1843,  72,  §  1. 
1856,  174. 
G.  S.  151,  §6. 
P.  S.  192,  §  7. 
R.  L.  198,  5  S. 
lOCush,  119. 
2  Gray.  203. 
190  Mass.  326. 
231  Mass.  357. 


forty,  give  to  the  mortgagor,  or  to  the  person  in  possession  of  the  prop-  3 
erty  claiming  the  same,  written  notice  of  his  intention  to  foreclose  the  4 
mortgage  for  breach  of  the  condition  thereof,  which  shall  be  served  by  5 
leaving  a  copy  with  the  mortgagor  or  person  in  possession  of  the  property  6 
claiming  the  same,  or  by  publishing  it  at  least  once  in  each  of  three  sue-  7 
cessive  weeks  in  one  of  the  principal  newspapers,  if  any,  published  in  the  8 
town  where  the  mortgage  is  properly  recorded  or  where  the  property  is  9 
situated ;  otherwise,  in  one  of  the  principal  newspapers  published  in  the  10 
county.  11 


Notice  of 
foreclosure  to 
be  recorded. 
1858,  3. 
G.  S.  151.  §7. 
P.  S.  192,  §  8. 
R.  L.  198,  §  6. 


Section  6.     The  notice,  with  an  affidavit  of  the  service  thereof,  shall  1 

be  recorded  wherever  the  mortgage  is  recorded,  and  such  notice  and  2 

affidavit,  if  so  recorded,  or  a  copy  of  the  record  thereof,  shall  be  evidence  3 

of  the  giving  of  the  notice.  4 


97  Mass.  489. 


122  Mass.  129. 


190  Mass.  326. 


211  Mass.  320. 


Foreclosure. 
1843,  72,  §  1. 
G.  S.  151,  §8. 
P.  S.  192,  §  9. 
R.  L.  198,  §  7. 


Section  7.  If  the  condition  is  not  performed  or  tender  of  perform-  1 
ance  made  within  sixty  days  after  such  notice  is  so  recorded,  the  right  to  2 
redeem  shall  be  foreclosed.  3 


122  Mass.  129. 


190  Mass.  326. 


211  Mass.  320. 


Notice  of  in- 
tention to  sell. 
G.  S.  151,  §9. 
P.  S.  192,  §  10. 
R.  L.  198,  §  8. 
7  Allen,  23. 
175  Mass.  320. 


PLEDGES. 

Section  8.  The  holder  of  personal  property  in  pledge  for  the  pay- 
ment of  money  or  for  the  performance  of  any  other  thing  may,  after 
failure  to  pay  or  perform,  give  written  notice  to  the  pledgor  that  he 
intends  to  enforce  payment  or  performance  by  a  sale  of  the  pledge,  and 
such  notice  shall  be  served  and,  with  an  affidavit  of  the  service,  be  re- 
corded in  the  office  of  the  clerk  of  the  town  where  the  pledgee  resides, 
in  the  manner  and  with  the  effect  provided  in  sections  five  and  six  for 
notices  of  foreclosure. 


Sale. 

G.  S.  151,  §  10. 
P.  S.  192,  §  11. 
R.  L.  198,  §9. 
175  Mass.  320. 


Section  9.     If  the  money  to  be  paid  or  thing  to  be  done  is  not  paid  1 

or  performed,  or  tender  thereof  made,  within  sixty  days  after  such  notice  2 

has  been  so  recorded,  the  pledgee  may  sell  the  pledge  by  public  auction  3 

and  apply  the  proceeds  to  the  satisfaction  of  the  debt  or  demand  and  of  4 

the  expenses  of  the  notice  and  sale.     Any  surplus  shall  be  paid  on  demand  5 

to  the  party  entitled  thereto.  6 


not^iffe'c'tcT'^'^  Section  10.  The  two  preceding  sections  shall  not  authorize  the 
p'sM^'iii'  pledgee  to  dispose  of  the  pledge  contrary  to  the  terms  of  the  contract 
R.  L.  198,  s  id.  under  which  it  is  held,  nor  shall  they  limit  his  right  to  dispose  of  it  in 

102  Mass.  527.  ,  ii  i   i  i  '  i         i 

226  Mass.  30.     any  other  manner  allowed  by  the  contract  or  by  law. 


Redemption 
in  case  of 
default. 
1,881,  222. 
P.  S.  192,  §  13. 
R.  L.  198,  §  11. 
234  Mass.  141. 


CONDITIONAL  SALES. 

Section  11.     Except  as  otherwise  provided  in  chapter  one  hundred  1 

and  fifty-nine,  if  a  contract  for  the  sale  of  personal  property  is  made  2 

on  condition  that  the  title  thereto  shall  not  pass  until  the  purchase  3 

money  has  been  fully  paid  and  the  vendor  upon  default  takes  from  the  4 

vendee  possession  of  the  property,  the  vendee  may,  within  fifteen  days  5 

after  such  taking,  redeem  the  property  so  taken  by  paying  to  the  vendor  6 

the  full  amount  then  unpaid,  with  interest  and  all  lawful  charges  and  7 

expenses  due  to  the  vendor.  8 


Chap.  255.]  liens  on  personal  property.  3059 

1  Section  12.     Such  contracts  for  the  sale  of  furniture  or  other  house-  Conditional 

2  hold  effects  in  the  form  of  a  lease  or  otherwise  shall  be  in  writing  and  a  fSmUure,  etc. 

3  copy  thereof  shall  be  furnished  to  the  vendee  by  the  vendor  at  the  time  r***l1  los.  1 12. 

4  of  such  sale;  and  all  payments  made  by  or  in  Ijehalf  of  the  vendee  and  {gi  Mass!  .31°' 

5  all  cliarges  in  the  nature  of  interest  or  otherwise,  as  they  accrue,  shall,  if  266  Mass.  583. 

6  the  vendee  so  requests,  be  endorsed  by  the  vendor  or  his  agent  upon  such 

7  copy.     A  failure  of  the  vendor  through  negligence  to  comply  with  any 

8  provision  of  tliis  section  shall  suspend  his  rights  under  the  contract  while 

9  the  failure  continues.     His  refusal  or  wilful  or  fraudulent  failure  so  to 
10  comply  shall  be  a  waiver  by  him  of  the  condition  of  the  sale. 

1  Section  13.     Thirty  days  at  least  before  taking  possession  of  said  o°rfgh°^^® 

2  furniture  or  effects  for  default  of  the  vendee,  the  \endor  shall  demand  in  igg4"'^'{^""j 2 

3  MTiting  of  the  vendee  or  other  person  in  charge  of  said  furniture  or  effects  i89|  411! 

4  the  balance  then  due,  and  shall  furnish  to  said  vendee  or  other  person  an  r.  l!  los.  §  13. 

5  itemized  statement  of  the  account  showing  the  amount  due  thereon.  iseMasslsi! 

6  If  said  vendee  or  other  person  can  by  the  exercise  of  reasonable  care  and  218  Mali.  112. 

7  diligence  be  found  by  the  vendor,  the  fifteen  days  during  which  his  right 

8  of  redemption  exists  under  section  eleven  shall  not  begin  to  run  until 

9  said  demand  has  been  made,  said  statement  furnished  and  said  thirty 

10  days  have  expired.     If  seventy-five  per  cent  or  more  of  the  contract  price 

11  has  been  paid  by  a  vendee  whose  right  of  redemption  has  expired,  the 

12  furniture  or  effects  shall,  if  the  vendee  or  his  legal  representative  in  writ- 

13  ing  so  requests  the  vendor,  be  sold  by  public  auction  after  due  advertise- 
1-1  ment,  which  shall  be  published  at  least  three  days  prior  to  the  sale  in  one 

15  of  the  principal  newspapers,  if  any,  published  in  the  town,  otherwise  in 

16  one  of  the  principal  newspapers  published  in  the  county,  where  the  fur- 

17  niture  or  effects  are  situated.     If  the  vendor  refuses  or  neglects  to  make 

18  the  sale  as  provided  herein,  the  right  of  redemption  shall  not  be  fore- 

19  closed.     If  a  balance  of  the  proceeds  of  the  sale  remains  after  deducting 

20  the  actual  expenses  of  the  sale  by  auction  and  paying  from  said  proceeds 

21  to  the  vendor  the  balance  of  the  contract  price  due  him,  it  shall  be  paid 

22  to  the  vendee  or  his  legal  representative. 

liens  on  vessels. 

1  Section  14.     If  by  virtue  of  a  contract,  express  or  implied,  with  the  Mens  on 

2  owners  of  a  vessel  or  with  the  agents,  contractors  or  sub-contractors  of  msilgo,  §  1. 

3  such  owners,  or  with  any  of  them,  or  with  a  person  who  has  been  em-  q  ^|'  f?};  1 12. 

4  ployed  to  construct,  repair  or  launch  a  vessel  or  to  assist  therein,  money  ^  |;  ^j^g'^  y^l^ 

5  is  due  for  labor  performed,  materials  used  or  labor  and  materials  furnished  ifp^'^^'  ''^' 

6  in  the  construction,  launching  or  repairs  of,  or  in  the  construction  of  the  15  Gray.  234. 

7  launching  ways  for,  or  for  provisions,  stores  or  other  articles  furnished  7  Mien!  -'sj'. 

8  for  or  on  account  of  such  vessel  in  the  commonwealth,  the  person  to  whom  loo  Niass.  409. 

9  such  money  is  due  shall  have  a  lien  upon  the  vessel,  her  tackle,  apparel  n'sMasilm; 

10  and  furniture  to  secure  the  payment  of  such  debt,  and  such  lien  shall  be  }J^  jJJ^*^-  \l^- 

11  preferred  to  all  others  on  such  vessel,  except  that  for  mariners'  wages,  and  137  Mass.  360. 

12  shall  continue  until  the  debt  is  satisfied. 

157  Mass.  525.  167  U.  S.  006.  220  Fed.  Rep.  281. 

159  Mass.  60.  217  Fed.  Rep.  617.  230  Fed.  Rep.  1017. 

•   [See  U.  S.  Comp.  Sts.  §§  7783-7787.) 

1  Section  15.     Such  lien  shall  be  dissolved  unless  the  person  claiming  Lien  dissolved 

2  it  within  thirty  days  after  the  vessel  departs  from  the  port  at  which  she  ment  is  filed  in 

3  was  when  the  debt  was  contracted,  files  in  the  office  of  the  clerk  of  the  ml, mo!^^. 
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[Chap.  255. 


1855,  231,  §  2. 
G.  S.  151,  §  13. 
P.  S.  192,  1 15. 
1896,  404. 
R.  L.  198,  §  15. 
15  Gray,  234. 
8  .\llen,  35. 
98  Mass.  320. 
119  Mass.  179. 
191  Mass.  133. 
167  U.  S.  606. 
217  Fed.  Rep. 
617. 

220  Fed.  Rep. 
281. 


town  where  the  vessel  was  at  such  time,  a  statement,  subscribed  and  4 

sworn  to  by  him  or  by  a  person  in  his  behalf,  giving  a  true  account  of  the  5 

demand  claimed  to  be  due  to  him,  with  all  just  credits,  the  name  of  the  6 

person  with  whom  the  contract  was  made,  the  name  of  the  owner  of  the  7 

vessel,  if  known,  and  the  name  of  the  vessel  or  a  description  thereof  suffi-  8 

cient  for  identification.     The  statement  shall  be  recorded  by  such  clerk  9 

in  a  book  kept  by  him  for  that  purpose,  and  the  fees  therefor  shall  be  the  10 

same  as  for  recording  mortgages.  11 

230  Fed.  Rep.  1017. 
[See  U.  S.  Comp.  Sts.  §§  77S3-77S7.I 


Inacciiracies 

not  fatal. 

G.  S.  151,  §  14. 

P.  S.  192,  §  16. 

R.  L.  198,  §  16. 

119  Mass.  179. 

137  Mass.  360. 

167  U.  S.  606. 

217  Fed.  Rep. 

617. 

220  Fed.  Rep. 

281. 


Section  16.     A  place  in  which  the  vessel  is  wholly  or  partly  con-  1 

structed  shall  be  held  to  be  the  port  where  she  was  when  the  debt  was  2 

contracted.     The  lien  shall  not  be  affected  by  any  inaccuracy  in  the  de-  3 

scription  of  the  vessel,  if  she  can  be  recognized  thereby,  nor  in  stating  4 

the  amount  due  for  labor  or  materials,  unless  it  is  found  that  the  person  5 

filing  the  statement  has  knowingly  claimed  more  than  is  due.  6 ' 

230  Fed.  Rep.  1017. 
[See  U.  S.  Comp.  Sts.  §§  7783-7787.) 


17. 


Liens  on 
vessels  may  be 
enforced  by 
petition,  etc. 
1855,  231.  §  3. 
G.  S.  151, 
§§15,  17. 
P.  S.  192, 
§§  17,  20. 
R.  L.  19S. 
1915,  292, 
§§4,  13. 
1916,306,  §3. 
3  Allen,  207. 
103  .Mass.  227, 
109  Mass.  576, 
191  Mass.  133, 
235  Mass.  471, 
167  U.  S.  606. 
217  Fed.  Rep. 
617. 


Section  17.     A  person  having  such  lien,  unless  the  contract  described  1 

in  section  fourteen  is  a  maritime  contract  and  the  enforcement  of  the  lien  2 

is  within  the  exclusive  jurisdiction  of  the  courts  of  the  United  States,  may  3 

enforce  the  lien  by  a  bill  in  equity  in  the  superior  court  for  the  county  4 

where  the  vessel  was  at  the  time  when  the  debt  was  contracted  or  5 

where  she  is  at  the  time  of  filing  the  bill.     The  subsequent  proceedings  6 

shall,  except  as  hereinafter  provided,  be  as  prescribed  in  chapter  two  hun-  7 

dred  and  fifty-four  so  far  as  applicable.     Upon  the  filing  of  the  petition,  8 

a  process  of  attachment  against  such  vessel,  her  tackle,  apparel  and  fur-  9 

niture,  shall  issue,  and  the  attachment  may  be  dissolved  as  in  a  civil  ac-  10 

tion,  but  such  dissolution  shall  not  dissolve  the  lien.  11 

220  Fed.  Rep.  2S1.  230  Fed.  Rep.  1017. 

ISee  U.  S.  Comp.  Sts.  §§  77S3-7787.] 


Form^of  Section  18.    The  bill  shall  contain  a  brief  statement  of  the  labor, 

G.  s.  1.51.  §  16.  materials  or  work  done  or  furnished,  or  of  the  stores,  provisions  or  other 
R.  L.  198,  §  IS.  articles  furnished,  and  of  the  amount  due  therefor,  with  a  description  of 
217 Fed^Rep!  the  vcsscl  wliich  is  subject  to  the  lien,  and  all  other  material  facts  and 
220  Fed.  Rep.  circumstances,  and  shall  pray  that  the  vessel  may  be  sold  and  the  proceeds 
230  Fed.  Rep.    o^  the  Sale  applied  to  the  discharge  of  the  debt. 

101^-  [See  U.  S.  Comp.  Sts.  §§  7783-7787.) 


Who  may  ioin        Section  19.     Two  or  more  persons  having  such  liens  upon  the  same 

m  petition.  ...  ,  .,,    .        ^      .  p  i  i      i  i 

1855.231,  §4.  vessel  may  join  in  one  bill  in  equity  to  enforce  them,  and  the  proceed- 
p.'s.'  192.'  §  19.'  ings  shall  be  the  same  and  the  respondent  may  defend  as  to  each  petitioner 
167  u.  s'^eoo.  '  as  if  each  had  filed  a  separate  bill. 


217  Fed.  Rep.  617. 


220  Fed.  Rep.  281. 
[See  U.  S.  Comp.  Sts.  §§  7783-7787.) 


230  Fed.  Rep.  1017. 


Section  20.     If  money  is  due  to  more  than  one  person  holding  such  1 

lien  and  all  parties  interested  have  been  cited  to  appear  and  answer,  the  2 

claims  of  all  shall  be  marshalled,  and  the  court  shall  make  such  order  or  3 

leAj^s^'eoo""'  decree  as  may  be  necessary  to  prevent  the  enforcement  of  a  double  lien  4 

for  the  same  labor,  materials,  stores,  provisions  or  other  articles,  and  to  5 


Distribution  of 
proceeds  of  sale 
1855,  231,  §  5. 
G.  S.  151,  §  19, 
P.  S.  192.  §21 


217  Fed.  Rep 
617 


ClL\P.   255.]  LIENS   ON   PERSONAL   PROPERTY.  3061 

6  secure  the  rights  of  each.     Tlie  proceeds  from  the  sale  of  the  vessel,  after  220  Fed.  Rep. 

7  deducting  ail  costs  and  expenses,  shall  be  distributed  among  the  several  230  Fed.  Rep. 

8  claimants  according  to  the  amount  of  their  respective  debts,  except  that,  [sec'v.  s. 

9  if  such  proceeds  are  insufficient  to  satisfy  the  liens  of  all,  those  who  have  j^j'rT'ss^vysT ) 

10  liens  for  labor  shall  receive  a  percentage  on  their  respective  claims  one 

11  third  greater,  as  near  as  may  be,  than  those  who  have  liens  for  materials, 

12  stores  or  other  articles. 

1  Section  21.     If  a  contractor  or  sub-contractor  unreasonably  neglects  Payment  by 

2  or  refuses  to  pay  for  labor  procured  by  him  to  be  performed  in  construct-  vMsd." 

3  ing,  repairing  or  launching  a  vessel  upon  which  a  lien  exists  therefor  and  p**s.'  lii,'  §  22. 

4  the  owner  or  other  person  who  made  the  agreement  with  such  contractor  JeV^u^s^'eol '' 

5  or  sub-contractor  pays  the  debt  secured  by  the  lien,  he  shall  have  the  jj?  Fed.  Rep. 

6  same  claim  against  such  contractor  or  sub-contractor  as  if  the  lien  had  220  Fed.  Rep. 

7  been  enforced  by  judgment. 

230  Fed.  Rep.  1017. 
[See  U.  S.  Comp.  Sts.  §§  7783-7787.] 

1  Section  22.     The  eight  preceding  sections  shall  not  affect  any  lien  other  Uens  not 

2  on  foreign  vessels  which  exists  independent  of  statute. 

1855,  231,  §  6.  R.  L.  198.  §  22.  220  Fed.  Rep.  281. 

G.  S.  151,  §  20.  1B7  U.  S.  606.  230  Fed.  Rep.  1017. 

P.  S.  192,  §  23.  217  Fed.  Rep.  617. 

ISee  U.  S.  Comp.  Sts.  §5  7783-7787.] 
OTHER   LIENS. 

1  Section  23.     Boarding  house  or  lodging  house  keepers  shall  have  a  Lienofboard- 

2  lien  on  the  baggage  and  effects  brought  to  their  houses  and  belonging  to  ing  house 

3  their  guests,  boarders  or  lodgers,  except  mariners,  for  all  proper  charges  ism!"^. 

4  due  for  fare  and  board  or  lodging,  which  may  be  enforced  as  provided  p.  |;  192,' Is"^ 

5  in  sections  twenty-six  to  thirty,  inclusive. 

1897,292.  10  .41len,  360.  115  Mass.  70. 

R.  L.  198,  §  28.  110  Mass.  158. 

1  Section  24.     Persons  having  proper  charges  due  them  for  pasturing.  Lien  for  pas- 

2  boarding  or  keeping  horses  or  other  domestic  animals  which  are  brought  ing'Snd  wV 

3  to  their  premises  or  placed  in  their  care  by  or  with  the  consent  of  the  ammais.^^""' 

4  owners  thereof  shall  have  a  lien  on  such  animals  for  such  charges. 

1877,  96.  R.  L.  198,  §  29.  140  Mass.  76. 

1878,  208.  136  Mass.  543.  ir.5  .Mass.  481. 
P.  S.  192.  §§32,  33.                         139  Mass.  126.  161  Mass.  512. 

1  Section  25.     Persons   maintaining  public   garages  for   the   storage  Lien  of  garage 

2  and  care  of  motor  vehicles  brought  to  their  premises  or  placed  in  their  i913"3M,  §  i. 

3  care  by  or  with  the  consent  of  the  owners  thereof  shall  have  a  lien  upon  247  mITs.  III'. 

4  such  motor  vehicles  for  proper  charges  due  them  for  the  storage  and  care  ^^s  Mass.  582. 

5  of  the  same. 

1  Section  26.     A  person  who  has  a  lien,  which  is  not  described  in  sec-  Enforcement. 

2  tions  fourteen  to  twenty-two,  inclusive,  or  in  chapter  two  hundred  and  p.  s.  192,'  §  24! 

3  fiftj'-four,  for  money  due  to  him  on  account  of  work  and  labor,  storage,  ^^l\  ]gg_ 

4  care  and  diligence,  or  money  expended  on  or  about  personal  property  i^jil^jlo  5 2 

5  under  a  contract  express  or  implied,  if  such  money  is  not  paid,  in  the  i9i7!,32B. 

n  i^        1'  1  •!       1    .  •  I.  f  '    ^  •  !■*  Allen,  139. 

D  case  or  a  lien  described  in  section  twenty-tour  or  twenty-nve  within  ten  154  Mass.  105. 

7  days,  or  in  other  cases  within  sixi;y  days,  after  a  demand  in  writing 

8  delivered  to  the  debtor  or  left  at  his  usual  place  of  abode,  if  within 
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the  commonwealth,  or  mailed  postpaid  to  him  at  his  usual  place  of  abode  9 
without  the  commonwealth,  may  file  a  petition  in  the  superior  court  or  10 
in  a  district  court  within  the  jurisdiction  of  which  the  petitioner  resides  11 
or  has  his  usual  place  of  business  for  an  order  for  the  sale  of  the  prop-  12 
ertv  in  satisfaction  of  the  debt.  13 


Notice. 

G.  S.  151,  §22. 
P.  S.  192,  §  25. 
R.  L.  198, 
§5  24.  29. 
1917.  326. 
170  Mass.  210. 


Section  27.     The  court  shall  thereupon  issue  a  notice  to  the  owner  1 

of  the  property  to  appear  at  a  time  and  place  designated,  which  shall  be  2 

served  by  an  officer  qualified  to  serve  civil  process  or  by  a  disinterested  3 

person  by  delivering  to  the  owner  or  by  leaving  at  his  usual  place  of  4 

abode,  if  within  the  commonwealth,  a  copy  thereof  seven  days  before  5 

the  hearing  in  proceedings  to  enforce  liens  described  in  section  twenty-  6 

four  or  twenty-five  or  fourteen  days  before  the  hearing  in  other  cases.  7 

The  return,  if  not  made  by  an  officer,  shall  be  on  oath.  8 


b  unknownT"  SECTION  28.  If  the  owner  or  his  usual  place  of  abode  is  unknown,  the 
m*mveaiS  petition  may  be  filed  sixty  days  after  the  money  becomes  due,  and  the 
G|- i|i.  notice  describing  the  property  may  be  issued  "to  the  unknown  owner", 
p.  s.  192,  §  20.  or  to  the  owner,  naming  him,  "  whose  usual  place  of  abode  is  unknown  ". 

1 SQS    1 7'"i  ,  '~ 

R.  l'.  198,  §  25.  If  the  owner  resides  out  of  the  commonwealth  or  he  or  his  usual  place 
of  abode  is  unknown,  the  notice  may  be  given  by  publication,  as  pro- 
vided in  section  five. 


Order  for  sale 
and  distribu- 
tion of  pro- 
ceeds. 
G.  S.  151, 
§§25,26,28. 
P.  S.  192, 
§§27,  28,  30. 
R.  L.  198,  §  26 
1917,326. 


Section  29.     If,  upon  default  or  a  hearing,  it  is  found  that  a  lien  1 

exists  upon  the  property  and  that  the  property  ought  to  be  sold  for  the  2 

satisfaction  of  the  debt,  the  court  may  make  an  order  for  such  sale,  de-  3 

termine  and  record  the  amount  then  due  and  award  costs  to  the  prevailing  4 

party.     Any  proceeds  of  the  sale  remaining  after  satisfying  the  debt,  costs  5 

and  charges,  shall  be  paid  to  the  owner  upon  demand.  6 


Section  .30.     [Repealed,  19.31,  426, 


Section  31.     The  eight  preceding  sections  shall  not  restrict  the  right    1 


Preceding 
sections  not 

restrictwe.         of  a  person  who  has  a  lien  upon  property  to  hold  or  dispose  of  it  in  any    2 
p.' s.' 192,' §34.'  other  lawful  manner.  3 


R.  L.  198,  §  30. 


Lien  of  spin- 
ners, etc. 
1925,  175,  §  1. 


Section  31A.  A  lien  on  account  of  work,  labor  and  materials  fur-  1 
nished  in  the  spinning,  throwing,  manufacturing,  bleaching,  mercerizing,  2 
dyeing,  printing,  finishing  or  otherwise  processing  of  cotton,  wool,  silk  3 
or  artificial  silk,  or  of  goods  of  which  cotton,  wool,  silk  or  artificial  silk  4 
forms  a  component  part,  as  against  goods  in  the  lienor's  possession,  shall  5 
extend  to  any  unpaid  balance  of  account  for  work,  labor  and  materials  6 
furnished  in  the  course  of  any  such  process  in  respect  of  any  other  such  7 
goods  of  the  same  owner  whereof  the  lienor's  possession  has  terminated.  8 
The  word  "owner",  as  used  in  this  and  in  the  following  section,  shall  in-  9 
elude  a  factor,  consignee  or  other  agent  intrusted  with  the  possession  of  10 
the  goods  held  under  said  lien  or  of  a  bill  of  lading  consigning  the  same  11 
to  him  with  authority  to  sell  the  same,  and  delivered  by  such  factor,  12 
agent  or  consignee  to  the  lienor  for  the  purposes  aforesaid.  13 


Same  subject. 
Enforcement. 


Section  31B.     If  any  part  of  the  amount  for  which  goods  are  held    1 


1925, 175,  §  1.    under  said  lien  remains  unpaid  for  a  period  of  three  months  after  tin 
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3  earliest  item  of  said  amount  became  due  and  payable,  the  lienor  may  sell 

4  said  goods  at  pulilic  auction,  first  publishing  a  notice  of  the  time  and  place 

5  of  said  sale  once  in  each  of  two  successive  weeks  in  a  newspaper  published 

6  in  the  town,  if  any,  otherwise  in  the  county,  in  which  said  goods  are 

7  situated,  the  last  publication  to  be  not  less  than  five  days  prior  to  the 

8  sale,  and  also  giving  five  days'  notice  of  said  sale  by  posting  in  five  or 

9  more  public  places  in  said  county,  one  whereof  shall  be  in  the  towTi  or 

10  city  ward  in  which  said  goods  are  situated,  and,  if  the  residence  or  busi- 

11  ness  address  of  the  owner  of  said  goods  is  known  or  can  be  ascertained, 

12  sending  by  registered  mail  a  copy  of  such  notice  to  said  owner  at  such 
V-i  address  at  least  five  days  before  the  day  of  sale;   pro\-ided,  that  if  said 

14  goods  are  readily  divisible,  no  more  thereof  shall  be  so  sold  than  is 

15  necessary  to  discharge  the  underlying  indebtedness  and  cover  the  ex- 

16  penses  of  the  sale.     The  proceeds  of  said  sale  shall  be  applied  to  the 

17  payment  of  said  indebtedness  and  said  expenses,  and  the  balance,  if 
IS  any,  shall  be  paid  to  the  owner  or  person  entitled  thereto.   The  remedy 

19  herein  provided  to  enforce  said  lien  shall  be  in  addition  to  any  other 

20  provided  by  law. 

1  Section  31C.     A  person  engaged  in  performing  work  upon  any  watch,  i.icn  of 

2  clock,  silverware  or  jewelry  for  a  price  shall  have  a  lien  upon  such  watch,  1927 ,Tio.  §  1. 

3  clock,  silverware  or  jewelry  for  the  amount  of  any  account  that  may  be 

4  due  for  such  work;   provided,  that  he  gives  to  the  person  delivering  to 

5  him  such  watch,  clock,  silverware  or  jewelry  a  receipt  for  the  same  ha\ing 

6  printed  thereon  in  clear  legible  type  a  copy  of  this  section.     Such  lien 

7  shall  also  include  the  value  or  agreed  price,  if  any,  of  all  materials  furnished 

8  by  the  lienor  in  connection  with  such  work,  whether  added  to  such 

9  article  or  articles  or  otherwise.     If  any  such  account  remains  unpaid  for 

10  one  year  after  the  completion  of  the  work,  the  lienor  may,  upon  thirty 

11  days'  notice  in  writing  to  the  owner  specifying  the  amount  due  and  in- 

12  forming  him  that  payment  of  such  amount  within  thirty  days  will 
1-3  entitle  him  to  redeem  the  article  or  articles  covered  by  such  lien,  sell  the 

14  same  at  public  or  bona  fide  private  sale  to  satisfy  the  account.     The 

15  proceeds  of  the  sale,  after  paying  the  expenses  thereof,  shall  be  applied 

16  in  satisfaction  of  the  indebtedness  secured  by  such  lien  and  the  balance, 

17  if  any,  shall  be  paid  over  to  the  owner.  Such  notice  may  be  served  by 
IS  mail,  directed  to  the  owner's  last  known  address,  or,  if  the  owner  or  his 
in  address  be  unknown,  it  may  be  posted  in  two  public  places  in  the  town 

20  where  the  property  is  located.     The  remedy  herein  provided  to  enforce 

21  such  lien  shall  be  in  addition  to  any  other  provided  by  law. 

1  Section  32.     Liens   claimed   by   public   warehousemen   and   others  Dissolution  of 

2  upon  personal  property  for  storage  thereof,  by  innkeepers,  boarding  house  sonai  p°r?perty. 

3  keepers  and  lodging  house  keepers  upon  the  baggage  and  efi'ects  of  guests,  \II3_  too!  ^  ^' 

4  boarders  or  lodgers,  by  stable  keepers  and  others  for  the  boarding,  keeping 

5  or  pasturage  of  horses  or  other  domestic  animals,  by  persons  maintaining 

6  public  garages  for  the  storage  and  care  of  motor  vehicles,  by  agents,  con- 

7  signees  and  factors  for  advances,  disbursements  or  ex-penses  upon  mer- 

8  chandise,  by  attorneys  at  law  upon  books,  papers,  documents  or  other 

9  personal  property,  and  by  any  other  persons  for  money  due  to  them  on 

10  account  of  work  and  labor,  care  and  diligence,  or  money  expended  on  or 

11  about  personal  property  under  a  contract  express  or  implied,  may,  cx- 

12  cept  as  otherwise  provided  in  section  thirty-four,  be  dissolved  as  pro- 

13  \-ided  in  the  following  section. 
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Same  subject. 
1907.  490,  §  1. 
265  Mass.  372. 


Section  33.     A  person  who  owns  or  has  an  interest  in  any  personal  1 

property  upon  which  such  a  lien  has  been  claimed  may,  at  any  time  after  2 

a  petition  is  brought  for  its  enforcement  and  before  the  property  is  law-  3 

fully  sold  to  satisfy  said  lien,  dissolve  the  lien  upon  his  interest  in  the  4 

whole  or  any  part  of  said  property  by  giving  bond  to  the  person  claim-  5 

ing  the  lien,  with  sufficient  sureties,  who  shall  be  approved  in  writing  6 

by  the  claimant  or  by  his  attorney,  or  by  a  justice  of  a  district  court  or  7 

master  in  chancery,  conditioned  to  pay  to  such  person  within  thirty  days  8 

after  the  final  judgment  or  order  of  sale  of  said  property  or  the  interest  9 

therein  or  part  thereof  for  which  said  bond  may  be  given,  an  amount  10 

fixed  as  the  value  of  said  interest  or  such  part  thereof  as  may  be  necessary  11 

to  satisfy  the  amount  for  which  said  interest  or  part  thereof  may  be  sub-  12 

ject  to  said  lien.     The  property  upon  which  the  lien  is  to  be  dissolved  shall  13 

be  described  in  the  bond.     If  the  parties  do  not  agree  as  to  the  value  of  14 

the  property  or  of  the  part  to  be  released  from  said  lien,  the  value  may  15 

be  determined  in  accordance  with  the  provisions  of  sections  one  hundred  16 

and  twenty-five  and  one  hundred  and  twenty-six  of  chapter  two  hun-  17 

dred  and  twenty-three.     If  the  said  property,  or  the  part  to  be  released  18 

from  said  lien,  consists  of  books,  papers,  documents  or  other  similar  prop-  19 

erty  and  the  parties  do  not  agree  upon  the  amount  for  which  said  bond  20 

shall  be  given,  it  may  be  fi.xed  in  like  manner  at  such  amount  as  may  21 

be  reasonable,  giving  due  consideration  to  the  amount  for  which  said  22 

lien  is  claimed,  and  upon  the  delivery  of  the  bond  in  accordance  with  the  23 

provisions  hereof  the  lien  upon  the  property  described  therein  shall  be  24 

dissolved.     The  person  claiming  a  lien  upon  said  personal  property  shall,  25 

upon  demand  therefor,  furnish  the  person  owning  or  having  an  interest  in  26 

said  property  with  a  statement  of  the  amount  and  reasons,  or  other  27 

considerations,  for  which  the  lien  is  claimed.  28 


Dissolution  of 
certain  liens 
of  bailees. 
1920,  590, 
§§  5,  6. 
265  Mass.  372. 


Section  34.     The  lien  of  a  bailee  of  personal  property  exceeding  1 

twenty  dollars  in  value  to  secure  a  claim  for  which  he  has  a  lien,  shall,  2 

if  the  amount  of  such  claim  has  been  agreed  upon  or  otherwise  estab-  3 

lished,  terminate  upon  tender,  at  any  time  before  the  property  is  law-  4 

fully  sold  to  satisfy  the  lien,  by  the  bailor  or  upon  his  behalf,  or  by  any  5 

other  person  otherwise  having  the  right  of  possession,  of  a  bond  in  a  penal  6 

sum  equal  to  twice  the  amount  of  such  claim,  signed  by  a  surety  com-  7 

pany  qualified  to  act  in  the  commonwealth,  or  by  sureties  approved  by  8 

a  justice  of  a  district  court  or  a  master  in  chancery  in  the  county  where  9 

the  property  is  held,  and  conditioned  to  pay  the  amount  found  due  on  10 

such  claim  to  the  bailee  within  thirty  days  after  final  judgment,  or  order  11 

of  sale  of  such  property.     In  any  suit  to  replevy  any  such  property  12 

held  to  secure  such  a  claim,  a  bond  as  described  herein  shall  satisfy  the  13 

requirements  of  section  eight  of  chapter  two  hundred  and  forty-seven.  14 


bSweeniienof  SECTION  35.  As  agalust  a  Conditional  vendor  or  lessor,  or  person 
lessM'a  bail  claiming  under  him,  the  lien  of  a  bailee  of  the  vendee  or  lessee  or  person 
and  vendor  or    claiming  Under  him  on  propertv  exceeding  twentv  dollars  in  value,  for 

lessor  *"  1        *  t.  cj  »■ 

1920, 590,  §7.    consideration  furnished,  without  actual  notice  of  the  conditional  sale  or 
251  Mass! 399!   Icase,  shall  prevail;    provided,  that  the  property  was  delivered  to  the 
bailee  prior  to  the  breach  of  any  condition  of  the  sale  or  lease. 


Section  36.     If  personal  property  exceeding  twenty  dollars  in  value     1 


Recovery  of 
certain  personal 

property  held     jg  detained  from  the  owner,  or  person  otherwise  entitled  to  its  posses- 

under  a  lien.  ^  ^ 
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3  sion,  under  the  claim  of  a  lien,  and  the  contract  under  which  the  alleged  265°nubs'  372 

4  claim  arose  did  not  specifically  state  in  writing  the  aggregate  amount  of 

5  charges  to  accrue  for  the  services  or  materials  to  be  furnished,  the  owner 

6  or  such  other  person  may  cause  the  said  property  to  be  replevied  in  the 

7  manner  and  subject  to  the  provisions  set  forth  in  sections  seven  to  twenty- 

8  two,  inclusi\'e,  of  chapter  two  hundred  and  forty-seven,  so  far  as  the 

9  same  may  be  applicable,  except  as  is  otherwise  provided  in 'the  three 
10  following  sections. 

1  Section  .57.     Before  the  officer  serving  the  writ  delivers  the  goods  to  Bond.   Hear- 

2  the  plaintiff  he  shall  take  from  the  plaintiff,  or  from  a  person  acting  in  rifn?yof 

'A  his  behalf,  a  bond  payable  to  the  defendant  in  such  sum  and  with  such  i92o,'590,  §  3. 

4  surety  or  sureties  as  may  be  satisfactory  to  the  defendant,  or  as  may  be 

5  approved  by  a  justice  of  a  district  court  or  a  master  in  chancery  in  the 
(i  county  where  the  action  is  brought.  If  the  sureties  are  to  be  so  approved, 
7  the  officer  who  serves  the  writ  shall  give  written  notice  to  the  defendant 
S  or  to  the  person  from  whose  custody  the  property  has  been  taken,  stating 
!)  the  time  and  place  of  hearing  thereon  and  the  names  and  residences  of  the 

10  proposed  sureties,  allowing  not  less  than  one  hour  before  the  time  ap>- 

1 1  pointed  for  the  hearing  and  at  the  rate  of  one  hour  additional  for  each 

12  mile  of  travel.     The  amount  of  the  bond  required  shall  not  exceed  twice 
1:5  the  sum  for  which  a  lien  is  claimed  by  the  defendant.     If  the  defendant 

14  or  his  agent  or  attorney  does  not  appear  in  person,  and  does  not  state  in 

15  writing  the  amount  of  his  claim,  no  bond  shall  be  required. 

1  Section  3.S.     If  the  court  finds  that  the  defendant  has  a  lien  on  the  Trial  of  cUim 

2  property  but  that  the  defendant  is  not  otherwise  entitled  to  possession  iSenls  claimed. 

3  of  the  property,  judgment  shall  be  rendered  for  the  defendant  for  the  ^®^°'  *^'*'  ^  ^ 

4  amount  due  under  the  contract,  together  with,  or  deducting,  costs  as 

5  determined  by  the  following  section.     Upon  payment  of  this  amount 

6  to  the  defendant  the  bond  provided  for  in  the  preceding  section  shall  be 

7  held  satisfied,  and  shall  be  delivered  up  to  the  plaintift". 

1  Section  39.     In  actions  of  replevin  brought  under  section  thirty-six.  Costs. 

2  costs  shall  be  taxed  against  the  plaintiff'  in  cases  where  the  court  decides  ^®^°'^^  •  '*• 

3  that  the  claim  of  the  defendant  for  which  he  asserted  a  lien  was  no  greater 

4  than  the  amount  due  under  the  contract.     In  all  other  cases  costs  shall  be 

5  taxed  against  the  defendant. 
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CHAPTER    256. 

RECOGNIZANCES   FOR   DEBTS. 


Sect. 

1.  Recognizance  for  debt. 

2.  Record  of  recognizance. 

3.  Execution. 

4.  Same  subject. 

5.  Death  of  conusee. 

6.  Death  of  conusor. 


Sect. 

7.  Death  of  one  of  several   conusors  or 

conusees. 

8.  Limitation  of  time  for  issue  of  original 

execution. 

9.  Remedy  for  wrongful  execution. 


Recognizance 
for  debt. 
1781.36. 
1782,21,  §  1. 
R.  S.  118, 
§§  1-3. 
G.  S.  152, 
§§  1-3. 
P.  S.  193, 
§§  1-3. 

R.  L.  199,  §  1. 
134  Mass,  525. 
151  Mass.  392. 


Section  1.  A  person  who  is  competent  to  contract  by  bond  may- 
subject  his  person  and  property  to  be  taken  on  execution  by  entering 
into  a  recognizance  before  the  superior  court  in  any  county,  substantially 
as  follows: 

Be  it  remembered  that  on  this  day  of  , 

of  personally  appeared  before  and  acknowledged  himself 

to  be  indebted  to  of  in  the  sum  of  to  be 

paid  to  said  on  the  day  of  ,  (or  in  years, 

or  in  months,  from  this  day)  with  interest  from  this  day;  and,  if  not  then 

paid,  to  be  levied  upon  his  goods,  chattels,  lands  and  tenements,  and,  for  want 
thereof,  upon  his  body.    In  witness  whereof  said  hath  hereto  set 

liis  hand. 


The  clause  as  to  the  payment  of  interest  may  be  altered  or  omitted  5 

according  to  the  agreement  of  the  parties;  but,  unless  the  recognizance  6 

otherwise  expressly  provides,  interest  shall  be  allowed  for  any  delay  after  7 

the  time  for  payment.  8 


Record  of 
recognizance. 

1781,  36. 

1782,  21,  §2. 
R.  S.  lis, 
§§4,5. 

G.  S.  152.  §  4. 
P.  S.  193,  §  4. 
R.  L.  199.  §  2. 


Section  2.  The  recognizance  shall  be  attested  by  the  clerk  of  the 
court,  shall  be  recorded  at  length  in  a  book  kept  for  the  purpose  and  the 
original  shall  then  be  delivered  to  the  conusee.  It  shall  not  be  taken 
unless  the  justice  who  takes  it  knows  or  has  satisfactory  evidence  that  the 
person  offering  to  enter  into  it  is  the  person  whom  he  represents  himself 
to  be  and  who  is  described  as  the  conusor. 


Execution. 

1781,  36. 

1782,  21.  §  2. 
R.  S.  118, 

§§  6,  12,  16. 
G.  S.  152, 
§§  5,  8,  12. 
P.  S.  193. 
§§6,  8,  12. 
R.  L.  199,  §  3. 


Section  3.     If  the  debt  is  not  paid  at  the  time  named  in  the  recogni-  1 

zance,  the  court  may  issue  an  execution  in  favor  of  the  conusee  for  the  2 

amount  due,  which  shall  be  directed,  served  and  returned  in  like  manner  3 

and  have  like  effect  as  an  execution  issued  upon  a  judgment  of  said  4 

court.     Such  execution  may  be  levied  and  shall  be  obeyed  in  any  county  5 

to  which  it  is  directed.     The  conusee  shall  be  entitled  to  an  alias  and  6 

other  successive  executions  as  in  a  civil  action.  7 


Same  subject. 
1781,36. 
1782,21,  §  2. 
R.  S.  118, 
§§7.8. 

G.  S.  152.  §  6. 
P.  S.  193.  §  7. 
R.  L.  199,  §  4. 
8  Mass.  79. 


Section  4.  Before  such  execution  issues,  the  original  recognizance 
shall  be  filed  with  the  clerk,  who  shall  compute  the  amount,  deducting 
any  payments  endorsed,  and  shall  issue  an  execution  therefor  in  common 
form  except  that  it  shall  recite  the  recognizance  and  state  the  amount 
then  due.  Such  execution  may  be  issued  by  the  clerk  without  a  special 
order  of  the  court. 


1 
2 
3 
4 
5 
6 


Chaps.  25G,  257.] 
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1  Section  5.     If  the  conusee  dies  before  the  debt  is  paid,  his  executor  Death  of 

2  or  administrator  may,  upon  exhibiting  to  the  clerk  his  letters  testamen-  mif  36. 

3  tary  or  of  administration,  take  out  the  execution  and  the  form  thereof  r.*|.' il's^  h^: 

4  shall  be  altered  accordingly. 

G.  S.  152.  §  9.  p.  S.  193,  §  9.  R.  L.  199,  §  5. 


1      Section  6. 


If  the  conusor  dies  before  the  debt  is  fully  paid,  no  exe-  Death  of 

2  cution  therefor  shall  issue  as  of  course,  but  his  estate  shall  be  liable  for  the  r.°s.Ti8,  §  u. 

3  debt  in  like  manner  as  if  judgment  therefor  had  been  rendered  against  him  p  |  ,'||'  ^l°- 

4  in  his  lifetime;   and  the  conusee  or  his  executor  or  administrator  may  R  l.  199.  §6. 

5  recover  tlie  same  from  the  executor,  administrator,  heirs  or  devisees  of 

6  the  conusor  in  contract  or  by  a  scire  facias. 


1  Section  7.     If  one  or  more  of  several  conusees  or  conusors  dies  before  Death  of  one 

2  the  debt  is  fully  satisfied,  the  rights  and  obligations  of  the  survivors  and  conSsors  or 

3  the  proceedings  for  the  recovery  of  the  debt  shall  be  substantially  the  i782!2T,'§2. 

4  same  as  in  the  case  of  the  death  of  one  or  more  joint  judgment  creditors  §;  |;  \ll'  |  Hi 

5  or  debtors. 


p.  S.  193,  §  13. 


R.  L.  199,  §  7. 


1      Section  8. 


No  original  execution  shall  issue  as  of  course  upon  such  Limitation  of 

time  for  issue 


2  recognizance  after  the  expiration  of  three  years  from  the  time  therein  of  original 

3  named  for  payment  of  the  debt  or  from  the  time  of  the  last  payment  en-  usl^sg"' 

4  dorsed  thereon,  but  the  conusee  or  his  executor  or  administrator  may  r^I'usS^'io 

5  after  that  time  have  a  scire  facias  or  an  action  of  contract  on  it  against  p' ilg?'  i n' 

6  the  party  liable,  in  like  manner  and  with  like  effect  as  upon  a  judgment.  R  i-.  i99.  §  «■ 


1 


Section  9.     A  person  who  is  injured  by  the  wrongful  issue  or  levy  of  ^.^"""^^'  '°^ 


vrongful 


2  an  execution  under  this  chapter  may  have  a  writ  of  audita  querela  or  ^yl^'^g"- 

3  other  remedy  as  if  the  execution  had  been  issued  upon  a  judgment;  and,  i^sa!  21,'  §4. 

4  except  as  otherwise  expressly  provided,  the  parties  to  such  recognizance  g'.s'  152!  ' 


18. 
14, 

5  and  their  representatives  shall  be  entitled  and  liable  to  the  remedies  R.L.mVg* 


6  provided  for  judgment  creditors  and  debtors. 


CHAPTER    257. 

SEIZURE  AND  LIBELLING   OF  FORFEITED  PROPERTY. 


Sect. 

1.  Seizure  of  forfeited  property. 

2.  Libel  by  person  making  seizure. 

3.  Jurisdiction  and  venue  of  libel. 

4.  Notice    if    libel    is    filed    in    superior 

court. 
6.  Notice  if  libel  is  filed  in  district  court. 

6.  Proceedings. 

7.  Decree. 

8.  Disposition  of  proceeds. 


Sect. 
9.  Seizure  without  probable  cauae. 

10.  Costs. 

11.  Delivery  of  property  to  claimant. 

12.  Appraisal  on  application  of  claimant. 

13.  Appraisal  on  application  of  person  mak- 

ing seizure. 

14.  [Repealed.] 

15.  Sale  of  perishable  goods. 


1  Section  1.     Property  which  has  been  forfeited  for  an  offence  may,  seizure  of  for- 

2  if  no  other  provision  is  made,  be  seized  by  a  person  entitled  to  enforce  1793. 43,°ri"^' 

3  the  forfeiture  or,  except  as  otherwise  provided,  by  a  police  officer  or  §:  i:  iss!  §  i°' 
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P.  s.  194,  §  1.    constable  of  the  town  where  the  forfeited  property  is  found,  and  shall    4 

R    T    "^nn    8  1  X       i         •  '  ■" 

14  Gray,  375.'    be  Safely  kept  by  him  until  it  is  disposed  of  as  hereinafter  provided.  5 


103  Mass.  456. 


155  Mass.  10. 


^o'n  making'  SECTION  2.  The  person  who  makes  the  seizure  shall,  within  fourteen 
i793"^43  §2  f^ays  thereafter,  file  a  libel  in  the  superior  court  or  in  a  district  court, 
R-  s.'  lis.  §  21.  stating  briefly  the  cause  of  the  seizure  without  the  details,  and  praying 


p.  s.  194,  §  2.    for  a  decree  of  forfeiture. 

R.  L.  200,  §  2. 


1917,  326. 


15  Gray,  166. 


Jurisdiction 
and  venue 
of  libel. 
1793,  43, 
§§2.3. 


Section  3.  A  libel  may  be  brought  either  in  the  superior  court  in  the  1 
county  where  the  offence  was  committed,  or  in  a  district  court  having  2 
jurisdiction  of  the  offence.  3 


R.  S.  118,  §§22,34. 
G.  S.  1.53,  §§  2.  3. 
P.  S.  194,  §  3. 


R.  L.  200,  §  3. 

1917,  326. 

1918,  257,  §  445. 


1919,  5. 

1920,  2. 

1931,  426,  §  102. 


Section  4.     Upon  the  filing  of  a  libel  in  the  superior  court,  the  clerk 


Notice  if  libel 

perior  court.  shall  issuc  an  order  of  notice,  stating  briefly  the  substance  of  the  libel, 

R.  s.'  118,  fis.  which  the  libellant  shall  cause  to  be  published  twice  at  least  in  a  news- 

p.' s.  iM,' §  4.'  paper  published  in  the  county,  the  first  publication  to  be  not  less  than 

r**l'.  200, 1 4.  fourteen  days  before  the  return  day. 


Notice  if  libel 
is  filed  in  dis- 
trict court. 
1793,  43,  §  3. 
R.  S.  118, 
§§31,  32,34. 
G.  S.  153, 
§§  13,  14. 
P.  8.  194, 
§§  12.  13. 


Section  5.     If  the  libel  is  filed  in  a  district  court  the  court  shall  issue  1 

an  order  of  notice,  stating  briefly  the  substance  of  the  libel  and  the  time  2 

and  place  appointed  for  the  hearing,  which  the  libellant  shall  cause  to  be  3 

posted  in  a  public  place  within  the  jurisdiction  of  such  court  not  less  than  4 

seven  days  before  the  time  appointed  for  the  hearing.  5 

R.  L.  200,  §  5.  1917,  326. 


Proceedings. 

1793,  43,  §  2. 

R.  S.  118, 

§§24,  25. 

G.  S.  153, 

§§5,6. 

P.  S.  194, 

§§5,6. 

R.  L.  200,  §  6. 

1917,  326. 


Section  6.  The  libel  shall  be  entered  and  conducted  as  a  civil  action ; 
and  if  after  notice  no  claimant  appears,  the  court  shall,  upon  a  hearing, 
decree  a  forfeiture,  restoration  or  other  appropriate  disposition  of  the 
property.  If  a  claimant  appears,  he  may  allege  and  answer  any  matter 
material  for  his  defence,  and  either  party  shall  be  entitled  to  claim  a  jury 
trial  upon  issues  of  fact  as  in  other  civil  actions. 


i79'3"3  §  2         Section  7.     If  the  libellant  maintains  his  action,  the  court  shall  decree    1 
R.  s.  118,  §  26.  a  forfeiture  and  sale  of  the  property  and  a  distribution  of  the  proceeds,    2 


G.  S.  153,  ,  ..  ......  „ 

p.  s.  194,  §  7.    or  other  appropriate  di.sposition  thereof. 

court  shall  decree  a  restitution  of  the  property  to  the  claimant. 


If  he  fails  to  maintain  it,  the 


Disposition  of 
proceeds. 
G.  S.  153,  §  8. 
P.  S.  194,  §8. 
R.  L.  200,  §  8. 


Section  8.     If  property  is  sold  under  such  decree,  the  proceeds  shall  1 

be  applied  under  the  direction  of  the  court  to  the  payment  of  the  expenses  2 

of  the  seizure,  prosecution  and  sale;   and  in  default  of  any  other  provi-  3 

sion  for  the  disposition  of  the  residue,  it  shall  be  paid  to  the  person  who  4 

made  the  seizure.  5 


out^proi^we'         Section  9.     If  it  is  found  that  the  seizure  was  groundless  and  without  1 

i793"''43  §  2      probable  cause,  reasonable  damages  shall  be  assessed  for  the  claimant,  2 

R.  s.'  118,  i  27.  and  the  court  shall  render  judgment  for  such  damages  with  costs.  3 

G.  S.  153,  §  9.  P.  S.  194,  §  9.  R.  L.  200,  §  9. 
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1  Section  10.     In  all  other  cases  the  court  shall  award  costs  to  the  pre-  Costs. 

2  vailing  party  or  may  order  tJie  costs  and  charges  of  keeping  and  selling  r.  s.  iis,  §  28. 
.')  the  property  or  any  part  thereof  to  be  paid  out  of  the  proceeds.  ^'  '^^  ^^^'  ^  ^°' 

p.  S.  194.  §  10.  R.  L.  200,  §  10. 

1  Section  11.     Property  which  is  alleged  to  have  been  forfeited  may  Delivery  of 

2  after  its  seizure  be  delivered  to  the  owner  or  a  person  entitled  to  claim  ciTimanl'" 

3  the  same,  upon  his  giving  to  the  person  who  made  the  seizure  a  bond  R.^g'  ii8.S^36 

4  in  double  the  value  of  the  property,  with  sufficient  surety,  conditioned  p  |  /94'liV' 

5  to  restore  the  property,  or  pay  the  appraised  value  thereof  if  it  is  decreed  ^  ^-  -°°'  ^  "• 
C  forfeited,  and  to  abide  by  and  perform  the  final  order,  decree  or  judgment. 


1  Section  12.     The  value  of  the  property  shall  be  determined  by  three  Appraisal  on 

2  disinterested  persons  appointed  by  the  parties  or  by  a  justice  of  the  cdmrnnt""" 

3  peace  to  whom  the  claimant  applies  therefor,  or,  if  the  appraisal  is  made  r^|;  fis.S^ii?. 

4  after  tiie  libel  has  been  filed,  by  the  court  before  whom  it  is  pending.  '-'  ^  ^^^'  ^  '*• 

p.  S.  194,  §  17.  R.  L,  200,  §  12.  1917,  326. 

1  Section  13.     The  person  who  makes  the  seizure   shall  forthwith.  Appraisal  on 

2  unless  an  application  for  an  appraisal  has  been  made  by  a  claimant,  pcrLmfmaking 

3  apply  to  a  justice  of  the  peace,  who  shall  appoint  three  disinterested  il'gs.^s,  |i. 

4  persons  to  make  an  inventory  and  appraisal  of  the  property  seized.     Such  §  |;  \lf^  |  fy 

5  appraisers  shall  be  sworn  and  shall  return  their  inventory  and  appraisal  f-^- 1^*'  5  is. 

6  to  the  court  before  whom  the  libel  is  pending. 

R.  L.  200,  §  13.  1917,  326. 

1      Section  14.     [Repealed,  1931,  426,  §  103.] 

1  Section  15.     If  appraisers  appointed  under  section  thirteen  certify  Saie  of  perish- 

2  that  property  so  seized  is  perishable  and  likely  to  depreciate  in  value  by  r.  s.'^iis.' 

3  being  kept,  any  district  court  may  order  a  sale  by  auction  of  such  prop-  c,  |°  153, 

4  erty  at  such  time  and  after  such  notice  as  the  order,  which  shall  be  en-  p^f^igf; 

5  dorsed  on  the  inventory,  shall  direct;    but  this  section  shall  not  aflfect  |t^L°'.,oo  515 

6  the  power  of  the  court  in  which  the  libel  is  pending  to  order  a  sale  of  isi''.  326. 

7  the  property  for  sufficient  cause  at  any  time  during  the  pendency  of  the 

8  libel. 
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CHAPTER    258. 

CLAIMS  AGAINST  THE  COMMONWEALTH. 


Sect. 

1.  Jurisdiction  of  claims  against  the  com- 

monwealtli,  etc. 

2.  Certain  cases  to  be  tried  without  a  jury, 

etc. 


Sect. 

3.  Decision  in  favor  of  petitioner. 

4.  Judgment  in  favor  of  commonwealth. 

5.  Statutes  of  limitation  applicable. 


Jurisdiction 
of  claims 
against  the 
commonwealth, 
etc. 

1879,  255. 
§§  1-3. 
P.  S.  195, 
§§1.2. 
1887,  246. 
R.  L.  201, 
1905.  370,  §  1. 
152  Mass.  28. 
174  Mass.  335. 
181  Mass.  315. 
193  Mass.  387. 


§  1. 


Section  1.     The  superior  court,  except  as  otherwise  expressly  pro-  1 

vided,  shall  have  jurisdiction  of  all  claims  at  law  or  in  equity  against  the  2 

commonwealth.    Such  claims  may  be  enforced  by  petition  stating  clearly  3 

and  concisely  the  nature  of  the  claim  and  the  damages  demanded,  and  4 

such  petition  shall  be  served  by  the  sheriff  of  Suffolk  county  or  any  5 

of  his  deputies  by  leaving  an  attested  copy  thereof  in  the  hands  or  in  6 

the  office  of  the  attorney  general,  and  a  like  copy  in  the  hands  or  in  the  7 

office  of  the  state  secretary,  thirty  days  at  least  before  the  return  day  8 

thereof.  9 


197  Mass.  137. 
204  Mass.  482. 


205  Mass.  523. 
212  Mass.  534. 


224  Mass.  28. 
236  Mass.  599. 


Certain  cases 

to  be  tried 

without  a 

jury,  etc. 

1879,  255, 

§§2,3. 

P.  S.  195,  §  3. 

1887,  246. 

R.  L.  201,  §  2. 

1905,  370,  §  2. 

1908,  288. 

1909,  204,  §  1. 

1910,  555,  §  3; 
645. 

174  Mass.  335. 
197  Mass.  137. 


Section  2.  The  laws  relative  to  tender,  offer  of  judgment,  set-off  1 
and  recoupment  shall  apply  to  the  said  petition,  and  the  case  shall  be  2 
tried  by  the  court  without  a  jury.  All  hearings  shall  be  in  open  court,  ex-  3 
cept  that  on  motion  by  the  attorney  general  or  the  petitioner  an  auditor  4 
or  master  may  be  appointed,  and  questions  of  law  may  be  taken  to  the  5 
supreme  judicial  court,  as  in  other  cases.  If  the  amount  claimed  exceeds  6 
two  thousand  dollars,  the  petition  shall  be  brought  in  Suffolk  county,  7 
otherwise  in  .Suffolk  county  or  in  the  county  where  the  petitioner  resides.  8 
If  the  petition  is  to  recover  damages  for  injuries  sustained  while  traveling  9 
on  a  state  highway,  it  may  be  brought  in  Suffolk  county  or  in  the  county  10 
where  the  petitioner  resides  or  where  the  injuries  were  sustained.  11 


Decision  in 
favor  of 
petitioner. 
1879,  255,  §  4. 
P.  S.  195,  §  4. 
R.  L.  201,  §  3. 
1  Op.  A.  G. 
556. 


Section  3.  If  the  final  decision  is  in  favor  of  the  petitioner,  the  chief 
justice  of  the  superior  court  shall  certify  to  the  governor  the  amount  found 
due,  with  the  legal  costs;  and  the  governor  shall  draw  his  warrant  for 
such  amount  on  the  state  treasurer,  who  shall  pay  the  same  from  any 
appropriations  made  for  the  purpose  by  the  general  court. 


Judgment  in 
favor  of  com- 
monwealth. 
1879,  255,  §  4. 
P.  S.  195.  §  5. 
R.  L.  201,  §  4. 


Section  4.     If  the  decision  is  in  favor  of  the  commonwealth,  judg-  1 

ment  for  costs  and  execution  thereon  shall  issue  in  its  favor  against  the  2 

petitioner;    and  if  such  judgment  is  final,  the  claim  shall  be  forever  3 

barred.  4 


Statutes  of 

limitation 

applicable. 


Section  .5.    Laws  relative  to  the  limitation  of  actions  shall  apply  to     1 
claims  against  the  commonwealth  and  to  the  remedy  herein  provided.    2 

1879,  255,  j  5.  P.  S.  195,  §  6.  R.  L.  201,  §  5. 


Chap.  259.] 
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TITLE    V. 

STATUTES  OF  FRAUDS  AND  LIMITATIONS. 

Chapter  259.     Prevention  of  Frauds  and  Perjuries. 
Chapter  260.     Limitation  of  Actions. 


CHAPTER    259. 

PREVENTION  OF  FRAUDS  AND  PERJURIES. 


Sect. 

1.  Certain  contracts  actionable  only  if  in 

writing. 

2.  Consideration  need  not  be  in  writing. 

3.  New  promise  by  insolvent  debtor  to  be 

in  writing. 


Sect. 

4.  Representation  as  to  another's  credit  to 

be  in  writing. 

5.  Agreement  to  make  a  will,  etc.,  to  be  in 

writing. 

6.  Contracts  for  sale  of  stocks,  etc.,  void, 

when. 


Section  1 .    No  action  shall  be  brought : 


Certain  con- 
tracts action- 


1 

2  First,  To  charge  an  executor  or  administrator,  or  an  assignee  under  aWe  only  it  in 

3  an  insolvent  law  of  the  commonwealth,  upon  a  special  promise  to  answer  29  ca?.'  11.  c.  3, 

4  damages  out  of  his  own  estate;  ^■*- 


1692-3,  15,  §  2. 
1783,  37,  §  1. 
178S,  16,  §  1. 
R.  S.  74,  §  1. 


1848,  252. 
G.  S.  105.  §  1. 
P.  S.  78,  §  1. 
R.  L.  74,  5  1. 


12  Cush.  282. 
12  Gray,  357. 
205  Mass.  472. 


5  Second,  To  charge  a  person  upon  a  special  promise  to  answer  for  the  niiass.  229 

6  debt,  default  or  misdoings  of  another; 


7  Pick.  220. 
9  Pick.  306. 
15  Pick.  159. 

17  Pick.  538. 

18  Pick.  369,  467. 
20  Pick.  467. 

3  Met.  396. 
13  Met.  539. 

5  Cush.  488. 

6  Cush.  549. 

7  Cush.  133. 
1  Gray,  391. 
5  Gray,  45. 

8  Gray,  233. 

9  Gray,  76. 
13  Gray,  613. 

1  Allen.  405. 

2  Allen,  417. 

3  -AJlen.  540. 
5  Allen.  370. 


II  Allen, 
13  Allen, 
98  Mass 
100  Mass 

105  Mass 

106  Mass, 

107  Mass. 

108  Mass, 

III  Mass, 
116  Mass, 
118  Mass, 
120  Mass 
124  Mass 

129  Mass, 

130  Mass, 

131  Mass, 
134  Mass, 
160  Mass, 
172  Mass 
174  Mass, 


365. 

114,  136. 
296. 

327. 

443. 
.  400. 

272. 

246. 

501. 

541. 

137,  521. 

322. 

105. 
.  373. 

437. 

47,  93. 

27,  140. 

166,  225. 

355. 

511. 


176  Mass. 
181  Mass. 
189  Mass. 

191  Mass. 

192  Mass. 
201  Mass. 

206  Mass. 

207  -Mass. 

208  Mass. 

209  -Mass. 

217  Mass. 

218  .Mass. 

230  Mass. 

231  .Mass. 

232  .Mass. 
238  Mass. 
244  Mass. 
247  Mass. 
2.')5  Mass. 
263  .Mass, 


570. 

345. 

48. 

469. 

204. 

318,  469. 

472. 

409. 

399. 

421,  570. 

13. 

5. 

21,248. 

362. 

566. 

120. 

10. 

25,  241. 

99. 

554. 


7      Third,  Upon  an  agreement  made  upon  consideration  of  marriage; 


233  Mass.  468. 


132  Mass.  359. 
154  Mass.  593. 
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4  Mass.  400, 

488. 

6  Mass.  133. 


Fourth,  Upon 
ments  or  of  anv 


a  contract  for  the  sale  of  lands, 
interest  in  or  concerning  them; 


tenements  or  heredita-    8 


or. 


11  Mass.  342. 

12  Mass.  513. 

16  Mass.  39. 

17  Mass.  249. 
1  Pick.  328. 
17  Pick.  538. 
20  Pick.  134. 

1  Met.  313,  483. 

2  Met.  423. 

6  Met.  319. 

7  Met.  57. 

8  Met.  34. 

1  Cush.  79. 
6  Cush.  549. 

8  Cush.  223. 

5  Gray,  492. 

6  Grav,  500. 

9  Gray,  313. 

13  Gray,  86. 

2  Allen.  439. 


8  Allen,  540. 

9  Allen,  387. 

10  Allen,  82. 

11  .-Vllen,  141,  361. 
99  Mass.  354. 

102  Mass.  24. 

103  Mass.  408,  484. 

104  Mass.  309. 
107  Mass.  290. 

109  Mass.  130. 

110  Mass.  92. 

111  Mass.  250. 
113  Mass.  31,  372. 

115  Mass.  256. 

116  Mass.  416.  515. 

118  Mass.  521. 

119  Mass.  526. 

123  Mass.  185,  506. 

124  Mass.  478. 
130  Mass.  388. 


133  Mass.  414. 

134  Mass.  109. 

135  Mass.  500. 
137  Mass.  309. 
139  Mass.  3. 
141  Mass.  368. 
145  Mass.  69. 
153  Mass.  268. 
162  Mass.  566, 
165  Mass.  273. 
173  Mass.  580. 
176  Mass.  566. 
181  Mass.  401. 
189  Mass.  285. 
193  Mass.  444. 

195  Mass.  124. 

196  Mass.  393, 
201  Mass.  596. 

204  Mass.  346. 

205  Mass.  396, 


579. 


547. 


208 
210 
211 
213 
216 
218 
220 
225 
226 
229 
231 
234 
237 
239 
247 
248 
249 
259 
264 


Mass. 
Mass. 
Mass. 
Mass. 
Mass. 
Mass. 
Ma.ss. 
Mass. 
Mass. 
Mass. 
Mass. 
Mass. 
Mass. 
Mass. 
Mass. 
Mass. 
Mass. 
Mass. 
Mass. 


300. 

328. 

37. 

380. 

416. 

483. 

186. 

341. 

156. 

87. 

324. 

17. 

518. 

569. 

207. 

288. 

59. 

546. 

IS,  166. 


3  Pick.  83. 
13  Pick.  1. 
18  Pick.  569. 


Fifth,  Upon  an  agreement  that  is  not  to  be  performed  within  one  10 


year  from  the  making  thereof; 


11 


19  Pick.  364. 
22  Pick.  97. 

7  Met.  46. 

8  Met.  59. 
11  Met.  411. 

4  Cush.  42. 

I  Gray,  131. 

5  Grav,  41. 

II  Gray,  168. 


16  Gray,  448. 
9  Allen,  8. 
11  Allen,  123. 
97  Mass.  208. 
99  Mass.  461. 

105  Mass.  443. 

106  Mass.  56. 
118  Mass.  279. 
145  Mass.  361. 


151  Mass.  433. 

167  Mass.  544. 

175  Mass.  427, 

536. 

181  Mass.  256. 

208  Mass.  399. 

209  Mass.  570. 
218  Mass.  483,  542. 
220  Mass.  324. 


230  Mass.  248. 
232  Mass.  239, 
566. 

234  Mass.  516. 
243  Mass.  160. 
249  Mass.  .503. 
258  Mass.  65. 
264  Mass.  166. 
271  Mass.  213. 


7  Mass.  233. 
13  iMass.  87. 

2  Pick.  64. 

3  Pick.  S3. 

7  Pick.  301, 

8  Pick.  9,  252. 
15  Pick.  159. 


Unless  the  promise,  contract  or  agreement  upon  which  such  action  is  12 
brought,  or  some  memorandum  or  note  thereof,  is  in  writing  and  signed  13 
by  the  party  to  be  charged  therewith  or  by  some  person  thereunto  by  14 
him  lawfully  authorized.  15 


16  Pick.  227. 

102  Mass.  204. 

19  Pick.  502. 

104  Mass.  407. 

20  Pick.  9. 

107  Mass.  290. 

2  Met.  283. 

112  Mass.  15,  19. 

3  Met.  486. 

114  Mass.  16. 

12  Met.  353. 

115  Mass.  413. 

13  Met.  385,  453,  520. 

116  Mass.  223, 

515. 

2  Cush.  355. 

117  Mass.  96. 

4  Cush.  497. 

119  Mass.  482. 

6  Cush.  508. 

121  Mass.  494. 

8  Cush.  223. 

132  Mass.  129. 

9  Cush.  31. 

134  Mass.  127. 

U  Cush.  1,  127. 

135  Mass.  500. 

2  Gray,  387,  476. 

141  Mass.  368. 

5  Gray,  492. 

142  Mass.  130. 

232. 

6  Gray,  25,  500. 

143  Mass.  386. 

7  Gray,  33. 

144  Mass.  256, 

465. 

9  Gray,  397. 

153  Mass.  308, 

321. 

10  Gray.  609. 

154  Mass.  257. 

16  Gray,  202,  436. 

157  Mass.  439. 

9  Allen,  412,  419,  474. 

158  Mass.  113. 

10  Allen,  322,  326. 

161  Mass.  161, 

248. 

11  Allen,  123,361. 

165  Mass.  273. 

12  Allen,  130. 

167  Mass.  426. 

13  Allen,  353. 

169  Mass.  595. 

14  Allen,  242,  407.  487. 

170  Mass.  461. 

98  Mass.  545. 

171  Mass.  152. 

101  Mass.  291,409,449. 

174  Mass.  296. 

175  Mass. 

176  Mass. 

178  Mass. 

179  Mass. 

180  Mass. 
197  Mass. 
204  Ma.ss. 
208  Mass, 
210  JVIass. 
213  Mass, 
216  Mass, 
229  Mass, 
234  Mass. 
237  Mass, 

240  Mass, 

241  Mass, 

243  Mass, 

244  Mass. 

251  Mass. 

252  Mass. 
254  Mass, 
256  Mass. 
260  Mass. 

263  Mass. 

264  Mass. 

266  Mass. 

267  Mass. 
270  Mass. 


349. 

287,  425. 

172. 

427. 

377. 

325. 

346. 

300. 

560. 

380. 

57,  416. 

95. 

17. 

161. 

215,  221. 

286, 

210. 

38. 

354. 

429. 

47. 

15.  494. 

168. 

102. 

583. 

533. 

167,  392. 


Consideration 
need  not  be 
in  writing, 
R.  S.  74,  §2. 
G.  S.  105,  §  2. 


Section  2.  The  consideration  of  such  promise,  contract  or  agree-  1 
ment  need  not  be  set  forth  or  expressed  in  the  writing  signed  by  the  2 
party  to  be  charged  therewith,  but  may  be  proved  by  any  legal  evidence.    3 

P.  S.  78,  §  2.  18  Pick.  467.  159  Mass.  451.  210  Mass.  560. 

"      §  2.  5  Cush.  488.  191  Mass.  565.  216  Mass.  57. 

1  Gray,  391.  193  Mass.  444.  239  Mass.  228. 

4  Gray,  318.  208  Mass.  399.  247  Mass.  207. 


R.  L.  74, 

17  Mass.  122. 

15  Pick.  159. 


New  promise 
by  insolvent 
debtor  to  be 
in  writing. 
1856,  18. 
G.  S.  105,  §  3. 
P.  S.  78,  §  3. 


Section  3.     No  promise  for  the  pajTnent  of  a  debt,  made  by  an  1 

insolvent  debtor  who  has  obtained  his  discharge  from  such  debt  under  2 

proceedings  in  bankruptcy  or  insolvency,  shall  be  evidence  of  a  new  or  3 

continuing  contract  whereby  to  deprive  the  debtor  of  the  benefit  of  4 
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5  relying  upon  such  discharge  in  bar  of  the  recovery  of  a  judgment  R.  l.  74,  5  3. 

6  upon  such  debt,  unless  such  promise  is  made  by  or  contained  in  some  5  Cush:  484. 

7  writing  signed  by  him,  or  by  some  person  thereunto  by  him  lawfully  7  cn^'.  402: 

8  authorized. 

7  Gray,  460.  130  Mass.  14.  161  Mass.  16. 

8  Gray,  230.  136  Mass.  102.  171  Mass,  347. 
7  Allen,  463.  139  Mass.  12,  297,  345.  193  Mass.  576. 
124  iMass.  361.  141  Mass.  14,  16.  266  Mass.  583. 

1  Section  4.    No  action  shall  be  brought  to  charge  a  person  upon  or  Representation 

2  by  reason  of  a  representation  or  assurance  made  concerning  the  char-  ?reditTo"b'eTn^ 

3  acter,  conduct,  credit,  ability,  trade  or  dealings  of  any  other  person,  r834,°i82,  §  5. 

4  unless  such  representation  or  assurance  is  made  in  writing  and  signed  J^iT^-^?-. 

11111  1  lUo,    s  4. 

5  by  the  party  to  be  charged  thereby,  or  by  some  person  thereunto  by  p- s-  7s.  §4. 

6  him  lawfully  authorized. 

6  Met.  246.  2  Allen,  386.  179  Mass.  174.  260  Mass.  15. 

4  Gray,  156.  8  Allen,  207.  186  Mass.  69.  263  Mass.  199. 

13  Gray,  285.  122  Mass.  189.  206  Mass.  318.  264  Mass.  102. 

14  Gray,  508.  142  Mass.  120.  222  Mass.  504.  266  .Mass.  583. 

15  Gray,  562.  157  Mass.  1.  251  Mass.  91. 

1  Section  5.    No  agreement  to  make  a  will  of  real  or  personal  property  Agreement  to 

2  or  to  give  a  legacy  or  make  a  devise  shall  be  binding  unless  such  agree-  "tc.'^'to  be'in 

3  ment  is  in  writing  signed  by  the  person  whose  e.xecutor  or  administrator  r8'88,"f72. 

4  is  sought  to  be  charged,  or  by  some  person  by  him  duly  authorized.  f45Vats  m' 

5  This  section  shall  not  apply  to  any  agreement  made  prior  to  May  '^4  Mass^  454. 

6  seventeenth,  eighteen  hundred  and  eighty-eight. 

179  Mass.  30.  230  Mass.  428.  251  Mass.  218. 

191  Mass.  579.  233  Mass.  468.  252  Mass.  162. 

198  .Mass.  441.  238  Mass.  356.  266  Mass.  583. 

218  Mass.  105.  242  Mass.  129. 

1  Section  G.    Every  contract,  written  or  oral,  for  the  sale  or  transfer  Contracts  for 

2  of  a  certificate  or  other  evidence  of  debt  due  from  the  United  States  or  l?i':,  vom"'""' 

3  from  an  individual  state,  or  of  stock  or  a  share  or  interest  in  the  stock  rs';/o';279. 

4  of  a  bank,  company,  city  or  village,  incorporated  under  a  law  of  the  p  |- 78^5^6®- 

5  United  States  or  of  an  individual  state,  shall  be  void,  unless  the  party  }i  J:f  ^^^g^- 
C  contracting  to  sell  or  transfer  the  same  is,  at  the  time  of  making  the  3Cush.i37. 

7  contract,  the  owner  or  assignee  thereof,  or  authorized  by  the  owner  or  3  Alien',  238. 
S  assignee  or  his  agent  to  sell  or  transfer  the  certificate  or'other  evidence  s"?^"""'^*^ 

9  of  debt,  share  or  interest  so  contracted  for. 

98  Mass.  161.  139  Mass.  492,  531.  195  Mass.  419. 

103  Mass.  313.  141  Mass.  225.  199  Mass.  242. 

107  Mass.  49.  149  Mass,  171.  200  Mass.  209 

127  Mass.  476.  151  Mass.  564,  269 -Mass.  45'. 
135  Mass.  431. 
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CHAPTER    260. 

LIMITATION   OF   ACTIONS. 


Sect. 

limitation  of  personal  actions. 

1.  Limitation  of  twenty  years. 

2.  Limitation  of  six  years. 

3.  Limitation  of  four  years. 

4.  Limitation  of  two  years.     Limitation 

of  one  year  for  certain  actions. 

5.  Actions  for  penalties. 

6.  Mutual  current  account. 

7.  Disabilities. 

8.  Same  subject. 

9.  Suspension  in  case  of  non-resident  de- 

fendant. 

10.  Extension  of  time  in  case  of  death. 

11.  Suits  against  executors,  etc.,  on  their 

contracts,  etc. 
Extension  of  time  in  case  of  fraudulent 

concealment. 
Acknowledgment  or  new  promise. 
Effect  of  part  payment. 

15.  Promise    or    payment    by    joint    con- 

tractor, etc. 

16.  Judgment  in  such  case. 

17.  Plea  in  abatement. 


12. 


13. 
14. 


Sect. 

IS.  Actions  by  commonwealth. 

19.  Special  limitations. 

20.  Presumption   of   satisfaction   of   judg- 

ment. 

limitation  of  real  actions  and  rights 

OF  ENTRY. 

Actions  for  recovery  of  land. 

When  the  twenty  years  begin  to  run. 

Same  subject. 

24.  Corporation  sole. 

25.  Disabilities. 
Death  during  disability. 
Successive  disabilities. 
Requisites  of  effectual  entry. 
Estates  tail. 
Same  subject. 


21. 


23 


26. 
27. 
28. 
29. 
30. 

31.  Actions  by  the  commonwealth. 

PROCEEDINGS    UPON    FAILURE    OF    ORIGINAL 
ACTION. 

32.  Extension  of  time  in  case  of  abatement. 


Limitation  of 
twenty  years 
1770-1,9 


LIMITATION   OF  PERSONAL  ACTIONS. 


Section  1.    The  following  actions  shall  be  commenced  only  within    1 


§  8.    twenty  years  next  after  the  cause  of  action  accrues : 


1786,  52,  §  5. 
R.  S.  120,  §§  1,  4,  7. 
G.  S.  155,  §§  1.  4,  7. 
P.  S.  197,  §§  1,  6,  7. 


R.  L.  202,  §  1. 
1926,  281. 
3  Met.  390. 
11  Met.  210. 


6  Gush.  493. 
8  Gush.  365. 
254  Mass.  294. 
273  Mass.  424. 


4  Met.  164. 
9  Gush.  365. 


First,  Actions  upon  contracts  under  seal. 


170  Mass.  286. 


215  Mass.  552. 


217  Mass.  120. 


240  Mass.  562. 


215  Mass.  18. 


16  Mass.  290. 
8  Pick.  246. 

17  Pick.  386. 
19  Pick.  43. 
23  Pick.  282. 


Second,  Actions  upon  bills,  notes  or  other  evidences  of  indebtedness  4 

issued  by  a  bank.  5 

Third,  Actions  upon  promissory  notes  signed  in  the  presence  of  an  6 

attesting  witness,  if  brought  by  the  original  payee  or  by  his  executor  or  7 

administrator.  ° 


1  Met.  21. 
4  Met.  219,  587. 
13  Met.  128. 
1  Gush.  276. 

4  Gush.  176. 

5  Gush.  442. 

6  Gush.  139,  172. 


10  Gush.  92. 
1  Gray,  261. 
115  Mass.  584,  594,  599. 

123  Mass.  5.59. 

124  Mass.  149. 

125  Mass.  446. 

126  Mass.  342. 


134  Mass.  245. 
142  Mass.  12. 
15U  Mass.  166. 
107  Mass.  74. 
205  Mass.  376. 
213  Mass.  330. 
259  Mass.  46. 


6  Gush.  493. 
194  Mass.  244. 


Fourth,  Actions  upon  contracts  not  limited  by  the  following  section  or 
by  any  other  law. 

Fifth,  Actions  under  section  ninety-six  of  chapter  one  hundred  and 
twenty-three  to  recover  for  the  support  of  inmates  in  state  institu- 
tions. 


9 
10 
11 
12 
13 
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1  Section  2.    The  following  actions  shall,  except  as  otherwise  pro-  Limitation  of 

2  vided,  be  commenced  only  within  six  years  next  after  the  cause  of  it'Xio!' 

3  action  accrues:  ^°' '  ^' 

1740-1,  4,  §§  1,  2.  2  Cush.  92.  168  Mass.  133. 

1748-9.  17,  §  1.  110  Mass.  345,  170  Mass.  63. 

1770-1,9,  §2.  454.  173  Mass.  233. 

1786,  52,  §  1.  117  Mass.  359.  177  Mass.  212. 

R.  S.  120.  §  1.  132  Mass.  486.  237  Mass.  312.  : 

G.  S.  155.  §  1.  142  Mass.  383.  238  Mass.  279.  1 

P.  S.  197,  §  1.  145  Mass.  503.  254  Mass.  65. 

R.  L.  202,  §  2.  146  Mass.  118.  256  Mass.  125. 

13  Pick.  418.  150  Mass.  158.  259  Mass.  46. 

7  Met.  116,  227.  151  Mass.  46.  265  Mass.  182. 

4  First,  Actions  of  contract  founded  upon  contracts  or  liabilities,  express  22  Pick.  430. 

5  or  implied,  except  actions  limited  by  the  preceding  section  or  actions  4  Gray,  sss. 

6  upon  judgments  or  decrees  of  courts  of  record  of  the  United  States  or  of  3  AUen',42f' 

7  this  or  of  any  other  state  of  the  United  States. 

7  Allen,  499.  194  Mass.  244.  218  Mass.  425. 

106  Mass.  563.  200  Mass.  599.  219  Mass.  23. 

130  Mass.  373.  213  Mass.  330.  230  Mass.  49. 

159  Mass.  17.  215  Mass.  18,  552.  232  Mass.  38. 

168  Mass.  234.  216  Mass.  156,  233  Mass.  591. 

189  Mass.  104.  289.  234  Mass.  467. 

193  Mass.  488.  217  Mass.  120.  2  Op.  A.  G.  502. 

8  Second,  Actions  of  tort.  7  Pick.  152 

'  156  Maes.  21. 

162  Mass.  412.  200  Mass.  293.  201  Mass.  502. 

9  Third,  Actions  of  replevin. 

1  Section  3.     Actions  against  sheriffs  for  the  misconduct  or  negligence  Limitation  of 

2  of  their  deputies  shall  be  commenced  only  within  four  years  next  after  'i°7'96,^7i"' 

3  the  cause  of  action  accrues. 

R.  S.  14,  §  78;  P.  S.  197,  §  2.  12  Cush.  161. 

120,  §  3.  R,  L.  202,  §  3.  4  Gray.  295. 

G.  S.  155,  §  3.  10  Met.  244. 

1  Section  4.     Actions    for  assault  and   battery,   false  imprisonment,  Limitation  of 

2  slander,  actions  against  sheriffs,  deputy  sheriffs,  constables  or  assignees  Limitation  of 

3  in  insolvency  for  the  taking  or  conversion  of  personal  property,  actions  c°r'tain'aJt°ions. 

4  of  tort  for  injuries  to  the  person  against  counties,  cities  and  towns,  and  Yi^^l]  9,  §  2. 

5  actions  of  contract  or  tort  for  malpractice,  error  or  mistake  against  }ZI9"l.,^,^-- 
b  physicians,   surgeons,   dentists,   optometrists,   hospitals  and  sanitaria,  g  |-  JgO'  1 2. 

7  shall  be  commenced  only  within  two  years  next  after  the  cause  of  action  isei',  177', 

8  accrues;    and  actions  for  libel  and  actions  of  tort  for  bodily  injuries  or  p.  s!  197.  §3. 

9  for  death  the  payment  of  judgments  in  which. is  required  to  be  secured  fgo2;406!  ^  *' 

10  by  chapter  ninety  and  also  such  actions  against  officers  and  employees  \llf_  gff;  §  1. 

1 1  of  the  commonwealth,  of  the  metropolitan  district  commission,  and  of  J^as,  346,  §  10. 

12  any  county,  city  or  town,  arising  out  of  the  operation  of  motor  vehicles  ^^I'lgg 

13  owned  by  the  commonwealth,  including  those  under  the  control  of  said  4  Gray,  295. 

14  commission,  or  by  any  such  county,  city  or  town,  suits  by  judgment  197  Mass!  i78. 

15  creditors  in  such  actions  of  tort  under  section  one  hundred  and  thirteen  illMassI,^?!: 

16  of  chapter  one  hundred  and  seventy-five  and  clause  (10)  of  section  three  57?  Mass!  m!*' 

17  of  chapter  two  hundred  and  fourteen  and  suits  on  motor  vehicle  liability 
IS  bonds  under  section  thirty-four  G  of  said  chapter  ninety  shall  be  com- 
19  menced  only  within  one  year  next  after  the  cause  of  action  accrues. 

1  Section  5.     Actions  for  penalties  or  forfeitures  under  penal  statutes.  Actions  for 

2  if  brought  by  a  person  to  whom  the  penalty  or  forfeiture  is  given  in  ifss.'il^  5 1. 

3  whole  or  in  part,  shall  be  commenced  only  within  one  year  next  after  f§  2i,'l2.' 

4  the  offence  is  committed.     But  if  the  penalty  or  forfeiture  is  given  in  ^5  f5'|f; 
.5  whole  or  in  part  to  the  commonwealth,  an  action  therefor  by  or  in  behalf  ^j  f  i^^- 
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R.  L.  202,  §  5.   of  the  commonwealth  may  be  commenced  only  within  two  years  next    6 
6  c'^ayl'si^'     after  the  offence  is  committed.  7 

134  Mass.  471.  145  Mass.  311.  216  Mass.  156.  237  Mass.  312. 


Knt  account.  SECTION  6.  In  an  action  of  contract  brought  to  recover  the  balance  1 
g'  i'  155'  1 5'  '^^^  upon  a  mutual  and  open  account  current,  the  cause  of  action  shall  be  2 
p.  s.  197.'  §  8.    iiei(j  to  have  accrued  at  the  time  of  the  last  item  proved  in  the  account.    3 


R.  L.  202,  §  6. 

2  Mass.  217. 

3  Pick.  96. 

3  Met.  216. 
11  Cush.  258. 

4  Allen,  108. 


97  Mass.  476. 
118  Mass.  486. 
121  Mass.  300. 
136  Mass.  30. 
144  Mass.  35. 
154  Mass.  472. 


169  Mass.  2S5. 
173  Mass.  233. 
201  Mass.  135. 
217  iMass.  120. 
230  Mass.  49. 


Disabilities. 
1718-19, 
10,  §  2. 
1740-1,  4,  §  4. 
1748-9,  17,  i  2. 
1770-1,  9,  §  6. 
1786.  52,  §  4. 


Section  7.  If  the  person  entitled  thereto  is  a  minor,  or  is  insane  or 
imprisoned  when  a  right  to  bring  an  action  first  accrues,  the  action  may 
be  commenced  within  the  time  hereinbefore  limited  after  the  disability 
is  removed. 


R.  .S.  120,  §  6. 
G.  S.  155,  §  0 
1880,  13. 


P.  S.  197,  §  9. 
R,  L.  202,  §  7. 
136  Mass.  564. 


199  Mass.  109. 
271  Mass.  94. 


Same  subject. 
R.  S.  120,  §  8. 
G.S.  155,  §  8. 
P.  S.  197,  §  10. 
R.  L.  202,  §  8. 
271  Mass.  94. 


Section  8.    If  a  person  is  disabled  from  commencing  an  action  be-  1 

cause  he  is  a  subject  or  citizen  of  a  country  which  is  at  war  with  the  2 

United  States,  the  time  of  the  continuance  of  such  war  after  the  cause  3 

of  action  accrues  shall  be  excluded  in  determining  the  period  herein  lim-  4 

ited  for  the  commencement  of  the  action.  5 


Suspension  in 
case  of  non- 
resident de- 
fendant. 
1748-9,  17,  §  3. 
1770-1,  9,  §  7. 
1786,  52,  §  4. 
R.  S.  120,  §  9. 
G.S.  155,  §9. 
1880,  98. 
P.  S.  197,  §  11. 
R.  L.  202,  5  9. 
3  Mass.  271. 
14  Mass.  203. 
17  Mass. 
55,  180. 


Section  9.    If,  when  a  cause  of  action  hereinbefore  mentioned  accrues  1 

against  a  person,  he  resides  out  of  the  commonwealth,  the  action  may  be  2 

commenced  within  the  time  herein  limited  after  he  comes  into  the  com-  3 

monwealth;  and  if,  after  a  cause  of  action  has  accrued,  the  person  against  4 

whom  it  has  accrued  resides  out  of  the  commonwealth,  the  time  of  such  5 

residence  shall  be  excluded  in  determining  the  time  limited  for  the  com-  6 

mencement  of  the  action ;  but  no  action  shall  be  brought  by  any  person  7 

upon  a  cause  of  action  which  was  barred  by  the  laws  of  any  state  or  8 
country  while  he  resided  therein. 


I  Pick.  263. 

II  Pick.  36. 
16  Pick.  359. 
7  Met.  435. 
11  Met.  210. 

5  Gray,  397. 

6  Gray,  427.  517. 
15  Gray,  349. 


6  Allen,  322,  423. 
10  Allen,  433. 

99  Mass.  504. 

100  Mass.  167. 
109  Mass.  40,  239, 
416. 

Ill  Mass.  526. 
118  Mass.  337. 


125  Mass.  574. 
128  Mass.  219. 

145  Mass.  370. 

146  Mass.  20. 

147  Mass.  81. 
217  Mass.  548. 
246  Mass.  235. 
250  .Mass.  479. 


Extension  of 
time  in  case 
of  death. 
1793,  75,  §  3. 
R.  S.  120,  §  10. 
G.  S.  155,  §  10. 
P.  S.  197,    §  12. 
R.  L.  202,  §  10. 
11  Met.  445. 
5  Allen,  27. 
109  .Mass.  416. 

145  Mass.  489. 

146  Mass.  20. 
188  Mass.  380. 
200  Mass.  293. 

218  Mass.  425. 

219  Mass.  23. 
252  Mass.  188. 


Section  10.  If  a  person  entitled  to  bring  or  liable  to  any  action 
before  mentioned  dies  before  the  expiration  of  the  time  hereinbefore 
limited,  or  within  thirty  days  after  the  expiration  of  said  time,  and  the 
cause  of  action  by  law  survives,  the  action  may  be  commenced  by  the 
executor  or  administrator  at  any  time  within  the  period  within  which 
the  deceased  might  have  brought  the  action  or  within  two  years  after 
his  giving  bond  for  the  discharge  of  his  trust  and  against  the  executor 
or  administrator  in  accordance  with  the  limitations  provided  by  chap- 
ter one  hundred  and  ninety-seven,  relative  to  the  limitation  of  actions 
against  the  executor  or  administrator  by  creditors  of  the  deceased. 

271  Mass.  94. 


9 
10 


Suits  against  Section  11.  An  actiou  founded  on  any  contract  made  or  act  done,  1 
et^.^oTrheir  if  made  or  done  by  any  person  acting  as  the  executor,  administrator  2 
contracts,  etc.    ^^  ^^j^^^  j^^^j  representative  of  the  estate  of  a  deceased  person,  shall    3 
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4  be  brought  within  one  year,  or,  if  made  or  done  by  any  i)erson  acting  1914.699,  §3. 

5  as  trustee,  guardian  or  conservator,  shall  be  brought  within  two  years,  241  .Mais!  iss! 

6  after  the  right  of  action  accrues;    provided,  that  this  section  shall  not  272 Mass!  499! 

7  apply  to  actions  upon  probate  bonds,  or  to  actions  in  favor  of  the  estate 

8  of  which  such  person  shall  have  been  such  legal  representative,  or  to 

9  actions  in  favor  of  a  beneficiary  or  ward,  or  to  actions  brought  by  the 
10  commonwealth. 

1  Section  12.     If  a  person  liable  to  a  personal  action  fraudulently  con-  Extension  of 

2  ceals  the  cause  of  such  action  from  the  knowledge  of  the  person  entitled  o't'tra'uduient 

3  to  bring  it,  the  period  prior  to  the  discovery  of  his  cause  of  action  by  the  i{.".s^'i'2o!"§''i2. 

4  person  so  entitled  shall  be  excluded  in  determining  the  time  limited  for  p'.siii'iii' 

5  the  commencement  of  the  action. 

R.  L.  202,  §  U.  134  Mass.  372.  180  Mass.  334. 

3  Pick.  74.  138  Mass.  570.  201  Mass.  242,  502. 
9  Pick.  212.  144  Mass.  313.  203  Mass.  159. 

4  Gush.  208.  145  Mass.  484.  210  Mass.  35. 
8  Allen,  130.  162  Mass.  412.  222  Mass.  147. 
lis  Mass.  147.  178  Mass.  397.  265  Mass.  413. 


1  Section  13.    No  acknowledgment  or  promise  shall  be  evidence  of  a  Acknowiedg- 

2  new  or  continuing  contract  whereby  to  take  an  action  of  contract  out  of  promise. °^" 

3  the  operation  of  this  chapter  or  to  deprive  a  party  of  the  benefit  thereof,  r.^I'  \to',  |  is. 

4  unless  such  acknowledgment  or  promise  has  been  made  by,  or  is  contained  p ;  |  Ig^i  ^^^j 

5  in,  a  writing  signed  by  the  party  chargeable  thereby. 


K.  L.  202,  §  12. 

7  Gray,  274,  3S7. 

178  Mass. 

417. 

13  Pick.  206. 

116  Mass.  529. 

222  .Mass. 

314. 

22  Pick.  291. 

136  Mass.  326. 

233  Mass. 

591. 

1  Met.  394. 

137  Mass.  .504. 

254  Mass. 

294. 

8  Met.  432. 

159  Mass.  245,  248. 

256  Mass. 

125. 

9  Met.  482. 

168  Mass.  133,  134, 

266  Mass. 

683. 

3  Gush.  355. 

249. 

270  Mass. 

565. 

6  Gush.  151. 

177  Mass.  321. 

1  Section  14.    The  preceding  section  shall  not  alter  or  impair  the  Effect  of  part 

2  effect  of  a  payment  of  principal  or  interest  made  by  any  person ;  but  no  iss^'is'i, 

3  endorsement  or  memorandum  of  any  such  payment,  written  or  made  r!  s.  ibo,  §  i7. 

4  upon  a  promissory  note,  bill  of  exchange  or  other  writing  by  or  on  behalf  p;,|./i?f,'/iy!' 

5  of  the  party  to  whom  such  payment  has  been  or  purports  to  have  been  ^^J'5:,"'j|g^  '■^^ 

6  made,  shall  be  sufficient  proof  of  the  payment  to  take  the  case  out  of  the  e  Met.  5S3.' 

7  provisions  of  this  chapter. 

8  Met.  352.  122  Mass.  5.W.  178  .Mass.  417. 

9  Met.  482.  123  .Mas.s.  588.  ISO  .M.ass.  27. 

6  Gush.  172.  124  Mass.  174.  197  -Mass.  347. 

7  Gray,  274,  387.  1.30  Mass.  199.  200  Mass.  599. 
11  Allen,  .523.  132  Mass.  30,  273.  247  Mass.  514. 
97  Mass.  8.  154  Mass.  472. 

1  Section  15.    A  joint  contractor  or  his  executor  or  administrator  shall  paySifnt°by 

2  not  lose  the  benefit  of  this  chapter  so  as  to  be  chargeable  by  reason  only  j™"' ™""tc 

3  of  an  acknowledgment  or  promise  made  or  signed,  or  by  reason  of  a  pay-  ^^'H-  ifs,  §  i. 

4  ment  made,  by  any  other  joint  contractor  or  his  executor  or  administrator.  §§  14,  is.' 

G.  S.  1.55,  §  14.  14  Pick.  387.  156  Mass.  34. 

P.  S.  197,  §  17.  2  Allen,  245.  200  Mass.  599. 

R.  L.  202.  §  14.  123  Mass.  588.  235  Mass.  249. 

4  Pick.  382.  134  Mass.  567.  269  Mass.  387. 

1  Section  16.     If,  in  actions  against  two  or  more  joint  contractors  or  .Judgment  in 

2  against  the  executor  or  administrator  of  a  joint  contractor,  it  appears  isw.'^fll',  §  i. 

3  that  the  plaintiff  is  barred  by  this  chapter  as  to  one  or  more  of  such  con-  q\  1;  11°;  |  \l[ 

4  tractors,  but  is  entitled  to  recover  against  any  other  or  others  of  them  by  ^  f;  'IJ2, Vi^s- 

5  virtue  of  a  new  acknowledgment  or  promise  or  otherwise,  judgment  shall 

6  be  given  for  the  plaintift"  as  to  the  defendants  against  whom  he  is  entitled 

7  to  recover,  and  for  the  defendants  not  liable. 
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^ent^"^^^^'        Section  17.     An  answer  in  abatement  alleging  the  non-joinder  of  a  1 

R^l'  i2o!  1 16.  party  defendant  to  an  action  of  contract  shall  be  overruled  if  it  appears,  2 

G.  s.  153,  §  16.  upon  issue  joined,  that  the  action  as  against  him  was  barred  by  limitation.  3 

p.  S.  197,  §  19.  R.  L.  202,  §  16. 


Actions  by 


Section  18.     The  limitations  of  the  preceding  sections  of  this  chapter, 


1 


commonwealth.         t^^^^±^^xt     j.<^<.        a.  ±i^  i±i±m,u,i.x\ji±j  ^i.  v±±\^  ^Li^\^i^y^L±i^  oi^y^i^iwiio  w±  mio  v,iic*^Lti , 

G  i'  lis!  1 19!  ^^'^^  of  section  thirty-two  so  far  as  applicable  to  personal  actions,  shall    2 
p.  s.  197,  §  21.  apply  to  actions  brought  by  or  for  the  commonwealth. 

R.  L.  202,  §17.  189  Mass.  104.  2  Op.  A.  G.  502. 


UmUations.  SECTION  19.     If  a  Special  provision  is  otherwise  made  relative  to  the    1 

1788'  12'  §  1'  limitation  of  any  action,  any  provision  of  this  chapter  inconsistent  there-  2 
R-s.'i26,    '     with  shall  not  apply.  3 

G.  S.  155,  §  22.  R.  L.  202,  §  18.  199  Mass.  109. 

P.  S.  197,  §  22.  136  Mass.  564.  271  Mass.  94. 

of'Iati™act°ion  Section  20.  A  judgment  or  decree  of  a  court  of  record  of  the  United  1 
R  ^s'^iSf"?  24  States  or  of  any  state  thereof  shall  be  presumed  to  be  paid  and  satisfied  2 
G.  s.  i55i  §  23.  at  the  expiration  of  twenty  years  after  it  was  rendered.  3 

p.  S.  197,  §  23.  134  Mass.  353.  173  Mass.  433. 

R.  L.  202,  §  19.  136  Mass.  280.  194  Mass.  244. 

22  Pick.  533. 


LIMITATION   OF  REAL  ACTIONS  AND   RIGHTS   OF  ENTRY. 

^ecover/of  SECTION  21.     An  Ectiou  for  the  recovery  of  land  shall  be  commenced, 

1786'  13  ^^  a"  entry  made  thereon,  only  within  twenty  years  after  the  right  of 

R °s'  ifg  ^\  action  or  of  entry  first  accrued,  or  within  twenty  years  after  the  demand- 
g'.  s'.  154]  §  1.  ant  or  the  person  making  the  entry,  or  those  under  whom  they  claim, 
r'.  l.  202,  §  20.  have  been  seized  or  possessed  of  the  premises,  except  as  hereinafter 

7  Met.  24.  .11 

8  Met.  87.        provided. 

156  Mass.  280.  172  Mass.  395.  198  Mass.  91.  229  Mass.  374. 


Section  22.     If  such  risht  or  title  first  accrued  to  an  ancestor  or 


When  the 
twenty  years 

R  *s°  1  i9^T2  predecessor  of  the  person  who  brings  the  action  or  makes  the  entry,  or  to 
G.  s.  154, 1 2.  any  other  person  under  whom  he  claims,  the  twenty  years  shall  be  com- 
r'.  l.  202,  §  21.  puted  from  the  time  when  the  right  or  title  so  first  accrued. 


r!Tii9.''T3'.  Section  23.  In  the  construction  of  sections  twenty-one  to  tbirty- 
p.  I.'i96.'  §3.'  one,  inclusive,  the  right  of  entry  or  of  action  to  recover  land  shall  be  held 
R.  L.  202,  §22.  |.Q  have  first  accrued  at  the  times,  respectively,  hereinafter  mentioned: 

10  Gush.  241. 
15  Gray,  322. 

14  Allen,  516.  110  Mass.  161.  119  Mass.  414.  178  Mass.  356,  524. 


First,  If  a  person  has  been  disseized,  at  the  time  of  such  disseisin. 


130  Mass.  121. 
150  Mass.  297. 
235  Mass.  348. 


9  Mass.  508. 
15  Mass.  471. 
150  Mass.  297. 


Second,  If  he  claims  as  heir  or  devisee  of  a  person  who  at  his  death  was  5 
seized,  at  the  time  of  such  death ;  but  if  a  tenancy  by  the  curtesy  or  other  6 
estate  intervened  after  the  death  of  such  ancestor  or  devisor,  at  the  time  7 
when  such  intermediate  estate  expired  or  would  have  expired  by  its  own  8 
limitation.  9 

Third,  If  there  has  been  such  intermediate  estate  or  if  a  person  claims  10 
under  a  remainder  or  reversion,  so  far  as  his  right  is  affected  by  the  limi-  11 
tation  prescribed  in  said  sections,  at  the  time  when  the  intermediate  12 
or  precedent  estate  would  have  expired  by  its  own  limitation,  notwith-  13 
standing  any  forfeiture  thereof  for  which  he  might  have  entered  at  an  14 
earlier  time.  This  clause  shall  not  prevent  a  person  from  entering  if  15 
entitled  so  to  do  by  reason  of  any  forfeiture  or  breach  of  condition;  but  16 
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17  in  such  case,  his  right  shall  be  held  to  have  accrued  when  the  forfeiture 
IS  was  incurred  or  the  condition  was  broken. 

19  Fourth,  In  all  cases  in  which  no  other  express  provision  is  made,  at  the  8  Met.  87. 

20  time  when  the  claimant  or  the  person  under  whom  he  claims  first  became 

21  entitled  to  the  possession  of  the  premises  under  the  title  upon  which  the 

22  entry  or  the  action  is  founded. 

1  Section  24.     If  a  corporation  sole  is  disseized,,  any  of  its  successors  Corporation 

2  may  enter  upon  the  premises,  or  commence  an  action  for  the  recovery  isis,  137,  §  1. 

3  thereof,  within  five  years  after  the  death,  resignation  or  removal  of  the  §!  i;  154!  |  f. 

4  disseisee. 

p.  S.  196.  §  4.  R.  L.  202,  §  23. 

1  Section  25.     If,  when  such  right  of  entry  or  of  action  first  accrues,  Di5abiiitie3. 

2  the  person  entitled  thereto  is  a  minor,  or  is  insane,  imprisoned  or  absent  nsc!  is.  §  4^ 
.3  from  the  United  States,  he,  or  a  person  claiming  under  him,  may  make  §!  s.  isl'  §  t. 

4  the  entry  or  commence  the  action  within  ten  years  after  such  disability  r.l.2^02,\^24. 

5  is  removed. 

4  Mass.  182.  2  Allen,  306.  10  Allen,  557. 

16  Pick.  161.  3  Allen,  328.  190  Mass.  449. 

1  Section  26.     If  the  person  first  entitled  to  such  right  of  entry  or  of  disabUity""* 

2  action  dies  while  under  any  of  the  disabilities  mentioned  in  the  preceding  g  |  J^^'  |  ^• 

3  section  and  there  has  been  no  determination  of,  or  judgment  upon,  the  p-  s.  ise'  §  6._ 

4  title,  right  or  action  which  accrued  to  him,  the  entry  may  be  made  or    '   "    ' 

5  the  action  commenced  by  his  hs'irs,  or  by  any  other  person  claiming 

6  under  him,  within  ten  years  after  his  death. 

1  Section  27.     If,  when  such  right  of  entry  or  of  action  first  accrues,  the  successive 

2  person  entitled  thereto  is  under  any  of  such  disabilities  and  dies  without  r'!*!.  u9^\  7. 

3  having  recovered  the  premises,  no  further  time  for  making  such  entry  p ;  |.  igl;  |  J; 

4  or  commencing  such  action  than  is  hereinbefore  prescribed  shall  be  ^-  ^-  ^°-'  ^  ^^■ 

5  allowed  by  reason  of  the  disability  of  any  other  person. 

1  Section  28.     No  person  shall  be  held  to  have  been  in  possession  of  ^"e^uai'en'try. 

2  land  within  the  meaning  of  this  chapter  merely  by  reason  of  having  made  g- 1-  \lf  1 1- 

3  an  entry  thereon,  unless  he  has  continued  in  open  and  peaceable  posses-  ps.  i96,  §8. 

4  sion  thereof  for  one  year  next  after  such  entry  or  unless  an  action  has  2  Met.  ass. 

5  been  commenced  upon  such  entry  and  seisin  within  one  year  after  he 

6  was  ousted  or  dispossessed. 

1  Section  29.     If  the  right  of  entry  or  of  action  of  a  tenant  in  tail,  or  Estates  tail. 

2  of  a  person  entitled  to  a  remainder  in  tail,  is  barred  by  this  chapter,  g;s'i54',  §9! 

3  the  estate  tail  and  all  remainders  and  reversions  expectant  thereon  shall  r.l.  2^02',  52s. 

4  also  be  barred,  as  fully  as  they  might  have  been  by  a  conveyance  made 

5  by  the  tenant  in  tail  in  the  manner  provided  in  chapter  one  hundred  and 

6  eighty-three. 

1  Section  30.     If  a  person  entitled  to  recover  land  as  a  tenant  in  tail  or  Same  subject^ 

2  as  a  remainderman  dies  before  the  expiration  of  the  period  hereinbefore  g!s!  1.54!  §  10! 

3  limited  for  making  an  entry  or  commencing  an  action  therefor,  no  per-  r.  l.  202, 5  29. 

4  son  claiming  any  estate  which  the  tenant  in  tail  or  remainderman  might 

5  have  barred  shall  make  an  entrv  or  commence  an  action  to  recover 
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such  land,  except  witliin  the  period  during  which  the  tenant  in  tail  or  6 
remainderman,  if  he  had  so  long  lived,  might  have  made  such  entry  or  7 
commenced  such  action.  8 

Actions  by  the       SECTION  ?>l.     No  action  for  the  recovery  of  land  shall  be  commenced    1 

commonwealtn.  *'         ,       . 

§■  I'  V'i'  1 12'  ^y  ^^  ^^  behalf  of  the  commonwealth,  except  withm  twenty  years  after  its  2 

1867',  275!       '  right  or  title  thereto  first  accrued,  or  within  twenty  years  after  it  or  3 

1893, 470.  §  4.'  those  under  whom  it  claims  have  been  seized  or  possessed  of  the  premises;  4 

4 Mas!°522.^°'  but  this  section  shall  not  apply  to  the  pro\ince  lands  in  the  town  of  5 

98^Masi^39.      Provincetowu  lying  north  and  west  of  the  line  fixed  by  section  twenty-  C 

172  Mass'  395'  fi"^'^  ^^  chapter  ninety-one,  to  the  Back  Bay  lands,  so  called,  in  Boston,  7 

185  ^Iass.  205.  or  to  any  property,  right,  title  or  interest  of  the  commonwealth  below  8 

236  Mass.'  87. '  high  Water  mark  or  in  the  great  ponds.  9 

1  Op.  A.  G.  53. 
PROCEEDINGS   UPON   FAILURE   OF   ORIGINAL   ACTION. 

Extension  of  SECTION  32.     If,  in  an  action  dulv  commenced  within  the  time  limited    1 

time  in  case  of  •      ii    -i         p  Vt^    • 

abatement.        m  this  chaptcr,  the  writ  fails  of  a  sufficient  service  or  return  by  reason  of  2 

1793, 75,  '§  2.  ■    an  unavoidable  accident  or  of  a  default  or  neglect  of  the  officer  to  whom  3 

120,  §  11.'       'it  is  committed,  or  if  the  writ  is  abated  or  if  the  action  is  otherwise  avoided  4 

?55t  §'u.'  ^  ^^'  or  defeated  by  the  death  of  a  party  thereto  or  for  any  matter  of  form,  5 

1*97^  H3.'  ^  ^^'  or  if,  after  a  verdict  for  the  plaintiff  or  demandant,  the  judgment  is  6 

r>  Me^^i'o^  ^^'  arrested,  or  if  a  judgment  for  the  plaintiff  or  demandant  is  reversed,  the  7 

6  Cush.  417.      plaintiff  or  demandant  or  any  person  claiming  under  him  may  commence  8 

7  Gray',  ics^  a  ncw  action  for  the  same  cause  within  one  year  after  the  abatement  or  9 
174  Mass!  i7i!  othcr  determination  of  the  original  action,  or  after  the  reversal  of  the  10 
190 Mass! lis!  judgment;  and  if  the  cause  of  action  by  law  survives,  the  executor  or  11 
268  Mass.  329.  administrator  of  the  plaintiff  or  the  heir  or  devisee  of  the  demandant  may  12 

commence  such  new  action  within  said  year.  13 


Chap.  261.] 
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TITLE    VI, 


COSTS  AND  FEES. 


Chapter  261. 
Chapter  262. 


Costs  in  Civil  .Actions. 
Fees  of  Cert.iin  Officers. 


CHAPTER    261  . 


COSTS  IN   CIVIL  ACTIONS. 


Sect. 
1. 
2. 

3. 
4. 
5. 

6. 
7. 
8.  ■ 
9. 

10. 

II. 
12. 
13. 
14. 

15, 


Prevailing  party  to  recover  costs. 

Costs  if  defendant  insolvent. 

[Repealed.] 

Costs  in  superior  court. 

Costs  if  defendant  brings  money  into 
court. 

Costs  in  real  actions  and  in  replevin. 

Costs  in  unnecessan,'  actions. 

Costs  in  cases  tried  together. 

Costs  if  plaintiff  prevails  on  certain 
counts  only. 

Second  action  for  same  cause  stayed, 
when. 

Taxation  of  double  or  treble  costs. 

Costs  in  suits  for  discovery*. 

Costs  in  discretion  of  court,  when. 

Costs  in  actions  by  the  common- 
wealth. 

Costs  in  such  actions  brought  in  be- 
half of  private  person. 


Sect. 

16.  Judgments  for  costs  against  the  com- 

monwealth, 

17.  No  travel  for  attorney  general. 
IS.      Powers  of  arbitrators  and  courts, 

19.  By  whom  costs  shall  be  taxed;  notice, 

etc. 

20.  Appeal  from  taxation, 

21.  Costs,  execution  for,  pending  appeal. 

22.  Costs  of  such  appeal,   allowance  of, 

etc. 

23.  Items   of   costs   in   supreme   judicial 

court  and  superior  court. 

24.  Costs  when  place  for  trial  is  desig- 

nated. 

2,5.      Expenses  of  printing  briefs. 

25.\.  Expenses  of  plans,  drawings,  photo- 
graphs and  certified  copies. 

26.  Items  of  costs  in  district  courts. 

27.  Items  of  costs  in  actions  by  trustee 

process  in  district  courts. 

25.  [Repealed.] 


1  Section  1.     In  civil  actions  the  prevailing  party  shall  recover  his  Prevailing 

2  costs,  except  as  otherwise  provided. 


party  to 
recover  costs. 


1784,  28,  §  9. 
n.  S.  121,  §  1. 
G.S.  156,  §  1. 
P.  S.  198,  §  1. 
R.  L.  203,  §  1. 

7  Met.  590. 

8  Met.  272,  343. 


2  Gush.  325. 
4  Gray,  201. 
1  Allen,  212. 

3  Allen,  467,  468. 

102  Mass.  116. 

103  Mass.  ,580. 

126  Mass.  232,  287,  290. 


129  Mass.  135. 
139  Mass.  210. 
143  Mass.  192. 
187  Mass.  421. 
208  Mass.  195. 
232  Mass.  124. 
247  Mass.  543. 


1  Section  2.     If  a  discontinuance  or  a  nonsuit  is  entered  in  an  action  Coats  if  defend- 

2  solely  in  consequence  of  an  answer  of  the  defendant  which  alleges  his  ?Sli\°l24,T4. 

3  discharge  in  bankruptcy  or  insolvency,  the  defendant  shall  recover  no  Htl'.  267 

4  costs.     If  issue  is  joined  upon  such  defence  solely  and  judgment  is  ren-  9,  ||56,' 

5  dered  for  the  defendant,  he  shall  recover  only  his  costs  accruing  after  ps!i98, 

6  the  joinder  of  such  issue.  55  2,3. 

R.  L.  203,  §  2.  4  Cush.  500. 
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Section  3.    [Repealed,  1931,  -126,  §  124.] 


Costs  in 
superior  court. 
1740-1,4,  §  3. 
1770-1.  9,  §  5. 
1786,  52,  §  3. 
1807,  123,  §  2. 
R.  S.  121, 
§§3,  11. 
1838,  16.5,  §  2. 
G.S.  156, 
§§5,6. 
1S62,  36. 
P.  S.  198, 
§§5-7. 

R.  L.  203,  §  5. 
1925,  132,  §  3. 


Section  4.     If,  in  a  personal  action,  except  an  action  of  replevin  or  an  1 

action  under  section  fifteen  of  cliapter  two  hundred  and  fifty-three,  2 

which  is  commenced  in  the  superior  court,  the  plaintiff  does  not  recover  3 

final  judgment  for  more  than  one  hundred  dollars  as  damages,  he  shall  4 

recover  no  costs,  unless  the  right  to  an  easement  or  the  title  to  land  is  5 

drawn  in  question  and  the  jiLstice  before  whom  the  action  is  tried  so  6 

certifies,  or  unless  the  plaintiff's  claim,  as  established  on  the  trial,  ex-  7 

ceeds  one  hundred  dollars  and  is  reduced  to  that  amount  or  less  by  set-  8 

offs  which  could  not  have  been  proved  in  payment.  9 


13  Met.  144. 
2  Cush.  325. 
6  Cush.  275. 
8  Cush.  280. 
12  Cush.  457. 
1  Gray,  625. 


2  Gray,  336. 
11  Gray,  486. 
2  Allen,  268. 
4  Allen,  400. 
6  Allen,  243. 
10  AUea,  68. 


11  Allen,  352. 
100  Mass.  191. 

133  Mass.  470. 

134  Mass.  14. 
192  Mass.  600. 


Costs  if  defend- 
ant brings 
money  into 
court. 
R.  S.  121,  §  14. 


Costs  in  real 
actions  and  in 
replevin. 


Section  5.     If  a  defendant  brings  money  into  court  and  offers  it  in  1 

satisfaction  of  the  damages,  the  plaintiff  shall  in  all  cases  recover  the  costs  2 

which  had  previously  accrued.  3 

G.  S.  156,  §  8.  P.  S.  198,  §  9.  R.  L.  203,  §  6. 

Section  6.     The  prevailing  party  in  a  real  action  or  in  replevin  shall  1 

recover  costs  irrespective  of  the  amount  of  damages  recovered.  2 

R.  S.  121,  §  13.  G.  S.  156,  §  9.  P.  S.  198,  §  10.  R.  L.  203,  §  7. 


Costs  in  unnec- 
essary actions. 
1743-4,  23. 
1784,  28,  §  12. 
R.  S.  121,  §  15. 
G.  S.  156,  §  10. 
1879,  226.  §  2. 
P.  S.  198.  §  11. 
R.  L.  203,  §  8. 


Section  7.  A  plaintiff  who  brings  several  actions  in  the  same  or  in 
different  courts  against  the  same  defendant  upon  causes  of  action  which 
might  have  been  joined  in  one  action,  or  who  brings  separate  actions 
against  defendants  who  might  have  been  joined,  shall  recover  costs  in 
one  action  only,  unless  the  court,  after  a  hearing,  otherwise  orders. 

10  Cush.  303.  248  Mass.  170. 


Costs  in  cases 
tried  together. 
1892,231. 
R.  L.  203,  §  9. 
188  Mass.  363. 
203  Mass.  596. 
228  Mass.  591. 
248  Mass.  170. 


Section  8.     If  two  or  more  cases  are  tried  together  in  the  supreme  1 

judicial  court,  in  the  superior  court  or  in  a  district  court,  the  presiding  2 

justice  may  reduce  the  witness  fees  and  other  costs;  but  not  less  than  the  3 

ordinary  witness  fees  and  other  costs  reco^'erable  in  one  of  the  cases  which  4 

are  so  tried  together  shall  be  allowed.  5 


Costs  if  plain- 
tiff prevails  on 
certain  counts 
only. 

R.  S.  121,  §  16. 
G.  S.  156,  §  11. 
P.  S.  198,  §  12. 
R.  L.  203,  §  10. 

1  Met.  291. 

2  Met.  599. 
13  Met.  436. 
2  Cush.  180. 


Section  9.  If  a  verdict  is  rendered  for  the  plaintiff  upon  one  or  more 
counts  upon  several  and  distinct  causes  of  action,  and  for  the  defendant 
upon  any  others,  each  party  shall  recover  costs  for  the  travel  and  attend- 
ance of  witnesses,  for  depositions  and  for  other  evidence  produced,  ex- 
amined or  used  on  the  trial  of  the  counts  upon  which  the  verdict  is  in  his 
favor,  but  shall  not  recover  for  the  like  charges  incurred  on  the  trial  of 
the  other  counts. 

4  Cush.  148.  170  Mass.  162.  222  Mass.  581. 


Second  action 
for  same  cause 
stayed,  when. 
1829,  128,  §  3. 
R.  S.  121,  §  17. 
G.  S.  156,  §  12. 
P.  S.  198,  §  13. 
R.  L.  203,  §  11. 
272  Mass.  39. 


Section  10.     If  a  judgment  for  costs  upon  a  nonsuit  or  discontinuance  1 

remains  unsatisfied,  the  court  in  which  a  subsequent  action  for  the  same  2 

cause  is  brought  may  order  proceedings  therein  to  be  stayed  until  such  3 

costs  have  been  paid,  and  may  further  order  that  the  action  be  dismissed  4 

unless  they  are  paid  within  a  time  fixed  by  the  order.  5 


Taxation  of 
double  or 
treble  costs. 


Section  11.     If  double  or  treble  costs  are  allowed,  the  witness  fees,     1 
the  costs  of  taking  depositions,  of  procuring  evidence  and  of  copies  and  all    2 
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3  court  clues,  shall  be  taxed  and  recovered  singly,  and  the  remainder  only  1822, 105,  §  1. 

4  of  the  taxable  costs  shall  be  doubled  or  trebled.  "   ^'  ®'  '"^'  ^  '*' 

G.  S.  156.  §  13.  P.  S.  198,  §  14.  R.  L.  203,  §  12. 

1  Section  12.    In  suits  in  equity  in  which,  as  to  one  or  more  of  the  Costs  in  suits 

2  defendants,  the  plaintiff  seeks  merely  for  a  discovery  of  facts  which  are  i'84i,'\''29.'"^^' 

3  material  to  his  rights  and  interests  in  a  pending  or  anticipated  suit,  and  F:s:iii:iii.' 

4  not  for  a  decree  against  them,  the  court  shall  allow  such  defendants  all  f  ■Met^237^  '^" 
!)  their  reasonable  costs  and  expenditures,  according  to  the  usual  course  of  ??j  M''^^-  599- 

,.  .  ..,.,'  ,,.,.11  ,    ■       .„  2o6  Mass.  125. 

b  proceedings  in  equity  in  like  cases,  and  likewise  although  the  plamtin 

7  prays  for  a  decree,  if  the  court  is  satisfied  that  the  prayer  is  frivolous,  a 

8  mere  pretence,  or  is  not  essentially  connected  with  the  subject  matter  of 

9  the  discovery. 

1  Section  13.     In  suits  in  equity  and  in  other  civil  actions  and  pro-  Costs  in  dis- 

2  ceedings  in  which  no  provision  is  expressly  made  by  law,  the  costs  shall  couVrwhen. 

3  be  wholly  in  the  discretion  of  the  court,  but  no  greater  amount  shall  be  r  "|'  Jo?;  1 20. 

4  taxed  therein  than  is  allowed  for  similar  charges  in  actions  at  law. 

G.  8.  156,  §  16.  10-4  Mass.  363.  223  Mass.  325. 

P.  S.  198,  §  17.  126  Mass.  290.  252  Mass.  258. 

R.  L.  203.  §  14.  206  Mass.  28.  264  Mass.  230. 

1  Allen.  212.  214  Mass.  12L  273  Mass.  283. 
102  Mass.  80. 

1  Section  14.    In  civil  actions  and  in  proceedings  which  are  instituted  ^"^^'g'"^"''"'" 

2  by,  or  in  the  name  of,  the  commonwealth,  and  not  at  the  relation,  in  monweaith. 

3  behalf,  or  for  the  use,  of  a  private  person,  the  commonwealth  shall  be  g'.  s.  ile,  §  17! 

4  liable  for  costs  as  is  an  individual. 

p.  S.  19S,  §  IS.  R.  L.  203,  §  15,  4  Gray,  25. 

1  _   Section  1.5.     A  private  person  at  whose  relation,  for  whose  use  or  costs  in  such 

2  in  whose  behalf  an  action  or  proceeding  is  commenced  in  the  name  of  the  fn  bXifT^'"' 

3  commonwealth  or  of  the  attorney  general  shall  be  liable  for  costs,  as  if  R's^'m^l'ls 

4  it  had  been  begun  in  his  own  name. 

G.  S.  156,  §  18.  P.  S.  198,  §  19.  R.  L.  203.  5  16. 

1  Section  16.     If  a  judgment  for  costs  is  rendered  against  the  com- Judgments  for 

2  monweaith,  the  treasurer  of  the  county  to  which  the  costs  in  such  case  Se'common- 

3  would  have  been  paid  had  the  judgment  been  in  favor  of  the  common-  S^s'^ai,  §  24. 

4  wealth  shall  pay  it  upon  the  production  of  an  attested  copy  thereof;  fgel  I44' ^  ^''' 

5  but  if  the  costs  would  have  been  paid  to  the  commonwealth  had  the  ^  1^2^0*3  l^i^y 

6  judgment  been  in  favor  of  the  commonwealth,  the  state  treasurer  shall 

7  pay  it  upon  the  production  of  an  attested  copy  thereof. 

1  Section  17.     If  costs  are  taxed  for  the  commonwealth,  no  fees  shall  fttor^^'' ^°'' 

2  be  taxed  or  allowed  for  the  travel  of  the  attorney  general  or  any  at-  general. 

3  torney  for  the  commonwealth. 

1813,  182,  §  2.  G.  S.  156.  §  20.  R.  L.  203,  5  18. 

R.  S.  121,  §  25.  P.  S.  198,  §  21. 


1  Section  18.    This  chapter  shall  not  affect  the  power  of  arbitrators  Powers  of 

2  or  referees  to  award  costs;  nor  the  power  of  a  court  to  require  costs  to  and'Joun" 

3  be  paid  by  either  party  as  the  condition  of  an  amendment,  continuance  R*|'ili^^' 

4  or  other  order  which  is  passed  upon  his  motion,  or  to  withhold  and  l^f\f^  5,, 

5  refuse  costs  on  like  occasions.  '  ' 

?■  ?•  1,%  1-2.  2  Gush.  325.  103  Mass.  580. 

K.  L.  203.  §  19,  8  Allen,  431.  108  Mass.  232. 
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Section  19.     Costs  shall  be  taxed  by  the  clerk  of  the  court.    No  costs 


By  whom  coats 
shall  be  taxed; 

i728-9r2?§  1.  ^^^^^  be  taxed  without  notice  to  an  adverse  party  who  gives  seasonable 
i82|.  52^  §^1^7  notice  in  writing  to  the  clerk  of  his  desire  to  be  present  at  the  taxation 
g'.  s.  156]  §^22!  or  causes  such  notice  to  be  entered  on  the  docket.  Notice  given  by  or 
R.  L.  203,  §"20.  to  the  attorney  in  the  action  shall  be  equivalent  to  notice  by  or  to  the 

1917,  326.  , 

9  Met.  316.       party. 

6  Allen,  514.  272  Mass.  39. 


texauon"''""  Section  20.     Either  party  may  appeal  from  the  taxation  by  the  clerk    1 

1829, 52,  §  1.     iq  ^}jg  court  in  which  the  action  is  pending,  or  to  a  justice  thereof.  2 


R.  S.  121,  §  28. 
G.  S.  156,  §  23. 
P.  S.  198,  §  24. 


R.  L.  203,  §  21. 
8  Cush.  236. 
1  Gray,  420. 


104  Mass.  363. 

272  Mass.  39. 

273  Mass.  283. 


tionlirTpeSd-       Section  21.     If  the  appellant  is  liable  for  the  costs,  the  appellee     1 
islg,"?!,"?  1.     ™^y  t^^^  o^*  execution  and  cause  it  to  be  satisfied,  if  he  first  gives    2 
G  i  lie'  1 25'  bond  with  suflScient  surety,  who  shall  be  approved  by  the  clerk,  in  a 
R  L  ^^*'  \^®2  ^^™  equal  to  the  costs,  payable  to  the  appellant,  conditioned  to  repay 
'  such  part  of  the  costs  as  may  be  disallowed  upon  the  appeal,  and  to 


perform  such  other  order  as  the  court  or  justice  shall  make  thereon. 


appeiuiiiiw-        Section  22.    The  costs  incurred  by  the  appeal  may  be  allowed  to  1 

i829°52''?2      either  party  by  the  court  or  justice  before  whom  such  appeal  is  heard,  2 

R.  s.'  121, 5  31.  and  they  may  be  added  to  or  deducted  from  the  costs  awarded  in  the  3 

p.'s.'i98,'§  2"7.'  principal  action  or  may  be  collected  upon  a  separate  execution.  4 


R.  L.  203,  §  23. 
102  Mass.  116. 


126  Mass.  287. 
135  Mass.  570. 


158  Mass.  274. 
174  Mass.  67. 
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Items  of  Costa 
in  supreme  ju- 
dicial court  and 
superior  court. 
1701-2,  7,  §  3. 
1786,  73. 
1795,  41,  §  1. 
R.  S.  121, 
§§32-34,36. 
1842,  67. 

1851,  233, 
§  118. 

1852,  31: 

1855,  449,  §  7. 

1856,  246. 

G.  S.  156,  §  27. 
1861,  163. 
P.  S.  198,  §  28. 
1882,  264,  §  1. 
R.  L.  168,  §79; 
203,  §  24. 
1924,  108,  §  1. 
1  Met.  293. 
16  Gray,  287. 
119  Mass.  83. 
137  Mass.  138. 
225  Mass.  75. 
252  Mass.  258. 
273  Mass.  283. 


Section  23.    There  shall  be  allowed,  in  a  civil  action  in  the  supreme     1 

judicial  court  or  in  the  superior  court,  in  addition  to  other  disbursements    2 

allowed  by  law,  the  following  costs:  3 

For  the  entry  fee,  three  dollars.  4 

For  the  declaration,  fifty  cents.  5 

For  an  attorney's  fee,  if  an  issue  in  law  or  fact  is  joined,  two  dollars  and    6 

fifty  cents;  if  not,  one  dollar  and  twenty-five  cents.  7 

For  a  term  fee,  five  dollars  for  each  sitting  while  the  action  is  pending,    S 

not  exceeding  three  sittings,  except  by  an  order  of  the  court.    If  an  action    9 

or  question  of  law  therein  is  carried  to  the  full  court,  two  additional  term  10 

fees  may  be  allowed.     If  the  defendant  is  defaulted  without  having  11 

appeared,  only  one  term  fee  shall  be  allowed.  12 

For  travel,  such  sum  as  the  court  may  allow.  13 

If  the  defendant  was  arrested  on  mesne  process,  and  the  plaintiff  shall  14 

recover  more  than  twenty  dollars,  exclusive  of  costs,  the  plaintiff  shall  15 

have  taxed  in  his  costs  against  the  defendant  the  costs  paid  by  the  plain-  16 

tiff  upon  and  after  the  arrest  and  all  lawful  charges  paid  by  him  for  the  17 

defendant's  support  in  jail.  18 

If  the  defendant  was  arrested  on  mesne  process  and  final  judgment  is  19 

rendered  in  his  favor,  he  shall  have  taxed  in  his  costs  against  the  plaintiiT  20 

all  costs  paid  by  the  defendant  on  account  of  the  arrest.  21 


piac'efoJ'tHai  Section  24.  If  the  shire  town  where  a  case  shall  be  tried  has  been 
m2!'264,"§''2.  designated  under  section  eighty-two  of  chapter  two  hundred  and  thirty- 
R.  L.  203,  §  25.  one,  no  costs  shall  be  allowed  for  sittings  held  in  any  other  town  unless 

the  action  is  actually  tried  in  such  other  town  by  agreement  of  the 

parties. 
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1  Section  25.    The  prevailing  party  shall  be  allowed  such  sum,  not  Expenses  of 

2  exceeding  fifty  dollars,  for  expenses  actually  incurred  in  printing  the  ises'sl.  "^  ^' 

3  briefs  which  may  be  required  for  the  argument  of  the  case  at  the  law  r.  l.  2to,\I^6. 

4  sitting  of  the  supreme  judicial  court,  but  the  court  in  which  the  costs  l92t;io8'  §2. 

5  are  taxed  may  allow  a  larger  sum  in  its  discretion. 

273  Mass.  2S3. 

1  Section  25A.     Unless  the  court  shall  otherwise  determine,  the  pre- Expenses  of 

2  vailing  party  shall  be  allowed  a  sum  not  exceeding  twenty-five  dollars  filgs.^hoto-" 

3  for  expenses  actually  incurred  for  plans,  drawings,  photographs  and  titafcop'ies""' 
■1  certified  copies  of  public  and  court  records,  necessary  and  used  at  the  273Va''ss' Iss 

5  trial.     Except  by  order  of  court,  no  such  allowance  shall  be  made  unless 

6  an  affidavit  by  the  prevailing  party  or  his  attorney  of  record  is  filed  with 

7  the  clerk  before  final  judgment,  setting  out  fully  such  expenditures,  and 

8  that  said  plans,  drawings,  photographs  and  copies  were  actually  used 

9  at  the  trial. 

1  Section  26.     There  shall  be  allowed,  in  a  civil  action  in  a  district  items  of  costs 

2  court,  except  actions  by  the  trustee  process,  in  addition  to  other  dis-  courts"'^' 

3  bursements  allowed  by  law,  the  following  costs:  HH]  Jf;  §  i. 

4  To  the  plaintiff  or  complainant,  —  P;  32-3^4 'ae 

5  For  a  writ  and  declaration,  petition  or  complaint,  one  dollar.  g^^s.  ise,  §  27. 

6  Por  an  attorney's  fee,  if  there  is  an  appearance  for  the  defendant,  two  is^s!  227!  §  5. 

7  dollars  and  fifty  cents;  if  not,  one  dollar  and  twenty-five  cents.  r.  l.  I'es,  §  79'; 

8  For  a  term  fee,  three  dollars,  if  there  is  an  appearance  for  the  de-  1917^326 

9  fendant ;  and  if  not,  one  dollar.  ^^-^^  "«•  ^  ^ 

10  For  travel,  such  sum  as  the  court  may  allow. 

11  For  attendance,  such  sum  as  the  court  may  allow. 

12  If  the  defendant  was  arrested  on  mesne  process,  and  the  plaintiff  shall 

13  recover  more  than  twenty  dollars,  exclusive  of  costs,  the  costs  paid  by 

14  him  upon  and  after  the  arrest  and  lawful  charges  paid  by  him  for  the 

15  defendant's  support  in  jail. 

16  To  the  defendant,  — 

17  For  travel,  such  sum  as  the  court  may  allow. 

18  For  attendance,  such  sum  as  the  court  may  allow. 

19  For  a  term  fee,  three  dollars. 

20  For  an  attorney's  fee,  two  dollars  and  fifty  cents. 

21  If  the  defendant  was  arrested  on  mesne  process  and  final  judgment  is 

22  rendered  in  his  favor,  he  shall  have  taxed  in  his  costs  against  the  plain- 

23  tiff  all  costs  paid  by  the  defendant  on  account  of  the  arrest. 

1  Section  27.     There  shall  be  allowed,  in  an  action  by  the  trustee  items  of  costs 

2  process  in  a  district  court,  in  addition  to  other  disbursements  allowed  't?vfstee°p?o«ss 

3  bv  law,  the  following  costs:  courts™' 

4  To  the  plaintiff,  —  g/^-  iff.  |27. 

5  For  a  writ  and  declaration,  one  dollar.  p-  |-  'aoll  li' 

6  For  an  attorney's  fee,  one  dollar  and  fifty  cents.  1917!  326! 

7  For  a  term  fee,  if  there  is  an  appearance,  one  dollar;    and  if  not, 

8  seventy-five  cents. 

9  For  travel  and  attendance,  such  sum  as  the  court  may  allow. 

10  To  the  defendant,  — 

11  For  an  attorney's  fee,  one  dollar  and  fifty  cents. 

12  For  travel  and  attendance,  such  sum  as  the  court  may  allow. 
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To  the  trustee,  —  13 

For  an  attorney's  fee,  fifty  cents.  14 

For  an  answer  .in  writing,  twenty-five  cents.  15 

For  travel  and  attendance,  such  sum  as  the  court  may  allow.  16 
For  an  answer  to  interrogatories,  such  sum  as  the  court  may  allow.      17 

To  an  adverse  claimant,  —  18 

Such  sum  as  the  court  may  allow.  19 

Section  28.    [Repealed,  1924,  lOS,  §  5.]  1 


CHAPTER    262. 

FEES  OF  CERTAIN  OFFICERS. 


Sect. 

justices  of  the  peace. 

1.  Justices  of  the  peace. 

DISTRICT    COURTS. 

2.  District  courts. 

3.  Special  justices. 

CLERKS    OF    COURTS. 

4.  Clerks  of  courts. 

5.  Copies. 

6.  Additional  fees  for  record  of  judgment. 

7.  Fees  collected  in  advance. 


SHERIFFS,     DEPUTY    SHERIFFS    AND    CONSTA- 
BLES. 

8.  Sheriffs,  etc. 

9.  Processes  returned  by  mail,  etc. 
10.  Use  of  conveyance. 

H.  Leaving  copy  of  writ,  etc. 

12.  Deputy    sheriff    for    attendance    upon 

county  commissioners. 

13.  Serving  precepts  for  elections,  etc. 

14.  In   supplementary   process,   etc.,    pro- 

ceedint^s. 

15.  Copies  of  writs,  etc. 

16.  Service  of  process  issued  by  land  court. 

17.  Service  of  execution  of  ejectment,  etc. 

18.  Officer  to  specify  items  if  required. 

19.  Endorsement  of  fees  on  writ.     Certifi- 

cate of  use  of  conveyance. 
Making  search  for  person,  etc.,  named 

in  writ,  etc. 
Allowance  of  expense  in  criminal  cases. 
Attendance  upon  certain  courts. 


20 


21, 
22 


MAGISTRATES. 

23.  Examination  of  sureties,  etc. 

24.  Certain  bail  fees  limited. 


Sect. 

JURORS,    witnesses,    APPRAISERS,    COMMIS- 
SIONEHS,    ETC. 

25.  Jurors'  fees,  etc. 

26.  Service  of  process  relative  to  inquests. 

27.  Officer   in    cases   against   juvenile   of- 

fenders. 

28.  Arrests  for  drunkenness. 

29.  Witness  fees. 

.30.  Witnesses  held  in  jail. 

31.  Appraisers,  etc. 

32.  Interpreters,  and  witnesses  from  with- 

out the  commonwealth. 

33.  Witnesses   in   neglect   and   delinquent 

cases. 


TOWN    CLERKS. 


34.  Fees. 


FOR    MARRIAGES. 

35.  Marriages. 

state    SECRETARY. 

36.  State  secretary. 

37.  Examination  of  the  records,  etc. 

REGISTERS    OF   DEEDS. 

38.  Registers  of  deeds. 


LAND    COURT. 

39.  Certain  fees  of  land  court. 

REGISTERS    OF    PROBATE    AND    INSOL%'ENCY. 

40.  Registers  of  probate  and  insolvency. 

NOTARIES    PUBLIC. 

41.  Notaries  pubUc. 


Chap.  2G2.] 
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Sect. 

commissioners  in  other  states. 

42.  Commissioners  in  other  states,  etc. 

GENERAL    PKOVISIONS. 

43.  Cases  not  specified. 

44.  Copies. 

45.  "Page"  defined. 

46.  List   of   fees   to    be   posted   in    public 

offices. 

47.  Return   of  expense   in   criminal   cases 

under  oath. 
4S.  Single    fees   only    for   service,    etc.,    of 
processes  at  same  time. 

49.  No  fee  for  issuing  or  serving  more  than 

one  mittimus,  etc. 

50.  Salaried   officers  not  to  be   paid   fees, 

except,  etc. 

51.  Fees  and  expenses  of  officers  in  criminal 

cases. 


Sect. 

52.  Payment  of  fees  and  expenses. 

53.  Certain  officers. 

54.  Compensation  of  officers  for  attending 

superior  court  in  criminal  cases. 

55.  Railroad  police. 

56.  Certain  public  officers  not  entitled  to 

witness  fees,  etc. 

57.  Officers  may  be  allowed  expenses. 

58.  Penalty. 

59.  Witnesses'  fees  apportioned  in  certain 

cases. 
GO.  Witnesses'  fees  to  be  refused  in  certain 
cases. 

61.  Officers  not  to  purchase  orders,  etc. 

62.  Penalty   for  false   certificates   of   wit- 

nesses, etc. 

63.  Refusal  of  fees   to   delinquent  magis- 

trate. 

64.  Refusal  of  fees  to  complainant. 


JUSTICES   OF  THE   PEACE. 


Section  1.     The  fees  of  justices  of  the  peace  shall  be  as  follows: 
For  a  subpoena  for  one  or  more  witnesses,  ten  cents. 
For  taking  a  deposition,  fifty  cents;    for  wTiting  tlie  deposition  and 
caption,  at  the  rate  of  twelve  cents  a  page;    for  notice  to  the  adverse 
party,  twenty  cents.     The  justice  shall  certify  his  fees  and  the  deponent's 

6  fees  on  the  deposition. 

7  For  administering  an  oath  required  by  law,  except  on  a  trial  or  ex- 

8  amination  before  him,  to  one  or  more  persons  at  one  time,  twenty-fi\e 

9  cents. 

10  For  the  acknowledgment  of  a  deed  by  one  or  more  grantors,  if  taken 

11  at  one  time,  twenty-five  cents. 

12  For  issuing  a  summons,  process  or  warrant  under  section  thirty-six 
1.3  of  chapter  two  hundred  and  eighteen,  two  dollars. 

14  For  taking  a  deposition  to  perpetuate  testimony,  each  justice  sliall  be 
1.5  entitled  to  the  fees  prescribed  for  all  services  which  are  personally  ren- 
16  dered  by  him. 


Justices  of  the 
peace. 

1793,41,  §  1. 
K.  S.  122,  §  1. 
G.  S.  157, 
§§1.2. 

ISBO,  191,  §1. 
ISGB,  193,  §  2. 
1.S79,  254. 
P.  .S.  199.  §  1. 
R.  L.  204,  §  1. 
1925,81. 


DISTRICT   COURTS. 

1  Section  2.     The  fees  of  district  courts  shall  be  as  follows: 

2  In  civil  actions,  — 

3  For  a  blank  writ  of  original  summons  or  attachment  and  summons, 

4  five  cents. 

5  For  the  entry  of  an  action,  or  for  tlie  filing  of  a  petition,  including 

6  filing  of  papers,  entering  up  and  recording  judgment,  one  dollar. 

7  For  each  order  of  notice  and  rule  of  reference,  fifty  cents. 

p.  S.  190.  §  2.  1904,  3.50.  §  1.  1913,  38,  §  1. 

R.  L.  2U4,  §  2.  1909,  186. 


District 
courts. 
1795,41,  §  1. 
R.  S.  122,  §2. 
1853. 3B9. 
1855,  449,  §  14. 
1859,  241. 
G.  S.  157,  §2. 
1870,  330,  §  2. 
1877, 177,  §  2; 
240. 
1879,  226,  §  1. 


1  Section  .3.     A  special  justice,  when  not  holding  court,  sliall  be  paid  fg^'^o.ir''™^' 

2  by  the  county  two  dollars  for  each  summons,  process  or  warrant  issued  P-  s-  i^^'  i  ^■ 

3  by  him. 

R.  L.  204,  §  3.  1926,  128. 
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CLERKS  OF  COURTS. 

Sms.°'  Section  4.    Thefeesof  clerks  of  courts  shall  be  as  follows:  1 

R ^1'  12''  \^2        ^^'^  ^  blank  writ  of  attachment  and  summons  or  an  original  summons,    2 
1853',  369.     ■    five  cents.  3 

1856,246.  -n  1  «  •  . 

G.  s.  157.  §  3.        l<or  a  subpoena  tor  one  or  more  witnesses,  ten  cents.  4 

p.  S.  199,  §  4.  -r,  •       r      •       i'        •  •  j.  r 

1888,257,  r  or  a  venire  racias  tor  jurors,  SIX  cents.  5 

1I90',  209, 1 2;       For  a  writ  of  review  or  other  writ  in  civil  proceedings,  not  before  men-    6 

isgi,!?!'  tioned,  five  cents.  7 

333^'s^/ '  -^^^  entry  of  an  action  or  suit,  or  of  a  petition  in  the  supreme  judicial    8 

R  °l'  204'  1 6    ^^  superior  court  or  for  filing  a  petition  to  the  county  commissioners,  three    9 

1904,'  350!     '   dollars,  and  for  entry  in  the  superior  court  of  a  libel  for  divorce  or  for  10 

161  Mass!  593.  affirming  or  annulling  marriage,  five  dollars,  each  of  which  fees  shall  be  11 

236  Mass!  326!  paid  by  the  party  entering  the  same,  and  no  other  fee  shall  be  charged  for  12 

252  Mass.  154.  taxing  costs,  for  issuing  any  subpoena,  injunction  or  execution  or  for  1.3 

issuing  any  order  of  notice  or  other  mesne,  interlocutory  or  final  order,  14 

rule,  decree  or  process  authorized  by  law.  15 

R^s.'/ul'lu.       Upon  the  commencement  of  supplementary  proceedings  under  chapter  16 

1897'  466'  5  2    ^^  °  hundrcd  and  twenty-four  there  shall  be  paid  to  the  clerk  an  entry  fee  17 

R  l!  i6s',         of  three  dollars.    The  entry  fee  and  the  fees  of  witnesses  and  officers  shall  IS 

1913,471',  §7.    be  allowed  the  creditor  as  costs.    The  plaintiff  or  creditor  making  affi-  19 

i93i!  426!     '    davit  to  the  coiu-t  as  provided  in  section  two  or  six  of  said  chapter  shall  20 

^'^°®'  pay  a  fee  of  one  dollar,  which  fee,  together  with  any  sums  paid  under  21 

section  twelve  of  said  chapter  shall  be  taxed  in  the  plaintiff's  or  creditor's  22 

costs.    The  only  other  fees  under  said  chapter,  except  as  pro\"ided  in  23 

section  nine  of  said  chapter  and  except  those  of  officers,  shall  be  payable  24 

in  advance  by  the  defendant  or  debtor  as  follows :  —  25 

For  notice  to  the  plaintiff  or  creditor  of  the  desire  of  the  defendant  or  26 

debtor  to  submit  to  an  examination  under  said  chapter,  three  dollars;  27 

P'or  approving  or  disapproving  sureties,  two  dollars;  28 

For  a  writ  of  habeas  corpus,  one  dollar.  29 

For  the  entry,  record  and  transmission  of  papers  of  each  question  or  30 

cause  in  the  supreme  judicial  court  for  the  commonwealth,  three  dollars.  31 

For  a  certificate  of  the  proof  of  a  deed  in  court,  twenty  cents.  32 

For  the  warrant  for  a  county  tax,  twenty  cents.  33 

i7i2'2i'§8  ^^^  taking  and  recording  a  recognizance  under  chapter  two  hundred  34 

R.  s!  118,  §  19.  and  fifty-six,  fifty  cents.  35 

G.  S.  152,  §15.  P.  S.  193,  §15.  R.  L.  199,  §  10. 

In  c'wW  actions  which  are  entered  by  the  commonwealth  or  by  a  county  36 
no  entry  fee  shall  be  paid ;  but,  if  the  commonwealth  or  the  county  pre-  37 
vails,  the  entry  fee  shall  be  taxed  against  the  other  party.  38 

In  civil  actions  in  which  Boston  is  a  party  no  fee  or  expense  shall  be  39 
paid  to  any  clerk  of  a  court  of  Suffolk  county  by  or  on  behalf  of  the  city;  40 
but,  if  the  city  prevails,  the  fees  allowed  by  law  shall  be  ta.xed.  41 

1879? 300, 1 2.       Section  5.    When  clerks  cause  copies  to  be  printed  which  they  are  1 

R.  l'.2w',\7'.   required  to  furnish,  they  shall  make  no  charge  for  such  printed  copies  2 

lOp.  A.  G.  522.  in  excess  of  the  amount  actually  paid  for  the  printing  thereof.    They  3 

may  require  the  estimated  cost  of  said  printing  to  be  paid  in  advance,  4 

and  they  shall  super\ise  the  printing  and  correct  the  proofs  without  5 

charge.    All  written  copies,  including  such  as  are  prepared  for  printing,  6 

shall  be  charged  for  at  the  rate  of  twenty  cents  a  page.  7 
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1  Section  6.     When  a  judgment  or  decree  is  entered  up,  and  upon  Additional 

2  inspection  it  appears  that  the  record  thereof  or  the  record  of  the  pro-  oTfud'gmen"'' 

3  ceedings  will  be  of  unusual  length,  the  court  may  order  the  prevailing  r.^l! Iw',  §  8. 

4  party  to  pay  such  amount,  in  addition  to  the  entry  fee,  as  may  be  just 

5  and  equitable. 

1      Section  7.     Clerks  of  the  courts  shall  collect  all  fees  in  advance.  Fees  collected 

ISSS,  257,  §  8.  R.  L.  204,  §  9.  168  Mass.  304.  '°  advance. 

sheriffs,  deputy  sheriffs  and  constables. 

1  Section-  S.     The  fees  of  sheriffs,  deputy  sheriffs  and  constables  for  sheriffs,  etc. 

2  the  service  of  civil  process  shall  be  as  follows: 

3  For  service  of  an  original  summons  or  scire  facias,  either  by  reading 

4  it  or  by  leaving  a  copy  thereof,  one  dollar  for  each  defendant  upon 

5  whom  service  is  made,  except  as  herein  otherwise  provided. 

6  For  service  of  a  libel  for  divorce,  including  copy,  five  dollars.  Fees  for  serv- 

7  For  service  of  a  capias,  of  an  attachment  with  summons  or  of  a  1795' Ti.'T^  °" 

8  trustee  process,  one  dollar  for  each  service  upon  each  defendant  or  §  |-  {p'  ^  ^• 

9  trustee.  §H,'7. 

10  For  service  of  subpoena  in  a  bill  in  equity  under  chapter  two  hun-  ises!  101! 

11  dred  and  fifty-four,  fifty  cents  for  each  defendant  upon  whom  service  is78i272!§i; 

12  is  made;  for  each  copy  of  such  subpoena,  thirty  cents;  for  filing  an  at-  r.l.204,\'io. 

13  tested  copy  of  such  subpoena  at  the  registry  of  deeds,  fifty  cents.  §§\^,'f8.^' 

14  For  each  copy  of  a  supreme  judicial,  superior,  probate  or  land  court  J^^i'  259' 

15  writ,  precept  or  process,  except  as  herein  otherwise  provided,  one  dollar.  Jm  |l^*'*- fge' 

16  For  each  copy  of  a  district  court  writ,  precept  or  process,  fifty  cents. 

17  If  the  officer  by  the  direction  of  the  plaintiff  or  his  attorney  makes  a 

18  special  service  of  a  writ  or  precept,  either  by  attaching  personal  property 

19  or  arresting  the  body,  he  shall  be  entitled  to  one  dollar  for  each  de- 

20  fendant  upon  whom  tlie  writ  is  so  served,  and  four  dollars  additional  for 

21  custody  of  the  body  arrested,  and  at  the  same  rate  for  each  day  during 

22  which  he  has  such  custody.     If  the  officer  employs  an  assistant  in  the 

23  arrest  of  the  body,  he  shall  be  entitled  to  two  dollars  a  day  for  such 

24  assistant. 

25  For  the  custody  of  personal  property  attached,  replevied  or  taken  on  Custody  of 

26  execution,  not  more  than  three  dollars  for  each  day  of  not  more  than  prop°eny,  etc. 

27  eight  hours  for  the  keeper  while  he  is  in  charge,  and  not  more  than  one  235  mill:  lit 

28  dollar  a  day  for  the  officer  for  a  period  not  longer  than  ten  days;  but  the 

29  officer  may  Ije  allowed  a  greater  compensation  for  himself  or  for  his 

30  keeper,  or  compensation  for  a  longer  period,  by  the  written  consent  of 

31  the  plaintiff  and  the  defendant  whose  property  has  been  attached,  re- 

32  plevied  or  taken  on  execution,  or  by  order  of  the  court  upon  a  hearing. 

33  He  shall  also  be  entitled  to  ex-penses  for  packing,  labor,  teaming,  storage 

34  and  taking  and  preparing  a  schedule  of  property  attached,  replevied  or 

35  taken  on  execution,  if  he  certifies  that  such  ex-penses  were  necessary  and 

36  are  reasonable. 

37  For  an  attachment  on  mesne  process  of  land  or  of  any  leasehold  Attachment  of 

38  estate,  one  dollar  for  each  defendant  against  whom  an  attachment  is  issst^ite!' 

39  made,  fi\-e  cents  a  mile  each  way  for  travel  from  the  place  of  service  to  1847!  267,  §  3. 

40  the  registry,  and  his  fee  for  the^copy  deposited  in  the  registry  of  deeds  fsVo.  2m.  §  i^' 

41  or  land  court,  together  with  the  recording  fees  actually  paid.  p^^tim.'iii. 

42  For  a  special  attachment  of  real  estate,  one  dollar  additional  for  each  fg,^  Ifi  ^  ^°- 

43  person  against  whom  an  attachment  is  made.  5§  i,'i8. ' 
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Service  of  writ 
of  replevin,  etc. 


Levy  on  real 
estate,  etc. 


1862,  190,  §  3. 
P.  S.  172,  §  6. 
R^  L.  178,  §6. 
1913,  6U, 
§§1,1S. 


Sale  of  personal 
property  on 
mesne  process, 
etc. 


Taking  bail, 
etc. 


Serving 

executions, 

poundage- 


Serving  writ  of 
seisin,  etc. 
102  .Mass.  514. 

Serving  execu- 
tion upon 
judgment,  etc. 


For  the  service  of  a  writ  of  replevin :  for  seizure  of  property,  one  dollar  44 

for  each  defendant;   securing  and  swearing  appraisers,  two  dollars,  and  45 

the  actual  amount  paid  to  appraisers,  as  hereinafter  provided;  examin-  46 

ing  and  approving  sureties,  one  dollar;    delivery  of  property  replevied,  47 

one  dollar;  for  each  service,  one  dollar;  for  each  copy,  at  the  rate  herein-  48 

before  provided  for  copies  of  writs,  precepts  or  other  processes.  49 

For  a  levy  on  real  estate:   for  preparing  and  serving  notice  of  sale,  50 

including  copy  and  travel,  three  dollars  for  each  debtor.  51 

For  preparing  and  posting  notices  of  sale,  six  dollars.  52 

The  necessary  expenses  of  advertising.  53 

For  the  sale  of  land  or  of  any  leasehold  estate,  five  dollars.  54 

For  preparing,  executing  and  acknowledging  deed,  five  dollars.  55 

For  travel,  five  cents  a  mile  each  way  from  the  place  where  he  receives  56 

the  execution  to  the  office  of  the  register  of  deeds,  and  his  fee  for  the  57 

copy.  58 

For  a  sale  of  personal  property  on  mesne  process  or  on  execution  the  59 

following :  60 

For  service  of  a  copy  of  notice  to  appoint  appraisers,  one  dollar  for  61 

each  person  upon  whom  service  is  made.  62 

The  necessary  expenses  of  taking  and  preparing  a  schedule  of  property  63 

proposed  to  be  sold.  64 

For  attendance  upon  and  swearing  appraisers,  two  dollars.  65 

The  amount  actually  paid  to  appraisers  as  hereinafter  provided.  66 

For  preparing  and  posting  notice  of  a  proposed  sale,  one  dollar.  67 

The  necessary  expenses  of  keeper,  labor  and  advertising.  68 

For  custody  of  property,  one  dollar  a  day.  69 

For  services  as  auctioneer,  or  for  services  of  an  auctioneer  in  selling  70 

property,  a  fair  and  reasonable  amount-.  71 

If  the  sale  is  made  on  execution,  poundage  may  be  charged  as  herein-  72 

after  provided.  73 

The  fair  compensation  for  the  services  of  an  appraiser  shall  not  be  74 

more  than  three  dollars  for  each  day's  service,  but  the  officer  may  be  75 

allowed  a  greater  compensation  for  the  appraisers  by  an  order  of  the  76 

court.  77 

For  each  adjournment  of  sale  of  real  or  personal  property,  two  dollars.  78 

For  taking  bail  and  furnishing  and  writing  the  bail  bond,  one  dollar,  79 

which  shall  be  paid  by  the  defendant,  and  taxed  in  his  bill  of  costs,  if  80 

he  prevails.  81 

For  serving  an  execution  in  a  personal  action  by  copy  and  demand  82 

on  debtor  or  on  trustee,  one  dollar  and  travel,  if  the  execution  is  not  83 

collected  in  whole  or  in  part;    for  serving  an  execution  in  a  personal  84 

action,  and  collecting  damages  or  costs  on  an  execution,  warrant  of  85 

distress  or  other  like  process,  for  an  amount  not  exceeding  one  hundred  86 

dollars,  four  cents  for  every  dollar;   all  above  one  hundred  dollars,  and  87 

not  exceeding  five  hundred  dollars,  two  cents  for  every  dollar;   and  all  88 

above  five  hundred  dollars,  one  cent  for  every  dollar;    but  such  per-  89 

centage  shall  be  allowed  only  upon  the  amount  actually  collected.     A  90 

levy  of  the  execution  upon  his  body  shall  be  considered,  so  far  as  the  91 

fees  of  the  officer  are  material,  a  full  satisfaction  of  the  execution  if  92 

the  debtor  has  recognized  with  surety  or  sureties  as  required  by  law.      93 

For  serving  a  writ  of  seisin  or  possession  in  a  real  action,  five  dollars  94 

for  each  parcel.  95 

For  ser\ing  an  execution  upon  a  judgment  for  partition,  or  for  assign-  96 

ment  of  dower  or  curtesv,  one  dollar  a  dav-  97 
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9S      For  servino;  a  writ  of  capias  in  a  civil  proceeding,  five  dollars.  Serving  writ  of 

99      For  serving  a  writ  of  habeas   corpus,  five  dollars,  together  with  the  .servtng  writ  of 

100  fee  for  ser\-ice  and  copy.  '^^^"""^  '■'"■p'"- 

101  For  serving  a  venire  or  notice  to  jurors  for  attendance  upon  any  serving  a 

102  court,  civil  or  criminal,  fifty  cents  for  each  person  upon  whom  the  serv-  ^''""■'• 

103  ice  is  made. 

10-1      For  summoning  witnesses,  fifty  cents  for  each  person  upon  whom  serv-  summoning 

105  ice  is  made,  and  twenty-five  cents  for  each  copy  served,  together  with  ""°''^'"'^- 

106  the  fee  paid  to  the  witness. 

107  For  dispersing  treasurer's  warrants  and  proclamations  of  all  kinds,  Dispersing 

108  eight  cents  each,  without  allowance  for  travel.  warrants,  etc. 

109  For  travel  in  the  service  of  original  writs,  executions,  warrants,  sum-  Travel. 

110  monses,  subpoenas,  notices  and  like  processes,  five  cents  a  mile  each  6.7"'"    ' 

1 1 1  way,  to  be  computed  from  the  place  of  service  to  the  court  or  place  of  [Ho,  111'. 

112  return;    and  if  the  same  precept  or  process  is  served  upon  more  than 

1 13  one  person,  the  tra\'el  shall  be  computed  from  the  most  remote  place  of 

114  service,  with  such  further  travel  as  was  necessary  in  serving  it;   if  the 

115  distance  from  the  place  of  service  to  the  place  of  return  exceeds  twenty 

116  and  does  not  exceed  fifty  miles,  five  cents  a  mile  one  way  only  shall  be 

117  allowed  for  all  travel  exceeding  twenty  miles,  and,  if  it  exceeds  fifty 
lis  miles,  only  one  cent  a  mile  one  way  shall  be  allowed  for  all  travel  ex- 

119  ceeding  that  distance. 

120  For  travel  in  the  service  of  venires  and  notices  to  jurors,  five  cents  a 

121  mile  for  the  distance  actually  traveled. 

122  For  serving  criminal  process,  as  follows:  Serving 

T-,  •  (■•*  -'I  »•  re  crimmal 

123  l*or  servmg  a  warrant  or  capias  m  a  crimmal  proceeding,  fatty  cents,  process. 

12-1  and  of  a  summons  upon  the  defendant,  ten  cents,  for  each  person  upon  issi!  127!  §  2. 
125  whom  the  same  is  served. 

12()      For  a  copy  of  a  mittimus,  warrant  or  other  precept  required  by  law  Copies. 
127  in  criminal  cases,  twenty-five  cents.  '    ■"" 

1865,  259.  §  1. 

12s      For  travel  in  summoning  witnesses  in  criminal  cases,  ten  cents  a  mile 

129  each  way  for  a  distance  of  not  more  than  twenty  miles,  and  for  any 

130  excess  over  twenty  miles,  five  cents  a  mile  each  way,  and  no  more. 

131  The  distance  shall  be  computed  from  the  most  remote  place  of  service 

132  to  the  place  of  return,  but  upon  a  subpoena  the  court  shall  reduce  the 

133  fee  for  travel  to  a  reasonable  amount  for  the  service  performed  if  the 

134  travel  charged  has  not  been  actually  performed  by  the  officer  who  made 

135  the  service. 

1  Section  9.     If  the  person  who  delivers  or  forwards  a  process  to  an  Processes 

2  officer  for  service  requests  him  to  return  it  by  mail  or  express,  com-  ma^Ttc.  ^ 

3  pensation  shall  not  be  allowed  for  more  than  twenty  miles'  travel  in  ]^^i' im,' 1 1! 

4  the  service,  unless  the  oflicer  actually  and  necessarily  travels  more  than  fgil5;e?i;  ^  ^^' 

5  that  distance  in  serving  the  same,  exclusive  of  travel  from  the  place  of  §3  2.  is- 

6  service  to  the  place  of  return,  and  an  officer  in  such  case,  who  properly 

7  directs  such  process  to  the  place  of  return  and  sends  it  by  mail,  postage 

8  prepaid,  or  delivers  it  to  an  express  company,  shall  not  be  liable  for 

9  damages  if  it  fails  to  reach  its  destination. 

1  Section  10.     If  it  is  necessary  in  the  service  of  civil  process  for  an  Useofconvcy- 

2  oSicer  to  use  a  conveyance  for  a  distance  exceeding  two  miles  one  way,  i864, 274, }  1. 

3  he  may  be  allowed  therefor  fifteen  cents  a  mile  for  the  distance  traveled  r.  1.  2m',  5%. 
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1905, 336.         one  way,  not  exceeding  thirty  miles.    If  he  uses  the  conveyance  of  another  4 

1913:  In',         person  he  shall  be  allowed  the  amount  actually  expended  by  him  therefor;  5 

il?A.  WG.  §  40.  but  no  allowance  for  the  actual  amount  so  expended  by  him  shall  be  made  6 

J?n  hllV  dJa'  unless  the  officer  certifies  that  it  was  necessary  for  him  touse  a  convey-  7 

ance,  and  that  he  actually  used  it  for  the  distance,  and  paid  therefor  the  8 

amount  stated  in  his  certificate.  9 


110  Mass.  423. 


Leaving  copy         SECTION  11.     Where  the  officer  is  by  law  directed  to  give  or  leave  a  1 

1913, 611,  §  5.    copy  of  any  process,  he  may  charge  for  each  copy  at  the  rate  prescribed  2 

by  section  fifteen,  except  as  otherwise  provided.  3 

Deputy  sheriff       SECTION  12      A  deputv  sheriff  shall  be  allowed  five  dollars  a  day  for  1 

for  attendance            •^i-^^J.i.^^-'     ^                          l_.                                                                  ..                  i.l-J  o 

upon  county      attcudancc  upon  a  meeting  of  the  county  commissioners  by  their  order,  z 

i79!"«!T"^'  and  five  cents  a  mile  for  travel  out  and  home  once  a  week  during  the  3 

f84l;  Vb,'%  2.'    attendance,  to  be  paid  by  the  county.  4 

1856,  1S5.  1866,  190.  R.  L.  204,  §  15. 

G.  S.  157,  §4.  P.  S.  199,  §11.  1913,  611,  §§6,  18. 

Servmg  pre-          SECTION  13.     Sheriffs  and  other  officers  shall  be  paid  by  the  common-  1 

elections,  etc.     wealth,  for  Serving  precepts  for  the  election  of  representatives  in  con-  2 

1849,208.    ■     gress,  fifty  cents  each,  and  for  the  service  of  subpoenas  issued  by  order  3 

G.*!;  157,'  1 1    of  the  general  court  or  either  branch  thereof  the  same  fees  as  are  allowed  4 

"  M.  218.^  ^^'  for  the  service  of  subpoenas  issued  by  a  court.  5 

R.  L.  204,  §  16.  1913,  611,  §  7. 


P 
1899 


mente?'"'            Section  14.     The  fees  of  sheriffs,  deputy  sheriffs  and  constables  in  1 

ITrocess,  etc.,      nroccedings  under  the  provisions .  of  chapter  two  hundred  and  twenty-  2 

proceedings.          „,,,,,.    n  Q 

1888, 419,  §  13.  four  shall  be  as  follows:                                                                               _  <* 

r.*l:  168, 1 76.      For  the  service  of  the  summons,  or  any  other  process,  the  fee  for  which  4 

Hs^.'iT'         is  not  otherwise  provided  by  this  section,  for  copies  and  for  travel  in  5 

i93i;426;  1 41.  serving  the  same,  the  same  fees  as  for  serving  an  original  summons  in  an  6 

action  at  law.                                                                                      _  _  ' 

For  the  commitment  of  a  defendant  or  debtor  under  the  provisions  of  8 

said  chapter  two  hundred  and  twenty-four,  one  dollar  for  each  commit-  9 

ment,  and  one  dollar  for  each  copy  left  with  the  jailer.    ^  10 

For  each  day's  attendance  at  court  on  the  examination  of  a  defendant  11 

or  debtor  in  his  custody,  or  in  the  service  of  a  writ  of  habeas  corpus  under  12 

section  twenty-two  of  said  chapter,  including  the  fee  for  custody,  five  13 

dollars.  ... 

The  necessary  expense  of  a  conveyance  to  and  from  the  jail  in  the  15 

service  of  such  a  process.  1" 

Copies  of  writs,      SECTION  15.     The  fee  for  copies  of  any  process  of  more  than  one  page  1 

iln.eii.  §  10.  shall  be  at  the  rate  of  fifty  cents  a  page,  except  as  provided  in  section  2 

eight.  ^ 

Service  of  proc-      Section16.     In  tlic  scrvicc  of  any  proccsS  Issucd  by  the  land  court,  1 

fand'court'.'^      the  fees  shall  be  one  dollar  for  posting  a  copy  on  each  parcel  of  land,  2 

1913,611,  §  11.  ^^_^j  ^j^^  g^^^^^  ^^^^  ^^^  ^^p^,^  service  and  travel  as  are  hereinbefore  pro-  3 

vided  for  the  service  of  writs.  * 

Service  of             Section  17.     lu  the  scrvicc  of  an  execution  of  ejectment  the  fees  I 

ekctmlm.ltc.   shall  be:  for  demand,  one  dollar;  for  delivery,  one  dollar;  for  all  neces-  2 

1913,611,  §12.  g^j.^  expenses,  including  packing,  teaming  and  labor;    and  the  officer  3 
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4  may  be  allowed  additional  compensation  by  an  order  of  the  court  from 

5  wiiich  the  execution  issued. 

1  Section  18.     An  officer  receiving  fees  for  any  official  duty  or  service,  officer  to 

2  who,  upon  request  of  the  person  paying  them,  refuses  or  neglects  to  ifrequired™^ 

3  make  out  in  writing  in  his  return  a  particular  account  of  such  fees,  R^I'tkS^s 

4  specifying  for  what  they  respectively  accrued,  shall  forfeit  to  such  person  p  s-  is?;  §  n'. 

5  three  times  the  amount  so  paid.  •  •      . 

1893,469,5  2.  R.  L.  204,  §37.  1913,  611,  §§  14,  18. 

1  Section  19.     No  fees  for  the  service  of  any  process  of  which  the  Endorsement 

2  officer  is  required  to  make  a  return  sliall  be  allowed,  unless  itemized  and  CernlcatcTf'" 

3  endorsed  on  the  process;  and  no  allowance  for  the  use  of  a  conveyance  TOyame""' 

4  in  the  service  of  a  civil  process  shall  be  made,  unless  the  officer  certifies  r^|' li, ^^g 

5  that  it  was  necessary  for  him  to  use  a  conveyance,  and  that  he  actually  f^^^- 1^^'.  §  is. 

6  used  such  conveyance  for  the  distance  set  forth  in  his  certificate.    An  §§2,'3. 

7  officer  who  makes  a  false  certificate  under  this  section  or  section  ten  29.  '^^        ^' 

8  shall  forfeit  thirty  dollars  for  each  offence,  to  the  use  of  the  common-  fgoV  sse'  ^  ^^' 

9  wealth. 

1913,  611,  §§  15,  18.  1931,  426,  §  42.  110  Mass.  423. 

1  Section  20.    An  officer  shall  not  be  allowed  any  fees  for  making  a  Making 

2  diligent  search  for  any  person  named  in  a  process,  except  the  amount  pereon,^2tc., 

3  actually  expended  by  him  in  making  such  search  and  stated  in  his  wruTet'c" 

4  return. 

1913,  611,  §  17. 

1  Section  21.    In  the  service  of  precepts  in  criminal  cases,  the  officer  Allowance  of 

2  shall  be  allowed  the  actual,  reasonable  and  necessary  expenses  incurred  "mSi^ai  rases. 

3  in  going  or  returning  with  the  prisoner,  and  if  he  necessarily  uses  his  Uto]  IVe.  1 1.' 

4  own  conveyance,  he  shall  be  allowed  therefor  twenty  cents  a  mile  for  ^88^254^^' 

5  the  distance  traveled  one  way,  and  if  he  uses  the  conveyance  of  an-  k  l!  204',  §  is 

6  other  person,  he  shall  be  allowed  the  amount  actually  ex-pended  by  him 

7  therefor;   but  no  allowance  for  the  use  of  a  conveyance  shall  be  made 

8  unless  the  officer  certifies  that  it  was  necessary  for  him  to  use  a  con- 

9  veyance  and  that  he  actually  used  it  for  the  distance,  and,  if  the  con- 

10  veyance  of  another  was  u.sed,  that  he  paid  therefor  the  amount,  stated 

11  in  his  certificate.     If,  in  the  service  of  a  mittimus,  the  journey  from 

12  the  town  where  the  prisoner  is  held  to  the  town  where  he  is  to  be  com- 

13  mitted  can  be  made  by  railroad,  no  allowance  shall  be  made  for  the 

14  use  of  any  other  conveyance,  unless  the  court  from  which  the  mittimus 
l.j  is  issued  by  general  or  special  order  has  authorized  the  use  thereof. 

1  Section  22.     The  fee  for  attending  before  a  district  court  or  trial  Attendance 

2  justice  shall  be  one  dollar  a  day,  upon  one  warrant  only,  if  there  are  courls'!"  '"°_ 

3  two  or  more  against  the  same  defendant  at  the  same  time.     If  the  ml,  75"'§^2?' 

4  defendant  in  a  criminal  case  is  brought  in  by  a  summons,  the  fee  for  cf'l.'  if?,'  §  4. 

5  attendance  shal^  be  the  same  as  that  taxed  upon  a  warrant.  ^^^^'  ^^^'  ^  *• 

1881,  127.  5  2.  P.  S.  199,  §  10.  R.  L.  204,  §  14.  1910,  317. 

AUGISTRATES. 


1  Section  2.1.    The  fees  of  magistrates  for  the  examination  of  sureties  Examination  of 

2  and  approval  of  bonds  or  for  the  taking  of  recognizances  shall  be  in  !8'i7."isiru. 

3  each  case  two  dollars  for  the  citation,  if  any,  and  the  first  day's  hearing,  f848,  llb.S*!.' 
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1S50.  2' 
1855,  249,  §  1 
276,  §  6. 


:7,  §2.     and  two  dollars  in  addition  for  each  adjournment  thereof.    These  fees    4 


shall  be  paid  in  advance. 

1S57,  141,  §§22,  29. 
G.  S.  123,  §  106;  124, 
§48;  125,  §4. 

1866,  193,  §  1. 

1867,  137,  §  2. 
1870,  291,  §4;  309,  §3. 


1877,  97,  §  2. 
P.  S.  161,  §§  124,  127; 
162,  §68;  163,  §4;  183, 
§71;  184,  §20. 
1888,  419,  §  13. 


1889,  415,  §  6. 
R.  L.  167,  §§  US,  122; 
168,  §75;  169,  §4; 
189,  §  65;  190,  §  17. 
1911,  150. 


Ses'umite^d  Section  24.    The  maximum  fee  to  be  charged  by  any  person  author-    1 

1907, 327.         ized  to  take  bail  in  the  case  of  a  person  arrested  for  any  misdemeanor    2 

shall  be  two  dollars.  3 


13. 


JURORS,  WITNESSES,   APPRAISERS,   COMMISSIONERS,   ETC. 

Section  25.     The  compensation  of  traverse  jurors  impanelled  to  try  1 

cases  of  murder  in  the  first  degree  shall  be  seven  dollars,  and  that  of  all  2 

other  traverse  jurors  and  of  grand  jurors  six  dollars,  for  each  day's  3 

service.     All  jurors  shall  receive  for  each  day  of  actual  attendance  fi^-e  4 

cents  a  mile  for  travel  out  and  home.     If  the  expense  of  a  juror  who  5 

attends  court,  necessarily  and  actually  incurred  for  transportation  out  6 

and  home  once  in  each  day,  exceeds  the  amount  of  the  said  allowance  7 

for  travel,  he  shall  be  allowed  the  amount  of  such  ex-pense  in  lieu  of  the  8 

said  travel  allowance.     If  a  grand  or  traverse  juror  is  required  to  be  in  9 

attendance  for  five  or  more  consecutive  days  he  shall  receive  his  fees  10 

not  later  than  the  end  of  every  fifth  day  of  such  attendance.  11 

^riessr°/iative       SECTION  26.     Officers  who  serve  subpoenas  or  other  processes  in  con-  1 

to  inquests        nectiou  with  inquests  held  by  district  courts  shall  be  paid  their  fees  2 

1898,204.5  1.             ,                           ,     ^. ,                    i          ■    •            •      •       1                    ■      ...1  o 

R.  L.  204,  §  18.  and  expenses  by  the  county  as  in  criminal  cases,  m  the  same  manner  as  6 

the  fees  of  witnesses  are  paid  in  criminal  cases  in  said  courts.  4 


Jurors'  fees,  etc. 
1795,41,  §  1. 
1805,  63,  §  1. 
1807,  140,  §  16. 
R.  S.  122,  §  10. 
1848,271. 
1855,  120,  §  1. 
G.  S.  157,  §  8. 
1866,  121. 
1869,  73. 
1873,  36. 
1879,  182. 
P.  S.  199. 
1899,  383. 
R.  L.  204,  §  17. 
1903,  256. 
1908,  353. 
1919,  112. 
1924, 111. 
Op.  A.  G. 
(1919)  78. 


^g'^fnst'ruvenlie      SECTION  27.     In   cases   against   juvenile   offenders,   an   officer  who  1 

issS'^Im  attends  as  a  witness  at  a  place  other  than  that  of  his  residence  may  be  2 

R.  l'.  204,  §  19.  allowed  by  the  court  or  justice  his  increased  necessary  expenses,  not  3 

exceeding  the  witness  fee  before  such  court  or  justice,  and  the  reason-  4 

able  necessary  expense  of  serving  a  mittimus.  5 


drunklnnJss.         Section  28.     If  au  officer,  whose  compensation  for  services  in  crimi-  1 

1S92, 200,         nai  proceedings  is  derived  from  taxable  fees,  makes  an  arrest  for  drunken-  2 

R.  L.  204,  §20.  ness  and  the  person  arrested  is  discharged  without  being  taken  into  3 

"    ■         '  court  or  before  a  trial  justice,  he  shall  be  entitled  to  the  same  fees  as  if  4 

a  complaint  had  been  made  against  the  person  arrested.     If  the  arrest  5 

is  made  without  a  warrant,  the  officer  shall  make  a  sworn  statement  of  6 

his  fees,  in  the  nature  of  a  return  upon  a  precept,  and  shall  send  it  7 

to  the  court  or  trial  justice  having  jurisdiction  of  the  offence.     Special  8 

police  officers  who  make  arrests  for  drunkenness  in  towns  where  the  9 

police  officers  or  constables  receive  salaries  shall  be  entitled  to  no  fees  10 


under  this  section. 


11 


i795',"'4i,'Ti.  Section  29.  The  fees  for  attending  as  a  witness  before  the  general 
1817' Is'  ^^'  court,  the  supreme  judicial  court,  the  superior  court,  the  land  court,  a 
ml  ill'  ^  ^°'  probate  court  or  court  of  insolvency,  a  district  court,  county  commis- 
1849!  208!  sioners,  a  trial  justice,  a  referee,  an  arbitrator,  the  department  of  indus- 
G.\.'  157,'  §  8.'  trial  accidents  or  the  board  of  conciliation  and  arbitration,  or  on  any 
lies!  87?'^''    other  occasion  for  which  no  express  provision  is  made,  or  allowed  to 
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7  persons,  except  the  debtor,  who  are  examined  under  section  eighty-two  is70,  isi. 

8  of  chapter  two  hundred  and  sixteen,  unless  fraudulent  conduct  is  charged  is9o'.  277    ^*' 

9  and  proved  against  them,  shall  be  one  dollar  and  fifty  cents  a  day,  and  fgog;  fit'  f  il: 

10  five  cents  a  mile  for  travel  out  and  home;  provided,  that  if  the  witness  {Hf  HI'  ^  ^■ 

11  has  a  usual  place  of  business  or  employment  in  the  city  or  town  where  }q9o' 207' ^^^' 

12  the  court  trial  or  hearing  is  held,  travel  shall  be  reckoned  out  and  to  1929!  298,  §  1. 

13  such  place  of  business  or  employment,  and  not  out  and  home.     Each  145  M°ass.  263. 

14  witness  shall  certify  in  writing  the  amount  of  his  travel  and  attendance.  ^'^    "ss.  48. 

1  Section  30.     A  witness  who  is  detained  in  jail  under  section  forty-  witnesses  held 

2  nine  of  chapter  two  hundred  and  seventy-six  because  of  his  inability  Tsit.  ioe.  §  2. 

3  to  furnish  sureties  shall  be  allowed  as  a  witness  fee  such  sum  as  the  ^'  ^'  ^°*'  ^  ^^' 

4  court  shall  order,  but  not  less  tlian  one  dollar  and  fifty  cents  for  each 

5  day  of  his  detention. 

1  Section  31.     The  court  shall  determine  the  compensation  of  private  Appraisers, 

2  persons  who  perform  service  required  by  law,  or  in  the  execution  of  1795. 41,  §  1. 

3  legal  process,  if  no  other  provision  is  made  therefor. 

R.  S.  122.  §  10.  P.  S.  199,  §  15.  R.  L.  204.  §  23. 

G.  S.  157,  §  S.  18SG.  135. 

1  Section  32.     District  courts  and  trial  justices  may  allow  reasonable  interpreters, 

2  compensation  to  interpreters  and  to  witnesses  from  without  the  com-  ^rom"without 

3  monwealth  in  criminal  proceedings  before  them,  which  shall  be  paid  by  we'aith"""°°' 

4  the  county  in  the  same  manner  as  witness  fees. 

1893,  385.  R.  L.  204,  §  24. 

1  Section  33.     All  laws  in  relation  to  the  pavment  of  witness  fees  and  witnessesin 

2  to  the  payment  of  expenses  of  officers  in  criminal  cases  shall  apply  in  delinquent 

3  cases  arising  under  sections  forty-two  to  sixty-four,  inclusive,  of  chapter  iyo7,'i58. 

4  one  hundred  and  nineteen. 

TOWN  clerks. 

1  Section  34.    The  fees  of  town  clerks  shall  be  as  follows ;  Fees. 

2  For  entering  notice  of  an  intention  of  marriage  and  issuing  the  certifi-  r  s.'i22',  §§ii, 

3  cate  thereof,  and  for  entering  the  certificate  of  marriage  which  is  filed  by  isig,  202,  §  2. 

4  persons  married  out  of  the  commonwealth,  one  dollar,  which  shall  be  q  ^g'  JI7;  1 1; 

5  paid  at  the  time  of  such  entry  or  filing.  ^  l  2w'  \  m. 
G      For  a  certificate  of  a  birth  or  death,  twenty-five  cents.  iso*'  i^i. 

1911,  7.36,  5  5.  1919,  168,  §  2. 

FOR  MARRIAGES. 

1  Section  35.    The  fee  for  lawfully  solemnizing  and  certifying  a  mar-  Marriages. 

2  riage  shall  be  one  dollar  and  twenty-five  cents. 

R.  S.  122,  §  11.  P.  S.  199,  5  17.  201  Mass.  261. 

G.  S.  157,  §  10.  R.  L.  204,  §  26. 

st.^te  secretary. 

1  Section  36.     The  fee  for  copies  of  any  official  papers  certified  by  state  secretary. 

2  the  state  secretary  shall  be  fifty  cents  for  the  first  page  and  forty  cents  r. s.'i22,  lis. 

3  for  each  additional  page.     The  fee  for  the  state  secretary's  certificate  on  iges,  231',  1 1?' 

4  copies  or  otherwise  shall  be  fifty  cents  each. 

1865,259,5  1.  P.  S.  199.  §  18.  1920,  598.  §  8. 

1870,  224,  §  59.  R.  L.  204,  §  27.  1928,  360,  §  3. 
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Sf"cOTds!etc!      Section  37.     Every  person  upon  whose  application  an  examination  1 

p^s^'fgg'li^g   ^^  records  or  papers  is  made  by  direction  of  the  state  secretary  shall  2 

2^o''' A°ci  ^'lo'  P^>^  ^^  ^^^  secretary  therefor  the  actual  expense  thereof,  and  of  copying  3 

the  manuscript  or  record  required;   but  any  person  whom  the  secretary  4 

considers  to  be  entitled  to  exemption  from  said  fees  shall  receive  such  5 

service  and  copies  for  such  reduced  fees,  or  without  fee,  as  the  secretary  6 

may  determine.  7 


REGISTERS   OF  DEEDS. 


Registers 
of  deeds. 
1795,41,  §  1. 
R.  S.  90.  §  30; 
122,  §  15. 
18.55,311,  §  1. 
G.  S.  123,  §  53 
157,  §  12. 
P.  S.  161,  5  24 
199,  §  20. 
1896,  443,  §  7. 
R.  L.  22,  §22; 
167,  §61;  178. 
§  6;  204,  §  29. 

1908,  365. 

1909,  160. 

1910,  273 
1912,  502 
1915,  120,  §  3 
1920,  495;  587. 

1927,  63,  §  2. 

1928,  386,  §  3. 
1930,  253, 
5§1,  2. 

266  Mass.  .329. 
4  Op.  A.  G.  52 


25. 


Section  38.  The  fees  of  registers  of  deeds,  except  as  otherwise  pro- 
vided, to  be  paid  when  the  instrument  is  left  for  recording,  filing  or 
deposit,  shall  be  as  follows: 

For  entering  and  recording  any  paper,  certifying  the  same  on  the 
original,  and  indexing  it,  and  for  all  other  duties  pertaining  thereto, 
including,  when  a  marginal  reference  or  references  are  required,  one 
such  reference,  one  dollar.  If  the  paper  contains  more  than  one  page, 
at  the  rate  of  forty-five  cents  for  each  page  after  the  first;  provided, 
that  if  the  paper  contains  the  names  of  more  than  two  parties  thereto, 
other  than  the  husband  or  wife  of  the  grantor  or  grantee,  an  additional 
fee  of  ten  cents  each  shall  be  charged  for  indexing  the  names  of  addi-  11 
tional  grantors  or  grantees  or  other  parties  thereto.  The  minimum  fee  12 
for  recording  a  deed  or  conveyance  or  a  mortgage  shall  be  two  dollars. 

For  all  copies,  at  the  rate  of  forty  cents  a  page. 

For  entering  in  the  margin  a  discharge  of  a  mortgage,  fifty  cents. 

For  entering  an  attachment  or  an  execution,  for  each  defendant 
named,  fifty  cents. 

For  entering  a  discharge  of  an  attachment  or  of  a  lien  on  buildings  18 
and  lands,  fifty  cents.  19 

For  entering  and  filing  a  plan,  of  a  size  not  over  fourteen  inches  by  20 
nine  and  one  half  inches,  one  dollar;  for  larger  sizes,  not  less  than  two  21 
dollars.  22 

For  entering  a  partial  release  of  an  attachment,  fifty  cents.  23 

A  fee  of  twenty-five  cents  each  shall  be  collected  for  making,  when  24 
required,  any  marginal  reference  the  fee  for  which  is  not  herein  other-  25 
wise  provided  for.  26 


9 
10 


13 
14 
1.5 

16 
17 


Certain  fees 
of  land  court. 
1898,  562, 
§  110. 
R.  L.  128, 
§  109. 
1905,  249, 
§§  3,  5. 

1915,  120,  §  3. 
1923.  374,  §  4. 
1928,  386,  §  4. 
262  Mass.  45. 


LAND   court. 

Section  39.  The  fees  payable  under  chapter  one  hundred  and  eighty-  1 
five  shall  be  as  follows:  2 

For  the  entry  of  every  original  petition  or  writ  and  transmitting  it  to  3 
the  recorder,  when  filed  with  an  assistant  recorder,  three  dollars.  4 

For  every  plan  filed  in  an  original  proceeding,  seventy-five  cents,  and  5 
for  every  new  plan  filed  after  original  registration  or  for  making  a  new  6 
plan  on  reciuest  of  a  registered  owner,  five  dollars.  The  filing  fee  in  a  7 
registry  of  deeds  upon  receipt  from  the  recorder  of  the  land  court  of  a  8 
plan  or  copy  of  a  plan  shall  be  one  dollar.  9 

For  indexing  an  instrument  recorded  while  a  petition  for  registration  10 
is  pending,  twenty-five  cents.  1 1 

For  examining  title,  on  a  petition  to  register  land,  or  on  a  petition  12 
to  register  easements  or  rights  in  land,  the  actual  amount  charged  or  13 
allowed  therefor  to  the  examiner  by  the  court.  14 

For  each  notice  by  mail,  twenty-five  cents  and  the  actual  cost  of  15 
printing.  16 
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17      For  all  services  by  a  sheriff  or  deputy  sheriff  under  provisions  of 
IS  chapter  one  hundred  and  eighty-fi\-e,  the  same  fees  as  are  pro\-ided  by 

19  law  for  like  services. 

20  For  each  notice  by  publication,  twenty-five  cents  and  the  actual  cost 

21  of  publication. 

22  For  entry  of  an  order  dismissing  a  petition  for  registration  of  title, 

23  or  for  foreclosure  of  a  tax  title,  or  a  decree  of  foreclosure  of  a  tax  title 

24  or  of  redemption,  and  sending  a  memorandum  to  the  assistant  recorder, 

25  one  dollar. 

26  For  entry  of  a  decree  of  registration  and  sending  a  memorandum  to 

27  the  assistant  recorder,  one  quarter  of  one  per  cent  of  the  assessed  value 

28  of  the  property  registered,  on  the  basis  of  the  last  assessment  for  mu- 

29  nicipal  taxation,  in  addition  to  any  sum  payable  under  section  ninety- 

30  nine  of  chapter  one  hundred  and  eighty-five,  but  in  no  one  proceeding 

31  shall  the  amount  payable  under  this  paragraph  be  less  than  ten  nor 

32  more  than  one  thousand  dollars. 

33  For  a  copy  of  a  decree  of  registration,  foreclosure  or  redemption,  one 

34  dollar. 

35  For  the  entry  of  an  original  certificate  of  title  and  issuing  one  dupli- 

36  cate,  three  dollars. 

37  For  making  and  entering  a  new  certificate  of  title,  including  issue  of 

38  one  duplicate,  one  dollar. 

39  For  each  additional  duplicate  certificate  after  the  first,  one  dollar. 

40  For  the  registration  of  every  instrument,  whether  single  or  in  dupli- 

41  cate  or  triplicate,  including  entering,  indexing  and  filing  it  and  attesting 

42  the  registration  thereof,  and  also  making  and  attesting  a  copy  of  memo- 

43  randum  on  one  instrument  or  on  a  duplicate  certificate  when  recjuired, 

44  two  dollars. 

45  For  making  and  attesting  copy  of  memorandum  on  each  additional 

46  instrument  or  duplicate  certificate  if  required,  seventy-five  cents. 

47  For  filing  and  registering  an  adverse  claim,  three  dollars.  • 

48  For  entering  statement  of  change  of  residence  or  postoffice  address, 

49  including  endorsing  and  attesting  it  on  a  duplicate  certificate,  fifty  cents. 

50  For  entering  any  note  in  the  entry  book  or  in  the  registration  book, 

51  fifty  cents. 

52  For  the  registration  of  a  suggestion  of  death  or  notice  of  issue  of  a 

53  warrant  in  insolvency  or  of  adjudication  of  bankruptcy,  fifty  cents. 

54  For  the  registration  of  a  partial  release,  discharge  or  release  of  a 

55  mortgage  or  other  instrument  creating  an  encumbrance,  or  of  an  assign- 

56  ment  or  extension  of  a  mortgage,  or  of  a  power  of  attorney,  se\enty- 

57  five  cents. 

58  For  the  registration  of  a  memorandum  or  certificate  of  entry  for 

59  possession  or  deposition  in  proof  thereof,  seventy-five  cents. 

GO       For  the  registration  of  any  levy,  or  of  any  discharge  or  dissolution 

61  of  any  attachment  or  levy,  or  of  any  certificate  of  or  receipt  for  pay- 

62  ment  of  taxes,  or  of  a  notice  of  any  mechanic's  lien  or  lien  for  labor  or 

63  materials,  or  a  notice  of  any  pending  action  or  of  a  judgment  or  decree, 

64  fifty  cents. 

65  For  endorsing  on  any  mortgage,  lease  or  other  instrument  a  memo- 

66  randum  of  partition,  one  dollar. 

67  For  every  petition  after  the  original  registration,  one  dollar. 

68  For  a  certified  copy  of  any  decree  or  registered  instrument,  the  same 

69  fees  as  are  provided  for  registers  of  deeds. 
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REGISTERS   OF   PROBATE  AND   INSOLVENCY. 

Registersof  SECTION  40.    The  fecs  of  registers  of  probate  and  insolvency,  pay-     1 

insolvency        able  in  advance  by  the  petitioner  or  libellant,  shall  be  as  follows:  2 

R.  l'.  204'.  §  30.      For  the  entry  of  a  libel  for  divorce  or  for  affirming  or  annulling  mar-    3 

1926,363,  §2.      .  „        ,   ,, '  A 

nage,  fave  dollars.  _  _         _         ^ 

For  the  entry  of  a  petition  for  the  probate  of  a  will,  for  administration    5 

on  the  estate  of  a  person  deceased  intestate,  of  a  petition  under  section    6 

thirty-five  or  thirty-six  of  chapter  two  hundred  and  nine  by  a  husband    7 

or  wife  for  authority  to  convey  land  as  if  sole,  of  a  petition  for  partition,    8 

of  a  petition  for  change  of  name,  of  a  petition  for  leave  to  carry  on  the    9 

business  of  the  deceased,  and  for  filing  a  representation  of  insolvency,  10 

and,  except  when  the  petition  is  certified  by  the  register  or  assistant  11 

register  to  be  incidental  to  proceedings  already  pending  in  the  same  12 

county,  for  the  entry  of  a  petition  for  the  appointment  of  a  special  ad-  13 

ministrator,  conservator,  trustee,  receiver  of  the  estate  of  an  absentee,  14 

or  of  a  guardian  except  when  the  petitioner  certifies  that  the  ward's  15 

estate  does  not  exceed  one  hundred  dollars,  three  dollars.  16 

For  each  certificate  issued  by  the  register,  fifty  cents.     _  _  17 

For  copies  of  records  or  other  papers  in  the  charge  of  said  registers  at  18 

the  rate  of  forty  cents  a  page,  except  as  otherwise  provided  by  law.  19 

NOTARIES   PUBLIC. 

R°sf'^i^'T"8'i6'      Section  41.     The  fees  of  notaries  public  shall  be  as  follows:  1 

1839,93.'  ■  For  the  protest  of  a  bill  of  exchange,  order,  draft  or  check  for  non-  2 
p.s.i99,'§2i.'  acceptance  or  non-payment,  or  of  a  promissory  note  for  non-paj-ment,  3 
R.L.204,  §31.  -J  ^^^  amount  thereof  is  five  hundred  dollars  or  more,  one  dollar;  if  it  4 
is  less  than  five  hundred  dollars,  fifty  cents;  for  recording  the  same,  5 
fifty  cents;  for  noting  the  non-acceptance  or  non-payment  of  a  bill  of  6 
exchange,  order,  draft  or  check  or  the  non-payment  of  a  promissory  7 
note,  seventy-five  cents;  and  for  each  notice  of  the  non-acceptance  or  8 
non-payment  of  a  bill,  order,  draft,  check  or  note,  given  to  a  party  9 
liable  for  the  payment  thereof,  twenty-five  cents;  but  the  whole  cost  10 
of  protest,  including  necessary  notices  and  the  record,  if  the  bill,  order,  11 
draft,  check  or  note  is  of  the  amount  of  five  hundred  dollars  or  more,  12 
shall  not  exceed  two  dollars,  and  if  it  is  less  than  five  hundred  dollars,  13 
shall  not  exceed  one  dollar  and  fifty  cents;  and  the  whole  cost  of  noting,  14 
including  recording  and  notices,  shall  in  no  case  exceed  one  dollar  and  15 
twenty-five  cents.  lo 

COMMISSIONERS   IN   OTHER  STATES. 

Commissioners       Section  42.     The  fccs  of  commissioncrs  appointed  under  section  four     1 

in  other  states,  ,  ,        ,  i  i      ii   i  r    il  o 

et%  „             of  chapter  two  hundred  and  twenty-two  shall  be  as  lollows:                  ^  / 

p.  s".' 199,  §22.       For  administering  oaths  and  certifying  the  same  under  their  official  3 

fisVlsl' 422"'  seals,  one  dollar  for  each;    for  taking  acknowledgments  of  deeds  and  4 

139  Mass.  296.  ^^j^gp  instruments  and  certifying  the  same  under  their  official  seals,  one  5 

dollar  for  each ;  for  each  written  page  contained  in  any  deposition  or  affi-  6 

davit  taken  by  them,  fifty  cents;   for  administering  the  oath  or  affirma-  7 

tion  to  each  deponent,  one  dollar;    for  authenticating,  sealing  up  and  8 

directing  each  deposition,  one  dollar;    for  services  not  hereinbefore  9 

specified,  the  same  fees  as  are  allowed  to  justices  of  the  peace  in  this  10 
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11  commonwealth  for  like  services;  but  the  court  to  which  a  deposition  is 

12  returnable  shall  order  further  allowance  therefor  if  it  appears  proper  to 

13  do  so. 

GENERAL   PROVISIONS. 

1  Section  43.     The  fees  of  public  officers  for  any  official  duty  or  serv-  Cases  not 

2  ice  shall,  except  as  otherwise  provided,  be  at  the  rate  prescribed  in  this  r.'^s.  122, 521. 

3  chapter  for  like  services. 

1855,  311.  §  3.  1S9S,  5fi2,  §  110.  7  Gray,  128. 

G.  .S.  157.  §  14.  R.  L.  12,S,  §  109;  13  Gray.  77. 

P.  S.  199.  §  23.  204.  §  33.  118  Mass.  422. 

1893,469,  §2.  1913,  611,  §  16.  2  Op.  A.  G.  610. 

1  Section  44.     The  department  of  public  utilities  may  charge  ten  cents  Copies._ 

2  a  folio  for  copies  of  official  documents  and  orders  relating  to  common  p  s'.'i99,'§24. 

3  carriers.     Other  public  officers  required  by  law  to  furnish  copies  of  records  r^^l.  Iw'.  |  si. 

4  or  other  papers  shall  receive  fees  for  such  copies  at  the  same  rate  as  is  ^'^^^'  ''^*'  ^  ^• 

5  allowed  to  registers  of  deeds,  unless  otherwise  provided. 

1  Section  4.").     A  page,  when  used  as  the  measure  of  computation,  "Page" 

2  shall  mean  two  hundred  and  twenty-four  words. 

1795,  41,  §  1.  G.  S.  1.57,  §  15.  1893.  469.  §  2. 

R.  S.  122,  §  22.  P.  S.  199,  §  25.  R.  L.  204,  §  35. 

1  Section  46.     Each  of  the  officers  before  mentioned  shall  always  keep  List  of  fees  to 

2  posted  in  a  conspicuous  and  convenient  place  in  his  office  a  printed  or  pubuc'offices. 

3  written  list  of  the  fees  prescribed  in  this  chapter  so  far  as  they  relate  r.^L' 122,^*17- 

4  to  him. 

G.  S.  1.57,  §  16.  1S93,  469.  §  2.  1913,  611,  §  13. 

P.  S.  199,  §  26.  R.  L.  204,  5  36. 

1  Section  47.    No  fees  shall  be  allowed  upon  the  return  of  an  officer  Return  of 

2  upon  a  precept  in  a  criminal  case,  in  which  expenses  are  charged,  unless  mmrnai'Sises 

3  every  item  of  expense  incurred  and  the  name  of  the  person  to  whom  i86"2'r6, '§|4, 

4  each  amount  was  paid  is  set  forth  under  oath  in  the  return;    and  no  p. 3^199,  §§30. 

5  item  of  expense  which  mav  be  considered  unreasonable  shall  be  allowed  ?i^„  ,,„  ,_ 

6  by  the  court  or  trial  justice  without  satisfactory  proof  that  the  ex'pense  R.  l.  204,  §39. 

7  was  necessarily  incurred  and  the  amount  reasonable.     But  the  superior 

8  court,  with  the  written  approval  of  the  district  attorney,  or  a  district 

9  court  or  a  trial  justice,  may,  upon  the  petition  of  an  officer  named  in 

10  sections  fifty  and  fifty-one,  allow  extra  compensation  for  any  meritorious 

11  service  for  which  the  fees  allowed  by  law  are  manifestly  inadequate. 

12  No  allowance  shall  be  made  for  aid  in  the  service  of  a  mittimus,  unless 

13  first  authorized  in  writing  by  the  court  which  issues  it.    Justices,  clerks 

14  and  assistant  clerks  of  courts  shall  administer  the  oath  to  officers  upon 

15  their  returns,  at  their  request;   and  no  fee  shall  be  allowed  to  an  officer 

16  for  such  oath,  and  no  justice  of  the  peace  shall  be  entitled  to  a  fee  for 

17  administering  such  oath. 

1       Section  48.     If  more  than  one  criminal  process  is  served  upon  the  single  fees  only 

21    p       J        ,  ,i_  J  'j^  J.  •  for  service,  etc., 

same  deiendant  on  the  same  day,  or  11  two  or  more  prisoners  are  con-  of  processes  at 

3  veyed  at  one  time  by  the  same  officer,  by  virtue  of  a  mittimus,  habeas  i862.2i6!'§2. 

4  corpus  or  state  prison  warrant,  either  on  one  process  or  on  several  proc-  r'.l.2m,\40. 

5  esses,  one  traveling  fee  and  one  service  only  shall  be  allowed  in  con- 

6  veying  such  additional  prisoner  or  prisoners,  in  addition  to  the  actual 

7  reasonable  expense  necessarily  incurred. 
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M?ngor°erring      SECTION  49.     No  fee  shall  be  allowed  to  a  trial  justice  for  issuing  1 

mittimus"e'tc'^    more  than  one  mittimus,  nor  to  an  officer  for  the  service  of  more  than  2 

p*^s '  i"99 '  5  33  "^"^  mittimus,  in  cases  in  which  two  or  more  persons  are  jointly  con-  3 

R.  L.  204, 1 4i:  victed  and  sentenced  to  the  same  place  of  imprisonment;    and,  if  the  4 

superior  court  is  of  opinion  that  a  trial  justice  has  improvidently  issued  5 

two  or  more  warrants  against  the  same  defendants  for  similar  offences,  6 

no  fees  shall  be  allowed  to  the  justice  upon, any  of  said  warrants.  7 

no^™be°^^id"      SECTION  50.    No  officer  in  attendance  on  any  court,  sheriff,  deputy     1 

fees,  except,      sheriff,  jailer,  constable,  city  marshal  or  other  police  officer  who  receives    2 

sl^fd^/s'         ^  salary  or  an  allowance  by  the  day  or  hour  from  the  commonwealth    3 

i|76,.2^is;         or  from  a  county,  city  or  town  shall,  except  as  otherwise  hereinafter    4r 

p.  s.  199,         provided,  be  paid  any  fee  or  extra  compensation  for  official  services    5 

1889, '469.         performed  by  him  in  any  criminal  case;  or  for  aid  rendered  to  another    6 

§u°'9.*?2.        officer;  or  for  testifying  as  a  witness  in  a  criminal  case  during  the  time    7 

R.^L.  204',  1 42.  for  which  he  receives  such  salary  or  allowance ;   or  for  services  or  as  a    8 

205i\iass^na   witness  at  an  autopsy  or  inquest;  or  in  proceedings  for  commitment  of    9 

603.  insane  persons;  but  his  expenses,  necessarily  and  actually  incurred,  and  10 

Op.A.G.cisis)  actually  disbursed  by  him  in  a  criminal  case  tried  in  the  superior  court,  11 

shall,  except  as  provided  in  section  fifty-two,  be  paid  by  the  county  12 

where  the  trial  is  held,  or  in  a  criminal  case  tried  in  a  district  court  13 

or  before  a  trial  justice,  by  the  town  where  the  crime  was  committed.  14 

Whoever  receives  extra  compensation  or  a  witness  fee  in  violation  of  15 

this  section  shall  be  punished  by  a  fine  of  not  more  than  one  hundred  16 

dollars.  17 

Fees  and  SECTION  51.     The  fecs  and  expenses  of  officers,  other  than  those     1 

expenses  of  ,  .  ,    *  ...  .... 

officers  in  named  in  the  precedmg  section,  in  a  cnmmal  case  tried  m  the  superior    2 

crimin.ll  cases.  in  -ii-  ipii*  •  i  -ii  o 

1890, 440,  §  2.    court,  shall,  except  as  provided  in  the  following  section,  be  paid  by  6 

R.  l!204',  §43.  the  county  where  the  trial  is  held,  and  in  a  criminal  case  tried  in  a  4 

district  court  or  before  a  trial  justice,  by  the  town  where  the  crime  5 

was  committed.  6 

Kes?nd'°^  Section  52.     Except  in  Suffolk  county,  the  fees  and  expenses  of  1 

i9i™248  officers  in  the  apprehension,  trial  or  commitment  of  a  person  arrested  2 

or  tried  as  a  tramp  or  vagrant  shall  be  paid  by  the  county  where  the  3 

offence  was  committed.  4 

?89a44ofr6"'      Section  53.     Any  officer  named  in  section  fifty  who  attends  as  a  1 

^ggV  I77'  I  !*■  witness  at  a  place  other  than  his  residence  shall,  instead  of  his  expenses,  2 

205  Mass!  110.  |)e  allowcd  the  witness  fee  in  the  court  or  before  the  trial  justice  where  3 

he  testifies.    A  police  officer  on  duty  at  night  who  attends  the  superior  4 

court  as  a  witness  for  the  commonwealth  shall  be  paid  the  same  fees  5 

as  any  other  witness.    A  police  officer  who  is  a  witness  for  the  common-  6 

wealth,  and  who  under  the  direction  of  the  district  attorney  aids  in  7 

securing  the  attendance  of  other  witnesses,  may  receive,  instead  of  his  8 

expenses,  witness  fees  for  one  day's  attendance.     Any  police  officer  9 

named  in  section  fifty,  except  a  police  officer  of  the  city  of  Boston,  who  10 

attends  as  a  witness  in  a  criminal  case  pending  in  a  district  court  or  11 

before  a  trial  justice  and  who  by  reason  of  a  continuance  or  postpone-  12 

ment  thereof  at  the  request  of  the  defendant,  is  required  to  again  at-  13 

tend,  shall,  if  not  on  duty  and  if  it  is  so  ordered  by  the  court  or  trial  14 
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15  justice,  be  paid  for  such  further  attendance  the  same  fee  as  other  wit- 

16  nesses.     Police  officers  shall  ser\e  subpoenas  upon  witnesses  when  re- 

17  quested  by  the  district  attorney,  and  their  returns  of  service  shall  have 

18  the  same  force  and  effect  as  the  return  of  a  deputy  sheriff  or  constable. 

1  Section  54.    A  deputy  sheriff  or  other  officer  attending  the  superior  Compensation 

2  court  for  criminal  business,  who  serves  any  subpoena  or  capias  between  attendfng  su; 

3  the  daily  sessions  of  said  court,  may  receive  such  extra  compensation  crTminafcases! 

4  as  the  district  attorney  may  allow.    The  officers  shall  make  return,  on  k.^l.  20°',  |  Is. 

5  oath,  of  the  time  actually  occupied  and  of  all  expenses  actually  in- 

6  curred  and  paid  in  performing  such  extra  service. 


1  Section  55.     Railroad  police  shall  not  be  entitled  to  any  fees  for  Railroad  police. 

2  attendance  upon  a  trial  as  witnesses  for  the  commonwealth,  but  they  r.  l'.  204',  §  w. 

3  may  be  allowed  their  necessary  expenses  therefor. 


1  Section  56.     Except  as  otherwise  provided,  an  officer  of  the  com-  Certain  pubUc 

2  raonwealth  whose  salary  is  fixed  by  law,  or  any  employee  of  the  com-  entitTed'to 

3  monwealth  receiving  regular  compensation  therefrom,  other  than  a  ^tc.'"'''^  '"^' 

4  police  officer  of  the  metropolitan  district  commission,  shall  not  be  en-  Hyo.'lie!  §1. 

5  titled  to  a  witness  fee  before  any  court  or  trial  justice  in  a  cause  in  which  ii*^.?' ,^i!?- ,  ,^ 

6  the  commonwealth  is  a  party.     An  officer  whose  compensation  is  de-  R  l  204.  §  47 

7  rived  solely  from  fees  shall  not  be  entitled  to  receive  more  than  one  fee  1922!  .377!  §  2. 

8  as  a  witness  for  a  day's  attendance  on  court  under  one  or  more  sum-  i'op!.\Tg.404. 

9  mouses  in  behalf  of  the  commonwealth,  and  the  said  fee  shall  be  ap- 

10  portioned  by  the  clerk  among  the  cases  in  which  he  is  summoned.     Noth- 

11  ing  in  this  section  shall  be  construed  to  authorize  the  payment  of  a 

12  witness  fee  to  any  member  of  the  police  department  of  said  commission 

13  if  he  is  on  duty  at  the  time  of  his  attendance  on  court  as  a  witness. 

1  Section  57.     If  it  appears  on  oath  that  a  salaried  officer  of  the  Officers  may 

2  commonwealth  has  attended  court  as  a  witness  in  behalf  of  the  com-  expenses. 

3  monwealth,  at  a  place  other  than  his  residence,  and  that  his  necessary  p.  s.' 199,' §37. 

4  expenses  have  been  increased  by  such  attendance,  the  court  or  trial  ^'  ^'  '°*'  ^  *^' 

5  justice  may  allow  such  increased  necessary  expenses,  not  exceeding 

6  one  dollar  and  fifty  cents  a  day  in  all,  for  such  actual  and  necessary 

7  attendance. 

1  Section  58.     Whoever  receives  a  witness  fee  or  allowance  for  in-  Penalty. 

2  creased  necessary  expenses  in  violation  of  any  provision  of  the  three  r^s.' fgg,' §  ss. 

3  preceding  sections  shall  be  punished  by  a  fine  of  not  more  than  one  r.'l.  20°;  |  it 

4  hundred  dollars.     Every  clerk  of  a  court  and  trial  justice  shall  report 

5  forthwith  to  the  district  attorney  for  his  county  every  violation  of 

6  said  sections  which  comes  to  his  knowledge,  and  said  district  attorneys 

7  shall  institute  prosecutions  therefor. 

1  Section  59.     If  witnesses  are  in  attendance  in  two  or  more  criminal  ^pOTUMedTn 

2  cases  pending  at  the  same  time  before  the  same  court,  they  shall  not  be  i855'"goT2 

3  allowed  full  travel  and  attendance  in  each  case,  but  the  justice  or  clerk  g.  s.'  is7,'  §  20. 

4  of  the  court  or  trial  justice  may  reduce  and  apportion  the  same,  allowing  p.  s.'i99,'§  39. 

5  at  least  one  travel  and  attendance. 

R.  L.  204,  §  50. 
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to  brrlfulerSi      Section  60.     If,  on  the  trial  of  a  criminal  case,  it  appears  that  a  wit-  1 

certain  rases,     uggg  jj^g  induccd  the  defendant  to  commit  the  crime  with  which  he  is  2 

G.  s.'  157,'  §  21.  charged  with  intent  to  appear  as  a  witness  against  him,  the  court  or  3 

R.  L.  204,  §  51.  magistrate  may  in  his  discretion  refuse  to  allow  him  his  fees.  4 


Section  61.     A  sheriff,  deputy  sheriff  or  other  officer  who  takes  the 


Officers  not  to 
purchase 

?fill''^i  In"  s  ■?    certificates  of  witnesses  in  criminal  cases  shall  not  purchase  or  discount 

looo,  lou,  go.  •  1  1  111  !_ 

v'i'iis'iii'  °^  '^^'^^  ^^y  interest  in  orders  drawn  or  demands  upon  the  treasury  by 
R.  L.  204,  §  52.  such  witnesses. 


Penalty  for 
false  certifi- 
cates of  wit- 
nesses, etc. 
1854,  380. 
G.  S.  157,  5  23. 
P.  S.  199,  §  42. 
R.  L.  204,  §  53. 


Section  62.    Whoever,  with  intent  to  defraud,  signs  or  procures  to  1 

be  signed  a  certificate  of  attendance  or  travel  as  a  witness  before  a  2 

court,  trial  justice  or  reference  founded  upon  a  rule  of  court,  in  any  case  3 

in  which  the  witness  did  not  so  attend,  or  for  a  greater  number  of  days  4 

than  he  actually  attended,  or  for  a  greater  number  of  miles  than  he  5 

actually  tra\'eled,  upon  which  certificate  the  attendance  or  travel  so  6 

claimed  is  allowed  as  a  part  of  the  expenses  of  prosecution,  shall  forfeit  7 

thirty  dollars  for  each  offence,  to  be  recovered  on  complaint  or  indict-  8 

ment  to  the  use  of  the  county,  or  by  action  of  tort  to  the  use  of  any  9 

person  against  whom  such  excessive  costs  were  taxed,  with  four  times  10 

the  whole  amount  taxed  for  attendance  or  travel  on  such  false  certifi-  11 

cate,  and  double  costs  in  the  action  of  tort.     Such  complaint,  indict-  12 

ment  or  action  shall  be  commenced  within  two  jears  after  the  offence  13 

is  committed.  1"! 


todef'i^'queLT'       Section  63.     If  the   administration  of  justice   or  the  progress   of  1 

i855l8o''§i      business  in  criminal  proceedings  is  delayed,  obstructed   or  prevented  2 

G.  s.'  15?',  §  19.  by  the  negligence  of  a  magistrate  in  certifying  and  returning  recogni-  3 

R.  L.  204,  §  54.  zances,  records  or  other  official  papers  which  it  is  his  duty  to  transmit  to  4 

a  higher  court,  or  in  omitting  the  formalities  required  by  law,  the  dis-  5 

trict  attorney,  with  the  approval  of  the  court,  may  refuse  to  allow  the  6 

fees,  either  in  whole  or  in  part,  to  which  such  magistrate  would  other-  7 

wise  be  entitled.  8 


tolompiamrnt.      Section  64.     If  thc  court  finds  that  a  complaint  in  a  criminal  case 
r^lIm  lit  i^  unfounded,  frivolous  or  malicious,  it  may  refuse  to  allow  any  fees  to 


the  complainant. 


Chap.  263.] 


RIGHTS   OF  PERSONS  ACCUSED  OF   CRIME. 


3103 


PART    IV. 


CRIMES,  PUNISHMENTS  AND  PROCEEDINGS  IN  CRIMINAL 

CASES. 


TITLE    I. 

CRIMES   AND   PUNISHMENTS. 

Chapter  263.  Rights  of  Persons  accused  of  Crime. 

Chapter  264.  Crimes  against  Governments. 

Chapter  265.  Crimes  against  the  Person. 

Chapter  266.  Crimes  against  Property. 

Chapter  267.  Forgery  and  Crimes  against  the  Currency. 

Chapter  268.  Crimes  against  PubUc  Justice. 

Chapter  269.  Crimes  against  Public  Peace. 

Chapter  270.  Crimes  against  Pubhc  Health. 

Chapter  271.  Crimes  against  Public  Policy. 

Chapter  272.  Crimes  against  Chastity,  MoraUty,  Decency  and  Good  Order. 

Chapter  27.3.  Desertion,  Non-Support  and  Illegitimacy. 

Chapter  274.  Felonies,  Accessories  and  Attempts  to  commit  Crimes. 


CHAPTER    263. 

RIGHTS   OF   PERSONS   ACCUSED   OF   CRIME. 


Sect. 
1. 

2. 
3. 

4. 
5. 


Person  arrested  to  be  informed  of 
charge. 

Penalty  for  arrest  on  false  pretence. 

Action  for  false  imprisonment  lim- 
ited. 

Prosecution  of  crimes. 

Accused  entitled  to  counsel,  etc. 


Sect. 

6.  Persons     indicted,     how     convicted. 

Waiver  of  right  to  trial  by  jury. 

7.  When  former  acquittal  a  bar. 

8.  When  former  acquittal  not  a  bar. 
SA.  Former   acquittal   in   district   court, 

etc.,  a  bar  to  second  complaint. 

9.  No  person  to  be  punished  until  con- 

victed. 


1  Section  1.    Whoever  is  arrested  by  virtue  of  process,  or  whoever  is 

2  taken  into  custody  by  an  officer,  has  a  right  to  know  from  the  officer 

3  who  arrests  or  claims  to  detain  him  the  true  ground  on  which  the  arrest 

4  is  made;   and  an  officer  who  refuses  to  answer  a  question  relative  to  the 

5  reason  for  such  arrest,  or  answers  such  question  untruly,  or  assigns  to 

6  the  person  arrested  an  untrue  reason  for  the  arrest,  or  neglects  upon 

7  request  to  exhibit  to  the  person  arrested,  or  to  any  other  person  acting 

8  in  his  behalf,  the  precept  by  virtue  of  which  such  arrest  has  been  made, 

9  shall  be  punished  by  a  fine  of  not  more  than  one  thousand  dollars  or  by 
10  imprisonment  for  not  more  than  one  year. 


Person 

arrested  to  be 
informed  of 
charge. 

1852.  224,  5  1. 
G.S.  1-58,  §  1. 
P.  S.  200,  §  1. 
R.  L.  205,  §  1. 
253  Mass.  509. 
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Penalty  for 
arrest  on  false 
pretence. 
1852,  224,  §  2. 
G.  S.  158,  §  2. 
P.  S.  200,  §  2. 
E.  L.  205,  §  2. 


Section  2.    An  officer  who  arrests  or  takes  into  or  detains  in  custody  1 

a  person,  pretending  to  have  a  process  if  he  has  none,  or  pretending  to  2 

have  a  different  process  from  that  which  he  has,  shall  he  punished  by  a  3 

fine  of  not  more  than  one  thousand  dollars  or  by  imprisonment  for  not  4 

more  than  one  vear.  5 


Action  for 
false  imprison- 
ment limited. 
1914,  126. 


Section  3.  No  action,  except  for  use  of  excessive  force,  shall  lie  1 
against  any  officer  other  than  the  arresting  officer,  by  reason  of  the  fact  2 
that,  in  good  faith  and  in  the  performance  of  his  duties,  he  participates  3 
in  the  arrest  or  imprisonment  of  any  person  believed  to  be  guilty  of  a  4 
crime  unless  it  can  be  shown  that  such  other  officer  in  the  performance  5 
of  his  duties  took  an  active  part  in  the  arrest  or  imprisonment  as  aforesaid,  6 
either  by  ordering  or  directing  that  said  arrest  or  imprisonment  take  7 
place  or  be  made,  or  by  actually  initiating  the  making  and  carrying  out  8 
of  said  arrest  and  imprisonment.  No  action,  except  for  use  of  excessive  9 
force,  shall  lie  against  any  bystander  assisting  an  officer  in  making  an  10 
arrest,  at  the  request  of  the  officer.  1 1 


Prosecution 
of  crimes. 
Decl.  of 
Eights,  art.  12. 
(Const.  Rev. 
art.  12.) 
R.  S.  123,  §  1. 


Section  4.     No  person  shall  be  held  to  answer  in  any  court  for  an  1 

alleged  crime,  except  upon  an  indictment  by  a  grand  jury  or  upon  a  2 

complaint  before  a  district  court  or  trial  justice  or  in  proceedings  before  3 

a  court-martial.  4 

G.  S.  158,  §  3.  p.  S.  200,  §  3.  R.  L.  205,  §  3. 


Accused  en 
titled  to 


Section  5.     A  person  accused  of  crime  shall  at  his  trial  be  allowed  to     1 
De"crof  Rights,  ^^  heard  by  counsel,  to  defend  himself,  to  produce  witnesses  and  proofs    2 

«,.»i.i  ^,,1,!.,    C ]x_ LJ.1 !j J J     _._'.      J     1.".     1?  ,         i»  o 


art.  12, 
(Const.  Rev 
art.  12.) 


in  his  favor  and  to  meet  the  witnesses  produced  against  him  face  to  face. 

R.  S.  123.  §  2.  G.  S.  158,  §  4.  P.  S.  200,  §  4.  R.  L.  205,  §  4. 


Persons 
indicted,  how 
convicted. 
Waiver  of 
right  to  trial 
by  jury. 
R.  S.  123,  S  3. 
G.  S.  158,  §  5. 
P.  S.  200,  §  5. 
R.  L.  205,  §  5. 
ig29,  185,  §  1. 


Section  6.  A  person  indicted  for  a  crime  shall  not  be  convicted  1 
thereof  except  by  confessing  his  guilt  in  open  court,  by  admitting  the  2 
truth  of  the  charge  against  him  by  his  plea  or  demurrer  or  by  the  verdict  3 
of  a  jury  accept,ed  and  recorded  by  the  court  or,  in  any  criminal  case  other  4 
than  a  capital  case,  by  judgment  of  the  court  rendered  as  hereinafter  5 
provided.  Any  defendant  in  the  superior  court  in  a  criminal  case  other  6 
than  a  capital  case,  whether  begun  by  indictment  or  upon  complaint,  may,  7 
if  he  shall  so  elect,  when  called  upon  to  plead,  or  later  and  before  a  jury  8 
has  been  impanelled  to  try  him  upon  such  indictment  or  complaint,  9 
waive  his  right  to  trial  by  jury  by  signing  a  written  waiver  thereof  and  10 
filing  the  same  with  the  clerk  of  the  court,  whereupon  he  shall  be  tried  by  11 
the  court  instead  of  by  a  jury,  but  not,  however,  unless  all  the  defendants,  12 
if  there  are  two  or  more,  shall  have  exercised  such  election  before  a  jury  13 
has  been  impanelled  to  try  any  of  the  defendants;  and  in  every  such  case  14 
the  court  shall  have  jurisdiction  to  hear  and  try  such  cause  and  render  15 
judgment  and  sentence  thereon.  16 


When  former 
acquittal 
a  bar. 

R.  S.  123,  §  4. 
G.  S.  158,  §  6. 
P.  S.  200,  §  6. 
R.  L.  205.  §  6. 
12  Gray.  171. 
Ill  Mass.  404. 
113  Mass.  200. 
160  Mass.  276. 


Section  7.    A  person  shall  not  be  held  to  answer  on  a  second  indict-  1 

ment  or  complaint  for  a  crime  of  which  he  has  been  acquitted  upon  the  2 

facts  and  merits;    but  he  may  plead  such  acquittal  in  bar  of  any  sub-  3 

sequent  prosecution  for  the  same  crime,  notwithstanding  any  defect  in  4 

the  form  or  substance  of  the  indictment  or  complaint  on  which  he  was  5 

acquitted.  6 


220  Mass.  142. 


241  Mass.  131. 


254  Mass.  560. 


255  Mass.  317. 


Chaps.  263,  264.] 
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1  Section  8.     If  a  person  has  been  acquitted  by  reason  of  a  variance  when  former 

2  between  the  indictment  or  complaint  and  the  proof,  or  by  reason  of  a  a'^bar. 

3  defect  of  form  or  substance  in  the  indictment  or  complaint,  he  may  be  §!  I  III'.  1 7. 

4  again  arraigned,  tried  and  convicted  for  the  same  crime  on  a  new  indict-  r.  1, 205,|^7. 

5  ment  or  complaint,  notwithstanding  such  former  acquittal. 


12  Pick.  49(>. 

13  Allen,  554. 


105  Mass.  ISO. 
220  .Mass.  142. 


241  Mass.  131. 
254  .Mass.  560. 


1  Section  SA.     A  person  shall  not  be  held  to  answer  in  a  district  court  Former 

2  or  before  a  trial  justice  to  a  second  complaint  for  an  offense  for  which  he  dSnct^co'S-t, 

3  has  already  been  tried  upon  the  merits  in  said  court  or  before  such  justice,  ti'^seron" 


1922.  432. 


258  Mass.  89. 


complaint. 


1  Section  9.     A  person  shall  not  be  punished  for  a  crime  unless  he  has  No  person  to 

2  been  legally  convicted  thereof  by  a  court  having  competent  jurisdiction  untirconvicted. 

3  of  the  cause  and  of  the  person. 

R.  S.  123,  §  6.  G.  S.  158,  §  8.  P.  S.  200,  §  8.  R.  L.  205,  §  8. 


CHAPTER    264 


CRIMES   AGAINST   GOVERNMENTS. 


Sect. 

1.  Treason  defined. 

2.  Penalty. 

3.  Misprision  of  treason.    Penalty. 

4.  Proof  of  treason. 

5.  Penalty  for  misuse  of  flag,  etc. 

6.  Exceptions  to  §  5. 

7.  Misuse  of  foreign  flags,  etc. 

8.  Display  of  foreign  flag. 

9.  Manner    of    playing,    etc.,    national 

anthem. 


Sect. 

10.  Discrimination  against  persona  wear- 

ing uniform  of  United  States  army, 
etc.,  prohibited  in  places  of  amuse- 
ment, etc. 
lOA.  Exploiting    uniform    of    army,    etc., 
penalized. 

11.  Promotion  of  anarchy  prohibited. 

12.  .\rrest  without  warrant. 


1  Section  1.     Treason  against  the  commonwealth  shall  consist  only  in  Treason 

2  levying  war  against  it,  or  in  adhering  to  the  enemies  tliereof,  giving  them  Deci.  of  Rights 

3  aid  and  comfort ;  it  shall  not  be  bailable.  tcon"st.  Rev. 

C.  L.  15.  §  12;  263,  §  2.  R.  S.  124.  §  1.  1871,61.  art.  25.) 

1696.  255,  §1.  18,52,  259,  §  4.  P.  S.  201,  §1; 

1744-5,6,51.  G.  S.  1.59,  §1;  212,  §  72. 

1776-7,  32,  §§  2.  3.  170.  §  54.  R.  L.  206.  §  1. 


1  Section  2.     Whoever  commits  treason   against   the  commonwealth  Penalty. 

2  shall  be  punished  by  imprisonment  in  the  state  prison  for  life. 


C.  L.  263,  §  2. 
1696,  255,  §  1. 
1744-5,  6,  §  1. 


1776-7,  32,  §  2 
R.  S.  124,  §  2. 
1852,  259,  §  1. 


G.  S.  159,  §  2. 
P.  S.  201.  §  2. 
R.  L.  206,  §  2. 


1  Section  3.     Whoever,  having  knowledge  of  the  commission  of  treason.  Misprision  of 

2  conceals  the  same  and  does  not  as  soon  as  may  be  disclose  and  make  known  Penalty. 

3  such  treason  to  the  governor,  or  to  a  justice  of  the  supreme  judicial  or  5V4,  s'  ^" 

4  superior  court,   shall  be  guilty  of  misprision  of  treason,  and  shall  be  §:  s!  lit',  I  f. 

5  punished  by  a  fine  of  not  more  than  one  thousand  dollars  or  by  imprison-  ^- 1;  ^^^^  W 

6  ment  in  the  state  prison  for  not  more  than  five  years,  or  in  jail  for  not 

7  more  than  two  years. 
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Proof  of 

treason. 

1776- 

7,32 

§11. 

R.  S. 

124, 

§4. 

Penalty  for 

misuse  of  flag, 

etc. 

1899, 

254. 

1901, 

153. 

R.  L. 

206, 

§5. 

1903, 

195. 

1907, 

232, 

§2. 

1913 

464; 

604. 

1914 

570. 

1917 

265, 

1918 

2.57, 

§1. 

1919 

5. 

1920 

2. 

1921 

278. 

1922 

227. 

219  Mass, 

30. 

205  U.  S. 

34. 

4  Op 

A.G 

.470 

Section  4.     No  person  shall  be  convicted  of  treason  except  by  the  1 

testimony  of  two  witnesses  to  the  same  overt  act  of  treason  whereof  he  2 

stands  indicted,  unless  he  confesses  the  same  in  open  court.  .3 

G.S.  159,  §4.  P.  S.  201,  §4.  R.  L.  206,  §4. 


Section  5.  Whoever  publicly  mutilates,  tramples  upon,  defaces  or 
treats  contemptuously  the  flag  of  the  United  States  or  of  Massachusetts, 
whether  such  flag  is  public  or  pri\'ate  property,  or  whoever  displays 
such  flag  or  any  representation  thereof  upon  which  are  words,  figures, 
advertisements  or  designs,  or  whoever  exposes  to  public  view,  manu- 
factures, sells,  exposes  for  sale,  gives  away  or  has  in  possession  for  sale 
or  to  give  away  or  for  use  for  any  purpose,  any  article  or  substance, 
being  an  article  of  merchandise  or  a  receptacle  of  merchandise  or  articles  8 
upon  which  is  attached,  through  a  wrapping  or  otherwise,  engraved  or  9 
printed  in  any  manner,  a  representation  of  the  United  States  flag,  or  10 
whoever  uses  any  representation  of  the  arms  or  the  great  seal  of  the  11 
commonwealth  for  any  advertising  or  commercial  purpose,  shall  be  12 
punished  by  a  fine  of  not  less  than  ten  nor  more  than  one  hundred  dollars  13 
or  by  imprisonment  for  not  more  than  one  year,  or  both;  but  a  flag  14 
belonging  to  a  grand  army  post,  to  a  camp  of  the  United  Spanish  War  15 
Veterans,  to  a  post  or  department  of  The  American  Legion,  or  to  a  post  16 
or  department  of  the  Veterans  of  Foreign  Wars  of  the  United  States,  or  17 
belonging  to  or  used  in  the  service  of  the  United  States  or  the  common-  18 
wealth,  may  have  the  names  of  battles  and  the  name  and  number  of  the  19 
organization  to  which  such  flag  belongs  inscribed  thereon.  Words,  20 
figures,  advertisements  or  designs  attached  to,  or  directly  or  indirectly  21 
connected  with,  the  flag  or  any  representation  thereof  in  such  manner  22 
that  the  flag  or  its  representation  is  used  to  attract  attention  to  or  23 
advertise  such  words,  figures,  advertisements  or  designs,  shall  for  the  24 
purposes  of  this  section  be  deemed  to  be  upon  the  flag.  25 


Exceptions 
to  §5. 

1916,  36. 

1917,  289. 
1928, 154. 


Misuse  of 
foreign  flags, 

1912,  197. 


Section  6.  The  preceding  section  shall  not  apply  to  publications 
issued  solely  for  the  purpose  of  giving  information  in  relation  to  the  flag, 
or  of  promoting  patriotism  or  of  encouraging  the  study  of  American 
history,  or  to  any  newspaper,  periodical,  book,  pamphlet,  certificate, 
diploma,  warrant,  or  commission  of  appointment  to  office,  ornamental 
picture,  article  of  jewelry,  or  stationery  for  use  in  correspondence,  on 
which  is  printed,  painted,  or  placed  the  flag  of  the  United  States  not 
connected  with  any  advertisement  and  not  used  for  advertising  pur- 
poses, or  to  any  article  of  jewelry  upon  which  is  placed  a  representation 
of  the  arms  or  flag  of  the  commonwealth  not  connected  with  any  adver- 
tisement and  not  used  for  advertising  purposes;  but  no  words,  figures, 
designs  or  other  marks  of  any  kind  shall  be  placed  upon  the  flag  of  the  12 
United  States  or  of  the  commonwealth  or  representation  thereof,  or  13 
upon  any  representation  of  the  arms  of  the  commonwealth.  14 


1 

2 
3 
4 
5 
6 
7 
8 
9 
10 
11 


Section  7.  Whoever  publicly  mutilates,  tramples  upon,  defaces  or 
treats  contemptuously  the  flag  or  emblem  of  a  foreign  country  at  peace 
with  the  United  States,  whether  such  flag  or  emblem  is  public  or  pri- 
vate property,  or  whoever  displays  such  flag  or  emblem  or  any  repre- 
sentation thereof  upon  which  are  words,  figures,  advertisements  or  designs, 
shall  be  punished  by  a  fine  of  not  less  than  five  nor  more  than  fifty  dollars. 
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1  Section  8.    Whoever  displays  the  flag  or  emblem  of  a  foreign  country  Display  of 

2  upon  the  outside  of  a  state,  county,  city  or  town  building  or  public  school-  isgsfii^s^^' 

3  house  shall  be  punished  by  a  fine  of  not  more  than  twenty  dollars;  but,  '^■'^^oe,  §6. 

4  except  as  to  public  schoolhouses,  this  section  shall  not  apply  when  a 

5  citizen  of  such  foreign  country  becomes  the  guest  of  the  United  States 

6  or  of  the  commonwealth,  if  the  governor  by  proclamation  authorizes  the 

7  flag  of  the  country  of  which  such  guest  is  a  citizen  to  be  displayed  upon 

8  public  buildings. 


o 


1       Section  9.     Whoever  plays,  sings  or  renders  the   "Star  Spangled  '^[^"^'^^etc 

Banner"  in  any  public  place,  theatre,  motion  picture  hall,  restaurant  national 
8  or  cafe,  or  at  any  public  entertainment,  other  than  as  a  whole  and  sepa-  iSnfs'ii, 

4  rate  composition  or  number,  without  embellishment  or  addition  in  the  '^''^' 

5  way  of  national  or  other  melodies,  or  whoever  plays,  sings  or  renders  the 

6  "Star  Spangled  Banner",  or  any  part  thereof,  as  dance  music,  as  an  exit 

7  march  or  as  a  part  of  a  medley  of  any  kind,  shall  be  punished  by  a  fine 

8  of  not  more  than  one  hundred  dollars. 

1  Section  10.     No  proprietor,  manager  or  employee  of  a  theatre  or  Discrimination 

2  other  public  place  of  entertainment  or  amusement  shall  make,  or  cause  wf^Hng^unl""' 

3  to  be  made,  any  discrimination  against  any  person  lawfully  wearing  the  s°ta"es°lr''my""^ 

4  uniform  of  the  armv,  nav\',  revenue  cutter  service  or  marine  corps  of  the  ?t'^-, prohibited 

rTT'l'^  Tp^i  •  1*  11  1  '"  places  of 

6  United  htates  because  ot  that  uniiorm,  and  whoever  makes  or  causes  to  amusement, 

6  be  made  such  discrimination  shall  be  punished  by  a  fine  of  not  more  than  i9n,  460. 

7  five  hundred  dollars. 

1  Section  lOA.     Whoever  wears  the  uniform,  or  any  distinctive  part  Exploiting 

2  thereof,  of  the  United  States  army,  navy,  marine  corps,  revenue  cutter  ar"m?™t°. 

3  service,  or  coast  guard,  or  of  the  national  guard,  while  soliciting  alms,  igaJl'lil 

4  or  while  engaged,  for  personal  profit,  in  selling  merchandise  or  taking 

5  orders  for  the  same,  in  seeking  or  receiving  contributions  in  support  of 

6  any  cause,  enterprise  or  undertaking  or  in  soliciting  or  receiving  sub- 

7  scriptions  to  any  book,  paper  or  magazine,  shall  be  punished  by  a  fine 

8  of  not  more  than  one  hundred  dollars,  or  by  imprisonment  for  not  more 

9  than  tliree  months;   provided,  that  this  section  shall  not  apply  to  the 

10  sale  of  property  or  any  other  act  or  transaction  conducted  under  author- 

1 1  ity  of  the  government  of  the  United  States. 

1  Section  11.     Whoever  by  speech  or  by  exhibition,  distribution  or  Promotion  of 

2  promulgation  of  any  written  or  printed  document,  paper  or  pictorial  hlbited^""" 

3  representation  advocates,  advises,  counsels  or  incites  assault  upon  any  '^'^'  '^''  ^  '■ 

4  public  official,  or  the  killing  of  any  person,  or  the  unlawful  destruc- 

5  tion  of  real  or  personal  property,  or  the  overthrow  by  force  or  violence 

6  of  the  government  of  the  commonwealth,  shall  be  punished  by  a  fine  of 

7  not  more  than  one  thousand  dollars  or  by  imprisonment  for  not  more 

8  than  three  years,  or  both;   provided,  that  this  section  shall  not  be  con- 

9  strued  as  reducing  the  penalty  now  imposed  for  the  violation  of  any  law. 

1  Section  12.    Any  person  found  in  the  act  of  violating  any  provision  Arrest  with- 

2  of  the  preceding  section  may  be  arrested  without  a  warrant.  ""''  ^'^"^'"■■ 

1919,  191.  §  2. 
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CHAPTER    265 


CRIMES  AGAINST  THE  PERSON. 


Sect. 
1. 


4. 
5. 


6. 

7. 


10. 
11. 
12. 
13. 
14. 
IS. 

15A. 

16. 
17. 


Murder  defined. 

Punishment  for  murder. 

Murder  in  a  duel  out  of  common- 
wealth. 

Accessory  in  duel. 

Former  conviction,  etc.,  out  of  com- 
monwealth a  bar,  when. 

Engaging  in  duel,  challenging,  etc. 

Accepting  or  carrying  challenge  and 
abetting  a  duel. 

Posting  another  for  not  fighting  duel. 

Prize  fighting. 

Aiding,  advising,  etc.,  prize  fight. 

Leaving  commonwealth  to  fight. 

Boxing  matches  for  reward. 

Manslaughter. 

Mayhem. 

Assault  with  intent  to  murder,  maim, 
etc. 

Assault  and  battery  with  dangerous 
weapon. 

Attempt  to  murder  by  poisoning,  etc. 

Punishment    of    robbery    in    certain 


.Sect. 

18.  Assault  with  intent  to  rob,  etc.,  being 

armed. 

19.  Robbery,  not  being  armed. 

20.  Assault  with  intent  to  rob,  etc.,  not 

being  armed. 

21.  Confining  or  putting  in  fear  a  person 

for  the  purpose  of  stealing,  etc. 

22.  Rape. 

2.3.      Rape  of  child. 

24.  Assault  with  intent  to  commit  rape. 
24A.  Venue. 

25.  Attempt   to  extort  money,   etc.,   by 

threat. 

26.  Kidnapping,  etc. 

27.  Venue. 

28.  Poisoning  food,  medicine,  spring,  etc. 

29.  Assaults  not  before  mentioned. 

30.  Negligence,  etc.,  of  person  having  care 

of  public  conveyance. 

31.  Driver  of  st.ige  coach,  etc.,  leaving 

horses  without  charge,  etc. 

32.  Penalty  for  throwing,  etc.,  of  glass  in 

public  streets,  etc. 

33.  Wearing  of  hat-pins  regulated. 


Murder 
defined. 
1784,69. 
R.  S.  133, 
1858,  154 
§§1-3. 
G.  S.  160, 
§§1-3,7. 
P.  S.  202, 
§§  1-3,  7. 
R.  L.  207,  ! 
16  Gray,  1. 


§  15. 


Section  1.  Murder  committed  with  deliberately  premeditated  malice 
aforethought,  or  with  extreme  atrocity  or  cruelty,  or  in  the  commission 
or  attempted  commission  of  a  crime  punishable  with  death  or  imprison- 
ment for  life,  is  murder  in  the  first  degree.  Murder  which  does  not  appear 
to  be  in  tlie  first  degree  is  murder  in  the  second  degree.  Petit  treason 
shall  be  prosecuted  and  punished  as  murder.  The  degree  of  murder  shall 
be  found  by  the  jury. 


9  .\llen.  585. 
12  Allen,  155. 
118  Mass.  36. 
126  Mass.  253. 


165  Mass.  45. 
174  Mass.  245. 
184  Mass.  255. 
189  Mass.  457. 


219  Mass.  1. 
235  Mass.  562. 
240  Mass.  402. 
255  Mass   304. 


257  Mass.  391. 

263  Mass.  356. 

264  Mass.  94. 

265  Mass.  382. 


Punishment 
for  murder. 

B.  L.  94, 
§§4-0. 

C.  L.  14, 
§§4,5. 
1697,  17. 


Section  2.     Whoever  is  guilty  of  murder  in  the  first  degree  shall  1 

suffer  the  punishment  of  death,  and  whoever  is  guilty  of  murder  in  the  2 

second  degree  shall  be  punished  by  imprisonment  in  the  state  prison  for  3 

life.  4 


1784,  44,  §  1. 
1804,  123,  §  1. 
R.  S.  125,  §  1. 


1858,  154,  §§  4,  5. 
G.  S.  160,  §§4,5. 


P.  S.  202,  §§4.  5. 
R.  L.  207,  §  2. 


Murder  in  a 
duel  out  of 


Section  3.     An  inhabitant  or  resident  of  this  commonwealth  who, 
commonwealth,  by  prcvlous  appointment  or  engagement  made  within  the  same,  fights  a 
'  '  "    duel  outside  its  jurisdiction,  and  in  so  doing  inflicts  a  mortal  wound  upon 
a  person  whereof  he  dies  within  the  commonwealth  siial!  be  guilty  of 
murder  within  this  commonwealth,  and  may  be  indicted,  tried  and  con- 
victed in  the  county  where  the  death  occurs. 


G.  S.  160,  §  9, 
P.  S.  202,  §9. 
R.  L.  207,  §  3, 
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1  Section  4.    An  inhabitant  or  resident  of  this  commonwealth  who,  by  Accessory 

2  previous  appointment  or  engagement  made  within  the  same,  becomes  r.  s"^i25,  §  4. 

3  the  second  of  either  party  in  such  duel  and  is  present  as  a  second  when  p.s.'202.'§ /o.' 

4  a  mortal  wound  is  inflicted  upon  a  person  whereof  he  dies  within  this  ^'  '^-  ^°^'  ^  *■ 

5  commonwealth  shall  be  an  accessory  before  the  fact  to  murder  in  this 

6  commonwealth,  and  may  be  indicted,  tried  and  convicted  in  the  county 

7  where  the  death  occurs. 

1  Section  5.    A  person  indicted  under  either  of  the  two  preceding  sec-  Former  con- 

2  tions  may  plead  a  former  conviction  or  acquittal  of  the  same  crime  in  outoTcom-' 

3  any  other  state  or  country;    and  if  his  plea  is  admitted  or  established,  ba™ wifen'* * 

4  it  shall  be  a  bar  to  all  further  proceedings  against  him  for  the  same  crime  §;  |;  i|q'  \\\^ 

5  within  this  commonwealth. 

p.  S.  202,  §  11.  R.  L.  207,  §  5. 

1  Section  fi.     Whoever  engages  in  a  duel  with  a  deadly  weapon,  al-  fulCXaUeng- 

2  though  no  homicide  ensues,  or  challenges  another  to  fight  such  duel,  or  i'i^ig!.',^  j 

3  sends  or  delivers  a  written  or  verbal  message  purporting  or  intended  to  1728-9, 1.5,  §  1. 

4  be  such  challenge,  although  no  duel  ensues,  shall  be  punished  by  imprison-  1S04!  123,  §  'e. ' 

5  ment  in  the  state  prison  for  not  more  than  twenty  years  or  by  a  fine  of  g.  s.  160',  §  12. 

6  not  more  than  one  thousand  dollars  and  imprisonment  in  jail  for  not  more  r.  l.  207,  |  e"' 

7  than  two  and  one  half  years;    and  shall  be  incapable  of  holding  or  of  }9}|;2l7; 
S  being  elected  or  appointed  to  any  place  of  honor,  profit  or  trust  under  fg^g^-j 

9  the  constitution  or  laws  of  the  commonwealth  for  twenty  years  after  1920!  2. 
10  such  conviction. 

1  Section  7.     Whoever  accepts  or  knowingly  carries  or  delivers  any  Accepting  or 

2  such  challenge  or  message,  whether  a  duel  ensues  or  not,  and  whoe\-er  is  fenge'andabe't- 

3  present  at  the  fighting  of  a  duel  with  deadly  weapons  as  an  aid,  seconfl  or  l8"o^4fii3^'§  7. 

4  surgeon,  or  ad\'ises,  encourages  or  promotes  such  duel,  shall  be  punished  §■  |-  igj  W'z. 

5  by  imprisonment  for  not  more  than  one  year  or  by  a  fine  of  not  more  than  ^  |^  |o?,  §  13. 

6  fi^•e  hundred  dollars;  and  shall  be  incapable,  as  provided  in  the  preceding 

7  section,  for  five  years  after  such  conviction. 

1  Section  S.     Whoever  posts  another,  or  in  writing  or  print  uses  any  Posting  another 

2  reproachful  or  contemptuous  language  to  or  concerning  another,  for  not  dud°°'^    ^  "°^ 

3  fighting  a  duel  or  for  not  sending  or  accepting  a  challenge  shall  be  punished  q.  f.  ilo.  |  li. 

4  by  imprisonment  for  not  more  than  si.x  months  or  by  a  fine  of  not  more  r  lIot'.Vs*' 

5  than  one  hundred  dollars. 

1  Section  9.     Whoever,  except  as  provided  in  sections  thirty-two  to  Prizefighting. 

2  fifty,  inclusive,  of  chapter  one  hundred  and  forty-seven,  by  previous  q.'*!.'  leo.S^is. 

3  appointment  or  arrangement,  engages  in  a  fight  with  another  person  r  l^2ot\'^I' 

4  shall  be  punished  by  imprisonment  in  the  state  prison  for  not  more  j^'^^'^^^q*- 

5  than  ten  years  or  by  a  fine  of  not  more  than  five  thousand  dollars.  240. 

1  Section  10.     Whoever,  except  as  provided  in  sections  thirty-two  to  Aidmg,  advis- 

2  fift\',  inclusive,  of  chapter  one  hundred  and  forty-seven,  is  present  at  fi^glit""' ''™^ 

3  such  fight  as  an  aid,  second  or  surgeon,  or  advises,  encourages  or  promotes  a*l.'  leo.S^ie. 

4  such  fight,  shall  be  punished  by  imprisonment  in  the  state  prison  for  not  ^  l  I07'  Vio 

5  more  than  five  years  or  by  a  fine  of  not  more  than  one  thousand  dollars  }9}|'^|7^'s4g4 

6  and  by  imprisonment  in  jail  for  not  more  than  two  and  one  half  years.       1919',  s!  ' 

1920,  2.  7  Gray.  324. 
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mT^eaith""'        SECTION  11.     An  inhabitant  or  resident  of  this  commonwealth  who,  1 

isi'l'lig,  §  3.     ^y  previous  appointment  or  engagement  made  in  the  same,  leaves  the  2 

p'  I'  20'^'  I  it'  ^^™^  ^^'^  engages  in  a  fight  with  another  person  outside  the  limits  thereof  3 

R.  L.  207,  §  11.  shall  be  punished  by  imprisonment  in  the  state  prison  for  not  more  4 

than  five  years  or  bj-  a  fine  of  not  more  than  five  thousand  dollars.  5 

foTrewSd^"^^^      Section  12.     Whoever,  except  as  provided  in  sections  thirty-two  to  1 

n^h. tof.  §  12.  fi^ty,  inclusive,  of  chapter  one  hundred  and  forty-seven,  engages  in  or  2 

187 Mass. 441.  gi\es  or  promotes  a  public  boxing  match  or  sparring  exhibition,  or  en-  3 

gages  in  a  private  boxing  match  or  sparring  exhibition,  for  which  the  4 

contestants  have  received  or  have  been  promised  any  pecuniary  reward,  5 

,          remuneration  or  consideration  whatsoever,  directly  or  indirectly,  shall  be  6 

punished  by  a  fine  of  not  more  than  two  hundred  dollars  or  by  imprison-  7 

ment  for  not  more  than  three  months,  or  both.  8 

i7l4^'44f§  2"'       Section  13.     Whoever  commits  manslaughter  shall  be  punished  by  1 

liis'  1^4'  1 2'    iniprisonment  in  the  state  prison  for  not  more  than  twenty  years  or  by  2 

R.  s.'  125,'  1 9.    a  fine  of  not  more  than  one  thousand  dollars  and  imprisonment  in  jail  3 

p.'s.'202,'5 18.'  for  not  more  than  two  and  one  half  years.  4 

R.  L.  207,  §  13.  1919,  5.  131  Mass.  423. 

1914.  03.5.  1920.  2.  138  Mass.  165. 

1918,  257,  §  464.  102  Mass.  155. 

Mayhem.             Section  14.     Whocvcr,  with  lualicious  intent  to  maim  or  disfigure,  1 

R°s'  lis'  I  lb  ^^^^  ^^^^  ^^  maims  the  tongue,  puts  out  or  destroys  an  eye,  cuts  or  tears  2 

p'i'w'''  iw'  °^  ^'^  ^^^'  ^'^'t^'  slits  or  mutilates  the  nose  or  lip.  or  cuts  off  or  disables  a  3 

R.  L.  2o''7',  §  14.  limb  or  member,  of  another  person,  and  whoever  is  privy  to  such  intent,  4 

i9i8!257,'§464.  or  is  prcsciit  and  aids  in  the  commission  of  such  crime,  or  whoever,  with  5 

i92o!  2.           intent  to  maim  or  disfigure,  assaults  another  person  with  a  dangerous  6 

133^18^!  571.  weapon,  substance  or  chemical,  and  by  such  assault  disfigures,  cripples  or  7 

inflicts  serious  or  permanent  physical  injury  upon  such  person,  and  who-  8 

ever  is  privy  to  such  intent,  or  is  present  and  aids  in  the  commission  of  9 

such  crime,  shall  be  punished  by  imprisonment  in  the  state  prison  for  not  10 

more  than  twenty  years  or  by  a  fine  of  not  more  than  one  thousand  dollars  1 1 

and  imprisonment  in  jail  for  not  more  than  two  and  one  half  years.  12 

4ten"t  tp"mur-        Section  15.     Whocvcr  assaults  another  with  intent  to  commit  mur-  1 

i78'4™65"§  3*°'  ^^^'  °^  ^^  maim  or  disfigure  his  person  in  any  way  described  in  the  pre-  2 

}i9o'  JS^'  f  ^    ceding  section,  shall  be  punished  bv  imprisonment  in  the  state  prison  3 

1818,  1^4,  so.  ^  *  I'ni'  1  11* 

R.  s.  125,  §  II.  tor  not  more  than  ten  years  or  by  a  fine  ot  not  more  than  one  thousand  4 

p.'s.'202,'§  2"(j.'  dollars  and  imprisonment  in  jail  for  not  more  than  two  and  one  half  5 

R.  L.  207,  §  15.  r, 

1914, 635.         years.  6 

1918,  257,  §  464.  1920,  2.  162  Mass.  495. 

1919,  5.  10  Gray,  11. 

bfttoyt^fh          Section  15 A.     Whoever  commits  assault  and  battery  upon  another  1 


o 


dangerous         by  means  of  a  dangerous  weapon  shall  be  punished  by  imprisonment  in  the 

1927, 187,  §  1.    state  prison  for  not  more  than  ten  years  or  by  a  fine  of  not  more  than  one  3 

thousand  dollars  or  imprisonment  in  jail  for  not  more  than  two  and  one  4 

half  years.  5 

murTfby"           Section  16.     Whoever  attempts  to  commit  murder  by  poisoning,  1 

p||^2°°^°8,  etc.    drowning  or  strangling  another  person,  or  by  any  means  not  consti-  2 

S-  i'  ^^h  f  1--  tuting  an  assault  with  intent  to  commit  murder,  shall  be  punished  by  3 

G.  S.  160,  §  21.   ..  ,.  •(•..!.  1^ 

P.  s.  202.  5  21.  imprisonment  in  the  state  prison  lor  not  more  than  twenty  years  or  by  4 
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5  a  fine  of  not  more  than  one  thousand  dollars  and  imprisonment  in  jail  f^^-  l^l'  ^  '^■ 

6  for  not  more  than  two  and  one  half  years. 

191S,  257,  §  464.  1919,  5.  1920,  2.  170  Mass.  18. 

1  Section  17.     Whoever,    being    armed    with    a    dangerous    weapon,  Punishment  of 

2  assaults  another  and  robs,  steals  and  takes  from  his  person  money  or  tliin^cases"  '^"' 

3  other  property  which  may  be  the  subject  of  larceny,  with  intent  if  re-  r.'I;  JI^;  |  J3, 

4  sisted  to  kill  or  maim  the  person  robbed,  or,  being  so  armed,  wounds  gI^'igo' §22 

5  or  strikes  the  person  robbed,  shall  be  punished  by  imprisonment  in  the  ^  |  ^02.  §  ai 

6  state  prison  for  life  or  for  any  term  of  years. 

1911,84.  11  Allen.  20.  2.5.5  Mass.  304. 

17  Mass.  359.  165  Mass.  133.  257  Mass.  391. 

6  Met.  565. 

1  Section  is.     Whoever,    being    armed    with    a    dangerous    weapon,  Assault  with 

2  assaults  another  witii  intent  to  rob  or  murder  shall  be  punished  by  e'tcTbe'ing"  ' 

3  imprisonment  in  the  state  prison  for  not  more' than  twenty  years.  armed. 

1761-2,  21,  §  1.  1818,  124,  §3.  P.  S.  202.  §  23. 

1784,  52,  §  2.  R.  S.  125,  §  14.  R.  L.  207.  §  18. 

1804,  143,  §  9.  G.  S.  160,  §  23.  8  Gray,  387. 

1  Section  19.     Whoever,  not  being  armed  with  a  dangerous  weapon,  Robbery,  not 

2  by  force  and  violence,  or  by  assault  and  putting  in  fear,  robs,  steals  a'L^i2!"§4. 

3  and  takes  from  the  person  of  another  money  or  other  property  which  [t^'^ll 

4  may  be  the  subject  of  larceny,  shall  be  punished  by  imprisonment  in  }76}l2^'2i'  §i 

5  the  state  prison  for  life  or  for  any  term  of  years. 

1784,  52,  §  2.  P.  S.  202,  §  24.  12  .\llen,  540. 

1804,  143,  §  7.  R.  L.  207,  §  19.  126  Mass.  252. 

R.  S.  125,  §  15.  7  Mass.  242.  264  Mass.  94. 

G.  S.  160,  §  24.  8  Gush.  215.  271  Mass.  99. 

1  Section  20.     Whoever,  not  being  armed  with  a  dangerous  weapon.  Assault  with 

2  assaults  another  with  force  and  violence  and  with  intent  to  rob  or  steal  e'tc™no° being 

3  shall  be  punished  by  imprisonment  in  the  state  prison  for  not  more  than  i804,'*i43,  §  g. 

4  ten  years. 

R.  S.  125,  §  16.  R.  L.  207.  5  20.  14  Gray,  393. 

G.  S.  160,  §  25.  12  Gush.  270.  167  Mass.  434. 

P.  S.  202,  §  25. 

1  Section  21.     Whoever,  with  intent  to  commit  larceny  or  any  felony,  Confining  or 

2  confines,  maims,  injures  or  wounds,  or  attempts  or  threatens  to  kill,  a "peJson  for*'"' 

3  confine,  maim,   injure  or  wound,  or  puts  any  person  in  fear,  for  the  't'e^afing^efc."^ 

4  purpose  of  stealing  from  a  building,  bank,  safe,  vault  or  other  depository  p%®'2^o°2!§26. 
.5  of  money,  bonds  or  other  valuables,  or  by  intimidation,  force  or  threats  R„j|  ^°p  5  21. 

6  compels  or  attempts  to  compel  any  person  to  disclose  or  surrender  the  §"146. 

7  means  of  opening  any  building,  bank,  safe,  vault  or  other  depository  1920,' 2' 

8  of  money,  bonds  or  other  valuables,  or  attempts  to  or  does  break,  burn,  i67Mass:434! 

9  blow  up  or  otherwise  injure  or  destroy  a  safe,  vault  or  other  depository  255  Mass!  304! 
Ill  of  money,  bonds  or  other  valuables  in  any  building  or  place,   shall, 

1 1  whether  he  succeeds  or  fails  in  the  perpetration  of  such  larceny  or  felony, 

12  be  punished  by  imprisonment  in  the  state  prison  for  life  or  for  any  term 

13  of  years. 

1  Section  22.     Whoever  ra\'ishes  and   carnally  knows  a  female   by  Rape- 

2  force  and  against  her  will  shall  be  punished  by  imprisonment  in  the  i697i  is'. 

3  state  prison  for  life  or  for  any  term  of  years. 

1784,68.  1871,55.  R.  L.  207,  §  22.  8  Gray,  489. 

1805,  97,  §1.  P.  S.  202.  §  27.  19  Piclc.  479.  105  Mass.  376. 

R.  S.  125,  5  18.  1886.305.  4  .Met.  354.  110  Mass.  405. 

1852,259,5  2.  ISSS,  .391.  4  Gray,  7.  248  Mass.  482. 

G.  S.  160,  §  26.  1893,  466,  §  1. 
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[Chap.  265. 


Rape  of  child. 
C.  L.  15.  §  17. 
1697.  IS. 
1784.  68. 
1805.  97.  §  1. 
R.  S.  125.  §  18. 
1852.  259,  §  2. 
G.  S.  160.  §  26. 
1871,  55. 


Section  2.3.  Whoever  unlawfully  and  carnally  knows  and  abuses 
a  female  child  under  sixteen  shall  be  punished  by  imprisonment  in 
the  state  prison  for  life  or  for  any  term  of  years,  or,  except  as  other- 
wise provided,  for  any  term  in  any  other  penal  institution  in  the 
commonwealth. 


p.  S.  202.  §  27. 
1886,  305. 
1888,  "91. 


1893.  466,  §  2. 
R.  L.  207.  §  23. 
4  Gray.  7. 


165  Mass.  66. 
170  Mass.  194. 


intenfto"*''  Section  24.     Whocvcr  assaults  a  female  with  intent  to  commit  a  1 

i7S4™6VT3'     ^^P^  ^^^'^  ^^^  punished  by  imprisonment  in  the  state  prison  for  life  or  2 

1805!  97!  1 3.     for  any  term  of  years  or  by  a  fine  of  not  more  than  one  thousand  dollars  3 

R.  s.'  125,  §  19.  and  imprisonment  in  jail  for  not  more  than  two  and  one  half  years.  4 

G.  S.  160.  §  27.  1918.  257,  §  464.  143  Mass.  32. 

P.  S.  202.  §  28.  1919.  5.  162  Mass.  466. 

R.  L.  207,  §  24.  1920.  2.  165  Mass.  66. 

1914.635.  116  Mass.  346. 


Venue. 
1923.  339. 


Section  24A.     If,  in  connection  with  the  alleged  commission  of  a  1 

crime  described  in  section  twenty-two,  twenty-three  or  twenty-four,  the  2 

female  against  whom  said  crime  is  alleged  to  have  been  committed  has  3 

been  conveyed  from  one  county  or  judicial  district  into  another,  said  4 

crime  may  be  alleged  to  have  been  committed,  and  may  be  prosecuted  and  5 

punished,  in  the  county  or  judicial  district  where  committed  or. from  6 

which  such  female  was  so  conveyed.  7 


Attempt  to 
extort  money, 
etc.,  by  threat. 
R.  S.  125,  §  17 
1853,  412. 
G.  S.  160,  §  28 
P.  S.  202.  §  29. 
R.  L.  207,  §  25 
1914,  635. 

1918.  257, 
§464. 

1919.  5. 

1920.  2. 

12  Ciish.  84. 
12  Allen.  449. 
101  Mass.  27. 


Section  25.     Whoever,  verbally  or  by  a  written  or  printed  communi-  1 

cation,  maliciously  threatens  to  accuse  another  of  a  crime  or  offence,  or  2 

by  such  communication  maliciously  threatens  an  injury  to  the  person  or  3 

property  of  another,  with  intent  thereby  to  extort  money  or  any  pecuniary  4 

advantage,  or  with  intent  to  compel  the  person  so  threatened  to  do  any  5 

act  against  his  will,  shall  be  punished  by  imprisonment  in  the  state  prison  6 

for  not  more  than  fifteen  years,  or  in  the  house  of  correction  for  not  more  7 

than  two  and  one  half  years,  or  by  a  fine  of  not  more  than  five  thousand  8 

dollars,  or  both.  9 


106  M.ass.  1. 
108  Mass.  15, 
307,488. 

121  Mass.  57. 

122  Mass.  19. 


128  Mass.  55. 
130  Mass.  59. 
145  Mass.  181. 
148  Mass.  27. 
163  Mass.  291. 


240  Mass.  264. 
252  Mass.  465. 
264  Mass.  221. 
269  Mass.  598. 


Kidnapping, 

etc. 

B.  L.  94.  §  10. 

C.  L.  15.  §  10. 
1784.  72.  §  10. 
1787.48.  §  1. 
R.  S.  125,  §  20. 
G.  S.  160,  §  30. 
P.  S.  202,  §  30. 
1901,428. 

R.  L.  207,  S  26. 
1931,  426.  §  43. 
12  Met.  56. 
5  Allen,  518. 
255  Mass.  144. 


Section  26.  Whoever,  without  lawful  authority,  forcibly  or  secretly 
confines  or  imprisons  another  person  within  this  commonwealth  against 
his  will,  or  forcibly  carries  or  sends  such  person  out  of  this  commonwealth, 
or  forcibly  seizes  and  confines  or  inveigles  or  kidnaps  another  person,  with 
intent  either  to  cause  him  to  be  secretly  confined  or  imprisoned  in  this 
commonwealth  against  his  will,  or  to  cause  him  to  be  sent  out  of  this 
commonwealth  against  his  will  or  in  any  way  held  to  service  against  his 
will,  shall  be  punished  by  imprisonment  in  the  state  prison  for  not  more  8 
than  ten  years  or  by  a  fine  of  not  more  than  one  thousand  dollars  and  9 
imprisonment  in  jail  for  not  more  than  two  years.  Whoever  commits  10 
any  offence  described  in  this  section  with  the  intent  to  extort  money  or  11 
other  valuable  thing  thereby  shall  be  punished  by  imprisonment  in  the  12 
state  prison  for  not  more  than  twenty-fi\e  years.  13 


R*s™i25,  §  21.  Section  27.  A  crime  described  in  the  preceding  section  may  be  tried  1 
p'  i'  202  §  3i'  '"  the  county  where  committed  or  in  any  county  in  or  to  which  the  person  2 
R.  L.  207!5  27;  so  scized,  inveigled  or  kidnapped  is  confined,  held,  carried  or  brought;     3 
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4  and  upon  the  trial  of  any  such  crime,  the  consent  thereto  of  the  person 

5  so  seized,  inveigled,  kidnapped  or  confined  shall  not  be  a  defence  unless 

6  the  jury  finds  that  such  consent  was  not  obtained  by  fraud  or  extorted 

7  by  duress  or  threats. 

1  Section  2S.     Whoever  mingles  poison  with  food,  drink  or  medicine  Poisoning  food, 

2  with  intent  to  kill  or  injure  another  person,  or  wilfully  poisons  any  spring,  ^rfngTt'c. 

3  well  or  reservoir  of  water  with  such  intent,  shall  lie  punished  by  imprison-  §  |'  }go'  |  H' 

4  ment  in  the  state  prison  for  life  or  for  any  term  of  years. 

p.  S.  202.  §  32.  9  Allen.  271.  140  Mass.  443. 

R.  L.  207,  §  28.  lOS  Mass.  487. 

1  Section  29.     Whoever  assaults  another  with  intent  to  commit  a  felony  Assaults  not 

2  shall,  if  the  punishment  of  such  assault  is  not  hereinbefore  provided,  be  mt-ntfoned. 

3  punished  by  imprisonment  in  the  state  prison  for  not  more  than  ten  §;  i' igo' |  Is' 

4  years  or  by  a  fine  of  not  more  than  one  thousand  dollars  and  imprison-  ^  'J;  -°^^  5  3| 

5  ment  in  jail  for  not  more  than  two  and  one  half  years. 

1914,  635.  191S,  257,  §  464.  1919,  5.  1920,  2. 

1  Section  30.     Whoever,  having  the  management  or  control  of  or  over  Negligence. 

2  a  steamboat  or  other  public  con\e.\ance  used  for  the  common  carriage  son 'h°avmg'care 

3  of  persons,  is  guilty  of  gross  negligence  in  or  relative  to  the  management  ?on'v"eyance. 

4  or  control  of  such  steamboat  or  other  public  conveyance,  while  being  so  q^^'  *lo  §  35 

5  used  for  the  common  carriage  of  persons,  shall  be  punished  by  a  fine  of  r  1 1^'  \|V 

6  not  more  than  five  thousand  dollars  or  by  imprisonment  in  jail  for  not  ion"  ess.' 

7  more  than  two  and  one  half  years. 

1918,  257,  §  464.  1919,  5.  1920,  2. 

1  Section  31.     A  driver  of  a  vehicle  for  the  conveyance  of  passengers  Driver  of  stage 

2  for  hire,  who,  when  a  passenger  is  within  or  upon  such  vehicle,  leaves  the  fe°av^i'ng''hor'se8 

3  horses  thereof  without  a  sukable  person  to  take  the  charge  and  guidance  dJarge.'etc. 

4  of  them,  or  without  fastening  them  in  a  safe  and  prudent  manner,  shall  ^ -|'  51  "^  ^ 

5  be  punished  by  imprisonment  for  not  more  than  two  months  or  by  a  fine  p|  ao^/ss^' 

6  of  not  more  than  fifty  dollars. 

R.  L.  207,  §  31. 

1  Section  32.     Whoever  throws  or  drops  glass  on  a  public  way,  or  on  or  Penalty  for 

2  near  a  bathing  beach,  or  on  a  public  way,  sidewalk  or  reservation  in  the  of Tiassfn""'' 

3  immediate  neighborhood  of  a  bathing  beach,  shall  be  punished  by  a  fine  of  ^u^'"  ''"^*^' 

4  not  more  than  fifty  dollars,  or  by  imprisonment  for  not  more  than  one  \l\f  jj*- 

5  month. 

1  Section  33.     Whoever  wears  in  public  a  hat-pin  protruding  more  than  wearing  of 

2  one  half  inch  beyond  the  crown  of  the  hat,  unless  the  point  thereof  is  regXtld. 

3  so  protected  as  to  be  incapable  of  causing  injury  to  others,  shall  be  i^^^'^se- 

4  punished  by  a  fine  of  not  more  than  one  hundred  dollars. 
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CHAPTER    266. 

CRIMES  AGAINST  PROPERTY. 


Sect. 
1. 


3. 
4. 


5. 


7. 

8. 

9. 
10. 
H. 

12. 


13. 

14. 

15. 
16. 

17. 


18. 

19. 

20. 
21. 

22. 

23. 

24. 
25. 
26. 
27. 

27A 

28. 


29. 
30. 


Burning  dwelling  house,  etc. 
Burning  in  night  time. 
Burning  in  day  time. 
Burning  of   building  of   less  value 
than  one  thousand   dollars,  etc., 
or  bridge,  ship,  etc. 
Burning  of  wood,  fence,  corn,  grain, 

tree,  soil,  etc. 
Wife  liable  for  burning  property  of 

husljand. 
Wanton   or  reckless  injury   or   de- 
struction of  woods  by  fire. 

Negligence  in  cases  of  fires. 

Same  subject. 

Burning  insured  property. 

Injury,  etc.,  to  fire  alarm,  apparatus, 
etc.,  before  fire. 

Injury,  etc..  to  fire  alarm,  apparatus, 
etc.,  preventing  alarm  or  extinc- 
tion of  fire  during  fire. 

Injuring  fire  engines. 

Burglary,  being  armed  or  making  an 
assault. 

Burglary,  not  being  armed,  etc. 

Breaking,  in  night  time,  building  or 
ship. 

Entering,  in  night  time,  without 
breaking,  or  breaking,  etc.,  in  day 
time. 

Entering  dwelling  house  in  night 
time  or  breaking,  etc.,  without 
putting  in  fear,  in  day  time. 

Breaking  and  entering  railroad  car, 
etc. 

Stealing  in  building,  ship,  etc. 

Refusal  to  deliver  stolen  property, 
etc. 

Detention  of  persons  unlawfully  en- 
tering places  where  poultry  is 
kept.     Penalty. 

Embezzling,  etc.,  of  property  at  a 
fire  to  be  deemed  larceny. 

Stealing  at  a  fire. 

Larceny  from  the  person. 

Subjects  of  larceny. 

Penalty  for  stealing  tools  of  contrac- 
tors, builders,  etc. 
,  Removing    or    concealing    automo- 
biles to  defraud  insurers. 

Theft  or  concealment  of  motor  vehi- 
cles, etc.  Operation  without  au- 
thority of  owner  after  suspension, 
etc.,  of  license.     Penalty. 

Disposition  of  prosecutions  under 
§§  27-\  and  28. 

Larceny,  etc. 


Sect. 
31. 
32. 

33. 

34. 
35. 
36. 

37. 

38. 

38A. 
39. 
40. 
41. 

42. 

43. 

44. 

45. 
46. 
47. 


48. 
49. 
50. 
51. 
52. 
53. 

53A 

54. 

55. 

56. 
57. 
58. 

59. 
60. 
61. 


Fraudulently  obtaining  signature. 
Fraudulent  conversion  of  property 

by  captain  of  vessel. 
False  pretences  to  constitute  larceny 

in  certain  cases. 
Same  subject. 

Limitation  of  §§  30,  31  and  34. 
Persons    obtaining    credit    by    false 
pretences  to  be  guilty  of  larceny. 
Drawmg    and    uttering    fraudulent 

checks,  drafts  and  orders. 
Wrongful    detention   of   money    by 
carriers  and  their  employees. 

Misuse  of  construction  loans. 

Larceny  and  destruction  of  wills. 

Common  and  notorious  thief. 

Second  conviction  of  larceny  of  a  bi- 
cycle. 

Larceny  of  paper  designed  for  bank 
bills,  etc. 

Printer,  etc.,  retaining  such  paper, 
etc.,  with  intent  to  pass,  etc. 

Larceny  of  things  annexed  to  the 
realty. 

Same  subject. 

Larceny  of  beast  or  bird. 

Penalty  for  wrongfully  removing  col- 
lar from  or  stealing  or  poisoning  a 
dog. 

Officer  making  arrest  to  secure,  etc., 
goods  stolen. 

Making,  holding,  using,  etc.,  bur- 
glarious instrument. 

Fraud  or  embezzlement  by  employee 
in  treasury. 

Fraud  or  embezzlement  by  city, 
town  or  county  officer. 

Fraud  or  embezzlement  by  bank 
officer,  employee,  etc. 

Evidence  in  fraud  or  embezzlement 
by  accomplice  of  officer  or  em- 
ployee of  bank,  etc. 

Certain  crimes  relating  to  banks  and 
banking. 

Penalty  for  receiving  deposits  by  in- 
solvent banks,  etc. 

Embezzlement  by  hquidating  agent, 
receiver,  etc. 

Embezzlement  by  broker,  etc. 

Embezzlement  by  trustee,  etc. 

Embezzlement  from  voluntary  asso- 
ciation. 

Same  subject. 

Buying  or  receiving  stolen  goods. 

Effect  of  restitution  of  stolen  prop- 
erty bought,  etc. 
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Sect. 

62.  Common  receiver  of  stolen  goods. 

63.  Unlawful  taking,  etc.,  of  boats,  cer- 

tain vehicles  and  animals. 

64.  Fraudulent    hiring    of    horses,    car- 

riages, automobiles,  etc. 

65.  Unauthorized  issue  of  stock. 

66.  Fraudulent  issue  of  stock,  etc. 

67.  False  entry,  etc.,  in  book  of  corpo- 

ration. 

68.  Books  of  corporation  as  evidence. 

69.  Unlawful  use  of  insignia. 

70.  Same  subject. 

71.  Fraudulent  use  of  names,  etc. 

72.  Certain  publications  forbidden,  etc. 

73.  Obtaining    goods    under    false    pre- 

tence of  carrying  on  business. 

74.  Fraudulent  use  of  credit  of  corpo- 

ration. 

75.  Obtaining  property  by  trick,  etc. 

76.  Gross  fraud,  etc.,  at  common  law. 

77.  Sale  of  certain  articles  as  sterling  and 

coin  silver. 

78.  False  marking  of  articles  made  of 

gold,  etc.,  prohibited. 

79.  False  representation  of  imitations  of 

fur  prohibited. 

80.  Conveying  encumbered  land   with- 

out notice. 

81.  Selling  attached  land  without  notice. 

82.  Concealing     mortgaged,     or     using 

rented,  etc.,  personal  property  as 
container,  etc.,  for  illegal  sale  of 
liquor. 

83.  Sale  by  mortgagor  without  consent 

of  mortgagee. 

84.  Sale   by    hirer,   etc.,    of   personalty 

without  consent. 

85.  Sale,  etc.,  of  collateral  security  be- 

fore debt  due,  etc. 

86.  Buying,  etc.,  hired  property,  etc. 

87.  Sale,    etc.,    of   personalty    held    on 

conditional  sale. 

88.  Consignee,  etc.,  fraudulently  depos- 

iting or  pledging  property,  etc. 

89.  Falsely    pretending    to    hold    a   de- 

gree, etc.,  or  granting  degrees 
without  authority.  Use  of  word 
"university"  or  "college". 

90.  Falsely  claiming  endorsement,  etc. 

91.  Untrue    and    misleading    advertise- 

ments prohibited. 

92.  Publishing  of   false   or  exaggerated 

statements  prohibited,  etc. 

93.  Obtaining  or  giving  false  pedigree 

of  animals. 

94.  Malicious  destruction  of  boundary 

monument,  milestone,  etc. 

95.  Mahcious   destruction   of   historical 

monument. 

96.  Defacing,  etc.,  building  of  the  com- 

monwealth. 

97.  Defacing  building  of  county. 

98.  Wilful  injury,  etc.,  to  schoolhouse, 

church,  etc.,  or  furniture,  etc. 


Sect. 
99.      Defacement  of  books,  etc.,  of  libra- 
ries. 

100.  Detention  of  books  of  libraries. 

101.  Malicious  explosion. 

102.  Throwing  explosives  into  buildings 

or  placing  on  railways,  etc. 
102.4.  Possession  of  infernal  machine.    No- 
tice of  seizure. 

103.  Throwing   oil    of   vitriol,    coal    tar, 

etc. 

104.  Injury  to  building. 

105.  Pulling  down  stone  walls  or  fences. 

106.  Injury,   etc.,   to  ice  taken   as  mer- 

chandise. 

107.  Injury,  etc.,  to  bridge,  etc. 

108.  Destroying  vessel  to  defraud  owner 

or  insurer. 

109.  Fitting  out  vessel  with  intent  to  de- 

stroy it,  etc. 

110.  False  invoice,  etc.,  of  cargo  to  de- 

fraud insurer,  etc. 

111.  False  protest,  etc. 

111.4.  Fraudulent  claims  under  policies  of 
fire  insurance. 

112.  Malicious  killing,  etc.,  of  cattle. 

113.  Cutting  timber,  wood,  shrubs,  etc., 

on  land  of  another. 

114.  Malicious  injuries  to  trees,   fences, 

etc. 

115.  Trespass  in  orchard,  garden,  etc. 

116.  Picking  of  berries,  etc.,  by  unnatu- 

ralized foreign  born  persons  in 
Barnstable  and  Plymouth  coun- 
ties restricted. 

117.  Entering  orchard,  etc.,  with  intent, 

etc. 
lis.      Suffering    animals    to    trespass    on 
land. 

119.  Transportation     of     injurious     in- 

sects. 

120.  Trespass   on    buildings,    boats,    im- 

proved or  enclosed  land,  wharves, 
etc.,  after  being  forbidden.  Ar- 
rest. 

121.  Entry  on  land  with  firearms. 

122.  Defacement  of  notice  against  tres- 

passers. 

123.  Trespassing    upon    land    of    certain 

institutions. 

124.  Malicious  injury  to  legal  notice. 

125.  Malicious  injury  to  show  bill,  etc. 

126.  Defacing  natural  scenery. 

127.  Malicious  or  wanton  injuries  to  per- 

sonal property. 

128.  Defacing  milk  cans. 

129.  Injury  to  property  at  state  prison  or 

state  prison  colony. 

130.  Injury  to  property  at  other  penal 

institutions. 

131.  Arrest  and  detention  without  war- 

rant of  trespasser  on  Sunday. 

132.  Killing  or  frightening  pigeons. 

133.  Injury,  etc.,  to  property  of  Humane 

Society. 
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Sect. 
134. 


135. 
136. 


Setting  fire  to  coal  pit,  etc.,  on  wood- 
land in  New  Bedford,  etc.,  be- 
tween March  and  October. 

Mooring  vessel,  etc.,  to  a  buoy,  etc. 

Injuiy,  etc.,  to  baggage  by  hack- 
man,  etc. 


Sect. 
137. 
13S. 
139. 


Raising  water  so  as  to  injure  mill. 
Injury  to  dam,  reservoir,  etc. 
Defacing,  etc.,  serial  numbers,  etc., 

of  motor  vehicles,  etc.,  wrongfully. 

Possession.     Sale,  etc. 


Burning  dwell- 
ing house,  etc. 
C.  L.  52,  §  1. 
1705-6,  9. 
1784,  58, 
§§1,2. 
1804,  131, 
§§1.2. 
1830,  72,  §  1. 


Section  1.  Whoever  wilftilly  and  maliciously  burns  the  dwelHng 
house  of  another  or  a  building  adjoining  such  dwelling  house,  or  wilfully 
and  maliciously  sets  fire  to  a  building  by  the  burning  whereof  such 
dwelling  house  is  burned,  shall  be  punished  by  imprisonment  in  the  state 
prison  for  any  term  of  years  not  to  exceed  twenty. 

R.  S.  126,  §§  1,  2.  P.  S.  203,  §1.  lOCush.  478. 

1852,  259,  §  3.  R.  L.  208,  §  1.  110  Mass.  403. 

G.  S   161,  §  1.  19.30,  382.  131  Mass.  421. 

1871,  76.  3  Gush.  625. 


150  Mass.  332. 

151  Mass.  491. 
264  Mass.  378. 


Burning  in 
night  time. 
C.  L.  52,  §  1. 
1705-6,  9. 
1784,  58,  §  2 
1804,  131 
R.  S.  126, 
G.  S.  161, 
1871,  76. 
P.  S.  203,  §  2. 
R.  L.  208,  §  2. 
10  Cush.  480. 
2  Allen,  159. 
134  Mass.  527. 
172  Mass.  187. 
264  Mass.  378. 


§3. 
§2. 


Section  2.     Whoever  wilfully  and  maliciously  burns  in  the  night  1 

time  a  meeting  house,  church,  court  house,  town  house,  college,  academy,  2 

jail  or  other  building,  which  has  been  erected  for  public  use,  or  a  banking  3 

house,  warehouse,  store,  manufactory  or  mill  of  another  being  with  the  4 

property  therein  of  the  value  of  one  thousand  dollars,  or  a  barn,  stable,  5 

shop  or  office  of  another  within  the  curtilage  of  a  dwelling  house,  or  any  6 

other  building  by  the  burning  whereof  any  building  mentioned  in  this  7 

section  is  burned  in  the  night  time,  shall  be  punished  by  imprisonment  8 

in  the  state  prison  for  life  or  for  any  term  of  years.  9 


Burning  in 
day  time. 
C.  L.  52.  §  1. 
1705-6.  9. 
1784.  58,  §  2. 
1804,  131,  §  3. 
R.  S.  126,  §  4. 


Section  3.     Whoever  wilfully  and  maliciously  burns  in  the  day  time  1 

a  building,  the  burning  of  which  in  the  night  time  might  be  punished  under  2 

the  preceding  section,  shall  be  punished  by  imprisonment  in  the  state  3 

prison  for  not  more  than  ten  years.  4 

G.  S.  161,  §3.  P.  S.  203,  §3.  R.  L.  208,  §  3.  264  Mass.  378. 


Burning  of 
building  of  le:3 
value  than  one 
thousand 
dollars,  etc., 
or  bridge,  ship, 
etc. 

C.  L.  52,  §  1. 
1705-6,  9. 


Section  4.     Whoever  wilfully  and  maliciously  burns  a  banking  house,  1 

warehouse,  store,  manufactory,  mill,  barn,  stable,  shop,  office,  outhouse  2 

or  other  building  of  another,  which  is  not  described  in  section  two,  or  a  3 

bridge,  lock,  dam,  flume,  ship  or  vessel  of  another,  shall  be  punished  by  4 

imprisonment  in  the  state  prison  for  not  more  than  ten  years.  5 


1784,  58,  §  2. 
1804,  131,  §  3. 
R.  S.  126,  §  5. 
G.  S.  161,  §  4. 


P.  S.  203,  §  4. 
R.  L.  208,  §  4. 
1  Met.  258. 


1  Gray,  493. 
15  Gray,  480. 
150  Mass.  332. 


151  Mass.  491. 
167  Mass.  420. 
264  Mass.  378. 


Burning  of 
wood,  fence, 
corn,  grain, 
tree,  soil,  etc. 
C.  L.  51,  §  2; 
52,  §  1. 
1705-6.  9. 
1784,  58, 
§§3,4. 

1804,  131,  §  4. 
R.  S.  126,  §  6. 
G.S.  161,  §  5. 
P.  S.  203,  §  5. 
R.  L.  208,  §  5. 
264  Mass.  378. 


Section  5.  Whoever  wilfully  and  maliciously  burns  or  otherwise  de- 
stroys or  injures  a  pile  or  parcel  of  wood,  boards,  timber  or  other  lumber, 
or  any  fence,  bars  or  gate,  or  a  stack  of  grain,  hay  or  other  vegetable 
product,  or  any  vegetable  product  severed  from  the  soil  and  not  stacked, 
or  any  standing  tree,  grain,  grass  or  other  standing  product  of  the  soil, 
or  the  soil  itself,  of  another,  shall  be  punished  by  imprisonment  in  the 
state  prison  for  not  more  than  five  years  or  by  a  fine  of  not  more  than  five 
hundred  dollars  and  imprisonment  in  jail  for  not  more  than  one  year. 


burning  pro'"        SECTION  6.    The  preceding  sections  shall  apply  to  a  married  woman  1 

ba'nd"'  ''"^'       ^'^^°  commits  any  of  the  crimes  therein  described,  although  the  property  2 

R.  s.126,  §  7.    burned  or  set  fire  to  belongs  partly  or  wholly  to  her  husband.  3 

G.  S.  161.  §  6.  *P.  S.  203,  §  6.  R.  L.  208,  §  6. 


Chap.  266.]  crimes  ag.\inst  property.  3117 

1  Section  7.     Whoever  by  wantonly  or  recklessly  setting  fire  to  any  wanton  or 

2  material,  or  by  increasing  a  fire  already  set,  causes  injury  to,  or  the  de-  ordeltructro? 

3  struction  of,  any  growing  or  standing  wood  of  another  shall  be  punished  gre*""'^^  ''^ 

4  by  a  fine  of  not  more  than  one  hundred  dollars  or  by  imprisonment  for  j^^^'  20I'  §  7 

5  not  more  than  six  months. 

1912.  419,  §  1. 

1  Section  8.     Whoever  wilfully  or  without  reasonable  care  sets  or  Negligence 

2  increases  a  fire  upon  land  of  another  whereby  the  property  of  another  is  al-e's^^^^"' 

3  injured,  or  whoever  negligently  or  wilfully  sutlers  any  fire  upon  his  own  J^*®'.  los,  |  s. 

4  land  to  extend  beyond  the  limits  thereof,  whereby  the  woods  or  property  '^'^^  *i^'  5  2. 

5  of  another  are  injured,  shall  be  punished  by  a  fine  of  not  more  than  two 

6  hundred  and  fifty  dollars. 

1  Section  9.     Whoever,  in  a  town  which  accepts  this  section  or  has  sanie  subject. 

2  accepted  corresponding  provisions  of  earlier  laws,  sets  a  fire  on  land  §h.'9.^^' 

3  which  is  not  owned  or  controlled  by  him  and  before  leaving  the  same  ^-  ^-  ^*'®'  ^  ^' 

4  neglects  to  entirely  extinguish  such  fire,  or  whoever  wilfully  or  negli- 

5  gently  sets  a  fire  on  land  which  is  not  owned  or  controlled  by  him  whereby 

6  property  is  endangered  or  injured,  or  whoever  wilfully  or  negligently 

7  suffers  a  fire  upon  his  own  land  to  escape  beyond  the  limits 'thereof  to 

8  the  injury  of  another,  shall  be  punished  by  a  fine  of  not  more  than  one 

9  hundred  dollars  or  by  imprisonment  in  jail  for  not  more  than  one  month, 

10  or  both,  and  shall  also  be  liable  for  all  damages  caused  thereby.    Such 

11  fine  shall  be  equally  divided  between  the  complainant  and  the  town. 

12  This  section  shall  not  apply  to  cities. 

1  Section  10.     Whoever,  with  intent  to  injure   the  insurer,  burns  a  Burning  in- 

2  building  or  any  goods,  wares,  merchandise  or  other  chattels  belonging  to  r^I.  i2'6^"i.' 

3  himself  or  another,  and  which  are  at  the  time  insured  against  loss  or  p.|  oos.'lv.' 

4  damage  by  fire,  shall  be  punished  by  imprisonment  in  the  state  prison  fi4\ia*ss!  272°' 

5  for  not  more  than  twenty  years. 

131  Mass.  421.  177  Mass.  267.  196  Mass.  342.  264  Mass.  368. 

155  Mass.  68.  184  Mass.  484.  238  Mass.  250. 

1  Section  11.    Whoever,  within  twenty-four  hours  prior  to  the  burn-  injury,  etc.. 

2  ing  of  a  building  or  other  property,  wilfully,  intentionally  and  without  apparatus™tc., 

3  right  cuts  or  removes  a  bell  rope  or  a  wire  or  conduit  connected  with  a  ilsj^^!'!  i. 

4  fire  alarm  signal  system  or  injures  or  disables  any  fire  alarm  signal  box  pfoos'll 
.5  or  any  part  of  such  system  in  the  vicinity  of  such  building  or  property,  fajg  Ijf  ^  ''■ 

6  or  cuts,  injures  or  destroys  an  engine,  hose  or  other  fire  apparatus  in  §  447. 

7  said  vicinity  shall  be  punished  by  a  fine  of  not  more  than  five  hundred  1920!  2. 

8  dollars  or  by  imprisonment  for  not  more  than  two  years. 

1  Section  12.     Whoever,  during  the  burning  of  a  building  or  other  injury,  etc.. 

2  property,  wilfully  and  maliciously  cuts  or  removes  a  bell  rope  or  a  wire  apparatus'i'etc., 

3  or  conduit  connected  with  a  fire  alarm  signal  system  or  injures  or  disables  afarm"" «- 

4  any  fire  alarm  signal  box  or  any  part  of  such  system  in  the  vicinity  of  duHn'S'fi?'.^^^ 

5  such  building  or  property,  or  otherwise  prevents  an  alarm  being  given,  g'|'i|i'||' 

6  or  whoever  cuts,  injures  or  destroys  an  engine,  hose  or  other  fire  appara-  P-  s.  203.'  §  9.^ 

7  tus,  in  said  vicinity,  or  otherwise  wilfully  and  maliciously  prevents  or  i9i8;257,' 

8  obstructs  the  extinction  of  a  fire  shall  be  punished  by  imprisonment  in  1919^5. 

9  the  state  prison  for  not  more  than  seven  years  or  in  jail  for  not  more  '^"°'  ^ 

10  than  two  and  one  half  years  or  liy  a  fine  of  not  more  than  one  thousand 

11  dollars. 
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enpJifs*  ^"^^  Section  13.   Whoever  wantonly  or  maliciously  injures  a  fire  engine  or  1 

R°s'  is'  §  23.    other  fire  apparatus  shall  be  punished  by  a  fine  of  not  more  than  five  2 

p'si-'lit    l^uiitlred  dollars  or  by  imprisonment  for  not  more  than  two  years,  and  3 

R.  L.  208,  §  13.  shall  be  further  ordered  to  recognize  with  sufficient  surety  or  sureties  4 

§  449.  "^  '         for  his  good  behavior  during  such  term  as  the  court  shall  order.  5 

1919,  5.  1920,  2. 

be'Sigamed  SECTION  14.     Whoever  breaks  and  enters  a  dwelling  house  in  the  1 

or  making         night  time,  with  intent  to  commit  a  felonv,  or  whoever,  after  having  2 

an  assault.  i        •   i  ,     •  i  i  i       i        ii"-  i  •         i 

ifiq2-s"'is  \  4  ^ritered  with  such  intent,  breaks  such  dwelling  house  in  the  night  time,  3 

1715-16, 1.     '  any  person  being  then  lawfully  therein,  and  the  offender  being  armed  4 

16,  §  2. '  with  a  dangerous  weapon  at  the  time  of  such  breaking  or  entry,  or  so  5 

isoliioi,  51-    arming  himself  in  such  house,  or  making  an  actual  assault  on  a  person  6 

1839',  127'.  ^  ^'    lawfully  therein,  shall  be  punished  by  imprisonment  in  the  state  prison  7 

mT  76^'  ^  ^°'  ^^^  ^^^^  °^  ^^^  ^'^y  term  of  not  less  than  ten  years.  8 

p.  S.  203.  §  10.  R.  L.  20s.  §  14.  22  Pick.  1. 

188S,  135,  §  1.  1  Mass.  476.  105  Mass.  588. 

beinga'rmed,*        SECTION  15.     Wliocvcr  brcaks  and  enters  a  dwelling  hou.se  in  the  1 

c'^L  13     1      night  time,  with  the  intent  mentioned  in  the  preceding  section,  or,  hav-  2 

1692-3,  is,  §4.  ing  entered  with  such  intent,  breaks  such  dwelling  house  in  the  night  3 

1769-70]  ■        time,  theoffender  not  being  armed,  nor  arming  himself  in  such  hou.se,  4 

1784, 48.  with  a  dangerous  weapon,  nor  making  an  assault  upon  a  person  law^'ully  5 

i83o!  72f'§  2^'    therein,  shall  be  punished  by  imprisonment  in  the  state  prison  for  not  6 

G  i'leiili?;    niore  than  twenty  years  and,  if  he  shall  have  been  previously  convicted  7 

fssi'  I35'  I  ■'^'  °^  ^"'"^  crime  named  in  this  or  the  preceding  section,  for  not  less  than  five  8 

R.  l!  208',  §  15.  years.  9 

4  Met.  357. 

n4'ht'ti'^'e!°  Section  16.    Whoever,  in  the  night  time,  breaks  and  enters  a  build-  1 

shii'''"^"'^        ing,  ship  or  vessel,  with  intent  to  commit  a  felony,  shall  be  punished  by  2 

c.  L.  204,  §  3.    imprisonment  in  the  state  prison  for  not  more  than  twenty  years.  3 

1692-3,  IS.  §  4.  1851,  156,  §  1.  20  Pick.  356.  108  Mass.  1. 

1804,  143,  §4.  G.  S.  161.  §12.  3  Met.  316.  130  Mass.  45. 

R.S.  126,  §11.  P.  .S,  203,  §  12.  6  Met.  236.  135  Masa.  540. 

1839,31.  R.  L.  208,  §16.  12  Met.  240. 

^ghTtime',"  Section  17.     Whoever,  in  the  night  time,  enters  without  breaking,  1 

breaking  or      "r  breaks  and  enters  in  the  day  time,  a  building,  ship  or  vessel,  with  2 

breaking,  etc.,    intent  to  commit  a  felony,  the  owner  or  any  other  person  lawfuUv  therein  3 

in  day  time.  .      .  ■       <>  i      n  i  •   i       i  i        •  •  •         , 

c.  L.  204,  §  3.    being  put  in  tear,  shall  be  punished  by  imprisonment  in  the  state  prison  4 

1784, 66,  §'8.  '  for  not  more  than  ten  years.  5 

1804,  143,  §  5.  1851,  156.  §  2.  P.  S.  203,  §  13. 

R.  S.  120,  §  12.  G.  S.  161,  §13.  R.  L.  208,  §17. 

dwemn"g^house       Section  IS.     Whoever,  in  the  night  time,  enters  a  dwelling  house  1 

OT  breaking''     without  breaking,  or  breaks  and  enters  in  the  day  time  a  building,  ship  2 

''uMin''in°f'ear   ^^  vcsscl,  with  intent  to  commit  a  felony,  no  person  lawfully  therein  3 

V'-^^^g}"fk  '  being  put  in  fear,  shall  be  punished  by  imprisonment  in  the  state  prison  4 

1805!  loi,  §  4.    for  not  more  than  ten  ■shears  or  bv  a  fine  of  not  more  than  five  hundred  5 

RSI  ''fi    61"^  •  •  ...' 

issi',  iSe!  §  3. '  dollars  and  imprisonment  in  jail  for  not  more  than  two  years.  6 

G.  S.  161,  §  14.  P.  S.  203.  §15.  122  Mass.  454. 

1869,  386.  R.  L.  208,  §  IS.  210  Mass.  443. 

fntCTiig^raii?         SECTION  19.     Whoever  breaks  and  enters,  or  enters  in  the  night  time  1 

1874  ^o-  3*72     ■^^'ithout  breaking,  a  railroad  car,  with  intent  to  commit  a  felony,  shall  be  2 

|,i|8.    '      '    punished  by  imprisonment  in  the  state  prison  for  not  more  than  ten  years  3 

R.  L.  208,  §  19.  or  by  a  fine  of  not  more  than  five  hundred  dollars  and  imprisonment  in  4 

the  house  of  correction  for  not  more  than  two  years.  5 
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1  Section  20.    Whoever  steals  in  a  building,  ship,  vessel  or  railroad  bu™diS|,'ship, 

2  car  shall  be  punished  by  imprisonment  in  the  state  prison  for  not  more  f^^^  j^g  ,  g 

3  than  five  years  or  by  a  fine  of  not  more  than  five  hundred  dollars  or  by  i83o!  72.  '5  3. 

4  unprisonment  in  jail  for  not  more  than  two  years. 

R.  S.  126,  §  14.  P.  S.  203,  §  16.  8  Gray,  469. 

1843,  1,  §  1.  ISSCi.  389.  Ill  Mass.  429. 

1845,  28.  R.  L.  208,  §  20.  129  Mass.  101. 

1851,  156,  5  4.  2  Cush.  582.  135  Mass.  269. 

G.  S.  161.  §  15.  3  Gray,  450.  255  Mass.  340. 

1  Section  21.     Whoever,  having  been  convicted,  either  as  principal  or  Refusal  to 

2  accessory,  of  burglary  or  rolibery,  or  of  any  of  the  crimes  described  in  property,°etc. 

3  sections  seventeen  to  twenty,  inclusive,  of  chapter  two  hundred  and  p^'|;2'^oT,§  i- 

4  sixty-five,  or  of  breaking  and  entering  or  of  entering  a  building  with  RL- 208,521 

5  intent  to  commit  robbery  or  larceny,  has  in  his  possession  or  control 

6  money,  goods,  bonds  or  liank  notes,  or  any  paper  of  value,  or  any  prop- 

7  erty  of  another,  which  was  obtained  or  taken  by  means  of  such  crime, 

8  and,  upon  being  requested  by  the  lawful  owner  thereof  to  deliver  the 

9  same  to  him,  refuses  or  fails  so  to  do  while  having  power  to  deliver  the 

10  same,  shall  be  punished  by  im])risonment  in  the  state  prison  for  not 

11  more  than  five  years  or  in  jail  or  house  of  correction  for  not  more  than 

12  two  years. 

1  Section  22.     Whoever,  with  intent  to  commit  larceny,  breaks  or  Detention  of 

2  enters  or  enters  in  the  night  without  breaking  any  building  or  enclosm-e  FJi'i'>™nt"ering' 

3  wherein  is  kept  or  confined  any  kind  of  poultry,  may  be  detained  or  kept  pl,"au?y"uTept. 

4  in  custody  in  a  convenient  place  by  the  owner  of  the  poultry,  or  by  his  f9"4'594 

5  agent  or  employee,  for  not  more  than  twenty-four  hours,  Sunday  ex-  JloQ-^gg 

6  cepted,  until  a  complaint  can  be  made  against  him  for  the  offence  and 

7  he  be  taken  upon  a  warrant  issued  upon  such  complaint,  and,  upon  con- 
S  viction  of  such  trespassing  or  breaking  or  entering,  shall  be  punished 
9  by  a  fine  of  not  less  than  one  hundred  nor  more  than  five  hundred  dollars 

10  or  by  imprisonment  in  the  house  of  correction  for  not  less  than  six  months 

11  nor  more  than  two  years,  or  by  both  such  fine  and  imprisonment. 

1  Section  23.     Whoever  steals,  conveys  away  or  conceals  any  furniture,  EmbezzUng, 

2  goods,  chattels,  merchandise  or  effects  of  persons  whose  houses  or  build-  p'opeHy  at  a 

3  ings  are  on  fire  or  are  endangered  therel)y,  and  does  not,  within  two  days  deemed^ 

4  thereafter,  restore  the  same  or  give  notice  of  his  possession  thereof  to  the  1771-1^2, 5, 5  4 

5  owner,  if  known,  or,  if  unknown,  to  the  mayor  or  one  of  the  aldermen,  1744-5,30,  §4. 

6  selectmen  or  firewards  of  the  place,  shall  be  guilty  of  larceny. 

1796,  88,  §  4.  G.  S.  24,  §  8.  R.  L.  208,  §  22. 

R.  S.  18,  §  S.  P.  S.  35,  §  8. 

1  Section  24.     Whoever  steals  in  a  building  which  is  on  fire,  or  steals  stealing 

2  property  which  has  been  removed  in  consequence  of  an  alarm  caused  by  r  s.  120,  §  15 

3  fire,  shall  be  punished  by  imprisonment  in  the  state  prison  for  not  more  p;  |;  20"'  |  il' 

4  than  five  years  or  by  a  fine  of  not  more  than  five  hundred  dollars  and  ^-  ^-  ^°*'  ^  ^'^ 

5  imprisonment  in  jail  for  not  more  than  two  years. 

1  Section  25.     Whoever  commits  larceny  by  stealing  from  the  person  Larceny  from 

2  of  another  shall  be  punished  by  imprisonment  in  the  state  prison  for  not  i7l4^"6?'§' 2. 

3  more  than  five  years  or  in  jail  for  not  more  than  two  years. 

1804,  143,  §  8.  3  Cush.  235.  188  Mass.  330. 

R.  S.  126,  §  16.  12  Allen,  182.  203  Mass.  598. 

G.  S.  161,  5  17.  99  Mass.  431.  213  Mass.  225. 

P.  S.  203,  §  19  105  Mass.  169.  215  Mass.  209. 

R.  L.  208,  5  24  138  Mass.  483.  235  Mass.  357. 
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Subjects  of 
larceny. 
1784,  66.  §  1. 
1S04,  143,  §  1. 
R.  S.  126.  §  17. 
G.  S.  161.  §  18. 
P.  S.  203,  §  20. 
1898,  562, 
§  111. 
R.  L.  208,  §  25. 

7  Met.  475. 
9  Met.  273. 
4  Gray,  416. 

8  Gray.  492. 


Section  26.    Larceny  may  be  committed  of  a  bank  note,  bond,  1 

promissory  note,  bill  of  exchange  or  other  bill,  order  or  certificate,  or  of  2 

a  book  of  accounts  for  or  concerning  money  or  goods  due  or  to  become  3 

due  or  to  be  delivered,  or  of  a  deed  or  writing  containing  a  conveyance  4 

of  land,  or  of  any  valuable  contract  in  force,  or  of  a  receipt,  release  or  5 

defeasance,  or  of  a  writ,  process,  certificate  of  title  or  duplicate  certifi-  6 

cate  issued  under  chapter  one  hundred  and  eighty-five,  or  of  a  public  7 

record.  8 


100  Mass.  206. 


103  Mass.  425. 


fteaUng  tools  SECTION  27.  Whocvcr  stcals  any  tool  belonging  to  any  contractor, 
buMers^etc"'  builder  or  mechanic  from  any  building  during  the  course  of  its  con- 
1907. 500,  §  1.  struction,  completion,  alteration  or  repair,  shall,  for  a  first  oiTence  be 
punished  by  a  fine  of  not  more  than  one  hundred  dollars  or  by  imprison- 
ment for  not  more  than  six  months,  or  both,  and  for  a  subsequent  offence 
by  a  fine  of  one  hundred  dollars  or  by  imprisonment  for  six  months,  or 
both. 


Removing  or 
concealing 
automobiles  to 
defraud 
insurers. 
1923,  347.  §  1. 


Section  27A.     Whoever,  with  intent  to  defraud  the  insurer,  removes  1 

or  conceals  an  automobile  belonging  to  himself  or  another  which  is  at  2 

the  time  insured  against  theft,  or  whoever,  with  intent  as  aforesaid,  aids  3 

or  abets  in  such  removal  or  concealment,  shall  be  punished  by  imprison-  4 

ment  in  the  state  prison  for  not  more  than  five  years  or  by  imprisonment  5 

in  jail  or  house  of  correction  for  not  less  than  one  year.  6 


Theft  or  con- 
cealment of 
motor  vehicles, 
etc.     Opera- 
tion without 
authority  of 
owner  after 
suspension, 
etc.,  of  license. 
Penalty. 

1919.  249. 

1920.  322 
1926.  267, 
296. 


§1. 

§1: 


Section  28.  Whoever  steals  an  automobile  or  motor  cycle,  or  receives  1 
or  buys  an  automobile  or  motor  cycle  knowing  the  same  to  have  been  2 
stolen,  or  conceals  any  automobile  or  motor  cycle  thief  knowing  him  to  be  3 
such,  or  conceals  any  automobile  or  motor  cycle  knowing  the  same  to  4 
have  been  stolen,  or  takes  an  automobile  or  motor  cycle  without  the  5 
authority  of  the  owner  and  steals  from  it  any  of  its  parts  or  accessories,  6 
or  without  the  authority  of  the  owner  operates  an  automobile  or  motor  7 
cycle  after  his  right  to  operate  without  a  license  has  been  suspended  or  8 
after  his  license  to  operate  has  been  suspended  or  revoked  and  prior  to  9 
the  restoration  of  such  right  or  license  to  operate  or  to  the  issuance  to  10 
him  of  a  new  license  to  operate,  shall  be  punished  by  imprisonment  in  11 
the  state  prison  for  not  more  than  ten  years  or  imprisonment  in  jail  or  12 
house  of  correction  for  not  more  than  two  and  one  half  vears.  13 


Disposition  of 
prosecutions 
under  §§27 A 
and  28. 
1919.  249,  §  2. 
1923,  347,  §  2. 


Section  29.     A  complaint  or  indictment  for  the  violation  of  any  pro-  1 

vision  of  section  twenty-seven  A  or  twenty-eight  shall  not,  unless  the  2 

purposes  of  justice  require  such  disposition,  be  placed  on  file  or  disposed  3 

of  except  by  trial  and  judgment  according  to  the  regular  course  of  criminal  4 

proceedings.     It  shall  be  otherwise  disposed  of  only  upon  motion  in  5 

writing,  stating  specifically  the  reasons  therefor  and  verified  by  affidavit  6 

if  facts  are  relied  on.    If  the  court  or  justice  certifies  in  writing  that  he  is  7 

satisfied  that  the  cause  relied  on  exists  and  that  the  interests  of  public  8 

justice  require  the  allowance  thereof,  such  motion  shall  be  allowed,  and  9 

said  certificate  shall  be  filed  in  the  case.  10 


c^L^ls' ^'°'         Section  30.     Whoever  steals,  or  with  intent  to  defraud,  obtains  by     1 
f^,?^  ?  ,„  ,  o  a  false  pretence,  or  whoever  unlawfullv  and,  with  intent  to  steal  or  em-    2 

1692-3,  18,  §3.   ,,  .,.*  .  lo 

1784, 66,  §  1.     bezzle,  converts  or  secretes,  with  intent  to  convert,  the  money  or  personal     3 
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4  chattel  of  another,  whether  such  money  or  personal  chattel  is  or  is  not  1804. 143,  §  1. 

5  in  his  possession  at  the  time  of  such  conversion  or  secreting,  shall  be  isll'.  ill'.  ^  ^' 

6  guilty  of  larceny,  and  shall,  if  the  value  of  the  property  stolen  exceeds  one  "  s.  126. 

7  hundred  dollars,  be  punished  by  imprisonment  in  the  state  prison  for  IHt'H^^^' 

8  not  more  than  five  vears  or  bv  a  fine  of  not  more  tlian  six  hundred  dollars  9;  ?i  ^^^  „» 

f\  i       •  •  ■••II''  1  •!»  1  S>     ^^'    ^'^'    ^°' 

9  and  nnprisonment  m  jail  tor  not  more  than  two  years;  or,  11  the  value  41.53,54. 

10  of  the  property  stolen  does  not  exceed  one  hundred  dollars,  shall  be  §§26, 37!  40, 

11  punished  by  imprisonment  in  jail  for  not  more  than  one  year  or  by  a  fine  issl^ill.' 

12  of  not  more  than  three  hundred  dollars;    or,  if  the  property  was  stolen  r*^l'. los.  526. 

13  from  the  conveyance  of  a  common  carrier  or  of  a  person  carrying  on  an  H^f  g^j- 

14  express  business,  shall  be  punished  for  the  first  offence  by  imprisonment  i^A*^^"' 

15  for  not  less  than  six  months  nor  more  than  two  and  one  half  vears,  or  bv  isia.'s. 

16  a  fine  of  not  less  than  fifty  nor  more  than  six  hundred  dollars,  or  both,  2  Mass!  14. 

17  and  for  a  subsequent  offence  by  imprisonment  for  not  less  than  eighteen  4  pick'^i??. 
IS  months  nor  more  than  two  and  one  half  years,  or  by  a  fine  of  not  less  than  21  Pick!  sil: 
19  one  hundred  and  fifty  dollars  nor  more  than  six  hundred  dollars,  or  both.  9  l\l[  f||- 

10  Met.  521.  108  Mass.  309.  160  Mass.  319,  551. 

11  Met.  64.  ill  Mass.  432.  165  Mass.  526. 

12  Met.  446.  115  Mass.  481.  166  Mass.  513. 
3  Gray,  434,  461.  116  Mass.  1,  40.  42.  169  Mass.  89. 

6  Gray,  15.  121  Mass.  354.  187  Mass.  581. 

8  Gray,  492.  124  Mass.  325,  449.  188  Mass.  308. 

9  Gray,  5,  7.  114,  125.  125  Mass.  390.  201  M.ass.  564. 

10  Gray,  173.  126  Mass.  467.  202  Mass.  379. 

1  Allen,  590.  127  Mass.  20,  446.  207  Mass.  32,  563. 

5  Allen,  502.  128  Mass.  79.  224  Mass.  42. 

7  Allen,  548.  129  Mass.  104.  231  Mass.  449. 

11  Allen,  233.  266.  130  Mass.  285.  232  Mass.  285. 

12  Allen,  145.  181.  132  Mass.  16.  250  Mass.  320,  405. 
97  Mass.  584.                                 137  Mass.  98.  252  Mass.  55. 

99  Mass.  428.  140  Mass.  279.  253  Mass.  65. 

100  Mass.  206.  141  Mass.  423,  571.  254  Mass.  320. 

104  Mass.  548,  549.  149  Mass.  179.  257  Mass.  172,  459,  590. 

107  Mass.  486.  155  Mass.  523.  265  Mass.  45. 

1  Section  .31.     Whoever  bv  a  false  pretence,  with  intent  to  defraud,  Fraudulently 

n      1        *  ^         •  !•'  ••  ,o,  obtaining 

2  obtains  the  signature  or  a  person  to  a  written  instrument,  the  false  making  signature. 

3  whereof  would  be  a  forgery,  shall  be  punished  by  imprisonment  in  the  g.  s.  mi.  §  54! 

4  state  prison  for  not  more  than  ten  years,  or  by  a  fine  of  not  more  than  r.  l.  Mfs,\'2^7. 

5  five  hundred  dollars  and  imprisonment  in  the  jail  for  not  more  than  two  lu  mIII'.  325. 

6  years. 

1  Section  32.     Whoever,   being  a  captain  of  a  vessel,  embezzles  or  Friuduient 

2  fraudulently  converts  or  appropriates  money,  goods  or  property,  held  or  prSprnTby ' 

3  possessed  by  or  delivered  to  him,  which  belong  wholly  or  in  part  to  the  vt?sei'°  °' 

4  crew  of  such  vessel,  the  owners  of  the  vessel,  or  to  those  who  have  fur-  i907, 389. 

5  nished  supplies  to  the  vessel,  although  he  is  a  joint  charterer  or  co- 

6  partner  with  the  members  of  the  crew  or  with  the  owners  of  the  vessel, 

7  or  with  the  person  who  furnished  the  supplies,  shall  be  guilty  of  larceny. 

1  Section  33.     Whoever,  with  intent  to  defraud,  obtains  by  a  false  False  pre- 

2  pretence  the  making,  acceptance  or  endorsement  of  a  bill  of  exchange  sti"tu'te'iarcOTy 

3  or  promissory  note,  the  release  or  substitution  of  collateral  or  other  cases"^'" 

4  security,  an  extension  of  time  for  the  payment  of  an  obligation,  or  the  ^^'°'  ^''*'  ^  ^• 

5  release  or  alteration  of  the  obligation  of  a  written  contract,  shall  be 

6  guilty  of  larceny. 

1  Section  34.    Whoever,  with  intent  to  defraud  and  by  a  false  pretence,  Same  subjeot. 

2  induces  another  to  part  with  property  of  any  kind  or  with  any  of  the  224°Mals'.  42^' 

3  benefits  described  in  the  preceding  section  shall  be  guilty  of  larceny. 
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§§'3o,1i°°°'  Section  35.  Sections  thirty,  thirty-one  and  thirty-four  shall  not 
i85/t2  ^PPly  to  ^  purchase  of  property  by  means  of  a  false  pretence  relative 

G.  s.'  lei,  §  54.  to  the  purchaser's  means  or  ability  to  pay,  if,  by  the  terms  of  the  pur- 
1899, 316,  §  2.'  chase,  payment  therefor  is  not  to  be  made  upon  or  before  the  delivery 
1919!  333,'  ■  of  the  property  purchased,  unless  such  pretence  is  made  in  writing  and  is 
ilio.'i^'         signed  by  the  person  to  be  charged. 

222  Mass.  501. 


Persons  ob- 
taining credit 
by  false  pre- 
tences to  be 
guilty  of 
larceny. 
1913,  312. 


Section  36.     Whoever,  with  intent  to  defraud,  by  a  false  statement  1 

in  writing  respecting  the  financial  condition,  or  means  or  ability  to  pay,  2 

of  himself  or  of  any  other  person,  obtains  credit  from  any  bank  or  trust  3 

company  or  any  banking  institution  accustomed  to  give  credit  in  any  4 

form  whatsoever,  shall  be  guilty  of  larceny.  5 


Drawing  and 
uttering  fraud- 
ulent checks, 
drafts  and 
orders. 
1919,  141. 


Section  37.  Whoever,  with  intent  to  defraud,  makes,  draws,  utters  1 
or  delivers  any  check,  draft  or  order  for  the  payment  of  money  upon  any  2 
bank  or  other  depositary,  with  knowledge  that  the  maker  or  drawer  has  3 
not  sufficient  funds  or  credit  at  such  bank  or  other  depositary  for  the  4 
payment  of  such  instrument,  although  no  express  representation  is  made  5 
in  reference  thereto,  shall  be  guilty  of  attempted  larceny,  and  if  money  6 
or  property  is  obtained  thereby  shall  be  guilty  of  larceny.  As  against  7 
the  maker  or  drawer  thereof,  the  making,  drawing,  uttering  or  delivery  of  8 
such  a  check,  draft  or  order,  payment  of  which  is  refused  by  the  drawee,  9 
shall  be  prima  facie  evidence  of  intent  to  defraud  and  of  knowledge  of  10 
insufficient  funds  in,  or  credit  with,  such  hank  or  other  depositary,  unless  11 
the  maker  or  drawer  shall  have  paid  the  holder  thereof  the  amount  due  12 
thereon,  together  with  all  costs  and  protest  fees,  within  ten  days  after  13 
receiving  notice  that  such  check,  draft  or  order  has  not  been  paid  by  the  14 
drawee.  The  word  "credit",  as  used  herein,  shall  be  construed  to  mean  15 
an  arrangement  or  understanding  with  the  bank  or  depositary  for  the  16 
payment  of  such  check,  draft  or  order.  .  17 


Wrongful  de- 
tention of 
money  by  car- 
riers and  their 
employees. 
1919,  ISS. 


Section  38.  Whoe\'er,  being  engaged  in  the  business  of  transport-  1 
ing  merchandise,  parcels  or  other  property  for  hire,  accepts  from  a  con-  2 
signor  or  his  agent  or  from  a  connecting  carrier  any  merchandise,  parcel  3 
or  other  property  for  delivery  to  a  consignee  upon  payment  by  the  con-  4 
signee  of  an  amount  of  money  for  said  merchandise,  parcel  or  other  5 
property,  and  embezzles  or  fraudulently  converts  to  his  own  use,  or  with  6 
intent  to  use  or  embezzle,  takes,  secretes  or  otherwise  disposes  of,  or  7 
fraudulently  withholds,  appropriates,  lends,  invests  or  otherwise  uses  or  8 
applies  such  money  in  whole  or  in  part  or  any  substitute  therefor  received  9 
by  him  from  such  consignee,  contrary  to  the  instructions  or  without  the  10 
consent  of  the  consignor,  shall  be  deemed  guilty  of  larcen.\-.  A  member  or  1 1 
employee  of  a  co-partnership,  or  an  officer  or  employee  of  a  corporation,  12 
engaged  in  said  business  of  transporting  merchandise,  parcels  or  other  13 
property  for  hire  who  so  disposes  of  such  money  in  whole  or  in  part  or  14 
any  substitute  therefor  for  his  own  use  or  for  the  use  of  said  co-partner-  15 
ship  or  corporation,  contrary  to  the  instructions  or  without  the  consent  16 
of  the  consignor,  shall  be  guilty  of  larcen3\  17 


Misuse  of 
construc- 
tion loans. 
1928,  351. 


Section  38A.  Whoever  obtains  a  building  or  construction  loan,  se-  1 
cured  by  a  mortgage  of  real  estate,  for  the  payment  for  labor  furnished  2 
or  to  be  furnished  and/or  materials  used  and/or  employed  or  to  be  used    3 
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4  and/or  employed  in  the  construction,  repair,  removal  or  alteration  of 

5  a  building  or  other  structure  which  is  attached  or  is  to  be  attached  to 

6  such  real  estate,  and,  before  payment  in  full  for  all  labor  furnished  or 

7  to  be  furnished  and/or  materials  used  or  to  be  used  and/or  employed 

8  or  to  be  employed  as  aforesaid,  applies  the  proceeds  of  such  loan,  or  any 

9  part  thereof,  to  any  use  other  than  payment  for  labor  and/or  materials 

10  as  aforesaid,  shall  be  punished  by  a  fine  of  not  more  than  five  hundred 

11  dollars  or  by  imprisonment  in  jail  for  not  more  than  one  year,  or  both. 

1  Section  39.     Whoever  steals  or  for  any  fraudulent  purpose  destroys.  Larceny  and 

2  mutilates  or  conceals  a  will,  codicil  or  other  testamentary  instrument  of  wiiis"°° 

3  shall  be  punished  by  imprisonment  in  the  state  prison  for  not  more  than  ^  ig/lo.' 

4  five  years  or  in  the  house  of  correction  for  not  more  than  two  years.     An  §"511^22' 

5  indictment  for  a  violation  of  this  section  need  not  contain  any  allegation  js^^.  |9i- 

6  of  value  or  ownership;   and  in  the  trial  of  such  an  indictment,  no  dis- 

7  closure  made  by  any  person  under  section  fourteen  of  chapter  one  hun- 

8  dred  and  ninety-one  shall  be  used  in  evidence  against  him. 

1  Section  40.     Whoever,  having  been  convicted,  upon  indictment,  of  notorfo™  tutf 

2  larceny  or  of  being  accessory  to  larceny  before  the  fact,  afterward  com-  H^i'^^' 

3  mits  a  larceny  or  is  accessory  thereto  before  the  fact,  and  is  con\icted  1804',  143,  § 3. 

4  thereof  upon  indictment,  and  whoever  is  convicted  at  the  same  sitting  of  c.  s.  lei'.  §22! 

5  the  court,  as  principal  or  accessory  before  the  fact,  of  three  distinct  lar-  r.  l. Ios,  §  3i- 
G  cenies,  shall  be  adjudged  a  common  and  notorious  thief,  and  shall  be  J|}|;  Is?; 

7  punished  by  imjjrisonment  in  the  state  jjrison  for  not  more  than  twenty  fg^g^g 

8  years  or  in  jail  for  not  more  than  two  and  one  half  years. 

1920.  2.  4  Met.  360.  12  Met.  246. 

22  Pick.  1.  11  Met.  575,  581.  175  Mass.  202. 

3  Met.  457. 

1  Section  41.     Whoever  is  convicted  of  a  second  offence  of  the  larceny  Second  con- 

2  of  a  bicycle  shall,  if  the  value  of  the  bicycle  stolen  exceeds  ten  dollars,  L'rcenyofa 

3  be  punished  by  imprisonment  in  the  state  prison  for  not  more  than  five  isg?!  log. 

4  years  or  by  a  fine  of  not  more  than  two  hundred  dollars  or  by  imprison-  ^'  ^-  ^°*'  ^  ^^ 

5  ment  in  jail  for  not  more  than  two  years. 

1  Section  42.     Whoever  commits  larceny  of  a  printed  piece  of  paper  or  Larceny  of 

2  blank  designed  for  issue  by  any  incorporated  bank  or  banking  company  f'or''bank''b!iil,'* 

3  in  the  United  States  as  a  bank  bill,  certificate  or  promissory  note,  or  isss,  67,  §i. 

4  printed  by  means  of  an  engraved  plate  designed  for  printing  such  pieces  pf '.log '5^ 2^5 

5  of  paper  or  blanks,  with  intent  to  injure  or  defraud  either  by  uttering  or  R.  l.  26s'.  §  33 

6  passing  the  same,  or  causing  or  allowing  the  same  to  be  uttered  or  passed 

7  as  true,  either  with  or  without  alteration  or  addition,  shall  be  punished 

8  by  imprisonment  in  the  state  prison  for  life  or  for  any  term  of  years. 

1  Section  43.     Whoever,  having  been  employed  to  print  or  having  Printer,  etc, 

2  assisted  in  printing  a  printed  piece  of  paper  or  blank  described  in  the  paper.'etc"""' 

3  preceding  section,  or  having  been  intrusted  with  the  care  or  custody  pass.'et'c"."*  *° 

4  thereof,  retains  it  in  his  possession  without  the  knowledge  and  consent  g.^|' i6i,^§^24. 

5  of  the  corporation  for  which  it  was  printed,  with  intent  to  injure  or  defraud  g-  S-  203  §  26 
b  either  by  uttering  or  passing  it  or  causing  or  allowing  it  to  be  uttered  or 

7  passed  as  true,  either  with  or  without  alteration  or  addition,  shall  be 

8  punished  by  imprisonment  in  the  state  prison  for  life  or  for  any  term  of 

9  years. 
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Larceny  of 
things  annexed 
to  the  realty. 
1851.  151, 
§§  1-3. 
G.  S.  161, 
§§  25-27. 
P.  S.  203, 
§§27-29. 
R.  L.  208, 


35. 


Section  44.    Whoever  by  a  trespass,  with  intent  to  steal,  takes  and  1 

carries  away  anything  which  is  parcel  of  the  realty  or  is  annexed  thereto,  2 

the  property  of  another  and  of  value,  against  his  will,  shall  be  guilty  of  3 

such  simple  or  aggra\'ated  larceny  as  he  would  be  guilty  of  if  such  prop-  4 

erty  were  personal  property.    Any  person  may  become  an  accessory  to  5 

such  larceny  before  or  after  the  fact,  or  may  become  a  receiver  of  the  6 

property  stolen,  in  like  manner  as  if  the  property  stolen  were  personal,  7 

and  shall  be  punished  accordingly.    The  same  courts  and  justices  as  would  8 

have  jurisdiction  if  the  property  stolen  were  personal  property  shall  have  9 

jurisdiction  of  such  crimes.  10 


Same  subject. 

1851, 

151, 

§§4, 

5. 

G.  S. 

161, 

§§28 

.  29. 

P.  S. 

203, 

§§30 

,31. 

R.  L. 

208. 

§36. 

Section  45.     The  stealing  of  such  real  property  may  be  a  larceny  1 

from  one  or  more  tenants,  sole,  joint  or  in  common,  in  fee,  for  life  or  2 

years,  at  will  or  sufferance,  mortgagors  or  mortgagees,  in  possession  of  the  3 

same,  or  who  may  have  an  action  of  tort  against  the  offender  for  trespass  4 

upon  the  property,  but  not  from  one  having  only  the  use  or  custody  5 

thereof.    The  larceny  may  be  from  a  wife  in  possession,  if  she  is  authorized  6 

by  law  to  hold  such  property  as  if  sole,  otherwise  her  occupation  may  7 

be  the  possession  of  the  husband.    If  such  property  which  was  of  a  per-  8 

son  deceased  is  stolen,  it  may  be  a  larceny  from  any  one  or  more  heirs,  9 

devisees,  reversioners,  remaindermen  or  others,  who  have  a  right  upon  10 

such  decease  to  take  possession,  but  not  having  entered,  as  it  would  be  11 

after  entry.    The  larceny  may  be  from  a  person  whose  name  is  unknown,  12 

if  it  would  be  such  if  the  property  stolen  were  personal,  and  may  be  13 

committed  by  those  who  have  only  the  use  or  custody  of  the  property,  14 

but  not  by  a  person  against  whom  no  action  of  tort  could  be  maintained  15 

for  acts  like  those  constituting  the  larceny.  16 


Section  46.    Whoever,  without  the  consent  of  the  owner  and  with  a 


Larceny  of 

beast  or  bird.  i  -     i       i  •    l 

i?5o,  303.  ^  ^^  felonious  intent,  takes  any  domesticated  animal,  or  a  beast  or  bird  which 
R  Lm  \l7  ^^  ordinarily  kept  in  confinement  and  is  not  the  subject  of  larceny  at 
1906;  181.'         common  law,  shall  be  guilty  of  larceny. 


Penalty  for 
wrongfully 
removing  collar 
from  or  steal- 
ing or  poison- 
ing a  dog. 

1858,  139,  §  2. 

1859,  225, 
§§4,5. 

G.  S.  88,  §  57. 
P.  S.  102,  §  88. 
R.  L.  20S.  §  38. 
1913,551. 


Section  47.  Whoever  wrongfully  removes  the  collar  from  or  steals 
a  dog  which  is  licensed  and  collared  as  provided  in  chapter  one  hundred 
and  forty  shall  be  punished  by  a  fine  of  not  more  than  one  hundred 
dollars,  or  by  six  months'  imprisonment,  or  both.  Whoever  distributes 
or  exposes  a  poisonous  substance,  with  intent  that  it  shall  be  eaten  by 
a  dog,  shall  be  punished  by  a  fine  of  not  less  than  twenty  nor  more  than 
one  hundred  dollars. 


Officer  mak-  Section  48.     An  officer  who  arrests  a  person  charged  as  principal 

secm-e,  etc.,  or  acccssory  in  a  robbery  or  larceny  shall  secure  the  property  which  is 
I804fi43,'§i5.  alleged  to  have  been  stolen,  annex  a  schedule  thereof  to  his  return  and 
§:  I:  i6i:  I  it  be  answerable  for  the  same;  and,  upon  conviction  of  the  offender,  it  shall 
R.  L.lo8,^§  39.  be  restored  to  the  owner. 

21  Pick.  156.  4  Gray,  418.  6  Allen,  298.  187  Mass.  581. 


Section  49.     Whoever  makes  or  mends,  or  begins  to  make  or  mend, 

or  knowingly  has  in  his  possession,  an  engine,  machine,  tool  or  implement 

adapted  and  designed  for  cutting  through,  forcing  or  breaking  open  a 

G.'^s.'  161,'  §  34  building,  room,  vault,  safe  or  other  depository,  in  order  to  steal  therefrom 


Making,  hold- 
ing, using, 
etc..  burgla- 
rious instru- 
ment. 
1853.  194, 
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5  money  or  other  property,  or  to  commit  any  other  crime,  knowing  the  p-  s.  203,  §  36. 

6  same  to  be  adapted  and  designed  for  the  purpose  aforesaid,  with  intent  ig'uiess! 

7  to  use  or  employ  or  allow  the  same  to  be  used  or  employed  for  such  pur-  \^lii^^^' 

8  pose,  shall  be  punished  by  imjjrisonment  in  the  state  prison  for  not  more  Ull]  2. 

9  than  ten  years  or  liv  a  fine  of  not  more  than  one  thousand  dollars  and  ?,9''?7'  ^^?o« 

.,„    .  .  *  ...,"„  ,  ,  11,.  138  Mass.  186. 

10  imprisonment  in  jail  tor  not  more  than  two  and  one  halt  years. 

188  Mass.  282.  199  Mass.  55. 

1  Section  50.     A  person  employed  in  the  treasury  of  the  common-  Fraud  or  em- 

2  wealth  who  commits  a  fraud  or  embezzlement  therein  shall  be  punished  empioyee"^n  ^ 

3  by  a  fine  of  not  more  than  two  thousand  dollars  or  by  imprisonment  in  iTgi^sg;  §  5. 

4  the  state  prison  for  life  or  for  any  term  of  years. 

R.  S.  13,  §23;  G.  S.  161,  §  36.  R.  L.  208,  §  42. 

126,  §  28.  P.  S.  203,  §  38. 

1  Section  51.     A  county,  city  or  town  officer  who  embezzles  or  fraud-  bezziement^'y 

2  ulentlv  converts,  or  who  fraudulently  takes  or  secretes  with  intent  so  city,  town  or 

r.  1     '      (V  1  •    I     I     1  '  •  •  r>         .  1   county  officer. 

5  to  do,  etiects  or  property  which  belong  to  or  are  in  possession  or  said  isss.  4S7. 

4  county,  city  or  town,  shall  be  punished  by  imprisonment  in  the  state  p.  s.  203,' §  39.' 

5  prison  for  not  more  than  ten  years  or  by  a  fine  of  not  more  than  one        '  ^°^'  ^  *^' 

6  thousand  dollars  and  imprisonment  in  jail  for  not  more  than  two  years. 

1  Section  'y2.     An  officer,  director,  trustee,  agent  or  employee  of  a  Fraud  or  em- 

2  bank,  as  defined  in  section  one  of  chapter  one  hundred  and  sixty-geyen,  bank''(5ffi"er!'^ 

3  who   fraudulently   converts,   or  fraudulently   takes   and   secretes   with  i7S3,°53?'h°' 

4  intent  so  to  do,  any  bullion,  money,  note,  bill  or  other  security  for  J|||'  |g  ,  ,g 

5  money  which  belongs  to  and  is  in  possession  of  such  bank,  or  which  Rg^|  126.  §  27. 

6  belongs  to  any  person  and  is  deposited  therein,  shall,  whether  intrusted  g  s.' 161!  §39. 

7  with  the  custody  thereof  or  not,  be  guilty  of  larceny  from  said  bank,  and  r.'l.  208,  §  44. 

8  shall  be  punished  by  imprisonment  in  the  state  prison  for  not  more  than  igil;  ell'. 

9  fifteen  years,  or  by  a  fine  of  not  more  than  two  thousand  dollars  and  IgJI',!*^'^^^^' 
10  imprisonment  in  jail  for  not  more  than  two  and  one  half  years. 

1920,2.  1  Allen.  575.  116  Mass.  1. 

1922,  313.  §  1.  97  Mass.  50.  137  Mass.  98. 

8  Met.  247.  101  Mass.  204.  173  Mass.  541. 

1  Section  53.     In  prosecutions  for  such  crimes,  the  fraudulent  taking  Evidence  in 

2  or  receiving  by  any  person  of  bullion,  money,  notes,  bills  or  other  security  b?zz?emen"by 

3  for  money  which  belongs  to  such  bank,  by  reason  of  an  unlawful  con-  SfficeTor'e^m- 

4  federacy  or  agreement  between  him  and  an  officer  of  said  bank  or  any  b!,°fk'"ptc 

5  person  in  the  employment  thereof,  with  intent  to  defraud  the  same,  shall  }f'*i'^?§'  f -„ 

6  be  deemed  to  be  a  fraudulent  taking  by  such  officer  or  person  in  the  em-  1845.  2i'5'. 

7  ployment  of  the  bank  to  his  own  use,  within  the  meaning  of  the  preceding  §§  2/3.    ' 

8  section ;    and  it  shall  not  be  necessary,  upon  the  trial,  to  identify  the  ^§  40,^42.' 

9  particular  bullion,  money,  note,  bill  or  security  for  money  which  is  so  p%*'203.' 

10  taken  or  received.     Upon  the  trial  of  the  crime  of  embezzling,  fraudu-  |/i;'2o|'  §45 

11  lently  converting  or  fraudulently  taking  and  secreting,  with  intent  so  to  118  Mass' 443. 

12  embezzle  or  convert,   the  bullion,  money,   notes,   bank  notes,  checks, 

13  drafts,  bills  of  exchange,  obligations  or  other  securities  for  money  of  any 

14  person,  bank,  corporation,  partnership,  county,  city  or  town  by  a  cashier 

15  or  other  officer,  clerk,  agent  or  servant  of  such  person,  bank,  corporation, 

16  partnership,  county,  city  or  town,  evidence  may  be  given  of  any  such 

17  embezzlement,  fraudulent  conversion  or  taking  with  such  intent  com- 

18  mitted  within  six  months  after  the  time  stated  in  the  indictment. 
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Certain  crimes 
relating  to 
banks  and 
banking. 
1922,  313,  5  2. 
257  Mass.  289. 


Section  53A.  An  officer,  director,  trustee,  agent  or  employee  of  a  1 
bank,  as  defined  in  section  one  of  chapter  one  hundred  and  sixty-seven,  2 
who  wilfully  misapplies  otherwise  than  as  described  in  section  fifty-two  3 
or  fifty-three,  any  of  the  moneys,  funds,  credits  or  other  property  of  such  4 
bank;  or  who,  without  authority  from  the  directors  or  trustees  of  such  5 
bank,  executes  or  issues  a  certificate  of  deposit,  order  or  bill  of  exchange,  6 
or  makes  an  acceptance,  purporting  to  be  executed,  issued  or  made  by  7 
such  bank;  or  who,  without  such  authority,  assigns  any  note,  bond,  8 
draft,  bill  of  exchange,  mortgage,  judgment,  decree  or  other  property  of  9 
such  bank;  or  who  loans  the  funds  or  credit  of  such  bank  to  any  indi-  10 
vidual,  corporation,  joint  stock  company,  trust,  association  or  partner-  11 
ship  known  by  him  to  be  insolvent;  or  who  knowingly  receives  or  accepts  12 
for  such  bank  any  fictitious,  valueless,  inadequate  or  irresponsible  obli-  13 . 
gation  directly  or  as  security  or  endorsement  unless  the  consideration  14 
or  security  is  otherwise  sufficient,  or  unless  it  shall  be  necessary  to  pre-  15 
vent  loss  upon  a  debt  previously  contracted  in  good  faith;  or  who  certi-  16 
fies  any  check  drawn  upon  such  bank  unless  the  drawer  then  has  on  de-  17 
posit  with  the  bank  and  entered  to  his  credit  on  its  books  not  less  than  18 
the  amount  of  money  specified  in  the  check;  or  who  resorts  to  any  fie-  19 
titious  or  colorable  loan,  transfer  or  device  to  avoid  any  provision  of  law  20 
relating  to  such  bank;  or  who  knowingly  makes  or  cau.ses  to  be  made  21 
any  false  entry  in  any  book,  report  or  statement  of  such  bank;  and  any  22 
person  who  knowingly  aids  or  abets  any  violation  of  this  section  shall  23 
be  punished  by  a  fine  of  not  more  than  ten  thousand  dollars  or  by  im-  24 
prisonment  in  the  state  prison  for  not  more  than  ten  years,  or  in  a  jail  25 
or  house  of  correction  for  not  more  than  two  and  one  half  years,  or  by  26 
both  such  fine  and  imprisonment.  27 


Penalty  for 
receiving 
deposits  by 
insolvent 
banks,  etc. 
1914,  567;  635. 

1918,  257, 
§  464. 

1919,  5. 

1920,  2. 


Section  54.  Any  officer  of  any  trust  company,  savings  or  co-opera- 
tive bank  or  institution  for  savings,  or  any  individual  banker  who  re- 
ceives or  permits  the  receipt  of,  and  any  employee  who  receives,  any 
deposit  knowing  that  .such  company,  bank,  institution  or  banker  is  in- 
solvent, shall  be  punished  by  imprisonment  for  not  more  than  two  and 
one  half  years  or  by  a  fine  of  not  more  than  five  thousand  dollars,  or 
both. 


by'HquiJfa'ting'  Section  55.  An  agent  appointed  by  the  commissioner  of  banks  for 
agent,  receiver,  ^|.,p  purposcs  of  liquidating  the  affairs  of  a  bank,  as  defined  in  section  one 
187^4,79  of  chapter  one  hundred  and  sixty-seven,  or  a  person  employed  by  said 

R.  L.  208,  §  46.  commissioner  under  section  twenty-six  of  said  chapter,  or  a  receiver  or 
1922, 313,  §  3.    ^^j^gj,  Qfgpgp  appointed  by  a  court  of  record,  who  embezzles  or  fraudu- 
lentlv  converts,  or  fraudulently  takes  and  secretes  with  intent  so  to  do. 


or  wilfully  misapplies,  moneys,  funds,  credits  or  other  property  in  his 
possession  by  virtue  of  his  appointment  or  employment,  shall  be  guilty 

of  larceny  and  shall  be  punished  by  imprisonment  in  the  state  prison  9 

for  not  more  than  ten  years,  or  by  a  fine  of  not  more  than  one  thousand  10 

dollars  and  imprisonment  in  a  jail  or  house  of  correction  for  not  more  11 

than  two  years.  12 


b"'brok'e'r'"eTc'  SECTION  56.  A  broker,  or  officer,  manager  or  agent  of  a  corporation 
r^l'IoI'5  47  doing  the  business  of  brokers,  who,  having  been  intrusted,  solely  or 
i9'i4;  635.'  ■  jointly,  with  money,  stock  or  security  for  the  payment  of  money,  with 
MM.""'  any  direction  in  writing  to  invest,  dispose  of,  apply,  pay  or  deliver  such 
i92o;  2.  money,  stock  or  security,  or  any  part  thereof,  or  the  proceeds  or  any 
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6  part  of  the  proceeds  thereof,  in  any  manner,  for  any  purpose  or  to  any  202  Mass.  379. 

7  person  mentioned  or  specified  in  such  direction,  in  violation  of  good  faith 

8  and  contrary  to  the  terms  of  such  direction,  embezzles  or  fraudulently 

9  converts  such  money,  stock  or  security,  or  any  part  thereof,  or  the  pro- 

10  ceeds  or  any  part  of  the  proceeds  thereof,  shall  be  punished  by  imprison- 

11  ment  in  the  state  prison  for  not  more  than  five  years  or  in  jail  for  not 

12  more  than  two  and  one  half  years  or  by  a  fine  of  not  more  than  five  hun- 

13  dred  dollars. 

1  Section  57.    A  trustee  under  an  express  trust  created  by  a  deed,  b:rt'rust'ee?^'" 

2  will  or  other  instrument  in  writing,  or  a  guardian,  conservator,  executor  f£:. 

3  or  administrator,  or  any  person  upon  or  to  whom  such  a  trust  has  de-  p-  s'203,  § 46. 

4  volved  or  come,  who  embezzles  or  fraudulently  converts  or  appropriates  isis,'  23. ' 

5  money,  goods  or  property  held  or  possessed  by  him  for  the  use  or  benefit,  202  Mass!  379! 

6  either  wholly  or  partially,  of  some  other  person  or  for  a  public  or  chari- 

7  table  purpose,  to  or  for  his  own  use  or  benefit  or  to  or  for  the  use  or  benefit 

8  of  any  person  other  than  such  person  as  aforesaid,  or  for  any  purpose  other 

9  than  such  public  or  charitable  purpose  as  aforesaid,  or  who  otherwise 

10  fraudulently  disposes  of  or  destroys  such  property,  shall  be  punished  by 

11  imprisonment  in  the  state  prison  for  not  more  than  ten  years  or  by  a 

12  fine  of  not  more  than  two  thousand  dollars  and  imprisonment  in  jail 

13  for  not  more  than  two  years. 

1  Section  .58.     Whoever,  being  an  officer,  agent,  clerk  or  servant  of  a  Embezzlement 

2  voluntary  association  or  society,  embezzles  or  fraudulently  converts,  or  assSciation'*"^^ 

3  fraudulently  takes  or  secretes  with  intent  so  to  do,  effects  or  property  r**l'.  lot'.  §  49. 

4  which  belong  to  such  association  or  society,  or  which  have  come  to  his  ^*^  ^^'"''''  ^^^■ 

5  possession  or  are  under  his  care  by  virtue  of  his  office  or  employment, 

6  shall  be  guilty  of  larceny. 

1  Section  59.     ^Vhoever  embezzles  or  fraudulently  converts,   or  se-  same  subject. 

2  cretes  with  intent  to  embezzle  or  fraudulently  convert,  money,  goods  or  ^^l;  HI]  §  50. 

3  property  or  any  part  thereof  which  has  been  delivered  to  him,  which  ^**  ^^^^  ^'^' 

4  may  be  the  subject  of  larceny  and  which  belong  to  any  organization  of 

5  the  volunteer  militia,  post  of  the  Grand  Army  of  the  Republic,  or  other 

6  voluntary  association,  shall  be  guilty  of  simple  larceny,  although  he  is  a 

7  member  of  such  organization  or  voluntary  association  and,  as  such,  en- 

8  titled  to  an  interest  in  the  property  thereof.     In  a  prosecution  under 

9  this  section,  it  shall  be  sufficient  to  describe  such  organization  or  associa- 

10  tion  by  the  name  by  which  it  is  generally  known  and  as  a  voluntary 

11  association. 

1  '  Section  60.     Whoever  buys,  receives  or  aids  in  the  concealment  of  Buying  or  re- 

„       ,     ,  111  1  •  •  I  1  ,  eeiving  stolen 

2  stolen  or  embezzled  property,  knowmg  it  to  have  been  stolen  or  em-  k°°^*„ 

3  bezzled,  or  whoever  with  intent  to  defraud  buys,  receives  or  aids  in  the  1723-4.' 9. 

4  concealment  of  property,  kno^\^ng  it  to  have  been  obtained  from  a  person  1804;  143,  §  io. 

5  by  a  false  pretence  of  carrying  on  business  and  dealing  in  the  ordinary  fgal;  }i4;  1 1°' 

6  course  of  trade,  shall  be  punished  by  imprisonment  in  the  state  prison  ^jfs.^le.' 

7  for  not  more  than  five  years  or  by  a  fine  of  not  more  than  five  hundred  p*^|'2"o3*'  ^^' 

8  dollars  and  imprisonment  in  jail  for  not  more  than  two  years.  5§  48. 51!  61. 

R.  L.  208.  §  51.  117  Mass.  141.  140  Mass.  473.  232  Mass.  588. 

6  Met.  241.  120  .Mass.  198.  196  Mass.  286.  251  Mass.  369. 

7  Met.  460.  121  Mass.  373.  207  Mass.  25.  261  Mass.  68. 
5  Gray.  82.  136  Mass.  170. 
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Eefect  of 
restitution  of 


Section  61.  If,  upon  a  first  conviction  under  tiie  preceding  section, 
stoien^property  it  is  sliown  that  the  act  of  stealing  the  property  was  a  simple  larceny, 
isolN^s!''^  13.  and  if  the  person  convicted  makes  restitution  to  the  person  injured  to 
a  i:  i6i;  I  li.  the  full  value  of  the  property  stolen  and  not  restored,  he  shall  not  be  im- 
R.L.  m,  V52.  prisoned  in  the  state  prison. 


Common  re-  SECTION  62.     Whoevcr  is  convictcd  of  buying,  receiving  or  aiding  in 

stolen  goods.  ^  the  Concealment  of  stolen  or  embezzled  property,  knowing  it  to  have  been 
R.  s.'  126!  §  22!  stolen  or  embezzled,  having  been  before  convicted  of  the  like  offence,  and 


G.^l'  161;  1 47.  whoever  is  convicted  at  the  same  sitting  of  the  court  of  three  or  more 
distinct  acts  of  buying,  receiving  or  aiding  in  the  concealment  of  money, 
goods  or  property  stolen  or  embezzled  as  aforesaid,  shall  be  adjudged  a 
common  receiver  of  stolen  or  embezzled  goods  and  shall  be  punished 
by  imprisonment  in  the  state  prison  for  not  more  than  ten  years. 


p.  S.  203,  §  52 
R.  L.  208,  §  53 
226  Mass.  409. 


Unlawful 
taking,  etc.,  of 
laoats,  certain 
vehicles  and 
animals. 
C.  L.  19,  §  5. 
1854,  295 
1856,  39, 
G.  S.  lei, 
P.  S.  203, 
R.  L.  208,  §  54 
1926,  203;  296. 


1. 

§48. 
53, 


Section  63.     Whoever  wilfully,  mischievously  and  without  right  takes  1 

or  uses  a  boat  or  vehicle,  other  than  a  motor  vehicle,  or  takes,  drives,  2 

rides  or  uses  any  draught  animal  which  is  the  property  of  another,  with-  3 

out  the  consent  of  the  owner  or  other  person  who  has  the  legal  custody,  4 

care  or  control  thereof,  shall  be  punished  by  a  fine  of  not  more  than  three  5 

hundred  dollars  or  by  imprisonment  for  not  more  than  six  months;   but  6 

this  section  shall  not  apply  to  the  property  of  another  taken  with  intent  7 

to  steal  it,  or  under  a  claim  of  right,  or  with  the  presumed  consent  of  the  8 

owner  or  other  person  who  has  the  legal  control,  care  or  custody  thereof.  9 


Fraudulent           SECTION  64.     Whocvcr  hires  a  horse,  carriage  or  other  vehicle,  and,  1 

hor°el°car-       with  intent  to  cheat  or  defraud  the  owner  thereof,  makes  to  him  or  to  2 

bufl,''etc."'"°"  his  agent  at  the  time  of  such  hiring  a  false  statement  of  the  distance  which  3 

R.^L.  208, 1 55.  he  proposes  to  travel  with  such  horse,  carriage  or  other  vehicle,  or  who-  4 

2^5'Mals:  400.  ever,  with  such  intent,  makes  to  the  owner  or  his  agent,  after  the  use  of  5 

a  horse,  carriage  or  other  vehicle,  a  false  statement  of  the  distance  which  6 

he  has  actually  traveled  with  such  horse,  carriage  or  other  vehicle,  and  7 

whoever,  with  such  intent,  refuses  to  pay  for  the  use  of  a  horse,  carriage  8 

or  other  vehicle  the  lawful  fare  established  therefor  by  any  town,  shall  9 

be  punished  by  a  fine  of  not  more  than  twenty  dollars  or  by  imprison-  10 

ment  for  not  more  than  two  months,  or  both.  11 


Unauthorized        Section  65.     An  officcr,  agcut,  clerk  or  servant  of  a  corporation,  or 
il56,°i23,°§  1.    any  other  person,  who  issues  or  signs  with  intent  to  issue  a  certificate  of 
G.^l.'  161,'  §  49.  stock  in  a  corporation,  or  who  issues,  signs  or  endorses  with  intent  to 
R.L.I'(?8,\l56.  issue,  a  bond,  note,  bill  or  other  obligation  or  security  in  the  name  of  such 
corporation,  beyond  the  amount  authorized  by  law  or  limited  by  tiie 
legal  votes  of  such  corporation  or  its  proper  oflficers,  or  negotiates,  trans- 
fers or  disposes  of  such  certificate  with  intent  to  defraud,  shall  be  punished 
by  imprisonment  in  the  state  prison  for  not  more  than  ten  years  or  in  the 
house  of  correction  for  not  more  than  one  year. 


Fraudulent  SECTION  66.     An  oflBcer,  agent,  clerk  or  servant  of  a  corporation,  or 

eTc""  °  ^  °°  J  any  other  person,  who  fraudulently  issues  or  transfers  a  certificate  of  the 
G.^l:  161,'  I  50.  stock  of  a  corporation  to  a  person  who  is  not  entitled  thereto,  or  who 
R.  L.foWfl  fraudulently  signs  such  certificate,  in  blank  or  otherwise,  with  the  intent 
243  Mass.  472.    ^j^^^^  j^  gj^j^y  j^^  ^^  issucd  or  transferred  by  himself  or  any  other  person, 
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6  shall  be  punished  by  imprisonment  in  the  state  prison  for  not  more  than 

7  ten  years  or  in  the  house  of  correction  for  not  more  than  one  year. 

1  Section  67.    An  officer  of  a  corporation  or  an  agent,  clerk  or  servant  raise  entry, 

n  •  1  1  !■    1  "j.  *A     J.  1       etc.,  in  book  of 

2  of  a  person,  nrm  or  corporation  who  makes  a  raise  entry  or  omits  to  make  corporation. 

3  a  true  entry  in  any  book  of  such  person,  firm  or  corporation,  with  intent  g.  s.'  lei!  §  si. 

4  to  defraud,  and  any  person  whose  duty  it  is  to  make  a  record  or  entry  of  fgs^g,  2°23.^  ^^' 

5  the  transfer  of  stock,  or  of  the  issuing  or  cancelling  of  certificates  thereof,  fgo^jj^a"!:  293!" 

6  or  of  the  amount  of  stock  issued  by  a  corporation,  in  any  book  thereof, 

7  who,  with  intent  to  defraud,  omits  to  make  a  true  record  or  entry  thereof, 

8  shall  be  punished  by  imprisonment  in  the  state  pri.son  for  not  more  than 

9  ten  years  or  in  the  house  of  correction  for  not  more  than  one  year. 

1  Section  68.     Upon  the  trial  of  a  person  for  a  crime  under  the  three  Books  of  cor- 

2  preceding  sections,  the  books  of  any  person,  firm  or  corporation  to  which  evidence. 

3  he  had  access  or  the  right  of  access  shall  be  admissible  in  evidence. 

1856.  123.  5  4.  P.  S.  203,  §  57.  190  Mass.  293. 

G.  S.  IGl,  §  52.  R.  L.  20S.  §  59. 

1  Section  69.     Whoever,  not  being  a  member  of  a  society,  association  unlawful  use 

2  or  labor  union,  for  the  purpose  of  representing  that  he  is  a  member  IgmUm'.' 

3  thereof,  wilfully  wears  or  uses  the  insignia,  ribbon,  badge,  rosette,  button  5^°2,'3.^*' 

4  or  emblem  thereof,  if  it  has  been  registered  in  the  office  of  the  state  Ij^Ij^^^s. 

5  secretary,  shall  be  punished  by  a  fine  of  not  more  than  twenty  dollars  or 

6  by  imprisonment  for  not  more  than  one  month,  or  both. 

1  Section  70.     Whoever,  not  being  a  member  of  the  Militarv  Order  Same  subject. 

.  -  *  1887   67 

2  of  the  Loyal  Legion  of  the  United  States,  the  Grand  Army  of  the  Re-  is9i!  is! 

3  public,  the  Sons  of  Veterans,  the  Woman's  Relief  Corps,  the  Union  igoii  isi. 

4  Veterans'  Union,  the  Union  Veteran  Legion,  the  Military  and  Naval  fg^\  I32;  1 3°" 

5  Order  of  the  Spanish -American  War,  the  LTnited  Spanish  War  Veterans,  1^^°'  ^^^■ 

6  the  American  Officers  of  the  Great  War,  the  Veterans  of  Foreign  Wars 

7  of  the  L'nited  States,  the  Military  Order  of  Foreign  Wars  of  the  United 

8  States  or  tlie  American  Legion,  wilfully  wears  or  uses  the  insignia,  dis- 

9  tinctive  ribbons  or  membership  rosette  or  button  thereof  for  the  purpose 

10  of  representing  that  he  is  a  member  thereof  shall  be  punished  by  a  fine 

11  of  not  more  than  twenty  dollars  or  by  imprisonment  for  not  more  than 

12  one  month,  or  both. 

1  Section  71.     Wlioever  wilfully,  by  color  or  aid  of  any  false  token  Fraudulent  use 

2  or  writing,  or  other  false  pretence  or  false  statement,  verbal  or  written,  i9os,'28o','^§  1. 

3  or  without  authority  of  the  grand  or  supreme  governing  lodge,  council, 

4  union  or  other  governing  body  hereinafter  mentioned,  obtains  the  signa- 

5  ture  of  any  person  to  any  written  application,  or  obtains  any  money  or 

6  property  for  any  alleged  or  pretended  degree,  or  for  any  alleged  or  pre- 

7  tended  membership  in  any  fraternity,  association,  society,  order,  organi- 

8  zation  or  union  having  a  grand  or  supreme  governing  lodge,  council,  union 

9  or  other  governing  body  in  the  commonwealth,  or  in  any  subordinate 

10  lodge  or  body  thereof,  shall  be  punished  by  imprisonment  for  not  more 

11  than  one  year  or  by  a  fine  of  not  more  than  five  hundred  dollars,  or  both. 

1  Section  72.     Whoever,  in  a  newspaper  or  other  publication,  or  in  any  Certain  pubu- 

2  WTitten  or  printed  letter,  notice,  matter  or  device,  without  authoritv  of  Md'dcn, e°c. 

1908,  280.  §  2. 
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the  grand  or  supreme  governing  lodge,  council,  union  or  other  governing  3 

body,  fraudulently  uses  or  aids  in  any  way  in  the  use  of  the  name,  title  or  4 

common  designation  of  any  fraternity,  association,  society,  order,  organi-  5 

zation  or  union  which  has  such  a  governing  body,  having  priority  in  such  6 

use  in  the  commonwealth,  or  any  name,  title  or  designation  so  nearly  7 

resembling  the  same  as  to  be  calculated  or  likely  to  deceive;   and  who-  8 

ever,  without  such  authority,  fraudulently  publishes,  sells,  circulates  or  9 

distributes  any  written  or  printed  letter,  notice,  matter  or  device,  in  any  10 

way  soliciting  members  of  such  fraternity,  association,  society,  order,  or-  11 

ganization  or  union,  or  for  any  alleged  or  pretended  fraternity,  associa-  12 

tion,  society,  order,  organization  or  union,  using  any  such  name,  title,  13 

designation,  or  near  resemblance  thereto;  and  whoever  therein  or  thereby  14 

in  any  way,  without  such  authority,  fraudulently  offers  to  sell,  confer,  15 

communicate  or  give  information  where,  of  whom  or  by  what  means  IG 

any  degree  or  work,  in  whole  or  in  part,  of  such  fraternity,  association,  17 

society,  order,  organization  or  union,  or  of  any  alleged  or  pretended  18 

fraternity,  association,  society,  order,  organization  or  union  using  any  19 

such  name,  title  or  designation  or  near  resemblance  thereto,  can  or  may  20 

be  obtained,  conferred  or  communicated,  shall  be  punished  by  imprison-  21 

ment  for  not  more  than  one  year  or  by  a  fine  of  not  more  than  five  hun-  22 

dred  dollars,  or  both.  23 


Obtaining  goods 
under  false 
pretence  of 
carrying  on 
business. 
1863,  248.  §  2. 
P.  S.  203,  §  60. 
R.  L.  208,  §  61. 
1902,  544,  §  29. 
108  Mass.  309. 
1S3  Mass.  588. 


Section  73.  Whoever,  with  intent  to  defraud,  by  a  false  pretence  of 
carrying  on  business  and  dealing  in  the  ordinary  course  of  trade,  obtains 
from  any  person  goods  or  chattels  shall  be  punished  by  imprisonment 
in  the  state  prison  for  not  more  than  five  years  or  by  a  fine  of  not  more 
than  five  hundred  dollars  and  imprisonment  in  jail  for  not  more  than  two 
years. 

157  Mass.  486.  1S2  Mass.  142. 


Fraudulent 
use  of  credit 
of  corporation. 
1878,  274. 
P.  S.  203,  §  62. 
R.  L.  208,  §  62. 
217  Mass.  473. 


Section  74.     An  officer,  agent,  clerk  or  servant  of  a  corporation  1 

organized  or  doing  business  in  the  commonwealth,  who  wilfully  uses  2 

the  name  of  such  corporation,  or  his  own  name  as  such  officer,  agent,  3 

clerk  or  servant,  to  obtain  money  upon  the  credit  of  such  corporation  4 

for  his  own  use  or  benefit,  without  authority  from  such  corporation,  or  5 

who  fraudulently  lends,  invests  or  appropriates  the  money  or  disposes  6 

of  the  property  of  such  corporation,  or  fraudulently  converts  it,  shall  7 

be  punished  by  imprisonment  in  the  state  prison  for  not  more  than  ten  8 

years.  9 


°r''o"'i?ty  b  Section  75.     Whoever,  by  a  game,  device,  sleight  of  hand,  pretended 

trick,  etc.  ^  fortune  telling  or  by  any  trick  or  other  means  by  the  use  of  cards  or 
G.s.'i6u'§  57;  other  implements  or  instruments,  fraudulently  obtains  from  another  per- 
R.  L.Tol.^M.  son  property  of  any  description  shall  be  punished  as  in  the  case  of  larceny 
125  Mall:  384:  of  property  of  like  value. 

138  Mass.  484. 


Gross  fraud, 
etc.,  at  com- 
mon law. 
1785,  21,  §  4. 
1815,  136,  §  2. 
R.  S.  126.  §  33. 
G.  S.  161,  §  58. 


Section  76.     Whoever  is  convicted  of  any  gross  fraud  or  cheat  at  1 

common  law  shall  be  punished  by  imprisonment  in  the  state  prison  for  2 

not  more  than  ten  years  or  in  jail  for  not  more  than  two  years  or  by  a  fine  3 

of  not  more  than  four  hundred  dollars.  4 

p.  S.  203,  §  66.  R-  L-  208,  §  64. 
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1  Section  77.     Whoever  makes  or  sells,  or  offers  to  sell  or  dispose  of,  Saie  of  certain 

2  or  has  in  his  possession  with  intent  so  to  do,  any  article  of  merchandise  steriing  and 

3  marked,  stamped  or  branded  with  the  words  "sterling",  "sterling  silver",  i894r29"' 

4  "coin"  or  "coin  silver",  or  encased  or  enclosed  in  any  box,  package,  ^•^•^°**'  ^®^- 

5  cover  or  wrapper  or  other  thing  in  or  by  which  the  said  article  is  packed, 

6  enclosed  or  otherwise  prepared  for  sale  or  disposition,  having  thereon  any 

7  engraving  or  printed  label,  stamp,  imprint,  mark  or  trade  mark,  indicat- 

8  ing  or  denoting  by  such  marking,  stamping,  branding,  engraving  or 

9  printing,  that  such  article  is  silver,  sterling  silver,  solid  silver,  coin  or 

10  coin  silver,  shall,  unless  nine  hundred  and  twenty-five  one-thousandths 

11  of  the  component  parts  of  the  metal  of  which  the  said  article  so  marked, 

12  stamped  or  branded  with  the  words  "sterling"  or  "sterling  silver"  is 

13  manufactured  are  pure  silver,  or  unless  nine  hundred  one-thousandths 

14  of  the  component  parts  of  the  metal  of  which  the  article  so  marked, 

15  stamped  or  branded  with  the  words  "coin"  or  "coin  silver"  is  manu- 

16  factured,  are  pure  silver,  be  punished  by  a  fine  of  not  more  than  one 

17  hundred  dollars. 

1       Section  78.     Whoever  makes  or  sells,  or  offers  for  sale  or  disposes  of,  F/>ise  marking 

oi'i-  ■  •!■  1  .,  'of  articles 

I  or  has  in  his  possession  with  intent  so  to  do,  any  article  constructed  in  ™ade  of  gold, 

3  whole  or  in  part  of  gold  or  alloy  of  gold,  or  of  any  metal  resembling  gold,  1907^460', 

4  having  marked  thereon  or  upon  any  tag  or  label  attached  thereto,  or  upon  ^^  ^"^' 

5  any  package,  cover  or  wrapper  in  which  such  article  is  enclosed  or 

6  wrapped,  any  word  or  mark  indicating  or  designed  or  intended  to  indicate 

7  that  the  gold  or  alloy  of  gold  in  said  article,  or  in  the  plating,  surface  or 

8  any  other  part  of  said  article  is  of  a  greater  degree  or  carat  of  fineness  by 

9  more  than  one  carat  than  the  actual  quality  or  fineness  of  such  gold  or 

10  alloy  of  gold,  or  any  so-called  gold  filled,  rolled  gold  plated  or  electro 

11  gold  plated  article  having  marked  thereon,  or  upon  any  tag  or  label  at- 

12  tached  thereto,  or  upon  any  package,  cover  or  wrapper  in  which  such 

13  article  is  enclosed  or  wrapped,  any  word  or  mark  indicating  or  designed 

14  or  intended  to  indicate  that  the  gokl  or  alloy  of  gold  upon  such  article 

15  is  of  a  greater  percentage  of  weight  of  the  article  by  more  than  one  per 

16  cent  than  the  actual  percentage  of  gold  or  alloy  of  gold,  shall  be  punished 

17  by  a  fine  of  not  more  than  five  hundred  dollars.    The  word  or  mark  upon 

18  the  article  or  ujjon  the  tag  or  label  attached  thereto,  or  upon  the  package, 

19  cover  or  wrapper  in  which  such  article  is  enclosed,  shall  be  held  to  apply 

20  to  the  whole  article,  all  the  gold,  alloys,  solder  and  base  metals  being 

21  assayed  as  one  piece,  unless  the  word  or  mark  plainly  indicates  that  it 

22  applies  to  the  plating,  surface  or  other  particular  part  of  such  article. 

1  Section  79.     Whoever,  himself,  or  by  his  agent  or  servant,  or  as  the  False  repre- 

2  agent  or  servant  of  another  person,  sells  or  exchanges,  or  has  in  his  fmltaUous"' 

3  custody  or  possession  with  intent  so  to  do,  or  exposes  for  sale  or  ex-  p"hibited. 

4  change,  any  manufactured  imitations  of  furs  of  fur-bearing  animals,  i9»9.  i^*' 

5  representing  the  same  to  be  the  genuine  fur  of  certain  animals,  shall  be 

6  punished  by  a  fine  of  not  less  than  two  hundred  nor  more  than  five 

7  hundred  dollars. 

1  Section  80.     'WTioever  conveys  land,  knowing  that  an  encumbrance  Conveying 

2  exists  thereon,  without  informing  the  grantee,  before  the  consideration  is  fa"nd  wUhout 

3  paid,  of  the  existence  and  nature  of  such  encumbrance,  so  far  as  he  has  ?855?i77,  §  2. 
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G.s.  161,  §59    knowledge  thereof,  shall  be  punished  by  imprisonment  for  not  more  than    4 


p.  S.  203,  §  67. 


r'.  l.  208,  §  66.  one  year  or  by  a  fine  of  not  more  than  one  thousand  dollars. 


15  Gray,  189. 


127  Mass.  285,  287. 


136  Mass.  438. 


254  Mass.  320. 


Selling  at-  SECTION  81.     Whoever,  knowing  that  his  land  is  attached  on  mesne 

without  notice,  proccss,  sells  and  conveys  it  without  giving  notice  of  the  attachment  to 
g'.  s.  ill'.  §  tjo.  the  grantee,  and  with  intent  to  defraud,  shall  be  punished  by  imprison- 
R.  L.m^el'.  ment  in  the  state  prison  for  not  more  than  three  years  or  in  jail  for  not 
more  than  one  year. 


Concealing 
mortgaged, 
or  using  rented, 
etc.,  personal 
property  as 
container,  etc., 
for  illegal  sale 
of  liquor. 
1859,  246. 
G.  S.  161, 
P.  S.  203, 
R.  L.  208, 
1929,  329,  §  3 
108  Mass.  12. 


§61. 

§69. 

i68. 


Section  82.    \\lioever,  with  a  fraudulent  intent  to  place  personal  1 

property  which  is  subject  to  a  mortgage  beyond  the  control  of  the  mortga-  2 

gee,  removes  or  conceals  or  aids  or  abets  in  removing  or  concealing  the  3 

same,  and  a  mortgagor  of  such  property  who  assents  to  such  removal  or  4 

concealment,  or  whoever  shall  use  rented,  leased  or  mortgaged  personal  5 

property  as  a  container  or  implement  of  sale  of  intoxicating  liquor  con-  6 

trary  to  law,  shall  be  punished  by  a  fine  of  not  more  than  one  thousand  7 

dollars  or  by  imprisonment  for  not  more  than  one  year.  8 

112  Mass.  289. 


gagoJ'wi'th°oit        Section  83.     A  mortgagor  of  personal  property  who  sells  or  conveys 
consent  of         ^}^g  gajne  or  any  part  thereof  without  the  written  consent  of  the  mort- 

m  or  t  tifis^6 .  * 

1850, 284.         gagee,  and  without  informing  the  vendee  or  grantee  that  the  same  is 
p.s;203',  §70.  mortgaged,  shall  be  punished  bv  a  fine  of  not  more  than  one  hundred 

R.  L.  208.  §  69.     ,    ,,  "^     ,        .  .        '^  .   I  ■■  ,1 

8  Allen,  518.      dollars  or  by  imprisonment  tor  not  more  than  one  year. 

10  Allen,  81.  105  Mass.  580.  153  Mass.  252. 


rtc'^  of  'I'rson-  Section  84.  A  hirer  or  lessee  of  personal  property  who  sells  or  con- 
aity  without  vcys  the  same  or  any  part  thereof  without  the  written  consent  of  the 
1857, 156.  owner  or  lessor,  and  without  informing  the  vendee  or  grantee  that  it  is 
p.'s.'203,'§7i."  so  hu-ed  or  leased,  shall  be  punished  by  a  fine  of  not  more  than  one 
R.  L.  208,  §  70,  }j^„^jj,gj  dollars  or  by  imprisonment  for  not  more  than  one  year. 


foiiatlrai'secu-  Section  85.  Whoevcr,  holding  collateral  security  deposited  with 
rity  before  debt  him  for  the  payment  of  a  debt  which  may  be  due  to  him,  sells,  pledges, 
1855, 213.  lends  or  in  any  way  disposes  of  the  same  before  such  debt  becomes  due  and 
p.  i:  203,  §%•  payable,  without  the  authority  of  the  depositor  thereof,  shall  be  pun- 
f  Anen°lb2.^*'  ishcd  by  a  fine  of  not  more  than  five  hundred  dollars  or  by  imprisonment 
100  Mass.  1.      jj^  jg^jj  ^Qj.  j^Q^  more  than  two  years. 


118  Mass.  427. 


124  Mass.  185. 


137  Mass.  315. 


203  Mass.  108. 


207  Mass.  32. 


hired'property,       Section  86.    Whoevcr,  with  intent  to  defraud,   buys,  receives  or  1 

1865  127  §  1 '  ^^'^^  ^^  concealing  personal  property,  knowing  it  to  be  hired  or  leased  or  2 

p.  s.'203,'  §  73.  held  as  collateral  security,  shall  be  punished  by  a  fine  of  not  more  than  3 

"    '       '  one  hundred  dollars  or  by  imprisonment  for  not  more  than  one  year.  4 


Sale,  etc.,  of 
personalty 
held  on  con- 
ditional sale. 
1870,  261. 
P.  S.  203.  §  74. 
R.  L.  208,  §  73. 
150  Mass.  67. 
260  Mass.  518. 


Section  87.     Whoever,    being   in   possession   of   personal   property  1 

received  upon  a  written  and  conditional  contract  of  sale,  with  intent  to  2 

defraud,  sells,  conveys,  conceals  or  aids  in  concealing  the  same  before  3 

performance  of  the  conditions  precedent  to  acquiring  the  title  thereto,  4 

shall  be  punished  by  a  fine  of  not  more  than  one  hundred  dollars  or  by  5 

imprisonment  for  not  more  than  one  year.  6 


Chap.  266.]  crimes  ag.\inst  propekty.  3133 

1  Section  88.     A  consignee  or  factor  who,  in  violation  of  good  faith  Consignee,  etc., 

2  and  with  intent  to  defraud  the  owners  thereof,  deposits  or  pledges,  as  d?p"oii'ti'n''g'or 

3  security  for  money  borrowed  by  him,  a  negotiable  instrument  received  eity.^'e'tl'"^"''' 

4  by  him,  merchandise  consigned  or  intrusted  to  him,  or  a  bill  of  lading,  l?*t:  ?J?'  1 5i 

5  certificate  or  order  tor  the  delivery  of  merchandise;    or  who,  in  like  ps-203,  §75. 

6  violation  and  with  like  intent,  disposes  of  or  applies  such  property  or  ' 

7  evidence  of  property  to  his  own  use ;  or  who,  in  like  violation  and  with 

8  like  intent,  disposes  of  or  applies  to  his  own  use  money  which  has  been 

9  raised  or  a  negotiable  instrument  which  has  been  acquired  by  the  sale 

10  or  other  disposition  of  such  property  or  evidence  of  property,  shall  be 

11  punished  by  a  fine  of  not  more  than  five  thousand  dollars  and  imprison- 

12  ment  for  not  more  than  five  years. 

1  Section  89.    Whoever,  in  a  book,  pamphlet,  circular,  advertisement  Faiseiy  pre- 

2  or  advertising  sign,  or  by  a  pretended  written  certificate  or  diploma,  or  hold '"degree, 

3  otherwise  in  writing,  knowingly  and  falsely  pretends  to  have  been  an  fng  d'cgrleT'" 

4  officer  or  teacher,  or  to  be  a  graduate  or  to  hold  any  degree,  of  a  college  authoHty.   Use 

5  or  other  educational  institution  of  this  commonwealth  or  elsewhere,  "eS"'"  or"'' 

6  which  is  authorized  to  grant  degrees,  or  of  a  public  school  of  this  com-  ','^^3''f|5- 

7  monwealth,  and  whoever,  without  the  authority  of  a  special  act  of  the  R  l'  208,  §  75 

8  general  court  granting  the  power  to  give  degrees,  offers  or  grants  degrees  22i\St  190. 

9  as  a  school,  college  or  as  a  private  individual,  alone  or  associated  with  ugig)  28. 

10  others,  shall  be  punished  by  a  fine  of  not  more  than  one  thousand  dollars 

11  or  by  imprisonment  for  not  more  than  one  year,  or  both.     Any  indi- 

12  vidual,  school,  association,  corporation  or  institution  of  learning,  not 

13  having  power  to  confer  degrees  under  a  special  act  of  the  general  court, 

14  using  the  designation  of  "university"  or  "college"  shall  be  punished 

15  by  a  fine  of  one  thousand  dollars;  but  this  shall  not  apply  to  any  educa- 

16  tional  institution  whose  name  on  July  ninth,  nineteen  hundred  and  nine- 

17  teen,  included  the  word  "university"  or  "college". 

1  Section  90.     Whoever,  in  a  book,  pamphlet,  circular,  advertisement  Falsely  ciaim- 

2  or  advertising  sign,  or  otherwise  in  writing,  makes  any  false  and  fraudu-  'il^ln^et"''" 

3  lent  statement  or  assertion  of  endorsement,  authority,  approval  or  sane-  R^t  lot',  § 76. 

4  tion  of  an  incorporated  college,  university  or  professional  school  in  this 

5  commonwealth  or  elsewhere,  or  of  officers  or  instructors  thereof,  as  a 

6  commendation  or  advertisement  of  a  person  or  of  his  services,  or  of 

7  goods,  wares,  commodities,  processes  or  treatment,  shall  be  punished 

8  by  a  fine  of  not  more  than  one  thousand  dollars  or  by  imprisonment  for 

9  not  more  than  one  year,  or  both. 

1  Section  91.     Any  person  who,  with  intent  to  sell  or  in  any  way  dis-  untrue  and 

2  pose  of  merchandise,  securities,  service,  or  anything  ofi"ered  by  such  per-  ?ert'fs«'"nt''s''' 

3  son,  directly  or  indirectly,  to  the  public  for  sale  or  distribution,  or  who,  f9g2;''397':'' 

4  with  intent  to  increase  the  consumption  of  or  demand  for  such  merchan-  \l\i  ||^- 

5  disc,  securities,  service  or  other  thing,  or  to  induce  the  public  in  anv  '"leiug: 

6,  ...  ,   ,.        ,.  ",       .  ,  '  .  .    ,-     240  Mass.  204. 

manner  to  enter  into  any  obligation  relating  thereto,  or  to  acquire  title  248  Mass.  1. 

7  thereto,  or  an  interest  therein,  makes,  publishes,  disseminates,  circulates 

8  or  places  before  the  public,  or  causes,  directly  or  indirectly,  to  be  made, 

9  published,  disseminated,  circulated  or  placed  before  the  public  within 

10  the  commonwealth,  in  a  newspaper  or  other  publication,  or  in  the  form 

11  of  a  book,  notice,  handbill,  poster,  bill,  circular,  pamphlet  or  letter,  or 

12  in  any  other  way,  an  advertisement  of  any  sort  regarding  merchandise, 

13  securities,  service  or  anything  so  offered  to  the  public,  which  advertise- 
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ment  contains  any  assertion,  representation  or  statement  of  fact  which  14 

is  untrue,  deceptive  or  misleading,  and  which  such  person  knew,  or  15 

might  on  reasonable  investigation  have  ascertained  to  be  untrue,  decep-  16 

tive  or  misleading,  shall  be  punished  by  a  fine  of  not  less  than  ten  nor  17 

more  than  five  hundred  dollars;    provided,  that  this  section  shall  not  IS 

apply  to  any  owner,  publisher,  printer,  agent  or  employee  of  a  newspaper  19 

or  other  publication,  periodical  or  circular,  or  to  any  agent  of  the  adver-  20 

tiser  who  in  good  faith  and  without  knowledge  of  the  falsity  or  deceptive  21 

character  thereof  publishes,  causes  to  be  published,  or  participates  in  the  22 

publication  of  such  advertisement.  23 


Publishing 
of  false  or 
exaggerated 
statements 
prohibited,  etc. 
1907,  383. 
1911,428. 


Section  92.  Whoever  wilfully  and  with  intent  to  defraud  makes  or 
publishes,  or  causes  or  permits  to  be  made  or  published  in  any  way  what- 
ever, any  book,  prospectus,  notice,  report,  statement,  exhibit,  adver- 
tisement or  other  publication  of  or  concerning  the  affairs,  financial  con- 
dition, property  or  assets  of  any  corporation,  joint  stock  association, 
partnership  or  individual,  which  said  book,  prospectus,  notice,  report, 
statement,  exhibit,  advertisement  or  other  publication  contains  any 
statement  which  is  false  or  wilfully  exaggerated  and  which  shall  ha^•e  a 
tendency  to  give  a  less  or  greater  apparent  value  to  the  shares,  bonds, 
property  or  assets  of  such  corporation,  joint  stock  association,  partner- 
ship or  individual,  or  any  part  of  said  shares,  bonds,  property  or  assets,  11 
than  said  shares,  bonds,  property  or  assets  or  any  part  thereof  shall  really  12 
and  in  fact  possess,  shall  be  punished  by  a  fine  of  not  more  than  five  1.3 
thousand  dollars  or  by  imprisonment  for  not  more  than  ten  years,  or  14 
both.  15 


9 

10 


obtainingor  SECTION  9-3.     Whoever,  by  a  false  pretence,  obtains  from  any  club, 

■  pedigree  of        assoclatiou,  socicty  or  company  for  improving  the  breed  of  cattle,  horses, 

issThs.         sheep,  swine  or  other  domestic  animals,  the  registration,  or  a  certificate 

R.^L.  208, 1 77.  thereof,  of  any  animal  in  the  herd  register,  or  any  other  register  of  such 

club,  association,  society  or  company,  or  a  transfer  of  such  registration, 

or  whoever  knowingly  makes,  exhibits  or  gives  a  false  pedigree  in  writing 

of  any  animal,  shall  be  punished  by  imprisonment  for  not  more  than 

two  years  or  by  a  fine  of  not  more  than  five  hundred  dollars,  or  both. 


Malicious  de- 
struction of 
boundary 
monument, 
milestone,  etc. 
1785,  28,  §  2. 
1823,  113,  §  1. 
R.  S.  128,  §  43. 
G.  S.  161,  §  66. 
P.  S.  203,  §  76. 
1901,  268,  §  2. 
R.  L.  208,  §  78. 
182  Mass.  473. 


Section  94.  Whoever  wilfully,  intentionally  and  without  right 
breaks  down,  injures,  removes  or  destroys  a  monument  erected  for  the 
purpose  of  designating  the  boundaries  of  a  town  or  of  a  tract  or  lot  of 
land,  or  a  tree  which  has  been  marked  for  that  purpose,  or  so  breaks 
down,  injures,  removes  or  destroys  a  milestone,  mileboard  or  guideboard 
erected  upon  a  public  way  or  railroad,  or  wilfully,  intentionally  and 
without  right  defaces  or  alters  the  inscription  on  any  such  stone  or  board, 
or  wilfully,  intentionally  and  without  right  mars  or  defaces  a  building 
or  signboard,  or  extinguishes  a  light,  or  breaks,  destroys  or  remo\es  a 
lamp,  lamp  post,  railing  or  post  erected  on  a  bridge,  sidewalk,  public  way, 
court  or  passage,  shall  be  punished  by  imprisonment  for  not  more  than  11 
six  months  or  by  a  fine  of  not  more  than  fifty  dollars.  12 


9 

10 


MaHciousjie-  SECTION  95.  Whoever  wilfully  or  maliciously  removes,  displaces, 
hi™ori?ri°  destroys,  defaces,  mars  or  injures  any  monument,  tablet  or  other  device 
i899?3sT'  erected  to  mark  an  historic  place  or  to  commemorate  an  historic  event 
K.  L.  208,  §  79.  ^j^^jj  ^^  punished  by  a  fine  of  not  more  than  one  hundred  dollars  or  by 
imprisonment  for  not  more  than  one  year. 


1 

2 
3 
4 
5 
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1  Section  96.    Whoever  wilfully,  intentionally  and  without  right  de-  Defacing,  etc.. 

2  faces,  mars  or  injures  the  walls,  wainscoting  or  any  other  part  of  any  c.J'mmonweai'th. 

3  building  belonging  to  the  commonwealth,  or  the  appurtenances  thereof,  R^|'n*§8 

4  by  cutting,  writing  or  otherwise,  shall  be  punished  by  a  fine  of  not  less  p||o}  5*77 

5  than  fi\e  nor  more  than  one  hundred  dollars. 

1901,  26S,  §3.  R.  L.  20s,  §S0. 

1  Section  97.     Whoever  wilfully  mars  or  injures  the  walls,  wainscoting  Defacing 

2  or  any  other  part  of  a  court  house,  or  of  any  other  building  or  room  usecl  county.^  °' 

3  for  county  business,  or  the  appurtenances  thereof,  by  cutting,  writing  or  r^I]  20I;  Isi. 

4  otherwise,  shall  be  punished  by  imprisonment  for  not  more  than  two 

5  months  or  by  a  fine  of  not  more  than  fifty  dollars. 

1  Section  9S.    W^hoever  wilfully,  intentionally  and  without  right,  or  wiifui  injury, 

2  wantonly  and  without  cause,  destroys,  defaces,  mars  or  injures  a  school-  h'ouse.°ch'u°ch!^ 

3  house,  church  or  other  building  erected  or  used  for  purposes  of  education  ture.  e'tc'"'"' 

4  or  religious  instruction,  or  for  the  general  diffusion  of  knowledge,  or  an  q  ^|'  fgf  ,  g^ 

5  outbuilding,  fence,  well  or  appurtenance  of  such  schoolhouse,  church  fgo^'S  \^*- 

6  or  other  building,  or  furniture,  apparatus  or  other  property  belonging  R.  l!  2os'._  §  82. 

7  thereto  or  connected  therewith,  shall  be  punished  by  a  fine  of  not  more  " 

8  than  five  hundred  dollars  or  by  imprisonment  for  not  more  than  one 

9  year. 

1  Section  99.     Whoever  wilfully,  intentionally  and  without  right,  or  Defacement  of 

2  wantonly  and  without  cause,  writes  upon,  injures,  defaces,  tears  or  libraries.'" ' "' 

3  destroys  a  book,  plate,  picture,  engraving,  map,  newspaper,  magazine,  {872'  42' 

4  pamphlet,  manuscript  or  statue  which  belongs  to  a  law,  city,  town  or  fg^g  'ff  ^  ^^• 

5  other  public  or  incorporated  library  shall  be  punished  by  a  fine  of  not  isoOes.  §4. 

6  less  than  five  nor  more  than  fifty  dollars  or  by  imprisonment  for  not 

7  more  than  six  months. 

1  Section  100.     Whoever  wilfully,    intentionally   and   without   right.  Detention  of 

2  or  wantonly  and  without  cause,  detains  a  book,  newspaper,  magazine,  iib?arie°s. 

3  pamphlet  or  manuscript  which  belongs  to  a  law,  city,  town  or  other  Igoii  268.  §  4. 

4  public  or  incorporated  library  for  thirty  days  after  a  written  notice  from  ^-  ^-  ^°^'  ^  **■ 

5  the  librarian  thereof,  containing  a  copy  of  this  section  and  given  after 

6  the  expiration  of  the  time  during  which,  by  the  regulations  of  such  library, 

7  such  book,  newspaper,  magazine,  pamphlet  or  manuscript  may  be  kept, 

8  shall  be  punished  by  a  fine  of  not  less  than  one  nor  more  than  twenty-five 

9  dollars  or  by  imprisonment  for  not  more  than  six  months. 

1  Section  101.     Whoever  wilfully,  intentionally  and  without  right,  by  Malicious 

2  the  ex])losion  of  gunjjowder  or  of  any  other  explosive,  unlawfully  destroys  isoi?i29'.  §  1. 

3  or  injures  a  dwelling  house,  office,  shop  or  other  building,  or  a  ship  or  p.  |  203,' §^sa' 

4  vessel,  shall  be  punished  by  imprisonment  in  the  state  prison  for  not  more  r  °l'.  Ios.  |  ss. 

5  than  twenty  years  or  in  jail  for  not  more  than  two  and  one  half  years  or  }9}8'q|7*r464 

6  by  a  fine  of  not  more  than  one  thousand  dollars. 

1919,  5.  1920,  2. 

1  Section  102.     W'hoever   wilfully,    intentionally   and   without   right  Throwing ex- 

2  throws  into,  against  or  upon,  or  puts,  places  or  explodes,  or  causes  to  be  Cuiidings  ot° 

3  exploded  in,  upon  or  near  a  dwelling  house,  office,  shop,  building,  street  rluways^tc. 

4  railway,  street  railway  car,  or  vessel,  gunpowder  or  other  explosive,  or  a  }?%•  Hf  \% 

5  bombshell,  torpedo  or  other  instrument  filled  or  loaded  with  an  explosive,  f  ■  ^  203.'  §  si. 

*  '    1901,  268,  §  4. 
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R.  L.  20S,  §  86.  with  intent  unlawfully  to  destroy  or  injure  such  dwelling  house,  office, 
1906!  463!  shop,  building,  street  railway,  street  railway  car,  or  vessel,  or  any  person 
iQu.^esI^'  ^^^'  or  property  therein  or  thereon,  shall  be  punished  by  imprisonment  in  the 


1919' 5^'^'  ^*^*'  state  prison  for  not  more  than  ten  years  or  in  jail  for  not  more  than  two 
and  one  half  years  or  by  a  fine  of  not  more  than  five  hundred  dollars. 


1919,  5, 

1920,  2, 


6 
7 
8 
9 
10 


217  Mass.  185. 


Possession 
of  infernal 
machine. 
Notice  of 
seizure. 
1930,  317. 


Section  102A.  Whoever,  other  than  a  police  or  other  law  enforce-  1 
ment  officer  acting  in  the  discharge  of  his  official  duties,  has  in  his  pos-  2 
session  or  under  his  control  an  infernal  machine  or  a  similar  instrument,  3 
contrivance  or  device  shall  be  punished  by  imprisonment  in  the  state  4 
prison  for  not  more  than  ten  years  or  in  jail  for  not  more  than  two  and  5 
one  half  years,  or  by  a  fine  of  not  more  than  one  thousand  dollars,  or  6 
by  both  such  fine  and  imprisonment,  and  the  said  machine,  instrument,  7 
contrivance  or  device  shall  be  forfeited  to  the  commonwealth.  The  term  8 
"infernal  machine",  as  used  in  this  section,  shall  include  any  device  9 
for  endangering  life  or  doing  unusual  damage  to  property,  or  both,  by  10 
explosion,  whether  or  not  contrived  to  explode  automatically  and  whether  11 
or  not  disguised  so  as  to  appear  harmless.  Notice  of  the  seizure  of  any  12 
such  machine,  instrument,  contrivance  or  device  shall  be  sent  forthwith  13 
to  the  commissioner  of  public  safety  and  the  article  seized  shall  be  sub-  14 
ject  to  his  order.  15 


Throwing 

of  vitriol 
tar,  etc. 
1851,  129. 
G.  S.  161, 
P.  S.  203. 
1901,268, 
R.  L.  208, 

1918,  257, 
§464. 

1919,  5. 

1920,  2. 


§3. 


c°o'ai        Section  103.    Whoever   wilfully,   intentionally   and   without   right  1 

throws  into,  against  or  upon  a  dwelling  house,  office,  shop  or  other  build-  2 

-  70.  ing,  or  vessel,  or  puts  or  places  therein  or  thereon  oil  of  vitriol,  coal  tar  3 

§4"'  or  other  noxious  or  filthy  substance,  with  intent  unlawfully  to  injure,  4 

■  deface  or  defile  such  dwelling  house,  office,  shop,  building  or  vessel,  or  5 

any  property  therein,  shall  be  punished  by  imprisonment  in  the  state  6 

prison  for  not  more  than  five  years  or  in  jail  for  not  more  than  two  and  7 

one  half  years  or  by  a  fine  of  not  more  than  three  hundred  dollars.  8 


Injury  to 
building. 
1862,  160. 
P.  S.  203, 
1901,  268, 
R.  L.  208. 


5  83. 
§5. 

'  88. 


110  Mass.  401. 


Section  104.     Whoever   wilfully,    intentionally   and    without    right  1 

destroys,  injures,  defaces  or  mars  a  dwelling  house  or  other  building,  2 

whether  upon  the  inside  or  outside,  shall  be  punished  by  imprisonment  3 

for  not  more  than  two  months  or  by  a  fine  of  not  more  than  fifty  dollars.  4 


Pulling  down 
stone  walls  or 
fences. 
1901,  29S. 
R.  L.  208,  §  91. 
1911,  173. 
1919,  350,  §  40. 


Section  105.    Whoever  wilfully  and  without  right  pulls  down  or  re-  1 

moves  any  portion  of  a  stone  wall  or  fence  which  is  erected  or  maintained  2 

for  the  purpose  of  enclosing  land  shall  be  punished  by  a  fine  of  not  more  3 

than  ten  dollars.     The  director  of  the  division  of  fisheries  and  game  of  4 

the  department  of  conservation,  fish  and  game  wardens  and  deputy  fish  5 

and  game  wardens  may  arrest  without  a  warrant  any  person  found  vio-  6 

lating  this  section.  7 


Injury,  etc., 
to  ice  taken  as 
merchandise. 
1850.  114. 
G.  S.  161,  §73. 
P.  S.  203.  §  86. 
1901,  268.  §  6. 
R.  L.  208,  §  92. 


Section  106.     Whoever  wilfully,  intentionally  and  without  right  or  1 

license,  cuts,  injures,  mars  or  otherwise  damages  or  destroys  ice  upon  2 

waters  from  which  ice  is  or  may  be  taken  as  an  article  of  merchandise,  3 

whereby  the  taking  thereof  is  hindered  or  the  value  thereof  diminished  4 

for  that  purpose,  shall  be  punished  by  a  fine  of  not  more  than  one  hundred  5 

dollars.  6 


to'toid'ge!etc.        Section  107.     Whoever   wilfully,   intentionally   and   without   right     1 
R.  s.  126,  §  41.  breaks  down,  injures,  removes  or  destroys  a  public  bridge,  or  a  lock,  cul-    2 


Chap.  266.]  crimes  agaixst  property.  3137 

3  vert  or  embankment  of  a  canal,  or  wilfully,  intentionally  and  without  g.|.  lei.^s^i. 

4  right  makes  an  aperture  or  breach  in  such  embankment  with  intent  to  looi,  2fis.  §  i.' 

5  destroy  or  injure  the  same,  shall  be  punished  by  imprisonment  in  the    •    —    • 

6  state  prison  for  not  more  than  five  years  or  by  a  fine  of  not  more  than 

7  fi\'e  hundred  dollars  and  imprisonment  in  jail  for  not  more  than  two 

8  years. 

1  Section  108.     Whoever  casts  away,  burns,  sinks  or  otherwise  destroys  Destroying 

2  a  ship  or  vessel,  with  intent  to  injure  or  defraud  an  owner  thereof,  or  of  taud  uwner 

3  any  property  laden  on  board  the  same,  or  an  insurer  of  such  ship,  vessel  isol^'ise'  §  i. 

4  or  property,  or  of  any  part  thereof,  shall  be  punished  by  imprisonment  Jf -|'  Joe!  1 35. 

5  in  the  state  prison  for  not  more  than  ten  years. 

G.  S.  161,  §  76.  P.  S.  203,  §  89.  R.  L.  208,  5  94. 

1  Section  109.     Whoever  lades,  equips  or  fits  out,  or  assists  in  lading,  nning  out 

2  equipping  or  fitting  out,  a  ship  or  vessel,  with  intent  that  it  shall  be  wil-  intent  to 

3  fully  cast  away,  burnt,  sunk  or  otherwise  destroyed,  and  with  intent  to  iso2™i36,' §  2.' 

4  injure  or  defraud  an  owner  or  insurer  of  such  ship  or  vessel,  or  of  any  r.^I.' lie:  lie. 

5  property  laden  on  board  the  same,  shall  be  punished  by  imprisonment  p;|;203,'§^9"' 

6  in  the  state  prison  for  not  more  than  twenty  years  or  by  a  fine  of  not  more  R- l.  208,  §  95. 

7  than  five  thousand  dollars  and  imprisonment  in  jail  for  not  more  than  wis!  257,  §454. 

8  two  and  one  half  years. 

1919,  5.  1920,  2. 

1  Section  110.    An  owTier  of  a  ship  or  vessel,  or  of  property  laden  or  False  invoice, 

2  pretended  to  be  laden  on  board  the  same,  or  any  other  person  concerned  to  defraud In- 

3  in  the  lading  or  fitting  out  of  a  ship  or  vessel,  who  makes  out  or  exhibits,  i8cr2,'f36.  §  3. 

4  or  causes  to  be  made  out  or  exhibited,  a  false  or  fraudulent  invoice,  bill  §1;  \f^]  fyg; 

5  of  lading,  bill  or  parcels  or  other  false  estimates  of  any  goods  or  property  ^  l."2°68,\^96. 

6  laden  or  pretended  to  be  laden  on  board  such  ship  or  vessel,  with  intent 

7  to  injure  or  defraud  an  insurer  of  such  ship,  vessel  or  property  or  of  any 

8  part  thereof,  shall  be  punished  by  imprisonment  in  the  state  prison  for 

9  not  more  than  ten  years  or  by  a  fine  of  not  more  than  five  thousand  dollars 
10  and  imprisonment  in  jail  for  not  more  than  two  years. 

1  Section  111.     A  master,  officer  or  mariner  of  a  ship  or  vessel  who  False  protest, 

2  makes  or  causes  to  be  made  or  swears  to  a  false  affidavit  or  protest,  or  an  1S02,  ise,  §  4. 

3  o^\Tier  of  or  other  person  concerned  in  such  ship  or  vessel,  or  the  owner  of  g.  s'  liii!  §  is. 

4  or  the  person  concerned  in  the  goods  or  property  laden  on  board  the  r.l."2'(?s,\'9^7. 

5  same,  who  procures  such  false  affidavit  or  protest  to  be  made,  or  exhibits 

6  the  same,  with  intent  to  injure,  deceive  or  defraud  an  insurer  of  such  ship 

7  or  vessel,  or  of  any  goods  or  property  laden  on  board  the  same,  shall  be 

8  punished  by  imprisonment  in  the  state  prison  for  not  more  than  ten  years 

9  or  by  a  fine  of  not  more  than  five  thousand  dollars  and  imprisonment  in 
10  jail  for  not  more  than  two  years. 

1  Section  111  A.     Whoever,  in  connection  with  or  in  support  of  any  Fraudulent 

2  claim  under  any  policy  of  fire  insurance  issued  by  any  company,  as  de-  policies  of  fire 

3  fined  in  section  one  of  chapter  one  hundred  and  seventy-five,  and  with  1926,^198! 

4  intent  to  injure,  defraud  or  deceive  such  company,  presents  to  it,  or  aids 

5  or  abets  in  or  procures  the  presentation  to  it  of,  any  notice,  statement, 

6  proof  of  loss,  bill  of  lading,  bill  of  parcels,  invoice,  schedule,  account  or 

7  other  written  document,  whether  or  not  the  same  is  under  oath  or  is 

8  required  or  authorized  by  law  or  by  the  terms  of  such  policy,  knowing  that 
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such  notice,  statement,  proof  of  loss,  bill  of  lading,  bill  of  parcels,  in-  9 
voice,  schedule,  account  or  other  written  document  contains  any  false  10 
or  fraudulent  statement  or  representation  of  any  fact  or  thing  material  11 
to  such  claim,  or  whoever  with  intent  as  aforesaid  makes,  prepares  or  12 
subscribes,  or  aids  or  abets  in  or  procures  the  making,  preparation  or  13 
subscription  of,  any  such  notice,  statement,  proof  of  loss,  bill  of  lading,  14 
bill  of  parcels,  invoice,  schedule,  account  or  other  written  document  15 
intended  to  be  presented  to  any  such  company  in  connection  with  or  in  16 
support  of  any  claim  under  any  such  policy  issued  by  it  knowing  that  17 
such  notice,  statement,  proof  of  loss,  bill  of  lading,  bill  of  parcels,  invoice,  18 
schedule,  account  or  other  wTitten  document  contains  any  false  or  19 
fraudulent  statement  or  representation  as  aforesaid,  shall,  except  as  20 
provided  in  section  one  hundred  and  ten  or  one  hundred  and  eleven,  be  21 
punished  by  imprisonment  in  the  state  prison  for  not  more  than  five  22 
years  or  by  imprisonment  in  jail  for  not  less  than  six  months  nor  more  23 
than  two  and  one  half  years  or  by  a  fine  of  not  less  than  one  hundred  24 
nor  more  than  five  hundred  dollars,  or  by  both  such  fine  and  imprison-  25 
ment  in  jail.  26 

kming°etc.,          Section  112.    Whoever  wilfully  and  maliciously  kills,  maims  or  dis-  1 

isofili  §4     figures  any  horse,  cattle  or  other  beast  of  another  person,  or  wilfully  2 

G  i'  i6i'  5  so'  ^"^^  maliciously  administers  or  exposes  poison  with  intent  that  it  shall  3 

p.'s.'203,'§93.'  be  taken  or  swallowed  by  any  such  beast,  shall  be  punished  by  imprison-  4 

1  Mass.  59.     '  ment  in  the  state  prison  for  not  more  than  five  years  or  by  a  fine  of  not  5 

9  Gray,'  ^^^'      morc  than  one  thousand  dollars  and  imprisonment  in  jail  for  not  more  6 

than  one  year.  7 

213  Mass.  135. 


299,  304. 

105  Mass.  460. 


Sood°fhr'ubsr'      Section  113.     Whoever  wilfully  cuts  down  or  destroys  timber  or  wood  1 

oranothlr"*      standing  or  growing  on  the  land  of  another,  or  carries  away  any  kind  of  2 

mt^'  1^0  ^' "'  timber  or  wood  cut  down  or  lying  on  such  land,  or  digs  up  or  carries  away  3 

§u,  2.'    '        stone,  ore,  gravel,  clay,  sand,  turf  or  mould  from  such  land,  or  roots,  nuts,  4 

§§"i,  2.'  '         berries,  grapes  or  fruit  of  any  kind  or  any  plant  there  being,  or  cuts  down  5 

1785!  28,  §  1.     or  carries  away  sedge,  grass,  hay  or  any  kind  of  corn,  standing,  growing  6 

R.'l.' 126,^  ^' *'  or  being  on  such  land,  or  cuts  or  takes  therefrom  any  ferns,  flowers  or  7 

G  s*'i6i'         shrubs,  or  carries  a.way  from  a  wharf  or  landing  place  any  goods  in  which  8 

IJ  si'  !*•          he  has  no  interest  or  property,  without  the  license  of  the  owner  thereof,  9 

p.  s.'203,          shall  be  punished  by  imprisonment  for  not  more  than  six  months  or  by  a  10 

R.  L.'208,  §  99.  fine  of  not  more  than  five  hundred  dollars;  and  if  the  offence  is  committed  11 

i4i*Mats!  238.  ou  Sunday,  or  in  disguise,  or  secretly  in  the  night  time,  the  imprisonment  12 

shall  not  be  for  less  than  five  days  nor  the  fine  less  than  five  dollars.  13 

i^lljiesTo            Section  114.     Whoever  wilfully  and  maliciously  or  wantonly  breaks  1 

trees,  fences,      glass  in  a  bulldiug  which  is  not  his  own,  or  whoever  wilfully  and  ma-  2 

i6|8. 7, 5  1.      liciously  breaks  down,  injures,  mars  or  defaces  a  fence  belonging  to  or  3 

1829!  63!     ■     enclosing  land  which  is  not  his  own,  or  wilfully  and  maliciously  throws  4 

g!  s!  i6i!  §  82!  down  or  opens  a  gate,  bars  or  fence,  and  leaves  the  same  down  or  open,  5 

Ra'2lw.'§9S.   or  maliciously  and  injuriously  severs  from  the  freehold  of  another  any  6 

f  106.^°*'         produce  thereof  or  anything  attached  thereto,  shall  be  punished  by  im-  7 

ircush^iiV"  prisonment  for  not  more  than  six  months  or  by  a  fine  of  not  more  than  8 

127  Mass.  1.      five  hundred  dollars.  9 

200  Mass.  175. 

OTcharTgar-         SECTION  115.     'Whoevcr  wilfuIly  and  maliciously  enters  an  orchard,     1 
den,  etc.  nurscry,  garden  or  cranberry  meadow,  and  takes  away,  mutilates  or    2 
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3  destroys  a  tree,  shrub  or  vine,  or  steals,  takes  and  carries  away  any  fruit  c.  l  13,  §  1. 

4  or  flower,  without  the  consent  of  the  omier  thereof,  shall  be  punished  by  isss^Is?/' 

5  a  fine  of  not  more  than  five  hundred  dollars  or  by  imprisonment  for  not  isel,  321!  ^  *^" 

6  more  than  six  months. 

p.  S.  203,  §  96.  R.  L,  20S,  §  105.  6  Gray,  349.  228  Mass.  308. 

1  Section  116.     Whoever,  being  an  unnaturalized,  foreign  born  person,  Picking  ot 

2  picks  wild  berries  or  flowers,  or  camps  or  picnics  upon  any  land  of  which  by"nnafiS-ai- 

3  he  is  not  the  owner,  within  the  counties  of  Barnstable  or  Plvmouth,  !f!f!/°™^°„ 

4  between  April  first  and  December  first,  without  first  obtaining  a  written  '"  Barnstable 

0  permit  so  to  do  irom  the  owner  or  owners  or  the  land,  shall  be  punished  <^ounties 

6  by  a  fine  of  not  more  than  fifty  dollars  or  by  imprisonment  for   not  mol"^478,'- 

7  more  than  one  month,  or  both.     The  said  written  permit  shall  not  be  " '"  ^' 

8  transferable,  and  shall  be  exhibited  upon  demand  to  the  forest  warden, 

9  or  his  deputies,  of  the  town  wherein  the  land  is  located,  or  upon  demand 

10  of  any  sherifl^,  constable,  police  or  other  officer  authorized  to  arrest  for 

11  crime.     Failure  or  refusal  to  produce  said  permit  upon  such  demand 

12  shall  be  prima  facie  evidence  of  a  violation  of  this  section,  and  any 

13  forest  warden  or  any  duly  authorized  deputy  forest  warden,   sheriff, 

14  police  or  other  officer  autiiorized  to  arrest  for  crime,  may  arrest  without 

15  warrant  any  person  who  fails  or  refuses  to  display  for  inspection  the  said 

16  permit  upon  the  demand  of  any  of  the  officials  named  in  this  section. 

1  Section  117.     Whoever  wilfully,  intentionally  and  without  right  enters  Entering 

2  upon  the  orchard,  garden  or  other  improved  land  of  another,  with  intent  ^^^tSent!' 

3  to  cut,  take,  carry  away,  destroy  or  injure  the  trees,  grain,  grass,  hay,  r'^'s  123  §4.5 

4  fruit  or  vegetables  there  growing  or  being,  shall  be  punished  by  imprison-  f^gl  ll\-  ^  ^*- 

5  ment  for  not  more  than  six  months  or  by  a  fine  of  not  more  than  five  hun-  P-  s.'203,'§97, 

6  dred  dollars;  and  if  the  ofl'ence  is  committed  on  Sunday,  or  in  disguise,  §  ioe.     ' 

7  or  secretly  in  the  night  time,  the  imprisonment  shall  not  be  for  less  than  228"Matt'.  sol?' 

8  five  days  nor  the  fine  less  than  five  dollars. 

1  Section  118.     Whoever,   having  the   charge   or  custody   of  sheep.  Suffering  ani- 

2  goats,  cattle,  horses,  swine  or  fowl,  wilfully  suffers  or  permits  them  to  iJSsonflnd. 

3  enter  or  remain  on  or  pass  over  any  orchard,  garden,  mowing  land  or  }||f'  70*' 

4  other  improved  or  enclosed  land  of  another,  after  being  forbidden  so  to  g  I'^OqI  §98- 

5  do  in  writing  or  by  notice  posted  thereon  by  the  owner  or  occupant  thereof,  §  107." 

6  or  by  the  authorized  agent  of  such  owner  or  occupant,  shall  be  punished 

7  by  a  fine  of  not  more  than  ten  dollars. 

1  Section  119.     Whoever   knowingly    brings    the    insects   which    are  Transportation 

2  known  as  the  ocneria  dispar  or  g\-psy  moth  or  as  the  brown  tail  moth,  rn'si"^"'""" 

3  or  their  nests  or  eggs,  into  the  commonwealth,  or  whoever  knowingly  {fg?;  |fb,S\ 

4  transports  said  insects  or  their  eggs  or  nests  from  one  town  to  another  ]^^i- 1^-  ^  ^■ 

5  in  the  commonwealth,  except  when  engaged  in,  and  for  the  purpose  of,  5  los." 

6  destroying  them,  shall  be  punished  by  a  fine  of  not  more  than  two  hundred 

7  dollars  or  by  imprisonment  for  not  more  than  two  months,  or  both. 

1  Section  120.     Whoever,  without  right,  enters  or  remains  in  or  upon  Trespass  on 

2  the  dwelling  house,  buildings,  boats  or  improved  or  enclosed  land,  wharf  ^'.'improved 

3  or  pier  of  another,  after  having  been  forbidden  so  to  do  by  the  person  fandl^wharves, 

4  who  has  the  lawful  control  of  said  premises,  either  directly  or  by  notice  Idn  "forWd- ' 

5  posted  thereon,  shall  be  punished  by  a  fine  of  not  more  than  twenty  den_^  .Arrest. 

6  doUars.    A  person  who  is  found  committing  such  trespass  may  be  ar-  istg]  isi. 
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p.  s.  203.  rested  by  a  sheriff,  deputy  sheriff,  constable  or  poHce  officer  and  kept  in 

isga'^o"'  custody  in  a  convenient  place,  not  more  than  twenty-four  hours,  Sunday 
f  109  ^°*'  excepted,  until  a  complaint  can  be  made  against  him  for  the  offence,  and 
i93i'  426]  §  45.  ^^"^  ^^  takcD  upou  a  warrant  issued  upon  such  complaint. 

162  Mass.  582.  164  Mass.  495. 


/ 

8 

9 

10 


Entry  on  land 
with  firearms. 
1S90,  403,  §  1. 
R.  L.  208. 
§110. 


Section  121.    Whoever,  without  right,  enters  upon  the  land  of  another  1 

with  firearms,  with  intent  to  fire  or  discharge  them  thereon,  and,  having  2 

been  requested  by  the  owner  or  occupant  of  such  land  or  by  his  agent  3 

to  leave  such  land,  remains  thereon,  shall  be  punished  by  a  fine  of  not  4 

more  than  two  hundred  dollars  or  by  imprisonment  for  not  more  than  5 

two  months,  or  both.  6 


Defacement  of 
notice  against 
trespassers. 
1890.  403,  §  2. 
R.  L.  208, 
§  111. 
1931,  426, 
§307. 


Section  122.  Whoever  wilfully  tears  down,  removes  or  defaces  any 
notice  posted  on  land,  6r  other  property  described  in  section  one  hundred 
and  twenty,  by  the  owner,  lessee  or  custodian  thereof,  warning  persons 
not  to  trespass  thereon,  shall  be  punished  by  a  fine  of  not  more  than 
twenty-five  dollars. 


Trespassing 
upon  land  of 
certain  insti- 
tutions. 
1885.  303. 
R.  L.  208, 
§  112. 
1906,  434. 
1906.  243. 
1911.  104; 
181;  194. 

1913,  404. 

1914,  358. 

1918,  257, 
§307. 

1919,  5. 

1920,  2. 
1931,426,  §308. 


Section  123.  Whoever  wilfully  trespasses  upon  land  or  premises 
belonging  to  the  commonwealth  and  appurtenant  to  the  state  prison, 
state  prison  colony,  Massachusetts  reformatory,  reformatory  for  women, 
the  prison  camp  and  hospital,  state  infirmary,  state  farm,  any  public 
institution  for  the  care  of  insane,  feeble  minded  or  epileptic  persons,  any 
Massachusetts  training  school,  state  charitable  institution,  or  upon  land 
or  premises  belonging  to  any  county  and  appurtenant  to  a  jail  or  house  7 
of  correction,  or,  after  notice  from  an  officer  of  any  of  said  institutions  to  8 
leave  said  land,  remains  thereon,  shall  be  punished  by  imprisonment  for  9 
not  more  than  three  months  or  by  a  fine  of  not  more  than  fifty -dollars.  10 


Malicious 
injury  to  legal 
notice. 
1SS3,  156. 
R.  L.  208, 
§113. 


Section  124.  Whoever  wilfully  and  maliciously,  or  wantonly  and 
without  cause,  tears  down,  removes  or  defaces  a  warrant  for  a  town 
meeting,  list  of  jurors  or  other  notice  or  paper  which  has  been  posted 
in  compliance  with  law  shall,  except  as  otherwise  provided,  be  punished 
by  a  fine  of  not  more  than  ten  dollars. 


Malicious 
injury  to  show 
bill,  etc. 
1870,  259. 
P.  S.  203, 
§  101. 
R.  L.  208, 
§  114. 


Section  125.  Whoever  wilfully  and  maliciously  removes,  destroys 
or  mutilates  a  show  bill,  placard,  program  or  other  advertisement 
posted  upon  a  wall,  fence,  billboard  or  structure  not  lawfully  under  his 
control,  of  an  exhibition,  show  or  amusement  licensed  under  section  one 
hundred  and  eighty-one  of  chapter  one  hundred  and  forty,  before  such 
exhibition,  show  or  amusement  has  taken  place,  shall  be  punished  by 
a  fine  of  not  more  than  ten  dollars. 


Section  126.     Whoever  paints,   or  puts   upon,  or  in  any  manner 
affixes  to,  any  fence,  structure,  pole,  rock  or  other  object  which  is  the 


Defacing 

natural 

6cenery. 

p.s.'203,'§i02.  property  of  another,  whether  within  or  without  the  limits  of  the  high 
B.T.'2l?8°,§ii5.  way,  any  words,  device,  trade  mark,  advertisement  or  notice  which  is 
not  required  by  law  to  be  posted  thereon,  without  first  obtaining  the 
written  consent  of  the  owner  or  tenant  of  such  property,  shall,  upon 
complaint  of  such  owner,  or  of  his  tenant,  or  of  any  municipal  or  public 
officer,  be  punished  by  a  fine  of  not  more  than  ten  dollars.     Any  word, 


1 

2 

3 
4 
5 
6 

7 
8 
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9  device,  trade  mark,  advertisement  or  notice  which  has  been  painted, 

10  put  up  or  affixed  within  the  Hniits  of  a  highway  in  violation  of  this 

11  section  shall  he  considered  a  public  nuisance,  and  may  be  fortiiwith 

12  removed  or  obliterated  and  abated  by  any  person. 

1  Section  127.     Whoever  destroys  or  injures  the  personal  property  of  Malicious  or 

2  another  in  any  manner  or  by  any  means  not  particularly  described  or  juHes'to 

3  mentioned  in  this  chapter  shall,  if  such  destruction  or  injury  is  wilful  propert'y. 

4  and  malicious,  be  punished  by  imprisonment  in  the  state  prison  for  not  fsw',  5l^'§\^^' 

5  more  than  five  years  or  by  a  fine  of  not  more  than  one  thousand  dollars  p;s.'203V§\o3; 

6  and  imprisonment  in  jail  for  not  more  than  one  vear,  or,  if  such  destruc-  S,„^-2,%  ^ii^- 

^        •  •      •  •  1       11    1  •    1        1    1  '     n  f  iyU4,  dUo. 

/   tion  or  mjury  is  wanton,  shall  be  punished  by  a  fane  ot  not  more  than  2  Met.  21. 

8  five  hundred  dollars  or  by  imprisonment  for  not  more  than  one  year;  6Grayi349! 

9  but  if  the  value  of  the  property  so  destroyed  or  injured  is  not  alleged  to  lOT'lTa's^Iis. 

10  exceed  fifteen  dollars,  the  punishment  shall  be  a  fine  of  not  more  than  JSJ*  Mass!  9?! " 

11  fifteen  dollars  or  imprisonment  for  not  more  than  one  month. 

22s  Mass.  308.  257  Mass.  379. 

1  Section  128.     Whoever,  without  the  consent  of  the  owner  thereof,  !?f/k^'°^<, 

2  knowingly  and  wilfully  effaces,  alters  or  covers  over,  or  procures  to  be  }****£•  i^s. 

3  effaced,  altered  or  covered  over,  the  name,  initial  or  device  of  any  dealer  §  ii7- 

4  in  milk,  marked  or  stamped  upon  a  milk  can,  or  whoever,  with  intent 

5  to  defraud  and  without  such  consent,  detains  or  uses  in  his  business  any 

6  such  can  having  the  name,  initial  or  device  of  any  dealer  in  milk  so 

7  marked  or  stamped  thereon,  shall  be  punished  by  a  fine  of  not  more  than 

8  ten  dollars. 

1  Section  129.     Whoever,  being  a  convict  in  the  state  prison  or  state  injury  to 

2  prison  colony,  wilfully  and  maliciously  destroys  or  injures  the  property  staT%nson  or 

3  of  the  commonwealth  at  such  prison  or  colony  or  the  property  of  any  cdony."^'^"" 

4  person  who  furnishes  materials  for  the  employment  of  the  prisoners,  may  }|^^'  f^\- 

5  be  punished  by  imprisonment  in  the  state  prison  for  not  more  than  three  R-  ^-  208. 

6  years;   or  if  serving  a  sentence  of  imprisonment  for  life,  he  may  be  pun-  1931. '426, 

7  ished  by  imprisonment  at  solitary  labor  for  not  more  than  one  year  or  by 

8  solitary  imprisonment  for  not  more  than  five  days,  or  both,  and  such 

9  punishment  shall  be  inflicted  at  such  time  as  the  court  orders. 

1  Section  130.     Whoever,  being  a  prisoner  at  the  Massachusetts  re-  injury  to 

2  formatory,  the  reformatory  for  women,  the  state  farm,  the  prison  camp  otiJer  penti 

3  and  hospital,  any  jail  or  house  of  correction,  wilfully  and  maliciously  i"^',\'"3l™^' 

4  injures  or  destroys  any  public  property  or  any  materials  furnished  for  fgoV""/!' ^^"°' 

5  the  employment  of  prisoners  in  any  of  said  institutions,  may  be  pun-  laoei  243. 

6  ished  by  imprisonment  for  not  less  than  six  months  nor  more  than  two  wu!  ess! 

7  and  one  half  years. 

191S,  257,  §  464.  1919,  5.  1920,  2. 

1  Section  131.     Whoever  is  discovered  in  the  act  of  wilfully  injuring  a  Arrest  and 

2  fruit  or  forest  tree  or  of  committing  any  kind  of  malicious  mischief  on  oSrwarrant 

3  Sunday  may  be  arrested  without  a  warrant  by  a  sheriff,  deputy  sheriff,  Cn  Sunday" 

4  constable,  police  officer  or  other  person,  and  detained  in  jail  or  otherwise  iHi;  Im! 

5  until  a  complaint  can  be  made  against  him  for  the  offence,  and  he  be  p  .|.,o"'5\o4' 

6  taken  upon  a  warrant  issued  upon  such  complaint;   but  such  detention  r.'l."20s. 

7  without  warrant  shall  not  continue  beyond  the  following  day.  i93"i,'426,  §  46. 
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Killing  or 

frightening 

pigeons. 

1848,  85. 

1849.  29. 
G.  S.  161,  §  87. 
P.  S.  203,  " 
R.  L.  208 
§  122. 


Section  1.32.  Whoever  wilfully  kills  pigeons  upon,  or  frightens  them 
from,  beds  which  have  been  made  for  the  purpose  of  taking  them  in  nets, 
by  any  method,  within  one  hundred  rods  of  the  same,  except  on  land 
los]  lawfully  occupied  by  himself,  shall  be  punished  by  imprisonment  for  not 
more  than  one  month  or  by  a  fine  of  not  more  than  twenty  dollars,  and 
shall  also  be  liable  for  the  actual  damages  to  the  owner  or  occupant  of 
such  beds. 


Injury,  etc. 
to  property 
of  Humane 
Society. 
1854.  358. 
G.  S.  161, 
P.  S.203, 
1889,  399. 
R.  L.  208, 
§  123. 


Section  1.3.3.  WJioever  unlawfully  enters  a  house,  boat  house  or  hut  1 
which  is  the  property  of  the  Humane  Society  of  the  Commonwealth  of  2 
.  Massachusetts  and  wilfully  injures,  removes  or  carries  away  any  prop-  3 
106.'  erty  belonging  to  said  society,  or  wilfully  injures  or  unlawfully  uses  or  4 
commits  any  trespass  upon  the  property  of  said  society  which  is  intended  5 
or  kept  for  the  purpose  of  saving  or  preserving  human  life,  or  commits  6 
any  trespass  upon  such  house,  hut  or  boat  house,  shall  be  punished  by  7 
a  fine  of  not  more  than  two  hundred  dollars  or  by  imprisonment  for  not  8 
more  than  six  months;  but  the  penalties  of  this  section  shall  not  apply  9 
to  persons  for  whose  use  said  boats,  houses  and  other  property  are  in-  10 
tended  and  kept.  Pilots,  sheriffs  and  their  deputies,  and  constables  shall  11 
make  complaint  against  all  persons  guilty  of  a  violation  of  this  section.  12 
One  half  of  any  fine  paid  hereunder  shall  be  paid  to  the  person  who  gives  13 
information  upon  which  a  conviction  is  obtained.  14 


Setting  fire  to 
coal  pit,  etc.. 
on  woodland  in 
New  Bedford, 
etc.,  between 
March  and 
October. 
1839,  148. 
G.  S.  161. 
§§89-91. 
P.  S.  203, 
§§  107-109. 
R.  L.  208. 
§124. 


Section  134.     Whoever,  between  April  first  and  October  first,  sets  1 

fire  to  a  coal  pit  or  pile  of  wood,  for  the  purpose  of  charring  the  same,  2 

on  any  woodland  in  the  cities  of  New  Bedford  or  Fall  River  or  in  the  3 

towns  of  Dartmouth,  Freetown,  Fairhaven,  Middleborough  or  Rochester,  4 

shall  forfeit  one  hundred  dollars.     Whoever,  between  the  times  aforesaid,  5 

sets  fire  to  any  brush  wood  or  bushes  on  any  part  of  such  woodland,  or  6 

on  land  adjoining  thereto,  so  as  to  cause  the  burning  of  such  brush  wood  7 

or  bushes,  shall  forfeit  fifty  dollars.     All  forfeitures  under  this  section  8 

shall  be  equally  divided  between  the  city  or  town  in  which  the  offence  9 

is  committed  and  the  person  who  sues  therefor.  10 


Mooring  vessel, 
etc.,  to  a  buoy. 

1860,  53, 
§§1,2. 
P.  S.  203, 
§1  110,  111. 
R.  L.  208, 
§125. 


Section  135.     Whoever  moors  or  in  any  manner  makes  fast  a  vessel,  1 

scow,  boat  or  raft  to  a  buoy,  beacon  or  floating  guide  placed  by  the  govern-  2 

ment  of  the  United  States  in  the  navigable  waters  of  the  commonwealth  3 

shall  be  punished  by  a  fine  of  not  more  than  fifty  dollars;  and  whoever  4 

wilfully  destroys,  injures  or  removes  any  such  beacon  or  guide  shall  be  5 

punished  by  a  fine  of  not  more  than  one  hundred  dollars  or  by  imprison-  6 

ment  for  not  more  than  three  months.     One  third  of  all  fines  which  accrue  7 

under  this  section  shall  be  paid  to  the  complainant  and  two  thirds  to  the  8 

county.  9 


bai^a^ge^by" '°  SECTION  136.  Any  pcrson  whose  duty  it  is  to  handle,  remove  or 
1869T0"'  ''"^'  ^'^^'^  ^^^^  °^  t'^^  baggage  of  passengers  who  wilfully  or  recklessly  destroys 
R  L^208  ^  "^'  °^  injures  a  trunk,  valise,  box,  package  or  parcel,  while  Ibading,  transport- 
§  126.  '  ing,  unloading,  delivering  or  storing  the  same,  shall  be  punished  by  a  fine 
of  not  more  than  fiftv  dollars. 


M^if'to  il^lSe        Section  137.     Whoever,  by  erecting  or  maintaining  a  dam,  either 
1849, 98  within  or  without  the  commonwealth,  knowingly  causes  the  water  of  a 

pi' 203' Hi    ^^'^'^^  °^  stream  so  to  be  raised  as  to  flow  upon  or  injure  a  mill  lawfully 
R.  L.  208,  §  89.  existing  in  the  commonwealth  and  belonging  to  a  citizen  thereof,  without 
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5  right  as  against  the  owner  of  such  mill,  shall  be  punished  by  a  fine  of 

6  not  more  than  one  thousand  dollars  or  by  imprisonment  for  not  more 

7  than  six  months;   but  this  section  shall  not  apply  to  cases  in  which  the 

8  courts  of  the  commonwealth  have  jurisdiction  to  abate  a  dam  so  raised 

9  or  maintained. 

1  Section  1.38.     Whoever   wilfully,    intentionally   and    without    right  injury  to  dam, 

2  breaks  down,  injures,  remo\-es  or  destroys  a  dam,  reservoir,  canal  or  i727-8"3.**"'' 

3  trench,  or  a  gate,  flume,  flashboards  or  other  appurtenances  thereof,  or  a  r*"|'  ?fi3,  §  40. 

4  wheel,  or  mill  gear,  or  machinery  of  a  water  mill  or  steam  mill,  or  wil-  ^''l'  \^°-  j  72 

5  fully  or  wantonly,  without  color  of  right,  draws  off  the  water  contained  }i*s''.'y'  so- 

6  in  a  mill  pond,  reservoir,  canal  or  trench,  or  obstructs  such  water  from  i9»i,"2cs,  |4.' 

7  flowing  out  of  the  same,  shall  be  punished  by  imprisonment  in  the  state 

8  prison  for  not  more  than  five  years  or  by  a  fine  of  not  more  than  five  hun- 

9  dred  dollars  and  imprisonment  in  jail  for  not  more  than  two  years. 

1  Section  139.     Whoever  removes,  defaces,  alters,  changes,  destroys,  Defacing,  etc., 

2  obliterates  or  mutilates  or  causes  to  be  removed  or  destroyed  or  in  any  It"? o""J^to"' 

3  way  defaced,  altered,  changed,  obliterated  or  mutilated,  the  serial  num-  wrongfully.'^" 

4  ber  of  a  motor  vehicle  or  of  the  engine  of  a  motor  vehicle,  with  intent  IX^f^""' 

5  thereby  to  conceal  the  identity  of  such  motor  vehicle  shall  be  punished  }9|j  -f^'  1 1- 

6  by  a  fine  of  not  more  than  five  hundred  dollars  or  by  imprisonment  for 

7  not  more  than  one  year,  or  both;  and  possession  of  any  motor  vehicle  or 

8  of  any  part  thereof,  the  serial  number  on  which  has  been  so  remo\ed, 

9  defaced,  altered,  changed,  destroyed,  obliterated  or  mutilated  shall  be 

10  prima  facie  evidence  of  a  violation  of  the  foregoing  provision.     Whoever 

11  sells  or  otherwise  disposes  of  or  attempts  to  sell  or  otherwise  dispose  of  a 

12  motor  vehicle,  knowing  or  having  reason  to  believe  that  the  serial  number 

13  of  said  motor  vehicle  or  of  the  engine  thereof  has  been  so  removed,  de- 

14  faced,  altered,  changed,  destroyed,  obliterated  or  mutilated,  shall  be 
1.5  punished  by  the  same  fine  or  imprisonment,  or  both.     In  this  section, 

16  the  phrase  "serial  number"  shall  mean,  when  used  with  reference  to  a 

17  motor  vehicle,  the  number  affixed  by  the  maker  thereof  and,  when  used 

18  with  reference  to  the  engine  of  a  motor  ^'ehicle,  the  engine  number, 

19  both  as  required  to  be  contained  in  an  application  for  registration  of  a 

20  motor  vehicle  by  section   two  of  chapter   ninety,  including  the  serial 

21  number,  as  herein  defined,  as  restored  or  the  number  substituted  under 

22  authority  of  section  thirty-two  A  of  said  chapter  ninety.     In  this  sec- 

23  tion,  the  words  "motor  vehicle"  shall,  so  far  as  apt,  include  trailer,  semi- 

24  trailer  and  semi-trailer  unit. 
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CHAPTER    267. 

FORGERY  AND  CRIMES  AGAINST  THE  CURRENCY. 


Sect. 

1.  Forgery  of  records,  certificates,  etc. 

2.  Forgery  of  railroad  ticket,  etc. 

3.  Forgery  of  stamp  or  seal. 

4.  Forgery  of  railroad  stamp,  etc. 

5.  Uttering  forged  record  or  contract. 

6.  Uttering  forged  railroad  ticket,  etc. 

7.  Forging  note  of  treasurer  and  receiver 

general,  etc. 

8.  Forging  bank  bill  or  note. 

9.  Possession  of  ten  or  more  counterfeit 

bills,  n-ith  intent,  etc. 

10.  Passing  counterfeit  bill  or  forged  note. 

11.  Second  conviction,   and  three  convic- 

tions at  same  sitting. 

12.  Having  counterfeit  bill,  with  intent,  etc. 

13.  Making  or  having  tool,  etc.,  for  coun- 

terfeiting, with  intent,  etc. 

14.  Testimony  of  president,  etc.,  of  bank, 

dispensed  with  in  certain  cases. 
Sworn    certificates   of   certain    officers 

made  evidence. 
Affixing  fictitious  signature. 
Counterfeiting    coin,    or    having    ten 

counterfeit  pieces,  etc. 
Having  less  than  ten  pieces,  -nnth  intent, 

etc.     Uttering  counterfeit  coin. 


15 


16. 
17. 


18 


Sect. 

19.  .Second  con\'iction,   and  three  convic- 

tions at  same  sitting. 

20.  Making,   mending  or  having  tool  for 

coining,  with  intent,  etc. 

21.  Issuing  or  passing  note   as   currency, 

etc.,  except,  etc. 

22.  Issuing  small  note,  etc.,  as  currency, 

e-xcept,  etc. 

23.  Circulation  of  fractional  bill. 

24.  Fraudulently  connecting  parts  of  bank 

notes,  etc. 

25.  ^Yilful   and  maUcious  injury   to  bank 

bill. 

26.  Maliciously  gathering  up,  etc.,  bills  of 

bank  for  purpose  of  injuring  busi- 
ness, etc.     Penalty. 

27.  Possession  of  worthless  bills,  not  cur- 

rent, etc. 

28.  Uttering  or  passing  such  bill,  etc. 

29.  Engra\'ing,  etc.,  shop  bill,  resembling 

bank  bills. 

30.  Sheriff,  etc.,  to  seize  counterfeit  bills, 

etc. 

31.  Compensation  to  prosecutors,  etc.,  of 

forgers,  etc. 


Forgery  of 
records,  certifi- 
cates, etc. 
C.  L.  54,  §  3. 
16&2-3,  IS,  §  S. 

1784,  67. 

1785,  21,  §3. 

1804,  120,  i  1. 

1805,  88,  §  1. 
R.  S.  127,  §  1. 
G.  S.  162,  §  1. 
1874,  78. 
P.  S.  204, 
1898.  562, 
§  113. 
1901,  371, 
R.  L.  209,  §  1 
1909,  155,  §  1. 
1931,  394, 
§202. 

2  Mass.  397. 
15  Mass.  526. 
17  Mass.  46. 

3  Cush.  1.50. 
R  Gray,  441. 
2  Allen,  161, 
165. 

101  Mass.  32, 

209. 

114  Mass.  278, 

311. 


1. 


§1. 


attestation  of  a  clerk  or  register  of  a  court,  public  register,  notary  public,  3 

justice  of  the  peace,  town  clerk  or  any  other  public  officer,  in  relation  to  4 

a  matter  wherein  such  certificate,  return  or  attestation  may  be  recei-\-ecl  5 

as  legal  proof;  or  a  charter,  deed,  will,  testament,  bond  or  writing  obliga-  6 

tory,  power  of  attorney,  policy  of  insurance,  bill  of  lading,  bill  of  exchange  7 

or  promissory  note;  or  an  order,  acquittance  or  discharge  for  money  or  8 

other  property;  or  an  acceptance  of  a  bill  of  exchange,  or  an  endorsement  9 

or  assignment  of  a  bill  of  exchange  or  promissory  note  for  the  payment  10 

of  money;  or  an  accountable  receipt  for  money,  goods  or  other  property;  11 

or  a  stock  certificate,  or  any  evidence  or  muniment  of  title  to  property;  12 

or  a  certificate  of  title,  duplicate  certificate  of  title,  certificate  issued  in  13 

place  of  a  duplicate  certificate,  the  registration  book,  entry  book,  or  14 

any  indexes  provided  for  by  chapter  one  hundred  and  eighty-five,  or  the  15 

docket  of  the  recorder;   shall  be  punished  by  imprisonment  in  the  state  16 

prison  for  not  more  than  ten  years  or  in  jail  for  not  more  than  two  years.  17 


lis  Mass.  439. 
120  Mass.  358. 
124  Mass.  327. 
129  Mass.  124. 


137  Mass.  109. 
145  Mass.  392. 
148  Mass.  296. 


157  Mass.  386. 
218  Mass.  504. 
231  -Mass.  449. 


Section  2.     Whoever,  with  intent  to  injure  or  defraud,  falsely  makes,  1 

alters,  forges  or  counterfeits  a  railroad  ticket,  railroad  mileage  book  or  2 

railroad  pass,  or  a  ticket,  badge,  pass  or  any  written  or  printed  license  3 

purporting  to  entitle  the  holder  or  owner  thereof  to  admission  to  any  4 
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5  exhibition,  entertainment,  performance,  matcii  or  contest  of  any  kind, 

6  shall  be  punished  by  imprisonment  in  the  state  prison  for  not  more  than 

7  three  years  or  in  jail  for  not  more  than  two  years,  or  by  a  fine  of  not  more 

8  than  five  hundred  dollars. 

1  Section  3.     Whoever  forges,  procures  to  be  forged  or  assists  in  forg-  Forgery  of 

2  ing,  the  seal  of  the  land  court,  or,  without  lawful  authority,  stamps  or  fs9s.''562,'^'''' 

3  procures  to  be  stamped,  or  assists  in  stamping,  any  document  with  such  r'"-209.  §2. 

4  forged  seal  or  with  the  genuine  seal  of  said  court,  shall  be  punished  by  '^"■*'  ■*■**•  5 1- 

5  imprisonment  in  the  state  prison  for  not  more  than  ten  years  or  in  jail  for 

6  not  more  than  two  years. 

1  Section  4.     Whoever  forges,  procures  to  be  forged  or  assists  in  forg-  Forgery  ot 

2  ing,  the  stamp  of  any  railroad  company  or  of  any  railroad  ticket  agent,  e?c.™'"^  *'^'"^' 

3  or,  without  lawful  authority,  stamps  or  procures  to  be  stamped,  or  assists  r°l'  209  fl 

4  in  stamping,  any  railroad  ticket  or  railroad  mileage  book  with  such  forged 

5  stamp,  or  with  a  genuine  stamp  of  any  railroad  company  or  railroad  ticket 

6  agent,  shall  be  punished  by  imprisonment  in  the  state  prison  for  not  more 

7  than  three  years  or  in  jail  for  not  more  than  two  years,  or  by  a  fine  of  not 

8  more  than  five  hundred  dollars. 

1  Section  5.     WhocA-er,  with  intent  to  injure  or  defraud,  utters  and  f^''^/]°|(.ord 

2  publishes  as  true  a  false,  forged  or  altered  record,  deed,  instrument  or  or  contract. 

3  other  writing  mentioned  in  the  four  preceding  sections,  knowing  the  ipflv^^'  ^  ^' 

4  same  to  be  false,  forged  or  altered,  shall  be  punished  by  imprisonment  in  llol'.  ikS^i. 

5  the  state  prison  for  not  more  than  ten  years  or  in  jail  for  not  more  than  k*"|:  u7A2. 

6  two  years. 

G.  S.  162,  §2.  1909.  155.  §2.  U  Gray,  305. 

P.  S.  204,  §  2.  2  Gray,  70.  2  Allen,  165. 

1901,  371,  §  2.  9  Gray.  123.  ISS  Mass.  91. 

R.  L.  209,  §  3.  10  Gray,  477,  483. 

1  Section  6.    Whoever,  with  intent  to  injure  or  defraud,  utters  and  f™^/]°|ji 

2  publishes  as  true  a  false,  forged  or  altered  railroad  ticket,  railroad  mileage  road'tiSLt, 

3  book  or  railroad  pass,  or  a  ticket,  badge,  pass  or  any  written  or  printed  i9oi,  371,  §  2. 

4  license  purporting  to  entitle  the  holder  or  owner  thereof  to  admission  fgog,'  itt'.  §  2.' 

5  to  any  exhibition,  entertainment,  performance,  match  or  contest  of  any 

6  kind  mentioned  in  section  two,  knowing  the  same  to  be  false,  altered  or 

7  forged,  shall  be  punished  by  imprisonment  in  the  state  prison  for  not 

8  more  than  three  years  or  in  jail  for  not  more  than  two  years,  or  by  a  fine  of 

9  not  more  than  fi\'e  hundred  dollars. 

1  Section  7.     Whoever,  with  intent  to  injure  or  defraud,  falsely  makes.  Forging  note 

2  alters,  forges  or  counterfeits  a  note,  certificate  or  other  bill  of  credit  and'rtceTve'r 

3  issued  by  the  state  treasurer,  or  by  any  commissioner  or  other  officer  f |S"''i'2o."§  2. 

4  authorized  to  issue  the  same  for  a  debt  of  this  commonwealth,  shall  be  g- 1'  }g''  f  |' 
■  "led  by  imprisonment  in  the  state  prison  for  life  or  for  any  term  of  ~'^  ""' "   ' 

6  years. 


5  punished  by  imprisonment  in  the  state  prison  for  life  or  for  any  term  of  T-  ?^?°*-  \^' 


1  Section  8.    Whoever,  with  intent  to  injure  or  defraud,  falsely  makes,  Forging  bank 

2  alters,  forges  or  counterfeits  a  bank  bill  or  promissory  note  payable  to  ""rsT*''' 

3  the  bearer  thereof  or  to  the  order  of  any  person,  issued  by  any  incor-  ^i;  |?'  |  ?• 

4  porated  banking  company,  shall  be  punished  by  imprisonment  in  the  r°s'i27'I4 

5  state  prison  for  life  or  for  any  term  of  years. 

g  f  •  \^'r  I  i-  K-  r-  -"'J'  5  5-  11  Gray,  306. 

P.  S.  204,  §4.  1  Mass.  02,  203. 
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Possession  of 
ten  or  more 
counterfeit 
bills,  with 
intent,  etc. 
1804,  120,  §  2. 
R.  S.  127,  I  5. 
G.  S.  162,  §  5. 
P.  S.  204,  §  5. 
R.  L.  209.  §  6. 
2  Mass.  132, 
138 

8  Mass.  59, 107. 
4  Pick.  232. 
19  Pick.  124, 


Section  9.     Whoever  has  in  his  possession  at  the  same  time  ten  or  1 

more  similar  false,  altered,  forged  or  counterfeit  notes,  bills  of  credit,  2 

bank  bills  or  notes,  such  as  are  mentioned  in  any  of  the  preceding  sec-  3 

tions,  payable  to  the  bearer  thereof  or  to  the  order  of  any  person,  know-  4 

ing  the  same  to  be  false,  altered,  forged  or  counterfeit,  with  intent  to  utter  5 

or  pass  the  same  as  true,  and  thereby  to  injure  or  defraud,  shall  be  pun-  6 

ished  by  imprisonment  in  the  state  prison  for  life  or  for  any  term  of  7 

years.  8 

97  Mass.  570. 


Passing 
counterfeit 
bill  or  forged 
note. 

1704-5,8,  §1. 
1720-1,  10. 
1735-6,  IS. 
1736-7,  9,  §  1. 
1775-6,  18, 
§§1,3. 

1776-7,  44,  §  S 
1778-9,  25, 
§§1,2. 
1781,  34. 
1783,  53,  §  3. 
1785,  21,  §  5. 


Section  10.     Whoever  utters  or  passes  or  tenders  in  payment  as  true  1 

any  such  false,  altered,  forged  or  counterfeit  note,  certificate  or  bill  of  2 

credit  for  any  debt  of  the  commonwealth,  or  a  bank  bill  or  promissory  3 

note  payable  to  the  bearer  thereof  or  to  the  order  of  any  person,  issued  4 

as  aforesaid,  knowing  the  same  to  be  false,  altered,  forged  or  counterfeit,  5 

with  intent  to  injure  or  defraud,  shall  be  punished  by  imprisonment  in  the  6 

state  prison  for  not  more  than  five  years,  or  by  a  fine  of  not  more  than  7 

one  thousand  dollars  and  imprisonment  in  jail  for  not  more  than  one  8 

year.  9 

1804,  120,  §  3.  P.  S.  204,  §  6.  11  Gray,  306. 

R.  S.  127,  §6, 
G.  S.  162,  §  6. 


R.  L.  209,  §  7, 
11  Mass.  136. 


2  Allen,  165. 
4  Allen,  305. 


Second  con- 
viction, and 
three  con- 
victions at 
same  sitting. 
1714,  6. 
1804,  120,  §  3. 
R.  S.  127,  §7. 
G.  S.  162,  §7. 
P.  S.  204,  §  7. 
R.  L.  209,  §  8. 


Section  1 1 .  Whoever,  having  been  convicted  of  the  crime  mentioned 
in  the  preceding  section,  is  again  convicted  of  the  like  crime  committed 
after  the  former  conviction,  and  whoever  is  at  the  same  sitting  of  the 
court  convicted  upon  three  distinct  charges  of  such  crime,  shall  be  ad- 
judged a  common  utterer  of  counterfeit  bills,  and  be  punished  by  im- 
prisonment in  the  state  prison  for  not  more  than  ten  years. 


Having 
counterfeit 
bill,  with 
intent,  etc. 
1804,  120,  §  4. 
•1833,222,  §  1. 
R.  S.  127,  §8. 
1836,  4, 
§§15,  16. 
G.  S.  162,  §  8. 
P.  S.  204,  §  S. 
R.  L.  209,  §  9. 

2  Mass.  132, 
13S. 

7  Pick.  137. 

3  Met.  460. 


Section  12.  Whoever  brings  into  this  commonwealth  or  has  in  his 
possession  a  false,  forged  or  counterfeit  bill  or  note,  in  the  similitude  of 
the  bills  or  notes,  payable  to  the  bearer  thereof  or  to  the  order  of  any 
person,  issued  by  or  for  any  bank  or  banking  company,  with  intent  to 
utter  or  pass  the  same  or  to  render  the  same  current  as  true,  knowing  the 
same  to  be  false,  forged  or  counterfeit,  shall  be  punished  by  imprisonment 
in  the  state  prison  for  not  more  than  five  years,  or  by  a  fine  of  not  more 
than  one  thousand  dollars  and  imprisonment  in  jail  for  not  more  than 
one  year. 

8  Met.  235.  10  Gray,  472.  10  Allen,  184. 


Making  or 
having  tool, 
etc.,  for 
counterfeit- 
ing, with 
intent,  etc. 
1704-5,  8,  §  1. 
1720-1, 10. 
1735-6,  18. 
1775-6,  IS,  §  1. 
1776-7,  44,  §  1. 
1783,  53,  §  4. 
1804,  120,  §  5. 
1833,  222,  §  2. 
R.  S.  127.  §  9. 
G.  S.  162,  §  9. 
P.  S.  204.  §  9. 
R.  L.  209,  §  10. 
2  Mass.  128. 


Section  13.  Whoever  engraves,  makes  or  mends,  or  begins  to  en- 
grave, make  or  mend,  a  plate,  block,  press  or  other  tool,  instrument  or 
implement,  or  makes  or  provides  paper  or  other  material  adapted  to  and 
designed  for  the  forging  or  making  of  a  false  and  counterfeit  note,  certifi- 
cate or  other  bill  of  credit,  purporting  to  be  issued  by  lawful  authority 
for  a  debt  of  the  commonwealth,  or  a  false  and  counterfeit  note  or  bill 
in  the  similitude  of  the  notes  or  bills  issued  by  any  bank  or  banking  com- 
pany, and  whoever  has  in  his  possession  such  a  plate  or  block  engraved  8 
in  any  part,  or  a  press  or  other  tool,  instrument  or  implement,  or  paper  or  9 
other  material,  adapted  and  designed  as  aforesaid,  with  intent  to  use  the  10 
same  or  to  cause  or  permit  the  same  to  be  used  in  forging  or  making  11 
such  false  and  counterfeit  certificates,  bills  or  notes,  shall  be  punished  12 
by  imprisonment  in  the  state  prison  for  not  more  than  ten  years,  or  by  13 
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14  a  fine  of  not  more  than  one  thousand  dollars  and  imprisonment  in  jail 

15  for  not  more  than  two  years. 

1  Section  14.     In  prosecutions  for  forging  or  counterfeiting  notes  or  Testimony  of 

2  bills  of  the  banks  before  mentioned,  or  for  uttering,  publishing  or  tender-  of  balk!*dis"" 
.3  ing  in  payment  as  true  forged  or  counterfeit  bank  bills  or  notes,  or  for  'ncertarn cases. 

4  being  possessed  thereof  with  intent  to  utter  and  pass  the  same  as  true,  }|^|'  i^°- .  3 

5  the  testimony  of  the  president  and  cashier  of  any  such  bank  may  be  R  |  J"!  §  10. 

6  dispensed  with,  if  their  place  of  residence  is  out  of  the  commonwealth  p.  s.  204,' §  10.' 

7  or  more  than  forty  miles  from  the  place  of  trial;    and  the  testimony  of  2  pick  47. 

8  any  person  acquainted  with  the  signature  of  such  president  or  cashier,  ^Cush.eos. 

9  or  who  has  knowledge  of  the  difference  in  the  appearance  of  the  true  and 

10  the  counterfeit  bills  or  notes  of  such  banks,  may  be  admitted  to  prove 

1 1  that  such  bills  or  notes  are  counterfeit. 

1  Section  1.5.     In  prosecutions  for  forging  or  counterfeiting  a  note,  Swomcertifi- 

2  certificate,  bill  of  credit  or  other  security  issued  on  behalf  of  the  United  tairofiicers" 

.3  States,  or  on  behalf  of  any  state  or  territory,  or  for  uttering,  publishing  ^"ygi^  g""*™"- 

4  or  tendering  in  payment  as  true  such  forged  or  counterfeit  note,  certifi-  §;  |  Jgj;  | }}; 

5  cate,  bill  of  credit  or  security,  or  for  being  possessed  thereof  with  intent  ^  ^  '^^*^  ^i-i 

6  to  utter  or  pass  the  same  as  true,  the  certificate  under  oath  of  the  secre- 

7  tary  of  the  treasury,  or  of  the  treasurer  of  the  United  States,  or  of  the 

8  secretary  or  treasurer  of  any  state  or  territory,  on  whose  behalf  such 

9  note,  certificate,  bill  of  credit  or  security  purports  to  have  been  issued, 

10  shall  be  admitted  as  evidence  for  the  purpose  of  proving  the  same  to  be 

11  forged  or  counterfeit. 

1  Section  16.     If  a  fictitious  or  pretended  signature,  purporting  to  be  Affixing 

2  the  signature  of  an  officer  or  agent  of  a  corporation,  is  fraudulently  signature. 

3  affixed  to  an  instrument  or  writing  purporting  to  be  a  note,  draft  or  q  §  {32;  |  H', 

4  other  evidence  of  debt  issued  by  such  corporation,  with  intent  to  pass  ^  l  Iot  Vis. 

5  the  same  as  true,  it  shall  be  a  forgery,  although  no  such  person  may  ever  -  ^'^^s.  77. 

6  have  been  an  officer  or  agent  of  such  corporation,  or  ever  have  existed. 

1  Section  17.     Whoever  counterfeits  any  gold  or  silver  coin  current  by  Counterfeiting 

2  law  or  usage  within  the  commonwealth,  or  has  in  his  possession  at  the  tencounter- 

3  same  time  ten  or  more  pieces  of  false  money,  or  coin  counterfeited  in  iVto'^'s"?,'  *'"'' 

4  the  similitude  of  any  gold  or  silver  coin  current  as  aforesaid,  knowing  ly/g'^o, 

5  the  same  to  be  false  and  counterfeit,  and  with  intent  to  utter  or  pass  the  lf^^_\-  20 

6  same  as  true,  shall  be  punished  by  imprisonment  in  the  state  prison  for  iso^.  120,  §  6. 

7  life  or  for  any  term  of  years. 

R.  S.  127,  §  15.  R.  L.  209.  5  14.  10  Met.  256. 

G.  S.  162.  §  14.  21  Pick-  523.  13  Met.  514. 

P.  S.  204,  §  14.  8  Met.  313.  1  Gray,  564. 

1  Section  IS.     \Mioever  has  in  his  possession  less  than  ten  pieces  of  "artfn  pieces, 

2  the  counterfeit  coin  mentioned  in  the  preceding  section,  knowing  the  '^'^^^  '"nering 

3  same  to  be  counterfeit,  with  intent  to  utter  or  pass  the  same  as  true,  counterfeit 

,  .  1  1*    •      coin. 

4  or  utters,  passes  or  tenders  in  pavment  as  true  anv  such  counterfeit  isoi.  120. 5  7. 

5  coin,  knowing  the  same  to  be  false  and  counterfeit,  shall  be  punished  by  a.  s'.  ih',  §  is! 

6  imprisonment  in  the  state  prison  for  not  more  than  ten  years  or  by  a  r.  L.I09.  §  is. 

7  fine  of  not  more  than  one  thousand  dollars  and  imprisonment  in  jail  10  Met.  lie. 

8  for  not  more  than  two  years. 

13  Met.  514.  1  Gray,  504. 
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tion."a1>dTh?ee"  SECTION  19.  Whoever,  having  been  convicted  of  any  of  the  crimes 
same  sittrng*'  mentioned  in  the  preceding  section,  is  again  convicted  of  the  same  crimes 
R°s'  1^7'  1 17  <^o™™'tted  after  the  former  conviction,  and  whoe\'er  is  at  the  same 
g!  s'^62!  §  16.  sitting  of  the  court  con\-icted  upon  three  distinct  charges  of  said  crimes, 
R.  L  "209,  §  16.  shall  be  adjudged  a  common  utterer  of  counterfeit  coin,  and  punished  by 
13    et.    4.      imprisonment  in  the  state  prison  for  not  more  than  twenty  years. 


fngorlfa^ng*^'       SECTION  20.     Whocvcr  casts,  stamps,  engraves,  makes  or  mends,  or 
tooiforcoin-      kuowiuglv  lias  in  his  possession  a  mould,  pattern,  die,  puncheon,  engine, 

ing,  within-  1  ,  -  1  1  11-,^  .     . 

tent,  etc.  press  or  other  tool  or  instrument,  adapted  to  and  designed  tor  coining  or 

R.  s.'  127',  §  is.  making  counterfeit  coin,  in  the  similitude  of  anv  gold  or  silver  coin  current 

p.'s.'204,'§  17.'  by  law  or  usage  in  the  commonwealth,  with  intent  to  use  or  employ  the 

6"Met^22'i.^ "'  same  or  to  cause  or  permit  the  same  to  be  used  or  employed  in  coining  or 

making  any  such  false  and  counterfeit  coin  as  aforesaid,  shall  be  punished 

by  imprisonment  in  the  state  prison  for  not  more  than  ten  years  or  by 

a  fine  of  not  more  than  one  thousand  dollars  and  imprisonment  in  jail 

for  not  more  than  two  years. 


1 
2 

3 

4 
5 
6 

7 

8 

9 

10 


Issuing  or 
passing  note 
as  currency, 
etc.,  except, 

1833,  206. 

R.  S.  36,  §  70. 

p.'s.'204,'§  18.  America,  with  the  intent  that  the  same  shall  be  circulated  as  currency, 

R.  L.  209,  §  is.       >       ,.    ,  -111  f.  n    r.,.,  1     ,1  "^ 


Section  21.  Whoever  issues  or  passes  a  note,  bill,  order  or  check, 
other  than  foreign  bills  of  exchange,  the  notes  or  bills  of  a  bank  incor- 
porated by  the  laws  of  this  commonwealth,  of  the  United  States,  of  some 
one  of  the  United  States  or  of  any  of  the  British  provinces  of  North 


shall  be  punished  by  a  fine  of  fifty  dollars. 


Issuing  small 
note,  etc.,  as 
currency, 
except,  etc. 
1804,  58, 
§§1,2; 
136,  §  1. 
B.  S  33    §  7 

g'.  s.  162,  §  19.  than  five  dollars  is  due  at  the  time  of  such  issuing  or  passing  thereof,  with 
R.  L."209',  §  19-  intent  that  the  same  shall  be  circulated  as  currency,  shall  be  punished 
by  a  fine  of  fifty  dollars. 


Section  22.  Whoever  issues  or  passes  a  note,  bill,  order  or  check, 
other  than  the  notes  or  bills  of  a  bank  incorporated  under  the  authority 
of  this  commonwealth,  of  the  United  States  or  of  some  one  of  the  United 
States,  for  an  amount  less  than  five  dollars,  or  whereon  a  less  amount 


Circulation  of 
fractional  bi 


Section  2,3.     Whoever  receives  or  puts  in  circulation  as  currency  a     1 
a^l.'iei;  §20.  bank  note  or  bill  which  is,  or  a  part  of  which  is,  for  any  fractional  part    2 


p.  s.  204,  §  20.  of  a  dollar  shall  be  punished  by  a  fine  of  twenty-five  dollars. 

'  R.  L.  209,  §  20. 


3 


fonnecu'tTg*'^  Section  24.  Whocver  fraudulently  connects  different  parts  of  sev- 
bank  notes  ^^^  bank  notes  or  other  genuine  instruments  in  such  manner  as  to 
R°'s  127  §  12  produce  one  additional  note  or  instrument,  with  intent  to  pass  all  of 
G.s.  162',  §21.  them  as  genuine,  shall  be  guilty  of  forgery,  in  like  manner  as  if  each  of 
R.  L.  209,  §21.  them  had  been  falsely  made  or  forged. 

10  Mass.  34. 


Wilful  and 

malicious 

injury  to  bank 

bill. 

1852,  64. 

G.  S.  162,  §  22. 

P.  S.  204,  §  22. 

R.  L.  209,  §  22. 


Section  2,5.    Whoever  wilfully  and  maliciously  tears,  cuts  or  in  any  1 

manner  damages  and  impairs  the  usefulness  for  circulation  of  a  bank  2 

bill  or  note  of  a  bank  in  this  commonwealth  shall  be  punished  by  a  fine  3 

of  not  more  than  ten  dollars;   but  the  possession  or  uttering  of  a  bill  so  4 

injured  shall  not  be  evidence  against  a  party  charged,  unless  connected  5 

with  other  circumstances  tending  to  prove  that  the  bill  or  note  was  6 

injured  by  him.  7 
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1  Section  2(1.     ^\^^oeve^  maliciously  gathers  up  or  retains  or  maliciously  Maliciously 

2  aids  in  gathering  up  or  retaining  hills  or  notes  of  a  bank  or  banking  com-  ft'c'^'bins^oT' 

3  pany,  current  by  law  or  usage  in  the  commonwealth,  for  the  purpose  of  pu?pole'^of 

4  injuring  or  impeding  the  circulation  or  business  of  such  bank  or  bankin"  '"''"■'"5  ^usi- 

^  r,  ^      ,,.  .  ,  tiiiiviix^   iioss.  etc. 

0  company,  or  or  compelhng  it  to  do  any  act  out  of  the  usual  course  of  its  P™»"y- 

6  business,  shall  be  punished  by  a  fine  of  not  more  than  five  hundred  dol-  §§3.'4. 

7  lars  or  by  imprisonment  for  not  more  than  two  years;  and  in  the  prose-  R' I.' 20^4,'  Hil 

8  cution  of  any  such  crime  it  shall  not  be  necessary  to  set  out  and  describe  ^  ^'  ^°^'  ^  ^^' 

9  each  bill,  but  it  shall  be  sufficient  to  aver  and  prove  any  amount  of  the 
10  bills  of  any  bank  which  have  been  so  gathered  up  or  retained. 

1  Section  27.    Whoever  has  in  his  possession  at  the  same  time  five  or  Possession  of 

2  more  bank  bills  or  notes  not  current  which  are  worthless  as  bank  bills  or  noTrarrln't!"^' 

3  notes,  knowing  the  same  to  be  worthless  as  aforesaid,  or  has  papers  not  issV,  231, 1 1. 

4  bank  bills  or  notes,  but  made  in  the  similitude  thereof,  or  papers  pur-  pi'ioi'^i*' 

5  porting  to  be  the  bills  or  notes  of  a  bank  which  has  never  existed,  knowinEr  R-  ^-  209.  §  21. 
„■,,',«,  •  I    ■  .        ,  ,  ^  191-1.  t):i5. 

0  the  character  or  such  pai)ers,  with  intent  to  pass,  utter  or  circulate  the  mis.  257, 

7  same,  or  to  procure  any  other  person  so  to  do,  for  the  purpose  of  injuring  1919. 5. 

8  or  defrauding,  shall  be  punished  by  imprisonment  in  the  state  prison  for  ^''"°'  ^' 

9  not  more  than  five  years,  or  by  a  fine  of  not  more  than  five  hundred 

10  dollars  and  imprisonment  in  the  house  of  correction  for  not  more  than  two 

11  and  one  half  years. 

1  Section  28.     Whoever  utters  or  passes  or  tenders  in  payment  as  true  uttering  or 

2  any  such  worthless  bank  bill  or  note  not  current,  or  any  paper  not  a  bnt'e'tc.^''* 

3  bank  bill  or  note  but  made  in  the  similitude  thereof,  or  any  paper  pur-  q^^'  ill'  §  Is 

4  porting  to  be  the  bill  or  note  of  a  bank  which  has  never  existed,  knowing  E  ?•  ^°,i;  \'\l- 

5  the  same  to  be  worthless  and  not  current,  as  aforesaid,  with  intent  to  isi*.  635. 

6  injure  and  defraud,  shall  be  punished  by  imprisonment   in  the  state  §464."^  ' 

7  prison  for  not  more  than  five  years,  or  by  a  fine  of  not  more  than  five  1920!  2. 

8  hundred  dollars  and  imprisonment  in  the  house  of  correction  for  not  "^  ^"''"' ^^^' 

9  more  than  two  and  one  half  years. 

1  Section  29.     Whoever  engraves,  prints,  issues,  utters  or  circulates  a  Engraving, 

2  shop  bill  or  advertisement,  in  similitude,  form  and  appearance  like  a  bank  re'scmbiing'''"' 

3  bill,  on  paper  similar  to  paper  user!  for  bank  bills,  and  with  vignettes,  ilJg.s"'^' 

4  figures  or  decorations  used  on  bank  l)ills,  or  having  the  general  appear-  J^g^o  g^j"' ^ ^®- 

5  ance  of  a  bank  bill,  or  in  similitude,  form  and  appearance,  like  a  treas-  p  s  204.  §  26. 

6  ury  note,  note,  certificate,  bill  of  credit  or  other  security  issued  by  or  ^    ' ""''' 

7  on  behalf  of  the  United  States,  on  paper  similar  to  paper  used  for  the 

8  same,  respectively,  and  with  vignettes,  figures  or  decorations  used  thereon, 

9  or  having  the  general  appearance  of  a  treasury  note,  note,  certificate, 

10  bill  of  credit  or  other  .security  issued  by  or  on  behalf  of  the  United  States, 

11  shall  be  punished  by  a  fine  of  not  more  than  fifty  dollars  or  by  iinpris- 

12  onment  in  jail  for  not  more  than  three  months. 

1  Section  30.     When  false,  forged  or  counterfeit  bank  bills  or  notes,  sheriff,  etc., 

2  or  forged  or  counterfeit  notes  or  bonds  of  an\'  state  or  corporation,  or  'ounlcrfeit 

3  plates,  dies  or  other  tools,  instruments  or  implements  used  by  counter-  ^g'ss  "lis  §  1. 

4  feiters,  ordesigned  for  the  forging  or  making  of  false  or  counterfeit  notes,  }?%■  j^i^  §  3^ 
.5  coin  or  bills,  or  worthless  bank  bills  or  notes  not  current  described  in  is75;40. ' 

6  sections  twenty-seven  and  twenty-eight,  come  to  the  knowledge  of  a  R.  l.2°09,  527. 

7  sheriff',  constable,  police  officer  or  other  officer  of  justice,  he  shall  im- 
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mediately  seize  and  take  possession  of  and  deliver  them  into  the  custody  8 

of  the  superior  court,  which  shall  cause  them  to  be  destroyed  by  an  9 

officer  of  the  court,  who  shall  make  return  to  the  court  of  his  doings  in  10 

the  premises.  11 


Compensation 

to  prosecutors, 

etc..  of 

forgers,  etc. 

1713-14, 

11,  §  1. 

1715-16.  15. 

1749-50, 

22.  §  5. 

1804,  120,  §  9. 

1S14.  95. 

R.  S.  127,  §  19. 

1845,  153;  248. 

1846,  142. 


Section  31.     Upon  a  conviction  of  any  crime  mentioned  in  sections  1 

seven,  eight,  seventeen,  eighteen,  twenty  or  twenty-eight  or  upon  for-  2 

feiture  by  persons  prosecuted  for  any  such  crime  of  any  recognizance  for  3 

their  appearance  to  answer  to  the  same,  the  superior  court  may  order  4 

compensation  to  the  prosecutor  and  to  the  officer  who  has  secured  and  5 

kept  the  evidence  of  the  crime,  not  exceeding  their  actual  expenses,  with  6 

a  reasonable  allowance  for  their  time  and  trouble,  which  shall  be  paid  7 

by  the  county.  8 

G.  S.  162,  §  28.  1860,  191,  5  10.  P.  S.  204,  §  28.  R.  L.  209,  §  28. 


CHAPTER    268. 

CRIMES  AGAINST  PUBLIC  JUSTICE. 


Sect. 

1.  Perjury. 

lA.  Verifying  certain  written  statements 
by  written  declaration  instead  of 
by  oath. 

2.  Subornation  of  perjury. 

3.  Inciting  to  perjury. 

4.  Commitment  on  presumption  of  per- 

jury. 

5.  Papers,  etc.,  may  be  detained. 

6.  Penalties  for  making  false  report,  etc.. 

to  department  of  public  utilities  or 
certain  other  state  departments, 
etc. 

7.  Bribe  to  public  officer. 

8.  Acceptance  of  bribe  by  officer.     For- 

feiture of  office,  etc.,  upon  convic- 
tion for  larceny,  etc. 
8A.  Bribery  of  police  officers. 

9.  Taking  bonus,  etc.,  by  public  officer. 

10.  Taking   bonus,   etc.,    by   member  of 

legislature,  city  council,  etc. 

11.  Taking  bonus  by  county  officer. 

12.  Bribery  of  officer  of  public  institution. 

13.  Corrupting  juror,  arbitrator,  etc. 

14.  Acceptance  of  bribe  by  juror,   arbi- 

trator, etc. 

15.  Aiding  escape  from  prison,  and  rescu- 

ing prisoner. 

16.  Penalty  for  escapes  or  attempted  es- 

capes from  penal  institutions. 

17.  Aiding  escape  from  an  officer. 

18.  Officer  suffering  escape. 

19.  Suffering  or  consenting  to  escape  from 

penal  institutions. 


Sect. 

20.  Negligently  suffering  escape,  or  refus- 

ing to  receive  prisoner. 

21.  Leaving  prisoner  at  large. 

22.  Delay  of  service  of  warrant. 

23.  Refusal  to  arrest,  and  suffering  escape. 

24.  Refusal  to  aid  officer. 

25.  Refusal  to  arrest  upon  order  of  a  jus- 

tice of  the  peace. 

26.  Furnishing  liquor  to  prisoner. 

27.  Penalty    for    furnishing    intoxicating 

liquors  to  patients  of  public  institu- 
tions. 

28.  Penalty  for  giving  articles  to  prisoners 

without  permission. 

29.  Same  subject. 

30.  Penalty  for  disturbing  penal  institu- 

tions. 

31.  Illicit   conveyance   of   articles   to   or 

from  penal  institutions. 

32.  Interference   with   police  signal   sys- 

tems. 

33.  Falsely  assuming  to  be  justice  of  the 

peace  or  certain  other  public  offi- 
cers. 

34.  Disguising  to  resist  execution  of  the 

law. 

35.  Unauthorized  use  of  seal  of  city  or 

town,  or  of  badge  of  officer. 

36.  Conceahng  and  compounding  felony. 

37.  Officer  taking  bribe  for  neglecting  his 

duty. 

38.  Extortion  of  illegal  fees. 


B"i"94,  §11.        Section  1.     Whoever,  being  lawfully  required  to  depose  the  truth     1 
c.  L.  15!  §  11.    iji  a  judicial  proceeding  or  in  a  proceeding  in  a  course  of  justice,  wilfully     2 
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3  swears  or  affirms  falsely  in  a  matter  material  to  the  issue  or  point  in  i«92-3,  is.  §9. 

4  question,  or  whoever,  being  required  by  law  to  take  an  oath  or  affirma-  1797!  35.'  §  16. 

5  tion,  wilfully  swears  or  affirms  falsely  in  a  matter  relative  to  which  such  \lli[  li*\\^' 
(i  oath  or  affirmation  is  required,  shall  be  guilty  of  perjury.    Whoever  }j*^|;|^- j  j2: 

7  commits  perjury  on  the  trial  of  an  indictment  for  a  capital  crime  shall  Q^g^^gg  ^' 

8  be  punished  by  imprisonment  in  the  state  prison  for  life  or  for  any  term  5§i,  2. .' 

9  of  vears,  and  whoever  commits  perjurv  in  anv  other  case  shall  be  punished  §51^2. 

10  by  imprisonment  in  the  state  prison  for  not  more  than  twenty  years  or  isos,'  562^ 

11  liy  a  fine  of  not  more  than  one  thousand  dollars  or  by  imprisonment  in  r'l^'2io,  §1. 

12  jail  for  not  more  than  two  and  one  half  years,  or  by  both  such  fine  and  J^}j'  ^^?;  ^  ^• 

13  imprisonment  in  jail. 

1917,  165,  §2.  12  Mass.  273.  116  Mass.  17. 

1918,  257,  §  464.  15  Gray,  438.  129  .Mass.  115. 

1919,  5.  5  Allen,  499.  150  Mass.  160. 

1920,  2.  108  Mass.  473.  166  Mass.  174. 

1  Section  lA.     E.xcept  in  a  judicial  proceeding  or  in  a  proceeding  in  a  Verifying  cer- 

2  course  of  justice,  no  written  statement  required  by  law  shall  be  required  state^emsV 

3  to  be  verified  by  oath  or  affirmation  before  a  magistrate  if  it  contains  or  tTratiOTln-' 

4  is  verified  by  a  written  declaration  that  it  is  made  under  the  penalties  of  |\?  ^'^t'j,' 

5  perjury.    Whoever  signs  and  issues  such  a  written  statement  containing  1926,  isV,  §  i. 

6  or  verified  by  such  a  written  declaration  shall  be  guilty  of  perjury  and 

7  subject  to  the  penalties  thereof  if  such  statement  is  wilfully  false  in  a 

8  material  matter. 

1  Section  2.     Whoever  is  guilty  of  subornation  of  perjury,  by  procuring  Subornation 

2  another  person  to  commit  perjury,  shall  be  punished  as  for  perjury.  °  ^"''^^■ 

1092-3,  18,  I  9.  R.  S.  128,  §  3.  R.  L.  210,  §  2. 

1784,  51,  §  2.  G.  S.  163,  §  3.  11  Allen.  243. 

1S12,  144,  §  2.  P.  S.  205,  §  3.  152  Mass.  498. 

1  Section  3.     Whoever  attempts  to  incite  or  procure  another  person  inciting  to 

2  to  commit  perjury,  although  no  perjury  is  committed,  shall  be  punished  i7S4^5i.  §3. 

3  by  imprisonment  in  the  state  prison  for  not  more  than  five  years  or  in  ^'|'  J||'  |  f 

4  jail  for  not  more  than  one  year. 

G.  S.  163,  §4.  P.  S.  205,  §4.  R.  L.  210,  §  3.  161  Mass.  120. 

1  Section  4.     If  it  appears  to  a  court  of  record  that  a  party  or  a  witness  Commitment 

2  who  has  been  legally  sworn  and  examined,  or  has  made  an  affidavit,  in  any  of'perTu"ry.'^"°'' 

3  proceeding  in  a  court  or  course  of  justice  has  so  testified  as  to  create  a  §!  i:  les!  Is! 

4  reasonable  presumption  that  he  has  committed  perjury  therein,  the  court  r.l.  2io.V4. 

5  may  forthwith  commit  him  or  may  require  him  to  recognize  with  sureties-  ^^^  '^'''^^-  3®^- 

6  for  his  appearance  to  answer  to  an  indictment  for  perjury;  and  thereupon 

7  the  witnesses  to  establish  such  perjury  may,  if  present,  be  bound  over  to 

8  the  superior  court,  and  notice  of  the  proceedings  shall  forthwith  be  given 

9  to  the  district  attorney. 

1  Section  ,5.     If  perjury  is  reasonably  presumed,  as  aforesaid,  papers.  Papers,  etc., 

2  books  or  documents  which  have  been  produced  and  are  considered  neces-  tafned!"   ^ 

3  sary  to  be  used  on  a  prosecution  for  such  perjury  may  by  order  of  the  §.  s!  Ill',  fa! 

4  court  be  detained  from  the  person  who  produces  them  so  long  as  may  r.  ivlio,  \*5. 

5  be  necessary  for  their  use  in  such  prosecution. 


1  Section  6.     E.xcept  as  provided  in  sections  forty-eight  and  forty-nine  Penalties  tor 

2  of  chapter  one  hundred  and  fifty-five,  whoever  shall  wilfully  make  false  ?epor'tfet^e.!°to 

department  of 
tics 


3  report  to  the  department  of  public  utilities,  the  department  of  public  pubikuuiiti! 
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CRIMES  AGAINST   PUBLIC  JUSTICE. 


[Chap.  268. 


or  certain  othi 
state  depart 
ments.  etc. 
1911,  184. 
1914.  742, 
§§  149.  199. 
1931,  426, 
§310. 


er  works,  the  department  of  banking  and  insurance,  or  the  commissioner  4 
of  corporations  and  taxation,  or  who,  before  any  such  department  or  5 
commissioner,  shall  testify  or  affirm  falsely  to  any  material  fact  in  any  6 
matter  wherein  an  oath  or  affirmation  is  required  or  authorized,  or  who  7 
shall  make  any  false  entry  or  memorandum  upon  any  book,  report,  paper  8 
or  statement  of  any  company  making  report  to  any  of  the  said  depart-  9 
ments  or  said  commissioner,  with  intent  to  deceive  the  department  or  com-  10 
missioner,  or  any  agent  appointed  to  examine  the  affairs  of  any  such  11 
company,  or  to  deceive  the  stockholders  or  any  officer  of  any  such  com-  12 
pany,  or  to  injure  or  defraud  any  such  company,  and  any  person  who  13 
with  like  intent  aids  or  abets  another  in  any  violation  of  this  section  14 
shall  be  punished  by  a  fine  of  not  more  than  one  thousand  dollars  or  by  15 
imprisonment  for  not  more  than  one  year,  or  both.  16 


Bribe  to  public 
officer. 

R.  S.  128,  5  8. 
G.  S.  163,  §  7. 
P.  S.  205,  §  9. 
1891,  349,  §  1. 
R.  L.  210.  5  6. 
135  Mass.  530. 
156  Mass.  480. 
170  Mass.  228. 
216  Mass.  126. 
250  Mass.  445. 


Section  7.    Whoever  corruptly  gives,  offers  or  promises  to  a  legis-  1 

lative,  executive,  judicial,  county  or  municipal  officer,  after  his  election  2 

or  appointment,  either  before  or  after  he  has  cjualified  or  has  taken  his  3 

seat,  any  gift  or  gratuity  whatever,  with  intent  to  influence  his  act,  4 

vote  or  opinion,  decision  or  judgment  upon  any  matter,  question,  cause  5 

or  proceeding  which  may  be  then  pending,  or  which  may  by  law  come  6 

or  be  brought  before  him  in  his  official  capacity,  or  as  a  consideration  7 

for  any  speech,  work  or  service  in  connection  therewith,  shall  be  pun-  8 

ished  by  imprisonment  in  the  state  prison  for  not  more  than  five  years  9 

or  by  a  fine  of  not  more  than  three  thousand  dollars  and  imprisonment  10 

in  jail  fornot  more  than  one  year.  11 


Acceptance  of 
bribe  by  officer. 
Forfeiture  of 
office,  etc., 
upon  convic- 
tion for 
larceny,  etc. 
R.  S.  128,  §9. 
G.  S.  163.  §8. 
P.  S.  205,  §  10. 
1891,  349,  §  2. 
R.  L.  210,  §7. 
1923,  451. 
201  Mass.  81. 
249  Mass.  555. 
257  Mass.  590. 


Section  8.     A  legislative,  executive,  judicial,  county  or  municipal  1 

officer  who  corruptly  requests  or  accepts  a  gift  or  gratuity  or  a  promise  2 

to  make  a  gift  or  to  do  an  act  beneficial  to  him,  under  an  agreement  or  3 

with  an  understanding  that  his  vote,  opinion  or  judgment  shall  be  given  4 

in  any  particular  manner,  or  upon  a  particular  side  of  any  question,  5 

cause  or  proceeding,  which  is  or  may  be  by  law  brought  before  him  in  his  6 

official  capacity  or  as  a  consideration  for  any  speech,  work  or  service  in  7 

connection  therewith,  or  that,  in  such  capacity,  he  shall  make  any  par-  8 

ticular  nomination  or  appointment,  shall  forfeit  his  office,  be  forever  9 

disqualified  to  hold  any  public  office,  trust  or  appointment  under  the  10 

constitution  or  laws  of  the  commonwealth,  and  be  punished  by  imprison-  11 

ment  in  the  state  prison  for  not  more  than  ten  years  or  by  a  fine  of  not  12 

more  than  five  thousand  dollars  and  imprisonment  in  jail  for  not  more  13 

than  two  years;    and  an  executive,  county  other  than  judicial,  or  mu-  14 

nicipal  officer  who  is  finally  convicted  of  committing,  in  connection  15 

with  the  performance  of  the  duties  of  such  office,  the  crime  of  larceny,  16 

embezzlement  or  obtaining  money  under  false  pretences  shall,  in  addition  17 

to  the  penalty  imposed  by  law  for  the  punishment  of  such  crime,  forfeit  18 

his  office  and  be  forever  disqualified  to  hold  any  public  office,  trust  or  19 

appointment  as  aforesaid.  20 


Bribery  of 
police  officers. 
1923,  241. 


Section  8A.  A  police  officer  who  corruptly  requests  or  accepts  a 
gift  or  gratuity  or  a  promise  to  make  a  gift  or  gratuity  or  to  do  an  act 
beneficial  to  him,  under  an  agreement  or  with  an  understanding  that 
he  will  perform  in  any  particular  manner,  or  abstain  from  performing, 
any  act  coming  within  the  course  of  his  duty  as  such  officer,  or  as  a 
consideration  for  any  work  or  service  in  connection  therewith,  shall  for- 
feit his  office,  be  forever  disqualified  to  hold  any  public  office,  trust  or 
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8  appointment  under  the  constitution  or  laws  of  the  commonwealth  and 

9  be  punished  by  imprisonment  in  the  state  prison  for  not  more  than  ten 

10  years  or  by  a  fine  of  not  more  than  five  thousand  dollars  and  imprisonment 

11  in  jail  for  not  more  than  two  years;  and  any  person  who  corruptly  gives, 

12  offers  or  promises  to  a  police  officer  any  gift  or  gratuity  whatever,  with 

13  intent  to  influence  his  act  or  to  secure  his  inaction  in  any  matter  coming 

14  within  the  course  of  his  duty  as  such  officer,  or  as  a  consideration  for  any 

15  work  or  service  in  connection  therewith,  shall  be  punished  by  imprison- 

16  ment  in  the  state  prison  for  not  more  than  five  years  or  by  a  fine  of  not 

17  more  than  three  thousand  dollars  and  imprisonment  in  jail  for  not  more 

18  than  one  year. 

1  Section  9.     An  officer  or  agent  of,  or  a  person  employed  by,  the  Taking  bonus, 

2  commonwealth,  or  by  a  county,  city,  town  or  by  any  public  institution  officer* ''"''''° 
.S  not  mentioned  in  section  twelve  who,  being  authorized  to  procure  ma-  lA'^f'2°^' 

4  terials,  supplies  or  other  articles  either  by  purchase  or  contract,  or  to  ^^^^  |°?.  |ii- 

5  employ  service  or  labor,  receives,  directly  or  indirectly,  for  himself  or  R-  l'  2io',  §  s'. 

6  for  another,  a  commission,  discount,  bonus,  present  or  reward  from  the 

7  person  who  makes  such  contract,  furnishes  such  materials,  supplies  or 

8  other  articles,  or  from  a  person  who  renders  service  or  labor  under  such 

9  contract,  and  a  person  who  gives  or  offers  such  commission,  discount, 

10  bonus,  present  or  reward,  shall  be  punished  by  a  fine  of  not  less  than 

11  ten  nor  more  than  five  hundred  dollars  or  by  such  fine  and  imprisonment 

12  for  not  more  than  one  year. 

1  Section  10.     A  member  of  the  general  court,  or  of  the  executive  Taking  bonus, 

2  council,  or  of  a  state  department  or  commission,  who  is  personally  b'er  oUegiS?- 

3  interested,  directly  or  indirectly,  in  a  contract  made  by  the  general  court  'oundi'etc 

4  or  by  either  branch  thereof  or  by  such  department  or  commission  or  by  J*"'  |p- 

5  its  authority,  in  wliich  the  commonwealth  is  an  interested  party;    or  a  p.  s.' 205.  §  12. 

6  person,  so  interested,  who  alone  or  with  others  represents  the  common-  122  Mass.'  529. 

7  wealth  in  making  such  contract ;  or  such  member  or  person  who  receives  l^op'^'r^a^^' 

8  a  commission,  discount,  bonus,  present  or  reward  from  a  person  or  persons  ^°^' 

9  making  or  performing  such  contract;    or  a  member  of  a  city  council  or 

10  any  branch  thereof  or  of  a  numicipal  board  of  a  city  who  is  personally 

11  interested,  directly  or  indirectly,  in  a  contract  made  by  the  city  council 

12  or  by  any  branch  thereof,  or  by  such  board  or  by  authority  derived 

13  therefrom,  in  which  the  city  is  an  interested  party;    or  a  person,  so 

14  interested,  who  alone  or  with  others  represents  a  city  in  making  such 

15  contract;   or  such  member  or  person  who,  directly  or  indirectly,  for  him- 

16  self  or  for  another  receives  a  commission,  discount,  bonus,  present  or 

17  reward  from  any  person  or  persons  making  or  performing  such  contract, 

18  shall  be  punished  by  a  fine  of  not  less  than  fifty  nor  more  than  one  thou- 

19  sand  dollars  or  by  such  fine  and  imprisonment  for  not  more  than  one 

20  year. 

1  Section  11.     A  county  officer  who  is  personally  interested,  directly  Taking  bonus 

2  or  indirectly,  in  a  contract  made  by  the  county  treasurer,  county  commis-  offioe""'* 

3  sioners,  or  by  their  authority,  in  which  the  county  is  an  interested  party  r*^l'.  210.  §10. 

4  or  a  person  who  alone  or  with  others  represents  a  county  in  making  such 

5  contract,  who  is  so  interested,  or  such  officer  or  person  who,  directly  or 

6  indirectly,  for  himself  or  for  another,  receives  a  commission,  discount, 

7  bonus,  present  or  reward  from  a  person   making  or  performing  such 

8  contract,  shall  be  punished  as  provided  in  the  preceding  section. 


3154 


CRIMES   AGAINST   PUBLIC   JUSTICE. 


[Chap.  268. 


Bribery  of 
officer  of 
public  institu- 
tion. 

1872.  282. 
P.  S.  205,  §  13. 
E.  L.  210,  §11 


Section  12.     An  officer  connected  with  a  prison,  house  of  correction,  1 

state  hospital  or  other  pubHc  charitable  institution  who  is  personally  2 

interested,  directly  or  indirectly,  in  a  contract,  purchase  or  sale  made  3 

on  account  of  such  institution,  or  who  corruptly  accepts  a  bribe,  present  4 

or  gratuity  from  any  person  interested  in  such  contract  and  a  person  5 

interested,  directly  or  indirectly,  in  a  contract  connected  with  any  such  6 

institution  who  corruptly  gives,  offers  or  promises  to  an  officer  of  such  7 

institution  a  bribe,  gift  or  gratuity,  shall  be  punished  by  imprisonment  8 

in  the  state  prison  for  not  more  than  three  years  or  by  a  fine  of  not  more  9 

than  one  thousand  dollars  or  by  imprisonment  in  jail  for  not  more  than  10 

two  years  or  by  both  such  fine  and  imprisonment  in  jail.  11 


Corrupting 
juror,  arbi- 
trator, etc. 
R.S.  128,  §10. 
G,  S.  163,  §9. 
P.  S.  20,';,  §  14. 
R.  L.  210.  §  12. 


Section  13.     Whoever  corrupts  or  attempts  to  corrupt  a  master  in  1 

chancery,  master,  auditor,  juror,  arbitrator,  lunpire  or  referee  by  giving,  2 

offering  or  promising  any  gift  or  gratuity  whatever,  with  intent  to  in-  3 

fluence  his  opinion  or  decision,  relative  to  a  cause  or  matter  pending  in  4 

a  court,  or  before  an  inquest,  or  for  the  decision  of  which  he  has  been  5 

chosen  or  appointed,  shall  be  punished  by  imprisonment  in  the  state  6 

prison  for  not  more  than  five  years  or  by  a  fine  of  not  more  than  one  7 

thousand  dollars  and  imprisonment  in  jail  for  not  more  than  one  year.  8 


Acceptance  of 
bribe  by  juror 


Section  14.    Whoever,  being  summoned  as  a  juror  or  chosen  or 

arbitrator,  etc.   appointed  as  an  arbitrator,  umpire  or  rereree,  or,  bemg  a  master  in 

g:  s:  163;  §  lo:  chancery,  master  or  auditor,  corruptly  takes  anything  to  give  his  verdict, 

R.L.2io',\\3.  award  or  report,  or  corruptly  receives  any  gift  or  gratuity  from  a  party 

174  Mass.  79.     ^^  ^  ^^^j^^  causc  Or  proceeding  for  the  trial  or  decision  of  which  such  juror 

has  been  summoned,  or  for  the  hearing  or  determination  of  which  such 

master  in  chancery,  master,  auditor,  arbitrator,  umpire  or  referee  has 

been  chosen  or  appointed,  shall  be  punished  by  imprisonment  in  the  state 

prison  for  not  more  than  five  years  or  by  a  fine  of  not  more  than  one 

thousand  dollars  and  imprisonment  in  jail  for  not  more  than  one  year. 


1 
2 

3 
4 
5 

6 
7 
8 
9 
10 


Aiding  escape 
from  prison, 
and  rescuing 
prisoner. 
C.  L.  127,  §  4. 
1700-1,  2, 
§§3,4. 
1784,  41,  §  2. 
1805,  113, 
§§6,8. 
1811,32,  §8. 
1827,  lis,  §24 
R.  S.  128,  §  12 
144,  §41. 
G.  S.  163 
179,  §57. 
P.  S.  205, 
221,  §40. 
R.  L.  210,  §  14 
119  Mass.  347. 


§11 
§  10 


Penalty  for 
escapes  or 
attempted 
escapes  from 
penal  institu- 
tions. 
1805, 113, 
5§9,  10. 


Section  15.     W'hoever  con\'eys  into  the  state  prison,  the  Massa-  1 

chusetts  reformatory  or  reformatory  for  women,  or  into  a  jail,  house  of  2 

correction,  house  of  reformation  or  like  place  of  confinement,  a  disguise,  3 

instrument,  tool,  weapon  or  other  thing  which  is  adapted  or  useful  to  4 

aid  a  prisoner  in  making  his  escape,  with  intent  to  aid  the  escape  of  a  5 

prisoner,  or  whoever,  by  any  means,  aids  or  assists  such  prisoner  in  6 

endeavoring  to  escape  therefrom,  whether  such  escape  is  effected  or  7 

attempted  or  not,  and  whoever  forcibly  or  fraudulently  rescues  or  at-  8 

tempts  to  rescue  a  jjrisoner  held  in  custody  upon  a  con\'iction  or  charge  9 

of  crime,  shall,  if  the  person  whose  escape  or  rescue  was  effected  or  in-  10 
tended  is  a  convict  under  sentence  in  the  state  prison  or  is  charged  with  all 

felony,  be  punished  by  a  fine  of  not  more  than  five  hundred  dollars  or  by  12 

imprisonment  in  the  state  prison  for -not  more  than  ten  years;  but  if  he  13 

is  a  convict  under  sentence  in  any  other  of  said  institutions,  by  imprison-  14 

ment  in  the  state  prison  for  not  more  than  seven  years;    and  if  he  is  15 

charged  with  a  misdemeanor,  then  by  a  fine  of  not  more  than  five  hun-  16 

dred  dollars  or  by  imprisonment  in  jail  for  not  more  than  two  years.  17 

Section  16.     A  prisoner  who  escapes  or  attempts  to  escape  from  any  1 

penal  institution,  or  from  land  appurtenant  thereto,  or  from  the  custody  2 

of  any  officer  thereof  or  while  being  conveyed  to  or  from  any  such  institu-  3 

tion,  may  be  pursued  and  recapturetl  and  shall  be  punished  by  imprison-  4 
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5  ment  in  the  institution  to  which  he  was  originally  sentenced  or  committed,  jsV'io^' 

6  for  a  term  not  exceeding  five  years.    If  the  prisoner  has  escaped  or  at-  Js27'n8'*'^' 

7  tempted  to  escape  from  the  prison  camp  and  hospital,  the  expense  of  §§11.12' 

8  supporting  him  shall  \x  paid  by  the  institution  to  which  he  is  sentenced  R^t  Ip.  ^  ^^' 

9  and  the  expense  of  committing  him  shall  be  paid  by  the  prison  camp  and  §§37738.  '**' 

10  hospital.    In  imposing  sentence  under  this  section  the  court  shall  observe  o^t  us.  § 46; 

11  the  provisions  of  law  regarding  sentences  and  commitments  to  the  \arious  Jsee^VI^'fs' 

12  penal  institutions. 

1870.  288.  5  3.  R.  L.  85.  §  33:  1920.  2;  380. 

1873.  73.  §  1.  210,  §§  15-18.  1925,  53. 

1880,  257,  §  8.  1903,  188.  4  Met.  360. 

P.  S.  88,  §  8;  1904,  243.  §  2.  5  Met.  555. 

220.  §  50;  1905.  355.  §  3.  5  Allen,  130. 

221,  §§  .36.  37.  1916,  187.  264  Mass.  490. 
1882,  198.  1918.  257,  §  464.  Op.  A.  G.  (1920)  95. 
1885.  94,  §§  2,  3.  1919.  5. 

1  Section  17.     Whoever  aids  or  a.ssists  a  prisoner  in  escaping  or  attempt- Aiding  escape 

2  ing  to  escape  from  an  officer  or  person  who  has  the  lawful  custody  of  such  officer'"' 

3  prisoner  shall  be  punished  by  a  fine  of  not  more  than  five  hundred  dollars  1827;  us.S^k. 

4  or  by  imprisonment  for  not  more  than  two  jears. 

R.  S.  128,  §  13.  P.  S.  205,  §  17.  119  Mass.  297. 

G.  S.  163.  §  12.  R.  L.  210,  §21. 

1  Section  18.     A  jailer  or  officer  who,  except  as  provided  in  the  follow-  officer  suffering 

2  ing  section,  voluntarily  suffers  a  prisoner  in  his  custody  upon  conviction  iroo-'i,  2,  §6. 

3  or  upon  a  charge  of  crime  to  escape  shall  suffer  the  punishment  and  r^s'  i2s,S^i4. 

4  penalties  to  which  the  prisoner  whom  he  suffered  to  escape  was  sentenced  p.  |.  iol.'  lil' 

5  or  would  be  liable  to  suffer  upon  conviction  of  the  crime  wherewith  he  ^  ^-  -^°'  ^  ^^• 

6  stood  charged. 

1  Section  19.     An  officer  or  other  person,  who,  being  employed  in  any  suffering  or 

2  penal  institution,  voluntarily  suffers  a  convict  confined  therein  to  escape,  e3c°ape'f'r''om*'' 

3  or  in  any  way  consents  to  such  escape,  shall  be  punished  by  imprisonment  Sons' '''^''*''' 

4  in  the  state  prison  for  not  more  than  twenty  years. 

1805,  113,  §  6.  R.  S.  144,  §  39.  P.  S.  221,  §  38.  1929,  170,  5  3. 

1827,  118,  §  22.  G.  S.  179,  §55.  R.  L.  210.  §  26. 

1  Section  20.     A  jailer  or  officer  who,  through  negligence,  suffers  a  Negligently 

2  prisoner  in  his  custody  upon  conviction  or  upon  a  charge  of  crime  to  esrape"or  re- 

3  escape,  or  wilfully  refuses  to  receive  into  his  custody  a  prisoner  lawfully  '"fsone" '^^"'''° 

4  directed  to  be  committed  thereto  upon  conviction,  upon  a  charge  of  c,  l^i28.  52. 

5  crime,  or  upon  a  lawful  process,  shall  be  punished  by  a  fine  of  not  more  1784. 4'ir'§  3. ' 

6  than  five  hundred  dollars  or  by  imprisonment  for  not  more  than  two  years,  a.  s.  les!  §  14! 

p.  S.  205,   §  19.  R.  L.  210,  §27. 

1  Section  21.     An  officer  or  person  who,  being  employed  in  the  state  Leaving  pria- 

2  prison,  suffers  a  convict  under  sentence  of  solitary  imprisonment  to  be  1805.^^3,T7. 

3  at  large  or  out  of  the  cell  assigned  to  him,  or  suffers  any  convict  confined  }827:  us!i'23. 

4  in  the  prison  to  be  at  large  out  of  the  prison,  or  to  be  visited,  conversed  pi' 221' 1 39' 

5  with  or  in  any  way  relieved  or  comforted,  contrary  to  the  regulations  of  ti.h.216.  §28. 

6  the  prison,  shall  be  punished  by  a  fine  of  not  more  than  five  hundred 

7  dollars. 

1  Section  22.     An  officer  who  wilfullv  delavs  service  of  a  warrant  of  D<-iay  ot 

rt  J.  1  'i^i-^/.  .,,,,  service  of 

2  arrest  or  a  searcli  warrant  committed  to  him  for  service  shall  be  pun-  warrant. 

3  ished  by  a  fine  of  not  more  than  fifty  dollars. 

1899,  389.  R.  L.  210,  §  29. 
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CRIMES   AGAINST   PUBLIC   JUSTICE. 


[Chap.  268. 


Refusal  to 
arrest,  and 
suffering 
escape. 

R.  S.  128,  §  16. 
G.  S.  163,  §  15. 
P.  S.  205,  §  20. 
R.  L.  210,  §  30. 


Section  2.3.  An  officer  who,  being  authorized  to  serve  process,  wilfully 
and  corruptly  refuses  to  execute  a  lawful  process  directed  to  him  and 
requiring  him  to  apprehend  or  confine  a  person  convicted  of  or  charged 
with  crime,  or  wilfully  and  corruptly  omits  or  delays  to  execute  such 
process,  whereby  such  person  escapes,  shall  be  punished  by  a  fine  of  not 
more  than  five  hundred  dollars  or  by  imprisonment  for  not  more  than 
one  vear. 


1 

2 
3 

4 
5 
6 

7 


Refusal  to  aid 

officer. 

1795,  68,  §  1. 

R.  S.  128,  §17. 

1855,45. 

G.  S.  163,  §  16. 

P.  S.  205,  §  21. 

R.  L.  210,  §31. 


Section  24.  Whoever,  being  required  in  the  name  of  the  common- 
wealth by  a  sheriff,  deputy  sheriff,  constable,  police  officer  or  watchnian, 
neglects  or  refuses  to  assist  him  in  the  execution  of  his  office  in  a  criminal 
case,  in  the  preservation  of  the  peace  or  in  the  apprehension  or  securing 
of  a  person  for  a  breach  of  the  peace,  or  in  a  case  of  escape  or  rescue  of 
persons  arrested  upon  civil  process,  shall  be  punished  by  a  fine  of  not 
more  than  fifty  dollars  or  by  imprisonment  for  not  more  than  one  month. 


Section  25.  Whoever,  being  required  by  a  justice  of  the  peace, 
upon  view  of  a  breach  of  the  peace  or  of  any  other  offence  proper  for  his 
cognizance,  to  apprehend  the  offender,  refuses  or  neglects  to  obey  such 
justice,  shall  be  punished  as  provided  in  the  preceding  section;  and  no 
PS. 205.' 1 22.'  person  to  whom  such  justice  is  known  or  declares  himself  to  be  a 
R.  L.  210,  §32.  justice  of  the  peace  shall  plead  any  excuse  on  pretence  of  ignorance  of 
his  office. 


Refusal  to 
arrest  upon 
order  of  a 
justice  of 
the  peace. 
1795,  68,  I  3. 
R.  S.  128,  §  18 


Section  26.  Whoever  gives,  sells  or  delivers  spirituous  or  intoxicat- 
ing liquor  to  a  person  confined  in  any  prison  or  other  place  of  confine- 
ment, or  to  a  person  in  the  custody  of  a  sheriff,  constable,  police  officer, 
warden  of  a  prison,  or  other  master  or  keeper  of  a  place  of  confinement, 
I  Ifio  ^§^19.  or  has  in  his  possession,  within  the  precincts  of  any  prison  or  other  place 
of  confinement,  any  such  liquor,  with  intent  to  convey  or  deliver  it  to  any 
person  confined  therein,  except  under  the  direction  of  the  physician  ap- 
pointed to  attend  such  prisoner,  shall  be  punished  by  a  fine  of  not  more 
than  fifty  dollars  or  by  imprisonment  for  not  more  than  two  months. 


Furnishing 
liquor  to 
prisoner. 
1834,  151.  §  21 
R.  S.  143,  §  37 
1854,  93. 
G.  S.  178.  §  43 
P 


Penalty  for 
furnishing  in- 
toxicating 
liquors  to 
patients  of 
public  insti- 
tutions. 
1903.  410. 
1909,  504,  §  94. 
1918,  63. 


Penalty  for 
giving  articles 
to  prisoners 
without  per- 
mission. 

1905,  2.58. 

1906,  243,  §  1. 


Section  27.  Whoever  gives,  sells  or  delivers  any  spirituous  or  in- 
toxicating liquor  to  any  patient  or  inmate  of  any  public  institution,  or  to 
any  patient  or  inmate  under  the  control  of  any  such  institution,  except 
under  the  direction  of  a  physician  authorized  so  to  do,  and  whoever  has 
in  his  possession  within  the  precincts  of  any  such  institution  any  such 
liquor  with  intent  to  consume  the  same  or  to  convey,  give,  sell  or  deliver 
the  same  to  any  patient  or  inmate  thereof,  except  under  direction  as  afore- 
said, shall  be  punished  by  a  fine  of  not  more  than  fifty  dollars  or  by  im- 
prisonment for  not  more  than  two  months. 

Section  28.  Whoever  gives  or  delivers  to  a  prisoner  in  the  state 
farm,  in  the  prison  camp  and  hospital,  or  in  any  jail  or  house  of  correc- 
tion, any  drug  or  article  whatever,  or  has  in  his  possession  within  the 
precincts  of  any  prison  herein  named  with  intent  to  give  or  to  deliver  to 
any  prisoner  ariy  such  drug  or  article  without  the  permission  of  the  super- 
intendent, master  or  keeper,  shall  be  punished  by  a  fine  of  not  more  than 
fifty  dollars  or  by  imprisonment  in  a  jail  or  house  of  correction  for  not 
more  than  two  months. 


1 
2 

.3 
4 
5 
6 

7 
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1  Section  29.     A  sheriff,  jailer,  master  of  a  house  of  corrtction  or  officer  same  subject. 

2  of  a  prison  who,  under  any  pretence,  gives,  sells  or  delivers  or  knowingly  §§V,'4.^^' 

3  permits  to  be  given,  sold  or  delivered  to  a  prisoner  in  his  custody  any  spir-  sl'l'i.^*' 

4  ituous  liquor,  or  mixed  liquor  a  part  of  which  is  spirituous,  or  wine,  cider  \^^oo  ^H' 

5  or  strong  beer,  unless  the  physician  of  the  prison  certifies  in  writing  that  Pjlg'^lf 

6  the  health  of  the  prisoner  requires  it;   or  such  sheriff,  jailer,  master  of  a  g-S-'its', 

7  house  of  correction  or  officer  of  a  prison  who  willingly  or  negligently  p.  s.  220! 

8  suffers  such  prisoner  to  have  or  drink  any  spirituous,  fermented  or  other  r^  l^'2\o,  §  20. 

9  strong  or  mixed  liquor,  or  who  places  or  keeps  together  prisoners  in  his 

10  custody  of  different  sexes  or  classes,  contrary  to  section  twenty-two  of 

11  chapter  one  hundred  and  twenty-seven,  shall  forfeit  twenty-five  dollars 

12  for  the  first  offence  and  fifty  dollars  for  any  offence  committed  subsecjueut 

13  to  the  first  conviction,  and,  upon  such  second  conviction,  shall  be  re- 

14  moved  from  office,  and  be  ineligible  to  hold  the  office  of  sheriff",  deputy 

15  sheriff',  jailer,  master  or  keeper  of  any  prison  for  five  years  thereafter. 

16  If  the  physician  certifies  that  the  health  of  the  prisoner  requires  such 

17  liquor,  the  prisoner  shall  be  allowed  the  cjuantity  prescribed  and  no 

18  more. 

1  Section  30.     ^^^loever  wilfully  disturbs  the  state  prison,  state  prison  Penalty  for  dis- 

2  colony,  Massachusetts  reformatory,  reformatory  for  women,  state  farm,  'nJtHutionr' 

3  Lyman   school,   industrial   school   for  boys,   industrial  school   for  girls,  r**l'.  Iio^  §  22. 

4  prison  camp  and  hospital,  or  a  jail  or  house  of  correction,  or  in  any  manner  Hfl'  f^f 

5  seeks  to  attract  the  attention  of,  or  without  the  permission  of  the  officer  Jij}5' -!"'"•  ^^°^- 

6  in  charge  has  communication  with,  an  inmate  thereof,  shall  be  punished  i9?o'  2- 

7  by  a  fine  of  not  more  than  fifty  dollars  or  by  imprisonment  for  not  more 

8  than  three  months. 

1  Section  31.     Whoever  delivers  or  procures  to  be  delivered,  or  has  in  illicit  convey- 

2  his  possession  with  intent  to  deliver,  to  a  convict  confined  in  any  penal  ?" o'i-'fro""'''*^ 

3  institution,  or  whoever  deposits  or  conceals  in  or  about  the  institution,  or  fions' '°^"'"" 

4  the  dependencies  thereof,  or  upon  any  land  appurtenant  thereto,  or  in  }|°°'  ll^'^\^- 

5  any  boat  or  vehicle  going  into  the  premises  belonging  to  the  institution,  i|!^|'  }*^.  |  ^2. 

6  any  article,  with  intent  that  a  convict  shall  obtain  or  receive  it,  and  who-  g.  s.'  179!  §  58. 

7  ever  receives  from  a  convict  any  article  with  intent  to  convey  it  out  of  the  is79!  294,'  §  34. 

8  institution,  contrary  to  the  rules  and  regulations  thereof,  and  without  the  fss?,  339.  ^'*^' 

9  knowledge  and  permission  of  the  commissioner  of  correction  or  of  the  fgn.m:  ^"^' 

10  warden,  superintendent  or  officer  in  charge  thereof  shall  be  punished  JgJl'^p- 

11  by  a  fine  of  not  more  than  five  hundred  dollars  or  by  imprisonment  in  the  §  *'^*-     ' 

12  state  prison  for  not  more  than  tlu-ee  years  or  in  jail  for  not  more  than  two  §  S3.' 

13  and  one  half  years. 

1920.  2.  1929,  170,  §  4. 

1  Section  32.     Whoever  opens  a  signal  box  connected  with  a  police  interference 

2  signal  system  for  the  purpose  of  giving  or  causing  to  he  given  a  false  ^gnau'stems. 

3  alarm,  or  interferes  in  any  way  with  such  box  by  breaking,  cutting,  in-  J90i'527' 

4  juring  or  defacing  the  same;    or,  without  authority,  opens,  tampers  or  RL—io.  §24. 

5  meddles  with  such  box,  or  with  any  part  or  parts  thereof,  or  with  the 

6  police  signal  wires,  or  with  anything  connected  therewith,  or,  with  such 

7  purpose,  wantonly  and  without  cause  tampers  or  meddles  with  a  signal 
S  box  connected  with  a  fire  signal  system  or  with  any  part  or  thing  con- 
9  nected  therewith,  shall  be  punished  by  a  fine  of  not  more  than  five  hun- 

10  dred  dollars  or  by  imprisonment  for  not  more  than  two  years,  or  both. 


1795, 

68. 

S2. 

R.  S. 

128, 

§19. 

G.  S. 

16.3, 

US. 

1877, 

200, 

§24. 

P.  S, 

20.5. 

§23. 

1898, 

318. 
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SiumTngto           Section  33.    Whoever  falsely  assumes  or  pretends  to  be  a  justice  of  the  1 

of  thl'eace      pcace,  notary  public,  sheriff,  deputy  sheriff,  medical  examiner,  associate  2 

or  certain  other  mcdical  cxamincr,  constable,  police  officer,  probation  officer,  or  examiner  3 

^ • "  '    or  investigator  appointed  by  the  registrar  of  motor  vehicles,  and  acts  as  4 

such  or  requires  a  person  to  aid  or  assist  him  in  a  matter  pertaining  to  the  5 

duty  of  such  officer,  shall  be  punished  by  a  fine  of  not  more  than  four  6 

hundred  dollars  or  by  imprisonment  for  not  more  than  one  year.  7 

1899,  178,  §  7.  1922,  52.  1931,  426,  §  312. 

R.  L.  210,  §33.  1930,  21. 

J^'sf t'ex-^ '°         Section  34.     Whoever  disguises  himself  with  intent  to  obstruct  the  1 

ecut'onof          duc  exccutiou  of  the  law,  or  to  intimidate,  hinder  or  interrupt  an  officer  2 

1809, 123,  §  2.    or  other  person  in  the  lawful  performance  of  his  duty,  or  in  the  exercise  of  3 

a  I  III]  §  19!  his  rights  under  the  constitution  or  laws  of  the  commonwealth,  whether  4 

R.L.2io,\35.  such  intent  is  effected  or  not,  shall  be  punished  by  a  fine  of  not  more  5 

than  five  hundred  dollars  or  by  imprisonment  for  not  more  than  one  year  6 

and  may  if  imprisoned  also  be  bound  to  good  behavior  for  one  year  after  7 

■  the  expiration  of  such  imprisonment.  8 


Unauthorized        SECTION  35.     Whoever,  without  being  dulv  authorized  thereto,  prints,  1 

use  ol  seal  ol                                                                                                               *i            '•           i                       J                         J  o 

city  or  town,      stamps,  cugravcs  or  affixes,  or  causes  to  be  printed,  stamped,  engraved  or  s 

of  officer.^"       affixed  to  any  paper  or  other  article  a  representation  of  the  seal  of  a  town  3 

r1?'205,  §26.  in  the  commonwealth,  with  intent  to  give  to  such  paper  or  article  an  4 

R.  L.  210,  §  36.  Qfp(.ijji  character  which  it  does  not  possess,  or,  without  being  duly  au-  5 

thorized  thereto,  and  with  intent  to  assume  an  official  character  which  6 

he  does  not  possess,  casts,  stamps,  engraves,  makes  or  has  in  his  posses-  7 

sion  a  badge  or  thing  in  the  likeness  of  an  official  badge  of  a  police  officer,  8 

member  of  a  fire  department,  or  other  officer  appointed  by  a  town  in  the  9 

commonwealth,  or  by  any  department  of  such  town,  shall  be  punished  10 

by  a  fine  of  not  more  than  fifty  dollars.  1 1 

and  com°^            SECTION  36.     Whocvcr,  having  knowledge  of  the  commission  of  a  1 

wonv'"^          felony,  takes  money,  or  a  gratuity  or  reward,  or  an  engagement  therefor,  2 

G  I  163  l^o'  "P°"  ^^  agreement  or  understanding,  express  or  implied,  to  compound  3 

p.  s.  205,'  §  2"7.'  or  conceal  such  felony,  or  not  to  prosecute  therefor,  or  not  to  give  evidence  4 

fe  Masi°9i.^^'  thereof,  shall,  if  such  crime  is  punishable  with  death  or  imprisonment  5 

i2A'fien,^557.     in  the  statc  prison  for  life,  be  punished  by  imprisonment  in  the  state  6 

225 Mass. 80.     prison  for  uot  morc  than  five  years  or  in  jail  for  not  more  than  one  \ear;  7 

and  if  such  crime  is  punishable  in  any  other  manner,  by  a  fine  of  not  more  8 

than  five  hundred  dollars  or  by  imprisonment  in  jail  for  not  more  than  9 

two  years.  10 

brfbe"o*r*'''°^         SECTION  37.     A  sheriff,  Constable  or  other  oflSccr  who,  being  authorized  1 

neglecting  his     ^o  scrve  legal  process,  receives  from  a  defendant  or  from  any  other  person  2 

r"|i2|^§2|j   any  money  or  other  valuable  thing  as  a  consideration,  reward  or  induce-  3 

p.  s.  205,"  1 28.'  ment  for  omitting  or  delaving  to  arrest  a  defendant,  or  to  carry  him  before  4 

a  magistrate,  or  for  delaying  to  take  a  person  to  prison,  or  tor  postponmg  o 

the  sale  of  property  under  an  execution,  or  for  omitting  or  delaying  to  6 

perform  any  duty  appertaining  to  his  office,  shall  be  punished  by  a  fine  of  7 

not  more  than  three  hundred  dollars  or  by  imprisonment  for  not  more  8 

than  tliree  months.  ^ 

meg°aHe^°^          SECTION  38.     A  Tccording  officer  who  wilfully  and  corruptly  demands  1 

ieg^is.T?,  §  2.  and  receives  more  than  the  legal  fee  for  an  official  duty  or  service  shall  2 
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3  forfeit  fifty  dollars;  and  any  other  person  who  wilfully  and  corruptly  de-  i795. 4i,  §  e. 

4  mands  and  receives  for  the  performance  of  an  official  duty  or  service,  for  i28'!'§23"'  ^  '^' 

5  which  a  fee  or  compensation  is  allowed  by  law,  more  than  the  legal  fee  a^l.'ies,'  522. 

6  shall  forfeit  thirty  dollars.     Such  penalties  may  be  recovered  by  com-  ^ 


S.  205, 
L.  210, 


29. 
39. 


7  plaint  or  indictment  to  the  use  of  the  county,  or  in  tort  to  the  use  of  any  '  ^J"^^-  ^27 

8  person  who  sues  therefor;    but  such  prosecution  or  action  shall  be  com-  15  Mass.  525. 

9  menced  within  one  year  after  the  offence  was  committed. 

1  Pick.  171.  7  Pick.  279.  201  Mass.  261. 


CHAPTER    269. 

CRIMES  AGAINST  PUBLIC  PEACE. 


Sect. 
1.      Suppression  of  unl.iwful  assembly. 
Penalty  for  refusal  to  assist. 
Neglect  of  mayor  or  other  officer  to 

suppress,  etc. 
Officers  may  quell  unlawful  assembly 

by  force,  etc. 
Armed  force,  if  called  out,  to  obey 

orders  of  governor,  etc. 
Officers,  etc.,  guiltless  if  death  ensues. 
Riotously  destroying  dwelling  house, 

etc. 


2. 
3. 


5. 


6. 
7. 


Sect. 

8.  Liability  of  cities  and  towns,  etc.,  for 

property  destroyed. 

9.  [Repealed.] 

10.  Penalty  for  unlawfully  carrying  dan- 
gerous weapons,  possessing  ma- 
chine gun,  etc. 

lOA.  Sale,  etc.,  of  silencers  for  firearms. 

U.  Posters  on  carrying  concealed 
weapons. 

12.  Manufacturing,  etc.,  slung  shot,  etc. 

13.  False  alarm  of  fire. 


1  Section  1.     If  twelve  or  more  persons,  being  armed  with  clubs  or  suppression  of 

2  other  dangerous  weapons,  or  if  thirty  or  more  persons,  whether  armed  as^emUj-. 

.3  or  not,  are  unla\\-fully,  riotously  or  tumultuously  assembled  in  a  city  or  {rie'ss^u^ '' 

4  town,  the  mayor  and  each  of  the  aldermen  of  such  city,  each  of  the  select-  J^^s!  uo,  §  i. 

5  men  of  such  town,  every  justice  of  the  peace  living  in  any  such  city  or  g  s.  i84!  §  i.' 

6  town  and  the  sheriff  of  the  county  and  his  deputies  shall  go  among  the  R.  l.  211,  §  1. 

7  persons  so  assembled,  or  as  near  to  them  as  may  be  with  safety,  and  235^Mass*449. 

8  in  the  name  of  the  commonwealth  command  all  persons  so  assembled  ii^^'^*^**^' 

9  immediately  and  peaceably  to  disperse;   and  if  they  do  not  thereupon 

10  immediately  and  peaceably  disperse,  each  of  said  magistrates  and  officers 

11  shall  command  the  assistance  of  all  persons  there  present  in  suppressing 

12  such  riot  or  unlawful  assembly  and  arresting  such  persons. 

1  Section  2.     Whoever,  being  present  and  being  so  commanded  to  Penalty  for  re- 

2  assist  in  arresting  such  rioters  or  persons  so  unlawfully  assembled,  or  in  i"!^',  sVtl'' 
.3  suppressing  such  riot  or  unlawful  assembly,  refuses  or  neglects  to  obey  r^|'i29'|2' 

4  such  command,  or,  if  required  by  such  magistrate  or  officer  to  depart  p  |  ]^6' 11' 

5  from  the  place,  refuses  or  neglects  so  to  do,  shall  be  considered  one  of  R  l.2ii,  §2. 

6  the  rioters  or  persons  unlawfully  assembled,  and  may  be  prosecuted  and 

7  punished  accordingly. 


1  Section  3.     A  mayor,   alderman,   selectman,   justice  of  the  peace,  Neglect  of 

2  sheriff  or  deputy  sheriff  who,  having  notice  of  any  such  riotous  or  tu-  offi?eTt°o''s°u'p-" 

3  multuous  and  unlawful  assembly  in  the  city  or  town  where  he  lives,  igsf'flo  52 

4  neglects  or  refuses  immediatelv  to  proceed  to  the  place  of  such  assem-  5  §■  }??•  t  ?■ 

5  bly,  or  as  near  thereto  as  he  can  with  safety,  or  omits  or  neglects  to  P- s.  206.  §3. 

6  exercise  the  authority  conferred  upon  him  by  this  chapter  for  suppress- 
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ing  such  assembly  and  for  arresting  the  offenders,  shall  be  punished 
by  a  fine  of  not  more  than  three  hundred  dollars. 


Officers  may 
quell  unlawful 
assembly  by 
force,  etc. 
1760-1,  17.  §  2. 
1786,  38.  §  3. 
1835.  140,  §  3. 
R.  S.  129,  M. 
G.  S.  164,  §  4. 
P.  S.  206.  §  4. 
R.  L.  211,  §  4. 


Armed  force, 
if  called  out, 
to  obey  orders 
of  governor, 

R.  S.  129,  §  5. 
G.  S.  164,  §  5. 
P.  S.  206,  §  5. 
R.  L.  211,  §  5. 


Section  4.  If  any  persons  who  are  so  riotously  or  unlawfully  as- 
sembled, and  who  have  been  commanded  to  disperse,  as  before  pro- 
vided, refuse  or  neglect  to  disperse  without  unnecessary  delay,  any  two 
of  the  magistrates  or  officers  before  mentioned  may  require  the  aid  of  a 
sufficient  number  of  persons,  in  arms  or  otherwise  as  may  be  necessary, 
and  shall  proceed,  in  such  manner  as  they  deem  expedient,  forthwith 
to  disperse  and  suppress  such  assembly,  and  seize  and  secure  the  persons 
composing  the  same,  so  that  they  may  be  proceeded  with  according  to 
law. 

Section  5.  When  an  armed  force,  called  out  under  chapter  thirty- 
three  to  suppress  a  tumult  or  riot,  or  to  disperse  a  body  of  men  acting 
together  by  force  and  with  intent  to  commit  a  felony,  or  to  offer  violence 
to  persons"^  or  property,  or  with  intent  by  force  or  violence  to  resist  or 
oppose  the  execution  of  the  laws  of  the  commonwealth,  arrives  at  the 
place  of  such  unlawful,  riotous  or  tumultuous  assembly,  its  members  shall 
obey  such  orders  for  suppressing  the  riot  or  tumult,  and  for  dispersing 
and"  arresting  all  persons  who  are  committing  any  of  said  offences,  as 
they  have  received  from  the  governor,  or  a  judge  of  a  court  of  record, 
or  the  sheriff  of  the  county,  and  also  such  orders  as  they  there  receive 
from  any  two  of  the  magistrates  or  officers  before  mentioned. 


G 

7 
8 
9 

1 

2 

3 
4 
5 
6 
7 
8 
9 
10 
11 


Officers,  etc., 
guiltless  if 
death  ensues. 
1750-1.17,  §1. 
1786.38,  §  1. 
1835,  140,  §  3. 
R.  S.  129,  §  6. 
1839,  54,  §  1. 
G.  S.  164,  §  6. 
P.  S.  206,  §  6. 
R.  L.  211,  §  6. 
7  Allen,  541. 


Section  6.  If,  by  reason  of  the  efforts  made  by  any  two  or  more 
of  said  magistrates  or  officers  or  by  their  direction  to  disperse  such  as- 
sembly, or  to  seize  and  secure  the  persons  composing  the  same  who  have 
refused  to  disperse,  though  the  number  remaining  may  be  less  than 
twelve,  any  such  person  or  any  other  person  then  present  is  killed  or 
wounded,  ithe  magistrates  and  officers,  and  all  persons  acting  by  their 
order  or  under  their  direction,  and  all  persons  acting  under  the  two  pre- 
ceding sections,  shall  be  held  guiltless,  and  fully  justified  in  law;  and  if 
any  of  said  magistrates  or  officers,  or  any  person  acting  under  or  by  the 
direction  of  any  of  the  officers  before  mentioned,  is  killed  or  wounded, 
all  persons  so  assembled,  and  all  other  persons  who,  when  commanded 
or  required,  refused  to  aid  and  assist  said  magistrates  or  officers,  shall  12 
be  held  answerable  therefor.  l-J 


3 
4 
5 
6 

7 

8 

9 

10 

11 


Riotously  de- 
stroying dwell- 
ing house,  etc. 
1750-1,  17,  §  3. 
1786,  38,  §  3. 
R.  S.  129,  §  7. 
G.  S.  164,  §  7. 
P.  S.  206.  §  7. 
R.  L.  211,  §  7. 


Section  7.  If  any  of  the  persons  so  unlawfully  assembled  demolishes, 
pulls  down  or  destroys,  or  begins  to  demolish,  pull  down  or  destroy,  a 
dwelling  house  or  other  building,  or  a  ship  or  vessel,  he  shall  be  punished 
by  imprisonment  in  the  state  prison  for  not  more  than  five  years  or  by  a 
fine  of  not  more  than  one  thousand  dollars  and  imprisonment  in  jail  for 
not  more  than  two  years,  and  shall  also  be  liable  in  tort  to  any  person 
for  all  damages  sustained  by  him  thereby. 


Liability  of 
cities  and 
towns,  etc., 
for  property 
destroyed. 
1839,  54, 
§§  2,  3. 


Section  8.     If  property  of  the  value  of  fifty  dollars  or  more  is  de-  1 

stroyed  or  if  property  is  injured  to  that  amount  by  tweh'e  or  more  per-  2 

sons  who  are  riotously  or  tumultuously  assembled,  the  town  within  which  3 

the  property  was  situated  shall,  if  the  owner  of  such  property  uses  all  4 
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5  reasonable  diligence  to  prevent  its  destruction  or  injury,  and  to  procure  g.  s.  igi, 

6  the  conviction  of  the  ott'enders,  \)v  liable  to  indemnify  the  owner  thereof  rI.'206, 

7  in  tort  to  the  amount  of  three  fourths  of  the  value  of  the  property  de-  r^l  211,  §s. 

8  stroyed  or  of  the  amount  of  such  injury  thereto,  and  mav  recover  the  oSc  ,1'""'  Ut- 

„  •  iif>i  11  ■»*-  ~<jo  -Mass,  oo9> 

'J  same  agamst  any  or  all  ot  the  persons  who  destroyed  or  mjured  such 
10  property. 

1      Section  9.    [Repe.aled,  1923,  248,  §  2.] 

1  Section  10.     Whoe-\-er,  except  as  provided  by  law,  carries  on  his  Ponaity  for 

2  person,  or  carries  on  his  person  or  under  his  control  in  a  vehicle,  a  pistol  or  ""'r^ingdan- 

3  revolver,  loaded  or  unloaded,  or  possesses  a  machine  gun  as  defined  in  weapons, 

4  section  one  hundred  and  twentv-one  of  chapter  one  hundred  and  forty,  possessing 

-        -,,         ,  ■      .  ,  .  ■  111,,.  »  machine  gun, 

0  Without  permission  under  section  one  hundred  and  thirty-one  of  chapter  f^^^^  ^^^ 

6  one  hundred  and  forty,  or  whoever  so  carries  any  stiletto,  dagger,  dirk  i«?8. 35o'; 

7  knife,  slung  shot,  metallic  knuckles  or  sawed  off  shotgun,  or  whoever,  1911.548,  §2. 

8  when  arrested  upon  a  warrant  for  an  alleged  crime  or  when  arrested  while  35o!''§§99. 100! 

9  committing  a  crime  or  a  breach  or  disturbance  of  the  public  peace,  is  Xmi'.  Ifi.  \  \'. 

10  armed  with,  or  has  on  his  person,  or  has  on  his  person  or  under  his  control  osfilSs'  Isl' 

11  in  a  vehicle,  a  billy  or  dangerous  weapon  other  than  those  herein  men-  " 

12  tioned,  shall  be  punished  by  imprisonment  for  not  less  than  six  months  nor 

13  more  than  two  and  one  half  years  in  a  jail  or  house  of  correction  or  for 

14  not  less  than  two  and  one  half  years  nor  more  than  five  years  in  the  state 
1.5  prison,  and  upon  conviction  the  pistol  or  other  article  shall  be  confiscated 

16  by  the  commonwealth.    The  pistol  or  article  so  confiscated  shall,  by  the 

17  authority  of  the  T\Titten  order  of  the  court  or  trial  justice,  be  forwarded 

15  by  common  carrier  to  the  commissioner  of  public  safety,  who,  upon 

19  receipt  of  the  same,  shall  notify  said  court  or  justice  thereof.    Said  com- 

20  missioner  may  sell  or  destroy  the  same,  and,  in  case  of  a  sale,  after  paying 

21  the  cost  of  forwarding  the  article,  shall  pay  over  the  net  proceeds  to  the 

22  commonwealth. 

1  Section  lOA.     Whoever  sells  or  keeps  for  sale,  or  oiTers,  or  gives  or  saie.  etc.. 

2  disposes_  of,  or  uses,  any  instrument,  attachment,  weapon  or  appliance  t'o/firearms. 

3  for  causing  the  firing  of  any  gun,  re\'olver,  pistol  or  other  firearm  to  be  '^-'''  '^^• 

4  silent  or  intended  to  lessen  or  muffle  the  noise  of  the  firing  of  any  gun, 

5  revolver,  pistol  or  other  firearm  shall  be  punished  by  imprisonment  for  not 

6  more  than  Sac  \ears  in  the  state  prison  or  for  not  more  than  two  and  one 

7  half  years  in  a  jail  or  house  of  correction. 


on 


1  Section  11.     The  state  secretary  shall,  from  time  to  time,  cause  to  be  Posters 

2  printed,  in  English  and  in  such  other  languages  as  he  may  deem  neces-  cSn'Sd 

3  sary  and  in  large  letters  so  as  to  be  easily  read,  for  use  as  a  poster,  section  rgTragi. 

4  one  hundred  and  thirty-one  of  chapter  one  hundred  and  forty  and  sec- 

5  tion  ten  of  this  chapter.    Sufficient  copies  of  the  said  poster  shall  be  sent 

6  to  the  clerks  of  all  towns,  for  their  use  as  herein  provided,  and  shall  be 

7  posted  under  the  direction  of  the  town  clerks  in  such  places  as  they  may 

8  select,  and  in  such  numi)ers,  according  to  the  population  of  the  town,  as 

9  its  clerk  may  deem  expedient.    The  cost  of  preparing  and  printing  the 

10  posters  and  of  distributing  them  to  the  various  towns  shall  be  paid  by 

11  the  commonwealth,  and  the  cost  of  placing  and  affixing  them  in  each 

12  town  shall  be  paid  by  that  tovax. 
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ac*"siuSg"'°^"  Section  12.  Whoever  manufactures  or  causes  to  be  manufactured, 
1850  m  §  2  o^  s^lls  o^  exposes  for  sale,  an  instrument  or  weapon  of  the  kind  usually 
ps'>06'lu'  k"own  as  slung  shot,  sword  cane,  pistol  cane,  bludgeon,  blackjack,  or 
R.  L.  211,  §  id.  metallic  knuckles,  shall  be  punished  by  a  fine  of  not  less  than  fifty  nor 
'  more  than  two  hundred  dollars  or  by  imprisonment  for  not  more  than  six 
months. 


Section  13.    Whoever,  without  reasonable  cause,  by  outcry  or  the 


False  alarm 
of  fire. 

G%'  ill'  1 13  ringing  of  bells,  or  otherwise,  makes  or  circulates  or  causes  to  be  made 
fs97'  385  ^  ^^'  °^  circulated  a  false  alarm  of  fire  shall  be  punished  by  a  fine  of  not  more 
R.  L.  211,  §  12.  than  one  hundred  dollars  or  by  imprisonment  for  not  more  than  six 
months. 


CHAPTER    270 


CRIMES  AGAINST  PUBLIC  HEALTH. 


Sect. 

1.  Adulteration  of  liquor  used  for  drink. 

2.  Sale  of  poison. 

2.\.  Distribution,  etc.,  of  certain  danger- 
ous caustic  or  corrosive  substances 
for  household  use. 

3.  Distribution,  etc.,  of  harmful  or  inju- 

rious medicines,  etc.,  prohibited. 

4.  Having  with  intent  to  sell  and  selling, 

etc.,  food  or  drink  containing  wood 
alcohol,  etc. 

6.  Sale  or  delivery  of  liquor,  etc.,  to 
patients  in  certain  hospitals  for- 
bidden, etc. 

6.  Sale  of  cigarettes,  etc.,  to  certain 
minors  prohibited,  etc. 


Sect. 

7.  Posting  of  notice  as  to  sale  of  ciga- 

rettes, etc.,  to  minors,  and  unlawful 
removal  thereof. 

8.  Sale  of  candy  containing  alcohol. 

9.  Feeding  of  garbage  to  animals. 

10.  Sale  of  articles  containing  arsenic. 

11.  Samples  for  analysis. 

12.  Sale  of  textiles  containing  arsenic. 

13.  Refusal  of  water  supply. 

14.  Expectoration      in      certain      public 

places. 

15.  Arrest  without  warrant. 


Adulteration 
of  liquor  used 
for  drink. 
1855,  356. 
G.  S.  166,  §  4. 
P.  S.  208,  §  4. 
R.  L.  213,  §  1. 


Section  1.     Whoever,    for    the    purpose    of    sale,    adulterates    any  1 

liquor  used  or  intended  for  drink  with  Indian  cockle,  vitriol,  grains  of  2 

paradise,   opium,   alum,   cochineal,   capsicum,   copperas,   laurel   water,  3 

logwood,  Brazil  wood,  sugar  of  lead  or  any  other  substance  poisonous  4 

or  injurious  to  health,  and  whoever  knowingly  sells  any  such  liquor  so  5 

adulterated,  shall  be  punished  by  imprisonment  in  the  state  prison  for  6 

not  more  than  three  years;    and  the  articles  so  adulterated  shall  be  7 

forfeited.  8 


Sale  of 

poison. 

1857,  280. 

G.  S.  166, 

S7. 

P.  S.  208, 

§6. 

1887.  .38. 

1888.  209. 

1896.  397, 

§  20. 

1898.  192. 

R  L.  213. 

§2. 

1912,  263. 

1913,  585. 

1916,  78. 

Section  2.     Whoever  sells  arsenic  (arsenious  acid),  atropia  or  any  1 

of  its  salts,  chloral  hydrate,  chloroform,  cotton  root  or  its  fluid  extract,  2 

corrosive  sublimate,  cyanide  of  potassium,   Donovan's  solution,  ergot  3 

or  its  fluid  extract.  Fowler's  solution,  oil  of  pennyroyal,  oil  of  savin,  4 

oil  of  tansy,  Paris  green,  Parson's  vermin  exterminator,  phosphorus,  5 

prussic  acid,  "rough  on  rats",  strychnia  or  any  of  its  salts,  tartar  emetic,  6 

tincture  of  aconite,  tincture  of  belladonna,  tincture  of  digitalis,  tine-  7 

ture  of  nux  vomica,  tincture  of  veratrum  viride,  compounds  of  fluorine,  8 

or  carbolic  acid,  without  the  written  prescription  of  a  physician,  shall  9 

affix  to  the  bottle,  box  or  wrapper  containing  the  article  sold  a  label  10 

of  red  paper  upon  which  shall  be  printed  in  large  black  letters  the  name  11 
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12  and  place  of  business  of  the  vendor  and  the  words  "POISON"  and 
1.3  "ANTIDOTE",  and  the  label  shall  also  contain  the  name  of  an  antidote, 
14  if  any,  for  the  poison  sold.  He  shall  also  keep  a  record  of  the  name  and 
1.5  quantity  of  the  article  sold  and  of  the  name  and  residence  of  the  person 
1()  or  persons  to  whom  it  was  delivered,  which  shall  be  made  before  the 

17  article  is  delivered,  and  shall  be  open  to  inspection  by  the  officers  of 

18  the  state  police  and  by  the  police  authorities  and  officers  of  towns. 

19  Whoever  neglects  to  affix  such  label  to  such  bottle,  box  or  wrapper  be- 

20  fore  delivery  tliereof  to  the  purchaser,  or  whoe\'er  neglects  to  keep  or 

21  refuses  to  show  to  said  officers  such  record,  or  whoever  purchases  any 

22  of  said  poisons  and  gives  a  false  or  fictitious  name  to  the  vendor  shall 

23  be  punished  by  a  fine  of  not  more  than  fifty  dollars.    This  section  shall 

24  not  apply  to  sales  made  by  wholesale  dealers  or  manufacturing  chemists 
2.J  to  retail  dealers;   or  to  a  general  merchant  who  sells  Paris  green,  London 

26  purple  or  other  arsenical  poisons  in  unbroken  packages  containing  not 

27  less  than  one  quarter  of  a  pound,  for  the  sole  purpose  of  destroying  po- 

28  tato  bugs  or  other  insects  upon  plants,  vines  or  trees,  except  that  he  shall 

29  record  each  sale  and  label  each  package  sold  as  above  provided;    or  to 

30  sales  of  compounds  containing  not  more  than  fifty  per  cent  of  sodium 

31  fluoride  intended  solely  for  the  destruction  of  roaches,  ants  or  other 

32  household  insects,  when  sold  in  sealed  metal  packages  containing  not 

33  less  than  one  fourth  of  a  pound,  plainly  labelled  in  such  a  manner  as  to 

34  show  the  purposes  for  which  the  preparation  was  intended. 

1  Section  2A.     No  person  shall  sell,  exchange,  deliver  or  have  in  his  Distribution, 

2  possession  with  intent  to  sell,  exchange  or  deliver  any  dangerous  caustic  d'an'gero'ifs"^"' 

3  or  corrosive  substance  designed  for  household  use  unless  there  is  affixed  cOTraWe'^sub- 

4  to  the  bottle,  box,  wrapper  or  other  container  containing  such  substance  ftancea  for 

r  ■  1  -1       1       -I  1      1    1     1  P  ■  I  .    .  »  household  uae. 

5  a  conspicuous  and  easily  legible  label  conforming  to  the  provisions  of  i927, 224,  §  1. 

6  federal  law  regulating  the  distribution  and  sale  thereof  in  interstate  and 

7  foreign  commerce. 

8  In  this  section,  unless  the  context  or  subject  matter  otherwise  requires, 

9  the  term  "dangerous  caustic  or  corrosive  substance"  means:  hydrochloric 

10  acid  and  any  preparation  containing  free  or  chemically  unneutralized 

11  hydrochloric  acid  in  a  concentration  of  ten  per  centum  or  more;    sul- 

12  phuric  acid  and  any  preparation  containing  free  or  chemically  unneutral- 

13  ized  sulphuric  acid  in  a  concentration  of  ten  per  centum  or  more;   nitric 

14  acid  or  any  preparation  containing  free  or  chemically  unneutralized  nitric 

15  acid  in  a  concentration  of  five  per  centum  or  more;   carbolic  acid,  other- 

16  wise  known  as  phenol,  and  any  preparation  containing  carbolic  acid  in  a 

17  concentration  of  five  per  centum  or  more;   oxalic  acid  and  any  prepara- 

18  tion  containing  free  or  chemically  unneutralized  o.xalic  acid  in  a  concen- 

19  tration  of  ten  per  centum  or  more;  any  salt  of  oxalic  acid  and  any  prepa- 

20  ration  containing  any  such  salt  in  a  concentration  of  ten  per  centum  or 

21  more;    acetic  acid  or  any  preparation  containing  free  or  chemically  un- 

22  neutralized  acetic  acid  in  a  concentration  of  twenty  per  centum  or  more; 

23  h.\']:)ochlorous  acid,  either  free  or  combined,  and  any  preparation  con- 

24  taining  the  same  in  a  concentration  so  as  to  yield  ten  per  centum  or  more 

25  by  weight  of  available  chlorine,   excluding  calx  chlorinata,   bleaching 

26  powder,  and  chloride  of  lime;  potassium  hydroxide  and  any  preparation 

27  containing  free  or  chemically  unneutralized  potassium  hydroxide,  includ- 

28  ing  caustic  potash  and  Vienna  paste,  in  a  concentration  of  ten  per  centum 

29  or  more;    sodium  hydroxide  and  any  preparation  containing  free  or 

30  chemically  unneutralized  sodium  hydroxide,  including  caustic  soda  and 
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lye,  in  a  concentration  of  ten  per  centum  or  more;  silver  nitrate,  some-  31 
times  known  as  lunar  caustic,  and  any  preparation  containing  silver  32 
nitrate  in  a  concentration  of  five  per  centum  or  more;  and  ammonia  33 
water  and  any  preparation  yielding  free  or  chemically  uncombined  34 
ammonia  including  ammonium  hydroxide  in  a  concentration  of  five  per  35 
centum  or  more.  _  36 

Any  person  violating  any  provision  of  this  section  shall  be  punished  by  37 
a  fine  of  not  more  than  fifty  dollars;  but  no  person  shall  be  prosecuted  38 
hereunder  if  the  substance  is  marked  as  it  was  when  purchased  by  him  39 
and  he  can  establish  a  guaranty  signed  by  the  wholesaler,  jobber  or  40 
manufacturer  from  whom  he  purchased  such  substance,  to  the  effect  that  41 
the  same  is  correctly  marked  as  required  by  this  section,  designating  it.  42 
Such  guaranty,  to  afford  protection,  shall  contain  the  names  and  ad-  43 
dresses  of  the  parties  making  the  sale  of  such  substances  to  such  person.  44 

Products  for  household  cleaning  and  washing  purposes  subject  to  this  45 
section,  it  labelled  in  accordance  therewith,  may  be  sold,  offered  for  sale,  46 
held  for  sale  and  distributed  in  this  commonwealth  by  any  dealer,  whole-  47 
sale  or  retail.  ^^ 


Distribution, 
etc.,  of  harmful 
or  injurious 
medicines,  etc., 
prohibited. 
1907,  180. 


Section  3.  Whoever  distributes,  delivers  or  gives  away  in  any 
public  way  or  from  house  to  house  or  place  to  place,  any  bottle,  box, 
envelope  or  package  containing  any  liciuid,  medicine,  pill,  powder,  tablet 
or  other  article  composed  of  any  drug,  poison  or  other  ingredient  or 
substance  which  may  be  in  any  way  injurious  or  harmful  to  any  person 
who  may  taste,  eat,  drink  or  otherwise  use  the  same,  shall  be  punished 
by  a  fine  of  not  less  than  fifty  nor  more  than  one  hundred  dollars. 


1 
2 
3 
4 
5 
6 
7 


Having  with 
intent  to  sell 
and  selling, 
etc.,  food  or 
drink  con- 
taining wood 
alcohol,  etc. 
1905,  220,  §  2. 
1910,  541, 
§§2,3. 
1929,  299. 


Section  4.  Whoever,  himself,  or  by  his  servant  or  agent,  or  as  the 
servant  or  agent  of  another,  sells  or  exchanges,  or  has  in  his  possession 
with  intent  to  sell  or  exchange,  or  knowingly  delivers  or  has  in  his  pos- 
session with  intent  to  deliver,  any  article  of  food  or  drink,  or  any  drug 
intended  for  internal  use,  containing  any  wood  alcohol,  otherwise  known 
as  methyl  alcohol,  either  crude  or  refined,  under  or  by  whatever  name  or 
trade  mark  the  same  may  be  called  or  known,  shall  be  punished  by  a 
fine  of  not  more  than  five  thousand  dollars  or  by  imprisonment  in  a  jail 
or  house  of  correction  for  not  more  than  two  and  one  half  years  or  in 
the  state  prison  for  not  more  than  five  years,  or  by  both  such  fine  and 
imprisonment. 


1 
2 

3 
4 
5 
6 
7 
8 
9 
10 
11 


Sale  or 
delivery  of 
liquor,  etc., 
to  patients 
in  certain 
hospitals  for- 
bidden, etc. 
1911,  30. 


Section  5.  Whoever,  except  under  the  direction  of  a  physician, 
gives,  sells  or  delivers  spirituous  or  intoxicating  liquor  or  a  narcotic  drug 
to  a  patient  in  any  hospital  who  is  suffering  from  inebriety  or  from  the 
effect  of  inebriety,  or  from  excessive  use  of  narcotic  drugs  or  from  the 
effect  of  such  use,  and  whoever  has  in  his  possession  within  the  pre- 
cincts of  any  hospital  any  such  liquor  or  drug  with  intent  to  convey  or 
deliver  it  to  any  such  patient,  except  under  direction  as  aforesaid,  shall 
be  punished  by  a  fine  of  not  more  than  fifty  dollars  or  by  imprisonment 
for  not  more  than  two  months. 


Sale  of 
cigarettes, 
etc.,  to  cer- 
tain minors 
prohibited,  etc. 
1886,  72. 
1901,  373. 


Section  6.  Whoever  sells  a  cigarette  to  a  person  under  eighteen,  or 
whoever  sells  snuff  or  tobacco  in  any  of  its  forms  to  any  person  under 
sixteen,  or,  not  being  his  parent  or  guardian,  gives  a  cigarette  to  a  person 
under  eighteen,  or  gives  snuff'  or  tobacco  in  any  of  its  forms  to  any 
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5  person  under  sixteen,  shall  be  punished  by  a  fine  of  not  more  than  fifty  R  l.  213,  §  3. 

6  dollars.    A  copy  of  this  section  printed  in  letters  not  less  in  size  than  5§i,'3. 

7  eighteen  point  capitals,  boldface,  shall  be  prepared  by  the  department 

8  of  public  health  and  delivered  without  charge  to  towns  applying  therefor. 


unlawful  re- 
moval thereof. 


1  Section  7.     A  copy  of  the   preceding  section   printed   as  therein  Posting  of 

2  specified  shall  be  posted  conspicuously  by  the  owner  or  person  in  charge  sale  of  ctga- 

3  thereof  in  the  shop  or  other  place  used  to  sell  cigarettes  at  retail,  and  mi'nor'3rand'° 

4  whoever  violates  this  provision  shall  be  punished  by  a  fine  of  not  more 

5  than  fifty  dollars.    Any  person  unlawfully  removing  a  copy  so  posted  ij^f'l*^ 

6  while  said  premises  are  used  for  the  sale  of  cigarettes  shall  be  punished 

7  by  a  fine  of  ten  dollars. 

1  Section  8.     Wlioever  sells  to  a  person  any  candy  enclosing  or  con-  saie  of  candy 

2  taining  liquid  or  syrup  having  more  than  one  per  cent  of  alcohol  shall  aicoh™°* 

3  be  punished  by  a  fine  of  not  more  than  one  hundred  dollars. 

1891,  333.  R.  L.  213,  §  4.  1913,  647. 

1  Section  9.     Whoever  knowingly  feeds  or  has  in  his  possession  with  Feeding  of 

2  intent  to  feed  to  a  milch  cow  any  garbage,  refuse  or  offal  collected  by  a  Ininfals  *° 

3  town,  or  by  any  person  having  autliority  therefrom,  shall  be  punished  }|||;  lis; 

4  by  a  fine  of  not  more  than  one  hundred  dollars  or  by  imprisonment  for  ^  ^  ^'^'  ^  ^ 

5  not  more  than  two  months;  and  whoever  knowingly  feeds  or  has  in  his 

6  possession  with  intent  to  feed  to  any  food  animal,  except  swine,  any 

7  garbage,  refuse  or  offal  collected  by  a  city  of  more  than  tiiirty  thousand 

8  inhabitants  shall  be  punished  by  a  fine  of  not  more  than  fifty  dollars  or 

9  by  imprisonment  for  not  more  than  one  month. 

1  Section  10.     Whoever,  himself,  or  by  his  agent  or  servant,  or  as  the  saie  of 

2  agent  or  servant  of   another,    manufactures,    sells   or  exchanges,    or  ?ai'i'ingar°sTnic. 

3  has  in  his  custody  or  possession  with  intent  to  sell  or  exchange,  or  ^^t  lit'.  1 6. 

4  exposes  or  offers  for  sale  or  exchange,  any  toys  or  confectionery,  con- 

5  taining  or  coated  wholly  or  in  part  with  arsenic,  shall  be  punished  by 

6  a  fine  of  not  less  than  fifty  nor  more  than  one  hundred  dollars. 

1  Section  11.     WTioever  offers  or  exposes  for  sale  or  exchange  any  samples  for 

2  paper,  fabric  or  other  article  shall  furnish  a  sample  thereof  sufficient  1891^374,  §  3. 

3  to  ascertain  by  analysis  the  existence  of  arsenic  therein,  if  such  sample  fgu.  I9I;  |  [; 

4  can  be  obtained  without  damage  to  the  remaining  portion,  to  any  in-  ^^^^'  ^^-  ^  ^^■ 

5  spector,  chemist  or  other  agent  or  officer  of  the  department  of  public 

6  health  who  applies  therefor  and  tenders  the  value  thereof;    and  for  a 

7  violation  of  this  section  shall  be  punished  as  provided  in  the  preceding 

8  section. 


1  Section  12.    Whoever,  "himself,  or  by  his  agent  or  servant,  manu-  saieoftex- 

2  factures,  sells  or  exchanges,  or  has  in  his  custody  or  possession  with  arsenlc"'^"""^ 

3  intent  to  sell  or  exchange,  any  woven  fabric  or  paper  containing  arsenic  J90?;  ill'. 

4  in  any  form,  or  any  article  of  dress  or  household  use  composed  wholly  fg^\-  |J|'  |  f 

5  or  in  part  of  such  woven  fabric  or  paper,  shall  be  punished  by  a  fine  of  isisi  3do'.  5  96. 

6  not  less  than  fifty  nor  more  than  two  hundred  dollars;   but  this  section 

7  shall  not  apply  to  articles  intended  for  the  destruction  of  insects,  having 

8  the  word  "POISON"  plainly  printed  in  uncondensed  gothic  letters  not 

9  less  than  one  inch  long  on  both  sides  of  each  sheet  and  square  foot  of 
10  the  fabric,  or  to  dress  goods  or  articles  of  dress  containing  not  more  than 
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one  one-hundredth  grain,  or  to  other  materials  or  articles  containing  not  11 
more  than  one  tenth  grain  of  arsenic  for  each  square  yard  of  the  material.  12 
The  department  of  public  health  shall  make  all  necessary  investiga-  13 
tions  as  to  the  existence  of  arsenic  in  the  aforesaid  articles  and  materials,  14 
employ  Inspectors  and  chemists,  and  adopt  such  measures  as  are  necessary  15 
to  enforce  this  section.  16 


Reflisal  of 
water  supply. 
1898.  168. 
R.  L.  213,  5  10. 
171  Mass.  329. 


Section  1.3.  A  corporation  engaged  in  selling  or  distributing  water, 
which  refuses  or  neglects  to  furnish  or  supply  water  to  or  for  any  build- 
ing or  premises  for  the  reason  that  a  water  bill  remains  unpaid  by  a  pre- 
vious owner  or  occupant  of  said  building  or  premises  shall,  unless  the 
person  applying  for  water  is  in  arrears  to  such  corporation  for  water 
previously  furnished  to  or  for  any  building  or  premises,  be  punished  by 
a  fine  of  not  less  than  ten  nor  more  than  twenty  dollars. 


Expectoration 
in  certain 
public  places. 

1906,  165. 

1907,  410. 

1908,  150. 


Arrest  with- 
out warrant. 
1907,  410,  §  2. 


Section  14.     Whoever  expectorates  or  spits  upon  any  public  side-  1 

walk,  or  upon  any  place  used  exclusively  or  principally  by  pedestrians,  2 

or,  except  in  receptacles  provided  for  the  purpose,  in  or  upon  any  part  3 

of  any  city  or  town  hall,  any  court  house  or  court  room,  any  public  4 

library  or  museum,  any  church  or  theatre,  any  lecture  or  music  hall,  5 

any  mill  or  factory,  any  hall  of  any  tenement  building  occupied  by  five  6 

or  more  families,  any  school  building,  any  ferry  boat  or  steamboat,  7 

any  railroad  car  or  ele\-ated  railroad  car,  except  a  smoking  car,  any  8 

street  railway  car,  any  railroad  or  railway  station  or  waiting  room,  or  9 

on  any  track,  platform  or  sidewalk  connected  therewith,  and  included  10 

within  the  limits  thereof,  shall  be  punished  by  a  fine  of  not  more  than  11 

twenty  dollars.  12 


Section  1.5.  Any  person  detected  in  the  act  of  violating  the  preceding 
section  may,  if  his  name  is  unknown  to  the  officer,  be  arrested  without  a 
warrant  by  any  officer  authorized  to  serve  criminal  process  in  the  place 
where  the  offence  is  committed  and  kept  in  custody  until  he  can  be  taken 
before  a  court  having  jurisdiction  of  such  offence. 


CHAPTER    271. 

CRIMES  AGAINST  PUBLIC   POLICY. 


Sect. 
1.      Penalty  for  winning,  etc.,  money  by 
gaming. 

Gaming  in  public  conveyance,  etc. 

Penalty  on  innholders,  etc.,  for  keep- 
ing, etc.,  implements  for  gaming. 

Gaming  in  such  places,  and  in  places 
licensed  for  bowling  alleys,  etc. 

Keeping  common  gaming  house,  etc. 

Gaming  at  cattle  shows,  musters,  etc. 

Setting  up  or  promoting  lotterj',  gift, 
etc. 

Permitting  lottery,  etc.,  to  be  set  up, 
etc.,  in  a  house,  etc. 


2. 
3. 


5. 
6. 

7. 


Sect. 


10. 
11. 

12. 

13. 

14. 
15. 
16. 
17. 


Selling  lottery  ticket,  share,  etc.,  or 

aiding  therein. 
Second  convnction. 
Advertising  lottery  ticket. 
Making  or  selling  ticket  in  a  fictitious 

lottery. 
Tickets,   etc.,   sold  or  offered  prima 

facie  false,  etc. 
Prizes,  etc.,  forfeited. 
Aiding  in  setting  up  foreign  lottery. 
Selling  ticket  in  such  lottery,  etc. 
Penalty  for  buying  and  selling  pools 

or  registering  bets. 
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18. 
19. 

20. 

21. 

22. 

22A. 
23. 


24. 

25. 
26. 

27. 

28. 
29. 
30. 


Policy  lotteries  and  shops  prohibited. 

Printing,  etc.,  of  tickets  prima  facie 
evidence. 

Lottery,  etc.,  tickets  nuisances.  Pos- 
session prima  facie  evidence. 

Prima  facie  evidence  of  race,  etc. 

Penalty  for  delivery,  etc.,  of  certain 
letters,  etc. 

Charity  whists,  etc. 

Common  gaming  houses,  etc.,  to  be 
entered  and  certain  persons  ar- 
rested. 

Exemption  from  penalties  of  chap- 
ter. 

Obstructions  in  gaming  houses. 

Penalty  for  subsequent  obstruction. 

Judicial  notice  of  lotteries,  and  prima 
facie  evidence. 

Plea  of  misnomer,  how  received. 

Gift  enterprises  prohibited. 

Sale,  etc.,  of  trading  stamps,  etc., 
prohibited. 


.Sect. 

31.  Racing,  etc.,  for  wager,  etc. 

32.  Horses  driven  for  a  premium  or  purse. 

Disguise. 

33.  Location   and   regulation   of   trotting 

parks. 

34.  Unlawful   race   ground   deemed   nui- 

sance.    Pen.alty. 

35.  Certain  words  and  phrases  defined  as 

applied  to  bucket  shops. 

36.  Penalty  for  keeping  a  bucket  shop, 

and   jurisdiction   to   dissolve   such 
corporation. 

37.  Penalty  for  communicating,  etc.,  to 

make  prohibited  contracts. 

38.  Written  statement  to  be  furnished  in 

certain  cases. 

39.  Illegal  gratuity,  etc.,  and  penalty. 

40.  Employment,  discharge,  etc.,  by  pub- 

lic service  corporations  restricted. 

41.  Certain  offices  excepted  from  the  pre- 

ceding section. 

42.  Betting,  etc.,  on  boxing  match,  etc. 


1  Section  1 .     ^Yhoeve^,  on  a  prosecution  commenced  within  eighteen  Penalty  for 

2  months  after  the  commission  of  the  crime,  is  convicted  of  winning  at  moMyl3y'°" 

3  one  time  or  sitting,  by  gaming  or  betting  on  the  sides  or  hands  of  those  a""!?,  §  2; 

4  gaming,  money  or  goods  to  the  value  of  five  dollars  or  more,  and  of  receiv-  f^g|  \g  ^  3 

5  ing  the  same  or  security  therefor,  shall  forfeit  double  the  value  of  such  S  i  i?'  |  J*- 

0  money  or  goods. 

p.  S.  99,  §3.  R.  L  214.  §  1.  272  Mass.  113. 

1  Section  2.     Whoever,  in  a  public  conveyance  or  public  place,  or  in  Gaming  in 

2  a  private  place  upon  which  he  is  trespassing,  plays  at  cards,  dice  or  any  ?eyince°etc. 

3  other  game  for  money  or  other  property,  or  bets  on  the  sides  or  hands  of  f?f'9|~5  4 

4  those  playing,  shall  forfeit  not  more  than  fifty  dollars  or  be  imprisoned  R  l  214.  §2. 

5  for  not  more  than  three  months;    and  whoever  sets  up  or  permits  such  1913!  370! 

6  a  game  shall  be  punished  by  a  fine  of  not  less  than  fifty  nor  more  than  §  456.     ' 

7  one  hundred  dollars  or  by  imprisonment  for  not  less  than  three  nor  more  !92o;  2. 

8  than  twelve  months.    If  discovered  in  the  act,  he  may  be  arrested  without 

9  a  warrant  by  a  sheriff,  deputy  sheriff,  constable  or  any  officer  qualified  to 

10  serve  criminal  process,  and  held  in  custody,  in  jail  or  otherwise,  for  not 

11  more  than  twenty-four  hours,  Sunday  and  legal  holidays  excepted,  until 

12  complaint  may  be  made  against  him  for  such  offence. 


1  Section  3.     Every  innholder,  common  victualler  or  person  keeping 

2  or  suffering  to  be  kept  in  any  place  occupied  by  him  implements  such 

3  as  are  used  in  gaming,  in  order  that  the  same  may  for  hire,  gain  or  reward 

4  be  used  for  amusement,  who  suffers  implements  of  such  kind  to  be  used 

5  upon  any  part  of  such  premi.scs  for  gaming  for  money  or  other  property, 

6  or  who  suffers  a  person  to  play  at  an  unlawful  game  or  sport  therein,  shall 

7  for  the  first  offence  forfeit  not  more  than  one  hundred  dollars  or  be  im- 

8  prisoned  for  not  more  than  three  months;   and  for  a  subsequent  offence 

9  shall  be  imprisoned  for  not  more  than  one  year.    In  either  case  he  shall 

10  further  recognize  with  sufficient  sureties  in  a  reasonable  sum  for  his 

11  good  behavior,  and  especially  that  he  will  not  be  guilty  of  any  offence 

12  against  any  of  the  provisions  of  sections  one  to  si.x,  inclusive,  for  three 

13  years  from  the  date  of  the  recognizance. 

8  Met.  232.  9  Met.  572.  3  Gush.  279.  12  Gush.  501. 


Penalty  on 
innhuiders, 
etc.,  for 
keeping,  etc., 
implements 
for  gaming. 
C.  L.  57.  §  2. 
1692-3,  20.  §  3. 
1786,  68,  §  5. 
1798,  20, 
§§1,2. 

1832,  166.  §  11. 
R.  S.  47,  §9; 
50,  §§  16,  17. 
1845,  211. 
1S53,  399. 
1854,  4.50. 
G.  .S.  85,  §  5. 
P.  S.  99.  §  6. 
R.  L.  214.  §3- 
3  Met.  130. 
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Gaming  in 
such  places, 
and  in  places 
licensed  for 
bowling  alleys, 
etc. 

C.  L.  57,  §  2. 
1692-3.  20,  8  3. 
1785,  58,  §  5. 
1798,20.  §3. 
1832, 166,  §11- 
R.  S.  47,  §  10; 
50.  §  18. 


Section  4.  Whoever,  in  any  place  mentioned  in  the  preceding 
section,  for  the  purpose  of  gaming  for  money  or  otiier  property,  uses  or 
takes  part  in  using  a  billiard  table,  bowling  alley  or  other  implement  of 
gaming,  or  there  plays  at  an  unlawful  game  or  sport,  or,  for  the  purpose 
of  such  gaming,  uses  or  takes  part  in  using  a  billiard  table  or  bowling  alley 
kept  by  a  person  licensed  under  chapter  one  hundred  and  forty,  shall  for- 
feit not  more  than  fifty  dollars. 

G.  S.  85,  §  6.  P.  S.  99,  §  7.  R.  L.  214,  §  4. 


Keeping  com- 
mon gaming 
house,  etc. 
1798,  20,  §  2. 
1832,  166,  §  11, 
R.  S.  50,  §  17. 
1848,  315. 
1857,  194, 
§§  1,4. 
G.  S.  85, 
§§7,8. 

1869,  364,  §  1. 
P.  S.  99, 
§5  9,  10. 
1887,  448,  §  2. 
1895,  419,  §  9. 


Whoever  keeps  or  assists  in  keeping  a  common  gaming  1 

house,  or  building  or  place  occupied,  used  or  kept  for  the  purposes  2 

described  in  section  twenty-three,  or  is  found   playing  or  present  as  3 

provided  in  said  section,  or  commonly  keeps  or  suffers  to  be  kept,  in  a  4 

building  or  place  actually  used  and  occupied  by  him,  tables  or  other  5 

apparatus  for  the  purpose  of  playing  at  an  unlawful  game  or  .sport  for  6 

money  or  any  other  valuable  thing,  shall  be  punished  by  a  fine  of  not  7 

more  than  fifty  dollars  or  by  imprisonment  for  not  more  than  three  8 

months.  9 


R.  L.  214.  §5. 
7  Allen,  304. 
141  Mass.  106. 


160  Mass.  310. 

161  Mass.  281. 
165  Mass.  40. 


166  Mass.  370. 
193  Mass.  383. 


Gaming  at 

cattle  shows, 

musters,  etc. 

1853. 

27. 

G.  S. 

85,  §  9. 

1861. 

127,  §  2. 

P.  S. 

99.  §  11. 

R.  L. 

214,  §  6. 

Section  6.     Whoever,  during  or  within  twelve  hours  of  the  time  of  1 

holding  a  cattle  show,  military  muster  or  public  gathering,  within  one  2 

mile  of  the  place  thereof,  practices  or  engages  in  any  gambling  or  un-  3 

lawful  game,  shall  forfeit  not  more  than  twenty  dollars.    If  discovered  in  4 

the  act,  he  may  be  arrested  without  a  warrant  by  any  sheriff,  deputy  5 

sheriff,  constable  or  any  officer  cjualified  to  serve  criminal  process,  and  6 

held  in  custody,  in  jail  or  otherwise,  for  not  more  than  twenty-four  hours,  7 

Sunday  and  legal  holidays  excepted,  until  a  complaint  may  be  made  8 

against  him  for  such  offence.  9 


§1. 


Setting  up 
or  promoting 
lottery,  gift, 
etc. 

1719-20,  8, 
§§1.2. 
1732-3.  14, 
1785,  24, 
§§1.2. 
1800,  57,  §  1. 
1817,  191,  §  1. 
1822,  90. 
1825,  184,  §  1. 
1833,  148,  §  1. 
R.  S.  132,  §  1. 
1856.  121,  §  1. 
G.  S.  167,  §  1. 
P.  S.  209,  §  1. 
1895,419,  §  13. 
R.  L.  214,  §7. 

1918.  257, 
§457. 

1919,  5. 


Section  7.  Whoever  sets  up  or  promotes  a  lottery  for  money  or  1 
other  property  of  value,  or  by  way  of  lottery  disposes  of  any  property  2 
of  value,  or  under  the  pretext  of  a  sale,  gift  or  delivery  of  other  property  3 
or  of  any  right,  privilege  or  thing  whatever  disposes  of  or  offers  or  4 
attempts  to  dispose  of  any  property,  with  intent  to  make  the  disposal  5 
thereof  dependent  upon  or  connected  with  chance  by  lot,  dice,  num-  6 
bers,  game,  hazard  or  other  gambling  device,  whereby  such  chance  or  7 
device  is  made  an  additional  inducement  to  the  disposal  or  sale  of  said  8 
property,  and  whoever  aids  either  by  printing  or  writing,  or  is  in  any  9 
way  concerned,  in  the  setting  up,  managing  or  drawing  of  such  lottery,  10 
or  in  such  disposal  or  offer  or  attempt  to  dispose  of  property  by  such  11 
chance  or  device,  shall  be  punished  by  a  fine  of  not  more  than  two  thou-  12 
sand  dollars  or  by  imprisonment  for  not  more  than  one  year.  13 


1920,  2. 
13  Allen,  534. 
97  Mass.  583. 
137  Mass.  250. 


146  Mass.  142. 
150  Mass.  322. 
159  Mass.  55. 
177  Mass.  345. 


184  Mass.  198. 
233  Mass.  154. 
257  Mass.  431. 
3  Op.  A.  G.  582. 


Permitting 
lottery,  etc., 
to  be  set  up. 
etc.,  in  a 
house,  etc. 
1800,  57,  §  1. 
1817,  191,  §  1. 
1822,  90. 
1825,  184,  §  1. 
1833,  148,  §  1. 
R.  S.  132,  §  1. 


Section  8.  Whoever,  in  a  house,  shop  or  building  owned  or  occupied 
by  him  or  under  his  control,  knowingly  permits  the  setting  up,  managing 
or  drawing  of  such  lottery,  or  such  disposal  or  attempt  to  dispose  of 
property,  or  the  sale  of  a  lottery  ticket  or  share  of  a  ticket,  or  any  other 
writing,  certificate,  bill,  token  or  other  device  purporting  or  intended 
to  entitle  the  holder,  bearer  or  any  other  person  to  a  prize  or  to  a  share  of 
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7  or  interest  in  a  prize  to  be  drawn  in  a  lottery,  or  in  such  disjjosai  of  prop-  isse,  121,  §  1. 

8  erty,  and  whoever  knowingly  suffers  money  or  other  property  to  be  raffled  p.' I.' 209.'  §  I.' 

9  for  in  such  house,  shop  or  building,  or  to  be  won  there  by  throwing  or  r*®l!  tu.  1 1^' 

10  using  dice  or  by  any  other  game  of  chance,  shall  be  punished  bv  a  fine  fc^"^?/'  ^^,aa 

11  or  not  more  than  two  thousand  dollars  or  by  miprisonment  for  not  more 

12  than  one  year. 

1  Section  9.     Whoever,  for  himself  or  for  another,  sells  or  offers  for  Selling  lottery 

2  sale  or  has  in  his  possession  with  intent  to  sell  or  offer  for  sale,  or  to  ex-  etc''ror"iidin'g 

3  change  or  negotiate,  or  aids  or  assists  in  the  selling,  exchanging,  negotiat-  lys^iS.  u,  §  3. 

4  ing  or  disposing  of  a  ticket  in  such  lottery,  or  a  share  of  a  ticket,  or  any  J^gj  fj- 1 1- 

5  such  WTiting,  certificate,  bill,  token  or  other  device,  or  a  share  or  right  J|.!,^'  J^i.  §  i- 

6  in  such  disposal  or  offer,  as  is  mentioned  in  section  seven,  shall  be  punished  is^^i  is*.  §  i- 

7  by  a  fine  of  not  more  than  two  thousand  dollars  or  by  imprisonment  for  R.  s.'  132,'  §  2.' 

8  not  more  than  one  year. 

1856,  121,  §  1.  1895,  419,  §  13.  2  Met.  329. 

G.  S.  167,  §  3.  R.  L.  214.  §  9.  13  Allen,  534. 

P.  S.  209,  5  3. 

1  Section  10.     Whoever,  after  being  convicted  of  any  offence  men-  second 

2  tioned  in  the  three  preceding  sections,  commits  the  like  offence,  or  any  isasi^'^"!! i. 

3  other  of  the  offences  therein  mentioned,  shall,  in  addition  to  the  fine  fgjl  i?>v  \\ 

4  therein  provided,  be  punished  by  imprisonment  for  not  more  than  one  p|  aog'M 

5  year. 

R.  L,  214.  §  10. 

1  Section  11.     Whoever,  himself  or  by  another,  advertises  a  lottery  Advertising 

2  ticket  or  a  share  in  such  ticket  for  sale,  or  sets  up  or  exhibits,  or  devises  mTl'u'ti^. 

3  or  makes  for  the  purpose  of  being  set  up  or  exhibited,  any  sign,  symbol  lHo.li.  It 

4  or  emblematic  or  other  representation  of  a  lottery  or  the  drawing  thereof,  }|^^'  11^'  ^  ^■ 

5  in  any  way  indicating  where  a  lottery  ticket  or  a  share  thereof  or  such  1*25!  i84, 1 1. 

6  writing,  certificate,  bill,  token  or  other  device  before  mentioned  may  be  isss!  us!  §2! 

7  obtained,  or  in  any  way  invites  or  entices,  or  attempts  to  invite  or  entice,  a.  s.  wr',  §  I.' 

8  any  other  person  to  purchase  or  receive  the  same,  shall  be  punished  by  i89l,4i9,  §  13. 

9  a  fine  of  not  more  than  two  thousand  dollars  or  by  imprisonment  for  ^phk" "i,  42.'' 
10  not  more  than  one  year. 

1  Section  12.     Whoever  makes  or  sells,  or  has  in  his  possession  with  Makingor 

2  intent  to  sell,  exchange  or  negotiate,  or  by  printing,  writing  or  other-  fn'i'fictVt'ious 

3  wise  assists  in  making  or  selling,  or  in  attempting  to  sell,  exchange  or  ItsTus,  § 3. 

4  negotiate,  a  false  or  fictitious  lotterv  ticket,  or  an\-  share  thereof,  or  anv  S'  §  }?:•  1 1 

V  ••  'ft  I'll  1  *i  !•  1'  *O.O.lDi,SO. 

.•3  writing,  certifacate,  bill,  token  or  other  device  before  mentioned,  or  any  £  ?-^o°®'  Yo 

6  ticket  or  share  thereof  in  a  fictitious  or  pretended  lottery,  knowing  the  13  Aiien.  534." 

7  same  to  be  false  or  fictitious,  or  receives  any  money  or  other  thing  of  value 

8  for  such  ticket  or  share  of  a  ticket,  writing,  certificate,  bill,  token  or 

9  other  device  purporting  that  the  owner,  bearer  or  holder  thereof  shall 

10  be  entitled  to  receive  any  prize,  or  share  of  a  prize,  or  other  thing  of  value, 

11  that  may  be  drawn  in  a  lottery,  knowing  the  same  to  be  false  or  fictitious, 

12  shall  be  punished  by  imprisonment  in  the  state  prison  for  not  more  than 

13  three  years. 

1  Section  13.     Upon  the  trial  of  a  person  charged  with  any  of  the  Tickets,  etc.. 

2  crimes  mentioned  in  the  preceding  section,  a  ticket  or  share  of  a  ticket,  pHnm'fad"''' 

3  or  other  writing  or  thing  before  mentioned,  which  the  defendant  has  sold  'igls'.  us,  §  3. 

4  or  offered  for  sale,  or  for  which  he  has  received  a  valuable  consideration,  5  §  132.'  5  e. 

'     (jr.  b.    lo7,    S   7. 
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p.  S.  209.  §  7. 
R.  L.  214.  §  13. 
13  .A.llen,  534. 


shall  be  deemed  false,  spurious  or  fictitious,  unless  the  defendant  proves  5 

that  the  same  was  true  and  genuine,  duly  issued  by  the  authority  of  6 

some  legislature  within  the  United  States,  that  such  lottery  was  existing  7 

and  undrawn  and  that  such  ticket  or  share  thereof,  or  other  writing  or  S 

thing  before  mentioned,  was  issued  by  lawful  authority  and  is  binding  9 

upon  the  person  who  issued  the  same.  10 


Prize: 

s,  etc 

■. 

forfei 
1817, 

tecl. 
191. 

§2. 

1833, 

148. 

§5. 

R.  S. 

132, 

§8. 

1856, 

121, 

§2. 

G.  S. 

167, 

§8. 

P.  S. 

209, 

5  8. 

R.  L. 

214, 

§14. 

Section  14.     INIoney  or  other  thing  of  value  drawn  as  a  prize  or  share  1 

thereof  in  a  lottery,  and  all  property  disposed  of  or  offered  to  be  disposed  2 

of  by  chance  or  device  under  the  pretext  mentioned  in  section  seven,  by  3 

an  inhabitant  of  or  a  resident  within  the  commonwealth,  and  all  money  4 

or  other  thing  of  value  received  by  such  person  by  reason  of  his  being  the  5 

owner  or  holder  of  a  ticket  or  share  of  a  ticket  in  a  lottery  or  pretended  6 

lottery,  or  of  a  share  or  right  in  any  such  scheme  of  chance  or  such  device,  7 

contrary  to  this  chapter,  shall  be  forfeited,  and  may  be  recovered  by  an  8 

information  filed  or  by  an  action  for  money  had  and  received  brought  by  9 

the  attorney  general  or  a  district  attorney  in  the  name  and  on  behalf  of  10 

the  commonwealth.  11 


Aiding  in  set-         SECTION  15.     Whoever  aids,  either  by  printing  or  writing,  or  is  in 

ting  up  loreign  ,  .       '  *      .  .  ,  . 

lottery        ^    any  way  concerned  in  settmg  up,  promoting,  managmg  or  drawmg  a 
PS.' 209,' §9.'    lottery  for  money,  set  up,  promoted,  managed  or  drawn  out  of  this 
R.  £'.214',  §  15!  commonwealth,  shall  be  punished  by  a  fine  of  not  more  than  two  thou- 
sand dollars  or  by  imprisonment  for  not  more  than  one  year. 


SeiiinK  ticiiet         SECTION  16.     Whocvcr  sells,  for  himself  or  another,  or  offers  for  sale 

in  such  lot-  ,.,.  ....  I  I  ,., 

tery,  etc.  or  has  ui  his  posscssiou  With  intent  so  to  do  or  to  exchange  or  negotiate, 

p.  s.' 209",' §  10.  or  aids  or  assists  in  selling,  negotiating,  exchanging  or  disposing  of  a 
r.^l'.IiI;  1 16".  ticket,  or  a  share  of  a  ticket,  in  a  lottery  described  in  the  preceding  sec- 
tion, shall  be  punished  by  a  fine  of  not  more  than  two  thousand  dollars 
or  by  imprisonment  for  not  more  than  one  year. 


Penalty  for 
buying  and 
selling  pools 
or  registering 
bets. 

1878,  165. 
P.  S.  99,  §  8. 
1885,342,  §  1. 
1895,  419.  5  13. 
R.  L.  214,  §  17. 
1922,  315. 
143  Mass.  177. 
146  Mass.  203. 
154  Mass.  128, 
135. 

157  Mass.  455. 
160  Mass.  354. 
218  .Mass.  281. 
226  Mass.  409. 


Section  17.  Whoever  keeps  a  building  or  room,  or  any  part  thereof,  1 
or  occupies,  or  is  found  in,  any  place,  way,  public  or  private,  park  or  2 
parkway,  or  any  open  space,  public  or  private,  or  any  portion  thereof,  3 
with  apparatus,  books  or  any  device,  for  registering  bets,  or  buying  or  4 
selling  pools,  upon  the  result  of  a  trial  or  contest  of  skill,  speed  or  endur-  5 
ance  of  man,  beast,  bird  or  machine,  or  upon  the  result  of  a  game,  com-  6 
petition,  political  nomination,  appointment  or  election,  or  whoever  is  7 
present  in  such  place,  way,  park  or  parkway,  or  any  such  open  space,  or  S 
any  portion  thereof,  engaged  in  such  business  or  employment;  or,  being  9 
such  keeper,  occupant,  person  found  or  person  present,  as  aforesaid,  10 
registers  such  bets,  or  buys  or  sells  such  pools,  or  is  concerned  in  buying  11 
or  selling  the  same;  or,  being  the  owner,  lessee  or  occupant  of  a  building  12 
or  room,  or  part  thereof,  or  private  grounds,  knowingly  permits  the  same  13 
to  be  used  or  occupied  for  any  such  purpose,  or  therein  keeps,  exhibits,  14 
uses  or  employs,  or  knowingly  permits  to  be  therein  kept,  exhibited,  used  15 
or  employed,  any  device  or  apparatus  for  registering  such  Bets,  or  for  Ifi 
buying  or  selling  such  pools,  or  whoever  becomes  the  custodian  or  de-  17 
positary  for  hire,  reward,  commission  or  compensation  in  any  manner,  IS 
of  any  pools,  money,  property  or  thing  of  value,  in  any  manner  staked  or  19 
bet  upon  such  result,  shall  be  punished  by  a  fine  of  not  more  than  two  20 
thousand  dollars  or  by  imprisonment  for  not  more  than  one  year.  21 
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1  Section  IS.     Whoever  keeps,  sets  up,  promotes  or  is  concerned  as  Policy  lot- 

2  owner,  agent,  clerk  or  in  any  other  manner,  in  managing  a  policy  lottery  shops  pro- 

3  or  policy  shop,  or  writes,  prints,  sells,  transfers  or  delivers  a  ticket,  cer-  J892l"4b9,  §  i. 

4  tificate,  slip,  bill,  token  or  other  device,  purporting  or  designed  to  guar-  ^^^H^'  l^g 

5  antee  or  assure  to  a  person,  or  to  entitle  him  to  a  chance  of  drawing  or 

6  obtaining  a  prize  or  thing  of  value  in  a  lottery  or  in  the  game  or  device 

7  commonly  known  as  policy  lottery  or  policy,  whether  drawn  or  deter- 

8  mined,  or  remaining  to  be  drawn  or  determined,  or  who  receives  from  a 

9  person  any  money  or  other  thing  of  value  for  such  article  or  chance;  or 

10  for  himself  or  another  writes,  prints,  sells,  transfers  or  delivers  or  has 

11  in  his  possession  for  the  purpose  of  sale,  transfer  or  delivery,  or  in  any 

12  way  aids  in  selling,  exchanging,  negotiating,  transferring  or  delivering  a 

13  chance  or  ticket  in  a  lottery,  or  in  the  game  or  device  commonly  known 

14  as  policy  lottery  or  policy,  whether  drawn  or  to  be  drawn,  or  any  such 

15  bill,  slip,  certificate,  token  or  other  device,  shall  be  punished  by  a  fine  of 

16  not  more  than  five  hundred  dollars  or  by  imprisonment  for  not  more 

17  than  one  year. 

1  Section  19.     The  printing,  writing,  advertising,  issuing  or  delivery  Priming,  etc., 

2  of  any  ticket,  paper,  document  or  other  article  or  material  representing  prima  fade 

3  or  purporting  to  represent  the  existence  of  or  any  chance  or  interest  in  any  is92^"409,  §  2. 

4  lottery,  policy  lottery  or  policy  game,  pool  or  pools,  registered  or  other  ^^^l[  lit',  1 19 

5  bet  or  other  game  or  hazard,  whether  drawn  or  determined,  or  remaining 

6  to  be  drawn  or  determined,  or  the  receiving  of  money  or  other  thing  of 

7  value  for  such  article  or  chance,  shall  be  prima  facie  evidence  of  the 

8  existence,  location  and  drawing  of  such  lottery,  policy  lottery  or  policy 

9  game,  and  of  the  act  or  event  upon  which  such  pool  or  pools,  bet,  game 

10  or  hazard  depends  or  may  depend,  and  of  the  unlawful  character  of  such 

11  lottery,  policy  lottery,  pool,  bet,  game  or  hazard,  and  the  issuing  or 

12  delivery  of  such  ticket,  paper,  document  or  other  article  or  material 

13  shall  be  prima  facie  evidence  of  value  received  therefor  by  the  person, 

14  company  or  corporation  issuing  or  delivering  the  same,  or  aiding  or 

15  abetting  therein,  and  that  such  person,  company  or  corporation  is  con- 

16  cerned  in  keeping,  managing  or  promoting  such  lottery,  pool,  bet,  game 

17  or  hazard. 

1  Section  20.     All   lottery,   policy  or  pool   tickets,   slips   or  checks.  Lottery,  etc., 

2  memoranda  of  any  combination  or  other  bet,  manifold  or  other  policy  or  nuisances. 

3  pool  books  or  sheets,  are  hereby  declared  a  common  nuisance  and  the  pHmriacie 

4  possession  thereof  unlaA\'ful;    and  the  possession  of  any  such  article,  or  isg^i^^g.  §3. 

5  of  any  other  implements,  apparatus  or  materials  of  any  other  form  of  fg Aj^sa'  549'' 

6  gaming,  shall  be  prima  facie  evidence  of  their  use,  by  the  person  having 

7  them  in  possession,  in  the  form  of  gaming  in  which  like  articles  are  com- 

8  monly  used.    Any  such  article  found  upon  the  person  of  one  lawfully 

9  arrested  for  \-iolation  of  any  law  relati\-e  to  lotteries,  policy  lotteries 

10  or  policy,  the  buying  or  selling  of  pools  or  registering  of  bets  or  other 

11  form  of  gaming  shall  be  competent  evidence  upon  the  trial  of  a  com- 

12  plaint  or  indictment  to  which  it  may  be  relevant.    If  a  person  so  arrested 

13  in  a  building  or  structure  or  part  thereof  conceals  or  attempts  to  conceal 

14  such  articles  upon  his  person  or  elsewhere,  the  possession  and  concealment 

15  or  attempt  at  concealment  thereof  shall  be  prima  facie  evidence  that 

16  the  place  in  which  the  same  occurs  is  kept,  maintained,  used  or  occu- 

17  pied  for  the  form  of  gaming  in  which  like  articles  are  commonly  used. 
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226  Mass.  409. 


^d^nceof           SECTION  21.     In  a  prosecution  or  proceeding  relative  to  lotteries,  1 

1895  "419  14    Pol^^y  lotteries  or  policy,  buying  and  selling  pools  or  registered  bets,  2 

R.  L^_2i4!  §21.  any  words,  figures  or  characters,  written,  printed  or  exposed  upon  a  3 

blackboard,  placard  or  otherwise,  in  a  place  alleged  to  be  used  or  occupied  4 

for  such  business,  purporting  or  appearing  to  be  a  name  of  a  horse  or  5 

jockey,  or  a  description  of  or  reference  to  a  trial  or  contest  of  skill,  speed  6 

or  endurance  of  man,  beast,  bird  or  machine,  or  game,  competition,  7 

political  nomination,  appointment  or  election,  or  other  act  or  event,  or  8 

any  odds,  bet,  combination  bet  or  other  stake  or  wager,  or  any  code,  9 

cipher  or  substitute  therefor,  shall  be  prima  facie  evidence  of  the  exist-  10 

ence  of  the  race,  game,  contest  or  other  act  or  event  so  purporting  or  11 

appearing  to  be  referred  to,  and  that  such  place  is  kept  or  occupied  for  12 

gaming;   and  in  all  cases  the  same  may  be  proved  by  a  copy  or  by  oral  13 

description  thereof.  14 


Penalty  for 
delivery,  etc., 
of  certain 
letters,  etc. 
1895,  419,  §  5. 
R.  L.  214,  §  22. 


Charity 
whists,  etc. 
1931,  331. 


Section  22.     Whoever  receives  a  letter,  package  or  parcel  for  de-  1 

livery  to  or  transportation  from  a  person,  or  delivers  or  transports  the  2 

same  to  or  from  a  person,  having  reasonable  cause  to  believe  that  such  3 

person  is  engaged  or  in  any  way  concerned  in  the  management  or  pro-  4 

motion  of  or  agency  for  a  lottery,  or  the  game  known  as  policy  lottery  or  5 

policy,  or  the  buying  or  selling  of  pools  or  registering  of  bets,  or  other  6 

form  of  gaming,  and  that  such  letter,  package  or  parcel  has  relation  to  7 

such  business,  shall  be  punished  by  a  fine  of  not  less  than  fifty  nor  more  8 

than  five  hundred  dollars;  but  this  section  shall  not  apply  to  the  receipt,  9 

carriage  or  delivery  of  United  States  mail  matter  by  an  officer  or  em-  10 

ployee  thereof.  11 

Section  22A.     Nothing  in  this  chapter  shall  authorize  the  prosecu-  1 

tion,  arrest  or  conviction  of  any  person  for  conducting  or  promoting,  or  2 

for  allowing  to  be  conducted  or  promoted,  a  game  of  cards  commonly  3 

called  whist  or  bridge,  in  connection  with  which  prizes  are  offered  to  be  4 

won  by  chance;  provided,  that  the  proceeds  of  the  charges  for  admission  5 

to  such  game  are  donated  solely  to  charitable,  civic,  educational,  fraternal  6 

or  religious  purposes.  7 


Common 
gaming  houses, 
etc.,  to  be 
entered  and 
certain  persons 
arrested. 
1834,  172. 
R.  S.  50.  §  19. 
1857,  194,  §  4. 
G.  S.  85,  §  8. 
1869,  364,  §  1. 
P.  S.  99.  §  10. 
1883,  120. 
1887,  448.  §  2. 
1895,  419,  §  9. 
R.  L.  214,  §23. 
11  Met.  79. 
141  Mass.  106. 

165  Mass.  40. 

166  Mass.  370. 


Section  23.     If  a  person  makes  oath  before  a  district  court  or  a  trial  1 

justice  that  he  suspects  or  has  probable  cause  to  suspect  that  a  house  or  2 

other  building,  room  or  place  is  used  as  and  for  a  common  gaming  house,  3 

for  gaming  for  money  or  other  property,  or  is  occupied,  used  or  kept  for  4 

promoting  a  lottery,  or  for  the  sale  of  lottery  tickets,  or  for  promoting  5 

the  game  known  as  policy  lottery  or  policy,  or  for  the  buying  or  selling  6 

of  pools  or  registering  of  bets  upon  any  race,  game,  contest,  act  or  event,  7 

and  that  persons  resort  thereto  for  any  such  purpose,  such  court  or  trial  8 

justice,  whether  the  names  of  the  persons  last  mentioned  are  known  to  the  9 

complainant  or  not,  shall,  if  satisfactory  evidence  is  presented,  issue  a  10 

warrant  commanding  the  sheriff  or  his  deputy  or  any  constable  or  police  11 

officer  to  enter  such  house,  building,  room  or  place,  and  to  arrest  the  12 

keepers  thereof,  all  persons  in  any  way  assisting  in  keeping  the  same,  13 

whether  as  janitor,  doorkeeper,  watchman  or  otherwise,  all  persons  who  14 

are  there  found  participating  in  any  form  of  gaming  and  all  persons  15 

present  whether  so  participating  or  not,  if  any  lottery,  policy  or  pool  16 

tickets,  slips,  checks,  manifold  books  or  sheets,  memoranda  of  any  bet,  17 

or  other  implements,  apparatus  or  materials  of  any  form  of  gaming  are  18 

found  in  said  place,  and  to  take  into  their  custody  all  the  implements,  19 
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20  apparatus  or  materials  of  gaming,  as  aforesaid,  and  all  the  personal 

21  property,  furniture  and  fixtures  there  found,  and  to  keep  said  persons, 

22  implements,  apparatus  or  materials,  property,  furniture  and  fixtures  so 

23  that  they  may  be  forthcoming  before  some  court  or  magistrate  to  be 

24  dealt  with  according  to  law.     The  provisions  of  chapter  two  hundred 

25  and  seventy-six  relative  to  disposal  of  gaming  articles  seized  upon  search 

26  warrants  shall  apply  to  all  articles  and  property  seized  as  herein  pro- 

27  vided  for. 

1  Section  24.     This  chapter  shall  not  authorize  the  arrest  or  convic-  E^semption 

2  tion  of  the  owner  or  proprietor  of  a  race  track  or  trotting  course  for  the  o™cha''pter  "^ 

3  reason  that  another  person  has  without  his  knowledge  or  consent  violated  r^^l.  l\l\  |  |i. 

4  any  of  its  provisions  relative  to  the  buying  and  selling  of  pools  or  the 

5  registering  or  making  of  bets  or  to  any  olTence  mentioned  in  the  preced- 

6  ing  section;   nor  the  arrest  or  conviction  of  a  person  for  being  present 

7  on  a  race  track  or  trotting  course  where  pools  are  sold  or  bets  registered 

8  or  made  on  trials  of  speed  or  endurance  between  horses  or  other  animals; 

9  but  this  exception  shall  not  apply  to  a  person  in  any  way  participating  or 
10  assisting  in  the  buymg  or  selling  of  pools  or  registering  of  bets. 

1  Section  2.5.     If  a  captain  of  police  in  Boston  or  marshal  or  chief  of  2,''gan"['^°"^ 

2  police  in  any  other  city  or  to^vn  in  the  commonwealth  finds  that  access  ''?"|'^\,„  , , 

.    *  •  1*111  11  !&?>/.  445.,    8  1. 

3  to  any  buildmg,  apartment  or  place  which  he  has  reasonable  cause  to  i892.  sss,  §  i._ 

4  believe  is  resorted  to  for  the  purpose  of  unla^\'fiil  gaming  is  barred  by    '    '      ' 

5  any  obstruction,  such  as  a  door,  window,  shutter,  screen,  bar  or  grat- 

6  ing  of  unusual  strength,  other  than  what  is  usual  in  ordinary  places  of 

7  business,  or  any  unnecessary  number  of  doors,  windows  or  obstructions, 

8  he  shall  order  the  same  removed  by  the  owner  or  agent  of  the  building 

9  where  such  obstruction  exists,  and  if  any  of  said  officers  cannot  find 

10  either  of  the  persons  mentioned,  so  as  to  make  personal  service,  said 

11  notice  shall  be  posted  upon  the  outside  of  the  apartments  and  on  the 

12  outside  of  said  building,  and  upon  the  neglect  to  remove  such  obstruc- 

13  tion  for  seven  days  from  the  date  of  said  order  or  posting  of  said  notices, 

14  any  of  said  officers  shall  cause  such  obstruction  to  be  removed  from  such 

15  building,  and  the  expense  of  such  removal  shall  be  a  lien  on  said  building 

16  and  be  collected  by  the  officer  removing  such  obstruction,  in  the  manner 

17  in  which  a  mechanic's  lien  is  collected. 

1  Section  26.     If,  within  one  year  after  removal  of  said  obstruction.  Penalty  for 

2  the  premises  are  again  obstructed  as  above  defined,  the  captain  of  police  obstru"uon. 

3  or  marshal  or  chief  of  police  shall  have  the  same  power  of  removal  as  jf ^£;  I14;  |  lb. 

4  provided  in  the  preceding  section,  and  in  addition  the  owner  or  agent 

5  when  such  second  order  of  removal  is  given,  either  by  personal  service 

6  or  by  posting  on  the  building,  shall  be  punished  by  a  fine  of  not  less  than 

7  two  hundred  and  fifty  nor  more  than  five  hundred  dollars,  and  the  amount 
S  of  said  fine  shall  be  a  lien  upon  said  buildii^  and  be  collected  in  like 
9  manner  as  provided  in  the  preceding  section.    And  for  every  subsequent 

10  obstruction  as  above  defined,  at  any  time  within  two  years  of  the  giving 

11  of  the  second  notice,  as  above  provided,  said  officers  shall  have  the  same 

12  powers  as  provided  in  the  preceding  section  for  removing  the  obstruc- 

13  tions,  and  the  owner  or  agent  at  the  time  such  third  or  subsequent  order 

14  of  removal  is  given,  either  by  personal  service  or  by  posting  on  the  build- 

15  ing,  shall  be  punished  by  a  fine  of  not  less  than  five  hundred  nor  more 

16  than  one  thousand  dollars  or  may  be  punished  by  imprisonment  for  one 
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year,  and  the  amount  of  said  fine  shall  be  a  lien  upon  the  said  building,  17 

and  shall  be  collected  in  like  manner  as  above  provided.    Obstructions  IS 

as  above  defined,  erected  more  than  two  years  after  tlie  giving  of  the  19 

notice  of  the  third  offence,  sliall  be  construed  to  be  a  first  offence  under  20 

this  section.  21 


Judicial 
notice  of 
lotteries,  and 
prima  facie 
evidence. 
1895,  419,  §  2. 
R.  L.  214,  §27. 
270  Mass.  260. 


Section  27.  Any  court  or  magistrate  having  criminal  jurisdiction 
may  take  judicial  notice  of  the  general  methods  and  character  of  lotteries, 
policy  lotteries  or  the  game  called  policy,  pools  or  combination  bets,  and 
the  buying  and  selling  of  pools  and  registering  of  bets.  In  the  trial  of  a 
complaint  or  indictment  to  which  it  may  be  relevant,  any  lottery,  policy 
or  pool  ticket,  certificate,  slip  or  check,  manifold  or  other  policy  or  pool 
book  or  sheet,  or  memorandum  of  any  pool  or  sale  of  pools,  or  of  a  bet 
or  odds,  or  combination  bet,  or  any  other  implement,  apparatus,  ma- 
terials or  articles  of  a  character  commonly  employed  in  or  in  connection 
with  lotteries,  policy  lotteries  or  policy,  the  buying  or  selling  of  pools  or 
registering  of  bets,  or  other  form  of  gaming,  shall  be  prima  facie  evidence  11 
of  the  existence  and  unlawful  character  of  a  lottery,  policy  lottery  or  12 
game,  pool  or  pools,  bet,  game  or  hazard,  or  other  form  of  gaming  in  13 
which  like  articles  are  commonly  used,  and  that  such  article  has  relation  14 
thereto.  15 


1 

2 

3 

4 
5 
(5 
7 
8 
9 
10 


Section  28.     No  plea  of  misnomer  shall  be  received  to  a  complaint  or 
indictment  for  violation  of  any  law  relative  to  lotteries,  policy  lotteries 


Plea  of  mis- 
nomer, how 
received. 

R.  £'.  2u',  §  28.  or  policy,  the  selling  of  pools  or  registering  of  bets,  or  any  form  of  gam- 
184  Mass.  198.  j^^^.  ^^^^  ^j^^  defendant  may  be  arraigned,  tried,  sentenced  and  punished 


under  any  name  by  which  he  is  complained  of  or  indicted.  No  such 
complaint  or  indictment  shall  be  abated,  quashed  or  held  insufficient 
by  reason  of  any  alleged  defect,  either  of  form  or  substance,  if  the  same 
is  sufficient  to  enable  the  defendant  to  understand  the  charge  and  to 
prepare  his  defence.  No  variance  between  such  complaint  or  indict- 
ment and  the  evidence  shall  be  deemed  material,  unless  in  some  matter  10 
of  substance  essential  to  the  charge  under  the  rule  above  prescribed.  11 


Gift  enter- 
prises pro- 
hibited. 
1884,  277. 
1898,  576. 
R.  L.  214,  §  29. 
165  Mass.  146. 
178  Mass.  578. 
190  Mass.  110. 
208  Mass.  607. 


Section  29.  Whoever  sells,  exchanges  or  disposes  of  any  property, 
or  offers  or  attempts  so  to  do,  upon  a  representation,  advertisement, 
notice  or  inducement  that  anything  other  than  what  is  specifically 
stated  to  be  the  subject  of  the  sale  or  exchange  is  or  is  to  be  delivered 
or  received,  or  is  in  any  way  connected  with  or  is  a  part  of  the  transaction, 
or  whoever  gives  a  stamp,  coupon  or  other  device  which  entitles  a  pur- 
chaser to  demand  or  receive  from  a  person  or  company  other  than  the 
merchant  dealing  in  the  goods  purchased  or  the  manufacturer  thereof, 
any  other  property  than  that  actually  sold  or  exchanged,  or  whoever  9 
delivers  by  any  person  or  company  other  than  the  merchant  dealing  in  10 
the  goods  purchased,  or  the  manufacturer  thereof,  goods,  wares  or  mer-  11 
chandise  upon  the  presentation  of  such  stamp,  coupon  or  other  device,  12 
shall  be  punished  by  a  fine  of  not  less  than  ten  nor  more  than  five  hundred  13 
dollars.  '  14 


Sale,  etc.,  of 
trading  stamps, 
etc.,  pro- 
hibited. 
1903,  386. 


Section  30.  Whoever,  in  connection  with  the  sale  of  any  article  or 
any  merchandise  whatsoever,  sells,  gives  or  delivers  any  trading  stamps, 
checks,  coupons  or  similar  devices  to  be  exchanged  for,  or  to  be  redeemed 
by  the  giving  of,  any  indefinite  or  undescribed  article,  the  nature  and 
value  of  which  are  not  stated,  or  to  be  exchanged  for,  or  to  be  redeemed 
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6  by  the  giving  of,  any  article  not  distinctly  bargained  for  at  the  time  when 

7  such  trading  stamps  or  other  devices  as  aforesaid  were  sold,  given  or 

8  delivered,  shall  be  punished  by  a  fine  of  not  less  than  ten  nor  more  than 

9  fifty  dollars. 

1  Section  31.     Whoever,  except  in  trials  of  speed  of  horses  for  premiums  Racing,  etc., 

2  offered  by  legally  constituted  agricultural  societies,  or  by  corporations  au-  isw^loo!  ^'°' 

3  thorized  thereto  by  section  fourteen  of  chapter  one  hundred  and  eighty,  JsgI,  er'  ^ °' 

4  engages  in  racing,  running,  trotting  or  pacing  a  horse  or  other  animal  \qoq  409  ^  ^^' 

5  of  the  horse  kind  for  a  bet,  wager  of  money  or  other  thing  of  value  or  ^J^-  2if •  |  so. 

,  ,  .   ,  .  ,  ^11  ,  ,  J  6  Gray,  505. 

6  a  purse  or  stake  made  withm  the  commonwealth,  or  whoever  aids  or  102  Mass. 40i. 

7  abets  therein,  shall  be  punished  by  a  fine  of  not  more  than  one  thousand 

8  dollars  or  by  imprisonment  for  not  more  than  one  year,  or  both. 

1  Section  32.     Whoever,  for  the  purpose  of  competing  for  a  purse  or  Horses  driven 

2  premium  offered  by  an  agricultural  society,  or  by  a  person  or  associa-  o'rV'ufse'i'"Dis- 

3  tion  in  the  commonwealth,  knowingly  and  designedly  enters  or  drives  a  1892,167. 

4  horse  that  is  painted  or  disguised,  or  is  a  different  horse  from  the  one  ^  ^  ^^*'  ^  ^'• 

5  that  purports  to  be  entered  or  driven,  or  knowingly  and  designedly,  for 

6  the  purpose  of  competing  for  a  premium  or  purse,  enters  or  drives  a 

7  horse  in  a  class  to  which  it  does  not  belong,  shall  be  punished  by  a  fine 

8  of  not  more  than  fi\'e  hundred  dollars  or  by  imprisonment  for  not  more 

9  than  six  months. 

1  Section  33.     No  land  within  a  town  shall  be  laid  out  or  used  as  a  Location  and 

2  race  ground  or  trotting  park  without  the  previous  consent  of  and  location  troui'ng°pa?ks. 

3  by  the  mayor  and  aldermen  or  selectmen,  who  may  regulate  and  alter  a"!.' lel,' 1 16. 

4  the  terms  and  conditions  under  which  the  same  shall  be  laid  out,  used  or  p^^g'log  §  12 

5  continued  in  use  and  may  discontinue  the  same  when  in  their  judgment  k.  l.  214,  §  32. 

6  the  public  good  so  requires;   and  no  land  shall  be  used  for  any  of  the 

7  purposes  declared  unlawful  in  section  thirty-one. 

1  Section  34.     Everv  race  ground  or  trotting  park  established,  laid  cniawtuiracc 

.  *i   .  t  •        7  •       1       1  1  ground  deemed 

2  out,  used  or  contmued  m  use  contrary  to  this  chapter  is  declared  a  com-  nuisance. 

3  mon  nuisance  and  may  be  abated  as  such;  and  all  persons  owning,  keep-  isse,  102, 

4  ing,  using  or  permitting  to  be  used  such  race  ground  or  trotting  park,  g  s  i67,  §  n. 

5  or  aiding  or  abetting  therein,  shall  be  punished  by  a  fine  of  not  more  r.l.214.  Vas. 

6  than  one  thousand  dollars  or  by  imprisonment  for  not  more  than  one 

7  year,  or  both. 

1  Section  35.     The  following  words  and  phrases  used  in  this  and  the  Certain  words 

2  three  following  sections  of  this  chapter  shall,  unless  a  different  meaning  defin^d'^Sr^ 

3  is  required  by  the  context,  have  the  following  meanings:  bS?ket's'hops. 

4  "Person",    an   individual,    partnership,    corporation   or  association,  '^''^' ■'^■'' ^ '■ 

5  whether  acting  in  his  or  their  own  right  or  as  the  officer,  agent,  serv- 

6  ant,  correspondent  or  representative  of  another. 

7  "Contract",  any  agreement,  trade  or  transaction. 

8  "Securities",  all  evidences  of  debt  or  property  and  options  for  the 

9  purchase  and  sale  thereof,  shares  in  any  corporation,  joint  stock  com- 

10  pany  or  association,  bonds,  coupons,  scrip,  rights,  choses  in  action  and 

11  other  evidences  of  debt  or  property  and  options  for  the  purchase  or  sale 

12  thereof. 
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"Commodities",  anytiiing  movable  that  is  bought  and  sold. 

"Bucket  shop",  any  room,  office,  store,  building  or  other  place  where 
any  contract  prohibited  by  the  following  section  is  made  or  offered  to  be 
made. 

"Keeper",  any  person  owning,  keeping,  managing,  operating  or  pro- 
moting a  bucket  shop,  or  assisting  to  keep,  manage,  operate  or  promote 
a  bucket  shop. 

"Bucketing"  or  "Bucket-shopping", 

(a)  The  making  of,  or  offering  to  make,  any  contract  respecting  the 
purchase  or  sale,  either  upon  credit  or  upon  margin,  of  any  securities 
or  commodities,  wherein  both  parties  thereto  intend,  or  such  keeper 
intends,  that  such  contract  shall  be,  or  may  be,  terminated,  closed  or 
settled  according  to,  or  upon  the  basis  of,  the  public  market  quotations 
of  prices  made  on  any  board  of  trade  or  exchange  upon  which  said  securi- 
ties or  commodities  are  dealt  in,  and  without  a  bona  fide  purchase  or  sale 
of  the  same ;  or 

(6)  The  making  of,  or  offering  to  make,  any  contract  respecting  the 
purchase  or  sale,  either  upon  credit  or  upon  margin,  of  any  securities  or 
commodities,  wherein  both  parties  intend,  or  such  keeper  intends,  that 
such  contract  shall  be,  or  may  be,  deemed  terminated,  closed  or  settled, 
when  such  public  market  quotations  of  prices  for  the  securities  or  com- 
modities named  in  such  contract  shall  reach  a  certain  figure  without  a 
bona  fide  purchase  or  sale  of  the  same ;  or 

(c)  The  making  of,  or  offering  to  make,  any  contract  respecting  the 
purchase  or  sale,  either  upon  credit  or  upon  margin,  of  any  securities  or 
commodities,  wherein  both  parties  do  not  intend,  or  such  keeper  does  not 
intend,  the  actual  or  bona  fide  receipt  or  delivery  of  such  securities  or 
commodities,  but  do  intend,  or  such  keeper  does  intend,  a  settlement  of 
such  contract  based  upon  the  differences  in  such  public  market  quotations 
of  prices  at  which  said  securities  or  commodities  are,  or  are  asserted  to  be, 
bought  and  sold. 


1.3 

14 
15 
16 
17 
18 
19 
20 
21 
22 
2.3 
24 
25 
26 
27 
28 
29 
30 
31 
32 
33 
34 
3,5 
36 
37 
38 
39 
40 
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43 


Penalty  for 
keeping  a 
bucket  shop, 
and  jurisdic- 
tion to  dis- 
solve such 
corporation. 
1907.  414,  §  2. 
253  Mass.  65, 


Section  36.  Whoever  makes,  or  offers  to  make,  any  contract  of 
bucketing  or  bucket-shopping,  or  who  is  the  keeper  of  any  bucket  shop, 
shall  be  punished  by  a  fine  of  not  more  than  one  thousand  dollars  or 
by  imprisonment  for  not  more  than  one  year.  Whoever  shall  be  con- 
victed of  a  second  offence  shall  be  punished  by  imprisonment  for  not 
more  than  five  years.  The  continuing  of  the  keeping  of  a  bucket  shop, 
by  any  person,  after  the  first  conviction  therefor,  shall  be  deemed  a 
second  offence  hereunder.  If  a  domestic  corporation  shall  be  convicted 
of  a  second  offence,  the  supreme  judicial  court  may,  upon  an  informa-  9 
tion  in  equity  in  the  name  of  the  attorney  general,  at  the  relation  of  10 
the  commissioner  of  corporations  and  taxation,  dissolve  the  corporation;  11 
and  if  a  foreign  corporation  shall  be  convicted  of  a  second  offence,  the  12 
supreme  judicial  court  may,  in  the  same  manner,  restrain  it  from  doing  13 
business  in  this  commonwealth.  14 


Penalty  for 
communicat- 
ing, etc..  to 
make  pro- 
hibited con- 
tracts. 
1907,  414,  §  3. 


Section  37.  Whoever  shall  communicate,  receive,  exhibit  or  display 
in  any  manner  any  statement  of  quotations  of  prices  of  any  securities  or 
commodities  with  an  intent  to  make,  or  offer  to  make,  or  to  aid  in  making, 
or  offering  to  make,  any  contract  prohibited  by  the  preceding  section 
shall  be  punished  as  provided  therein. 
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1  Section  38.     Every  person  shall  furnish,  upon  demand,  to  any  cus-  written 

2  tomer  or  principal  for  whom  such  person  has  executed  any  order  for  be^furJilshed 

3  the  actual  purchase  or  sale  of  any  securities  or  commodities,  either  for  case"""" 

4  immediate  or  future  delivery,  a  written  statement  containing  the  names  ^^°^'  *^*'  *  ^ 

5  of  the  persons  from  whom  such  property  was  bought,  or  to  whom  it  has 

6  been  sold,  as  the  fact  may  be,  tiie  time  when,  place  where  and  the  price 

7  at  which  the  same  was  either  bought  or  sold ;  and  if  such  person  refuses 

8  or  neglects  to  furnish  such  statement  within  twenty-four  hours  after 

9  such  demand,  such  refusal  or  neglect  shall  be  prima  facie  evidence  that 
10  such  purchase  or  sale  was  bucketing  or  bucket-shopping. 

1  Section  39.     Whoever  corruptly  gives,  offers  or  promises  to  an  agent,  illegal 

2  employee  or  servant  any  gift  or  gratuity  whatever,  with  intent  to  in-  etc..  and 

3  fluence  his  action  in  relation  to  the  business  of  his  principal,  employer  1904.  ms. 

4  or  master;   or  an  agent,  employee  or  ser-vant  who  corruptly  requests  or  §^f8,'29.' 145. 

5  accepts  a  gift  or  gratuity  or  a  promise  to  make  a  gift  or  to  do  an  act  252"Mlfssl  574. 

6  beneficial  to  himself,  under  an  agreement  or  with  an  understanding  that 

7  he  shall  act  in  any  particular  manner  in  relation  to  the  business  of  his 

8  principal,  employer  or  master;    or  an  agent,  employee  or  servant  who, 

9  being  authorized  to  procure  materials,  supplies  or  other  articles  either 

10  by  purchase  or  contract  for  his  principal,  employer  or  master,  or  to 

11  employ  service  or  labor  for  his  principal,  employer  or  master,  receives 

12  directly  or  indirectly,  for  himself  or  for  another,  a  commission,  discount 

13  or  bonus  from  the  person  who  makes  such  sale  or  contract,  or  furnishes 

14  such  materials,  supplies  or  other  articles,  or  from  a  person  who  renders 

15  such  service  or  labor;  and  any  person  who  gives  or  offers  such  an  agent, 

16  employee  or  servant  such  commission,  discount  or  bonus,  shall  be  punished 

17  by  a  fine  of  not  less  than  ten  nor  more  than  five  hundred  dollars  or  by 

18  such  fine  and  by  imprisonment  for  not  more  than  one  year;   except  that 

19  if  the  person  who  commits  the  said  offence  acts  as  agent  or  officer  of  any 

20  person,  to  employ  persons  as  clerks,  laborers  or  otherwise,  the  offence 

21  shall  be  punished  by  a  fine  of  not  less  than  twenty-five  nor  more  than 

22  five  hundred  dollars  or  by  imprisonment  in  the  state  prison  for  not  more 

23  than  three  years.     The  district  attorneys  in  their  respective  districts 

24  shall  prosecute  all  violations  of  this  section.    No  person  shall  be  excused 

25  from  attending,  testifying  or  producing  books,  papers,  contracts,  agree- 

26  ments  and  documents  before  any  court  or  in  obedience  to  the  subpoena 

27  of  any  court  having  jurisdiction  of  the  offence  described  herein  on  the 

28  ground  or  for  the  reason  that  the  testimony  or  evidence,  documentary 

29  or  otherwise,  required  of  him  may  tend  to  criminate  him  or  subject  him 

30  to  a  penalty  or  forfeiture.    But  no  person  shall  be  liable  to  any  suit  or 

31  prosecution,  civil  or  criminal,  for  or  on  account  of  any  transaction,  matter 

32  or  thing  concerning  which  he  may  testify  or  produce  evidence,  documen- 

33  tary  or  otherwise,  before  said  court  or  in  obedience  to  its  subpoena  or  in 

34  any  such  case  or  proceeding. 

1  Section  40.     No  railroad,   street  railway,  electric  light,   gas,  tele-  Employment, 

2  graph,  telephone,  water  or  steamboat  company  shall  appoint,  promote,  by  pubUc' 

3  reinstate,  suspend  or  discharge  any  person  employed  or  seeking  em-  ^o^'tlonr" 

4  ployment  by  any  such  company  at  the  request  of  the  governor,  lieu-  igosl'soo' 

5  tenant  governor,  or  any  member  or  member  elect  of  the  council  or  of  |,yg'  |j^  ^  25. 

6  the  general  court,  or  candidate  therefor,  justice  of  the  supreme  judicial  ig}'^^i'3''g3  ^jls 

7  court,  justice  of  the  superior  court,  judge  of  probate,  judge  of  the  land 
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court,  justice  of  a  district  court,  district  attorney,  member  or  member  8 
elect  of  a  board  of  county  commissioners,  or  candidate  for  county  com-  9 
missioner,  mayor  or  mayor  elect  of  a  city,  or  candidate  therefor,  mem-  10 
ber  or  member  elect  of  a  board  of  aldermen,  or  selectmen,  or  city  council,  11 
or  any  executive,  administrative  or  judicial  ofRcer,  clerk  or  employee  12 
of  any  branch  of  tiie  government  of  the  commonwealth  or  of  any  county,  13 
city  or  town;  nor  shall  any  such  public  officer  or  body,  or  any  mem-  14 
ber  or  member  elect  thereof  or  candidate  therefor,  directly  or  indirectly  15 
advocate,  oppose,  or  otherwise  interfere  in,  or  make  any  request,  recom-  16 
mendation,  endorsement,  requirement  or  certificate  relative  to,  and  the  17 
same,  if  made,  shall  not  be  required  as  a  condition  precedent  to,  or  be  in  18 
any  way  regarded  or  permitted  to  influence  or  control,  the  appointment,  19 
promotion,  reinstatement  or  retention  of  any  person  employed  or  seeking  20 
employment  by  any  such  corporation,  and  no  such  person  shall  solicit,  21 
obtain,  exhibit,  or  otherwise  make  use  of  any  such  official  request,  recom-  22 
mendation,  certificate  or  endorsement  in  connection  with  any  existing  2.3 
or  desired  employment  by  a  public  service  corporation.  Any  person  or  24 
corporation  violating  any  provision  of  this  section  shall  be  punished  by  25 


a  fine  of  not  less  than  fifty  nor  more  than  one  hundred  dollars. 


26 


Certain  offices 
excepted  from 
the  preceding 
section. 
1903.  320,  §  2. 

1908,  228. 

1909,  514, 
§§  26.  145. 


Section  41.  The  offices  of  probation  officer,  notary  public,  justice 
of  the  peace,  prison  officer,  agent  of  the  commissioner  of  correction  and 
agent  of  the  department  of  public  welfare  shall  not  be  considered  public 
offices  within  the  meaning  of  the  preceding  section. 

1910,63,5  2.  1916,  241,  §  1.  1919,  350,  §§  82,  83,  87. 


onboxfng''^"         Section  42.     Whoever  bets  or  wagers  or  sells  pools  on  any  boxing  1 

iT'o'^eig'^s  15  °^  sparring  match  or  exhibition  shall  be  punished  by  imprisonment  for  2 

not  less  than  three  months  or  by  a  fine  of  not  less  than  fifty  dollars,  or  3 

both.  4 


CHAPTER    272. 


CRIMES    AGAINST    CHASTITY,     MORALITY,     DECENCY    AND    GOOD 

ORDER. 


Sect. 

.Sect 

1. 

Abduction  of  an  unmarried  female 
under  sixteen  for  tlie  purpose  of 

12. 

marriage. 

13. 

2, 

Abduction  of  women  or  girls,  etc. 

3. 

Administering  drug. 

14. 

4. 

Enticing  to  unlawful  intercourse. 

1.5. 

5. 

Penalty    for    carnal    knowledge    of 
idiot,  etc. 

16. 

6. 

Penalty  on  owner  of  premises,  etc. 

17. 

7. 

Penalty  for  deriv-ing  support  from 

18. 

an  inmate  of  a  house  of  ill  fame. 

19. 

etc. 

8. 

Penalty  for  soliciting,  etc. 

20. 

9. 

Court  may  authorize  entry  of  house. 

etc. 

21. 

10. 

Arrest  without  warrant. 

22. 

11. 

Evidence  and  limitation. 

Penalty  for  sending  a  female  to  a 
house  of  ill  fame,  etc. 

Detaining  a  female  in  house  of  ill 
fame. 

Adulterj'. 

Polygamy. 

Lascivious  cohabitation  and  lewd- 
ness. 

Incest. 

Fornication. 

Unlawful  attempt,  etc.,  to  procure 
miscarriage. 

Penalty  for  advertising,  etc.,  notice, 
etc.,  of  means  to  procure  abortion. 

Other  offences  against  decency. 

Concealment  by  mother  of  death  of 
illegitimate  child. 
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Sect. 

23.  Joinder  of  murder  and  concealment. 

24.  Keeping  house  of  ill  fame. 

25.  Use  of  certain  enclosures  in  restau- 

rants, etc.,  prohibited. 

26.  Penalty  for  resorting  to  caf4,  etc., 

for  immoral  purposes. 

27.  Copy  of  record  of  conviction  to  be 

sent  to  licensing  officer,  etc. 

28.  Penalty  for  possession  or  sale,  etc., 

of  obscene  literature. 

29.  Dissemination     by     advertisement, 

etc..    of    information    concernmg 
certain  diseases  prohibited. 

30.  Dissemination  of  criminal  literature. 

31.  Immoral  entertainments. 

32.  Penalty    for   giving,    etc.,    immoral 

entertainments. 

33.  Exhibition  of  deformities. 

34.  Sodomy  and  buggery. 

35.  Unnatural  and  lasci\'ious  acts. 

36.  Blasphemy. 

37.  Profane  cursing  and  swearing. 

38.  Disturbing  religious  worship. 

39.  Peddling,   gaming,   etc.,   near  camp 

meeting. 

40.  Disturbance     of    school    or    public 

meeting. 

41.  Disturbance  of  public  libraries. 

42.  Disturbance  of  funeral. 

43.  Disorderly   conduct  in  public   con- 

veyances. 

44.  Arrest  for  drunkenness. 

45.  Persons    arrested    for    drunkenness 

may  be  released  in  certain  cases, 
etc. 

46.  Persons  arrested  for  drunkenness  to 

be  informed  of  their  right  to  make 
statement,  etc. 

47.  Record  of  persons  released. 

48.  Penalties  for  drunkenness. 

49.  Duties  of  probation  officers. 

50.  Records  open  to  inspection. 

51.  Opium  resorts. 

52.  Search  of  suspected  opium  resorts. 

53.  Rogues,  vagabonds,  etc. 

54.  Arrest  of  disorderly  person  in  streets, 

liighways,  etc. 

55.  [Repealed.) 

56.  Repetition   of   oflence   a   breach   of 

recognizance. 

57.  Discharge  of  defendant  on  recogni- 

zance. 

58.  Begging  by  children. 

59.  Arrest  without  a  warrant  for  viola- 

tions of  ordinances,  etc. 

60.  Certain  persons  may  be  arrested  and 

detained  for  the  purpose  of  ascer- 
taining their  identity,  etc. 

61.  Conviction  after  discharge  on  former 

conviction. 

62.  Nightwalking.     Third  conviction. 


Sect. 
63. 
64. 
65. 
66. 
67. 
68. 

69. 
70. 
71. 

72. 
73. 
74. 
75. 
76. 

77. 
78. 

79. 
80. 
80A. 
80B. 

81. 
82. 
S3. 
84. 

85. 
86. 
S6A. 
S6B. 

86C. 

86D. 

S6E. 

86F. 
87. 


89. 
90. 

91. 

92. 
93. 
94. 
95. 

96. 

97. 

98. 

99. 
100. 
101. 
102. 


Tramps. 

Punishment  of  tramps. 

Arrest  of  tramps. 

Vagrants. 

Arrest  of  vagrants. 

Certain  persons  to  be  deemed  vaga- 
bonds. 

Arrest  of  vagabonds. 

Attachment  of  dead  body. 

Violation  of  sepulture. 

Buying  or  selling  dead  body. 

Injuring  or  defacing  tombs,  etc. 

Desecration  of  burial  ground. 

Removal  of  flowers,  etc.,  from  grave. 

Making   road,    etc.,    through    burial 
ground. 

Cruelty  to  animals. 

Buying,  selling,  etc.,  leading,  driving, 
etc.,  disabled  horses.      Penalty. 

Corporations  liable. 

Mutilation  of  horses. 

Mutilation  of  dogs. 

E-xhibition   of  mutilated   dogs  pro- 
hibited. 

Rest  for  animals  transported. 

Arrest  for  cruelty  to  animals. 

Search  warrant. 

Officers   to   prosecute.      Disposition 
of  fines. 

Same  subject. 

Stabling  horse,  etc.,  above  first  floor. 

Same  subject. 

Number  of  horses,  etc.,   in  certain 
buildings  limited. 

Smoking    in    certain    stables    pro- 
hibited, except. 

Certain  stables  to  be  equipped  with 
pails  of  water,  etc. 

Entry  into  stables  by  certain  officials 
for  law  enforcement. 

Penalties. 

Pigeon  shooting,  etc. 

Search   warrant  for   fighting   birds, 
etc. 

Entr>'  without  a  warrant,  etc. 

Persons  arrested  to  be  taken  before 
court,  etc. 

Judgment   of  forfeiture,   etc.     Pro- 
ceedings thereon. 

Appeal. 

Expenses  of  care,  etc.,  of  birds,  etc. 

Penalty  on  owner,  etc. 

Penalty  for  being  present  at  exhibi- 
tion, etc. 

False  notice  of  birth,  etc. 

Costumed  debt  collectors. 

Color  or  race  discrimination. 

Eavesdropping. 

Accessory  to  same. 
Prima  facie  evidence. 

To  whom  §§  99-101  not  apphcable. 


1  Section  1.     Whoever  fraudulently  and  deceitfully  entices  or  takes  Abduction  of 

2  away  an  unmarried  female  under  sixteen  from  her  father's  house  or  else-  fe'ln'sSrunder 
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sixteen  for 

the 

purpose  of 

marriage. 

1852, 

254. 

G.  S. 

165, 

§1. 

P.  S. 

207, 

§1. 

R.  L. 

212, 

U. 

7  Gray,  479. 

152  Mass. 

1. 

Abduction 

lof 

women  or 

girls, 

etc. 

1845, 

216, 

§1. 

G.  S. 

165, 

§2. 

P.  S. 

207, 

§2. 

1886, 

329, 

§  1. 

1898, 

444, 

§1. 

R.  L. 

212, 

§2. 

1910, 

424, 

§1. 

12  Met.  93. 

131  Mass. 

224. 

211  Mass. 

50. 

Administering 

drug. 

1886, 

329, 

12. 

R.  L. 

212, 

§3. 

1918. 

257, 

§464 

1919, 

5. 

1920, 

2. 

where,  without  the  consent  of  the  parent  or  guardian,  if  any,  under  3 

whose  care  and  custody  she  is  living,  for  the  purpose  of  eft'ecting  a  clandes-  4 

tine  marriage  of  such  female  without  such  consent,  shall  be  punished  by  5 

imprisonment  for  not  more  than  one  year  or  by  a  fine  of  not  more  than  6 

one  thousand  dollars,  or  both.  7 

Section  2.     Whoever  fraudulently  and  deceitfully  entices  or  takes  1 

away  a  woman  or  girl  from  her  father's  house  or  elsewhere,  for  the  pur-  2 

pose  of  prostitution  or  for  the  purpose  of  unlawful  sexual  intercourse,  3 

and  whoever  aids  and  assists  in  such  abduction  for  such  purpose,  shall  4 

be  punished  by  imprisonment  in  the  state  prison  for  not  more  than  three  5 

years  or  in  jail  for  not  more  than  one  year  or  by  a  fine  of  not  more  than  6 

one  thousand  dollars,  or  by  both  such  fine  and  imprisonment  in  jail.  7 

252  Mass.  158. 

Section  3.     Whoever  applies,  administers  to  or  causes  to  be  taken  1 

by  a  woman  or  girl  any  drug,  matter  or  thing  with  intent  to  stupefy  or  2 

overpower  her  so  as  thereby  to  enable  any  person  to  have  unlawful  sexual  3 

intercourse  with  her  shall  be  punished  by  imprisonment  in  the  state  4 

prison  for  not  more  than  tliree  years  or  in  jail  or  the  house  of  correction  .5 

for  not  more  than  two  and  one  half  years  or  by  a  fine  of  not  more  than  one  6 

thousand  dollars,  or  by  both  such  fine  and  imprisonment  in  jail  or  the  7 

house  of  correction.  8 


Enticing  to 
unlawful  in- 
tercourse. 
1886,  329,  §  3. 
1898,  444,  5  2. 
R.  L,  212,  I  4. 

Penalty  for 
carnal  knowl- 
edge of  idiot, 
etc. 

1886,  329.  §  4. 
R.  L.  212,  §  5. 
1913,  469. 


Section  4.     Whoever  induces  any  person  under  eighteen  of  chaste  life  1 

to  have  unlawful  sexual  intercourse  shall  be  punished  as  provided  in  the  2 

preceding  section.  3 

Section  .5.     Whoever  has  unlawful  sexual  intercourse  with  a  female  1 

who  is  feeble  minded,  an  idiot  or  imbecile,  under  circumstances  which  2 

do  not  constitute  rape,  shall,  if  he  had  reasonable  cause  to  believe  that  3 

she  was  feeble  minded,  an  idiot  or  imbecile,  be  punished  as  provided  in  4 

section  tliree.  5 


Penalty  on 
owner  of 
premises,  etc. 
1886,  329,  §  5. 
R.  L.  212,  §6. 
1910,  424,  §  2. 


Section  6.     Whoever,  being  the  owiier  of  a  place  or  having  or  assist-  1 

ing  in  the  management  or  control  thereof,  induces  or  knowingly  suffers  a  2 

female  to  resort  to  or  be  in  or  upon  such  place,  for  the  purpose  of  unlaw-  3 

fully  having  sexual  intercourse,  shall  be  punished  as  provided  in  section  4 

three.  5 


Penalty  for 
deriving  sup- 
port from  an 
inmate  of  a 
house  of  ill 
fame,  etc. 
1910,  424,  §  5. 
1914,  621. 
212  Mass.  253. 


Section  7.  Whoever,  knowing  a  female  to  be  a  prostitute,  shall  live 
or  derive  support  or  maintenance,  in  whole  or  in  part,  from  the  earnings 
or  proceeds  of  her  prostitution,  from  moneys  loaned,  advanced  to  or 
charged  against  her  by  any  keeper  or  manager  or  inmate  of  a  house 
or  other  place  where  prostitution  is  practiced  or  allowed,  or  shall  share 
in  such  earnings,  proceeds  or  moneys,  shall  be  punished  by  imprisonment 
in  the  state  prison  for  not  more  than  three  years  or  in  the  house  of  correc- 
tion for  not  more  than  one  year  or  by  a  fine  of  not  more  than  one  thou- 
sand dollars,  or  both. 


Penalty  for 

soliciting,  etc. 
1910,  424,  §  6. 


Section  8.     Whoever  shall  solicit  or  receive  compensation  for  solicit-  1 

ing  for  a  prostitute  shall  be  punished  by  imprisonment  in  the  house  of  2 

correction  for  not  more  than  one  year  or  by  a  fine  of  not  more  than  five  3 

hundred  dollars,  or  both.  4 
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1  Section  9.     If  a  person  makes  oath  before  a  district  court  or  trial  authorlJcentry 

2  justice  that  he  has  probable  cause  to  suspect  that  a  house,  building,  igJiS'^lli'^'s^? 

3  room  or  place  is  kept  or  resorted  to  for  prostitution  and  that  a  certain 

4  person  owning,  or  having  or  assisting  in  the  management  or  control  of 

5  such  house,  building,  room  or  place  knowingly  suffers  a  certain  female 

6  to  be  in  or  upon  such  place  for  the  purpose  of  unlawfully  having  sexual 

7  intercourse,  said  court  or  trial  justice  shall,  if  satisfied  that  there  is 
S  probable  cause  therefor,  issue  a  warrant  commanding  the  sheriff  or  his 
9  deputy,  or  any  constable  or  police  officer,  to  enter  such  house,  building, 

10  room  or  place  and  search  for  such  person,  and  take  into  custody  such 

11  person  and  such  female.    Said  person  shall  be  detained  for  not  more  tlian 

12  twenty-four  hours  until  complaint  may  be  made  against  him,  and  said 

13  female  for  a  reasonable  time  until  she  may  be  brought  before  said  court 

14  or  trial  justice  to  be  recognized  with  or  without  sureties  at  the  discretion 

15  of  said  court  or  trial  justice  to  appear  as  witnesses  before  the  next  or 

16  any  succeeding  sitting  of  said  court  or  trial  justice.    This  section  shall 

17  be  in  addition  to  and  not  in  derogation  of  the  common  law. 

1  Section  10.     Nothing  in  the  preceding  section  shall  prevent  the  arrest  Arrest  without 

2  and  detention  without  a  warrant  of  any  person  who,  the  officer  serving  "9^0*424.  §  8. 

3  said  process  may  have  reasonable  cause  to  believe,  is  violating  any  pro- 

4  vision  of  this  chapter,  or  is  keeping  a  house,  room  or  place  resorted  to  for 

5  prostitution  or  lewdness,  and  said  officer  may  upon  such  search  arrest 

6  without  a  warrant  any  such  person,  ajid  detain  him  until  complaint  may 

7  be  made  against  him. 

1  Section  11.     A  person  shall  not  be  convicted  under  sections  two  to  Evidence  and 

2  six,  inclusive,  upon  the  evidence  of  one  witness  only,  unless  his  testimony  iSers^g,' 

3  is  corroborated  in  a  material  particular,  and  prosecution  for  a  violation  r^l'.212,  §7. 

4  of  any  of  said  sections  shall  not  be  commenced  more  than  one  year  after  ^^^  '^''^^-  ^^^• 

5  the  commission  of  the  crime. 

1  Section  12.     Whoever  knowingly  procures,  entices,  sends,  or  aids  or  Penalty  tor 

2  abets  in  procuring,  enticing  or  sending,  a  woman  or  girl  to  practice  pros-  femaie^oa 

3  titution,  or  to  enter  as  an  inmate  or  a  servant  a  house  of  ill  fame  or  other  f'a°n'il^  etV." 

4  place  resorted  to  for  prostitution,  whether  within  or  without  the  com-  J^^^'  2:2, 1  \'. 

5  monwealth,  shall  be  punished  by  a  fine  of  not  less  than  one  hundred  nor  i^io.  424,  §  3. 

6  more  than  five  hundred  dollars  or  by  imprisonment  for  not  less  than  three 

7  months  nor  more  than  two  years.    Whoever  as  proprietor  or  keep)er  of  an 

8  intelligence  or  employment  office,  either  personally  or  through  an  agent 

9  or  employee,  procures  or  sends  a  woman  or  girl  to  enter  as  aforesaid  a 

10  house  of  ill  fame  or  other  place  resorted  to  for  prostitution,  the  char- 

11  acter  of  which  on  reasonable  incjuiry  could  have  been  ascertained  by 

12  him,  shall  be  punished  by  a  fine  of  not  less  than  fifty  nor  more  than  two 

13  hundred  dollars. 

1  Section  13.     Whoever,  for  any  length  of  time,  unlawfully  detains  or  Detaining  a 

2  attempts  to  detain,  or  aids  or  abets  in  unlawfully  detaining  or  attempt-  ho^seVAii 

3  ing  to  detain,  or  provides  or  administers  or  aids  or  abets  in  providing  or  issl,  311,  §  2. 

4  administering  any  drug  or  licjuor  for  the  purpose  of  detaining,  a  woman  or  fg^-  Hf  |  ^; 
.5  girl  in  a  house  of  ill  fame  or  other  place  where  prostitution  is  practiced 

6  or  allowed,  shall  be  punished  by  imprisonment  in  the  state  prison  for  not 

7  more  than  fi\"e  years  or  in  the  house  of  correction  for  not  less  than  one 
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nor  more  than  two  and  one  half  years  or  by  a  fine  of  not  less  than  one     8 
hundred  nor  more  than  five  hundred  dollars.  9 


Adultery. 
B.  L.  94,  §  9. 
0.  L.  15,  §  9. 
1694-5,  5, 
§5  1.2. 
1762-3.  29. 
1784.  40,  §  1. 
R.  .S.  130,  §  1. 
G.  S.  165.  §  3. 

R  L  2f2'  Wo  not  more  than  two  years,  or  by  a  fine  of  not  more  than  fiye  hundred 

21  Pick.  509.        ^JQj,^j.g_ 


Section  14.  A  married  man  who  has  sexual  intercourse  with  a  woman 
not  his  wife,  an  unmarried  man  who  has  sexual  intercourse  with  a  married 
woman  or  a  married  woman  who  has  sexual  intercourse  with  a  man  not 
her  husband  shall  l)C  guilty  of  adultery  and  shall  be  punished  by  impris- 
onment in  the  state  prison  for  not  more  than  three  years  or  in  jail  for 


2  Met.  190. 


5  Met.  535. 
2  Gush.  551. 

6  Gush.  7S. 


6  .A.llen,  591. 
11  Allen,  23. 
97  Mass.  59. 


131  Mass.  577. 
157  Mass.  415. 


163  Mass.  499. 
211  Mass.  50. 


Polygamy. 
1694-5,  5, 
§§3-5. 
1698,  19. 
1784,  40.  §  2, 
R.  S.  130, 
§§2,3. 
G.  S.  165, 
§14,6. 
P.  S.  207, 
§§4,5. 
R.  L.  212, 

1918,  257, 
§464. 

1919,  5. 

1920,  2. 

1  Pick.  136. 
7  Met.  472. 

2  Gush.  553. 
4  Gush.  49. 
6  Allen,  591. 

10  Allen.  196. 

11  Allen,  23. 
105  Mass.  464 


11. 


Section  1.5.     Whoever,  having  a  former  husband  or  wife  living,  mar-  1 

ries  another  person  or  continues  to  cohabit  with  a  second  husband  or  2 

wife  in  the  commonwealth  shall  be  guilty  of  polygamy,  and  be  punished  by  3 

imprisonment  in  the  state  prison  for  not  more  than  five  years  or  in  jail  4 

for  not  more  than  two  and  one  half  years  or  by  a  fine  of  not  more  than  5 

five  hundred  dollars;  but  this  section  shall  not  apply  to  a  person  whose  6 

husband  or  wife  has  continually  remained  beyond  sea,  or  has  voluntarily  7 

withdrawn  from  the  other  and  remained  absent,  for  seven  consecutive  8 

years,  the  party  marrying  again  not  knowing  the  other  to  be  living  9 

within  that  time,  nor  to  a  person  who  has  been  legally  divorced  from  the  10 

bonds  of  matrimony  and  who  is  not  the  guilty  cause  of  such  divorce,  11 

nor  to  any  person  who  has  been  legally  divorced  after  the  expiration  of  12 

two  years  from  the  time  of  the  entry  of  the  absolute  decree  of  divorce.  13 


113  Mass.  458. 
121  Mass.  47. 
126  Mass.  34. 


140  Mass.  296. 
147  Mass.  294. 
158  Mass.  81. 


163  Mass.  453. 
248  Mass.  15. 


Lascivious 
cohabitation 
and  lewdness. 
1784,  40,  §  3. 
R.  S.  130,  §  4. 
G.  S.  165,  §  6. 
P.  S.  207,  §  6. 
R.  L.  212,  §  12. 
1  Mass.  8. 
10  Mass.  153. 
4  Gush.  49. 


Section  16.  A  man  and  woman  who,  not  being  married  to  each 
other,  lewdly  and  lasciviously  associate  and  cohabit  together,  or  a  man  or 
woman,  married  or  unmarried,  who  is  guilty  of  open  and  gross  lewdness 
and  lascivious  behavior,  shall  be  punished  by  imprisonment  in  the  state 
prison  for  not  more  than  three  years  or  in  jail  for  not  more  than  two 
years  or  by  a  fine  of  not  more  than  three  hundred  dollars. 

127  Mass.  459.  128  Mass.  52.  159  Mass.  61.  273  Mass.  229. 


Incest. 

1695-6,  2.  §  2. 
R.  S.  130.  §  13. 
G.  S.  165,  §  7. 
P.  S.  207,  §  7. 
R.  L.  212,  §  13. 

1918,  257, 
§464. 

1919,  5. 


Section  17.  Persons  within  the  degrees  of  consanguinity  within 
which  marriages  are  prohibited  or  declared  by  law  to  be  incestuous  and 
void,  who  intermarry  or  have  sexual  intercourse  with  each  other,  shall 
be  punished  by  imprisonment  in  the  state  prison  for  not  more  than 
twenty  years  or  in  jail  for  not  more  than  two  and  one  half  years. 

1920,2.  10  Met.  451.  248  Mass.  259. 


Section  18.     Whoever  commits  fornication  shall  be  punished  by  im-     1 
prisonment  for  not  more  than  three  months  or  bv  a  fine  of  not  more  than     2 

3 

256  Mass.  539. 


Fornication. 

C.  L.  54, 

§§4.  5. 

1692-3.  18.  §  5.      ,  .  ,    ,, 

1785, 66,  §  1.     thirty  dollars 


R.  S.  1.30.  §  5. 
G.  S.  165.  §  8. 


P.  S.  207,  §  8. 
R.  L.  212,  §  14. 


aue'Jr't''  Section  19.     Whoever,  with  intent  to  procure  the  miscarriage  of  a     1 

etc.,  to  procure  wouiau.  Unlawfully  administers  to  her,  or  advises  or  prescribes  for  her,     2 
1845, 27.  or  causes  any  poison,  drug,  medicine  or  other  noxious  thing  to  be  taken    3 
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4  by  her  or,  with  the  like  intent,  unlaw'fully  uses  any  instrument  or  other  o.  s.  les,  §9. 

5  means  whatever,  or,  witli  like  intent,  aids  or  assists  therein,  shall,  if  she  r.  l.  212.  §  15. 

6  dies  in  consequence  thereof,  be  punished  by  imprisonment  in  the  state  \\  ally'.  419. 

7  prison  for  not  less  than  five  nor  more  than  twenty  years;  and,  if  she  does  Jg clly'.  22I'. 
S  not  die  in  consequence  thereof,  by  imprisonment  in  the  state  prison  for  }o8'^"i™'3^|bi 
9  not  more  than  seven  years  and  by  a  fine  of  not  more  than  two  thousand  ii^  ^'^iss.  47, 

10  dollars. 

121  Mass.  69.  159  Mass.  56.  253  Mass.  509. 

132  Mass.  261.  165  Mass.  13,  59.  257  Mass.  518. 

136  Mass.  429.  195  Mass.  100.  264  Mass.  217. 

155  Mass.  274.  213  Mass.  563,  266  Mass.  391. 

156  Mass.  99.  231  Mass.  265.  271  Mass.  41. 

157  Mass.  519.  252  Mass.  545. 

1  Section  20.     Whoever  knowingly  advertises,  prints,  publishes,  dis-  Penalty  for 

2  tributes  or  circulates,  or  knowingly  causes  to  be  advertised,  printed,  JtcTniticf.' 

3  published,  distributed  or  circulated,  any  pamphlet,  printed  paper,  book,  ^o''p'rocuTe''"^ 

4  newspaper,  notice,  advertisement  or  reference,  containing  words  or  Ian-  1847' gs' 

5  guage  giving  or  conveying  any  notice,  hint  or  reference  to  any  person,  p  |  oov^'Aq"' 

6  or  to  the  name  of  any  person,  real  or  fictitious,  from  whom,  or  to  any  R  l.  212.  §  le. 

7  place,  house,  shop  or  office  where,  any  poison,  drug,  mixture,  preparation,  wis!  257! 

8  medicine  or  noxious  thing,  or  any  instrument  or  .means  whatever,  or  any  ung.  5. 

9  advice,  direction,  information  or  knowledge,  may  be  obtained  for  the  uB^Mtss  464. 

10  purpose  of  causing  or  procuring  the  miscarriage  of  a  woman  pregnant  "''  ^^^^^-  ^^■ 

1 1  with  child  or  of  preventing,  or  which  is  represented  as  intended  to  prevent, 

12  pregnancy,  shall  be  punished  by  imprisonment  in  the  state  prison  for 

13  not  more  than  three  years  or  in  jail  for  not  more  than  two  and  one  half 

14  years  or  by  a  fine  of  not  more  than  one  thousand  dollars. 

1  Section  21.     Whoever  sells,  lends,  gives  away,  exhibits,  or  offers  to  other  offences 

2  sell,  lend  or  give  away  an  instrument  or  otiier  article  intended  to  be  used  dKency. 

3  for  self-abuse,  or  any  drug,  medicine,  instrument  or  article  whatever  r  a' 207,' §17. 

4  for  the  prevention  of  conception  or  for  causing  unlawful  abortion,  or  Jg is,' Is'?,' §454! 

5  advertises  the  same,  or  writes,  prints  or  causes  to  be  written  or  printed  JgJ,^'  ^ 

6  a  card,  circular,  book,  pamphlet,  advertisement  or  notice  of  any  kind  227  Mass.  57. 

7  stating  when,  where,  how,  of  whom  or  by  what  means  such  article  can 
S  be  purchased  or  obtained,  or  manufactures  or  makes  any  such  article, 
9  shall  be  punished  by  imprisonment  in  the  state  prison  for  not  more  than 

10  five  years  or  in  jail  or  the  house  of  correction  for  not  more  than  two  and 

11  one  half  years  or  by  a  fine  of  not  less  than  one  hundred  nor  more  than 

12  one  thousand  dollars. 

1  Section  22.     A  woman  who  conceals  the  death  of  issue  of  her  body.  Concealment 

2  which  if  born  alive  would  be  illegitimate,  so  that  it  cannot  be  ascertained  deaoTof'^'^  ° 

3  whether  it  was  born  alive  or,  if  born  alive,  whether  it  was  murdered,  cmm'""^'^ 

4  shall  be  punished  by  a  fine  of  not  more  than  one  hundred  dollars  or  by  \y^]  H]  §  2. 

5  imprisonment  for  not  more  than  one  year. 

R.  S.  130.  §  6.  p.  8.207.  §11.  1931,  2S6,  §2. 

G.  S.  165.  §  11.  R.  L.  212.  §  17. 

1  Section  23.     A  woman  indicted  for  the  murder  of  her  infant  illegiti-  ■'°'^4«j;  "L 

2  mate  child  may  also  be  charged  in  the  same  indictment  with  the  crime  concealment. 

3  described  in  the  preceding  section;  and  if  she  is  acquitted  of  murder,  she  r.  s.'  136.  § 7. 

4  may  be  convicted  of  the  concealment. 

G.  S.  165,  §  12.  P.  S.  207.  §  12.  R,  I,.  212,  §  18.  1931,256.  §3. 


3184 


CHIMES   AGAINST   CHASTITY,    ETC.,    AND    GOOD    ORDER.       [ChAP.    272. 


Keeping  house 
of  ill  fame. 
C.  L.  208.  §  2. 
1720-1,7,  §  3. 
1793,  59,  §  8. 


Section  24.  Whoever  keeps  a  house  of  ill  fame  which  is  resorted  to 
for  prostitution  or  lewdness  shall  be  punished  by  imprisonment  for  not 
more  than  two  years. 


R.  S.  130,  5  8. 
1849,  84. 
1855,  405. 
G.  S.  165,  §  13. 


P.  S.  207,  §  13. 
R.  L.  212,  §  19. 
3  Pick.  26. 
1  Met.  151. 


2  Gray,  356. 

1 1  Gray,  48. 
1  Allen,  7. 

12  Allen,  177. 


124  Mass.  26. 
132  Mass.  1. 
150  Mass.  314. 
165  Mass.  588. 


Use  of  certain 
enclosures  in 
restaurants, 
etc.,  pro- 
hibited. 
1915,  180, 
5§  1,  2. 


Section  25.     Any  person  owning,  managing  or  controlling  a  cafe,  res-  1 

taurant,  saloon  or  other  place  in  any  town,  where  food  or  drink  is  sold  2 

to  the  public  to  be  consumed  upon  the  premises,  and  any  employee  of  3 

such  person  who  provides,  maintains,  uses  or  permits  the  use  of  a  booth,  4 

stall  or  enclosure  of  any  description  whatever  which  is  so  closed  by  cur-  5 

tains,  screens  or  other  devices  that  the  persons  within  cannot  at  any  6 

time  plainly  be  seen  by  other  persons  in  such  cafe,  restaurant,  saloon  or  7 

other  place,  or  in  any  division  thereof,  unless  the  enclosure  is  approved  8 

by  the  licensing  authorities,  shall  be  punished  by  a  fine  of  not  less  than  9 

fifty  nor  more  than  five  hundred  dollars  or  by  imprisonment  for  not  10 

more  than  two  months,  or  both.  11 


Penalty  for 
resorting  to 
caf6,  etc.,  for 
immoral  pur- 
poses. 
1915,  180,  §  3. 


Section  26.     Whoever,  for  the  purpose  of  immoral  solicitation  or  1 

immoral  bargaining,  shall  resort  to  any  cafe,  restaurant,  saloon  or  other  2 

place  where  food  or  drink  is  sold  or  served  to  be  consumed  upon  the  .3 

premises,  and  whoever  shall  resort  to  any  such  place  for  the  purpose  of,  4 

in  any  manner,  inducing  another  person  to  engage  in  immoral  conduct,  5 

and  whoever,  being  in  or  about  any  such  place,  shall  engage  in  any  such  6 

acts,  shall  be  punished  by  a  fine  of  not  less  than  twenty-five  nor  more  7 

than  five  hundred  dollars  or  by  imprisonment  for  not  more  than  one  8 

year,  or  both.  9 


Copy  of 

record  of  con- 
viction to 
be  sent  to 
licensing 
officer,  etc. 
1915,  180,  §  4. 


Section  27.  The  clerk  of  the  court  in  which  any  person  is  convicted 
of  a  violation  of  either  of  the  two  preceding  sections  shall  forthwith  send 
a  copy  of  the  record  of  such  conviction  to  the  officer  or  board  issuing  any 
license  or  licenses  under  which  the  place  where  the  ofi'ence  was  com- 
mitted is  conducted. 


Penalty  for 
possession  or 
sale,  etc.,  of 
obscene 
literature. 
1711-12,  6, 
§  19. 

R  S.  130, 
§§  10,  12. 
G.  S.  165, 
§§15,  17. 
1862,  168, 
§§1,3. 
1880,  97. 
P.  S.  207. 
§§  15,  16. 
1890,  70. 

1894,  433. 

1895,  162. 
R.  L.  212, 
1904,  120. 
1913,  259. 


§20. 


Section  28.     Whoever  imports,  prints,  publishes,  sells  or  distributes  1 

a  book,  pamphlet,  ballad,  printed  paper  or  other  thing  wjiich  is  obscene,  2 

indecent  or  impure,  or  manifestly  tends  to  corrupt  the  morals  of  youth,  3 

or  an  obscene,  indecent  or  impure  print,  picture,  figure,  image  or  descrip-  4 

tion,  manifestly  tending  to  corrupt  the  morals  of  youth,  or  introduces  5 

into  a  family,  school  or  place  of  education,  or  buys,  procures,  receives  or  6 

has  in  his  possession  any  such  book,  pamphlet,  ballad,  printed  paper,  7 

obscene,  indecent  or  impure  print,  picture,  figure,  image  or  other  thing,  8 

either  for  the  purpose  of  sale,  exhibition,  loan  or  circulation  or  with  intent  9 

to  introduce  the  same  into  a  family,  school  or  place  of  education,  shall  be  10 

punished  by  imprisonment  for  not  more  than  two  years  or  by  a  fine  of  not  11 

less  than  one  hundred  nor  more  than  one  thousand  dollars,  or  both.  12 

4.50 


1918.  257, 

1919.  6. 

1920.  2. 


1930,  162. 
17  Mass.  366. 
1  Cush.  66. 


126  Mass.  46. 

139  Mass.  382. 

164  Mass.  162. 


200  Mass.  346. 

227  Mass.  57. 

271  Mass.  318,  327. 


b'y^adTCnlle"-"  Section  29.     Whoever  publishes,  delivers,  distributes,  or  causes  to  1 

ment.  etc.,  of  tjg  published,  delivered  or  distributed,  an  advertisement,  statement  or  2 

information  f                                             ,    i     i        i  •    i      .                   11                 1          , 

concerning  noticc,  othcr  than  a  label  which  is  attached  to  a  bottle  or  package  of  3 


1885,  305. 

R.  L.  212,  §21. 
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4  medicine,  or  which  is  contained  in  a  sealed  package  of  riK  ilicine.  describ-  certain  diseases 

5  ing  the  causes,  symptoms,  details  or  effects  of  a  venereal  di.scase,  or  of  a  igosl'sse'' 

6  disease,  infirmity  or  condition  of  the  sexual  organs,  for  the  purpose  of  '■^^^^'^'^''■ 

7  calling  attention  to  or  advertising  a  person  from  whom,  or  an  office  or  violation  of 

8  place  at  which,  information,  treatment  or  advice  may  be  obtained  con-  calfsffor^vo- 

9  cerning  such  diseases  or  conditions,  shall  be  punished  by  imprisonment  of'h"'sidan's 

10  for  not  more  than  six  months  or  by  a  fine  of  not  less  than  fifty  nor  more  registration, 

11  than  five  hundred  dollars,  or  both.    This  section  shall  not  apply  to  the  fseeChap.  112, 

12  printing  or  delivering  in  sealed  packages  outside  this  commonwealth  of 
18  books,  pamphlets  or  circulars  containing  such  advertisements,  nor  to 

14  newspapers  printed  outside  this  commonwealth,   nor  to  the  printing, 

15  publishing  or  distribution  of  any  matter  pertaining  to  venereal  diseases 

16  by  state  or  municipal  health  authorities. 

1  Section  .30.     Whoever  sells,  lends,  gives  away  or  has  in  his  possession  Dissemination 

2  with  intent  to  sell,  lend,  give  away  or  distribute,  or  offers  to  sell,  lend,  ritp"ratarT' 

3  give  away  or  distribute  to  a  minor  a  book,  pamphlet,  magazine,  news- 

4  paper  or  other  printed  paper  devoted  to  the  publication  or  principally 
.5  made  up  of  criminal  news,  police  reports  or  accounts  of  criminal  deeds, 
G  or  pictures  and  stories  of  lust  or  crime;  or  exhibits  upon  a  public  way  or 

7  in  any  other  place  within  the  view,  or  which  may  be  within  the  view,  of  a 

8  minor,  or  employs  a  minor,  or  having  the  custody  or  control  of  a  minor 

9  permits  him,  to  sell,  lend,  give  away  or  distribute  any  such  book,  pam- 

10  phlet,  magazine,  newspaper  or  printed  paper,  shall  be  punished  by  im- 

11  prisonment  for  not  more  than  two  years  or  by  a  fine  of  not  less  than 

12  one  hundred  nor  more  than  one  thousand  dollars. 

1  Section  .31.     Whoever,  as  owner,  manager,  director,  agent  or  in  any  immoral 

2  other  capacity,  uses  or  causes  or  permits  to  be  used,  in  connection  with  isM.'a'sgTri.^' 

3  any  show  or  entertainment,  public  or  private,  a  phonograph  or  other  ^-  ^-  ^^^-  ^  ^^• 

4  contrivance,  instrument  or  device,  which  utters  or  gives  forth  any  pro- 

5  fane,  obscene  or  impure  language,  shall  be  punished  by  imprisonment  for 

6  not  more  than  one  year  or  by  a  fine  of  not  more  than  five  hundred  dollars, 

7  or  both. 

1  Section  32.     Whoever,  as  owner,  manager,  director,  agent  or  in  any  Penalty  for 

2  other  capacity,  prepares,  advertises,  gives,  presents  or  participates  in  SiTo^r'aim- 

3  any  lewd,  obscene,  indecent,  immoral  or  impure  show  or  entertainment,  r.^l." 2T2,°|"23 

4  or  in  any  show  or  entertainment  suggestive  of  lewdness,  obscenity,  '^'°'  ^^''■ 

5  indecency,  immorality  or  impurity,  or  in  any  show  or  entertainment 

6  manifestly  tending  to  corrupt  tiie  morals  of  youth,  shall  be  punished  by 

7  imprisonment  for  not  more  than  one  year  or  by  a  fine  of  not  more  than 

8  five  hundred  dollars,  or  both. 

1  Section  33.     Whoever  exhibits  for  hire  a  minor  or  insane  person  who  Eihibition  of 

2  is  deformed  or  a  person  who  has  an  appearance  of  deformity  produced  by  ilsT.'gg.'^^' 

3  artificial  means  shall  be  punished  by  a  fine  of  not  more  than  five  hun-  ^-  ^-  ^^^'  ^  ^*- 

4  dred  dollars. 

1  Section  .34.     Whoever  commits  the  abominable  and  detestable  crime  sodomy  and 

2  against  nature,  either  with  mankind  or  with  a  beast,  shall  be  punished  al!."*', 

3  by  imprisonment  in  the  state  prison  for  not  more  than  twenty  years.  ^^  ^'  *' 

C.  L.  14,  §§  7,  8.  1784,  46.  §  I.  R.  S.  130,  §  14.  P.  S.  207.  §  IS. 

1697,  19.  1804,  133.  G.  S.  165,  §  18.  11.  L.  212,  §  25. 
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Unnatural  and 
lascivious  acts. 
1887,  436.  5  1. 
R.  L.  212.  §27. 

1918.  257. 
H64. 

1919.  5. 

1920.  2. 

160  Mass.  536. 


Section  35.  Whoever  commits  any  unnatural  and  lascivious  act  with 
another  person  shall  be  punished  by  a  fine  of  not  less  than  one  hundred 
nor  more  than  one  thousand  dollars  or  by  imprisonment  in  the  state 
prison  for  not  more  than  five  years  or  in  jail  or  the  house  of  correction 
for  not  more  than  two  and  one  half  years. 


197  Mass.  166. 


Blasphemy. 

B.  L.  94,  §  3. 

C.  L.  14.  §3. 
1697,  20. 
1782,  8. 

R.  S.  130.  §  15. 
G.  S.  165,  §  19. 
P.  S.  207,  §  19. 
R.  L.  212,  §  28. 
20  Pick.  206. 


Section  36.  Whoever  wilfully  blasphemes  the  holy  name  of  God  by 
denying,  cursing  or  contumeliously  reproaching  God,  his  creation,  govern- 
ment or  final  judging  of  the  world,  or  by  cursing  or  contumeliously  re- 
proaching Jesus  Christ  or  the  Holy  Ghost,  or  by  cursing  or  contumeliously 
reproaching  or  exposing  to  contempt  and  ridicule,  the  holy  word  of  God 
contained  in  the  holy  scriptures  shall  be  punished  by  imprisonment  in 
jail  for  not  more  than  one  year  or  by  a  fine  of  not  more  than  three  hun- 
dred dollars,  and  may  also  be  bound  to  good  behavior. 


Profane  cursing 
and  swearing. 
C.  L.  145, 
§U,  2. 

1692-3,  18,  §  1. 
1693,  9. 
1733-4,  13. 
1746-7,  17.  §  1. 
1798,33,  §§1,3. 


Section  37.  Whoever,  having  arrived  at  the  age  of  discretion,  pro- 
fanely curses  or  swears,  shall  be  punished  bj-  a  fine  of  not  more  than 
five  dollars  nor  less  than  one  dollar;  but  no  prosecution  hereunder 
shall  be  commenced  after  twenty  days  from  the  commission  of  the 
offence. 

R.  S.  130,  §  16.  G.  S.  165,  §  20.  P.  S.  207,  §  20.  R.  L.  212.  §  29. 


i?irouswOTsht'       Section  38.    Whoever  wilfully  interrupts  or  disturbs  an  assembly  of  1 

c°L.  ||°'.\2.'  people  met  for  worship  of  God  shall  be  punished  by  imprisonment  for  2 

R.  s.'  1.30,  §  17.  not  more  than  one  month  or  by  a  fine  of  not  more  than  fiftv  dollars.  3 

P.  S.  207,  §21.  R.  L.  212,  §30.  2  Mass.  163. 


Peddling, 
gaming,  etc 
near  camp 
meeting. 
1S38.  143. 
G.  S.  165,  § 
1867,  59. 
1878,  92. 
1S79,  56. 
P.  S.  207,  § 
R.  L.  212 


22. 
§31 


132  Mass.  542 


Section  39.     \Mioever,  during  the  time  of  holding  a  camp  or  field  1 

meeting  for  religious  purposes,  and  within  one  mile  of  the  place  thereof,  2 

hawks  or  peddles  goods,  wares  or  merchandise,  or  establishes  or  main-  3 

tains  a  tent,  booth  or  building  for  vending  provisions  or  refreshments,  4 

or  furnishes  shelter  and  food  for  or  has  the  care  of  horses  for  pay,  without  5 

permission  from  the  authorities  or  officers  having  the  charge  or  direction  6 

of  such  meeting,  or  engages  in  gaming  or  horse  racing,  or  exhibits  or  7 

offers  to  exhibit  any  show  or  play,  shall  forfeit  not  more  than  twenty  8 

dollars;  provided,  that  the  time  of  holding  such  meeting  shall  not  exceed  9 

thirty  consecutive  days  in  any  one  year;    and  that  a  person  having  a  10 

regular,  usual  and  established  place  of  business  within  such  limits  need  11 

not  suspend  his  business.  12 


Disturbance  SECTION  40.     Whocver  wilfullv  interrupts  or  disturbs  a  school  or  other 

of  scriool  or  -  I'ci  1111  •l_ju* 

public  meeting,  assembly  of  people  met  for  a  lawiul  purpose  shall  be  punished  by  im- 
G.  s!  165,  §  23.  nrisonment  for  not  more  than  one  month  or  by  a  fine  of  not  more  than 

P  S   207    §  23.      . 

R.  L.  212,  §  32.  fifty  dollars. 

1  Gray,  476. 


Disturbance 
of  public 
libraries. 
1885,  225. 
R.  L.  212,  §  33, 


Section  41.  Whoever  wilfully  disturbs  persons  assembled  in  a  pub- 
lic library,  or  a  reading  room  connected  therewith,  by  making  a  noise 
or  in  any  other  manner  during  the  time  when  such  library  or  reading 
room  is  open  to  the  public  shall  be  punished  as  provided  in  the  preceding 
section. 
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1  Section  42.     Whoever  wilfully  interrupts  or  by  fast  driving  or  other-  Disturbance 

2  wise  in  any  way  disturbs  a  funeral  assembly  or  procession  shall  be  pun-  i85i,  193.' 

3  ished  as  provided  in  section  forty. 

G.  S.  165.  §  24.  P.  S.  207,  §  24.  R.  L.  212,  §  34.  1  Gray,  476. 

1  Section  43.     \Mioever,  in  or  upon  a  railroad  carriage,  steamboat  or  Disorderly  con- 

„,  11.  .Til  1*^1  i  1  duct  in  public 

2  other  public  conveyance,  is  disorderly,  or  disturbs  or  annoys  travelers  conveyances. 

3  in  or  upon  the  same  by  profane,  obscene  or  indecent  language,  or  by  in-  r.^l.  212^  §  35. 

4  decent  behavior,  shall  be  punished  as  provided  in  section  forty. 

1906,  463,  in,  §  87. 

1  Section  44.     Whoever  is  found  in  a  state  of  intoxication  in  a  public  Arrest  for 

2  place,  or  is  found  in  any  place  in  a  state  of  intoxication  committing  a  ips,  2irY23. 

3  breach  of  the  peace  or  disturbing  others  by  noise,  may  be  arrested  with-  ^seg,  415,^*42. 

4  out  a  warrant  by  a  sheriff ,  deputy  sheriff,  constable  or  police  officer,  and  p^s^'a^,  §25. 

5  kept  in  custody  in  a  suitable  place  until  he  has  recovered  from  his  J^a^;  ^27, 1 1^^ 

6  intoxication. 

14  Gray,  65.  125  Mass.  198.  150  Mass.  243,  298. 

100  Mass.  316.  141  Mass.  102.  173  Mass.  52. 

123  Mass.  436.  144  Mass.  294.  3  Op.  A.  G.  96. 

1  Section  45.     \Mioever  arrests  a  person  for  drunkenness  shall  make  a  Persons 

2  complaint  against  him  therefor  at  the  next  session  of  the  court  or  of  the  drunkenness 

3  trial  justice  having  jurisdiction  of  the  case;  and  such  court  or  trial  justice  Kd  in  cer- 

4  may  proceed  to  hear  and  to  dispose  of  the  same  according  to  due  course  'is9"i^4f7;  ""^^ 

5  of  law;    and  may,  if  the  accused  has  been  released  under  this  section,  flgl  4J4 

6  order  the  issuance  of  a  warrant  for  the  arrest,  or  a  summons  for  the  ap-  R^  l.  212,  §  37. 

^  el  IP  •     1  ■(»      1  •  'fill  I9O0,  3»4. 

7  pearance,  or  the  accused  tor  trial,  or  it  the  court  is  satisned  by  the  report  i9i7. 135. 

8  of  its  probation  officer,  or  otherwise,  or  if  the  trial  justice  is  satisfied  upon  203  Mass!  287! 

9  incjuiry  that  the  accused  has  not  four  times  before  been  arrested  for 

10  drunkenness  within  a  year,  and  that  his  written  statement  hereinafter 

11  mentioned  is  true,  the  court  or  trial  justice  may  thereupon  direct  that 

12  the  accused,  if  still  in  custody,  be  released  without  arraignment;   and  if 

13  not  in  custody,  that  further  proceedings  in  the  case  lie  suspended  or  that 

14  the  complaint  be  dismissed. 

1.5       A  person  so  arrested  may,  after  he  has  recovered  from  his  intoxication,  Persons  so 

16  make  a  written  statement,  addressed  to  the  court  or  trial  justice  having  makeastate- 

17  jurisdiction  of  his  offence,  giving  his  name  and  address,  setting  forth  ^"drequest""^ 

18  what  persons,  if  any,  are  dependent  upon  him  for  support,  his  place  of  f°om  custody! 

19  employment,  if  any,  and  whether  he  has  been  arrested  for  drunkenness  ■="=■ 

20  within  the  twelve  months  next  preceding,  and  requesting  to  be  released 

21  from  custody;   and  may  deliver  said  statement  to  the  officer  in  charge  of 

22  the  place  in  which  he  is  confined,  who  shall  endorse  thereon  the  name  of 

23  the  arresting  officer,  and  if  the  arrest  is  made  within  the  jurisdiction  of  a 

24  trial  justice,  his  opinion  of  the  probable  truth  of  said  statement  for  the 

25  use  of  such  trial  justice,  and  shall  transmit  the  same  to  such  trial  justice; 

26  and  if  the  arrest  is  made  within  the  jurisdiction  of  a  court  having  a  pro- 

27  bation  officer,  the  officer  in  charge  of  the  place  in  which  he  is  confined 

28  shall  transmit  such  statement  to  said  probation  officer.    Said  probation 

29  officer,  or  his  assistants,  shall  forthwith  inquire  into  the  truth  thereof 

30  and  shall  investigate  the  record  of  said  person  as  to  previous  similar 

31  offences,  and,  for  the  use  of  the  court  having  jurisdiction  of  the  case,  shall 

32  endorse  on  such  statement,  with  his  signature,  the  result  of  his  investiga- 

33  tion.     The  officer  for  the  time  being  in  charge  of  the  place  of  custody 

34  in  a  town  where  no  probation  officer  resides  forthwith  may  release,  and 
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elsewhere  the  probation  officer  or  assistant  probation  officer  of  the  court  35 
having  jurisdiction  of  the  offence  may  direct  the  officer  in  charge  of  the  36 
place  of  custody  forthwith  to  release,  and  such  officer  so  in  charge  shall  37 
thereupon  release,  such  arrested  person  pursuant  to  his  request;  pro-  38 
vided,  that  the  officer  so  releasing  or  directing  the  release  believes  that  39 
the  person  arrested  has  given  his  true  name  and  address,  that  he  will  40 
appear  upon  a  summons,  and  that  he  has  not  four  times  before  been  41 
arrested  for  drunkenness  within  the  preceding  twelve  months.  42 


Persona 
arrested 
for  drunken- 
ness to  be 
informed  of 
their  right  to 
malce  state- 
ment, etc. 
1905,  384,  §  2. 
208  Mass.  287. 


Section  46.  The  officer  in  charge  of  the  place  of  custody  in  which  a 
person  arrested  for  drunkenness  is  confined  shall  inform  him,  when  he  has 
recovered  from  his  intoxication,  of  his  right  to  make  a  written  statement 
and  request  for  release  under  the  preceding  section,  and  an  officer  making 
an  arrest  under  the  authority  of  said  section  shall  not  be  liable  for  illegal 
arrest  or  imprisonment,  if  the  person  arrested  is  so  released  at  his  request. 


Record  of  SECTION  47.     A  full  record  shall  be  kept  by  every  court  or  trial  justice  1 

leased.  of  cach  casc  in  which  a  person  is  released,  as  aforesaid,  with  the  statement  2 

1S91.  427,  §  4.  .  r, 

R.  l!  212!  §  38.  made  by  him.  3 

1918,  257,  I  451.  1919,  5.  1920,  2. 


Penalties  for 
drunkenness. 
C.  L.  80,  §  4. 
1692-3,  18,  §  2. 
1693,  9. 
1733-4, 13. 
R.  S.  130,  §  IS. 
1860,  166. 
G.  S.  165,  §  25. 
1869,  452. 
1872,  301. 
1879,  229,  §  1. 


Section  4S.     If  a  person  is  convicted  of  drunkenness  by  the  volun-  1 

tary  use  of  intoxicating  liquor,  he  may  be  punished  by  imprisonment  in  2 

jail  or  in  any  place  provided  by  law  for  common  drunkards,  or,  if  a  male,  3 

in  the  Massachusetts  reformatory,  or,  if  a  female,  in  the  reformatory  for  4 

women,  for  not  more  than  one  year ;  or  by  a  fine  of  not  more  than  fifteen  5 

dollars,  or  the  court  may  place  the  case  on  file  or  place  the  defendant  6 

on  probation  and  prescribe  the  terms  thereof.  7 


1880,  221,  §§  1,  2; 
247,  §  1. 

1881,  276. 

P.  S.  207,  §1  26-28. 
1885,  365,  §2;  375. 


1886,  323,  I  1. 
R.  L.  212,  §  39. 
1913,  620. 
8  Gray,  484. 
116  Mass.  340. 


133  Mass.  496. 
157  Mass.  471. 
184  Mass.  195. 
lOp.  A.  G.  219. 


Duties  of  pro- 
bation officers. 
1891,  427, 
H6,  7. 
R.  L.  212 

1918,  257, 
§452. 

1919,  5. 

1920,  2. 


Section  49.  Probation  officers  shall  assist  the  courts  appointing 
them  by  obtaining  and  furnishing  information  relative  to  previous 
§  40.  arrests,  convictions  and  imprisonments  for  drunkenness,  and  such  other 
facts  as  the  court  orders  relative  to  persons  accused  of  drunkenness. 
They  shall  keep  a  full  record,  well  indexed,  of  each  such  case  which  they 
investigate,  in  such  form  as  the  court  orders. 


Records  open 
to  inspection 


Section  50.  Records  and  statements  made  under  sections  forty-five 
R^i' 212  §41  ^^'^  forty-seven  to  forty-nine,  inclusive,  shall  be  at  all  times  open  to  the 
1906' 291,'  §  m.  police  officials  of  the  towns  of  the  commonwealth.  The  police  commis- 
sioner of  Boston,  city  marshals  and  chiefs  of  police,  keepers  of  jails  and 
masters  of  houses  of  correction  shall  on  application  furnish  to  each  other 
and  to  probation  officers,  and  probation  officers  shall  on  application  fur- 
nish to  each  other,  all  information  in  their  possession  relative  to  persons 
whose  cases  are  under  investigation. 


Opium  resorts. 

1885,  73. 

R.  L.  212,  §  42 


Section  51.  Whoever  opens  a  place  to  be  resorted  to  by  other  per- 
sons, in  which  opium  or  any  of  its  derivatives  or  compounds  is  sold  or 
given  away  to  be  smoked  at  such  place,  and  whoever  visits  or  resorts  to 
any  such  place  for  the  purpose  of  smoking  opium  or  any  of  its  derivatives 
or  compounds,  shall  be  punished  by  a  fine  of  not  more  than  five  hundred 
dollars  or  by  imprisonment  for  not  more  than  six  months,  or  both. 
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1  Section  52.     If  a  person  makes  oath  before  a  district  court  or  trial  ll^tld  opiu"m 

2  justice  that  he  beheves  or  has  probable  cause  to  believe  that  any  place,  i|g°5'\g4 

3  house,  building  or  tenement  within  the  jurisdiction  of  such  court  or  justice  |§  }•  I,,' 

4  is  used  or  resorted  to  for  the  purpose  of  smoking  opium  or  any  of  its  its  Mass' 477.' 

5  derivatives  or  compounds,  or  for  the  purpose  of  selling  or  giving  away 

6  opium  or  any  of  its  derivatives  or  compounds  to  be  smoked  at  such  place, 

7  house,  building  or  tenement,  and  that  persons  resort  thereto  for  such 
S  purposes,  such  court  or  justice,  whether  the  names  of  the  persons  last 
9  mentioned  are  known  or  unknown  to  the  complainant,  shall,  if  satis- 

10  fied  that  there  is  probable  cause  therefor,  issue  a  warrant  commanding 

11  the  sheriff  or  his  deputy  or  any  constable  or  police  officer  to  enter  such 

12  place,  house,  building  or  tenement  and  there  to  arrest  the  keepers  thereof, 

13  and  all  persons  there  present,  whether  smoking  or  not,  if  the  implements 

14  for  smoking  opium  or  any  of  its  derivatives  or  compounds  are  there 

15  found,  and  seize  all  the  opium  and  derivatives  or  compounds  thereof  and 

16  all  the  implements  for  smoking  the  same  and  all  the  furniture,  fixtures 

17  and  other  personal  propertj^  there  found,  and  to  keep  .said  persons,  opium, 

18  derivatives  or  compounds  thereof,  implements,  furniture,  fixtures  and 

19  property  so  that  they  may  be  produced  before  a  court  or  magistrate,  to 

20  be  dealt  with  according  to  law.     Whoever  is  found  so  present  or  so 

21  smoking  shall  be  punished  by  a  fine  of  not  more  than  one  hundred  dollars. 

22  The  provisions  of  chapter  two  hundred  and  seventy-six  relative  to  dis- 

23  posal  of  gaming  articles  seized  upon  search  warrants  shall  apply  to  all 

24  articles  seized  as  herein  provided  for. 

1  Section  53.     Rogues  and  vagabonds,  persons  who  use  any  juggling  or  Rogues. 

2  unlawful  games  or  plays,  common  pipers  and  fiddlers,  stubborn  children,  lic!^  °°  ^' 

3  runaways,  common  drunkards,  common  nightwalkers,  both  male  and  i699-i7o6.^  ^' 

4  female,  persons  who  with  offensi\-e  or  disorderly  act  or  language  accost  or  fjf,gi-;o,  19. 

5  annoy  in  public  places  persons  of  the  opposite  sex,  pilferers,  lewd,  wanton  \lf^'  ff^  ^  ^■ 

6  and  lascivious  persons  in  speech  or  behavior,  common  railers  and  brawlers,  §§  |.  3    ' 

7  persons  who  neglect  their  calling  or  employment  or  who  misspend  what  §§5,6.  ' 
S  they  earn  and  do  not  provide  for  themselves,  and  all  other  idle  and  dis-  is5i!  346.' 
9  orderly  persons  including  therein  those  persons  who  neglect  all  lawful  cf^l.'ilf,' 

10  business  and  habitually  misspend  their  time  by  frequenting  houses  of  ill  iJee^^ls. 

11  fame,  gaming  houses  or  tippling  shops,  may  be  punished  by  imprisonment  J*^*'  38|'  §  21. 

12  in  the  Massachusetts  reformatory  or  at  the  state  farm  in  the  case  of  a  is78;27o,  §2. 

18S0  114'  257. 

13  male  offender,  or  in  the  reformatory  for  women  or  at  the  state  farm  in  the  v.  s.'207,'  " 

14  case  of  a  female  offender,  or,  for  not  more  than  six  months,  in  the  house  issi.'a'os.  §  1. 

15  of  correction,  or  by  a  fine  not  exceeding  two  hundred  dollars,  either  with  }||b;  323!  §  1" 


16  or  without  a  condition  that,  if  it  is  not  paid  within  a  time  specified,  the  r  ^l  Is^'s^si; 

17  person  convicted  shall  be  punished  by  imprisonment  under  this  section;  19,^ ^743^ ■  ■**' 

18  and  such  conditional  sentence  shall  be  executed  according  to  section  ten  lasi!  239. 

19  of  chapter  two  hundred  and  seventy-nine. 

10  Met.  217.  1  Allen,  B.  112  Mass.  285.  179  Mass.  533. 

11  Gush.  477.  4  Allen.  313.  137  Mass.  245.  207  Mass.  572. 
5  Gray,  85.  5  Allen,  511.  141  Mass.  78.  248  Mass.  511. 
14  Gray,  397.  99  Mass.  497.  170  Mass.  192.  1  Op.  A.  G.  219. 

1  Section  54.    Whoever  is  found  in  a  public  way  or  other  public  place.  Arrest  of  dis- 

2  committing  any  offence  or  disorder  mentioned  in  the  preceding  section,  in  streets. 

3  may  be  apprehended  by  a  sheriff,  deputy  sheriff,  constable  or  police  i834?i5i',f  s. 

4  officer,  or  by  any  other  person  by  the  order  of  a  magistrate  or  any  of  q]  |.  Jel',  ^ ''' 

5  said  officers,  without  a  warrant  and  be  kept  in  custody  for  not  more  p^|207. 

6  than  twenty-four  hours,  Sundays  and  legal  holidays  excepted,  until  he  5  34. 


3190 


CRIMES   AGAINST    CHASTITY,    ETC.,    AND    GOOD     ORDER.       [ChAP.    272. 


R.  L.  212.  §  47.  can  be  taken  before  a  court  or  trial  justice  having  lurisdiction  of  such     7 

1914.  654.  „«■„„„„  o 

3  Op.  A.  G.  96.  onence.  8 


Section  55.  [Repealed,  1928,  155,  §  58.] 


1 


Repetition 
of  offence  a 
breach  of 
recognizance. 

R^s'ils'  II'    judgment  on  the  appeal  shall  be  a  breach  of  the  condition  of  the  recog- 
G.  s.  165,  §  31.  nizance,  if  any  was  taken  upon  allowing  the  appeal.  4 

p.  S.  207,  §  32.  R.  L.  212,  §  50. 


Section  56.     If  a  person  convicted  under  section  fifty-three  appeals     1 
from  the  sentence,  the  commission  of  any  like  offence  bv  him  before     2 

3 


Discharge  of 
defendant  on 
recognizance. 
R.  S.  143,  §  9. 
G.  S.  165,  §  32. 
1S66,  235,  §  5. 
P.  S.  207,  §  33. 
R.  L.  212,  §  51. 


Section  57.     When  a  person  is  brought  before  a  magistrate  upon  a  1 

charge  of  any  offence  mentioned  in  sections  fifty-three,  sixty-six  and  2 

sixty-eight,  such  magistrate,  or  the  court  before  which  the  case  may  be  3 

carried  on  appeal,  may  at  any  stage  of  the  proceedings  direct  the  defend-  4 

ant  or  appellant  to  be  discharged,  upon  his  entering  into  a  recognizance,  5 

with  sufficient  sureties,  in  such  sum  as  the  magistrate  or  court  orders,  6 

for  his  good  behavior  for  not  less  than  six  months  nor  more  than  two  7 

years,  and  paying  the  expenses  of  prosecution  or  such  part  thereof  as  8 

the  magistrate  pr  court  orders.  9 


Begging  by 
children. 
1887,  422. 
R.  L.  212,  §  52. 


Section  58.  A  parent  or  other  person  who  employs  a  minor  under 
fifteen  in  begging  or  who,  having  the  care  or  custody  of  such  minor,  per- 
mits him  to  engage  in  such  employment  shall  be  punished  by  a  fine  of 
not  more  than  two  hundred  dollars  or  by  imprisonment  for  not  more 
than  six  months. 


^vlrra'^'t  te"'       Section  59.     Whocvcr  remains  in  a  street  or  elsewhere  in  a  town  in     1 
violations  of      wilful  violation  of  an  ordinance  or  bv-law  of  such  town  or  of  anv  rule    2 

ordinances,  etc.  \       '  c  i  '  ■  •         ^ 

p*^s '207 '  35  °^  regulation  for  the  government  or  use  of  any  public  reservation,  park-  3 
R.  L.  212,  §53.  way  or  boulevard  made  under  authority  of  law  by  any  department,  4 
officer  or  board  in  charge  thereof,  and  whoever  in  a  street  or  other  public  5 
place  accosts  or  addresses  another  person  with  profane  or  obscene  Ian-  6 
guage,  in  wilful  violation  of  an  ordinance  or  by-law  of  such  town,  may  7 
be  arrested  without  a  warrant  by  an  officer  authorized  to  serve  criminal  8 
process  in  the  place  where  the  offence  is  committed,  if  he  is  unknown  to  9 
such  officer,  and  kept  in  custody  until  he  can  be  taken  before  a  court  10 
having  jurisdiction  of  the  offence.  11 


Certain  persons 
may  be  ar- 
rested and  de- 
tained for  the 
purpose  of 
ascertaining 
their  identity, 
etc. 
1910,  436,  8  1. 


Section  60.  Whoever  commits  a  misdemeanor,  as  defined  by  a  by-  1 
law,  regulation  or  ordinance  of  a  town  or  authority  therein,  in  the  pres-  2 
ence  of  a  police  officer  or  an  officer  authorized  to  serve  criminal  process,  3 
the  substance  of  which  misdemeanor  is  the  placing  on  or  in  or  throwing  4 
into  a  public  way,  the  sidewalk  of  a  public  way  or  a  public  alley,  filth,  5 
rubbish  or  other  substance,  and,  being  requested  by  such  officer  forthwith  6 
to  remove  it,  refuses  or  neglects  so  to  do,  and  if  the  identity  of  such  person  7 
is  unknown  to  the  officer,  may  be  arrested  by  such  officer  and  detained  8 
in  a  safe  place  without  a  warrant  until  his  identity  is  ascertained.  Rea-  9 
sonable  diligence  shall  be  exercised  by  the  arresting  officer  in  ascertain-  10 
ing  the  identity  of  the  offender  and  when  identified  he  shall  be  released  11 
from  arrest  unless  a  warrant  has  issued  against  him.  12 
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1  Section  61.     Whoever,  having  been  discharged  under  section  one  Conviction 

2  hundred  and  forty  of  chapter  one  hundred  and  twenty-seven,  is  after-  on  former  "'^° 

3  ward  convicted  of  any  offence  mentioned  in  section  fifty-three  com-  ^ssll'^isi?  §  8. 

4  mitted  after  the  former  conviction,  either  in  the  same  or  a  different  g;  |;  }^|  |  If 

5  county,  may  be  sentenced  to  hard  labor  in  the  house  of  correction  for  p-  |-  |07'  5^|6 

6  not  more  than  one  year. 

1931,  426,  §  47. 

1  Section  62.     If  a  complaint  charges  a  person  with  being  a  common  Nightwaiwng. 

2  nightwalker,  and  it  is  proved  at  the  trial  that  such  person  has  been  twice  victLn™"' 

3  before  convicted  of  the  same  offence,  such  person  may  be  sentenced  to  q  ^1;  les.S'ss. 

4  the  house  of  correction  for  not  more  than  two  and  one  half  years  or  to  the  J|®^;  Hf^  1 1 

5  state  farm. 

1870,  19;  288,  §  1.  1898,  443.  §  1.  1919,  5. 

P.  S.  88.  §  5;  R.  L.  S.i,  §  30;  1920.  2. 

207.  §  37.  212.  §  55.  1931.  426.  §  313. 

1897,  395.  §  4.  1918,  257,   §  464.  Op.  A.  G.  (1920)  39. 

1  Section  63.     ^^'^loever,  not  being  under  seventeen,  a  blind  person  or  Tramps. 

2  a  person  asking  charity  within  his  own  town,  roves  about  from  place  to  §§  2,' .3. 7.' 

3  place  begging,  or  living  without  labor  or  visible  means  of  support,  shall  ^896,385.  ^^*' 

4  be  deemed  a  tramp.     An  act  of  begging  or  soliciting  alms,  whether  of  ^  ^-  ^^^^  ^  ^^• 

5  money,  food,  lodging  or  clothing,  by  a  person  having  no  residence  in  the 

6  town  within  which  the  act  is  committed,  or  the  riding  upon  a  freight  train 

7  of  a  railroad,  whether  within  or  without  any  car  or  part  thereof,  without 

8  a  permit  from  the  projjer  officers  or  employees  of  such  railroad  or  train, 

9  shall  be  prima  facie  evidence  that  such  person  is  a  tramp. 

1  Section  64.     A  tramp  shall  be  punished  by  imprisonment  in  the  Punishment 

2  house  of  correction  for  not  less  than  six  montlis  nor  more  than  two  issa  2'57,' 

3  years,  or  by  imprisonment  at  the  state  farm ;   and  if  he  enters  a  dwelling  p^  |;  207, 

4  house  or  other  building  without  the  consent  of  the  owner  or  occupant  ^  't^'ovz.  §  57. 

5  thereof,  or  wilfully  or  maliciously  injures  or  threatens  to  injure  any  person  is's.  257, 

6  therein,  or  threatens  to  do  any  injury  to  any  person,  or  to  the  property  of  i9i9,  5. 

7  another,  or  is  found  carrying  a  firearm  or  other  dangerous  weapon,  he  1931!  426, 

8  shall  be  punished  by  imprisonment  in  the  house  of  correction  for  not 

9  less  than  one  nor  more  than  two  and  one  half  years,  or  at  the  state  farm, 

10  but  notwithstanding  the  foregoing  a  tramp  found  carrying  a  firearm  or 

1 1  other  dangerous  weapon  in  violation  of  section  ten  of  chapter  two  hundred 

12  and  sixty-nine  may  be  prosecuted  and  punished  thereunder. 

1  Section  6.5.     A  sheriff,  deputy  sherifT,  constable  or  police  officer.  Arrest  of 

2  upon  view  or  information  of  an  offence  described  in  the  two  preceding  is8o.''257, 

3  sections,  may,  without  a  warrant,  arrest  the  offender,  and  make  com-  p  s!207.  §41. 

4  plaint  against  him  therefor;   and  the  state  police  shall  make  such  arrests  ^-  ^-  -'^'  ^  ^*' 

5  and  complaints.     INIayors  and  selectmen  shall  appoint  special  police 

6  officers,  who  shall  also  make  such  arrests  and  complaints  in  their  re- 

7  spective  towns. 

1  Section  66.     Idle  persons  who,  not  having  visible  means  of  support,  yHT^'SH- 

2  live  without  lawful  employment;   persons  wandering  abroad  and  visiting  §§  1.' 3. 

3  tippling  shops  or  houses  of  ill  fame,  or  lodging  in  groceries,  outhouses,  issi,  258.  §  1.' 

4  market  places,  sheds,  barns  or  in  the  open  air,  and  not  giving  a  good  {gge.  323]  §  i. 

5  account  of  themselves;    persons  wandering  abroad  and  begging,  or  who  r'l.  212!  I  59. 

6  go  about  from  door  to  door,  or  place  themselves  in  public  ways,  passages  los^Mas's^i?' 
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147  Mass.  399. 
1  Op.  A.  G. 
459. 


or  other  public  places  to  beg  or  receive  alms,  and  who  do  not  come  within  7 

the  description  of  tramps,  as  contained  in  section  sixty-three,  shall  be  8 

deemed  vagrants,  and  may  be  sentenced  to  the  Massachusetts  reforma-  9 

tory  or  state  farm  or  shall  be  punished  by  imprisonment  for  not  more  10 

than  six  months  in  the  house  of  correction  or  workhouse.  1 1 


va^lnti  Section  67.    Sheriffs,  deputy  sheriffs,  constables  and  police  officers, 

p6|.235. 5  2.  acting  on  the  request  of  any  person  or  upon  their  own  information  or 
R.  li.  212,  s  60.  belief,  shall  without  a  warrant  arrest  and  carry  any  vagrant  before  a 

district  court  or  trial  justice  for  the  purpose  of  an  examination,  and 

shall  make  complaint  against  him. 

Cj^rtain  pwsons      SECTION  68.     A  pcrson  known  to  be  a  pickpocket,  thief  or  burglar, 
vagabonds.  ^     jf  acting  in  a  suspicious  manner  around  any  steamboat  landing,  railroad 
p.  s.'207,'  §  44.  depot,  or  any  electric  railway  station,  or  place  where  electric  railway  cars 
1913: 114.'  ^**^'  stop  to  allow  passengers  to  enter  or  leave  the  cars,  banking  institution, 
207  Mass.  572.  jjj.^jj.gj.'g  office,  pkcc  of  public  amuscmcnt,  auction  room,  store,  shop, 
crowded  thoroughfare,  car  or  omnibus,  or  at  any  public  gathering  or 
assembly,  shall  be  deemed  a  vagabond,  and  shall  be  punished  by  impris- 
onment in  the  house  of  correction  for  not  less  than  four  nor  more  than 
twelve  months. 


1 

2 

3 

4 
5 

1 

2 

3 
4 
5 
6 

7 
8 
9 


Arrest  of 
vagabonds. 
1866,  235,  5  4. 
P.  S.  207,  §  45 
R.  L.  212,  §  6: 


Section  69.  Sheriffs,  deputy  sheriffs,  constables  and  police  officers 
shall  take  any  such  vagabond  into  custody  without  a  warrant  and  shall, 
within  twenty-four  hours  after  such  arrest,  Sundays  and  legal  holidays 
excepted,  take  him  before  a  district  court  or  trial  justice,  and  shall  make 
complaint  against  him. 


Attachnwntof  SECTION  70.  A  sheriff,  deputy  sheriff  or  constable  who  takes  the 
1811, 102!  §  2.  body  of  a  deceased  person  on  mesne  process  or  execution  shall  be  punished 
o;  i;  165,  /sb.  bv  a  fine  of  not  more  than  five  hundred  dollars  or  by  imprisonment  for 


R.  L.  212,  §  63.  not  more  than  six  months. 


Violation  of 
sepulture. 
1814,  175. 
1830,  57, 
HI.  2. 
R.  S.  130,  § 
G.  S.  165,  § 
1879, 16. 
P.  S.  207,  § 
1897,  395,  § 
R.  L.  212,  § 
1918,  257, 
§  464. 


wSection  71.  Whoever,  not  being  lawfully  authorized  by  the  proper 
authorities,  wilfully  digs  up,  disinters,  removes  or  conveys  away  a  human 
body,  or  the  remains  thereof,  or  knowingly  aids  in  such  disinterment, 
removal  or  conveying  away,  and  whoever  is  accessory  thereto  either  before 
or  after  the  fact,  shall  be  punished  by  imprisonment  in  the  state  prison 
for  not  more  than  three  years  or  in  jail  for  not  more  than  two  and  one 
half  years  or  by  a  fine  of  not  more  than  two  thousand  dollars. 


1919,  5. 

1920,  2. 


1931,  426,  §  315. 
8  Pick.  370. 


10  Pick.  37. 
19  Pick.  304. 


?emn"*dead  SECTION  72.     Whocver  buys  or  sells,  or  has  in  his  possession  for  the 

Tody^  ''''  purpose  of  buying,  selling  or  trafficking  in,  the  dead  body  of  a  human 
§f2^,'3.^^'  being  shall  be  "punished  by  a  fine  of  not  less  than  fifty  nor  more  than  five 
p.I.207.'m^8*.  hundred  dollars  or  by  imprisonment  for  not  less  than  three  months  nor 
1918; 257,' §464.  uiore  than  two  and  one  half  years. 

1919.  5.  1920,  2. 


deiacini  tombs  SECTION  73.  Whocver  wilfully  destroys,  mutilates,  defaces,  injures 
^e^acing  om  s,  ^^  j,gjj-,(jygg  ^  tomb,  mouumeut,  gravestone  or  other  structure  or  thing 
R*^s.'  ilo!  %  lb.  which  is  placed  or  designed  for  a  memorial  of  the  dead,  or  a  fence,  railing, 
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4  curb  or  other  thing  which  is  intended  for  the  protection  or  ornament  of  f^^f  H^'  ^  ^^ 

5  a  structure  or  thing  before  mentioned  or  of  an  enclosure  for  the  burial  of  J!  ?■  ^ot,  5  49. 

6  the  dead,  or  wilfully  destroys,  mutilates,  removes,  cuts,  breaks  or  injures  laisi  25?! 

7  a  tree,  shrub  or  plant  placed  or  being  within  such  enclosure,  or  wantonly  1919, 5. 

S  or  maliciously  disturbs  the  contents  of  a  tomb  or  a  grave,  shall  be  punished  loo^Mass.  I81. 
9  by  a  fine  of  not  more  than  oivs  thousand  dollars  or  by  imprisonment  in 
10  the  jail  or  house  of  correction  for  not  more  than  two  and  one  half  years. 

1  Section  74.     Whoever  wrongfully,  and  by  any  act  not  included  in  Desecration 

2  the  preceding  section,  destroys,  injures  or  removes  a  building,  fence,  grounT 

3  railing  or  other  thing  lawfully  erected  in  or  around  a  place  of  burial  or  \Ul'.  lli'.  1 1'. 

4  cemetery,  or  a  tree,  shrub  or  plant  within  its  limits,  or  wrongfully  injures  p  |  Iot.VIo. 

5  a  walk  or  path,  or  places  rubbish  or  offensive  matter  or  commits  a  nuisance  ?Anen^5i2  ^^' 

6  therein,  or  in  any  way  desecrates  or  disfigures  the  same,  shall  forfeit  not  ?  Alien!  299. 

7  less  than  five  nor  more  than  one  hundred  dollars.     Upon  the  trial  of  a  ' 

8  complaint  hereunder,  use  and  occupation  for  the  purposes  of  burial  shall 

9  be  sufficient  evidence  of  title. 

1  Section  7.5.     Whoever,  without  authority,  removes  flowers,  flags  or  Removal  of 

2  memorial  tokens  from  any  grave,  tomb,  monument  or  burial  lot  in  any  fron^grave." 

3  cemetery  or  other  place  of  burial  shall  be  punished  by  a  fine  of  not  more  r^I;  lH,  5  es. 

4  than  one  hundred  dollars. 

1  Section  76.     Whoever  lays  out,  opens,  or  makes  a  highway  or  town  Making  road, 

2  way,  or  constructs  a  railroad  or  canal,  or  any  other  thing  in  the  nature  buriaUr™un'd. 

3  of  a  public  easement,  over,  through,  in  or  upon  any  part  of  an  enclosure,  r*^|'  2!,^'  ^ '' 

4  which  is  the  property  of  a  city,  town,  parish,  religious  society  or  of  private  |^  ^^,^°' 

5  proprietors  and  is  used  or  appropriated  for  the  burial  of  the  dead,  unless  p  f^'of^sT 

6  authority  for  that  purpose  is  specially  granted  by  law,  or  unless  the  RL.  212,  §69. 

7  consent  of  such  city,  town,  parish,  religious  society  or  proprietors,  re- 

8  spectively,  is  first  obtained,  shall  be  punished  by  a  fine  of  not  more  than 

9  two  thousand  dollars  or  by  imprisonment  for  not  more  than  one  year. 

1  Section  77.     Whoever  overdrives,  overloads,  drives  when  overloaded,  an-J^ais  *° 

2  overworks,  tortures,  torments,  deprives  of  necessary  sustenance,  cruelly  f^^-  }^i^-  §  22. 

3  beats,  mutilates  or  kills  an  animal,  or  causes  or  procures  an  animal  g  s  iss.  Hi- 

4  to  be  so  overdriven,  overloaded,  driven  when  overloaded,  overworked,  §§  1-4.  " 

5  tortured,  tormented,  deprived  of  necessary  sustenance,  cruelly  beaten,  §'§{,'2    ' 

6  mutilated  or  killed,  and  whoever,  having  the  charge  or  custody  of  an  IV^fss'. 

7  animal,  either  as  owner  or  otherwise,  inflicts  unnecessary  cruelty  upon  ^Xuen.^lVg.™' 

8  it,  or  unnecessarily  fails  to  provide  it  with  proper  food,  drink,  shelter  or  }0j  ^f^j  4^3 

9  protection  from  the  weather,  and  whoever,  as  owner,  possessor  or  person  us  Mass.  457. 

10  having  the  charge  or  cu.stody  of  an  animal,  cruelly  drives  or  works  it  137  Mass' seo! 

11  when  unfit  for  labor,  or  cruelly  abandons  it,  or  carries  it  or  causes  it  to  be  iso  MaS:  509! 

12  carried  in  or  upon  a  vehicle,  or  otherwise,  in  an  unnecessarily  cruel  or  Jel  lllfs.  lii. 

13  inhuman  manner,  or  knowingly  and  wilfully  authorizes  or  permits  it  to  '''-  ^^''^^  ^'*- 

14  be  subjected  to  unnecessary  torture,  suffering  or  cruelty  of  any  kind,  shall 

15  be  {)unished  by  imprisonment  for  not  more  than  one  year  or  by  a  fine 
10  of  not  more  than  two  hundred  and  fifty  dollars,  or  both. 

1  Section  78.     No  person  holding  an  auctioneer's  license  shall  receive  Buying. 

2  or  ofl'er  for  sale  or  sell  at  public  auction,  nor  shall  any  person  sell  at  private  foafe,"'"' 

3  sale,  or  lead,  ride  or  drive  on  any  public  way,  for  any  purpose  except  d'^abM ''"'■' 

4  that  of  conveying  the  horse  to  a  proper  place  for  its  humane  keeping  p°Jfff,y 
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1906,  185. 
1913,281. 


oi»  killing,  or  for  medical  or  surgical  treatment,  any  horse  which,  by  rea-  5 

son  of  debility,  disease  or  lameness,  or  for  other  cause,  could  not  be  6 

worked  in  the  commonwealth  without  violating  the  laws  against  cruelty  7 

to  animals.    This  section  shall  not  prohibit  the  purchase  of  horses  by  8 

humane  societies  incorporated  under  the  laws  of  the  commonwealth  for  9 

the  purpose  of  humanely  killing  the  same.    Violation  of  this  section  shall  10 

be  punished  by  a  fine  of  not  less  than  five  nor  more  than  one  hundred  11 

dollars  or  by  imprisonment  for  not  more  than  six  months.    If  a  licensed  12 

auctioneer  violates  this  section,  he  shall  also  forfeit  his  license.  13 


Uabfe"'"*'™''         Section  79.     A  corporation  violating  either  of  the  two  preceding  1 

1869'  344'  1 1'    sections  shall  be  punished  by  a  fine  as  therein  provided,  and  shall  be  2 

R  L  212  \n  responsible  for  the  knowledge  and  acts  of  its  agents  and  servants  rela-  '3 

tive  to  animals  transported,  owned  or  used  by  it  or  in  its  custody.  4 


Mutilation 
of  horses. 
1889,  267. 
1894,  461, 
S§l-3. 
R.  L.  212,  § 


72. 


Section  SO.     Whoever  cuts  the  bone  of  the  tail  of  a  horse  for  the  pur-  1 

pose  of  docking  the  tail,  or  whoever  causes  or  knowingly  permits  the  2 

same  to  be  done  upon  premises  of  which  he  is  the  owner,  lessee,  proprietor  3 

or  user,  or  whoever  assists  in  or  is  present  at  such  cutting,  shall  be  pun-  4 

ished  by  imprisonment  for  not  more  than  one  year  or  by  a  fine  of  not  5 

less  than  one  hundred  nor  more  than  three  hundred  dollars.     If  a  horse  6 

is  found  with  its  tail  so  cut  and  with  the  wound  resulting  from  such  7 

cutting  unhealed,  upon  the  premises  or  in  the  charge  and  custody  of  any  8 

person,  such  fact  shall  be  prima  facie  evidence  of  a  violation  of  this  9 

section  by  the  owner  or  user  of  such  premises  or  the  person  having  such  10 

charge  or  custody,  respectively.  1 1 


Mutilation 
of  dogs. 
1928,  347, 


§1. 


Section  SOA.     Whoever  crops  or  cuts  off,  or  causes  or  procures  to  be  1 

cropped  or  cut  off,  except  when  and  as  certified  to  be  reasonably  necessary  2 

by  a  veterinarian  duly  registered  under  chapter  one  hundred  and  twehe,  3 

the  whole  or  any  part  of  the  ear  of  a  dog  shall  be  punished  by  a  fine  of  not  4 

more  than  two  hundred  and  fifty  dollars.    If  a  dog  with  an  ear  cropped  or  5 

cut  off  in  whole  or  in  part  and  with  the  wound  resulting  therefrom  un-  6 

healed  is  found  confined  upon  the  premises  or  in  the  charge  or  custody  of  7 

any  person,  such  fact  siiall  be  prima  facie  evidence  of  a  violation  of  this  8 

section  by  the  person  in  control  of  such  premises  or  the  person  having  9 

such  charge  or  custody.  10 


Exhibition  of 
mutilated  dogs 
prohibited. 
1928,  347,  §  1. 


Section  SOB.  Whoever  shows  or  exhibits  or  procures  to  be  shown  or 
exhibited  at  any  dog  show  or  exhibition  in  the  commonwealth  a  dog  with 
an  ear  or  ears  cropped  or  cut  oft',  except  when  and  as  certified  to  be  reason- 
ably necessary  by  a  veterinarian  duly  registered  under  the  laws  of  the 
state  of  his  residence,  shall  be  punished  by  a  fine  of  not  more  than  two 
hundred  and  fiftv  dollars. 


Rest  for 
animals 
transported. 
1S6S.  212.  §  5. 
1869,  344,  §  3. 
1874.  372, 
§  142. 

P.  S.  207.  §  55. 
R,  L.  212,  §  73. 
170  Mass.  44. 


Section  81.     Railroad  corporations  shall  not  permit  animals  carried  1 

or  transported  by  them  to  be  confined  in  cars  longer  than  twenty-eight  2 

consecutive  hours  without  unloading  them  for  at  least  five  consecutive  3 

hours  for  rest,  water  and  feeding,  unless  prevented  by  storm  or  accident.  4 

In  estimating  such  confinement,  the  time  during  which  the  animals  have  .5 

been  confined  without  such  rest  on  connecting  roads  from  which  they  are  6 

received  shall  be  included.    Animals  so  unloaded  shall  during  such  rest  7 

be  properly  fed,  watered  and  sheltered  by  the  owner  or  person  having  the  8 

custody  of  them,  or,  in  case  of  his  default,  by  the  railroad  corporation  9 
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10  transporting  them,  at  tlie  expense  of  said  owner  or  person  in  custody 

11  thereof.    In  such  case  the  corporation  shall  have  a  lien  ujxm  such  animals 

12  for  food,  care  and  custody  furnished,  and  shall  not  be  liable  for  such 

13  detention.    A  corporation,  owner  or  custodian  of  such  animals  failing  to 

14  comply  with  this  section  shall  be  punished  by  a  fine  of  not  less  than  one 
1.5  hundred  nor  more  than  five  hundred  dollars.    This  section  shall  not  apply 

16  to  animals  carried  in  cars  in  which  they  can  and  do  have  proper  food, 

17  water,  space  and  opportunity  for  rest. 

1  Section  82.     A   person   found   violating   any   provisjon    of    section  Arrest  for 

2  seventy-seven  or  eighty-one  may  be  arrested  and  held  without  a  warrant  In^imaiis." 

3  as  provided  in  section  fifty-four;   the  person  making  an  arrest  with  or  R's/a^cn/lse. 

4  without  a  warrant  shall  use  reasonable  diligence  to  give  notice  thereof  to  ^  ^  ^'-'  ^  ''*■ 

5  the  owner  of  animals  found  in  the  charge  or  custody  of  the  person  arrested, 

6  shall  properly  care  and  pro\ide  for  such  animals  until  the  owner  thereof 

7  takes  charge  of  them,  not,  however,  exceeding  sixty  days  from  the  date 

8  of  said  notice,  and  shall  have  a  lien  on  said  animals  for  the  expense  of 

9  such  care  and  provision. 

1  Section  83.     If  complaint  is  made  to  a  court  or  magistrate  authorized  fv^frmnt. 

2  to  issue  warrants  in  criminal  cases  that  the  complainant  has  reasonable  p'*'i^So^^lii 

3  cause  to  believe  that  the  laws  relative  to  cruelty  to  animals  have  been  or  R  l.  212,  §  75. 

4  are  violated  in  any  particular  building  or  place,  such  court  or  magistrate, 

5  if  satisfied  that  there  is  reasonable  cause  for  such  belief,  shall  issue  a 

6  search  warrant  authorizing  any  sheriff,  deputy  sheriff,  constable  or  police 

7  officer  to  search  such  building  or  place;  but  no  such  search  shall  be  made 

8  after  sunset,  unless  specially  authorized  by  the  magistrate  upon  satisfac- 

9  tory  cause  shown. 

1  Section  84.     Sheriffs,  deputy  sheriffs,  constables  and  police  officers  officers  to 

2  shall  prosecute  all  violations  of  sections  seventy-seven  to  eighty-one,  in-  Disposition 

3  elusive,  which  come  to  their  notice,  and,  upon  all  convictions  for  cruelty  isc8,'^2i2,  §  8. 

4  to  animals,  fines  collected  upon  or  resulting  from  the  complaint  or  informa-  p^f 'o^oV.'  Is^s. 

5  tion  of  an  officer  or  agent  of  the  Massachusetts  Society  for  the  Preven-  ^^^-  ^m-  ^  ^^ 

6  tion  of  Cruelty  to  Animals  shall,  except  as  provided  in  the  following  2  bp.  a.  g. 

7  section,  be  paid  to  said  society  after  deducting  therefrom  for  the  expense  op"  a.  g. 

8  of  prosecution  such  amount  as  the  court  or  trial  justice  shall  order. 

1  Section  85.     One  half  of  all  fines  collected  upon  convictions  under  Same  subject. 

2  section  eighty  upon  or  resulting  from  the  complaint  or  information  of  any  r.  l!  212!  §  77. 

3  officer  or  agent  of  the  Massachusetts  Society  for  the  Prevention  of  Cruelty 

4  to  Animals  shall  be  paid  to  said  society. 

1  Section  86.     No  person  shall  stable  a  horse  or  mule  on  the  second  or  stabUng  horse, 

2  any  higher  floor  of  any  building,  unless  there  are  two  means  of  exit  there-  Irst'toor.' 

3  from,  at  opposite  ends  of  the  building,  to  the  main  or  street  floor,  unless  §§\'':3.^*' 

4  such  building  is  equipped  with  an  automatic  sprinkler  system.    This  sec-  Jgl^;  4^8;  §  1. 
.5  tion  shall  not  apply  to  cities. 

1  Section  86A.    No  person  shall  stable  a  horse  or  mule  above  the  first  same  subject^ 

,-,  1*3  ft  1       'I  J.  .1*1  •  -11         1924,  478.  8  2. 

2  or  ground  iloor  of  any  buildmg  not  equipped  with  an  automatic  sprinkler 

3  system,  or  horses  or  mules  exceeding  six  in  all  on  the  first  or  ground  floor 

4  of  any  building  not  so  equipped,  unless  there  are  two  unobstructed  means 

5  of  exit  from  each  floor  whereon  it  or  they  are  stabled,  as  far  apart  as 
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Number  of 
horses,  etc..  in 
certain  build- 
ings limited. 
1924,  478,  §  2. 


practicable  and  so  constructed  as  to  grade  that  the  said  animal  or  animals  6 

can  quickly  and  safely  leave  the  building  in  case  of  fire  and  approved  as  7 

to  situation,  arrangement  and  utility  by  the  chief  of  the  fire  department.  8 

The  person  in  charge  of  horses  and  mules  stabled  in  any  building  not  9 

equipped  with  such  a  system  and  requiring  two  exits  as  aforesaid  shall  10 

cause  each  such  animal  to  use  each  such  exit  at  least  once  a  week.    This  11 

and  the  four  following  sections  shall  apply  only  to  cities.  12 

Section  86B.     No  person  shall   stable  horses  or  mules  exceeding  1 

fifteen  in  all  at  any  one  time  in  a  building  not  equipped  with  an  auto-  2 

matic  sprinkler  system  unless  a  watchman  is  employed  constantly  on  the  3 

premises  to  guard  against  fire.  4 


Smoking  in 

certain  stables 

prohibited, 

except. 

1924,  478,  §  2. 


Certain  stables 
to  be  equipped 
with  pails  of 
water,  etc. 
1924,  478,  §  2. 


Section  86C.  No  person  shall  have  a  lighted  cigarette,  cigar  or  pipe 
in  his  possession  in  any  building  in  which  by  the  provisions  of  section 
eighty-six  A  two  unobstructed  means  of  exit  are  required  or  in  which  by 
the  provisions  of  section  eighty-six  B  the  employment  of  a  watchman  is 
required,  except  in  a  room  in  said  building  made  fire-resisting. 

Section  86D.  On  every  floor  of  a  building  not  equipped  with  an 
automatic  sprinkler  system,  where  horses  or  mules  are  stabled,  there  shall 
be  kept  in  accessible  locations  and  filled  at  all  times,  four  pails  of  water 
and  one  pail  of  sand,  for  each  one  thousand  square  feet  of  floor  space,  to 
be  used  for  no  other  purpose  than  extinguishing  fires  and  to  be  so  marked. 


ftabies  by°  Section  S6E.     The  chief  of  the  fire  department  or  any  person  desig- 

certain  officials  j^ated  bv  him  mav,  at  all  reasonable  hours,  enter  into  buildings  within 

for  law  en-  ',..',  ,  .  111 

forcemeat.  tlicir  jurisdiction  where  horses  or  mules  are  stabled,  or  upon  premises 
i93o;  399;  §  4!  adjacent  thereto,  for  the  purpose  of  enforcing  sections  eighty-six  A  to 
eighty-six  D,  inclusive,  and  if  any  such  official  or  person  so  authorized 
finds  the  existence  of  conditions  likely  to  cause  a  fire  in  such  buildings  or 
on  such  premises,  he  shall  order  such  conditions  to  be  remedied.  Such 
order  shall  be  served  by  delivering  the  same  in  hand  or  by  posting  the 
same  in  a  conspicuous  place  on  the  building  or  premises  affected  thereby. 


Penalties. 
1924,  478,  §  2. 


Section  S6F.     ^^^^oeve^  violates  any  provision  of  sections  eighty-six  1 

to  eighty-six  D,  inclusive,  shall  be  punished  by  a  fine  of  not  more  than  two  2 

hundred  dollars  or  by  imprisonment  for  not  more  than  one  month,  or  both.  3 

Whoever  refuses  or  unreasonably  neglects  to  comply  with  any  order  issued  4 

under  section  eighty-six  E  shaU  be  punished  by  a  fine  of  not  more  than  5 

ten  dollars  for  each  day  during  which  such  refusal  or  neglect  continues  6 

after  service  of  said  order.  7 


Pigeon^shoot-  SECTION  87.  WHiocver  kccps  or  uses  any  live  bird,  to  be  shot  at  either 
1879!  1^87.  for  amusement  or  as  a  test  of  skill  in  marksmanship,  or  shoots  at  a  bird 
R.  L.  212,  §  78.  kept  or  used  as  aforesaid,  or  is  a  party  to  such  shooting,  or  lets  any 
building,  room,  field  or  premises,  or  knowingly  permits  the  use  thereof,  for 
the  purpose  of  such  shooting,  shall  be  punished  by  a  fine  of  not  more  than 
fifty  dollars  or  by  imprisonment  for  not  more  than  one  month,  or  both. 
Nothing  herein  contained  shall  apply  to  the  shooting  of  wild  game. 


If  complaint  is  made  to  a  court  or  magistrate  authorized     1 

'  '      2 


foTfig'ht'in"''"'      Section  88. 

birds,  etc.         to  issue  warrants  in  criminal  cases  that  the  complainant  has  reasonable 

R  s''2*07,\'60.  cause  to  believe  that  preparations  are  being  made  for  an  exhibition  of  the 

R.  L.  212,  §  79.  r-      r- 
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4  fighting  of  birds,  dogs  or  other  animals,  or  that  such  exhibition  is  in  iqis, 99,  §i. 

5  progress,  or  that  birds,  dogs  or  other  animals  are  kept  or  trained  for  fight-  ^    ^'  ^' '  ^■ 

6  ing  at  any  place  or  in  any  building  or  tenement,  such  court  or  magistrate, 

7  if  satisfied  that  there  is  reasonable  cause  for  such  belief,  shall  issue  a 

8  search  warrant  authorizing  any  sheriff,  deputy  sheriff,  constable  or  police 

9  officer,  or  special  police  officer  duly  appointed  by  the  commissioner  of 

10  public  safety  at  the  request  of  the  Massachusetts  Society  for  the  Pre- 

11  vention  of  Cruelty  to  Animals,  to  search  such  place,  building  or  tenement 

12  at  any  hour  of  the  day  or  night  and  take  possession  of  all  such  birds,  dogs 

13  or  other  animals  there  found,  and  arrest  all  persons  there  present  at  any 

14  such  exhibition  or  where  preparations  for  such  exhibition  are  being  made, 

15  or  where  birds,  dogs  or  other  animals  are  kept  or  trained  for  fighting. 

1  Section  89.     Any  officer  authorized  to  serve   criminal  process,  or  Entry  without 

2  special  police  officer  duly  appointed  by  the  commissioner  of  public  safety  i8ra"«5,'  n.' 

3  at  the  request  of  the  Massachusetts  Society  for  the  Prevention  of  Cruelty  Wi.'207,\%. 

4  to  Animals,  may,  without  a  warrant,  enter  any  place,  building  or  tene-  fgig  gg^'sls*''' 

5  ment  in  which  there  is  an  exhibition  of  the  fighting  of  birds,  dogs  or  other  i^^e!  76.  §  2. 

6  animals,  or  in  which  preparations  are  being  made  for  such  an  exhibition, 

7  and  arrest  all  persons  there  present  and  take  possession  of  and  remove 

8  from  the  place  of  seizure  the  birds,  dogs  or  other  animals  engaged  in  fight- 

9  ing,  or  there  found  and  intended  to  be  used  or  engaged  in  fighting,  or  kept 

10  or  trained  for  fighting,  and  hold  the  same  in  custody  subject  to  the  order 

11  of  court  as  hereinafter  provided. 

1  Section  90.     Persons  arrested  under  either  of  the  two  preceding  sec-  Persons 

2  tions  shall  be  kept  in  jail  or  other  convenient  place  not  more  than  twenty-  "kcntefore^ 

3  four  hours,  Sundays  and  legal  holidays  excepted,  at  or  before  the  ex-  ^sS/ss,  §  1. 

4  piration  of  which  time  they  shall  be  taken  before  a  district  court  or  a  ^^g'^QJ  \%2 

5  trial  justice  and  proceeded  against  according  to  law. 

R.  L.  212,  §81. 

1  Section  91.     After  such  seizure  and  removal  of  such  birds,  dogs  or  Judgment  of 

2  other  animals,  application  shall  be  made  to  a  district  court  or  a  trial  procee'dings'"' 

3  justice  for  a  decree  of  forfeiture  of  the  same;    and  if,  upon  the  hearing  Iseg^^s.  §2. 

4  of  such  application,  notice  thereof  having  been  previously  given  as  the  p*^|  .^o^y  W^ 

5  justice  or  court  orders,  it  shall  be  found  that  such  birds,  dogs  or  other  R- 1-212',  § 82. 
C  animals,  or  any  of  them,  at  the  time  of  such  seizure  were  engaged  in 

7  fighting  at  an  exhibition  thereof,   or  were  owned,   kept,   possessed  or 

8  trained  by  any  person  with  the  intent  that  they  should  be  so  engaged, 

9  such  birds,  dogs  or  other  animals  shall  be  adjudged  forfeited  and  such 

10  justice  or  court  shall  thereupon,  unless  an  appeal  is  taken  as  provided 

11  in  the  following  section,  issue  an  order  for  killing  them,  which  shall  be 

12  directed  to  any  officer  authorized  to  serve  criminal  process;    and  the 

13  officer  receiving  said  order  shall  cause  such  birds,  dogs  or  other  animals 

14  to  be  killed  within  twenty-four  hours  thereafter.     Birds,  dogs  or  other 

15  animals  seized  as  hereinbefore  provided,  which  are  not  adjudged  for- 

16  feited,  shall  be  delivered  to  the  owner  or  person  entitled  to  the  posses- 

17  sion  thereof.    Any  person  shall  be  allowed  to  appear  as  claimant  in  the 

18  proceeding  upon  the  application  for  a  decree  of  forfeiture. 

1  Section  92.     An  owner  or  claimant   aggrieved  by  such  judgment  Appeal. 

2  may,  within  twenty-four  hours  after  the  entry  thereof  and  before  its  iItb:  85^'§  5. ' 

3  execution,  appeal  therefrom  to  the  superior  court;   and  all  proceedings  r.l.  212,^83. 
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upon  and  after  such  appeal,  including  the  right  of  exception,  shall  con-  4 
form,  so  far  as  may  be,  to  those  in  criminal  cases,  except  that  before  5 
such  appeal  is  allowed  the  appellant  shall  recognize  to  the  commonwealth  6 
in  the  sum  of  two  hundred  dollars,  with  sufficient  sureties,  to  prosecute  his  7 
appeal  and  to  pay  such  expenses  of  the  prosecution  as  the  court  may  8 
order  and  such  expenses  as  may  be  thereafter  incurred  in  the  care  and  9 
keeping  of  the  birds,  dogs  or  other  animals  claimed  by  such  appellant  10 
if  final  judgment  is  rendered  against  them,  and  to  abide  the  judgment  11 
of  the  court  thereon.  Upon  the  final  judgment,  the  birds,  dogs  or  other  12 
animals  held  in  custody  to  abide  such  judgment  shall  be  disposed  of,  13 
under  the  direction  of  the  superior  court,  in  like  manner  as  the  court  or  14 
justice  might  have  disposed  of  them  if  no  appeal  had  been  taken.  During  15 
the  pendency  of  the  appeal,  all  birds,  dogs  or  other  animals  adjudged  16 
forfeited  shall  be  kept  in  custody  in  a  place  other  than  that  from  which  17 
they  were  taken.  18 

Expenses  of^  SECTION  93.     The  uecessary  expenses  incurred  in  the  care  and  de-     1 

birds,  etc.         struction  of  such  birds,  dogs  and  other  animals  mav  be  allowed  and  paid     2 

1869.435.  §  4.      .         ,  '"...,  ;.  ^  r, 

1876, 85,  §  6.     in  the  same  manner  as  expenses  in  crimmal  prosecutions.  o 

p.  S.  207,  §  65.  R.  L.  212,  §  84. 

^wnel'^et"  SECTION  94.     Whocver  owns,  possesses,  keeps  or  trains  a  bird,  dog  or  1 

G^l'88*'§79'    other  animal,  with  intent  that  it  shall  be  engaged  in  an  exhibition  of  2 

1869, 435,  §  5.    fighting,  or  whoever  establishes  or  promotes  an  exhibition  of  the  fighting  3 

p.  s.'207,  §  66.  of  birds,  dogs  or  other  animals,  shall  be  punished  by  a  fine  of  not  more  4 

R.  L.  212,  §  85.  ^1^^^^  ^^^^^  hundred  dollars  or  by  imprisonment  for  not  more  than  one  5 

year,  or  both.  6 

bliJigp^risratat      Section  95.     Whoever  is  present  at  any  place,  building  or  tenement  1 

is59''i'58 ' §2    where  preparations  are  being  made  for  an  exhibition  of  the  fighting  of  2 

G.  s.'ss,  §79.'    birds,  dogs  or  other  animals,  with  intent  to  be  present  at  such  exhibition,  3 

1876!  85,  '§  8.  ■    or  is  present  at,  aids  in  or  contributes  to  such  exhibition,  shall  be  punished  4 

R.L.  212,1*86.  by  a  fine  of  not  more  than  twenty-five  dollars  or  by  imprisonment  for  5 

UMO)  277.       not  more  than  one  month,  or  both.  6 

ofbTrth°'l?c.  Section  96.     Whoever  wilfully  sends  to  the  publisher  of  a  newspaper     1 

p*s*'2ot'§68    ^or  publication  a  false  notice  of  a  birth,  marriage  or  death  shall  be  pun-     2 
R.  L.  212,  §  87.  ished  by  a  fine  of  not  more  than  one  hundred  dollars.  3 

Section  97.     A  director  or  officer  of  a  corporation  engaged  in  the  1 

business  of  a  collection  agency  or  in  making  collections  from  delinquent  2 

debtors  or  any  other  person  who  employs  persons,  dressed  in  unusual  3 

and  striking  costumes  intended  to  attract  public  attention  to  the  occupa-  4 

tion  of  the  wearers,  to  call  upon  debtors  for  the  purpose  of  demanding  5 

payments  of  debts  alleged  to  be  due,  and  whoever,  being  so  employed,  6 

calls  at  the  house  or  place  of  business  of  an  alleged  debtor,  wearing  such  7 

costume,  or  a  costume  having  an  inscription  adapted  to  attract  attention  8 

to  his  occupation,  shall  be  punished  by  a  fine  of  not  less  than  fifty  nor  9 

more  than  five  hundred  dollars  or  by  imprisonment  in  jail  for  not  less  10 

than  three  months  nor  more  than  two  and  one  half  years.  11 

Ssc°riminaUon.       SECTION  98.     Whocvcr  makcs  any  distinction,  discrimination  or  re-     1 
liee'isl'         striction  on  account  of  color  or  race,  except  for  good  cause  applicable    2 


Costumed  debt 

collectors. 

1899, 

23S. 

R.  L. 

212, 

§88. 

1918. 

2,57, 

§464 

1919, 

5. 

1920, 

2. 

Chap.  272.]     crimes  against  ch.\stity,  etc.,  and  good  order.  3199 

3  alike  to  all  persons  of  every  color  and  race,  relative  to  the  admission  of  Fi<?^?,°l'  ^^^- 

1    .  .  .  1  •  •      I  looo,  olo. 

4  any  person  to,  or  his  treatment  m,  a  theatre,  skating  nnk  or  other  public  1893.436. 

5  place  of  amusement,  licensed  or  unlicensed,  or  in  a  public  conveyance  or  R  L'212,'  §S9. 

6  public  meeting,  or  in  an  inn,  barber  shop  or  other  public  place  kept  for  MAiTs's'sL. 

7  hire,  gain  or  reward,  licensed  or  unlicensed,  or  whoever  aids  or  incites  2-*7  Mass.  589. 

8  such  distinction,  discrimination  or  restriction,  shall  be  punislied  by  a 

9  fine  of  not  more  than  three  hundred  dollars  or  by  imprisonment  for  not 

10  more  than  one  year,  or  both,  and  shall  forfeit  to  any  person  aggrieved 

11  thereby  not  less  than  twenty-five  nor  more  than  three  hundred  dol- 

12  lars;    but  such  person  so  aggrieved  shall  not  recover  against  more  than 

13  one  person  by  reason  of  any  one  act  of  distinction,  discrimination  or 

14  restriction. 

1  Section  90.     ^Yhoe\•er,  except  when  authorized  by  written  permis-  Eavesdropping. 

2  sion  of  the  attorney  general  of  the  commonwealth,  or  of  the  district  at-  ^^'°'  ^^*'  ^  ^' 

3  torney  for  the  district,  secretly  overhears,  or  attempts  secretly  to  over- 

4  hear,  or  to  have  any  other  person  secretly  overhear,  ar^  spoken  words 

5  in  any  building  by  using  a  device  commonly  known  as  a  dictagraph  or 

6  dictaphone,  or  however  otherwise  described,  or  any  similar  device  or 

7  arrangement,  or  by  tapping  any  wire,  with  intent  to  procure  information 

8  concerning  any  official  matter  or  to  injure  another,  shall  be  guilty  of  the 

9  crime  of  eavesdropping  and  shall  be  punished  by  imprisonment  for  not 

10  more  than  two  years  or  by  a  fine  of  not  more  than  one  thousand  dollars, 

11  or  both. 

1  Section  100.     Whoever,  except  when  authorized  under  the  preced-  At^^essory  to 

-....,..  '■  ^  same- 

2  ing  section,  either  on  his  own  account  or  as  the  servant  or  agent  of  an-  1920, 55s.  §  2. 

3  other,  permits  or  accjuiesces  in  the  installing  of  a  device  commonly  known 

4  as  a  dictagraph  or  dictaphone  or  any  similar  device  or  arrangement,  or 
■^  the  tapping  of  any  wire,  with  intent  to  procure  or  knowing  or  intending 
()  that  it  will  be  used  to  procure  information  concerning  any  official  matter 

7  or  to  injure  another,  shall  be  punished  by  imprisonment  for  not  more 

8  than  two  years  or  by  a  fine  of  not  more  than  one  thousand  dollars,  or 

9  both. 

1  Section  101.     Proof  of  the  installation  in  any  building  of  any  device  Prima  facie 

2  or  arrangement  which  may  be  used  for  the  purpose  of  vit)lating  the  pro-  ig'iJoi'MS.  §  a. 

3  visions  of  section  ninety-nine  by  listening  to  any  spoken  words  or  proof 

4  of  the  tapping  of  any  wire,  unless  duly  authorized  and  unless  done  with 

5  the  consent  of  the  owner  or  person  in  control  of  the  building,  shall  be 
(i  prima  facie  evidence  of  the  commission  of  the  crime  of  eavesdropping; 

7  but  nothing  contained  in  this  or  the  two  preceding  sections  shall  render  it 

8  unlawful  for  any  person  to  install  and  use  such  a  device  on  premises 

9  under  his  exclusive  control. 

1  Section  102.     The  three  preceding  sections  shall  not  apply  to  a  cor-  Towhom 

2  poration  subject  to  the  jurisdiction  of  the  department  of  public  utilities  llphcTbie.'  °°' 

3  of  the  commonwealth  or  to  the  jurisdiction  of  the  interstate  commerce  ^^^"'  *^*'  ^  ^• 

4  commission,  or  to  the  employees  of  any  such  corporation  while  engaged 

5  in  the  conduct  of  its  business. 
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CHAPTER    273. 

DESERTION,  NON-SUPPORT  AND  ILLEGITIMACY. 


Sect. 

wives  and  children. 

1.  Offences  and  punishment. 

2.  .Jurisdiction  and  venue. 

3.  Fines  may  be  used  for  support. 

4.  Orders  pendente  lite. 

5.  Orders  for  payment. 

6.  Recognizances.      Forfeited    bail,    etc., 

may  be  used  for  support. 

7.  Evidence. 

8.  Want  of  custody  of  child  no  defence. 

9.  Payment  for  labor  of  convict. 

10.  Uniformity  of  construction. 

ILLEGITIMACY. 

11.  Getting  woman  with  child.     Jurisdic- 

tion and  venue. 

12.  Adjudication    of    paternity.      Appeal. 

New  trial. 


Offences  and 
punishment. 
1882,  270,  §  4. 

1884,  210,  §  1. 

1885,  176,  §  1. 
1893.  262. 
1899,  309,  §  1. 
R.  L.  212,  §  45. 

1905,  307. 

1906,  501,  §  1. 

1907,  563,  §20. 

1908,  104. 

1909,  180. 
1911,456,  §  1. 
1925,  126. 
1929,  258,  §  1. 
1931.  226. 
136  Mass.  435. 

156  Mass.  485. 

157  Miiss.  73. 
165  Mass.  356. 
197  Mass.  91. 
220  Mass.  336. 
223  Mass.  62. 
263  Mass.  25. 
266  Mass.  80. 


Jurisdiction 
and  venue. 
1906,  501,  §  5. 
1911,456,  §3. 
197  Mass.  91. 
266  Mass.  80. 


Confinement,      etc , 


Sect. 

13.  Adjournments. 

expenses. 

14.  Custody  of  child. 

1.5.   Non-support  of  child. 
16.  Penalties,  orders  and  practice  like  those 
provided  for  cases  of  legitimate  chil- 
dren. 
Dismissal,  when  allowed.     Effect. 
Forfeited  bail  may  be  used  for  support. 
Cannot  proceed  after  illegitimacy  pro- 
ceedings under  former  law. 


17. 
18. 
19. 


destitute  parents. 

20.  Offence  and  punishment. 

21.  Jurisdiction  and  venue. 

22.  Orders  and  practice  like  those  provided 

for  cases  of  wives  and  children. 


WIVES   AND   CHILDREN. 

Section  1.     Any  husband  or  father  who  without  just  cause  deserts  1 

his  wife  or  minor  child,  whether  by  going  into  another  town  in  the  com-  2 

monwealth  or  into  another  state,  and  leaves  them  or  any  or  either  of  them  3 

without  making  reasonable  provision  for  their  support,  and  any  husband  4 

or  father  who  unreasonably  neglects  or  refuses  to  provide  for  the  support  5 

and  maintenance  of  his  wife  or  minor  child,  and  any  husband  or  father  6 

who  abandons  or  leaves  his  wife  or  minor  child  in  danger  of  becoming  a  7 

burden  upon  the  public,  and  any  mother  who  deserts  or  wilfully  neglects  8 

or  refuses  to  provide  for  the  support  and  maintenance  of  her  child  under  9 

the  age  of  sixteen,  and  any  parent  whose  minor  child  by  reason  of  the  10 

neglect,  cruelty,  drunkenness,  habits  of  crime  or  other  vice  of  such  parent  11 

is  growing  up  without  education,  or  without  salutary  control,  or  without  12 

proper  physical  care,  or  in  circumstances  exposing  such  child  to  lead  an  13 

idle  and  dissolute  life,  shall  be  punished  by  a  fine  of  not  more  than  two  14 

hundred  dollars  or  by  imprisonment  for  not  more  than  one  year,  or  both.  15 

No  civil  proceeding  in  any  court  shall  be  held  to  be  a  bar  to  a  prosecution  16 

hereunder  for  desertion  or  non-support.     In  a  prosecution  hereunder  for  17 

desertion  or  non-support  against  a  husband,  a  decree  or  judgment  of  a  IS 

probate  court  in  a  proceeding  in  which  the  husband  appeared  or  was  19 

personally  served  with  process,  establishing  the  right  of  the  wife  to  live  20 

apart,  or  her  freedom  to  convey  and  deal  with  her  property,  or  the  right  21 

to  the  custody  of  the  children,  shall  be  admissible  and  shall  be  prima  22 

facie  evidence  of  such  right.  23 


Section  2.  Proceedings  under  the  preceding  section  shall  be  begun, 
if  in  the  superior  court,  in  the  county  in  which  is  situated  the  place 
where  the  husband  and  wife  last  lived  together  or  where  the  husband 
or  wife  or  parent  of  the  child  is  living,  and,  if  begun  in  a  district  court 
or  before  a  trial  justice,  in  the  court  or  before  the  trial  justice  having 
such  place  within  its  or  his  judicial  district. 
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1  ■    Section  .3.     The  court  imposinc;  a  fine  under  section  one  may  at  any  Fines  may 

2  time  order  it  paid  in  whole  or  in  part  to  a  probation  officer,  to  be  paid  suppon/'"^ 

3  by  him  to  the  wife  or  to  the  city,  town,  corporation,  society  or  person  Hit;  He,  § }: 

4  actually  supporting  the  wife,  child  or  children,  or  to  the  state  treasurer  r  L'lii'  §45 

5  for  the  use  of  the  department  of  public  welfare  if  the  child  has  been  J^o^:  307!    _^  ' 

6  committed  to  said  department. 

1907.  563,  §  26.         1908,  104.        1911,  456.  §  2.       1919,  350,  §  87. 

1  Section  4.     The  district  court,  or  a  trial  justice,  at  any  time  after  Orders  pen- 

2  arraignment  and  before  an  appeal  from  such  court  or  trial  justice  is  per-  ign^we:  §4. 

3  fected  by  entry  in  the  superior  court,  and  the  superior  court  at  any  time  ^®"'  ^^^' 

4  after  such  entry  and  before  final  determination  of  the  case,  may,  upon 

5  motion  of  the  complainant  or  district  attorney  and  upon  notice  to  the 

6  defendant,  enter  such  temporary  order  as  may  seem  just,  providing  for 

7  the  support  of  the  wife,  or  children,  or  both,  pendente  lite,  and  said  order, 

8  wherever  made,  shall  continue  in  force  until  modified  or  revoked  by  the 

9  court  before  which  the  case  is  pending.    If  any  such  order  is  made  by  a 

10  district  court,  or  by  a  trial  justice,  an  appeal  to  the  superior  court  shall 

11  not  vacate  such  order.    Violation  of  an  order  made  by  either  court  may 

12  be  punished  as  for  a  contempt  by  the  court  before  which  the  case  is  then 

13  pending. 

1  Section  5.     Before  trial,  with  the  consent  of  the  defendant,  or  after  orders  for 

2  entry  of  a  plea  of  guilty  or  nolo  contendere,  or  after  conviction,  if  the  ioos.'sot. 

3  defendant  is  placed  on  probation,  with  or  without  suspension  of  the  execu-  §§°!ji'4'"' 

4  tion  of  a  sentence,  the  court,  having  regard  to  the  circumstances  and  to  \l'^i  f^f  ^  -^ 

5  the  financial  ability  or  earning  capacity  of  the  defendant,  may  make  an  l?^'^?'^**' 

6  order,  which  shall  be  subject  to  change  from  time  to  time  as  circumstances  isn'.  520. 

7  may  require,  directing  the  defendant  to  pay  certain  sums  periodically,  §§  ws!  «4. 

8  for  a  term  not  exceeding  six  years,  to  the  probation  officer,  and  may  re-  fs'?.'  ^'  ^^"' 

9  lease  the  defendant  from  custody  on  probation.    The  probation  officer,  Jgl?;  jga. 

10  subject  to  the  direction  of  the  court,  shall  pay  over  payments  received  by 

11  him  to  the  wife  or  guardian  or  custodian  of  the  child,  or  to  the  city,  town, 

12  corporation,  society  or  person  supporting  the  wife  or  child,  or  to  the  state 

13  treasurer  for  the  use  of  the  department  of  public  welfare  when  the  pay- 

14  ments  are  for  the  support  of  a  child  committed  to  it.    If  the  court  be  satis- 

15  fied  by  due  proof  under  oath  that  at  any  time  the  defendant  has  violated 
1()  the  terms  of  the  order  for  payments,  it  may  proceed  to  try  the  defendant 

17  upon  the  original  charge,  or  sentence  him  under  the  original  plea  orcon- 

18  viction,  or  enforce  the  suspended  sentence,  as  the  case  may  be. 

1  Section  6.     The  court,  in  releasing  a  defendant  from  custody  on  pro-  Recognizances. 

2  bation,  may  in  its  discretion  require  him  to  enter  into  a  recognizance,  ftt!  may  be''' 

3  with  or  without  surety,  in  such  sum  as  the  court  may  order.    The  con-  "^pp^rT 

4  dition  of  the  recognizance  shall  be,  that  if  the  defendant  shall  make  his  l^''i°ii'l}- 

5  personal  appearance  in  court,  whenever  ordered  to  do  so,  and  shall  comply  R  l  82,  §  4. 

6  with  the  order  for  payments,  and  with  any  change  therein,  then  the  recog-  isoe!  soi! 

7  nizance  .shall  be  void,  but  otherwise  shall  be  and  remain  of  full  force  and  1907.  ses,  §  26. 

8  effect.     Suit  may  be  brought  upon  such  recognizance  by  the  district  Hn]  isf^se, 

9  attorney  or  any  other  person  authorized  by  the  court.    If  "the  defendant  flig' m3  §9 

10  is  admitted  to  bail  pending  trial,  and  the  bail  is  forfeited,  or  if  a  recogni-  }^J|'f5^'.  ,57 

11  zance  under  this  section  is  forfeited,  the  court  may  order  that  the  money  §§  -iss.  iiH"  ' 

12  forfeited  or  recovered  be  paid  in  whole  or  in  part  to  a  probation  officer,  1920: 2. 

13  to  be  paid  by  him  as  provided  in  the  preceding  section. 
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E\'idence. 
1893.  262,  5  1. 
R.  L.  212,  §45. 

1905,  307. 

1906,  501,  §  1. 

1907,  563,  §  26 

1908,  104. 

1909,  180. 
1911,  456,  §  7. 
219  Mass.  197. 
223  Mass.  150. 

263  Mass.  25. 

264  Mass.  485. 


Section  7.  No  other  or  greater  evidence  shall  be  required  to  prove  1 
the  marriage  of  the  husband  and  wife,  or  that  the  defendant  is  the  parent  2 
of  the  child,  than  may  be  required  to  prove  the  same  facts  in  a  civil  action.  3 
In  any  prosecution  begun  under  section  one,  both  husband  and  wife  4 
shall  be  competent  witnesses  to  testify  against  each  other  to  any  relevant  5 
matters,  including  the  fact  of  their  marriage  and  the  parentage  of  the  6 
child;  provided,  that  neither  shall  be  compelled  to  gi\e  evidence  in-  7 
criminating  himself.  Proof  of  the  desertion  of  the  wife  or  child,  or  of  the  S 
neglect  or  refusal  to  make  reasonable  provision  for  their  support  and  9 
maintenance,  shall  be  prima  facie  evidence  that  such  desertion,  neglect  10 
or  refusal  is  wilful  and  without  just  cause.  In  no  prosecution  under  11 
sections  one  to  ten,  inclusive,  shall  any  existing  statute  or  rule  of  law  12 
prohibiting  the  disclosure  of  confidential  communications  between  hus-  13 
band  and  wife  apply.  1^ 


Want  of 
custody  of 
child  no 
defence. 

1917,  163. 

1918,  257, 
§455. 


Section  8.     In  proceedings  under  section  one  against  a  parent,  rela-  1 

tive  to  any  minor  child,  it  shall  not  of  itself  be  a  defence  that  the  de-  2 

fendant  has  ceased  to  have  custody  or  the  right  to  custody  of  such  child  3 

on  his  own  acquiescence  or  by  judicial  action.  4 

1919,  5;  148.  1920,2.  244  Mass.  281. 


Payment  for 
labor  of  con- 
vict. 

1911,456,  §8. 
1912,  264;  310. 
1924,381. 


Section  9.  If  the  court  imposing  a  sentence  under  section  one,  finds 
the  wife  or  child,  as  the  case  may  be,  of  the  defendant  to  be  in  destitute  or 
needy  circumstances,  the  superintendent,  master  or  keeper  of  the  reform- 
atory or  penal  institution  where  he  is  confined  upon  such  sentence  shall 
pay  over  to  the  probation  oflficer  of  such  court  at  the  end  of  each  week, 
out  of  the  annual  appropriation  for  the  maintenance  of  such  reformatory 
or  penal  institution,  a  sum  equal  to  fifty  cents  for  the  wife  and  an  addi- 
tional amount  equal  to  twenty-five  cents  for  each  dependent  minor  child 
for  each  day's  hard  labor  performed  by  the  person  so  confined,  and  shall 
state  the  name  of  the  person  for  whose  labor  the  payment  is  made.  The 
probation  officer  shall  pay  over  said  sum  in  the  manner  provided  in  section  11 
five  for  the  payments  therein  provided  for.  12 


6 

7 

8 

9 

10 


TOnsu^tion"^        Section  10.     The  nine  preceding  sections  shall  be  so  interpreted  and     1 

i9ii,™56,°§'9.    construed  as  to  eft'ectuate  their  general  purpose  to  make  uniform  the  law    2 

of  those  states  enacting  their  provisions.  S 


Getting 

woman  with 

child. 

J 

uris- 

diction  ai 

nd 

venue. 

C.  L. 

55, 

§2. 

1692- 

-3,  18,  §  5 

1785, 

66, 

§2. 

R.  S. 

49, 

§1. 

1851, 

96, 

§§1. 

2. 

1853, 

57, 

§11. 

1857, 

300,  §  1. 

illegitimacy. 

Section  11.  Whoever,  not  being  the  husband  of  a  woman,  gets  her 
with  child  shall  be  guilty  of  a  misdemeanor.  Proceedings  under  this 
section  or  any  of  the  eight  following  sections  shall  be  begun,  if  in  the 
superior  court,  in  the  county  in  which  is  situated  the  place  where  the 
defendant  or  the  mother  of"  the  illegitimate  child  lives,  and,  if  begun 
in  a  district  court,  in  the  court  having  such  place  within  its  judicial 
district. 


1859,  239,  §§  1,  2,  6. 

G.  S.  72,  §§  1,  3,  13. 

1863,  127,  §  5. 

P.  S.  85,  §§  1,  3,  22. 

1885.  289. 

R.  L.  82,  §§  1,3,22. 

1904,  159. 


1913,  563,  §§  1,9. 
1931,  256,  §4. 

3  Met.  209. 
13  Met.  372. 
15  Gray,  50. 

4  Allen,  365. 


193  Mass.  528. 
229  Mass.  157. 

235  Mass.  383. 

236  Mass.  362. 
239  Mass.  592. 
267  Mass.  591. 


1 

2 
3 

4 
5 
6 

7 


Adjudication         Section  12.     If  the  defendant  pleads  guilty  or  nolo  contendere,  or  is     1 
lel^?riai  found  guilty,  the  court  shall  enter  a  judgment  adjudging  him  the  father     2 

c.^L  at  §  2.     of  the  child;   but  such  adjudication  shall  not  be  made  after  a  plea  of  not     3 


Chap.  273.]         desertion,  non-support  .wd  illegiti.macy.  3203 

4  euiltv,  against  the  objection  of  the  defendant,  until  the  child  is  born  1692-3,  is,  i  s. 

5  or  the  court  finds  that  the  inotlier  is  at  least  six  months  pregnant.    At  r.  s.' 49,' §  4.' 

6  the  sitting  when  such  adjudication  is  made  by  a  district  court,  if  made  iseV,  127,  §'2. 

7  after  a  plea  of  not  guilty,  the  defendant  may  appeal  therefrom  to  the  ^5  f ;  f 5; 

8  superior  court  as  in  other  criminal  cases.    The  adjudication,  whether  any  J^*£'  ||*'  5  s- 

9  sentence  be  imposed  or  not,  shall  be  final  and  conclusive  unless  an  appeal  |J  7  15 

10  therefrom  be  taken  as  hereinbefore  provided,  or,  if  such  adjudication  5§2.'9. 

11  be  made  by  the  superior  court,  unless  set  aside  upon  an  appeal  taken  ii2*Mass:6o! 

12  not  later  than  three  days  thereafter  under  section  twenty-eight  of  chap-  ^^*  ^^^^'  ^®'' 

13  ter  two  hundred  and  seventy-eight  or  upon  exceptions.    Such  adjudica- 

14  tion  may  be  entered  by  the  superior  court  notwithstanding  exceptions 

15  have  been  alleged  or  an  appeal  has  been  taken.    The  court  making  the 

16  adjudication  may  within  one  year  thereafter  grant  a  new  trial  for  any 

17  cause. 

1  Section  13.     No   law  limiting   adjournments  or  continuances  shall  confinmfent'^' 

2  apply  to  any  proceedings  under  sections  eleven  to  nineteen,  inclusive.  jgg.jfJPjg^f  5 

3  If  the  child  has  not  been  born  at  the  time  of  the  adjudication,  the  court  i785,  s's,  §'2. 

4  shall  continue  the  case  from  time  to  time  until  the  child  is  born.    At  any  g^  s!  72!  5  5! 

5  time  after  adjudication,  after  inquiring  into  the  respective  means  of  the  Ka'gl,'^'    ^' 

6  defendant  and  the  mother,  the  court  having  jurisdiction  of  the  case  may  fsgl'^se/. 

7  make  an  order  for  the  payment  to  the  mother  or  to  a  probation  officer  of  a  K-  l.  8|. 

8  sum  of  money  determined  by  the  court  for  the  expenses  of  the  pregnancy  j?'|'f®|' 

9  and  of  the  confinement  of  the  mother,  whether  the  child  is  born  dead  or  i93i',  211'. 

10  alive.    If  the  child  has  died,  or  subsequently  if  the  child  dies,  the  court 

11  may  make  an  order  for  the  payment  of  its  funeral  expenses,  whether  or  not 

12  other  relief  is  sought.     For  failure  to  comply  with  any  such  order  the 

13  court  may  order  the  defendant  committed  to  jail,  as  for  a  contempt  of 

14  court,  for  a  term  not  exceeding  two  months,  unless  he  shall  sooner  comply 

15  therewith. 

1  Section  14.     After  the  adjudication,  the  court  may  make  such  order  Custody  of 

2  as  may  be  considered  expedient  relative  to  the  care  and  custody  of  the  1913,  563,  §5. 

3  child,  and  from  time  to  time  may  revise  and  alter  said  order,  as  justice 

4  and  the  welfare  of  the  child  require,  which  order  shall  be  binding  on  all 

5  persons. 

1  Section  15.     Any  father  of  an  illegitimate  child,  whether  begotten  Non-support 

2  within  or  without  the  commonwealth,  who  neglects  or  refuses  to  contribute  cl'ss.  §  2. 

3  reasonably  to  its  support  and  maintenance,  shall  be  guilty  of  a  misde-  i^llyl'e!^^^.^' 

4  meanor.    If  there  has  been  any  final  adjudication  of  the  paternity  of  the  g  |  ^- 1  *; 

5  child,  such  adjudication  shall  be  conclusive  on  all  persons  in  proceedings  ^  s.  ^^^  5 15^ 

6  under  this  section;    otherwise,  the  question  of  paternity  shall  be  deter-  1913, ses, 

7  mined  in  proceedings  hereunder.    The  duty  to  contribute  reasonably  to  5  Mass,  in. 

8  the  support  of  such  child  shall  continue  during  its  minority. 

103  Mass.  50.  323  Mass.  150.  204  Mass.  485. 

112  Mass.  60.  239  Mass.  592. 

1  Section  16.     After  the  adjudication  and  the  birth  of  the  child,  in  Penalties. 

2  proceedings  under  section  eleven,  or  after  conviction,  in  proceedings  practice uke 

3  under  the  preceding  section,  the  defendant  shall  be  subject  upon  the  for°rafes°il  ^ 

4  original  complaint  or  indictment  in  such  proceedings  to  penalties  and  IfhlidTen''' 

5  orders  for  payments  similar  to  those  provided  by  the  first  ten  sections  fggo.f'il  'j  5 

6  of  this  chapter;    and  the  practice  established  thereby  shall,  so  far  as  i785,  e'e,  S2. 
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1825,  173. 
R.  S.  49, 
§13,4,6. 


applicable,  apply  to  any  proceedings  under  sections  eleven  to  nineteen,     7 
inclusive.  8 


1857,305.  §H,  2. 
1859,  2.39,  §  4. 
G.  S.  72,  §§  7,  8,  12. 
1871,42,  §  1. 


P.  S.  85,  §M,  15,  16,  21. 
R.  L.  82,  §§4,  15,  16,21. 
1911,  53. 
1913,  563,  §§6,  7,9. 


219  Mass.  197. 
239  Mass.  592. 
264  Mass.  485. 


Dismissal, 

when  allowed. 

Ji>nec 
1859, 

239, 

§5. 

G  S. 

72, 

§§9. 

10. 

1862, 

213. 

1865, 

161. 

P.  S. 

85, 

§§12 

:.  17- 

19. 

1885, 

384, 

§5. 

R.  L. 

82, 

§§12 

,  17- 

19. 

1905. 

345. 

1913. 

563. 

§§3. 

9. 

4  Allen,  59. 

121  Mass. 

533. 

Forfeited  bail 

may 

be  used 

for  suppor 

■t. 

1863, 

127, 

§2. 

PS. 

85,  §  7. 

R.  L. 

82, 

§7. 

1913, 

563, 

§9. 

1918, 

199. 

Section  17.  If  the  court  having  jurisdiction  of  any  case  under  sec- 
tions eleven  to  nineteen,  inclusive,  or  any  of  them,  becomes  satisfied 
that  no  living  child  will  be  born  of  which  the  defendant  at  the  time  of 
making  the  complaint  was  the  father,  or  that  the  defendant  and  the 
mother  have  married  each  other  and  the  child  has  become  or  will  be  the 
legitimate  child  of  the  defendant,  or  that  adequate  provision  has  been 
made  for  its  maintenance,  the  case  may  be  dismissed  and  any  adjudica- 
tion vacated;  and  if  the  court  certifies  that  such  provision  has  been 
made,  no  further  prosecution  shall  be  maintained  under  any  of  said 
sections. 

Section  IS.  If  money  is  forfeited  or  recovered  upon  a  recognizance 
or  deposit  in  lieu  thereof  given  in  proceedings  under  sections  eleven  to 
nineteen,  inclusive,  or  any  of  them,  the  court  in  which  such  proceedings 
are  pending  may  order  such  money  paid  to  the  probation  officer  and 
expended  by  him,  under  the  direction  of  the  court,  for  the  support  of 
the  child. 


3 
4 
5 
6 

7 

8 

9 

10 


Cannot  proceed      SECTION  19.     No  proceedings  shall  be  maintained  under  any  of  the  1 

macy  proceed-    eight  prcccdiug  sectlous  in  any  case  where  illegitimacy  proceedings  were  2 

begun  before  July  first,  nineteen  hundred  and  thirteen.  3 

1913,563,  §§7,9.  1931,  256,  §5. 


ings  under 
former  law. 


DESTITUTE   PARENTS. 


Section  20.     Any  person,  over  twenty-one,  who,  being  possessed  of 


Offence  and 

1915, 163,  §1.  sufficient  means,  unreasonably  neglects  or  refuses  to  provide  for  the 
4  0p.A^G.6i3.  support  and  maintenance  of  his  parent,  whether  father  or  mother,  re- 
siding in  the  commonwealth,  when  such  parent  through  misfortune  and 
without  fault  of  his  own  is  destitute  of  means  of  sustenance  and  unable 
by  reason  of  old  age,  infirmity  or  illness  to  support  and  maintain  himself, 
shall  be  punished  by  a  fine  of  not  more  than  two  hundred  dollars  or 
by  imprisonment  for  not  more  than  one  year,  or  both.  No  such  neglect 
or  refusal  shall  be  deemed  unreasonable  as  to  a  child  who  shall  not 
during  his  minority  have  been  reasonably  supported  by  such  parent,  if  10 
such  parent  was  charged  with  the  duty  so  to  do,  nor  as  to  a  child  who,  11 
being  one  of  two  or  more  children,  has  made  proper  and  reasonable  12 
contribution  toward  the  support  of  such  parent.  13 


Jurisdiction 
and  venue. 
1915,  163,  §  3. 
1931,  394, 
§137. 


Section  21.  Proceedings  under  the  preceding  section  shall  be  begun, 
if  in  the  superior  court,  in  the  county  in  which  is  situated  the  place  where 
the  defendant  or  the  parent  lives,  and,  if  begun  in  a  district  court,  in  the 
court  having  such  place  within  its  judicial  district.  Complaints  in  dis- 
trict courts  under  the  preceding  section  may  be  made  by  any  such  parent, 
by  any  child  of  such  parent,  by  the  board  of  public  welfare  of  the  town 
wheresuch  parent  has  a  settlement,  or  by  any  public  relief  officer. 


Chaps.  273,  274.] 
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Section  22.     Before  trial,  with  the  consent  of  the  defendant,  or  after  Orders  and 
entry  of  a  plea  of  guilty  or  nolo  contendere,  or  after  con\iction,  the  court  those  provided 
may  make  for  the  benefit  of  such  destitute  parent  orders  similar  to  those  oTww«fand 
pro\ided  by  section  five;    and  the  practice  established  by  the  first  ten  Jgis"  63,  §  2. 
sections  of  this  chapter  shall,  so  far  as  applicable,  apply  to  proceedings 


6  under  this  and  the  two  preceding  sections. 


CHAPTER    274. 

FELONIES,  ACCESSORIES  AND  ATTEMPTS  TO  COMMIT  CRIMES. 


Sect. 

1.  Felony  and  misdemeanor. 

2.  Accessory  before  the  fact. 

3.  Accessory  before  the  fact. 

how  tried. 


When  and 


Sect. 

4.  Accessory  after  the  fact. 

5.  Accessory  after  the  fact.     How,  when 

and  where  tried. 

6.  -Attempt  to  commit  crime. 


1  Section  1.     A  crime  punishable  by  death  or  imprisonment  in  the  Felony  and 

2  state  prison  is  a  felony.    All  other  crimes  are  misdemeanors.  ™'^  emeanor. 

1S52,  37.  §  1.  R.  L.  215,  §  1.  206  Mass.  417. 

G.  S.  16S,  §  1.  11  Allen.  243.  246  Mass.  464. 

P.  S.  210,  §  1.  151  Mass.  96.  235  Mass.  340. 


1  Section  2.     Whoever  aids  in  the  commission  of  a  felony,  or  is  ac-  Accessory  be- 

2  cessory  thereto  before  the  fact  by  counselling,  hiring  or  otherwise  pro-  i784,  io.'^ii; 

3  curing  such  felony  to  be  committed,  shall  be  punished  in  the  manner  isbl.^i,  §i. 

4  provided  for  the  punishment  of  the  principal  felon. 


R.  S.  133,  §  1. 
G.  S.  168,  §  3. 
p.  S.  210,  §  3. 


R.  L.  215,  §  2. 
127  Mass.  15. 


221  Mass.  45. 
266  .Mass.  391. 


Section  3.     Whoever  counsels,  hires  or  otherwise  procures  a  felony  Accessory 
to  be  committed  may  be  indicted  and  convicted  as  an  accessory  be- when  and  how 
fore  the  fact,  either  with  the  principal  felon  or  after  his  conviction;    or  is3o'49. 


a  substantive  felony,  whether  the  1^^  g  "• 


may  be  indicted  and  convicted  of  a  auu.-5LauLiNc  iciuii.\ ,  «iiclijci   <-iic  r.  s.  133, 
.5  principal  felon  has  or  has  not  been  convicted,  or  is  or  is  not  amenable  ^  |  ^gg 

6  to  justice;   and  in  the  last  mentioned  case  may  be  punished  in  the  same  i^^-S-.g' 

7  manner  as  if  convicted  of  being  an  accessory  before  the  fact.    An  acces-  §§4,5.  ' 

8  sory  to  a  felony  before  the  fact  may  be  indicted,  tried  and  punished  in  le  M^ss^iis.' 

9  the  same  county-  where  the  principal  felon  might  be  indicted  and  tried,  iA'iwn,^2^43. 


10  although  the  counselling,  hiring  or  procuring  the  commission  of  such  Jgg  ^J^g^;  12^' 

11  felony  was  committed  within  or  without  this  commonwealth  or  on  the  111  Mass.  395. 


12  high  seas. 


114  Mass.  307. 


262  Mass.  408. 


1  Section  4.     Whoever,  not  a  husband  or  wife,  or,  by  consanguinity,  Accessory  after 

2  affinity  or  adoption,  the  parent  or  grandparent,  child  or  grandchild,  i7S4!'65, 52; 

3  brother  or  sister  of  the  offender,  after  the  commission  of  a  felony,  har-  ilbl.'i^s,  §  2; 

4  bors,   conceals,   maintains  or  assists   the   principal   felon   or   accessory  \^}g  ^  ^'  ^*^- 
.5  before  the  fact,  or  gives  such  offender  any  other  aid,  knowing  that  he  JoJ^v^g"'  ^^' 

6  has  committed  a  felony  or  has  been  accessory  thereto  before  the  fact,  R.  .s.  i3'3,  §  4. 

7  with  intent  that  he  shall  avoid  or  escape  detention,  arrest,  trial  or  punish-  1876, 213',  §  7. 

8  ment,  shall  be  an  accessory  after  the  fact,  and,  except  as  otherwise  pro-  r.l.2\'5,\4'. 
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1918,257,         vided,  be  punished  by  imprisonment  in  the  state  prison  for  not  more    9 
mg^'s.  than  seven  years  or  in  jail  for  not  more  than  two  and  one  half  years  or  10 

25oVas3. 454.   by  a  fine  of  not  more  than  one  thousand  dollars.  1 1 

254  Mass.  454. 

titfJ'th7iBct         Section  5.    An  accessory  to  a  felony  after  the  fact  may  be  indicted,  1 

How,  when  and  convictcd  and  puoishcd,  whether  the  principal  felon  has  or  has  not  2 

1830,49.  §3.     been  previously  convicted,  or  is  or  is  not  amenable  to  justice,  either  in  3 

g:  s'  168!  §  ?:    the  county  where  he  became  an  accessory  or  in  the  county  where  the  4 

R.  L.  215,  §  5.    principal  felony  was  committed.  5 

^omiSt'cnme        Section  6.    Whocvcr  attempts  to  commit  a  crime  by  doing  any  act  1 

i83|,  62^  ^  ^^  toward  its  commission,  but  fails  in  its  perpetration,  or  is  intercepted  or  2 

g:  s!  168!  §  8.  ■  prevented  in  its  perpetration,  shall,  except  as  otherwise  provided,  be  3 

R.  L.  215,  §6.    punished  as  follows:  4 

1924!  164!  P'irst,  by  imprisonment  in  the  state  prison  for  not  more  than  ten  years,  5 

s'c^lh:  III;      if  he  attempts  to  commit  a  crime  punishable  with  death.  6 

i05"Mas3'^i62.       Second,  by  imprisonment  in  the  state  prison  for  not  more  than  five  7 

^S?'.i?°-  oo='  years  or  in  a  jail  or  house  of  correction  for  not  more  than  two  and  one  8 

107  Mass.  225.     ^  .  „  ,■'  .  .  ^  ,  in 

123  Mass.  422.  half  ycars,  if  he  attempts  to  commit  a  crime,  except  any  larceny  under    9 

143  Mass!  32^'  section  thirty  of  chapter  two  hundred  and  sixty-six,  punishable  by  im-  10 

170  Mass!  11^'  prisonment  in  the  state  prison  for  life  or  for  five  years  or  more.  1 1 

188  Mass!  iso!       Third,  by  imprisonment  in  a  jail  or  house  of  correction  for  not  more  12 

213  Mass!  225!  than  one  year  or  by  a  fine  of  not  more  than  three  hundred  dollars,  if  he  13 

215  Mass.  209.  attempts  to  commit  a  crime,  except  anv  larceny  under  said  section  thirty,  14 

235  Mass.  357.  .,,,,.  .  .         ,  •  i»        i  ^i  n  1  c 

264  Mass.  368,   punishablc  by  imprisonment  in  the  state  prison  tor  less  than  tive  years  10 
or  by  imprisonment  in  a  jail  or  house  of  correction  or  by  a  fine.  16 

Fourth,  by  imprisonment  in  a  jail  or  house  of  correction  for  not  more  17 
than  two  and  one  half  years  or  by  a  fine,  or  by  both  such  fine  and  im-  18 
prisonment,  if  he  attempts  to  commit  any  larceny  punishable  under  said  19 
section  thirty.  20 


378. 
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TITLE    II 


PROCEEDINGS  IN   CRIMINAL   CASES. 


Chapter  275. 
Chapter  276. 


Chapter  277. 
Chapter  278. 
Chapter  279. 
Chapter  280. 


Proceedings  to  prevent  Crimes. 

Search  Warrants,  Rewards,  Fugitives  from  Justice,  Arrest,  E.xam- 

ination,  Commitment  and  Bail.    Probation  Officers  and  Board  of 

Probation. 
Indictments  and  Proceedings  before  Trial. 
Trials  and  Proceedings  before  Judgment. 
Judgment  and  Execution. 
Fines  and  Forfeitures. 


CHAPTER     275. 

PROCEEDINGS   TO    PREVENT   CRIMES. 


Sect. 

1.  Justices  authorized  to  keep  the  peace. 

2.  Complaint  of  threat  to  comrait  crime. 

3.  Arrest. 

4.  Penalty.      Recognizance    to    keep  the 

peace. 

5.  Comraitment  on   failure   to   recognize, 

etc. 

6.  Complainant.     When  to  pay  expenses. 

7.  Paj'ment  of  expenses. 

8.  Appeal. 

9.  Witnesses  to  recognize. 
10.  Proceedings  on  appeal. 


Sect. 

11.  Recognizance  to  remain  in  force  if  ap- 

peal is  not  prosecuted. 

12.  Discharge  from  commitment  upon  rec- 

ognizing. 

13.  Recognizance    to    be    transmitted    to 

superior  court. 

14.  Recognizance.    When  to  be  required  on 

view  of  court  or  justice. 

15.  Persons  who  go  armed  to  find  sureties 

for  the  peace,  etc. 

16.  Remission  of  penalty. 

17.  Surrender  of  principal  by  surety. 


1  Section  1.     The  justices  of  the  supreme  judicial  court,  of  the  su-  Justices 

2  perior  court,  of  district  courts  and  trial  justices  may  cause  all  laws  made  keepThe" 

3  for  the  preservation  of  the  public  peace  to  be  kept;   and  in  the  execution  r''s'^i34.  §  i. 

4  of  that  power  may  require  persons  to  give  security  to  keep  the  peace,  p.f  2n,'H'.' 

5  or  for  their  good  behavior,  or  both,  as  provided  in  this  chapter. 

R.  L.  216,  §  1. 

1       Section  2.     If  complaint  is  made  to  anv  such  court  or  justice  that  Complaint  of 

(^  i  .1  .  1   .  •.  •  ^     •  1  tlireat  to  com- 

/  a  person  has  threatened  to  commit  a  crime  against  the  person  or  property  mit  crime. 

3  of  another,  such  court  or  justice  shall  examine  the  complainant  and  g!s!i69!§2! 

4  any  witnesses  who  may  be  produced,  on  oath,  reduce  the  complaint  to  r.l.IVb.^I. 

5  writing  and  cause  it  to  be  subscribed  by  the  complainant. 


1       Section  3.     If,  upon  such  examination,  it  is  found  there  is  just  Arrest 

n  J.       c  J.1  I  •  1  •  1  1  .  •  1092-3,  18,  5  6. 

Z  cause  to  rear  that  such  crime  may  be  committed,  such  court  or  mstice  i783,  51,  §1. 

3  shall  issue  a  warrant,  reciting  the  substance  of  the  complaint,  and  re-  r.  s.'i34, 53. 

4  quiring  the  officer  to  whom  it  is  directed  forthwith  to  apprehend  the  p.' |; in .' 5 1.' 

5  person  complained  of  and  take  him  before  such  justice  or  some  other  R  l.  216,  §3. 
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justice  or  court  having  jurisdiction  of  the  cause, 
issued  by  a  justice,  shall  be  under  his  hand. 


Such  warrant,  if 


Penalty. 
Recognizance 
to  keep  the 
peace. 
1833,  63. 
R.  S.  134,  §  4. 
G.  S.  169,  §  4. 
P.  S.  211,  §4. 
1894,  505, 
HI,  2. 
1896,  388. 
R.  L.  216,  §  4. 
4  Mass.  497. 
8  Mass.  78. 


Section  4.  If  the  person  complained  of  is  convicted,  he  may  be 
punished  by  a  fine  of  not  more  than  one  hundred  dollars  or  by  imprison- 
ment for  not  more  than  six  months.  He  may  appeal  as  in  other  criminal 
cases,  and  section  twenty-four  of  chapter  two  hundred  and  seventy-eight 
shall  apply  to  such  appeals.  Instead  of  imposing  sentence,  the  court 
or  justice  may  order  the  person  complained  of  to  enter  into  a  recogni- 
zance, with  sufficient  sureties,  in  such  sum  as  the  court  or  justice  orders, 
to  keep  the  peace  toward  all  the  people  of  the  commonwealth,  and  es-  8 
pecially  toward  the  person  requiring  such  security,  for  such  term,  not  9 
exceeding  six  months,  as  the  court  or  justice  may  order.  The  court  or  10 
justice  may,  for  good  cause,  revoke  such  order  or  reduce  the  amount  of  11 
the  recognizance,  or  order  that  it  be  taken  without  surety.  12 


Commitment 
on  failure  to 
recognize,  etc, 
1833,  63,  §  1. 
R.  S.  134, 
5§5,  6. 

G.  S.  169,  5  5. 
P.  S.  211,  §  5. 
1894,  505,  §  2. 
R.  L.  216,  §  5. 


Section  5.  If  the  person  complained  of  so  recognizes,  he  shall  be 
discharged,  but  if  he  refuses  or  neglects  so  to  do,  he  shall  be  committed 
to  the  jail  or  house  of  correction  during  the  period  for  which  he  was 
required  to  give  security,  or  until  within  that  time  he  so  recognizes, 
stating  in  the  warrant  the  cause  of  commitment  and  the  sum  and  time 
for  which  security  was  required. 


Complainant. 
When  to  pay 
expenses. 
R.  S.  134,  §7. 
G.  S.  169,  §  6. 
P.  S.  211,  §6, 
R.  L.  216,  §  6. 


Section  6.  If,  upon  such  examination,  it  is  found  that  there  is  not 
just  cause  to  fear  that  such  crime  will  be  committed  by  the  person 
complained  of,  he  shall  be  forthwith  discharged;  and  if  it  is  found  that 
the  complaint  is  unfounded,  frivolous  or  malicious,  the  complainant 
may  be  ordered  to  pay  the  expenses  of  prosecution. 


Payment  of 
expenses. 
1824,  128,  5  2. 
1834,  151,  §  4. 
R.  S.  134,  §  8. 
G.  S.  169,  §  7. 
P.  S.  211,  §7. 


Section  7.  If  a  person  is  required  to  give  security  to  keep  the  peace 
or  for  his  good  behavior,  the  court  or  justice  may  order  him  to  pay  the 
expenses  of  prosecution,  or  any  part  thereof,  and  that  he  shall  stand 
committed  until  they  are  paid  or  he  is  otherwise  legally  discharged. 

R.  L.  216,  §  7. 


Section  8.     Whoever  is  aggrieved  by  an  order  of  a  district  court     1 


Appeal. 

1833,  63,  §  1.  ....                       .    .           ,  ,          ^                         .                      ..              •  1  o 

R.  s.  134,  §9.  or  trial  justice,   requiring  him  to  recognize  as  aforesaid,   may,   upon  I 

G.  s.'i69, 5  8.  giving  the  security  required,  appeal  to  the  superior  court,  such  appeal  3 


r'.'l.  216,  §  8.   to  be  entered  on  the  next  return  day. 


Witnesses  to 
recognize 


recognize.  SECTION  9.     The  court  or  justice  shall  require  such  witnesses  as  may  1 

G  s'  169'  1 9°'  t>e  necessary  to  support  the  complaint  to  recognize  for  their  appearance  2 

""""■"     at  the  superior  court.  3 

R.  L.  216,  §  9. 


P.'S.'211,  §9. 


Proceedings 
on  appeal. 
R.  S.  134,  §  11. 
G.  S.  169,  §  10. 
P.  S.  211,  §  10. 
R.  L.  216,  §  10. 


Section  10.  The  superior  court  may  affirm  the  order  or  discharge 
the  appellant,  or  may  require  him  to  enter  into  a  new  recognizance, 
with  sufficient  sureties,  in  such  sum  and  for  such  time  as  it  may  order, 
and  may  make  such  order  relative  to  the  expenses  of  prosecution  as  is 
just  and  reasonable. 


uTrem^'in^rr         SectionII.     If  tlic  appellant  falls  to  prosccutc  hls  appeal,  hls  rccog-     1 
l?'"i'l'' "PP^"'    nizance  shall  remain  in  full  force  and  effect  as  to  any  breach  of  the    2 
condition,  without  an  affirmation  of  the  judgment  or  order  of  the  court    3 


IS  not 
prosecuted. 
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4  or  iustice,  and  shall  also  stand  as  securitv  for  anv  expenses  of  prosecu-  R.  s.  134,  5 1-' 

5  tion  which  the  superior  court  may  order  the  appellant  to  pay.  . 

p.  S.  211,  §11.  R.  L.  216,  §  U. 


1  Section  12.     A  person  committed  for  not  finding  sureties,  or  for  Discharge 

2  refusing  to  recognize  as  required,  mav  be  discharged  upon  giving  such  mentupon" 

3  security.  '  ^ecogm^mg, 

R.  S.  134,  §  13.  G.  S.  169,  §  12.  P.  S.  211,  §  12.  R.  L.  216,  5  12. 


1  Section  13.     The  recognizance  taken  pursuant  to  the  foregoing  pro-  Recognizance 

2  visions  shall  be  transmitted  to  the  superior  court  on  or  before  the  next  mittciiTo""' 

3  return  day,  and  shall  be  there  filed  of  record  by  the  clerk;    and  upon  R.^^'is^ui. 

4  a  breach  of  the  condition  an  action  shall  be  commenced  thereon  by  Jj*^|'  J^g  j  jj 

5  the  district  attorney-. 

p.  S.  211,  §  13.  R.  L.  216,  §  13. 

1  Section  14.     Whoever,  in  the  presence  of  a  justice  named  in  section  Recognizance. 

2  one  or  before  a  court  of  record,  makes  an  affray,  or  threatens  to  kill  or  quirej'on  view 

3  beat  another,  or  to  commit  any  violence  or  outrage  against  the  person  °i^l(^l^  °' 

4  or  property  of  another,  or  contends  with  hot  and  angry  words,  to  the  5794^06'^' 2^  ®' 

5  disturbance  of  the  peace,  may  be  ordered,  without  process  or  any  other  g  |- 134,  §  15. 

6  proof,  to  recognize  to  keep  the  peace  or  be  of  good  behavior  for  not  p.'s.'2ii,'514. 

7  more  than  three  months,  and  in  case  of  refusal  may  be  committed  as    '   '      ' 

8  provided  in  section  five. 

1  Section  15.     Whoever,  not  being  duly  licensed,  goes  armed  with  a  Persons  who 

2  dirk,  dagger,  sword,  pistol  or  other  offensive  and  dangerous  weapon,  find  sureties 

for  the  peace, 


etc. 

1092-3.  18,  §  6. 


3  without  reasonable  cause  to  fear  an  assault  or  other  injury  or  violence 

4  to  his  person,  or  to  his  family  or  property,  may,  upon  complaint  of  a  JtoI'I'b 

5  person  who  has  reasonable  cause  to  fear  an  injury  or  breach  of  the  g  |-  Jj?*'  |  J^- 

6  peace,  be  required  to  find  sureties  for  keeping  the  peace  for  not  more  than  p-  s.  211, 5 15. 

7  six  months,  with  the  right  of  appeal  as  before  provided. 

R.  L.  216,  §  15.  1906,  172,  §  2.  1908,  350,  §  1.  1919,  207,  §  2. 

1  Section  16.     If,  upon  a    suit    brought   on  such   recognizance,  the  Remission  of 

2  penalty  thereof  is  adjudged  forfeited,  the  court  may,  upon  petition  of  is'iu.  so 

3  a  defendant,  remit  such  portion  of  it  as  it  finds  ought  to  be  remitted.  ^' '''  ^'^■*'  ^ ''' 

G.  S.  169,  §  16.  P.  S.  211,  §  16.  R.  L.  216,  §  16. 

1  Section  17.     A  surety  in  a  recognizance  to  keep  the  peace,  or  for  Surrender  of 

2  good  behavior,  or  both,  shall  have  the  same  authority  and  right  to  Surety!"    ^ 

3  take  and  surrender  his  principal  as  if  he  were  bail  for  him  in  a  civil  §;  |;  "g;  |  }f; 

4  cause;    and  after  such  surrender  shall  be  discharged  from  all  liability  r  l^Vb.W"?. 

5  for  any  act  of  the  principal  subsequent  to  such  surrender  which  would 

6  be  a  breach  of  the  condition  of  the  recognizance.     The  person  so  sur- 

7  rendered  may  recognize  anew  with  sufficient  sureties  for  the  residue  of 

8  the  term,  and  shall  thereupon  be  discharged. 
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CHAPTER    276. 

SEARCH  WARRANTS,  REWARDS,  FUGITIVES  FROM  JUSTICE,  ARREST, 
EXAMINATION,  COMMITMENT  AND  BAIL.  PROBATION  OFFICERS 
AND  BOARD  OF  PROBATION. 


Sect. 

search  warrants. 

1.  Issue. 

2.  Form. 

3.  Disposition  of  property  seized. 

4.  Notice  to  parties  before  forfeiture. 

5.  Service  of  notice. 

6.  Postponement  of  trial. 

7.  Sale    or    destruction    of    property 

seized. 

8.  Appeal  to  superior  court. 

REWARDS. 

9.  Governor  may  offer  reward. 

10.  Mayor,  etc.,  may  offer  reward. 

FUGITIVES    FROM   JUSTICE. 

11.  Delivery  and  demand  of  fugitive. 

12.  Proceedings. 

13.  Warrant.     Arrest. 

14.  Opportunity   to   apply   for   writ   of 

habeas  corpus. 

15.  Fees. 

16.  Arrest   of   person   liable   to   be   de- 

manded by  another  state. 

17.  Recognizance. 

18.  Commitment  on  failure  to  recognize. 

19.  Proceedings  and  discharge. 

20.  Expenses. 

ARREST,     EXAMINATION,     COMMITMENT    AND 
BAIL. 

21.  Warrants  to  arrest,  by  whom  issued. 

22.  Warrants,  how  issued. 
2.3.      Service  of  warrants. 

24.  When  summons  instead  of  warrant. 

25.  Service  of  summons. 

26.  Failure   to   obey   summons    a   con- 

tempt. 

27.  Recognizance. 

28.  Arrest  for  misdemeanors. 

29.  Recognizance  out  of  county,  if  a  mis- 

demeanor. 

30.  Magistrate,  taking  bail,  to  return  re- 

cognizance and  certificate  to  court, 
etc. 

31.  Proceedings  if  prisoner  not  bailed. 

32.  Conveyance   of   prisoner   to    county 

where    warrant    issued,    if    felon}- 
charged. 

33.  Physical  examination  of  and  report 

on  persons  arrested. 

34.  Examination  of  prisoner. 

35.  Adjournment  of  trial  or  examination. 


Sect. 

36.  Proceedings  in  case  of  default  on  re- 

cognizance. 

37.  Proceedings    if    defendant    fails    to 

recognize. 

38.  Conduct  of  examination. 

39.  Separation  of  witnesses. 

40.  Testimony  reduced  to  writing,  etc. 

41.  Discharge. 

42.  Bail  or  commitment. 

43.  Prisoner    may    be    carried    through 

another  county. 

44.  Certificate  of  expenses. 

45.  Witnesses  to  recognize. 

46.  Same  subject. 

47.  Sureties  required,  when. 

48.  Recognizances  by  minors. 

49.  Commitment  of  witness. 

50.  Deposition  of  witness. 

51.  Discharge  on  recognizance,  when. 

52.  Treatment  of  witnesses  in  jail. 

53.  Transportation  of  male  and  female 

prisoners. 

54.  Treatment  by  officers  of  witnesses  in 

custody. 

55.  Discharge  if  injured  party  satisfied. 

56.  Discharge  a  bar  to  civil  action. 

57.  Magistrates  who  may  admit  to  bail. 

Money  and  certain  securities  may 
be  deposited. 

58.  Notice  to  officer  if  bail  not  fixed. 

59.  Admission    to    bail    by    masters   in 

chancery  regulated. 

60.  Bail  in  Suffolk  county. 

61.  Certificate  of  sureties  required.     In 

whose  presence  bail  to  be  taken. 

Monthly  statement  to  chief  justice 

of  superior  court. 
61A.  Court  to  be  notified  before  disposal 

of  certain  real  estate  by  surety. 

Penalty. 
61B.  Professional  bondsmen,  registration, 

etc. 

62.  Notice  to  district  attorney. 

63.  Fees  for  taking  bail  regulated. 

64.  Bail  on  Sunday. 

65.  Condition  of  recognizance. 

66.  Return  of  recognizance  and  exami- 

nation to  court. 

67.  Forfeiture  of  bail  a  bar  to  further 

bail. 

68.  Surrender  of  principal  before  default. 

Return  of  certificate.     New  bail. 

69.  Remission  of  penalty  after  default. 

70.  Exoneration  if  unable  to  surrender 

principal. 
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Sect. 

71.  Default  on  recognizance. 

72.  Surety  may  pay  amount  of  recogni- 

zance, etc. 

73.  Award  of  forfeiture  out  of  penalty  of 

recognizance. 

74.  Action   and   judgment    on   recogni- 

zance. 

75.  Irregularities  not  to  defeat  action. 

76.  Review  of  judgment  on  forfeited  re- 

cognizance. 

77.  Service  of  petition. 

78.  Proceedings  if  former  judgment  di- 

minished. 

79.  Deposit  in  lieu  of  surety. 

80.  Upon  default,  sale  of  securities  and 

payment  of  money  out  of  pro- 
ceeds of  sale  to  county. 

Self-surrender  of  defendant.  Dispo- 
sition of  deposit,  etc. 

"Magistrate"  includes  bail  commis- 
Bioher. 

PROnATION    OFFICERS. 

Probation  officers. 

Bonds. 

Duties. 

Boston  juvenile  court  may  appoint 

deputy  probation  officers. 
Court  may  place  certain  persons  in 

care  of  probation  officer. 


81. 


82. 


83. 
84. 
85. 
86. 

87. 


Sect. 

88.  Clerical  assistance. 

89.  Temporary  probation  officers. 

90.  Powers.    Inspection  of  records. 

91.  Boston    juvenile    court    officers    to 

serve  process. 

92.  Restitution  to  be  made  through  pro- 

bation officer. 

93.  Money  collected  by  probation  officer 

to  be  paid  to  county  if  unclaimed, 
etc. 

94.  E-xpenses  of  probation  officers. 

95.  Support  of  probationers. 

96.  Penalty  for  neglect  of  duties. 

97.  Duties  of  department  of  public  wel- 

fare not  affected. 

BOARD    OF    PROBATION. 

98.  Board  of  probation,   commissioner, 

etc. 

99.  Powers  and  duties. 

100.  Detailed  reports  to  be  made  of  the 

probation    work,    etc.      Records. 
Accessibility  of  information. 

101.  Annual  report  to  general  court. 

102.  Authority  of  the  courts  not  affected 

by  four  preceding  sections. 

103.  Board  to  be  given  notice  of  appoint- 

ment   or    removal    of    probation 
officers. 


SEARCH  WARRANTS. 

1  Section  1.     A  court  or  justice  authorized  to  issue  warrants  in  criminal  p^g^i4, 

2  cases  may,  upon  complaint  on  oath  that  the  complainant  believes  that  §,S  i.  2.  ' 

3  any  of  the  property  or  articles  hereinafter  named  are  concealed  in  a  par-  §§  1.^  „ 
-1  ticular  house  or  place,  if  satisfied  that  there  is  reasonable  cause  for  such  §§'1,2.'' 
5  belief,  issue  a  warrant  to  search  for  the  following  property  or  articles: 


R.  L.  217.  §  1. 
2  Met.  329. 


3  Allen,  310. 
103  Mass.  456. 


119  Ma.ss.  332. 
140  Mass.  147. 


145  Mass.  182. 
217  Mass.  446. 


6 

7 

8 

9 

10 

11 

12 

13 


First,  Personal  property  stolen,  embezzled  or  obtained  by  false 
pretences. 

Second,  Personal  property  hired  or  leased  or  held  as  collateral  security 
and  fraudulently  concealed. 

Third,  Personal  property  insured  against  loss  or  damage  by  fire  which 
the  complainant  has  reasonable  cause  to  believe  has  been  removed  or  is 
concealed  for  the  purpose  of  defrauding  the  insurer. 

Fourth,  Counterfeit  or  spurious  coin,  forged  bank  notes  and  other 

14  forged  instruments,  or  tools,  machines  or  materials  prepared  or  provided 

15  for  making  them. 

16  Fifth,  Counterfeits  or  imitations  of  a  label,  trade  mark,  stamp  or  form 

17  of  advertisement  recorded  pursuant  to  the  statutes  of  the  commonwealth, 

18  goods  upon  which  such  counterfeit  or  imitation  has  been  impressed, 

19  affixed  or  used,  and  any  dies,  plates,  brands,  moulds,  engravings,  printing 

20  presses,  types  or  other  tools,  machines  or  materials  prepared  or  provided 

21  for  making  such  counterfeit  or  imitation. 

22  Sixth,  Diseased  animals  or  carcasses  thereof,  or  any  tainted,  diseased, 

23  corrupted,  decayed  or  unwholesome  meat,  fish,  vegetables,  produce,  fruit 


Stolen 
property. 

Concealed 
property. 
IStio,  127,  §  2. 

Insured 
property. 
1890,  284. 


Counterfeit 
coin,  notes,  etc. 
1823,  40,  §  1. 


Counterfeit 
trade  marks, 

1899,  359,  5  8. 


Unwholesome 
meat  or 
provisions. 
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1866,  253.  §  2. 
1894,  491.  §  14. 


Diseased 
animals. 


Obscene  liter- 
ature, etc. 
1862.  168. 
§§2,4. 


Drugs,  medi- 
cines, etc. 
1879,  159,  §  2. 


Lottery 
tickets,  etc. 
2  Met.  329. 


Gaming  appa- 
ratus and 
furniture. 
1.S69,  364.  §  2. 
11  Met.  79. 
119  Mass.  332. 
141  Mass.  114. 
155  Mass.  165. 

Pool  tickets. 
1885,  342,  §  2. 

Rifles,  etc. 
Ammunition. 
1919,  179.  §  1. 


Bombs,  etc. 
1919,  323,  §  4. 
Colored 
oleomargarine. 
1924,  94.  §  2. 


or  provisions  of  any  kind,  or  the  meat  of  any  calf  killed  when  less  than  24 

four  weeks  old  or  any  product  thereof,  if  kept  or  concealed  with  intent  25 

to  kill,  sell  or  offer  tiie  same  for  sale  for  food.  26 

Seventh,  Diseased  animals.  27 

1899,  408,  §  16. 

Eighth,  Books,  pamphlets,  ballads,  printed  papers  and  other  things 
containing  indecent,  impure  or  obscene  language,  or  indecent,  impure  or 
obscene  prints,  pictures,  figures  or  descriptions  manifestly  tending  to 
corrupt  the  morals  of  youth,  and  intended  to  be  sold,  exhibited,  loaned, 
circulated  or  distributed,  or  introduced  into  any  family,  school  or  place 
of  education,  and  the  type,  forms,  press,  woodcuts,  raw  material  and 
mechanical  apparatus  used  and  employed  in  printing  and  publishing 
such  books,  ballads,  pamphlets  or  printed  papers. 

Ninth,  Drugs,  medicines,  instruments  and  other  articles  intended  to 
be  used  for  self-abuse,  or  for  the  prevention  of  conception,  or  for  causing 
unlawful  abortion,  and  the  raw  materials,  tools,  machinery,  implements, 
instruments  and  personal  property  used  or  intended  to  be  used  in  the 
manufacture  of  such  drugs,  medicines,  instruments  or  other  articles. 

Tenth,  Lottery  tickets  or  other  materials  unlawfully  made,  provided 
or  procured  for  the  purpose  of  drawing  a  lottery. 

5  Cush.  369. 

Eleventh,  Gaming  apparatus  or  implements  used  or  kept  and  provided  43 
to  be  used  in  unlawful  gaming  in  any  gaming  house,  or  in  any  building,  44 
apartment  or  place  resorted  to  for  the  purpose  of  unlawful  gaming,  and  45 
the  furniture,  fixtures  and  personal  property  found  in  such  place  at  a  46 
time  when  persons  are  engaged  in  unlawful  gaming.  ^  47 

Twelfth,  Pool  tickets  or  other  materials  unlawfully  made,  provided  or  48 
procured  for  the  purpose  of  buying  or  selling  pools.  49 

Thirteenth,  An  unreasonable  number  of  rifles,  shotguns,  pistols,  re-  50 
volvers  or  other  dangerous  weapons  or  an  unnecessary  quantity  of  ammu-  51 
nition,  if  kept  or  concealed  for  any  unlawful  purpose.  52 

Fourteenth,  Bombs  and  explosives  illegally  kept.  53 

Fifteenth,  Oleomargarine  colored  in  imitation  of  yellow  butter,  and  54 
uncolored  oleomargarine,  coloring  matter  and  utensils  used  _  or  in-  55 
tended  to  be  used  in  making  such  colored  oleomargarine,  which  the  56 
complainant  has  reasonable  cause  to  believe  are  intended  for  unlawful  57 
sale  or  use.  ^" 


28 
29 
30 
31 
32 
33 
34 
35 
36 
37 
38 
39 
40 
41 
42 


Form. 

R.  S.  142, 

§§3,4. 

G.  S.  170, 

§§  3,  4. 

P.  S.  212, 

§§  3.  4. 

1899,  166. 

R.  L.  217,  §2. 

1919.  179,  §  3. 

2  Met.  329. 
5  Met.  98. 

3  Allen,  310. 
103  Mass.  456. 


Section  2.  Search  warrants  shall  designate  and  describe  the  place 
to  be  searched  and  the  articles  to  be  searched  for,  and  shall  be  directed 
to  the  sheriff  or  his  deputy  or  to  a  constable  or  police  officer,  commanding 
him  to  search,  in  the  day  time,  or  if  the  warrant  so  directs,  in  the  night 
time,  the  house  or  place  where  the  property  or  articles  for  which  he  is 
required  to  search  are  believed  to  be  concealed,  and  to  bring  such  property 
or  articles  when  found,  and  the  persons  in  whose  possession  they  are 
found,  before  a  court  or  trial  justice  having  jurisdiction. 


119  Mass.  332. 


140  Mass.  147,  287. 


145  Mass.  182. 


Disposition 
of  property 
seized. 

R.  S.  142.  §  5. 
G.  S.  170,  §  5. 
P.  S.  212.  §  5. 
1890,  452. 
1894,  410,  §  1; 
491,  §  14. 


Section  3.  If  an  officer  in  the  execution  of  a  search  warrant  finds 
property  or  articles  therein  described,  he  shall  seize  and  safely  keep  them, 
under  the  direction  of  the  court  or  justice,  so  long  as  necessary  to  permit 
them  to  be  produced  or  used  as  evidence  on  any  trial.  As  soon  as  may 
be  afterward,  all  property  seized  under  clauses  one  and  two  of  section 
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6  one  shall  be  restored  to  the  owner  thereof;  property  seized  under  clause  i899, 408, 5  le. 

7  three  of  said  section  shall  he  disposed  of  as  the  court  or  justice  orders;  1902!  iie!     ' 

8  property  or  other  articles  seized  under  clause  six  of  said  section  shall,  if  1912, los, 

9  upon  a  hearing  the  court  or  justice  finds  that  they  were  so  kept  or  con-  ||,g'  \^g 

10  cealed,  be  destroyed  or  disposed  of  in  accordance  with  section  one  bun-  ||  i-J^j^^' 

11  dred  and  forty-six  of  chapter  ninety-four  by  the  board  of  health  or  5  Cus'h.  aeg. 

12  by  an  officer  designated  by  the  court  or  justice,  otherwise,  they  shall  be  217  Mass!  446! 

13  returned  to  the  owner;  diseased  animals  seized  under  clause  seven  of 
1-1  said  section  one  shall,  if  upon  a  hearing  the  court  or  justice  finds  that 
1.5  they  were  kept  or  concealed  in  a  particular  building,  place  or  enclosure, 

16  be  destroyed  or  disposed  of  by  the  division  of  animal  industry  of  the 

1 7  department  of  conservation,  without  compensation  to  the  owners  thereof, 

18  otherwise,  they  shall  be  returned  to  their  owners;  property  seized  under 

19  clause  thirteen  of  said  section  one,  if  found  to  have  been  kept  for  an  un- 

20  lawful  purpose,  shall  be  forfeited  and  disposed  of  as  the  court  or  justice 

21  orders;    and  all  other  articles  seized  by  virtue  of  such  warrants  shall  be 

22  adjudged  forfeited  and  be  destroyed  or  sold  as  hereinafter  provided. 

1  Section  4.     Before  a  decree  of  forfeiture  of  property  seized  under  a  Notice  to 

2  search  warrant  is  issued,  the  court  or  justice  shall,  unless  otherwise  ForleTture.  ""^^ 

3  expressly  provided,  issue  a  notice  under  seal,  signed  by  the  clerk  of  the  p  s.'2'i2",'§6.' 

4  court  or  by  the  justice,  setting  forth  the  substance  of  the  complaint,  it"]*;  217,' §  li 
.5  and  commanding  the  persons,  if  any,  in  whose  possession  the  articles  JosVasa'IsI' 

6  were  found,  and  the  owner,  if  alleged,  and  all  other  persons  who  claim 

7  an  interest  therein,  to  appear  at  a  time  and  place  therein  named  to  show 

8  cause  why  the  articles  seized  should  not  be  forfeited. 

1  Section  5.     The  notice  shall,  not  less  than  fourteen  days  before  the  Service  of 

2  time  appointed  for  trial,  be  served  upon  the  person,  if  any,  alleged  to  be  i87o.°242,  §  3. 

3  the  owner  of  the  articles  seized,  by  an  officer  authorized  to  serve  criminal  is9^4,4\o, I  ^ 

4  process,  by  leaving  an  attested  copy  thereof  with  him  personally  or  at  fg^-_  jyg;  1 3; 

5  his  usual  place  of  abode  and  by  posting  an  attested  copy  thereof  on  the 

6  house  or  building  in  which  the  articles  were  seized,  if  they  were  found 

7  in  a  house  or  building;   otherwise,  in  a  public  place  in  the  town  where 

8  they  were  seized. 

1  Section  6.     If,  at  the  time  appointed  for  the  trial,  such  notice  has  Postponement 

2  not  been  duly  served,  or  if  it  appears  necessary  that  any  of  the  articles  i87o,''242,  §4. 

3  so  seized  should  be  kept  longer  for  the  purpose  of  being  produced  or  fsg^i, "Ao,  \*i. 

4  used  as  evidence  on  any  trial,  or  if  other  sufficient  cause  appears,  the  fgig  ng'  ||; 

5  trial  may  be  postponed  to  another  day  and  place  and  further  notice 

6  issued. 

1  Section  7.     If,  upon  the  trial,  the  property  is  adjudged  forfeited,  st''ruction''of 

2  the  type,  forms,  press,  woodcuts,  raw  material  and  mechanical  apparatus  ''"'°^fj^^ 

3  described  in  clause  eight  of  section  one,  the  dies,  plates,  brands,  moulds,  1862.  ies,  §5. 

,  •  •    ^-  J.  ^.1  X       1  u  •  X      •    1      1869'  364,  §  3. 

4  engravmgs,  pnntmg  presses,  types  or  other  tools,  machmes  or  materials  p.  s.  212,  §  9. 
.5  described  in  clause  five  of  said  section,  the  raw  materials,  tools,  machinery,  igg^;  416,  §  i. 

6  implements,  instruments  and  personal  property  described  in  clause  nine  r**l!  217,' 1 7! 

7  of  said  section,  and  all  furniture,  fixtures  and  personal  property  described  {g°^-  3™- .  ^ 

8  in  clause  eleven  of  said  section,  or  so  much  thereot  as  the  court  or  justice  }?9  JJ"**' gSg' 

9  may  order,  shall  be  sold  by  the  sheriff  and  the  proceeds  paid  to  the  issMassiies! 
10  county,  and  the  remainder  of  the  property  shall  be  destroyed  as  the 
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court  or  justice  may  order.  The  court  or  justice  may  order  any  article  11 
not  found  to  have  hem  unlawfully  used  or  intended  for  unlawful  use,  12 
or  any  article  unlawfully  used  without  the  knowledge  of  its  owner,  13 
lessor  or  mortgagee,  to  be  delivered  to  the  party  legally  entitled  to  its  14 


possession. 


15 


Appeal  to 
superior  court. 
1870.  242,  5  1. 
P.  S.  212,  §  10. 
1894,  410,  §  1. 
R.  L.  217,  5  8. 
1919,  179,  §  3. 


Section  8.  A  person  aggrieved  by  a  decree  of  forfeiture  of  a  district  1 
court  or  trial  justice  may  appeal  therefrom  to  the  superior  court;  but  2 
before  his  appeal  is  allowed,  he  shall  recognize  to  the  commonwealth  3 
in  the  sum  of  two  hundred  dollars,  with  sufficient  surety  or  sureties,  to  4 
prosecute  his  appeal  and  to  pay  all  such  expenses  as  may  thereafter  5 
arise,  if  final  judgment  is  rendered  against  the  articles  adjudged  forfeited,  6 
and  to  abide  the  judgment  of  the  superior  court  thereon;  and  upon  such  7 
appeal,  any  question  of  fact  shall  be  tried  by  a  jury.  All  proceedings  in  8 
the  superior  court,  including  the  right  of  exception,  shall  conform  so  9 
far  as  may  be  to  proceedings  in  criminal  cases;  and  if,  upon  final  judg-  10 
nient,  the  articles  are  adjudged  forfeited,  they  shall  be  disposed  of  under  11 
the  direction  of  the  superior  court  as  they  might  have  been  disposed  of  12 
had  no  appeal  been  taken.  13 


Governor  may 
offer  reward. 
1836,  4,  §  18. 
G.  S.  170,  §  6. 
P.  S.  212,  §  11. 
R.  L.  217,  5  9. 
1914,  521. 


REWARDS. 

Section  9.     The  governor,  if  he  deems  the  public  good  so  requires,  1 

may  offer  a  suitable  reward  of  not  more  than  one  thousand  dollars  in  any  2 

one  case  to  be  paid  by  the  commonwealth  to  any  person  who,  in  conse-  3 

quence  of  such  offer,  apprehends,  brings  back  and  secures  a  person  who  4 

is  convicted  of  or  charged  with  a  felony,  who  has  escaped  from  prison  5 

in  the  commonwealth,  or  to  any  person  who,  in  consequence  of  such  offer,  6 

apprehends  and  secures  a  person  charged  with  such  crime,  or  for  infor-  7 

mation  that  shall  lead  to  the  arrest  and  conviction  of  any  person  who  8 

has  committed  a  felony,  if  the  person  cannot  be  arrested  and  secured  in  9 

the  common  course  of  proceedings.    If  more  than  one  claimant  applies  10 

for  the  payment  of  such  reward,  the  governor  shall  determine  to  whom  it  11 

shall  be  paid,  and  if  to  more  than  one  person,  in  what  proportion  to  each,  12 

and  his  determination  shall  be  final.  13 


Mayor,  etc., 
may  offer 
reward. 
1840,  75. 
G.  S.  170, 
§§7,8. 
1866,  9. 
P.  S.  212, 
§§  12,  13. 
R.  L.  217,  § 
7  Met.  409. 
5  Cash.  219. 

7  Gray,  272, 
374. 

8  Allen,  477. 
133  Mass.  233 
156  Mass.  28. 


10. 


Section  10.     The  aldermen  or  the  selectmen,  if  in  their  opinion  the  1 

public  good  so  requires,  may  offer  a  suitable  reward  of  not  more  than  2 

five  hundred  dollars  in  any  one  case,  to  be  paid  by  the  town  to  any  person  3 

who,  in  consequence  of  such  offer,  detects  or  secures  a  person  who  has  4 

committed  a  felony  in  such  place,  either  before  or  after  he  has  been  charged  5 

therewith,  and  such  reward  shall  be  paid  by  the  treasurer  upon  the  war-  6 

rant  of  the  aldermen  or  selectmen.     If  more  than  one  claimant  applies  7 

for  the  payment  of  such  reward,  the  aldermen  or  selectmen  shall  deter-  8 

mine  to  whom  it  shall  be  paid,  and  if  to  more  than  one  person,  in  what  9 

proportion  to  each,  and  their  determination  shall  be  final.  10 


Delivery  and 
demand  of 
fugitive. 
1782,  31. 
1801,  10,  §  1. 
1819,  76. 
R.  S.  142,  §  6. 
1859,  81. 
G.  S.  177,  §  1. 


FUGITIVES   FROM   JUSTICE. 

Section  11.  The  governor,  in  any  case  which  is  authorized  by  the 
constitution  and  laws  of  the  United  States,  may,  upon  demand,  deliver 
to  the  executive  of  any  other  state  or  territory  any  person  charged 
therein  with  treason,  felony  or  other  crime;  or  may,  upon  application, 
appoint  an  agent  to  demand  of  the  executive  authority  of  any  other 
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6  state  or  territory  any  such   offender  fleeing  from  the  justice  of  this  p.  s.2i8,§^^ 

7  commonwealth.  Such  demand  or  appHcation  shall  be  accompanied  by  ide  Mass!  223. 
S  sworn  evidence  that  the  person  charged  is  a  fugitive  from  justice  and  by  isi  mS:  149.' 
9  a  duly  attested  copy  of  an  indictment  or  complaint  made  before  a  court  I'q  ^J^^^;  Hf 

10  or  magistrate  authorized  to  receive  it.    Such  complaint  shall  be  accom-  jH  l\l^-  j^f 

11  panied  by  affidavits  to  the  facts  constituting  the  crime  charged  by  per-  ^g^^m^' "''' 

12  sons  who  have  actual  knowledge  thereof,  and  by  such  further  evidence  as  2  Op.  a.g.  ses, 

13  the  governor  may  require. 

3  0p.  A.G.  432.  4  Op.  A.G.  438.  Op.  A.  G.  (1920)  181,  293. 

1  Section  12.     Upon  such  demand  or  application,  the  attorney  general  f834|'7^5'5f5-2. 

2  or  a  district  attorney  shall,  if  the  governor  so  requires,  forthwith  investi-  g|  JI^'H- 

3  gate  the  grounds  thereof  and  report  to  the  governor  all  the  material  facts  p'.  s.  2i8,' §  2.' 

4  which  may  come  to  his  knowledge,  with  an  abstract  of  the  evidence  in  236  Mass!  493.' 

5  the  case,  and,  in  case  of  a  person  demanded,  whether  he  is  held  in  custody  I^Op^a.^g.^Igs, 

6  or  is  under  recognizance  to  answer  for  a  crime  against  the  laws  of  this  ''^^ 

7  commonwealth  or  of  the  United  States  or  by  force  of  any  civil  process, 

8  with  an  opinion  as  to  the  legality  or  expediency  of  complying  therewith. 

1  Section  13.     If  the  governor  is  satisfied  that  the  demand  conforms  warrant. 

2  to  law  and  ought  to  be  complied  with,  he  shall  issue  his  warrant  under  i782!'3i. 

3  the  seal  of  the  commonwealth  to  an  officer  authorized  to  serve  warrants  r**'s.'u2.\I. 

4  in  criminal  cases,  directing  him  to  arrest  and  deliver  such  person  to  the  p  |  2/8,'§^3^' 

5  agent  making  the  demand,  and  shall  also,  by  the  warrant,  request  such  R^Jj  217.  §  13. 

6  officers  within  this  commonwealth  to  afford  all  needful  assistance  in  the  9  Gray,  262. 

7  execution  thereof. 

106  Mass.  223.  236  Mass.  493.  2  Op.  A.  G.  380. 

122  Mass.  324.  258  Mass.  289. 

1  Section  14.     A  person  arrested  upon  such  warrant  shall  not  be  de-  opportunity 

2  livered  to  such  agent  of  a  state  or  territory  until  he  has  been  notified  writ  of  habeas 

3  of  the  demand  for  his  surrender  and  has  had  an  opportunity  to  apply  for  5'857"289. 

4  a  writ  of  habeas  corpus,  if  he  claims  such  right  of  the  officer  who  makes  l^  g'  ^^^ 

5  the  arrest.    If  such  writ  is  applied  for,  notice  thereof  and  of  the  time  and  |,^|:?i8 

6  place  of  hearing  shall  be  given  to  the  attorney  general  or  district  attorney  §§  *,  ^ ^^     ^^ 

7  for  the  district  where  the  arrest  is  made.     An  officer  who  delivers  a  258  Mass!  289. 

8  person  in  his  custody  upon  such  warrant  to  such  agent  for  extradition      p    • 

9  without  having  complied  with  this  section  shall  forfeit  not  more  than 
10  one  thousand  dollars. 

1  Section  15.     If  the  application  for  the  arrest  of  a  fugitive  from  the  Fees. 

2  justice  of  the  commonwealth  is  complied  with  and  an  agent  is  appointed,  r.  s!  142,  §  6. 

3  his  account  shall  be  paid  like  other  expenses  in  criminal  cases  by  the  p.  |.  218.' §  6.' 

4  county  where  the  proceedings  are  pending;   but  the  governor  may  direct  j*'^^;  |^^;  5  ^- 

5  the  whole  or  a  part  thereof  to  be  paid  by  the  commonwealth. 

1  Section  16.     If  a  person  found  in  this  commonwealth  is  charged  with  Arrest  of 

2  a  crime  committed  in  another  state  or  territory  and  is  liable  by  the  con-  tobedemanded 

3  stitution  and  laws  of  the  United  States  to  be  delivered  upon  the  demand  afat^e°°"""^ 

4  of  the  executive  of  such  other  state  or  territory,  a  court  or  justice  au-  g;  |;  J*||  |  f 

5  thorized  to  issue  warrants  in  criminal  cases  may,  upon  complaint  on  oath  p  s.  2^18,  §^7^.^ 

6  setting  forth  the  crime  and  such  other  matters  as  are  necessary  to  bring  5  Met.  536. 

7  the  case  within  the  provisions  of  law,  issue  a  warrant  to  bring  the  person 

8  charged  before  the  same  or  another  court  or  justice  within  the  common- 

9  wealth  to  answ^er  to  such  complaint  as  in  other  cases. 
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R^'s^il^Ts        Section  17.     If,  upon  examination  of  the  person  charged,  the  court  1 

p  I' 21"  11     ^^  justice  has  reasonable  cause  to  believe  that  the  complaint  is  true  2 

R.  L.  217. 5 17.  and  that  such  person  may  be  lawfully  demanded  of  the  executive,  he  3 

shall,  if  not  charged  with  a  capital  crime,  be  required  to  recognize  with  4 

sufficient  sureties  in  a  reasonable  sum  to  appear  before  such  court  or  5 

justice  at  a  day  appointed,  allowing  a  reasonable  time  to  obtain  the  6 

warrant  of  the  executive,  and  to  abide  the  order  of  the  court  or  justice.  7 

on  fluJiTto'         Section  18.     If  he  does  not  so  recognize,  he  shall  be  committed  to  1 

ifs^^m  §9    i^'l  ^'^^'^  ^^^^  ^^y'  ^^  '^  ^^^  crime  charged  had  been  committed  within  2 

Gs!  177',  §9!    the  commonwealth;  and  if  he  fails  to  appear  according  to  the  condition  3 

r'.  l.  217,  §  18.  of  his  recognizance,  he  shall  be  defaulted  and  like  proceedings  had  as  4 

in  case  of  other  recognizances  entered  into  before  such  court  or  justice.  5 

If  charged  with  a  capital  crime,  he  shall  be  committed  to  jail  until  the  6 

day  so  appointed  for  his  appearance.  7 

llTdtschirge.        Section  19.     If  the  person  so  recognized  or  committed  appears  be-  1 

G  s  177'  1 10  ^o'"^  the  court  or  justice  upon  the  day  appointed,  he  shall  be  discharged  2 

PS.' 218.' §10.'  unless  he  is  demanded  by  a  person  authorized  by  the  warrant  of  the  3 

executive  to  receive  him,  or  unless  the  court  or  justice  has  cause  to  4 

commit  him  or  to  require  him  to  recognize  anew  for  his  appearance  on  5 

another  day,  and  if,  when  ordered,  he  does  not  so  recognize,  he  shall  6 

be  committed  and  detained  as  before.    If  the  person  charged  has  recog-  7 

nized  or  is  committed  or  discharged,  a  person  authorized  by  the  warrant  8 

of  the  executive  may  at  any  time  take  him  into  custody  and  the  same  9 

shall  be  a  discharge  of  the  recognizance  and  not  be  an  escape.  10 


9 


o 


R^'s^TII',  5 11.      Section  20.     The  complainant  in  such  case  shall  be  answerable  for  1 

p  Ins'uV'  ^''  actual  costs  and  charges  and  for  the  support  in  jail  of  a  person  so  2 

R.  L."2i7,  §  26.  committed,  which  shall  be  paid  as  by  a  creditor  for  his  debtor  committed  3 

on  execution.    If  the  charge  for  support  in  jail  is  not  so  paid,  the  jailer  4 

may  discharge  him  as  if  he  had  been  committed  on  execution.  5 

ARREST,   examination,    COMMITMENT   AND   BAIL. 

OT?esti'by*°          Section  21.     Justices  of  the  supreme  judicial,  superior  or  district  1 
R'^s^i'ir's'i     courts,  and  trial  justices,  may  issue  process  for  the  apprehension  of 

G  |- ™|9^    persons  charged  with  crime  and  to  carry  into  effect  sections  twenty-two  3 

R.  L.  217.  §  21.  to  eightv-two,  inclusive.  4 

126  Mass.  238. 

h^wbsued.           Section  22.     Upon  complaint  made  to  any  such  justice  that  a  crime  1 

Gs'  170'  i  lb  has  been  committed,  he  shall  examine  on  oath  the  complainant  and  any  2 

i8|i'.,i2/.       ■  witnesses  produced  by  him,  reduce  the  complaint  to  writing,  and  cause  3 

r'.  l."217,  §  22.  it  to  be  subscribed  by  the  complainant,  and,  if  it  appears  that  a  crime  4 

ISlSyiii^'      has  been  committed,  shall,  except  as  otherwise  provided,  issue  a  war-  5 

9  Gray!  Ill;      TEut,  rccitiiig  the  substance  of  the  accusation  and  requiring  the  officer  6 

14  Gray,  382.     to  whom  it  is  directed  forthwith  to  arrest  the  accused  and  to  take  him  7 

126  Mass'  238    bcforc  a  court  or  trial  justice  of  the  county  to  be  dealt  with  according  to  8 

157  mEs'  556    ^^^'  ^^'^  *°  summon  such  witnesses  as  shall  be  therein  named  to  appear  9 

210  .Mass!  33. '   and  give  evidence  on  the  examination  or  trial.  10 


wa'i^ams'  Section  23.    Warrants  and  other  processes  issued  for  the  apprehension     1 

1820, 52.'  of  persons  enlarged  with  crime  may  be  directed  to  and  servcfl  in  any  part    2 
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3  of  the  commonwealth  by  an  officer  authorized  to  serve  criminal  process  R.  s.  135,  §  3. 

4  in  any  county.    Such  officer  may  command  aid  and  e.xercise  the  same  g.  s.'no,  §  n. 

5  authority  as  if  in  his  own  county. 

p.  S.  212,  §  20.  ISS6,  247.  R.  L.  217,  5§  23,  28. 

1  Section  24.     Upon  a  complaint  for  a  crime  punishable  by  fine  only,  whensum- 

2  or  by  imprisonment  for  not  more  than  one  year,  with  or  without  a  fine,  Xwarnfnr 

3  a  summons  may  be  issued  instead  of  a  warrant  for  arrest,  if,  in  the  judg-  ^^s.'iiJ.'iie. 

4  ment  of  the  court  or  justice  receiving  the  complaint,  there  is  reason  to  ^^I'l^]  524. 

5  believe  that  the  defendant  will  appear  upon  a  summons. 

1912,  269. 

1  Section  25.     Such  summons  shall  fix  a  day  and  hour  of  appearance  Service  of 

2  for  trial,  and  shall  be  served  by  an  officer  authorized  to  serve  criminal  issT™?',  5  2. 

3  process  by  giving  to  the  defendant  in  hand  or  by  leaving  at  his  last  and  r.  L.m',\25. 

4  us'ual  place  of  abode  an  attested  copy,  not  less  than  twenty-four  hours 

5  before  the  return  hour. 

1  Section  26.     If  a  defendant  so  summoned  fails,  without  reasonable  Failure  to  obey 

2  cause,  to  appear  and  abide  the  orders  of  the  court  or  justice,  he  shall  rontcmpt." 

3  be  considered  in  contempt  of  court,  and  may  be  punished  by  a  fine  of  T^^i'ivl'iis. 

4  not  more  than  twenty  dollars.    A  warrant,  if  necessary,  may  be  issued  k  l.  217.  §26. 
F)  at  any  time  after  the  issue  of  such  summons,  whether  it  has  been  served 

6  or  not. 

1  Section  27.     If  a  defendant  so  summoned  duly  appears,  he  may  be  Recognizance. 

2  ordered  to  recognize  for  his  further  appearance  but  shall  not  be  required  ^.^i.'iil'i  is. 

3  to  give  surety  upon  his  recognizance  at  any  stage  of  the  prosecution  ^  ^  ^^^'  ^  ^^" 

4  without  a  special  order. 

1  Section  28.     Any  officer  authorized  to  serve  criminal  process  may  Arrest  for 

2  arrest  and  detain  a  person  charged  with  a  misdemeanor,  without  having  1912^82.°°"' 

3  a  warrant  for  such  arrest  in  his  possession,  if  the  officer  making  such  arrest 

4  and  detention  siiall  have  actual  knowledge  that  a  warrant  then  in  full 

5  force  and  eft'ect  for  the  arrest  of  such  person  has  in  fact  issued. 

1  Section  29.     If  the  crime  charged  in  a  warrant  is  not  a  felony,  and  ^ut^fcoumy 

2  the  defendant  requests  to  be  taken  before  a  magistrate  of  the  countv  ifamisde- 

oii  ipi  r*  •*  •*'     meanor. 

6  where  he  was  arrested,  for  the  purpose  of  entering  into  a  recognizance  1692-3.  is,  §  6. 

4  without  a  trial  or  examination,  the  officer  who  arrested  him  shall  take  usa'.og,  §5! 

5  him  before  a  magistrate  of  that  county,  who  may  require  from  him  a  \\^i,'2^' 

6  recognizance,  with  sufficient  surety  or  sureties,  for  his  appearance  at  the  r "s '  135' 1 4 ''^ 
'  "  '       ■    12. 

21. 

29. 


court  which  has  jurisdiction  of  the  crime  and  next  to  be  held  in  the  county  pi  ij^'i- 

8  or  judicial  district  in  which  it  is  alleged  to  have  been  committed,  and  rt .  l  217,  §  2" 

9  upon  entering  into  such  recognizance  the  defendant  shall  be  released. 

16  Mass.  198.  13  Pick.  86.  11  Gray,  465.  168  Mass.  471. 

1  Section  30.     The  magistrate  who  so  admits  the  defendant  to  bail  ^^JS'^'F!":?', 

1      II  "PIP  1  111*  taking  bail,  to 

2  shall  certitv  that  fact  upon  the  warrant,  and  deliver  it,  with  the  recogni-  return  recog- 

„  i.p  •!!  ■'  1/T.  I        nizance  and 

.)  zance  and  certmcate  required  by  section  sixty-one,  to  the  officer,  who  certificate  to 

4  shall  cause  the  same  to  be  delivered  without  unnecessary  delay  to  the  r."s. 'iss,' §  5. 

5  clerk  of  the  court  before  which  the  defendant  was  recognized  to  appear;  p.  3^212.' Hi.' 

6  and,  upon  application  of  the  complainant,  the  justice  who  issued  the  '*■  ^-  "'^'  ^  ^''• 

7  warrant  or  the  district  attorney  shall  cause  such  witnesses  as  he  thinks 

8  necessarv  to  be  summoned  to  the  same  court. 
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Proceedings  if 

prisoner  not 

bailed. 

R.  S.  135.  §  fi. 

G.  S.  170.  5  14. 

P.  S.  212,  §  2.3. 

R.  L.  217.  §31. 


Section  31.  If  a  person  is  arrested  in  a  county  other  than  that  where 
the  crime  was  committed,  and  the  magistrate  before  whom  he  is  taken 
refuses  to  admit  him  to  bail,  or  if  no  sufficient  bail  is  offered,  the  officer 
shall  take  him  before  the  court  or  trial  justice  to  which  or  before  whom 
the  warrant  is  returnable. 


Conveyance  of 
prisoner  to 
county  where 
warrant  issued, 
if  felony 
charged. 


Section  32.     If  the  crime  charged  in  a  warrant  is  a  felony,  the  officer  1 

who  makes  the  arrest  in  another  county  shall  convey  the  prisoner  to  2 

the  county  where  the  warrant  was  issued.  3 

R.  S.  135,  §  7.  G.  S.  170.  §  13.  P.  S.  212.  §  24.  R.  L.  217.  §  32. 


Physical  ex- 
amination of 
and  report  on 
persons 
arrested. 
1913.  236;  728. 
1919.  350, 
§  123. 


Section  33.    Whenever  a  person  is  arrested  for  a  crime  and  is  taken  1 

to  or  confined  in  a  jail,  police  station  or  lockup,  the  officer  in  charge  2 

thereof  shall  immediately  examine  the  prisoner,  and  if  he  finds  any  3 

bruises,  cuts  or  other  injuries  shall  forthwith  make  a  written  report  4 

thereof  to  the  chief  of  police  of  the  town  concerned,  or  in  Boston  to  the  5 

police  commissioner,  and  in  towns  where  there  is  no  chief  of  police  to  6 

the  selectmen.    If  the  place  of  confinement  is  under  control  of  the  metro-  7 

politan  district  commission,  the  report  shall  be  made  to  it.    The  require-  8 

ment  that  the  prisoner  be  examined  shall  not  be  deemed  to  compel  the  9 

removal  of  clothing.     When  a  person  is  transferred  from  one  place  of  10 

confinement  to  another  prior  to  his  arraignment  in  court  or  to  his  release,  11 

the  requirement  that  he  shall  be  examined  shall  apply  only  to  the  place  12 

to  which  he  is  first  taken  after  his  arrest.    Whoever  violates  this  section  13 

shall  be  punished  by  a  fine  of  not  more  than  ten  dollars.  U 


Section  34.     Whoever  is  arrested  by  warrant  for  a  crime  shall,  unless 


Examination 

of  prisoner.  ...  ipi.  ••  i  i  ip 

R.  s.  135.  §8.    other  provision  is  made  for  his  examination,  be  taken  before  a  court  or 
G  S.  170.  §  16.       .,    .^     .......     .  .  .  .  -^j.    1  J 

PS.  212.  §25.   trial  lustice  having  lunsdiction  where  the  crime  was  committed;    and 

1  bush.  503.    '  the  warrant,  with  a  proper  return  thereon  signed  by  the  person  making 


the  arrest,  shall  be  delivered  to  the  court  or  justice. 


Adjournment 
of  trial  or 
examination. 
1821.  98.  §  1. 
R.  S.  1.35.  §  9. 
G.  S.  170.  §  17. 
P.  S.  212.  §26. 
R.  L.  217.  §34. 
1914.  465.  §  1. 
1931.  145.  §  2. 
145  Mass.  205. 
175  Mass.  469. 


Section  35.     Except  in  proceedings  under  sections  eleven  to  nineteen,  1 

inclusive,  of  chapter  two  hundred  and  seventy-three,  the  court  or  justice  2 

may  adjourn  an  examination  or  trial  from  time  to  time,  not  exceeding  3 

ten  days  at  any  one  time  against  the  objection  of  the  defendant,  and  to  4 

the  same  or  a  different  place  in  the  county.    In  the  meantime,  if  the  de-  .5 

fendant  is  charged  with  a  crime  not  bailable,  he  shall  be  committed;  6 

otherwise,  he  may  recognize  in  a  sum  and  with  surety  or  sureties  to  the  7 

satisfaction  of  the  court  or  justice,  or  without  surety,  for  his  appearance  8 

for  such  further  examination,  and  for  want  of  such  recognizance  he  shall  9 

be  committed.  10 


Proceedings  in 
case  of  default 
on  recogni- 
zance. 

1821,  98,  §2. 
R.  S.  135,  §  10. 
G.  S.  170.  §  18. 
P.  S.  212.  §  27. 
R.  L.  217.  §  35, 
1904.  164. 
1920,  584,  §  1. 


Section  36.  If  the  recognizor  does  not  appear  according  to  his  re- 
cognizance, the  court  or  justice  may  issue  process  to  bring  him  into 
court  for  trial.  After  his  failure  so  to  appear,  the  court  or  justice  may  at 
any  time  order  his  default  recorded;  but  it  may  be  removed  for  good 
cause  at  any  time  to  which  the  case  may  be  continued.  If  such  default 
is  not  removed,  the  recognizance  shall  be  certified  with  a  record  of  sucli 
default  to  the  superior  court,  and  like  proceedings  shall  be  had  thereon 
as  upon  a  breach  of  the  condition  of  a  recognizance  for  appearance  before 
said  superior  court,  except  in  cases  where  bank  books,  bonds  or  money 
have  been  deposited  at  the  time  of  the  recognizance. 


1 
2 
•~> 

.3 

4 
.5 
6 

7 

8 

9 

10 
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1  Section  37.     If  the  defendant  fails  to  recognize,  he  may  be  committed  defendfiTualL 

2  to  jail  by  an  order  stating  concisely  that  he  is  committed  for  further  ^  ^l^lg'^s  ,j 

3  examination  on  a  future  day  to  be  named  in  the  order,  and  on  the  day  ^SP^'J'.}?- 

4  named  he  may  be  brought  before  the  court  or  justice  by  a  verbal  order  R.  l.  2ii.  §"36. 

5  to  the  officer  who  made  the  commitment,  or  by  a  written  order  to  a 

6  different  person. 

1  Section  38.     The  court  or  justice  before  whom  a  person  is  taken  Conduct 

2  upon  a  charge  of  crime  siiall,  as  soon  as  may  be,  examine  on  oath  the  tion™"""^ 

3  complainant  and  the  witnesses  for  the  prosecution,  in  the  presence  of  the  fj  12,^13.' 

4  defendant,  relative  to  any  material  matter  connected  with  such  charge.  ^^  |g  '^^; 

5  After  the  testimony  to  support  the  prosecution,  the  witnesses  for  the  fifg^go' 

6  prisoner,  if  any,  shall  be  examined  on  oath,  and  he  may  be  assisted  by  R.  l.'217,  §37. 

7  counsel  in  such  examination  and  in  the  cross  examination  of  the  witnesses 

8  in  support  of  the  prosecution. 


1  Section  39.     The  court  or  justice  may,  while  examining  a  witness,  Separation  of 

2  exclude  from  the  place  of  examination  all  other  witnesses,  and  may  if  k  sT|I,'  §  u. 

3  requested,  or  if  cause  therefor  appears,  order  the  witnesses  for  or  against  p.  s.' 212.' §31.' 

4  the  prisoner  to  be  kept  separate,  so  that  they  cannot  converse  with  each  ^'  ^'  '"•  ^  ^^' 

5  other  until  their  examination. 

1  Section  40.     The  testimony  of  the  witnesses  examined  shall  be  re-  Testimony 

2  duced  to  writing  by,  or  under  the  direction  of,  the  court  or  justice,  if  he  writing  l°c. 

3  considers  it  necessary,  and  shall,  if  required  by  him,  be  signed  by  the  g!s.  170,  III'. 

4  witnesses. 

p.  S,  212.  §  32.  R.  L.  217.  §  39. 

1  Section  41.     If  it  appears,  upon  the  whole  examination,  that  no  Discharge. 

2  crime  has  been  committed  or  that  there  is  not  probable  cause  for  charging  g.  'a',  no,  §  24! 

3  the  prisoner  therewith,  he  shall  be  discharged. 

p.  S.  212,  §  33.  R.  L.  217,  §40. 

1  Section  42.     If  it  appears  that  a  crime  has  been  committed  and  that  b*''  °r. 

...  ,  .  .,  ..         commitment. 

2  there  is  probable  cause  to  believe  the  prisoner  guilty,  the  court  or  justice  R  s.  135,  §  17. 

3  shall,  if  final  jurisdiction  is  not  exercised,  admit  the  prisoner  to  bail,  if  p.  s.  212,'  §34! 

•  ••  .  RT      917     S  4.1 

4  the  crime  is  bailable  and  sufficient  bail  is  offered;  otherwise,  he  shall  be        '      ' 

5  committed  to  jail  for  trial. 

1  Section  43.     If  the  journey  from  the  town  where  the  prisoner  is  held  be'carr^ied"^^ 

2  to  the  town  where  he  is  to  be  committed  on  the  service  of  a  mittimus  through  an- 

3  can  be  made  by  railroad,  the  officer  may  convey  the  prisoner  through  i8e2, 21b,  §  i. 

4  any  portion  of  another  county  in  the  prosecution  of  such  journey. 

p.  S.  212,  535.  R.  L.  217,  §42. 

1  Section  44.     If  the  defendant  is  held  to  appear  before  the  superior  Certificate  of 

2  court,  the  copies  and  record  of  proceedings  sent  to  the  superior  court  isSo"440,  §  10. 

3  shall  contain  the  details  of  all  fees  and  expenses  allowed  or  paid  in  the  "''' 

4  district  court  or  before  the  trial  justice. 

1  Section  45.     If  the  prisoner  is  admitted  to  bail  or  is  committed,  the  witnesses  to 

2  court  or  justice  shall  bind  by  recognizance  the  material  witnesses  against  r™^°i35,  §  is. 

3  the  prisoner  to  appear  and  testify  at  the  next  sitting  of  the  court  having  p.  |.  2Y2,' §^36^' 

4  jurisdiction  of  the  crime  and  in  which  the  prisoner  is  held  to  answer.  ^-  ^-  ^'^'  ^  **• 
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?I2".?  ?^r'''r,         Section  46.     If  the  examination  or  trial  of  a  defendant  charged  with 

1885,  ISb.  si.  1  •  1   •  r»  1  •  • 

R.  L.  217,  §  45.  a  felony  is  adjourned  under  section  thirty-nve,  the  court  or  justice  may 
bind  by  recognizance  the  principal  witnesses  against  the  prisoner  to  ap- 
pear and  testify  at  the  time  and  place  to  which  the  trial  or  examination 
is  adjourned. 


qUired^'when.  Section  47.  Thc  court  or  justice,  if  satisfied  that  there  is  good  cause 
G  i  i7o'  I  ^7'  to  believe  that  a  witness  will  not  perform  the  condition  of  his  recognizance 
p.' s.  212,' §37.'  unless  other  security  is  given,  may  order  the  witness  to  enter  into  a  re- 
R.  l!  217]  §  46.  cognizance  with  such  sureties  as  the  court  or  justice  deems  necessary 
for  his  appearance  at  court. 


by'imnort""'^^        SECTION  48.     If  a  minor  is  a  material  witness,  any  other  person  may  1 

G  i  170  1 28'  ^^  allowed  to  recognize  for  his  appearance ;   or,  in  the  discretion  of  the  2 

p.' s.  212,' §38.'  court  or  justice,  he  may  recognize  in  a  sum  not  exceeding  fifty  dollars,  3 

R.  £'.  21?;  §  47.  which  shall  be  valid  and  binding  in  law,  notwithstanding  his  minority.  4 


Commitment 
of  witness 


ot  witness.  SECTION  49.     A  witoess  who,  when  required,  refu.ses  to  recognize, 

G  I  170  I  %'  either  with  or  without  sureties,  shall,  except  as  provided  in  the  following 
section,  be  committed  to  jail  until  he  complies  with  such  order  or  is 
otherwise  discharged;  but  if  the  court  or  justice  finds  that  the  witness, 
unless  he  is  the  prosecutor  or  an  accomplice,  is  unable  to  procure  sureties 
when  so  ordered,  he  shall,  except  in  cases  of  felony,  be  discharged  upon 
his  own  recognizance.  Upon  a  complaint  or  indictment  for  a  felony, 
against  a  defendant  not  in  custody,  a  material  witness  committed  for 
failure  to  furnish  sureties  upon  his  own  recognizance  may  be  held  in 
custody  for  a  reasonable  time,  pending  the  pursuit  and  apprehension  of  10 
the  defendant.  H 


1872,  214.  §  1 
P.  S.  212. 
§§39,40. 
1885,  136,  §  2. 
1892,  361. 
R.  L.  217,  §48 


Deposition 
of  witness. 
1851,  71. 
G.  S.  170, 
§§30,31. 
P.  S.  212, 
§§40,41. 
1885,  136,  § 
R.  L.  217,  § 


Section  50.  The  court  or  justice  may,  with  the  consent  of  the  defend-  1 
ant,  take  or  cause  to  be  taken  by  a  magistrate  authorized  to  take  deposi-  2 
tions  in  civil  cases,  in  manner  and  form  as  provided  in  civil  cases,  the 
deposition  of  a  witness  whom  he  finds  to  be  unable  to  furnish  sureties 
upon  his  recognizance  as  ordered  and  who  is  not  the  prosecutor  or  an 
accomplice;  and  thereupon  the  witness  shall  be  discharged.  The  attorney 
for  the  commonwealth  who  will  have  charge  of  the  case  at  the  trial  shall 
have  the  same  notice  as  parties  in  civil  actions  of  the  time  and  place  of 
taking  the  deposition,  and  the  assent  of  the  defendant  shall  be  endorsed 
upon  the  deposition.  The  fees  shall  be  the  same  as  in  civil  cases  and 
shall  be  paid  as  other  expenses  in  criminal  cases  are  paid.  The  deposition 
shall  be  seasonably  transmitted  to  the  court  at  which  the  witness  was 
ordered  to  appear.  If  the  witness  is  unable  to  attend  the  trial,  by  reason 
of  his  absence  from  the  commonwealth,  or  of  his  death,  insanity,  illness  14 
or  infirmity,  the  deposition  may  be  read  in  evidence  upon  the  trial  by  15 
either  party,  subject  to  all  legal  objections.  16 


3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 


Section  51.     If  a  witness  has  been  committed  because  of  his  inability     1 


Discharge  on 

recognizance,  ,  .  .l     j.t_      •    -l 

Tsm"  406     1     *°  furnish  sureties  tor  his  appearance  before  the  superior  court,  the  jailer 

R.  L.  217;  §  50.  shall  forthwith  give  notice  to  the  chief  justice  of  the  superior  court,  who 

shall  direct  the  district  attorney  to  inquire  as  to  the  importance  of  his 

testimony  and  the  necessity  for  detaining  him  in  jail,  and  the  district 

attorney i!  if  in  his  opinion  the  public  interest  will  not  suffer  by  the  release 
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7  of  the  witness  on  his  own  recognizance,  shall  so  report  to  the  chief  jus- 
S  tice,  who  may  thereupon  order  the  witness  to  be  released  upon  his  own 
9  recognizance. 

1  Section  52.     The  commissioner  of  correction   shall   from  time  to  Treatment  of 

2  time  make  such  rules  relative  to  the  diet,  size  of  cells,  amount  of  liberty  ]yj'|"'^^^='* '° 

3  and  exercise,  correspondence,  visits  and  such  other  matters  as  he  con-  r*^/,;  !{?;  5  51. 

4  siders  necessary  regulating  the  treatment  of  witnesses  held  in  jail  as  JglS;  35^;  ^  ^' 

5  will  secure  their  clear  distinction  and  separation  from  other  prisoners  so  §§82,83. 

0  far  as  possible,  consistent  with  their  safe  custody  and  the  prevention 

7  of  tampering  with  their  testimony.     Said  commissioner  may,  with  the 

8  approval  of  the  district  attorney,  remove  such  witnesses  from  the  jail 

9  where  they  are  confined  to  a  jail  in  another  county,  and  shall,  at  the 

10  request  of  the  district  attorney,  cause  them  to  be  returned  to  the  jail 

1 1  whence  they  were  removed.    The  proceedings  for  such  removal  shall  be 

12  the  same  as  for  the  removal  of  prisoners  from  one  jail  or  house  of  correc- 

13  tion  to  another.    The  cost  of  support  of  a  witness  so  removed  and  of  both 

14  removals  shall  be  paid  by  the  county  whence  he  is  removed. 

1  Section  53.    An  ofHcer  who,  having  the  custody  or  control  of  prison-  Transportation 

2  ers,  causes  or  permits  male  and  female  prisoners  to  be  transported  to-  °en"ate''^" 

3  gether  to  or  from  a  court  in  a  vehicle,  in  a  city  of  more  than  thirty  i's94."273. 

4  thousand  inhabitants  according  to  the  latest  census,  shall  be  punished  ^-  ^  -"•  ^  ^- 

5  by  a  fine  of  not  more  than  twenty  dollars. 

1  Section  54.     An  officer  who,  ha\ing  the  custody  of  a  witness  com-  Treatment  by 

2  mitted  because  of  his  failure  to  furnish  sureties,  causes  or  permits  him  to  witnesses  in 

3  be  handcuffed  to  a  person,  held  in  custody,  charged  with  or  sentenced  ^894!  im. 

4  for  crime,  or  to  be  transported  within  a  city  to  or  from  any  court  or  ^-  ^-  ^"'  ^  ^^■ 

5  prison  in  a  vehicle  with  such  person,  shall  be  punished  by  a  fine  of  not 

6  more  than  twenty  dollars. 

1  Section  55.     If  a  person  committed  to  jail  is  under  indictment  or  Discharge  if 

2  complaint  for,  or  is  under  recognizance  to  answer  to,  a  charge  of  assault  satisfied. 

3  and  battery  or  other  misdemeanor  for  which  he  is  liable  in  a  civil  action,  ise,  §27.' 

4  unless  the  offence  was  committed  by  or  upon  a  sheriff  or  other  officer  q.'*!.' 170,' §33; 

5  of  justice,  or  riotously,  or  with  intent  to  commit  a  felony,  and  the  person  ^^^  y|-  ^  ^3. 

6  injured  appears  before  the  court  or  justice  who  made  the  commitment  or  2i3^  §^36. 

7  took  the  recognizance,  or  before  which  the  indictment  or  complaint  is  la/iien.  402. 
S  pending,  and  acknowledges  in  writing  that  he  has  received  satisfaction  120  Mass!  wi. 
9  for  the  injury,  the  court  or  justice  may  in  its  or  his  discretion,  upon  pay-  '^^  ■^''""'' 

10  ment  of  such  expenses  as  it  or  he  shall  order,  discharge  the  recognizance 

11  or  supersede  the  commitment,   or  discharge  the  defendant  from  the 

12  indictment  or  complaint,  and  may  also  discharge  all  recognizances  and 

13  supersede  the  commitment  of  all  witnesses  in  the  case. 

1  Section  56.     Such  order  discharging  the  recognizance,  indictment  or  oischargea 

2  complaint  of  the  person  or  the  recognizance  of  witnesses  shall  be  filed  action. 

3  in  the  office  of  the  clerk  before  the  sitting  of  the  court  at  which  they  are  jse"  §'27.'   "  ' 

4  bound  to  appear;    and  such  order  superseding  the  commitment  of  the  ^7^/28.'*^*' 

5  person  charged  or  of  a  witness  shall  be  delivered  to  the  keeper  of  the  jail  fif-^gl'  ***• 

6  where  he  is  confined,  who  shall  forthwith  discharge  him;  and  such  order,  R-  i.  217  §  55. 

7  so  filed  and  delivered,  shall  forever  bar  a  civil  action  for  such  injury. 
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Magistrates 
who  may  admit 
to  bail. 
Money  and 
certain  securi- 
ties may  be 
deposited. 
1812,  30. 
R.  S.  135,  §  22. 
18.51.  92.  §  2. 
1855.  265,  §  1. 
G.  S.  170,  §  36. 
1874,  306,  §  4. 

1878,  188.  §  4. 

1879.  228. 

P.  S.  212.  §46. 
1898.411,  §1. 
R.  L.  217,  §  56. 
1912.  226. 
1914.390.  §  1. 
1920.  584.  §  2. 

1922,  464,  5  1. 

1923,  436,  §  1. 
1926,  320.  §  1. 
251  Mass.  569. 


Section  57.  A  justice  of  the  supreme  judicial  or  superior  court,  a  1 
clerk  of  courts  or  the  clerk  of  the  superior  court  for  criminal  business  in  2 
the  county  of  Suffolk,  a  standing  or  special  commissioner  appointed  by  3 
either  of  said  courts  or,  in  the  county  of  Suffolk,  by  the  sheriff  of  said  4 
county  with  the  approval  of  the  superior  court,  a  justice  or  clerk  of  a  5 
district  court,  a  master  in  chancery  or  a  trial  justice,  upon  application  6 
of  a  prisoner  or  witness  held  under  arrest  or  committed,  either  with  or  7 
without  a  warrant,  or  held  in  the  custody  of  an  officer  under  a  mittimus,  8 
may  inquire  into  the  case  and  admit  such  prisoner  or  witness  to  bail;  and  9 
may  admit  to  bail  any  person  committed  for  not  finding  sureties  to  10 
recognize  for  him.  All  persons  authorized  to  take  bail  under  this  section  11 
shall  be  governed  by  the  rules  established  by  the  supreme  judicial  or  12 
superior  court.  No  person  offering  himself  as  surety  shall  be  deemed  to  13 
be  insufficient  if  he  deposits  money  of  an  amount  equal  to  the  amount  of  14 
the  bail  required  of  him  in  such  recognizance,  or  a  bank  book  of  a  savings  15 
bank  or  of  the  savings  department  of  a  trust  company  or  national  bank,  16 
doing  business  in  the  commonwealth,  properly  assigned  to  the  clerk  or  17 
trial  justice  with  whom  the  same  is  or  is  to  be  deposited,  and  his  succes-  18 
sors,  and  satisfactory  to  the  person  so  authorized  to  take  bail,  or  deposits  19 
non-registered  bonds  of  the  United  States  or  of  the  commonwealth  or  of  20 
any  county,  city  or  town  within  the  commonwealth  equal  at  their  face  21 
value  to  the  amount  of  the  bail  required  of  him  in  such  recognizance.  22 
The  sheriff'  of  Suffolk  county  may,  with  the  approval  of  the  superior  court,  23 
appoint  standing  or  special  commissioners  to  take  bail  to  a  number  not  24 
exceeding  twenty  and  may,  with  like  approval,  remove  them.  25 

Before  the  amount  of  bail  of  a  prisoner  charged  with  an  offence  punish-  26 
able  by  imprisonment  for  more  than  one  year  is  fixed  in  court,  the  court  27 
shall  obtain  from  its  probation  officer  all  available  information  relative  28 
to  prior  criminal  prosecutions,  if  any,  of  the  prisoner  and  to  the  disposition  29 
of  each  such  prosecution.  30 


^ffie'er^njaii  Section  58.     If  the  person  is  committed  without  an  order  fixing  the 

1851^ "92  §  ■'      amount  of  the  recognizance,  he  shall  not  be  admitted  to  bail  under  the 

1855!  265.' §i_    preceding  section  until  reasonable  notice  of  his  application  has  been 

1879. 89.'     _'  given  to  the  officer  by  whom  he  was  committed,  or  a  hearing  has  been 

r.'l  217.  §  .57.  given  to  the  officer  in  whose  custody  he  is  held;   and  if  committed  with 

lofiillt:  227.   such  order,  he  shall  not  be  admitted  to  bail,  except  by  the  supreme  judicial 

or  superior  court  or  by  a  justice  of  either  court,  for  a  less  amount  than  is 

required  by  the  order  or  by  an  order  of  either  court,  or  of  a  justice  thereof, 

revising  said  amount. 


1 
2 

3 

4 
5 
6 

7 
8 
9 


Admission 
to  bail  by 
masters  in 
chancery 
regulated. 
1909.  235. 


Section  59.     After  a  person  is  committed  to  jail  to  await  the  action  1 

of  the  grand  jury,  he  shall  not  be  admitted  to  bail  by  a  master  in  chancery  2 

who  does  not  reside  or  have  a  usual  place  of  business  within  the  county  3 

where  the  jail  is  situated,  except  upon  proof  that  written  notice  of  the  4 

proposed  application  has  been  duly  served  upon  the  district  attorney,  5 

or  one  of  the  assistant  district  attorneys,  for  the  district,  at  least  twenty-  6 

four  hours  before  a  hearing  on  the  application,  specifying  the  name  of  7 

the  person,  the  crime  with  which  he  is  charged,  the  time  and  place  of  8 

hearing,  and  the  name,  occupation  and  residence  of  the  proposed  sureties,  9 

or  upon  proof  that  the  district  attorney,  or  one  of  the  assistant  district  10 

attorneys,  for  the  district  has  waived  notice  of  the  hearing  on  such  pro-  1 1 

posed  application.  12 
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1  Section  fiO.     After  a  conviction  or  a  plea  of  guilty  or  of  nolo  con-  Bail  in  sufioik 

2  tendere  in  the  superior  court  in  Sutt'olk  county,  the  prisoner  shall  not  be  i862, 159,  §  1. 

3  admitted  to  bail  except  in  open  court;   but  when  said  court  is  not  in  ses-  r.  L.in,  Vss. 

4  sion,  bail  may  be  taken  by  any  judge  of  a  court  of  record  or  by  any  com-  l|i Va^^s!  392. 

5  missioner  appointed  under  section  fifty-seven,  upon  proof  that  written 

6  notice  of  the  proposed  application  has  been  duly  served  upon  the  district 

7  attorney,  or  one  of  the  assistant  district  attorneys  for  the  Suffolk  district, 

8  at  least  twenty-four  hours  before  the  hearing  of  such  application,  specify- 

9  ing  the  name  of  the  prisoner,  the  crime  of  which  he  has  been  convicted, 

10  the  time  and  place  of  hearing,  and  the  name,  occupation  and  residence  of 

1 1  the  proposed  sureties.    No  person  who  has  been  once  offered  and  rejected 

12  as  surety  shall  afterward  be  accepted  as  surety  for  the  same  person  in  the 

13  same  case. 

1  Section  61.     If  bail  is  taken  out  of  court,  the  person  authorized  to  Certificate  of 

2  admit  to  bail  in  criminal  cases  shall  cause  a  certificate  to  be  signed  and  quired. 

3  sworn  to  by  each  surety,  which  shall  contain  his  name,  his  residence,  pre^enTe'^baii 

4  including  the  name  of  the  street  and  number,  if  any,  of  the  dwelling  house  Mo^'mWy  state- 

5  thereon,  his  occupation  and  place  of  business,  a  statement  of  the  nature,  !"<■"» 'o  chief  . 

6  location,  purchase  price,  assessed  \alue  and  fair  market  value  of  his  fo55"i5g°5  2' 

7  property,  and  of  the  encumbrances,  if  any,  thereon,  the  amount  of  his  p.  s  212. '§49. 

8  indebtedness,  the  amount  and  number  of  other  bonds  or  recognizances  r.  l.  217!  §  si). 

9  on  which  he  is  or  may  be  liable  and  all  other  matters  pertinent  to  the  Hfl',  'ifis',  §  f. 

10  amount  and  value  of  such  property,  each  and  all  of  which  statements  shall  Jgglj;  240;  1 2! 

11  be  deemed  to  be  material  statements  in  prosecutions  for  perjury,  and  ^yM^as  496' 

12  shall  return  such  certificate  or  certificates  and  a  proper  recognizance  to 

13  the  proper  court.    A  surety  may,  instead  of  making  such  certificate,  give 

14  his  personal  recognizance  as  surety  and  deposit  money,  bonds  or  a  prop- 

15  erly  assigned  bank  book  of  the  kind  and  in  the  amount  and  under  the 

16  conditions  set  forth  in  section  fifty-seven  for  making  deposit  of  like  nature. 

17  A  person  authorized  to  take  bail  shall  take  such  bail  in  the  presence  of  the 

18  person  to  be  bailed  and  the  surety  or  sureties,  except  as  otherwise  provided 

19  in  section  one  hundred  and  five  of  chapter  one  hundred  and  seventy-five. 

20  On  the  second  Monday  of  each  calendar  month,  every  person  taking 

21  bail  out  of  court  shall  transmit  to  the  chief  justice  of  the  superior  court  a 

22  written  statement,  setting  forth  each  separate  occasion,  as  defined  in 

23  section  sixty-one  B,  on  which  each  bail  or  surety  was  accepted  as  aforesaid 

24  during  the  preceding  calendar  month,  the  name  and  address  of  each  bail 

25  or  surety,  the  date  of  such  acceptance,  the  name  of  the  defendant  or 

26  defendants,  the  offense  or  offenses  charged,  and  the  court  or  trial  justice 

27  before  which  or  whom  the  defendant  was  required  to  appear. 

1  Section  61  A.     Whenever  a  person  becomes  bail  or  surety  in  a  criminal  ^""^'^^'^efore 

2  case  and  has  offered  real  estate  as  his  qualification  for  his  acceptance  as  pgrtafnleai 

3  such  bail  or  suretv,  and  subsequently  and  while  the  case  in  which  he  has  estate  by 

*•  It'  surety. 

4  qualified  as  bail  or  surety  is  pending,  desires  to  dispose  of  or  encumber  Penaity._ 

5  such  real  estate,  he  shall  in  writing  notify  the  court  in  which  the  case  is 

6  then  pending  of  his  desire,  and  shall,  unless  expressly  authorized  by  the 

7  court  to  continue  as  such  bail  or  surety,  terminate  his  liability  as  such  bail 

8  or  surety  before  he  disposes  of  or  encumbers  such  real  estate.    Any  person 

9  violating  any  provision  of  this  section  shall  be  punished  by  a  fine  of  not 

10  more  than  one  thousand  dollars  or  by  imprisonment  in  the  house  of  cor- 

11  rection  for  not  more  than  one  year,  or  both.    Nothing  in  this  section  shall 

12  in  any  wise  affect  the  title  to  such  real  estate. 
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Professional 

bondsmen. 

registration. 

etc. 

1922.  46.5.  §  2. 

1926.  340.  §  1. 

1929,  30. 

1930,  240.  §  1. 
267  Mass.  496. 


Section  61B.  No  person  proposing  to  become  bail  or  surety  in  a  1 
criminal  case  for  hire  or  reward,  either  received  or  to  be  received,  shall  be  2 
accepted  as  such  unless  he  shall  have  been  approved  and  registered  as  a  3 
professional  bondsman  by  the  superior  court  or  a  justice  thereof.  No  4 
person  proposing  to  become  bail  or  surety  in  a  criminal  case  in  any  calen-  5 
dar  year  after  having  become  bail  or  surety  in  criminal  cases  on  five  sepa-  6 
rate  occasions  in  said  year  shall  be  accepted  thereafter  during  said  year  7 
as  bail  or  surety  unless  he  shall  have  been  approved  and  registered  as  a  8 
professional  bondsman  as  aforesaid.  A  person  who  has  been  accepted  as  9 
bail  or  surety,  contrary  to  the  provisions  of  this  section,  shall  nevertheless  10 
be  liable  on  his  obligation  as  such  bail  or  surety.  Such  approval  and  11 
registration  may  be  revoked  at  any  time  by  such  court  or  a  justice  thereof,  12 
and  shall  be  revoked  in  case  such  a  bondsman  fails  for  thirty  days  after  13 
demand  to  satisfy  in  full  a  judgment  recovered  under  section  seventy-  14 
four  or  a  new  judgment  entered  on  review  under  section  seventy-six.  The  15 
district  attorney  or  prosecuting  officer  obtaining  any  such  judgment  which  16 
is  not  satisfied  in  full  as  aforesaid  shall,  forthwith  upon  the  expiration  of  17 
such  period  of  thirty  days,  notify  in  writing  the  chief  justice  of  such  court.  IS 
All  professional  bondsmen  shall  be  governed  by  rules  which  shall  be  estab-  19 
lished  from  time  to  time  by  the  superior  court.  Any  unregistered  person  20 
receiving  hire  or  reward  for  his  services  as  bail  or  surety  in  any  criminal  21 
case,  and  any  unregistered  person  becoming  bail  or  surety  in  any  criminal  22 
case  in  any  calendar  year  after  having  become  bail  or  surety  in  criminal  23 
cases  on  five  separate  occasions  in  said  year,  and  any  professional  bonds-  24 
man  violating  any  provision  of  the  rules  established  hereunder  for  such  25 
bondsmen,  shall  be  punished  by  a  fine  of  not  more  than  one  thousand  26 
dollars  or  by  imprisonment  for  not  more  than  one  year,  or  both.  The  27 
provisions  of  this  section  shall  not  apply  to  surety  companies  or  to  pro-  28 
bation  officers.  29 

A  person  shall  be  deemed  to  have  become  bail  or  surety  on  a  separate  30 
occasion  within  the  meaning  of  this  section  if  he  becomes  such:  (1)  for  a  31 
person  in  respect  to  a  single  oft'ense;  or  (2)  for  a  person  in  respect  to  two  32 
or  more  offenses  wherefor  he  at  one  and  the  same  time  offers  bail  or  surety,  33 
or  in  respect  to  two  or  more  offenses  committed  at  the  same  time  or  aris-  34 
ing  out  of  the  same  transaction  or  course  of  conduct  wherefor  he  at  dif-  35 
ferent  times  oft'ers  bail  or  surety;  or  (3)  for  two  or  more  persons  at  the  36 
same  time  offering  bail  or  surety  in  respect  to  offenses  committed  jointly  37 
or  in  common  course  of  conduct.  Becoming  bail  or  surety  for  the  same  38 
person  or  persons  in  subsequent  proceedings  in  connection  with  prosecu-  39 
tion  for  the  same  offense  or  ofTenses  shall  not  be  deemed  an  additional  40 
occasion  or  occasions.  41 


Notice  to  dis- 
trict attorney. 
1S62.  159.  §  3. 
P.  S.  212.  §  50. 
1898,411.  §3. 
R.  L.  217,  §  60. 


Section  62.     If  application  is  made  to  a  person  authorized  to  take  1 

bail  in  criminal  cases  in  Suft'olk  county  to  accept  bail  out  of  court  in  a  2 

case  in  which  no  amount  has  been  fixed,  he  shall,  if  the  crime  charged  is  3 

not  within  the  jurisdiction  of  the  municipal  court  of  the  city  of  Boston,  4 

before  fixing  bail,  cause  notice  of  such  application  to  be  given  to  the  5 

district  attorney  or  one  of  the  assistant  district  attorneys  for  the  Suffolk  6 

district,  if  any  of  said  attorneys  is  at  the  time  within  said  district.  7 


Section  63.     No  justice  of  any  court,  except  a  special  justice  of  a 
J  g    district  court,  shall  receive  any  fee  or  compensation  for  taking  and  approv- 


Fees  for 

talking  bail 

regulated. 

1862.  195,  ,  „.  1         •        1  1       •  1      -1    ■  o 

P%^li^'s^5f    i"8  bail  in  criminal  cases,  and  no  person  authorized  to  admit  to  bail  in     3 
1885, Is's.      ■  criminal  cases  shall  receive  from  any, source  in  connection  with  the  ad-    4 


Chap.  27().]  arrest,  ex.\mination,  commitment,  bail.  3225 

5  mitting  to  bail  anything  of  value  in  excess  of  the  statutory  fees  therefor.  R.  l.  217, 5  ei. 

6  No  jjerson  shall  act  as  attorney  in  any  ease  in  which  he  has  admitted  a  1924!  is. ' 

7  prisoner  or  witness  to  bail. 

1  Section  64.     Persons  held  in  custody  or  committed  upon  a  criminal  |^jjj°° 

2  charge,  if  entitled  to  be  released  upon  bail,  mav,  in  the  discretion  of  the  isss.  jM,  5  2^ 

.  1  1       .  1  T       •!  t'  I  O.  S.  170.   §  ^S. 

3  magistrate,  be  admitted  to  bail  on  bunday. 

p.  S.  212,  §  52.  R.  L.  217,  §  62.  1906,  ISO. 

1  Section  65.     The  condition  of  a  recognizance  of  a  person,  either  with  Condition  of 

2  or  without  surety,  binding  him  to  appear  before  a  court  or  justice  to  ^^^^"lee??^. 

3  answer  to  a  charge  against  him  or  to  prosecute  an  appeal  shall  be  so  fgyl;  Y°s\  |  ?^' 

4  framed  as  to  bind  him  personally  to  appear  at  the  time  so  expressed,  and  u.^'2ii,\^ii 

5  at  any  subsequent  time  to  which  the  case  may  be  continued,  unless  pre-  7^^°^'^|j|^- 

6  viously  surrendered  or  discharged,  and  so  from  time  to  time,  until  the  n.i  Mass.  210. 

7  final  decree,  sentence  or  order  of  the  court  or  justice  thereon,  and  to  2fi7  Mass^  496! 

8  abide  such  final  sentence,  order  or  decree,  and  not  depart  without  leave. 

9  A  recognizance  of  a  person  held  to  answer  to  a  complaint  before  a  district 

10  court  which  is  required  by  law  to  sit  in  more  than  one  municipality  may, 

11  with  his  consent  or  at  his  request,  be  conditioned  for  his  appearance  at 

12  the  next  sitting  of  the  court  at  any  one  of  said  municipalities. 

1  Section  66.     A  recognizance  and  examination  taken  by  a  magistrate  Return  of 

2  under  this  chapter  shall  be  certified  and  returned  by  him  to  the  district  Slsam^na- 

3  attorney  or  to  the  clerk  of  the  court  before  which  the  person  charged  is  r°1'?35°"5  24. 

4  bound  to  appear,  on  or  before  the  first  day  of  the  sitting  thereof;  and  if  pfl^S'  Itl'. 

5  he  refuses  or  neglects  to  return  the  same,  he  may  be  compelled  to  do  so  ^^^'^71^  *^- 

6  forthwith  by  order  of  court,  and,  in  case  of  disobedience,  may  be  pro- 

7  ceeded  against  as  for  contempt. 

1  Section  67.     A  person  arrested  on  a  criminal  charge  who  forfeits  or  Forfeitme  of 

2  makes  default  upon  his  bail  bond  or  recognizance  or  has  been  surrendered  further  bail. 

3  by  a  probation  officer  shall  not  be  again  released  upon  further  bail  or  [Ijl]  lot]  §  \'. 

4  recognizance  in  the  same  case,  unless  by  order  of  a  justice  of  the  court  IFi'iyi.  §  55. 

5  where  such  charge  was  pending  at  the  time  of  said  default  or  of  such  ^^'  |}|  j  g^ 

6  surrender. 

13  Allen,  396.  126  Masa.  224.  233  Mass.  74. 

1  Section  68.     Bail  in  criminal  cases  may  be  exonerated  at  any  time  surrender  of 

2  before  default  upon  their  recognizance  by  surrendering  their  principal  de'faui't!' 

3  into  court  or  to  the  jailer  in  the  county  where  the  principal  is  held  to  clruficate. 

4  appear,  or  by  such  voluntary  surrender  by  the  principal  himself,  and  in  ^sm.^mI's  i. 

5  either  event,  in  all  cases  where  bank  books,  money  or  bonds  are  deposited  p  f  ^^^j  ^ia 

6  by  the  surety,  the  court  shall  thereupon  order  the  bank  books,  money  l^.'l^-^^- 

7  or  bonds  so  deposited  to  be  returned  to  the  surety  or  his  order,  and  to  1919, 5. 

8  be  reassigned  to  the  person  entitled  thereto.    They  shall  deliver  to  the  5S4, '§4. 

9  jailer  their  principal,  with  a  certified  copy  of  the  recognizance,  and  he  ^^^  ^^''^'  ^*' 

10  shall  be  received  and  detained  by  the  jailer,  but  may  again  be  bailed  in 

11  the  same  manner  as  if  committed  for  not  finding  sureties  to  recognize  for 

12  him.    The  jailer  shall  forthwith  notify  the  clerk  or  justice  of  the  court 

13  where  the  proceeding  is  pending  of  such  surrender. 

1  Section  69.     Bail  may  surrender  their  principal  at  any  time  after  Remission  ot 

2  default  made  upon  the  recognizance,  or  the  principal  may  surrender  him-  defauif. " 
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1863,  59,  §  2. 
P.  S.  212,  §57. 
R.  L.  217,  §  67. 

1918,  257, 
5  460. 

1919,  5. 

1920,  2. 


self,  in  the  manner  provided  in  the  preceding  section;    and  the  conrt  3 

where  the  default  is  recorded  may,  upon  application,  remit  the  whole  4 

or  any  part  of  the  penalty,  if  satisfied  that  the  default  of  the  principal  was  5 

not  with  the  connivance  or  consent  of  the  bail.  6 


Section  70.     If,  by  the  act  of  God,  of  the  government  of  the  United  1 

States,  of  any  state  or  by  sentence  of  law,  bail  are  unable  without  their  2 

fault  to  surrender  their  principal,  they  shall,  upon  motion  before  final  3 

judgment  on  scire  facias,  be  exonerated  and  discharged  by  the  court,  4 

with  or  without  costs  as  the  court  deems  equitable.  5 


Default  on 
recognizance. 
181.3,  182,  §  2. 
R.  S.  135,  §  27. 
1845,  166,  §  3. 
G.  S.  170,  §  46. 
P.  S.  212,  §  59. 
R.  L.  217,  §  69, 
1920,  584,  §  5. 


Section  71.     If  a  person  under  recognizance  to  appear  and  answer  1 

or  to  prosecute  an  appeal  in  a  criminal  case  fails  to  appear  according  to  2 

his  recognizance,  and  if  a  person  under  recognizance  to  testify  in  a  criminal  3 

prosecution  fails  to  perform  the  condition  of  his  recognizance,  his  default  4 

shall  be  recorded,  his  obligation  and  that  of  his  sureties  forfeited,  and  5 

process  issued  against  them  or  such  of  them  as  the  prosecuting  officer  6 

directs;    but  in  such  suit  no  costs  shall  be  taxed  for  travel.     No  such  7 

process  shall  issue  in  cases  where  bank  books,  bonds  or  money  have  been  8 

deposited  at  the  time  of  such  recognizance.  9 


Section  72.    A  surety  in  such 


pS^amSof  Section  72.  A  surety  in  such  recognizance  may, 
recognizance,  court,  after  default,  and  either  before  or  after  process  has  been  issued 
R.  s.  135,  §  28.  against  him,  pay  to  the  county  treasurer  or  clerk  of  the  court  the  amount 
p.'s.'2i2.'§  60.'  for  which  he  was  bound  as  surety,  with  such  costs  as  the  court  shall  direct, 
^'     "^  '       '  and  shall  be  thereupon  forever  discharged. 


by  leave  of  the     1 


Award  of 
forfeiture  out 
of  penalty  of 
recognizance. 
R.  S.  138,  §9. 
G.  S.  173,  §  6. 
P.  S.  212,  §61. 
R.  L.  217,  §  71, 


Section  73.  If,  in  a  suit  on  a  recognizance  to  prosecute  an  appeal, 
the  penalty  is  adjudged  forfeited,  or  if  by  leave  of  court  such  penalty 
has  been  paid  without  suit  or  before  judgment  as  provided  in  the  pre- 
ceding section,  and  any  forfeiture  accrues  by  law  to  a  person  by  reason 
of  the  crime  of  which  the  appellant  was  convicted,  the  court  may  award 
to  such  person  the  portion  of  the  amount  paid  to  which  he  is  entitled. 


Action  and 
judgment  on 
recognizance. 
1810,  80. 
R.  S.  135,  §  29. 
G.  S.  170,  §  48. 
P.  S.  212,  §  62. 
R.  L.  217,  §  72. 
1926,  340,  §  2. 
14  Mass.  65. 
267  JMass.  496. 


Section  74.     If  the  penalty  of  a  recognizance  of  a  party  or  witness  in  1 

a  criminal  prosecution  is  adjudged  forfeited,  the  court  may  render  judg-  2 

ment,  upon  such  terms  as  it  may  order,  against  the  principal  or  surety,  3 

or  both,  for  the  whole  of  the  penalty  with  interest,  or,  in  its  discretion,  4 

for  a  part  thereof,  upon  the  filing  in  the  case  of  a  certificate  of  the  district  5 

attorney  or  prosecuting  officer  stating  that  the  interests  of  justice  would  6 

be  furthered  thereby  and  setting  forth  specifically  the  reasons  therefor;  7 

and  no  person  shall,  on  behalf  of  the  commonwealth,  accept  in  satisfaction  8 

of  any  such  judgment  or  any  new  judgment  entered  on  review  under  9 

section  seventv-six  any  sum  less  than  the  full  amount  thereof.  10 


not'todefeat         Section  75.     Such  actiou  shall  not  be  barred  or  defeated,  nor  shall 
R's°i35     ,30  judgment  be  arrested,  by  reason  of  neglect  or  omission  to  note  or  record 


g:  s  170,'  §  49.  the  default  of  any  principal  or  surety  at  the  time  when  it  happens,  nor 
217,  §73.  by  reason  of  a  defect  in  the  form  of  the  recognizance,  if  it  sufficiently 
appears  from  the  tenor  thereof  at  what  court  the  party  or  witness  was 


R.  L 

9  Met.  407. 

7  Gray,  316. 

143  MaS:  iio:    bound  to  appear,  and  that  the  court  or  magistrate  before  whom  it  was 


taken  was  authorized  to  require  and  take  such  recognizance. 


Chap.  270.]  arrest,  examin.\tion,  commitment,  bail.  3227 

1  Section  76.     A  court  wliicli  has  rendered  judgment  on  a  recognizance  Review  of 

2  may,  upon  petition  of  any  person  interested,  stating  the  ground  reHed  forf«tea'"° 

3  upon  and  filed  in  .said  court,  grant  a  review  and  a  rehearing  of  the  case,  i852;"i26!'?i. 

4  upon  the  surrender  or  recaption  of  the  prisoner  who  was  released,  or  for  p|  ^[2'  §  el'. 

5  any  sufficient  cause  which  lias  occurred  or  been  ascertained  by  the  person  R-  l  217,  §  74. 

6  interested  after  the  rendition  of  such  judgment,  or  at  such  time  as  not 

7  to  have  afforded  opportunity  for  presenting  the  same  in  evidence. 

1  Section  77.     Notice  of  the  petition  and  a  copy  thereof  shall  be  given  Service  of 

2  to  or  served  upon  the  district  attorney  for  the  county  where  the  petition  i852!T26.  §2. 

3  is  pending  fourteen  days  at  least  before  the  return  day  expressed  therein,  p;i;i{2.'i65.' 

4  and  such  notice  shall  be  returnable  on  the  first  Monday  of  the  first  or  ^  ^-  ^^'^'  ^  ^'' 

5  second  month  after  the  filing  of  the  petition. 

1  Section  78.     If  the  court  finds  that  a  part  of  the  judgment  has  been  Proceedings 

2  actually  paid  to  or  for  the  county  upon  the  recognizance  or  judgment  jutfEment 

3  and  orders  the  judgment  to  be  reversed  or  entered  for  a  less  amount  than  isso.T^e,''' 

4  has  been  so  actually  paid,  it  may  order  the  amount  of  the  difference  q  I  i70 
.5  between  the  payment  and  the  new  judgment  to  be  repaid  to  the  person  |,^^^o,2' 

6  who  made  the  payment  or  to  his  legal  representatives.     The  treasurer  55  66,67! 

7  or  other  county  officer  who  received  or  then  has  the  amount  paid  shall, 

8  upon  presentation  of  a  copy  of  the  order  certified  by  the  clerk  of  the  court, 

9  make  said  repayment.    If,  upon  such  petition,  the  review  is  not  granted 

10  or  the  original  judgment  is  not  altered,  the  court  may  award  reasonable 

11  costs  against  the  petitioner. 

1  Section  79.     A  person  held  in  custody  or  committed  upon  a  criminal  lYeTot'surety. 

2  charge,  if  entitled  to  be  released  on  bail,  or  a  person  held  in  custody  ^''^'oio'^is 

3  or  committed  as  a  witness  to  a  crime,  may,  instead  of  giving  surety  or  i>*s2, 134. 

4  sureties,  at  any  time  give  his  personal  recognizance  to  appear  before  vMui.  hi. 

5  the  court  or  trial  justice  and  deposit  the  amount  of  the  bail  which  he  1920]  584]  §  a. 

6  is  ordered  to  furnish,  or  bonds  or  a  properly  assigned  bank  book,  of  the  "7  Mass!  476! 

7  kind  and  in  the  amount  and  under  the  conditions  set  forth  in  section  ;?j  ^J^^-  Igg^ 

8  fifty-seven  for  making  deposit  of  like  nature,  with  the  court,  clerk  of  the 

9  court,  trial  justice  or  magistrate  authorized  to  take  such  recognizance, 

10  who  shall  give  him  a  certificate  thereof,  and  upon  delivering  said  certificate 

11  to  the  officer  in  whose  custody  he  is,  shall  be  released.    The  court,  trial 

12  justice  or  magistrate  shall  forthwith,  upon  receipt  of  such  amount,  deposit 

13  it  with  the  clerk  of  the  court  or  with  the  trial  justice  before  whom  such 

14  person  was  recognized  to  appear. 

1  Section  80.     At  any  time  after  default  of  the  defendant,  the  court  Upon  default. 

2  or  trial  justice  may  order  forfeited  the  money,  bonds  or  bank  books  de-  tresand'pay- 

3  posited  at  the  time  of  the  recognizance  and  the  court  or  clerk  of  the  UIiTof "proceeds 

4  court  with  whom  the  deposit  was  made  shall  thereupon  pay  to  the  county  ciumy'" 

5  treasurer  any  money  so  deposited.    The  clerk  of  the  court,  or  trial  jus-  p%*'2\"2^'/70 

6  tice,  shall  immediately  proceed  to  sell  any  bonds  so  deposited  either  at  w,.,f;- ?gj' .^y'*' 

7  public  or  private  sale,  and  shall  forthwith  pay  the  proceeds  thereof,  after  i87  Mass!  476. 

8  deducting  all  expenses  connected  with  such  sale,  to  the  county  treasurer 

9  and  if  bank  books  are  so  deposited,  the  said  clerk  shall  collect  the  amount 
10  of  bail  from  the  depository,  and  pay  the  same,  less  the  expense  of  col- 
li lection,  to  the  county  treasurer. 
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Self-surrender 
of  defendrtnl. 
Disposition  of 
deposit,  etc. 
1879.  12G, 
§§2,4. 
P.  S.  212, 
§§69,71. 
R.  L.  217,  §  79. 
1903,  236. 
1920,  584,  §  8. 
1922,361,  §  1. 
187  Mass.  476. 


Section  81.  The  defendant  may  surrender  himself  at  any  time  before  1 
a  default,  in  the  same  manner  as  sureties  in  criminal  eases  may  surrender  2 
their  principal,  and  the  court  shall  thereupon  order  the  bank  books  to  be  3 
reassigned  and  the  money  or  bonds  so  deposited  to  he  returned  to  the  4 
person  in  whose  name  the  deposit  is  made  or  to  his  order.  At  any  time  5 
after  default,  on  the  surrender  or  recaption  of  the  defendant,  the  court  6 
may  order  the  whole  or  any  part  of  the  money  so  deposited  or  of  the  bonds,  7 
or  of  the  amount  of  the  net  proceeds  of  the  sale  of  said  bonds,  or  the  bank  8 
books,  or  the  whole  or  any  part  of  the  amount  collected  from  the  deposi-  9 
tory  thereunder,  to  be  returned  to  the  person  in  whose  name  the  deposit  10 
is  made  or  to  his  order.  If  the  amount  realized  by  sale  or  collection  pursu-  1 1 
ant  to  the  preceding  section  exceeds  the  amount  of  the  recognizance,  the  12 
court  shall,  on  an  application  made  at  any  time,  order  such  excess  to  be  13 
returned  to  the  party  found  by  the  court  to  be  entitled  thereto.  The  14 
foregoing  provisions  shall  apply  to  cases  in  which  forfeiture  has  been  15 
ordered.  16 


"Magistrate" 
includes  bail 


Section  82.     The  term  "magistrate",  in  any  section  of  the  statutes  1 

istT'soI)™"'    which  provides  for  admitting  persons  to  bail  in  criminal  cases,  shall  be  2 

R  L  n^7  \  so  construed  to  include  a  bail  commissioner,  so  far  as  to  give  him  authority  3 

to  admit  prisoners  to  bail.  4 


§1. 
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probation  officers. 

Section  83.     The  superior  court,  the  chief  justice  of  the  municipal  1 

court  of  the  city  of  Boston,  subject  to  the  approval  of  the  associate  2 

justices  thereof,  and  the  justice  of  each  other  district  court  and  of  the  3 

Boston  juvenile  court  may  appoint  such  male  and  female  probation  4 

officers  as  they  may  respectively  from  time  to  time  deem  necessary  for  5 

their  respective  courts;    and  if  there  is  more  than  one  probation  officer  6 

in  one  court,  one  of  such  officers  may  be  designated  as  chief  probation  7 

officer.     All  officers  so  appointed  shall  hold  office  during  the  pleasure  8 

of  the  court  making  the  appointment.     The  compensation  of  each  pro-  9 

bation  officer  appointed  by  the  superior  court  shall  be  fixed  by  that  10 

court  and  by  it  apportioned  from  time  to  time  among  the  counties  wherein  11 

said  officer  perforins  his  duties.     In  the  municipal  court  of  the  city  of  12 

Boston  the  chief  justice  of  said  court,  subject  to  the  approval  of  the  13 

associate  justices  thereof,  and  in  other  district  courts  and  the  Boston  14 

juvenile  court,  the  justice  thereof,  shall  fix  the  compensation  of  each  15 

probation  officer  appointed  for  such  court,  which  compensation  shall  be  16 

subject  to  approval  by  the  county  commissioners  and  shall  be  paid  by  17 

the  county  on  vouchers  approved  respectively  by  the  chief  justice  of  18 

the  municipal  court  of  the  city  of  Boston  or  by  the  justice  of  such  other  19 

district  or  juvenile  courts.  20 


Bonds. 
1913,  120. 


Section  84.  Before  performing  any  oflficial  duty,  each  probation 
officer  shall  give  bond  to  the  county  treasurer,  in  a  sum  to  be  fixed 
and  with  sufficient  sureties  to  be  approved  by  a  justice  of  the  superior 
court,  conditioned  to  account  for  and  pay,  as  and  when  required  by  law, 
all  moneys  or  property  received  by  him  in  the  exercise  of  his  official  duty. 
Failure  to  so  give  bond  shall  be  sufficient  cause  for  removal  from  office. 


Duties. 
1880,  129, 
§§3-5,  11. 


Section  85.     In  addition  to  the  other  duties  imposed  upon  him,  each     1 
probation  officer  shall,  as  the  court  may  direct,  inquire  into  the  nature     2 
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3  of  every  criminal  case  brought  before  the  court  under  the  appointment  of  ^^f^jf,  79. 

4  which  he  acts,  and  inform  the  court,  so  far  as  is  possible,  whether  the  j^^g'l^*^' 

5  defendant  has  previously  been  convicted  of  crime  and  in  the  case  of  a  jssi  276,  §  2. 

•  1      n^  .-  ..  ..  ™  1397.  2bo,  s  -■ 

6  crnnuial  prosecution  before  said  court  charging  a  person  with  an  ottence  isgs,  511,  §  1. 

7  punishable  by  imprisonment  for  more  than  one  year  the  probation  officer  §§84."'96.' 

S  shall  in  any  event  present  to  the  court  such  information  as  the  board  of  5926;  320.  §  2. 
9  probation  has  in  its  possession  relative  to  prior  criminal  prosecutions,  if  '^qVZs!  i56. 

10  any,  of  such  person  and  to  the  disposition  of  each  such  prosecution,  and 

11  all  other  available  information  relative  thereto,  before  such  person  is 

12  admitted  to  bail  in  court  and  also  before  disposition  of  the  case  against 
1:!  him  by  sentence,  or  placing  on  file  or  probation.  When  it  comes  to  the 
14  knowledge  of  a  probation  officer  that  the  defendant  in  a  criminal  case 
1.)  before  his  court  charged  with  an  offence  punishable  by  imprisonment  for 
KJ  more  than  one  year  is  then  on  probation  in  another  court  or  is  then  at 

17  liberty  on  parole  or  on  a  permit  to  be  at  liljerty,  such  probation  officer 

18  shall  forthwith  certify  the  fact  of  the  presence  of  the  defendant  before  his 

19  court  to  the  probation  officer  of  such  other  court  or  the  parole  authorities 

20  granting  or  issuing  such  parole  or  permit  to  be  at  liberty,  as  the  case  may 

21  be.     He  may  recommend  to  the  justice  of  his  own  court  that  any  person 

22  convicted  be  placed  on  probation.     He  shall  perform  such  other  duties 

23  as  the  court  requires.    He  shall  keep  full  records  of  all  cases  investigated 

24  by  him  or  placed  in  his  care  by  the  court,  and  of  all  duties  performed  by 

25  him.     Every  person  released  upon  probation  shall  be  given  by  the  pro- 

26  bation  officer  a  written  statement  of  the  terms  and  conditions  of  the 

27  release. 

1  Section  86.     The  iustice  of  the  Boston  iuvenile  court  mav  appoint  Boston 

I-  IT-  -1  1  I  1J        juvenile  court 

2  as  many  deputy  probation  officers,  without  salary,  as  he  may  deem  de-  may  appoint 

3  sirable,  who  shall  assist  probation  officers  in  such  way  as  the  court  may  tion  officers. 

4  direct  in  making  investigations  of  cases  of  children  against  whom  com-  '     '      '  *  ' 

5  plaints  have  been  made,  and  in  the  care  of  children  placed  on  probation. 

1  Section  87.     The  superior  court  may  place  upon  probation  under  any  Court  may 

2  of  its  probation  officers  any  person  before  it  charged  with  crime  and  any  persons  in 

3  court  may  place  any  person  convicted  before  it  in  the  care  of  its  probation  "Jn  offi«r.  * 

4  officer  for  such  time  and  upon  such  conditions  as  it  deems  proper;    pro-  p**s''2\"2^'§V''6. 

5  vided,  that  no  person  convicted  of  a  felony  by  a  district  court  shall  be  }|^i'  ^se,  |  3. 

6  placed  on  probation  by  said  court  in  such  case  if  it  shall  appear  that  he  R-  l-  217.  §  si. 

7  has  been  previously  convicted  of  any  felony. 

1911,8.  1926,  271,  §  1;  296.  183  Mass.  238.  199  Mass.  44. 


1  Section  88.     Every  court  appointing  probation  officers  may  employ  ciencai 

2  such  clerical  assistance  as  it  deems  necessary  to  keep,  index  and  consoli-  i89i,  427.' 

3  date  the  records  required  to  be  kept  by  probation  officers  and  for  such  r  l.  212. 540. 

4  other  work  in  connection  with  its  probation  service  as  the  court  may  \111]  ol";  §  2. 

5  determine.    The  compensation  for  such  service,  together  with  such  other  }|}|;  gg^^  2; 

6  necessary  expenses  as  the  court  shall  incur  in  connection  with  such  work,  jg^^^gsV 

7  shall  be  paid  by  the  county  upon  vouchers  approved  by  said  court.  §  *52. 

1919,5.  1920,2.  1930,  400,  §§5,  7-9.  1931,  301,  §  49. 

1  Section  89.    The  justice  of  a  district  court  may,  in  the  absence  of  a  Temporary 

2  probation  officer,  appoint  a  temporary  probation  officer,  who  shall  have  officers. 

3  the  powers  and  perform  the  duties  of  such  probation  officer  and  shall  k.  l!  2i7i  5  82. 

4  receive  from  the  county  as  compensation  for  each  day's  service  an  amount  lll\lJZ'.  loV. 
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equal  to  the  rate  by  the  day  of  the  compensation  of  the  officer  in  whose 
place  he  serves;  but  compensation  so  paid  to  a  temporary  probation 
officer  for  any  excess  over  thirty  days'  service  in  any  one  year  shall  be 
deducted  by  the  county  treasurer  from  the  compensation  of  the  proba- 
tion officer  in  whose  place  such  service  is  rendered. 


Powers.     In- 
spection of 
records. 
18S0.  129, 
§§1.5. 

P.  S.  212,  §  74. 
1891,  356,  §  2. 
1898,  511,  §  1. 
B.  L.  217,  §  83. 


Section  90.  A  probation  officer  shall  not  be  an  active  member  of 
the  regular  police  force,  but  so  far  as  necessary  in  the  performance  of 
his  official  duties  shall,  except  as  otherwise  provided,  have  all  the  powers 
of  a  police  officer,  and  if  appointed  by  the  superior  court  may,  by  its 
direction,  act  in  any  part  of  the  commonwealth.  He  shall  report  to  the 
court,  and  his  records  may  at  all  times  be  inspected  by  police  officials  of 
the  towns  of  the  commonwealth. 


\iwnne  court        SECTION  91.     Probation  officers  appointed  by  the  Boston  juvenile 
officers  to         court  mav  serve  such  process  as  may  be  directed  to  them  by  the  court. 

serve  process,  ^  r  ^ 

1906,  489,  §  6. 


Restitution 
to  be  made 
through  pro- 
bation officer. 
1907,  33.5. 
266  Mass.  156. 


Section  92.  If  a  person  is  placed  on  probation  upon  condition  that 
he  make  restitution  or  reparation  to  the  person  injured  by  him  in  the 
commission  of  his  offence,  and  payment  is  not  made  at  once,  the  court 
may  order  that  it  shall  be  made  to  the  probation  officer,  who  shall  give 
receipts  for  and  keep  record  of  all  payments  made  to  him,  pay  the  money 
to  the  person  injured  and  keep  his  receipt  therefor,  and  notify  the  clerk 
of  the  court  whenever  the  full  amount  of  the  money  is  received  or  paid 
in  accordance  with  such  order  or  with  any  modification  thereof. 


Money  col- 
lected by  pro- 
bation officer 
to  be  paid  to 
county  if 
unclaimed,  etc. 
1920,  122. 


Section  93.     Except  as  provided  by  section  one  of  chapter  two  hun-  1 

dred  and  seventy-nine,  money  collected  by  a  probation  officer  under  2 

order  of  the  court  by  which  he  is  appointed,  if  unclaimed  after  one  year  3 

from  the  time  of  its  collection,  shall,  upon  further  order  of  the  court,  be  4 

paid  to  the  treasurer  of  the  county  where  the  court  is  situated  for  the  5 

use  of  the  county;   provided,  that  any  part  of  the  said  money  may  be  6 

paid  to  persons  establishing  a  lawful  claim  thereto  before  the  county  7 

commissioners  within  five  years  of  its  payment  to  said  treasurer,  unless  8 

sooner  paid  over  by  order  of  the  said  commissioners.  9 


Expenses  of 

probation 

officers. 

1894,  229. 

1898,  511, 

§2. 

1900.  279; 

449.  §  6. 

R.  L.  217, 

§93. 

1906,  489, 

§6. 

1927,  166. 

1929,  231. 

Section  94.  The  reasonable  expenses  incurred  by  probation  officers  1 
of  the  superior  court  in  the  performance  of  their  duties  shall  be  approved 
and  apportioned  by  the  court,  and  paid  by  the  county  to  which  they  are 
thus  apportioned.  Money  to  be  used  for  the  necessary  expenses  to  be 
incurred  by  such  a  probation  officer  in  going  outside  the  commonwealth 
for  the  purpose  of  bringing  back  for  surrender  to  the  court  a  person  who 
is  on  probation  shall  be  advanced  by  the  treasurer  of  the  county  in  which 
such  person  was  placed  on  probation,  upon  presentation  of  a  certificate 
signed  by  the  probation  officer  and  approved  by  said  court.  After  his 
return  such  probation  officer  shall  account  for  such  money  by  filing  with  10 
said  county  treasurer  itemized  vouchers,  duly  sworn  to,  approved  by  the  11 
court,  setting  forth  the  necessary  expenses  so  incurred  and  any  unexpended  12 
balance  of  such  money  shall  be  paid  to  said  county  treasurer.  Probation  13 
officers  of  district  courts  and  of  the  Boston  juvenile  court  shall  be  reim-  14 
bursed  by  the  county  for  their  actual  disbursements  for  necessary  expenses  15 
incurred  while  in  the  performance  of  their  duties,  including  their  reason-  16 
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17  able  traveling  expenses  in  attending  conferences  authorized  by  section 

18  ninety-nine,  not  exceeding  three  hundred  dollars  to  each  in  any  one  year, 

19  upon  ^■ouchers  approved  by  the  court  by  which  they  are  appointed. 

1  Section  95.    The  superior  court,  the  Boston  juvenile  court  or  a  Support  of 

2  district  court,  except  the  municipal  court  of  the  city  of  Boston,  may  isMfses""' 

3  authorize  a  probation  officer  to  expend  such  amount  as  the  court  con-  fgoe;  440';  ^  ^*' 

4  siders  expedient  for  the  temporary  support  or  transportation,  or  both,  1914^91. 

5  of  a  person  placed  on  probation,  and  such  amount  shall  be  repaid  to  the 

6  probation  officer  by  the  county  upon  vouchers  approved  by  the  court. 

7  A  record  of  any  amount  so  authorized  shall  be  entered  on  the  clerk's 

8  docket  of  the  case. 

9  The  chief  probation  officer  of  the  municipal  court  of  the  city  of  Boston 

10  may  provide  for  the  temporary  support  or  transportation,  or  both,  of  a 

1 1  person  placed  on  probation  in  said  court,  or  for  the  relief  of  the  immediate 

12  distress  of  such  person,  in  any  manner  which  he  may  deem  proper,  and 
lo  for  these  jnirposes  may  annuallx'  expend  a  sum  not  exceeding  two  thou- 

14  sand  dollars  for  all  such  cases  of  relief.    At  the  end  of  each  month  said 

15  chief  probation  officer  shall  submit  to  the  chief  justice  of  said  court  a 

16  list  of  the  expenses  so  incurred,  with  proper  vouchers,  and  upon  approval 

17  of  the  chief  justice  the  amount  thereof  shall  be  paid  to  the  chief  proba- 

18  tion  officer  by  Suffolk  county. 

1  Section  96.     Any  probation  officer  who  refuses  or  neglects  to  perform  Penalty  for 

2  any  of  the  duties  required  of  him  shall  forfeit  two  hundred  dollars  to  the  duties*  °' 

3  use  of  the  commonwealth. 

1891.  356,  §  8.  1892,  27C,  §  3.  1897,  266,  §  3.  R.  L.  217,  5  95. 

1  Section  97.     The  fourteen  preceding  sections  shall  not  authorize  a  Duties  of  de- 

2  probation  officer  to  interfere  with  any  of  the  duties  required  of  the  depart-  pSbik'^weifare 

3  ment  of  public  welfare  under  the  law  relative  to  juvenile  offenders.  °°'  affected. 

1880.  129.  §  12.  1886.  101,  §  4.  R.  L.  217.  §  97. 

P.  S.  212,  §81.  1891,  356.  §9.  1919,350,5  87. 

board  of  probation. 

1  Section  98.    There  shall  be  a  board  of  probation  of  five  persons,  Board  of 

,,,,.„..  ,.     I  -J  i*       1  probation, 

2  appointed  by  the  chief  justice  of  the  superior  court,  one  or  more  or  whom  commis- 

3  may  be  justices  of  the  courts.    Said  chief  justice  shall  annually  appoint  i'90o"449';§ 8. 

4  one  member  of  the  board  to  serve  for  five  years  from  the  second  Wednes-  fgo^;  485;  ^  '"'• 

5  day  in  .July.    A  vacancy  in  the  board  shall  be  filled  in  the  same  manner  j^^/^'  %, 

'6  for  the  unexpired  term.    Anv  member  of  the  board  mav  be  removed  by  1929: 179^  1 1. 

„,,  "i      ,      11  •  •      •  I'  t         •  4  Op.  A.  O- 467, 

7  the  chief  justice.    Ihe  board  shall  appoint  a  commissioner  01  probation  576. 

8  as  its  executive  officer,  who  shall  holtl  office  during  its  pleasure.    He  shall 

9  perform  such  duties  as  may  be  required  of  him  by  the  board  and  shall 

10  receive  such  salary  as  it  shall,  subject  to  the  approval  of  the  governor 

11  and  council,  determine.    The  board  shall  be  provided  with  suitable  office 

12  accommodations,  in  the  Suft'olk  county  court  house  or  elsewhere,  and  may 

13  employ  such  assistance  as  is  needed  to  perform  its  work.    The  members 

14  of  the  board  shall  receive  no  compensation  for  services  hereunder,  but 

15  they  and  the  commissioner  shall  be  allowed  the  necessary  expenses  in- 

16  curred  in  the  performance  of  their  official  duties.    The  board  may  expend 

17  for  the  purposes  for  which  it  is  established  such  sums  as  the  general  court 

18  may  appropriate. 


3232 


BO.VED   OF   PROBATION. 


[Chap.  276. 


Powers  and 
duties. 
1900. 449. 
§§  4-6. 
E.  L.  217, 
§§  86-88. 
1908,  465, 
S§  2.  6. 
1916,241,  § 
1919.  350, 
S§  82,  83.  87 
1929.  179.  S 
1931,  57,  §  1, 


Section  99.     The  board  of  probation  shall  prescribe  the  form  of  all  1 

records  and  of  all  reports  from  probation  officers  and  of  reports  from  trial  2 

justices,  and  shall  make  rules  for  the  registration  of  reports  and  for  the  .3 

exchange  of  information  between  the  courts.    It  shall  provide  for  such  4 

organization  and  co-operation  of  the  probation  officers  in  the  several  5 

courts  as  may  seem  advisable.     To  promote  co-ordination  in  the  pro-  6 

bation  work  of  the  courts,  the  board  may  call  a  conference  of  any  or  all  7 

of  the  justices  of  the  district  courts  and  the  Boston  juvenile  court,  or  a  8 

conference  of  any  or  all  of  the  probation  officers  and  assistant  probation  9 

officers,  and  a  member  of  the  board  shall  preside.    With  the  approval  of  10 

the  board,  the  commissioner  of  correction  or  the  department  of  public  11 

welfare  may  hold  a  conference  with  any  or  all  of  the  probation  officers  to  12 

secure  their  co-operation  in  keeping  trace  of  the  whereabouts  of  persons  13 

who  are  at  liberty  from  the  prisons  of  the  commonwealth.    The  traveling  14 

expenses  of  said  justices  or  officers  in  attending  any  conference  herein  1.5 

named  shall  be  paid  as  the  other  expenses  of  the  respective  courts  are  10 

paid.  17 


Detailed 
reports  to  be 
made  of  the 
probation 
work,  etc. 
Records. 
Accessibility  of 
information. 
1880,  129,  §  2. 
P.  S,  212,  §  80. 
1891,  356,  §  5. 
1900,  449, 
§§3.4. 
R.  L.  217, 
§§  85,  86. 
1902,  196. 
1908,  465, 
§§  3,  0. 

1916,  241,  §  1. 
1919,  350, 
§§  82,  S3,  87. 
1926,  320,  §  3. 
1929.  179.  §  1. 
1931,  57,  §2. 


Section  100.  Every  probation  officer,  or  the  chief  or  senior  probation  1 
officer  of  a  court  having  more  than  one  probation  officer,  shall  transmit  to  2 
the  board  of  probation,  in  such  form  and  at  such  times  as  it  shall  require,  3 
detailed  reports  regarding  the  work  of  probation  in  the  court,  and  trial  4 
justices  shall  transmit  to  the  board  reports  of  cases  coming  before  them  5 
in  such  form  and  at  such  times  as  the  board  may  require,  and  the  com-  6 
missioner  of  correction,  the  penal  institutions  commissioner  of  Boston  7 
and  the  county  commissioners  of  counties  other  than  Suffolk  shall  trans-  8 
mit  to  the  board,  as  aforesaid,  detailed  and  complete  records  relative  to  9 
all  paroles  and  permits  to  be  at  liberty  granted  or  issued  by  them,  respec-  10 
tively,  to  the  revoking  of  the  same  and  to  the  length  of  time  served  on  11 
each  sentence  to  imprisonment  by  each  prisoner  so  released  specifying  the  12 
institution  where  each  such  sentence  was  served;  and  under  the  direction  13 
of  the  board  a  record  shall  be  kept  of  all  such  cases  as  the  board  may  14 
require  for  the  information  of  the  justices  and  probation  officers.  Police  15 
officials  shall  co-operate  with  the  board  and  the  probation  officers  in  16 
obtaining  and  reporting  information  concerning  persons  on  probation.  17 
The  information  so  obtained  and  recorded  shall  be  accessible  at  all  times  18 
to  the  justices  and  officers  of  the  courts,  to  the  police  commissioner  of  19 
Boston,  and  to  all  chiefs  of  police  and  city  marshals.  The  commissioner  20 
of  correction  and  the  department  of  public  welfare  shall  at  all  times  give  21 
to  the  board  and  the  probation  officers  such  information  as  may  be  ob-  22 
tained  from  the  records  concerning  prisoners  under  sentence  or  who  have  23 
been  released.  24 


to°ge"nera1''"*  Section  101.  Thc  board  of  probation  shall  make  an  auuual  Tcport  to 
i9oo!'449.  §  7.  the  general  court  of  the  probation  work  of  the  courts  for  the  year  ending 
1908!  465'  ^  *^'  ^^  September  thirtieth  preceding.  The  report  shall  include  such  informa- 
1929  T79'  1  *^°"  ^^  *^^  board  may  consider  useful,  with  its  suggestions  or  recom- 
mendations. 


Un'rauSnot  Section  102.    The  four  preceding  sections  shall  not  affect  the  author-  1 

*.xir"^precMi-  '^y  of  the  courts  to  require  the  keeping  by  their  probation  officers  of  2 

ioor^erts  probation  records  in  addition  to  those  necessary  to  conform  to  forms  of  3 

1929!  179!  §  1.  records  and  reports  prescribed  by  the  board  of  probation  nor  the  author-  4 


Chaps.  276,  277.] 
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.5  ity  of  the  courts  to  approve  expenses  and  disbursements  relating  to  the 
6  probation  system. 

1  Section  103.    Upon  the  appointment  or  removal  of  a  probation  Board  to 

2  officer,  tlie  clerk  of  the  court  by  which  the  appointment  or  removal  is  of  Sppo"n"tm™t 

3  made  shall  forthwith  give  notice  thereof  to  the  board  of  probation.  probX™'  °' 

1880.129,5  2.  1898,511,5  3.  1910,485  officers. 

P.  .S.  212,  §  74.  R.  L.  217,  §  91.  1929,  179,  §  1 

1891, 356,  §  5.  .         .  s  ■ 


CHAPTER    277. 

INDICTMENTS  AND   PROCEEDINGS  BEFORE  TRIAL. 


Sect. 

gr.\nd  jury. 

1.  Grand  jurors. 

2.  Grand  jurors  in  .Suffolk. 
2A.  Special  grand  jury. 

3.  Jurors,  how  drawn,  etc. 

4.  Deficiency  in  grand  jurors. 

5.  Impanelling  and  oath. 

6.  Affirmation  in  lieu  of  oath. 

7.  Foreman. 

8.  Foreman,  duty  and  term  of  service. 

Temporary  foreman. 

9.  Administration  of  oaths  to  witnesses. 

List  of  witnesses. 

10.  Clerk  and  record. 

11.  Re-summoning  at  same  sitting. 

12.  Disclosure  of  indictment  found  for- 

bidden. 

13.  Disclosure  of  proceedings  forbidden. 

14.  Grand  juror  not  to  be  traverse  juror. 

INDICTMENTS   AND    COMPLAINTS. 

15.  Discharge  of  prisoner  not  indicted. 

16.  Commitment  if  not  indicted  by  reason 

of  insanity. 

17.  Contents  of  indictment. 

18.  Circumstances  of  the  act. 

19.  Name  of  defendant. 

20.  Time  and  place. 

21.  Means. 

22.  Description  of  written  instrument. 

23.  Description  of  money. 

24.  Description  of  value  or  price. 

25.  Description  of  ownership. 

26.  Description  of  public  place. 

27.  Description  of  animal. 

28.  Description  of  judicial  proceedings. 

29.  General  intent. 

30.  Intent  to  injure  or  defraud. 

31.  Alternative  descriptions. 

32.  Continuing  offences. 

33.  Unnecessary  and  immaterial  allega- 

tions. 

34.  Immaterial  defects. 

35.  Variance. 


Sect. 

35A.  Amendments  of  indictments  and 
complaints. 

36.  Scope  of  word  "oath". 

37.  Exceptions  and  proinsos. 

3S.  Allegations,  presumptions  and  proof 
in  prosecutions  under  certain  sec- 
tions of  chapter  94. 

39.  Meaning     of     certain     words     and 

phrases. 

40.  Bill  of  particulars. 

41.  Indictment  for  larceny. 

42.  Indictment  for  receiving  stolen  prop- 

erty. 

43.  Indictment  for  perjury. 

44.  Indictment  for  subornation   of  per- 

jury. 

45.  Indictment  for  unnatural  and  lasciv- 

ious acts. 

46.  Different  counts  for  different  offences 

in  same  indictment. 

PROCEEDINGS    UPON  ARRAIGNMENT    IN    CAP- 
ITAL   CASES. 

47.  Arraignment. 

48.  Assignment  of  counsel  in  capital  case 

in  district  court. 

49.  Compensation  to  counsel. 

■50.  Indictments  in  Dukes  and  Nantucket 
counties. 

51.  Change  of  venue. 

52.  Transmission  of  papers. 

53.  District  attorney  to  conduct  case  in 

new  venue. 

54.  Custody  of  prisoner. 

55.  Compensation  of  counsel  of  prisoner. 

56.  Expenses  of  counsel  of  prisoner. 

VENUE    OF   SPECIFIC   CRIMES. 

57.  Crime  near  boundary  line. 
57A.  Venue  in  certain  doubtful  cases. 

58.  Venue  of  larceny. 

59.  Venue    of    indictment    for   oljtaining 

money  by  false  pretences. 
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Sect. 

60.  Venue  of  indictment  if  injury  is  in  one 

county  and  death  in  another. 

61.  Venue  of  indictment  for  crime  com- 

mitted at  sea,  etc. 

62.  Venue  of  indictment  if  injury  is  in 

this  commonwealth  and  death  out- 
side. 

LIMITATION   OP    CRIMINAL   PROSECnTIONS. 

63.  Limitation  of  criminal  prosecutions. 

64.  Limitation  of  new  indictment  against 

corporation     after    abatement     of 
former  one,  etc. 

AEREST,     AHKAIGNME.^fT     AND     OTHER     PRO- 
CEEDINGS. 

65.  Prisoner  to  be  served  with  copy  of  in- 

dictment, etc. 

66.  Prisoner  to   have  Hst  of  jurors  and 

process  for  witnesses. 


Sect. 

67.  Other  prisoners  entitled  to  copy  of  in- 
dictment. 

OS.  Prosecuting  officers  may  issue  sub- 
pcenas. 

69.  Witnesses  for  commonwealth  to  at- 

tend without  fees. 

70.  Witness  to  recognize,  when. 

70A.  Entry  of  a  nolle  prosequi  regulated. 
70B.  Placing  cases  on  file  regulated. 

71.  Arraignment.     Standing  mute. 

72.  Limit  of  time  of  trial. 

73.  Compensation  of  persons  discharged 

in  certain  cases. 

74.  Verification  of  plea  in  abatement. 

75.  Form  of  plea  of  former  .acquittal,  etc. 

76.  Commission  to  examine  witnesses. 

77.  Commission,  how  executed.     Deposi- 

tion, how  used. 

78.  Civil  remedies  not  barred  by  criminal 

proceedings. 

79.  Effect  of  annexed  forms. 


Grand  jurors. 
C.  L.  86,  §  2. 
1694-5,  24,  §  1, 
1784,  4,  §§  1,  2. 
1S07,  140,  §  4. 
1832,  130,  §  6. 
R.  S.  136,  §  1. 
1840,  74. 
G.  ,S.  171,  §  1. 
1860,  143. 
P.  S.  213,  §  1. 
1897,  490,  §  7. 
R.  L.  218,  §1. 
1924,  311,  §  6. 
2  Gush.  149. 
119  Mass.  326. 


GRAND   JURY. 

Section  1.     The  clerk  of  the  courts  for  each  county,  except  Suffolk,  1 

shall,  not  less  than  twenty-eight  days  before  the  commencement  of  the  2 

first  sitting  of  the  superior  court  for  criminal  business  in  each  year,  issue  3 

writs  of  venire  facias  for  twenty-three  grand  jurors  to  be  returned  to  that  4 

court,  who  shall  serve  until  the  first  regular  sitting  in  the  year  next  after  5 

they  have  been  impanelled  and  until  another  grand  jury  has  been  im-  6 

panelled  in  their  stead.     In  counties  where  sittings  of  the  court  are  es-  7 

tablished  for  the  transaction  of  criminal  business,  they  shall  be  required  8 

to  attend  only  at  such  sittings.  9 

171  Mass.  459. 


Grand  jurors 
in  Suffolk. 
1844,  44,  §  3. 
G.  S.  171,  §2. 
1860,  143. 
P.  S.  213,  §  2. 
R.  L.  218,  §  2. 
1924,  311,  §  7. 


Section  2.     The  clerk  of  the  superior  court  for  criminal  business  in  1 

Suffolk  county  shall,  not  less  than  twenty-eight  days  before  each  sitting  2 

commencing  on  the  first  Mondays  of  January  and  July,  issue  writs  of  3 

\enire  facias  for  twenty-three  grand  jurors  to  serve  in  said  court,  twenty-  4 

two  of  whom  shall  be  drawn  and  returned  from  Boston,  and  one  from  5 

Chelsea,  Revere  or  Winthrop,  who  shall  serve  for  each  sitting  thereof  for  6 

six  months  and  until  another  grand  jury  has  been  impanelled  in  their  7 

stead.  8 


Special 
grand  jury. 
1922,  466. 


Section  2A.     The  clerk  of  the  courts  in  any  county,  or  in  Suffolk  the  1 

clerk  of  the  superior  court  for  criminal  business,  shall,  upon  written  re-  2 

cjuest  of  the  attorney  general  accompanied  by  a  certificate  that  public  3 

necessity'  requires  such  action,  signed  by  the  chief  justice  of  the  superior  4 

court,  issue  writs  of  venire  facias  for  twenty-three  grand  jurors  for  service  5 

as  a  special  grand  jury  to  hear,  consider  and  report  on  such  matters  as  the  6 

attorney  general  may  present.    Said  jurors  shall  serve  for  a  period  of  six  7 

months,  unless  sooner  discharged  by  the  attorney  general  or  by  the  said  8 

chief  justice,  and  shall  be  drawn,  summoned  and  returned  in  the  same  9 

manner,  and  shall  ha\'e  the  same  powers  and  receive  the  same  compensa-  10 

tion,  as  grand  jurors  summoned  for  service  under  sections  one  and  two,  11 

and  the  provisions  of  sections  four  to  fourteen,  so  far  as  apt,  shall  apply  to  12 

such  jurors.                                  '  13 


Cu.\P.   277.]  INDICTMENTS   AND   PROCEEDINGS  BEFORE   TRIAL.  3235 

1  Section  3.     Grand  jurors  shall  be  drawn,  summoned  and  returned  in  Jurors,  how 

2  the  same  manner  as  traverse  jurors;    and,  if  drawn  at  the  same  time  n^s^iio^'is. 

3  with  traverse  jurors,  the  number  of  persons  required  whose  names  are  p.  i' 213. 1  i'. 

4  first  drawn  shall  be  returned  as  grand  jurors,  and  those  whose  names  i^-^-^is,  §3. 

5  are  afterward  drawn  shall  be  returned  as  traverse  jurors. 

1  Section  4.     If  there  is  a  deficiency  of  grand  jurors,  writs  of  venire  Deficiency  in 

2  facias  may  be  issued  to  the  constables  of  such  towns  as  the  court  orders  f784, 7,"§T' 

3  to  return  forthwith  the  further  number  of  grand  jurors  recjuired. 

1807,  140,  §  7.  G.  S.  171,  §4.  R.  L.  218,  §4. 

R.  S.  136,  §  4.  P.  S.  213,  5  4.  119  Mass.  326. 

1  Section  5.     The  clerk  of  the  court  shall  prepare  an  alphabetical  list  impanelling 

2  of  the  names  of  all  persons  returned  as  grand  jurors,  and,  when  they  c.  l.  i67,  §  2. 

3  are  to  be  impanelled,  the  first  two  persons  named  thereon  shall  be  first  178474,  §  i. 

4  called,  and  the  following  oath  shall  be  administered  to  them:  55%  ^^' 

k.  S.'lSG,  §  5. 

You,  as  grand  jurors  of  this  inquest  for  the  body  of  this  county  of  ,  p.'  s.  213.'  §  5.' 

do  solemnly  swear  that  you  will  diligently  inquire,  and  true  presentment  make,  J\7\i^sf'  Igl' 
of  all  such  matters  and  things  as  shaU  be  given  you  in  charge;    the  common-  157  Mass!  sie! 
wealth's  counsel,  your  fellows'  and  your  own,  you  shall  keep  secret;   you  shall  ^^J  ^\^f^-  ^ 
present  no  man  for  envy,  hatred  or  malice,  neither  shall  you  leave  any  man  un- 
presented  for  love,  fear,  favor,  affection  or  hope  of  reward:  but  you  shall  present 
things  truly,  as  they  come  to  your  knowledge,  according  to  the  best  of  your  under- 
standing; so  help  you  God. 

5  The  other  jurors  shall  then  be  called  in  such  divisions  as  the  court  con- 

6  siders  proper,  and  the  following  oath  shall  be  administered  to  them: 

The  same  oath  which  your  fellows  have  taken  on  their  part,  you  and  each  of 
you  on  your  behalf  shall  well  and  truly  observe  and  keep;  so  help  you  God. 

1  Section  6.     If  a  person  who  is  returned  as  a  grand  juror  is  con-  Affirmation 

2  scientiously  scrupulous  of  taking  the  oath  prescribed,  he  may  affirm.  oath."  °^ 

1807,  140,  §  14.  G.  S.  171,  §  6.  R.  L.  218,  §  6. 

R.  S.  136,  I  6.  P.  S.  213,  §  6.  168  U.  S.  532. 

1  Section  7.     After  the  grand  jurors  have  been  impanelled  and  have  Foreman. 

2  received  their  charge  from  the  court,  they  shall  retire  with  the  officer  r.  s.'  ise!  §  7. ' 

3  appointed  to  attend  them,  and  shall  forthwith,  by  ballot,  elect  one  of  p.  Ill's'' §  7.' 

4  their  number  as  foreman  and  give  notice  thereof  to  the  court,  and  the  {Wiiii'J;  li^' 
.5  clerk  shall  record  the  same. 

1  Section  8.     The  foreman  so  elected  shall  be  foreman  for  the  whole  Foreman,  duty 

2  period  the  grand  jurors  are  required  to  serve,  but  in  his  absence  another  servicl;™  ° 

3  foreman  shall  be  elected  in  the  same  manner,  who  shall  perform  the  ^r^ma™''' 

4  duties  during  such  absence,  and,  in  case  of  the  death  of  the  foreman,  jf^l'JIe'li' 
.5  for  the  residue  of  their  period  of  service. 

G.  S.  171,  §  8.  P.  S.  213,  §  8.  R.  L.  218,  §  S. 

1  Section  9.    The  foreman  of  the  grand  jury  or  the  prosecuting  ofiicer  Administration 

2  before  them  may  administer  oaths  and  affirmations  to  witnesses  who  witnesses. 

3  appear  to  testify  before  the  jury,  and  the  foreman  shall  under  his  hand  nesse". "''' 

4  return  to  the  court  a  list  of  all  witnesses  sworn  before  the  grand  jury  r°s.' ile,'  1 9.°' 

5  during  the  sitting,  which  shall  be  filed  of  record  by  the  clerk. 

G.  S.  171,  §  9.  4  Gray,  1.  207  Mass.  259. 

P.  S.  213,  5  9.  163  Mass.  453.  238  Mass.  379. 

R.  L.  218,  §  9. 
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cierkand  SECTION  10.    The  grand  jury  may  appoint  one  of  their  number  to  1 

R.™s.  i36,  §  10.  be  their  clerk,  and  he  shall  keep  a  record  of  their  proceedings  and,  if  2 

p.'  s.'  213.'  §  w.  the  iury  so  direct,  shall  deliver  it  to  the  attorney  general  or  district  3 

R.  L.  218,  §  10.       ,.     ^       ^  A 

238  Mass.  379.   attorney.  * 


Re-summoning 
at  same  sitting. 


Section  11.     If  the  grand  jury  are  dismissed  before  the  court  is  1 

r°f  m"  Vu  adjourned  without  day,  they  may  be  summoned  to  attend  again  in  the  2 

p.' s.' 213,' §  11.'  same  sitting,  at  such  time  as  the  court  orders.  3 

R.  L.  218,  §  11. 


Disclosure  of  SECTION  12.  No  grand  juror  or  officer  of  the  court  shall  disclose 
found  for-  the  fact  that  an  indictment  has  been  found  against  any  person  not  in 
R.  sI'Tse,  §  12.  custody  or  under  recognizance,  otherwise  than  by  issuing  or  executing 
p.'  s.'  213,'  §  12.'  process  on  the  indictment. 

R.  L.  218,  §  12. 


Disclosure  of  SECTION  13.  No  grand  juror  shall  be  allowed  to  state  or  testify  in 
FoTbfdden^''  any  court  in  what  manner  he  or  any  other  member  of  the  jury  voted  on 
g:  s!  in]  §  is!  any  question  before  the  grand  jury,  or  what  opinion  was  expressed  by 
R.  L.  ill;  §  11  any  juror  relative  thereto.  In  charging  the  grand  jury,  the  court  shall 
remind  them  of  the  provisions  of  this  and  the  preceding  sections. 


M?toi^"  Section  14.     No  member  of  the  grand  jury  which  has  found  an  indict-     1 

traverse  juror,    j^ej^t  ^ha]}  gervc  upou  the  jury  for  the  trial  thereof.  2 

R.  S.  137,  §  2.  G.  S.  172,  §  2.  P.  S.  214,  §  4.  R.  L.  218,  §  14. 


INDICTMENTS   AND   COMPLAINTS. 

Discharge  of         SECTION  15.     The  grand  jurv  shall,  during  its  session,  make  daily  re- 

prisoner  not  ^  i  ••ipii         i.,  ■         i 

indicted.  turn  to  the  court  oi  all  cases  wherein  it  has  fanally  determined  not  to 

R.  s!  136,  §  14.  present  an  indictment  against  an  accused  person  held  in  custody  pend- 
G.  s.  171.  §  14.  .^^^  .^^  action,  and  such  person  shall  thereupon  forthwith  be  discharged 


p.  S.  213,  §  14^ 

19'20, 113.'  ^  ^^  by  order  of  the  court  unless  he  is  held  on  other  process.  "Whoever  is  held 
in  custody  on  a  charge  of  crime  shall  be  discharged  if  he  is  not  indicted 
before  the  end  of  the  second  sitting  of  the  court  at  which  he  is  held  to 
answer,  unless  the  court  finds  that  the  witnesses  for  the  prosecution  have  8 
been  enticed  or  kept  away,  or  are  detained  and  prevented  from  attend-  9 
ing  the  court  by  illness  or  accident,  and  except  as  provided  in  the  following  10 
section.  11 


Commitment 
if  not  in- 
dicted by 
reason  of 
insanity. 
1862,  223, 
P.  S.  213, 
1883,  148,  ,. 
1889,  90,  §  1. 
1895,  390,  §  4. 
R.  L.  218,  §  16. 
1909,  504,  I  98. 


,  §  17. 

§  15. 


Section  16.     If  the  grand  jury  does  not  indict  a  person  who  is  held  1 

in  custody  on  a  charge  of  crime  by  reason  of  his  insanity,  they  shall  so  2 

certify  to  the  court,  which,  if  satisfied  that  he  is  insane,  may  order  him  3 

committed  to  a  state  hospital,  except  the  Bridgewater  state  hospital,  4 

under  such  limitations  as  it  may  order;   or,  if  the  court  finds  that  he  has  5 

been  a  criminal  or  is  of  vicious  tendency,  it  may  order  him  committed  6 

to  the  Bridgewater  state  hospital,  and  if  he  is  charged  with  felony  his  7 

expenses  in  any  such  hospital  or  in  any  state  charitable  institution  to  8 

which  he  may  be  transferred  shall  be  paid  by  the  commonwealth.  9 


Contents  of           Section  17.     An  indictment  shall  contain  —  1 

inaictment.                                                                                                                          -pi                              pi  r» 

1899,409^            First,  The  caption,  which  shall  consist  of  the  name  of  the  common-  2 

R.  L.  2i8T'§  17.  wealth,  county  and  court  in  which  the  indictment  is  presented,  and  the  3 
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4  time  of  the  sitting  of  the  court.    One  caption  shall  be  sufficient,  although  is9  Mass.  12. 

-    ^L      •     J-    i  i  J-    •  iU  i  193  Mass.  464. 

0  the  indictment  contains  more  than  one  count.  213  Mass.  i3.i. 

6  Second,  A  plain  and  concise  description  of  the  act  which  constitutes  242  Mass!  itl; 

7  the  crime,  or  the  appropriate  legal  term  descriptive  of  such  act,  without  a  ^**  '^''^^-  ^^'■■ 

8  detailed  description  thereof.    The  words  used  in  a  statute  to  define  a 

9  crime,  or  other  words  conveying  the  same  meaning,  may  be  used. 

1  Section  18.     The  circumstances  of  the  act  may  be  stated  according  circumstances 

2  to  their  legal  effect,  without  a  full  description  thereof.  °  '  " "'''' 

1S99,  409,  §  13.  R.  L.  218,  §  18.  189  Mass.  12.  248  Mass.  511. 

1  Section  19.     If  the  name  of  an  accused  person  is  unknown  to  the  Name  of  de- 

2  grand  jury,  he  may  be  described  by  a  fictitious  name  or  by  any  other  i'899'?4d9,  §  8. 

3  practicable  description,  with  an  allegation  that  his  real  name  is  unknown.  isgSviils.'  12'^' 

4  An  indictment  of  the  defendant  by  a  fictitious  or  erroneous  name  shall  not  I59  ^ass!  453! 

5  be  ground  for  abatement;  but  if  at  any  subsequent  stage  of  the  proceed-  ^es  Mass.  25. 

6  ings  his  true  name  is  discovered,  it  shall  be  entered  on  the  record  and  may 

7  be  used  in  the  subsequent  proceedings,  with  a  reference  to  the  fact  that 

8  he  was  indicted  by  the  name  or  description  mentioned  in  the  indictment. 

1  Section  20.     The  time  and  place  of  the  commission  of  the  crime  need  p™|/'°'' 

2  not  be  alleged  unless  it  is  an  essential  element  thereof.    The  allegation  J*^^'  |°|'  1 1°- 

3  of  time  in  the  caption  shall,  unless  otherwise  stated,  be  considered  as  an  is?  Mass.'  12 

4  allegation  that  the  act  was  committed  before  the  finding  of  the  indict-  212  Mass!  253! 

5  ment,  after  it  became  a  crime,  and  within  the  period  of  limitations.    The  249  Mass!  5.55! 

6  name  of  the  county  and  court  in  the  caption  shall,  unless  otherwise  stated,  "^'  '^'''^^'  ^*^' 

7  be  considered  as  an  allegation  that  the  act  was  committed  within  the 

8  territorial  jurisdiction  of  the  court.     All  allegations  of  the  indictment 

9  shall,  unless  otherwise  stated,  be  considered  to  refer  to  the  same  time 
10  and  place. 

1  Section  21.     The  means  by  which  a  crime  is  committed  need  not  be  Means. 

2  alleged  in  the  indictment  unless  an  essential  element  of  the  crime. 

R.  L.  218,  §  21.  1S9  Mass.  12.  207  Mass.  259.  235  Mass.  449. 


1  Section  22.     If  an  allegation  relative  to  a  written  instrument  con-  Description  of 

2  sisting  wholly  or  in  part  of  writing,  print  or  figures  is  necessary,  it  may  ^e'nt^°  "'^  ™ 

3  describe  such  instrument  by  any  name  or  designation  by  which  it  is  r  ^l.  I"!'.  1 22! 

4  usually  known,  or  by  the  purport  thereof,  without  setting  out  a  copy  or  ||[  ^l^-  Hg 

5  facsimile  of  the  whole  or  of  any  part  thereof;   and  no  variance  between 

6  such  recital  or  description  and  the  instrument  produced  at  the  trial  shall 

7  be  material,  if  the  identity  of  the  instrument  is  evident  and  the  purport 

8  thereof  is  so  described  as  not  to  prejudice  the  defendant. 

1  Section  23.     If  an  allegation  relative  to  any  bullion,  money,  notes,  Description 

2  bank  notes,  checks,  drafts,  bills  of  exchange,  obligations  or  other  securities  iss'S^le.  §  2. 

3  for  money  of  any  country,  state,  county,  city,  town,  bank,  corporation,  5845!  215!  *  ^°' 

4  partnership  or  person  is  necessary,  it  may  describe  it  as  money,  without  Jf^|'  J^J;  |  % 

5  specifying  any  particulars  thereof;   and  such  descriptive  allegation  shall  J?^|'2af'§44 

6  be  sustained  by  proof  of  anv  amount  of  bullion,  monev,  notes  or  other  i899.  409.  §  le. 

7  securities  for  money  as  aforesaid,  although  the  particular  nature  thereof  100  Mass.'  1. 

8  shall  not  be  proved. 

lis  Mass.  443.  173  Mass.  541. 
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^alu'Tor  price'        Section  24.    The  value  or  price  of  property  need  not  be  stated,  unless  1 

1899. 409. 1 17.  an  essential  element  of  the  crime.  If  the  nature,  degree  or  punishment  2 
of  a  crime  depends  u])on  the  fact  that  the  property  exceeds  or  does  not  3 
exceed  a  certain  value,  it  may  be  described,  as  the  case  may  be,  of  more  4 
than  that  value,  or  of  not  more  than  that  value.  5 

?wneriwp°  °'        SECTION  25.     If  an  indictment  for  a  crime  involving  the  commission  1 

1899. 409. 1 18.  or  attempted  commission  of  an  injury  to  property  describes  the  property  2 
with  sufficient  certainty  in  other  respects  to  identify  the  act,  it  need  not  3 
allege  the  name  of  the  owner.  4 

^ubfic'"ia"e°'        SECTION  26.     If  oue  element  of  the  criminality  of  an  act  is  its  com-  1 

1899,  409.  1 19.  mission  in  a  pul)lic  place,  and  if  such  place  is  not  more  particularly  defined  2 

in  the  statute,  the  act  may  be  alleged  generallj'  to  have  been  committed  3 

"in  a  public  place".  4 


Section 


:/. 


In  an  indictment  for  the  larceny  of  an  animal,  or  for     1 


Description 
of  animal. 

1899. 409. 1 20.  ^^^y  other  crime  in  respect  thereof,  it  may  be  described  by  the  name  by  2 
which  it  is  commonly  known,  without  stating  its  age  or  sex  or  whether  3 
it  is  alive  or  dead.  4 


Description  of 
judicial  pro- 
ceedings. 
1899.  409, 
R.  L.  218,  § 


§  21, 


Section  28.  If  it  is  necessary  to  set  forth  the  judicial  proceedings  in 
any  case  then  or  formerly  pending  in  any  court,  civil  or  military,  or  any 
proceedings  before  a  justice  of  the  peace  or  any  other  magistrate,  only 
the  substance  of  said  proceedings  or  such  part  thereof  as  shall  constitute 
in  whole  or  in  part  the  crime  charged  need  be  alleged. 


General  intent.       SECTION  29.     An  allegation  that  the  defendant  committed  the  act  1 

R.  l'.  218,  §  29.  charged  shall  be  a  sufficient  allegation  that  he  was  criminallv  responsible  2 

188  Mass.  13.         .        %  '  o 

thereior.  o 


j^S^e  or 'de^"'  SECTION  30.     If  an  intent  to  injure  or  defraud  is  an  essential  element 

R^s^i27.  §  14.  of  a  crime,  an  intent  to  injure  or  defraud  may  be  alleged  generally,  with- 
ps'-w' w\^'  o"*  naming  the  person,  corporation  or  government  intended  to  be  injured 
1899. 409.  1 23.  or  defraudcd.  Proof  of  an  intent  to  injure  or  defraud  any  person  or  body 
12  Met.  440.    ■  corporate  shall  be  competent  to  support  the  allegation. 

100  Mass.  12.  231  Mass.  449. 


discrMims.  Section  31.     Different  means  or  different  intents  by  or  with  which     1 

1899.  409,  1 25.  ^  crime  may  be  committed  may  be  alleged  in  the  same  count  in  the    2 
243  Mass.'  472. '  alternative.  3 


Continuing 

offences. 


Section  32.     An  allegation  that  a  crime  was  committed  or  that  cer- 


2°!'  1 32'  tain  acts  were  done  during  a  certain  period  of  time  next  before  the  finding    2 


R.  L.  218,  §  32 


212  Mass.' 2.53.  ^f  ^|^p  indictmcnt  shall  be  a  sufficient  allegation  that  the  crime  alleged 
was  committed  or  that  the  acts  alleged  were  done  on  divers  days  and 
times  within  that  period. 


Unnecessary 
and  immaterial 
allegations. 
R.  S.  137.  §  14. 
1838,  181.  §  4. 
1846,  62;  95, 
115. 

1852,  37,  §  3. 
1858,  23. 


Section  33.  Presumptions  and  conclusions  of  law,  matters  of  which 
judicial  notice  is  taken  and  allegations  not  required  to  be  proved  need 
not  be  alleged.  An  indictment  shall  not  be  considered  defective  or 
insufficient  because  it  omits  to  allege  that  the  crime  was  committed,  or 
the  act  was  done  "traitorously",  "feloniously",  "burglariously",  "wil- 
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6  fully",  "maliciously",  "negligently",  "unlawfully"  or  otherwise  sim- g. s.  los.  § 2-. 

7  ilarly  to  describe  the  crime,  unless  such  description  is  an  element  of  the  §^9.^  ^'^'  ^^~' 


8  crime  charged,  or  because  it  omits  to  allege  that  the  crime  was  com-  Ra'^o.'lif' 

9  mitted  or  done  with  "force  and  arms",  or  "against  the  peace",  or  against  ijis^^/i'' ^^' 

10  the  form  of  the  statute  or  statutes,  or  against  a  by-law,  ordinance,  order,  i^sS'  ss.' 

11  rule  or  regulation  of  any  public  authority,  or  because  it  omits  to  state  or  6.  9.' 

12  misstates  the  title,  occupation,  estate  or  degree  of  the  defendant  or  of  iso  mIss.'  le. 
1.3  any  other  person  named  in  the  indictment,  or  of  the  name  of  the  county,  175  MaS:  sit 

14  city,  town  or  place  of  his  residence,  unless  such  omission  or  misstatement  'ill  MaSi  1%'. 

15  tends  to  the  prejudice  of  the  defendant,  or  by  reason  of  describing  a  fine  or 

16  forfeiture  as  enuring  to  the  use  of  the  commonwealth  instead  of  to  the 

17  use  of  the  county,  city  or  town,  or  by  reason  of  any  misstatement  as  to 

18  the  appropriation  of  any  fine  or  forfeiture,  or  by  reason  of  its  failure  to 

19  allege  or  recite  a  special  statute  or  a  by-law  or  ordinance  of  a  city  or 

20  town  or  order  of  the  mayor  and  aldermen  or  selectmen  or  rules  or  regu- 

21  lations  of  any  public  board  of  officers. 

1  Section  34.     An  indictment  shall  not  be  quashed  or  be  considered  '""'Jf"^' 

2  defective  or  insufficient  if  it  is  sufficient  to  enable  the  defendant  to  under-  isani  |o9.  §  ?■ 

3  stand  the  charge  and  to  prepare  his  defence;  nor  shall  it  be  considered  212  Mass.' 253.' 

4  defective  or  insufficient  for  lack  of  any  description  or  information  which  2"n  MassJgs. 

5  might  be  obtained  by  requiring  a  bill  of  particulars  under  section  forty.      tl  Mass!  449; 

243  Mass.  472.  248  Mass.  511.  257  Mass.  260.  258  Mass.  609. 

1  Section  3.5.     A  defendant  shall  not  be  acquitted  on  the  ground  of  J^^^f  "iso  §  i 

2  variance  between  the  allegations  and  proof  if  the  essential  elements  of  Jsnl  fig  \  4'' 

3  the  crime  are  correctly  stated,  unless  he  is  thereby  prejudiced  in  his  R.  l'.  218',  §  35. 

4  defence.    He  shall  not  be  acquitted  by  reason  of  an  immaterial  misnomer  98  Mass!  9. 

5  of  a  third  party,  an  immaterial  mistake  in  the  description  of  property  or  a"?.'^"^^'  ^'^' 

6  the  ownership  thereof,  failure  to  prove  unnecessary  allegations  in  the  \ll  HlH]  l^f, 

7  description  of  the  crime  or  any  other  immaterial  mistake  in  the  indict-  ^g^  j^J^^-  if- 

8  ment. 

211  Mass.  578.  254  Mass.  320.  258  Mass.  609. 

235  Mass.  449.  255  Mass.  510.  267  Mass.  591. 

238  Mass.  250.  257  Mass.  260.  269  Mass.  598. 
241  Mass.  131. 

1  Section  35A.     Upon  motion  of  the  district  attorney  or  prosecuting  Amendments 

2  officer,  the  court  may  order  the  complaint  or  indictment  amended  in  and"comXrnts. 

3  relation  to  allegations  or  particulars  as  to  which  the  defendant  would  296!^'  ^^^' 

4  not  be  prejudiced  in  his  defence. 

264  Mass.  378.  269  Mass.  598. 

1  Section  36.     The  word  "  oath  "  as  used  in  an  indictment  shall  include  Scope  of  word 

2  an  "affirmation".  ""■■"''"• 

1899,  409,  §  22.  R.  L.  218,  §  36. 

1  Section  37.    An  excuse,  exception  or  proviso  not  stated  in  the  enact-  Exceptions 

2  ing  clause  of  a  statute  creating  a  crime  or  stated  only  by  reference  to  is99,  409,  §  '26. 

3  other  provisions  of  the  statute  need  not  be  negatived  in  the  indictment  lis  liw  sol^' 

4  unless  necessary  for  a  complete  definition  of  the  crime.    If  any  statute  ^^  ^^'  *^*' 

5  shall  prescribe  a  form  of  indictment  in  which  an  excuse,  exception  or 

6  proviso  is  not  negatived,  it  shall  be  taken  that  it  is  not  necessary  to  a 

7  complete  definition  of  the  crime  that  they  should  be  negatived.     If  a 

8  statute  creating  a  crime  permits  an  act,  therein  declared  to  be  criminal,  to 
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be  performed  without  criminality  under  stated  conditions,  such  condi-    9 
tions  need  not  be  negatived.  10 

'^resumptions         SECTION  38.     In  a  prosecution  under  any  provision  of  sections  one  1 

and  proof  in      huudred  and  ninety-seven  to  two  hundred  and  thirteen,  inclusive,  of  2 

under  certain     chapter  uincty-four,  for  unlawfully  prescribing,  selling,  furnishing,  giving  3 

?hlpter  94.        away  or  delivering  a  narcotic  drug  in  violation  of  any  provision  of  said  4 

§f i(3,"i7.'         sections,  it  shall  be  sufficient  to  allege  that  the  defendant  did  unlawfully  5 

prescribe,  sell,  furnish,  give  away  or  deliver,  as  the  case  may  be,  the  6 

alleged  narcotic  drug,  without  any  further  allegations,  and  without  nam-  7 

ing  the  person  prescribed  for,  or  the  amount  or  quantity  of  tlie  drug,  or  8 

the  person  to  whom  such  sale,  furnishing,  giving  away  or  delivery  was  9 

made;  but  the  defendant  shall  be  entitled  to  a  bill  of  particulars  under  10 

section  forty.    In  such  a  prosecution,  a  defendant  relying  upon  a  prescrip-  11 

tion,  written  order,  registration,  appointment  or  authority  as  a  defence  12 

or  justification  shall  prove  the  same,  and  until  he  has  proved  it  the  pre-  13 

sumption  shall  be  that  he  is  not  so  justified  or  authorized.  14 


7 


Meaning  of  SECTION  39.    The  words  uscd  in  an  indictment  may,  except  as  other-     1 

cprtSiiD  words  *  4. 

and  phrases,      -wise  providcd  in  this  section,  be  construed  according  to  their  usual 

1899,  409,  §  12.  I    ,.  .  ,  1       .    -n  ,     ■  ]  J       1  Q 

R.  L.  218,  §  38.  acceptation  in  common  language ;    but  it  certain  words  and  phrases  are  6 

187  Mass!  si?;  defined  by  law,  they  shall  be  used  according  to  their  legal  meaning.  4 

202  Mass.  121,       rpj^^  following  words,  when  used  in  an  indictment,  shall  be  sufficient  to  5 

224  Mass  42^'    convey  the  meaning  herein  attached  to  them:  6 

231  Mass!  449.       Adultery.  —  Sexual  intercourse  by  a  married  man  with  a  woman  not  7 

238  Massl  379^   his  wifc,  bv  an  unmarried  man  with  a  married  woman,  by  a  married  8 

252  Mass.  116.  .,',  ^  i  i        l         i  O 

255  Mass.  506.   woiuau  With  SL  man  not  her  husband.  w 

Affray.  —  Fighting  together  of  two  or  more  persons  in  a  public  place  10 
to  the  terror  of  the  persons  lawfully  there.  11 

False  Pretences.  —  False  representations  made  by  word  or  act  of  such  12 
a  character,  or  made  under  such  circumstances  and  in  such  a  way,  with  13 
the  intention  of  influencing  the  action  of  another,  as  to  be  punishable.       14 

Forgery.  —  The  false  making,  altering,  forging  or  counterfeiting  of  any  15 
instrument  described  in  section  one  of  chapter  two  hundred  and  sixty-  16 
seven,  or  any  instrument  which,  if  genuine,  would  be  a  foundation  for  17 
or  release  of  liability  of  the  apparent  maker.  18 

Fornication. — Sexual  intercourse  between  a  man  and  an  unmarried  19 

woman.  20 

230  Mass.  567.       Minder.  —  The  killing  of  a  human  being,  with  malice  aforethought.       21 

Rape.  —  The  unlawful  forcible  carnal  knowledge  by  a  man  of  a  woman  22 
against  her  will  or  without  her  consent;  or  the  carnal  knowledge  by  a  23 
man  of  a  female  child  under  the  statutory  age  of  consent.  24 

Robbery.  —  The  taking  and  carrying  away  of  personal  property  of  25 
another  from  his  person  and  against  his  will,  by  force  and  violence,  or  by  26 
assault  and  putting  in  fear,  with  intent  to  steal.  _       27 

Stealing.  Larceny.  —  The  criminal  taking,  obtaining  or  converting  28 
of  personal  property,  with  intent  to  defraud  or  deprive  the  owner  per-  29 
manently  of  the  use  of  it;  including  all  forms  of  larceny,  criminal  embez-  30 
zlement  and  obtaining  by  criminal  false  pretences.  31 

douiars"""  Section  40.    The  court  may,  upon  arraignment  of  the  defendant,  or  1 

1899'  4M  ^  ^'    ^t  any  later  stage  of  the  proceedings,  order  the  prosecution  to  file  a  state-  2 

K  10, 13,'  14,     ment  of  such  particulars  as  may  be  necessary  to  give  the  defendant  and  3 

r.'l.  '218;  §  39.  the  court  reasonable  knowledge  of  the  nature  and  grounds  of  the  crime  4 
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5  chargeci,  and  if  it  has  final  jurisdiction  of  the  crime,  shall  so  order  at  the  i84  Mass.  320. 

6  request  of  the  defendant  if  the  charge  would  not  be  otherwise  fully,  is9  mIZ'.  12?' 

7  plainly,  substantially  and  formally  set  out.    If  there  is  a  material  variance  {99  Mass!  sss! 

8  between  the  evidence  and  the  bill  of  particulars,  the  court  may  order  the  ^^f  ^l^-  HI' 

9  bill  of  particulars  to  be  amended,  and  may  postpone  the  trial,  which  may  ^72 

10  be  before  the  same  or  another  jury,  as  the  court  may  order.    If,  to  prepare  218  Mass!  507! 

11  for  his  defence,  the  defendant  desires  information  as  to  the  time  and  place  231  Mass!  449. 

12  of  the  alleged  crime  or  the  means  by  which  it  is  alleged  to  have  been  com-  2*2  Mass!  532! 

13  mitted,  or  more  specific  information  as  to  the  exact  nature  of  the  property  Its  Mass!  sii! 

14  described  as  money,  or,  if  indicted  for  larceny,  as  to  the  crime  which  he  ?||  ^j^^- 1^- 

15  is  alleged  to  have  committed,  he  may  apply  for  a  bill  of  particulars  as  266  Mass!  391! 

t  r>       p  •  ^  ^-xx,/  r  269  Mass.  598. 

lb  aforesaid. 

1  Section  41.     In  an  indictment  for  criminal  dealing  with  personal  indictment  for 

2  property  with  intent  to  steal,  an  allegation  that  the  defendant  stole  said  im  469,  §  24. 

3  property  shall  be  sufficient;    and  such  indictment  may  be  supported  by  iss  m1ss!46i.' 

4  proof  that  the  defendant  committed  larceny  of  the  property,  or  embezzled  22!  Mass!  504! 

5  it,  or  obtained  it  by  false  pretences. 

265  Mass.  45. 

1  Section  42.     In  prosecutions  for  buying,  receiving  or  aiding  in  the  indictment  for 

2  concealment  of  stolen  property  known  to  have  been  stolen,  it  shall  not  p^p^ty. '"°'''" 

3  be  necessary  to  allege  or  prove  that  the  person  who  stole  the  property  has  ^%'  }||'  l^^- 

4  been  convicted. 

G.  S.  161.  §  45.  R.  L.  218,  §  41.  260  Mass.  233. 

P.  S.  203,  §  SO.  3  Mass.  126. 

1  Section  43.    In  an  indictment  for  perjury  alleged  to  have  been  com-  indictment 

2  mitted  in  a  criminal  case  an  allegation  of  the  substance  of  the  crime  shall  i86o,''i8'6,^§  i. 

3  be  sufficient;   if  alleged  to  have  been  committed  in  a  civil  case,  an  allega-  r.  L.lis,^^. 

4  tion  of  the  nature  of  the  controversy  in  general  terms  shall  be  sufficient.  6-Gmv'''274^' 

5  In  both  cases,  the  court  or  magistrate  before  whom  the  oath  or  affirmation  5„^"^°'  ^^^j,, 

6  was  taken  shall  be  alleged,  but  no  part  of  the  proceeding  in  which,  or  the  i07  Mass!  227! 

7  commission  or  authority  of  the  court  or  person  before  whom,  the  perjury  122  mHI'.  449! 

8  was  committed  need  be  alleged. 

152  Mass.  498.  164  Mass.  398.  166  Mass.  174. 

1  Section  44.     If,  in  an  indictment  for  subornation  of  perjury  or  for  indictment  for 

2  attempting  to  incite  or  procure  another  person  to  commit  perjury,  it  is  p'i^fur"^"°°  °' 

3  alleged  that  perjury  has  been  committed,  an  allegation  of  the  perjury  as  p^'j?.' aal,' ||.' 

4  provided  in  the  preceding  section  and  an  allegation  that  the  defendant  ^52^m|^ss'  49!^' 

5  wilfully  incited  or  procured  said  person  to  commit  said  perjury  shall  be  iss  Mass!  224! 

6  sufficient.    If  it  is  not  alleged  that  such  perjury  has  been  committed,  an 

7  allegation  of  the  substance  of  the  crime  with  which  the  defendant  is 

8  charged  shall  be  sufficient,  without  allegations  as  to  matters  or  things 

9  which  by  the  preceding  section  are  declared  to  be  unnecessary. 

1  Section  4.5.     In  an  indictment  under  section  thirty-five  of  chapter  indictment 

2  two  hundred  and  seventy-two,  an  allegation  that  the"  defendant  com-  and"lascY^"ous 

3  mitted  an  unnatural  and  lascivious  act  with  the  person  named  or  referred  Ysij,  436,  §  2. 

4  to  in  the  indictment  shall  be  sufficient. 

R.  L.  218,  §  44.  160  Mass.  536. 

1      Section  46.     Two  or  more  counts  describing  different  crimes  depend-  Different 

2,1  ft       ,  ,  .  -,  ,.         1      .         ,  counts  for 

ing  upon  the  same  tacts  or  transactions  may  be  set  forth  in  the  same  different 
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offences  in 
same  indict- 
zzient. 


indictment  if  it  contains  an  averment  that  the  different  counts  therein     3 
are  different  descriptions  of  the  same  acts.  4 


1861,  181. 
P.  S.  213,  §  18. 
R.  L.  218,  §  45. 
12  Allen,  451. 


102  Mass.  487. 

127  Mass.  15. 

128  Mass.  46. 
132  Mass.  263. 


134  Mass.  201. 
150  Mass.  394. 
152  Mass.  276, 
283. 


159  Mass.  56. 
181  Mass.  184. 
243  Mass.  472. 


Arraignment. 
1820.  14,  §  8. 
1832,  130,  §  6. 
R.  S.  81, 
5§  15,  16. 
G.  S.  112, 
§§  8,  9,  20. 
P.  S.  1.50,  §  19. 
1891,  379.  §  4. 
1893,  365. 
R.  L.  157,  §  10. 
5  Cush.  386. 
9  Allen,  585. 


PROCEEDINGS   UPON  ARRAIGNMENT   IN  CAPITAL   CASES. 

Section  47.     If  a  prisoner,  under  indictment  for  a  capital  crime,  1 

pleads  guilty,  upon  being  arraigned,  the  court  shall  award  sentence  2 

against  him;    if  he  does  not  plead  guilty,  the  court  may  assign  him  3 

counsel  and  take  all  other  measures  preparatory  to  a  trial,  which  shall,  4 

subject  to  section  seventy-two,  be  held  as  soon  after  the  finding  of  the  5 

indictment  as  the  other  official  duties  of  the  justices  will  admit  and  the  6 

circumstances  of  the  case  require.  7 

12  Allen,  155,  104  Mass.  537. 


Assignment 
of  counsel 
in  capital 
case  in  dis- 
trict court. 
1911,  432,  §  1. 


Section  48.  If  a  defendant  in  a  capital  case  does  not  plead  guilty 
upon  being  arraigned  before  a  district  court  or  trial  justice,  the  superior 
court  may  assign  him  counsel  upon  his  petition,  and  upon  certification 
to  the  superior  court  of  the  record  of  the  arraignment  and  plea  by  the 
clerk  of  the  district  court,  or  by  the  trial  justice  before  whom  the  ar- 
raignment was  held.  The  case  shall  thereupon  be  continued  until  the 
assignment  of  counsel  has  been  made,  and  certification  thereof  received 
by  the  clerk  of  the  district  court  or  by  the  trial  justice. 


t?coun"lf' °°        Section  49.     The  superior  court  may  allow  reasonable  compensation 
1911, 432,  §  2.    for  the  services  of  counsel  in  the  district  court  assigned  to  defend  the 
prisoner,  if  he  is  otherwise  unable  to  procure  counsel,  and  such  com- 
pensation shall  be  paid  by  the  county  where  the  indictment  is  found. 


DukM™n°d*^'°       Section  50.     An  indictment  for  a  capital  crime  found  in  Dukes  or  1 

Nantucket        Nautuckct  county  shall  be  tried  in  Bristol  county;    and  the  court  for  2 

1832, 130,  §  6.    that  purpose  shall  be  convened  and  held,  and  all  proceedings  relative  3 

G.  s.  112,  §  24.  thereto  conducted,  as  though  the  indictment  had  been  originally  found  4 

p.  s.' 150.' 1 24.  in  Bristol  county.    The  court  may  in  such  case,  from  time  to  time  while  5 

R.^L.  is?',  1 11.  the  indictment  is  pending,  make  orders  relative  to  the  place  of  confine-  6 

ment  of  the  prisoner,  and  the  expense  of  his  keeping  shall  in  all  cases  7 

be  paid  by  the  county  where  the  indictment  is  found.  8 


Change  of 

venue. 

1871,  240,  §  1. 

P.  S.  1.50,  §  26. 

1891,  379,  §  6. 

R.  L.  157,  §  12. 


Section  51.  Upon  petition  of  a  person  indicted  for  a  capital  crime, 
the  court  may,  if  in  its  opinion  an  impartial  trial  cannot  be  had  in  the 
county  where  the  case  is  pending,  order  a  change  of  \'enue  to  any  county 
adjoining  the  county  where  the  indictment  was  found;  and  on  such 
order,  the  court  shall  have  jurisdiction  in  the  county  to  which  such 
change  may  be  made.  All  other  proceedings  in  such  case  shall  be  the 
same,  as  nearly  as  may  be,  as  if  the  indictment  had  been  originally 
entered  in  such  adjoining  county. 


Transmission 
of  papers. 
1871,  240,  §  2. 
P.  S.  150,  §  27. 
1891,  379,  §  7. 
R.  L.  157,  §  13. 


Section  52.  The  clerk  of  the  courts  in  the  county  where  the  in- 
dictment is  pending,  or,  if  pending  in  Suffolk  county,  the  clerk  of  the 
superior  court  for  criminal  business,  shall  forthwith,  upon  the  entry  of 
such  order  upon  the  docket,  transmit  the  original  indictment,  with  the 
papers  in  the  case  and  a  duly  certified  copy  of  said  order,  to  the  clerk 
of  the  courts  for  the  county  to  which  the  venue  has  been  changed,  or. 
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7  if  the  last  named  county  is  Suffolk  county,  to  the  clerk  of  the  superior 

8  court  for  criminal  business;    and  the  clerk,  upon  receiving;  the  indict- 

9  ment  so  transmitted,  shall  make  immediate  entry  of  the  case  upon  the 
10  docket  of  the  superior  court  for  such  county. 

1  Section  53.    After  the  venue  has  been  changed  under  the  two  pre-  District  at- 

2  ceding  sections,  the  district  attorney  for  the  county  where  the  indict-  TOnd?ct°ase 

3  ment  was  found  shall  have  the  same  authority  and  duty  in  the  case  as  i8n,'24o,T3. 

4  if  the  venue  had  not  been  changed. 

p.  S.  150,  §28.  1891,379.5  8.  R.  L.  157,  §  14. 

1  Section  ,54.     If  a  change  of  venue  is  ordered,  the  sheriff  having  custody  of 

2  custody  of  the  prisoner  shall  forthwith  deliver  him  to  the  sheriff'  of  the  i8'7™240.  5  4. 

3  county  to  which  the  venue  has  been  changed,  who  shall  receive  and  f89\,'379,V9.' 

4  safely  keep  him  as  if  the  indictment  had  been  found  in  such  county. 

R.  L.  157.  §  15. 

1  Section  55.     A  justice  of  the  court,  sitting  at  the  trial  or  other  Compensation 

2  proceedings  upon   an   indictment  for  murder,   may  allow   reasonable  prisoned'  °' 

3  compensation  for  the  services  of  counsel  assigned  to  defend  the  pris-  }f ®l'.  157, 1 1'e. 

4  oner  if  he  is  otherwise  unable  to  procure  counsel,  and  such  compensa- 

5  tion  shall  be  paid  by  the  county  where  the  indictment  is  found. 

1  Section  56.     The  reasonable  expenses  incurred  and  paid  by  counsel  ^J'J'ns'efof"^ 

2  assigned  by  the  court  for  the  defence  of  a  person  indicted  for  murder,  Jg^^3"|g4  <  j 

3  who  is  otherwise  unable  to  procure  counsel,  shall  be  paid  by  the  county  R-  l.  157,  §  17. 

4  where  the  indictment  is  found  after  approval  by  a  justice  sitting  at  the 

5  trial  or  other  proceedings  of  the  case. 

VENUE   OF   specific   CRIMES. 

1  Section  57.     A  crime  committed  on  or  within  one  hundred  rods  of  Cnmenear 

,        ,  .  1  11  1  1  1  boundary  line. 

2  the  boundary  hne  or  two  counties  may  be  alleged  to  have  been  com-  1794. 3i,  §  1. 

3  mitted,  and  may  be  prosecuted  and  punished,  in  either  county;    and  g' s^  iVi' §  iV. 

4  if  committed  on  or  within  fifty  rods  of  the  boundary  line  of  two  judicial  p.  s.'i54.'§  50; 

5  districts,  it  may  be  alleged  to  have  been  committed,  and  may  be  prose-  1885.V22. 

6  cuted  and  punished,  in  either  district.     A  crime  committed  upon  the  \lll[  H^-  ^  ^*- 

7  sea  within  one  league  of  the  shore  may  be  prosecuted  and  punished  in  ^^lien'lbl  *^' 

8  an  adjacent  county. 

lis  Mass.  1.  167  Mass.  173.  216  Mass.  314. 

1  Section  57A.     A  defendant  shall  not  be  discharged  for  want  of  juris-  venue  in  cer- 

2  diction  if  the  evidence  discloses  that  the  crime  with  which  he  is  charged  cases."" 

3  was  actually  committed  without  the  county  or  the  territorial  jurisdiction  '®^^'  ^*°' 

4  of  the  court  in  which  he  is  being  tried ;  provided,  that  the  attorney  general 

5  or  the  district  attorney  petitions  to  the  court  before  proceeding  with  the 

6  trial  for  leave  to  proceed,  stating  that  he  is  in  doubt  from  the  state  of  the 

7  evidence  then  in  his  possession  as  to  whether  or  not  the  crime  was  com- 

8  mitted  within  the  county  or  the  territorial  jurisdiction  of  the  court,  and 

9  the  court  after  hearing  said  petition  orders  the  trial  to  proceed. 

1  Section  58.     Larceny,   whether  at  common  law  or  as  defined  by  venueof 

2  section  thirty  of  chapter  two  hundred  and  sixty-six,  may  be  prosecuted  ists.^ios. 

3  and  punished  in  any  county  where  the  defendant  had  possession  of  the  r,  i'lis.  1 4?; 

4  property  alleged  to  have  been  stolen. 

165  Mass.  526.  188  Mass.  308.  210  Mass.  443. 
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Venue  of  in- 
dictment for 
obtaining 
money  by  false 
pretences. 
1863,  248,  §  1. 
P,  S.  213.  §21. 
R.  L.  218,  §  48. 
188  Mass.  308. 


Section  59.  The  crime  of  obtaining  money  or  a  personal  chattel  by 
a  false  pretence,  and  the  crime  described  in  section  thirty-one  of  chapter 
two  hundred  and  sixty-six,  may  be  alleged  to  have  been  committed,  and 
may  be  prosecuted  and  punished,  in  any  county  where  the  false  pretence 
was  made,  written  or  used,  or  in  or  through  which  any  of  the  property 
obtained  was  carried,  sent,  transported  or  received  by  the  defendant. 


Venue  of  in- 
dictment if 
injury  is  in 
one  county 
and  death  in 
another. 
1795,  45,  §  1. 


Section  60.     If  a  mortal  wound  is  given,  or  if  other  violence  or  injury  1 

is  inflicted,  or  if  poison  is  administered,  in  one  county,  by  means  whereof  2 

death  ensues  in  another  county,  the  homicide  may  be  prosecuted  and  3 

punished  in  either  county.  4 


R.  S.  133,  §  8. 
G.  S.  171,  §  18. 
P.  S.  213,  §  22. 


R.  L.  218,  §  49. 
2  Pick.  549. 


118  Mass.  1. 
216  Mass.  314. 


Venue  of 
indictment  for 
crime  com- 
mitted at  sea, 

1795,  45.  §  2. 
R.  S.  133,  §  9. 
G.  S.  171,  §  19. 
P.  S.  213,  §  23. 


Section  61.     If  a  mortal  wound  is  given,  or  if  other  violence  or  injury  1 

is  inflicted,  or  if  poison  is  administered,  on  the  high  seas  or  on  land  either  2 

within  or  without  the  commonwealth,  by  means  whereof  death  ensues  in  .3 

any  county  thereof,  the  homicide  may  be  prosecuted  and  punished  in  the  4 

county  where  the  death  happens.  5 

R.  L.  218,  §  60.  101  Mass.  1.  123  Mass.  430. 


dictmentir  Section62.     If  a  mortal  wouud  is  glvcu,  or  if  Other  violcnce  or  injury  1 

co^onweaith^  '^  iuflictcd,  or  if  poisou  is  administered,  in  any  county  of  the  common-  2 

oStskfe''"'         wealth,  by  means  whereof  death  ensues  without  the  commonwealth,  the  3 

P  s.  213  §  24.  homicide  may  be  prosecuted  and  punished  in  the  county  where  the  act  4 

K.  L.  218,  9  51.  .  ,  _ 

was  committed.  5 


LIMITATION   of   criminal  PROSECUTIONS. 

Section  63.  An  indictment'  for  murder  may  be  found  at  any  time 
after  the  death  of  the  person  alleged  to  have  been  murdered.  An  indict- 
ment for  any  other  crime  shall  be  found  and  filed  within  six  years  after 


Limitation  of 
criminal 
prosecutions. 
R.  .S.  136,  §  16. 
G.  S.  171,  §  20. 

R.  'l."218,  §  52.  the  crime  has  been  committed ;  but  any  period  during  which  the  defend- 
ant is  not  usually  and  publicly  resident  within  the  commonwealth  shall 


be  excluded  in  determining  the  time  limited. 


ncw'!ndi°ctment      SECTION  64.     If  au  iudictmcnt,  duly  found  and  returned  within  the  1 

rfSim  aft°e7°"    time  limited  by  law  against  a  corporation  to  recover  a  pecuniary  penalty,  2 

abatement  of     is  abated  or  otherwise  avoided  or  defeated  by  reason  of  any  matter  of  3 

1867. 164. '     ■  form,  or  if  after  a  verdict  against  such  corporation  judgment  is  arrested,  4 

R.  L."2i8.  §"53.  or  if  a  judgment  against  such  corporation  is  reversed  on  writ  of  error,  a  5 

new  indictment  for  the  same  cause  may  be  found  and  filed  within  one  6 

vear  after  the  abatement  of  the  former  indictment  or  the  reversal  of  the  7 


judgment  as  aforesaid. 


Prisoner  to  be 
served  with 
copy  of  indict- 
ment, etc. 
1832,  130.  §  6. 
R.  S.  136. 
§§  18,  19. 
G.  S.  171,   §  22, 
1869,  433.  §  1. 
1878.  151,  §  2. 
P.  S.  213.  §28. 
1891,  379,  §  11. 


ARREST,  ARRAIGNMENT  AND  OTHER  PROCEEDINGS. 

Section  65.  After  the  finding  of  an  indictment  for  murder,  the  defend- 
ant, if  in  custody,  shall  forthwith  be  served  by  the  sheriff  or  his  deputy 
with  a  copy  thereof  and  with  an  order  of  the  court  notifying  him  that  the 
indictment  will  be  entered  forthwith  upon  the  docket  of  the  superior  court 
for  the  county  where  found,  or,  if  found  in  Dukes  or  Nantucket  county, 
that  it  will  be  entered  forthwith  upon  the  docket  of  the  superior  court 
for  Bristol  county. 

R.  L.  21s,  §  54.  5  Cush.  386. 
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1  Section  66.     A  prisoner  indicted  for  a  crime  punishable  with  death  Prisoner  to 

2  or  imprisonment  for  life,  upon  demand  by  him  or  his  counsel  upon  the  fuTori'and' 

3  clerk,  shall  ha\-e  a  list  of  the  jurors  who  have  been  returned  and  process  wUnelLs""^ 

4  to  summon  witnesses  who  are  necessary  to  his  defence,  at  the  expense  of  §  I  }f f  1 1^- 

5  the  commonwealth. 

p.  S.  213,  §  31.  13  Mass.  501.  255  Mass.  369. 

R.  L.  21S,  §  55.  104  Mass.  537. 

1  Section  67.     Whoever,  havinsj  been  indicted  for  felony,  is  under  re-  other  prisoners 

2  cognizance  or  in  custody  to  answer  therefor  shall  be  entitled  to  a  copy  of  indict menT^ 

3  of  the  indictment  and  of  all  endorsements  thereon  without  charge.  ^'  ^  ^^®'  ^  ^*' 

G.  S.  171,  §  25.  P.  S.  213,  §  32.  R.  L.  21S,  §  5G. 

1  Section  6S.     The  attorney  general  and  district  attorneys  may  issue  Prosecuting 

2  subpoenas  under  their  hands  for  witnesses  to  appear  and  testify  on  behalf  ?s?ue  sub-''^ 

3  of  the  commonwealth,  and  such  subpoenas  shall  have  the  same  force,  and  R^s^^ise.  §  25. 

4  be  obeyed  in  the  same  manner,  and  under  the  same  penalties,  in  case  of  %S}I}-}S^- 

0  default,  as  11  issued  by  the  clerk  ot  tlie  court. 

R.  L.  218,  §  57. 

1  Section  69.     Witnesses  summoned  in  behalf  of  the  commonwealth  witnesses  for 

2  shall  attend  without  the  pa,\-ment  of  fees,  and  shall  be  punishable  for  tS"at'?e°nd""''"*' 

3  non-attendance;    but  if  the  court  finds  that  they  are  unable  to  defray  R!'s°'i36?t'26. 

4  their  expenses,  it  shall  order  their  fees  which  have  accrued  to  be  paid,  G^^|'f|i  527 

5  and  may  make  such  further  order  for  the  payment  of  their  fees  as  may  be  P-  «;  213:  §  34. 

6  considered  reasonable.     The  court  may  at  each  sitting  pass  a  general 

7  order  for  the  payment  of  the  fees  of  such  witnesses. 

1  Section  70.     A  justice  of  a  court  of  record  may  at  any  time  order  a  witness  to 

2  witness  for  the  commonwealth  in  a  criminal  case  or  in  a  case  under  sec-  wh?n!""' 

3  tions  fifty-two  to  sixty-four,  inclusive,  of  chapter  one  hundred  and  nine-  JI7I;  ju. 

4  teen,  pending  in  such  court  to  recognize,  with  or  without  sureties,  to  g- 1;  |\|  \^^g 

5  appear  and  testify  at  the  next  or  any  succeeding  sitting  of  said  court, 

6  and  may  issue  a  warrant  to  bring  such  witness  before  him  to  recognize  as 

7  aforesaid:   but  a  witness  unable  to  procure  sureties  shall  not  on  that  ac- 

8  count  be  committed  to  jail  except  in  cases  of  felony. 

1       Section  70A.     Except  as  otherwise  provided  bv  law,  a  nolle  prosequi  ^",!'^  °^  *    - 

t^.jl  T*  •,..'  nolle  prosequi 

z  entered  by  a  district  attorney  or  assistant  district  attorney  in  a  criminal  regulated. 

3  case  shall  be  accompanied  by  a  written  statement,  signed  by  the  district 

4  attorney  or  assistant  district  attorney  making  such  entry,  setting  forth 

5  the  reasons  for  such  disposition.    Said  statement  shall  be  filed  with  the 

6  pleadings. 

1  Section  70B.     Except  as  otherwise  provided  by  law,  a  criminal  case  Placing  cases 

2  shall  not  be  placed  on  file,  on  motion  of  a  district  attorney  or  assistant  ?e"gSated. 

3  district  attorney,  unless  such  motion  is  accompanied  by  a  written  state-  ^^'^^-  *^^- 

4  ment  of  the  reasons  for  such  disposition,  signed  by  the  district  attorney 

5  or  assistant  district  attorney,  which  shall  be  filed  with  the  pleadings,  and 

6  also  accompanied  by  a  statement  of  any  previous  criminal  record  of  the 

7  accused. 

1  Section  71.     If  a  defendant  upon  arraignment  refuses  to  plead  or  Arraignment. 

2  does  not  confess  the  indictment  to  be  true,  the  court  shall  order  a  plea  of  mmel'"^ 
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not  guilty  to  be  entered,  and  shall  thereupon  proceed  as  if  he  had  pleaded     3 
not  guilty.    It  shall  not  be  necessary  in  anv  case  to  ask  a  prisoner  how    4 

5 


1795.  45.  §  3. 
R.  S.  136. 
§§  28.  29. 

p:l.2Y3./3f  he  will  be  tried 

R.  L.  218,  §  60 
10  Met.  222. 


13  Allen.  563. 
125  Mass.  397. 


155  Mass.  296. 
254  Mass.  556. 


Section  72.     Whoever  is  held  in  custody  upon  an  indictment  shall, 


Limit  of  time 
of  trial. 

R  *s'  I'le  \  M    '^^  he  requires  it,  either  be  tried  at  the  sitting  of  the  court  next  after  the 
G|i7i!  §30.  expiration  of  six  months  from  the  time  when  he  was  imprisoned  or  be 
R.  L.  218,  §  61.  bailed  upon  his  own  recognizance,  unless  the  court  finds  that  the  wit- 
nesses on  behalf  of  the  government  have  been  enticed  or  kept  away  or 
have  been  detained  and  prevented  from  attending  the  court  by  illness  or 
inevitable  accident. 


Compensation 
of  persons 
discharged  in 
certain  cases. 
1911,  577. 


Section  73.     Any  person  in  the  commonwealth  kept  in  confinement  1 

awaiting  trial  for  more  than  six  months  after  having  been  indicted,  and  2 

finally  acquitted  or  discharged  without  trial,  if  the  delay  in  trial  was  not  3 

at  his  request  or  with  his  consent,  or  at  the  request  or  with  the  consent  4 

of  his  attorney  of  record,  may  receive  compensation  for  the  period  of  his  5 

confinement  after  the  lapse  of  said  six  months  and  until  his  acquittal  or  6 

discharge;   provided,  that  the  payment  of  compensation  is  approved  by  7 

the  justice  who  presided  at  the  trial,  or  in  case  of  a  discharge  without  trial,  8 

by  a  justice  of  the  superior  court  sitting  at  a  session  for  criminal  business  9 

in  and  for  the  county  where  the  indictment  was  found.    Such  compen-  10 

sation  shall  be  paid  by  the  county  where  the  indictment  was  found  and  11 

shall  be  equivalent  to  the  amount  which  the  indicted  person  earned  or  12 

received  from  his  regular  employment  for  any  period  of  equal  length  13 

during  the  two  years  immediately  preceding  his  confinement;   and  if  he  14 

had  no  employment,  the  compensation  shall  be  such  reasonable  sum  as  15 

shall  be  determined  by  the  justice  who  presided  at  the  trial,  or,  in  case  of  16 

a  discharge  without  trial,  by  a  justice  of  the  superior  court  sitting  at  a  17 

session  for  criminal  business  in  and  for  the  county  where  the  indictment  18 

was  found.     The  justice,  upon  application  by  the  person  acquitted  or  19 

discharged,  shall  give  a  hearing  at  which  such  person  or  his  representa-  20 

tive  may  be  present,  if  he  so  desires,  and  the  district  attorney  or  other  21 

officer  representing  the  commonwealth  or  the  county  may  also  be  present,  22 

and  the  person  acquitted  or  discharged  and  the  commonwealth  or  county  23 

may  oft'er  testimony  as  in  any  civil  case.    The  decision  of  the  justice  24 

shall  be  final.  25 


M  pieffn""  Section  74.     The  court  may  refuse  to  receive  a  plea  in  abatement  or     1 

R  "s™i36''§  31  other  dilatory  plea  to  an  indictment  until  its  truth  has  been  proved  by     2 


G.  s.  171,  §  31.  affidavit  or  other  evidence. 


p.  S.  213.  §  39. 


R.  L.  218,  §  62. 


1^,°™°'  Section  75.     In  a  plea  of  autrefois  acquit  or  autrefois  convict,  an 

plea  or  former  '  ^    .  i  •    i       i      ii   i_ 

acquittal.  e_tc.  allegation  that,  at  a  certain  sitting  of  a  certain  court,  which  shall  be  set 
p.  s.' 213,' §  40.  forth,  the  defendant  was  lawfully  acquitted  or  convicted,  as  the  case 
s^AHen.^sJ.''^'  mav  be,  of  the  same  crime  with  which  he  is  again  charged  shall  be 

113  Mass.  200.     sufficient. 


Section  76.     If  an  issue  of  fact  is  joined  upon  an  indictment,  the     1 


Commission 
to  examine 

R.^s^\^36.  §32.  court  may,  upon  application  of  the  defendant,  grant  a  commission  to     2 
G.  s.  171.  §  32.  examine  anv  material  witnesses  residing  out  of  the  commonwealth,  in    3 
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4  the  same  manner  as  in  civil  causes;  and  the  prosecuting  officer  may  join  p.  s.  213,  §  41. 

5  in  such  commission,  and  may  name  any  material  witnesses  to  be  ex-  fivkt^lti.^ "' 

6  amined  on  the  part  of  the  commonwealth. 

1  Section  77.     When  such  commission  is  issued,  the  interrogatories  to  commission, 

2  be  annexed  thereto  shall  be  settled  and  the  commission  executed  and  Depo'sHion*"'' 

3  returned  as  is  provided  in  relation  to  commissions  in  civil  cases,  and  R^s^fle'  §  33 

4  the  depositions  taken  thereon  and  returned  shall  be  read  in  the  same  p'so^^' f^^- 

5  manner  and  with  the  like  effect,  and  subject  to  the  same  exceptions,  R-  L-  218,  §  es. 

6  as  in  civil  cases;    but  if  the  defendant  on  his  trial  declines  to  use  the 

7  deposition  so  taken,  the  prosecuting  ofRcer  shall  not,  without  the  de- 

8  fendant's  consent,  make  use  of  any  deposition  taken  on  behalf  of  the 

9  commonwealth. 

1  Section  78.     No  proceedings  against  a  person  for  a  crime  shall  bar  a  civii  remedies 

2  civil  action  which  might  otherwise  b?  maintained  by  a  person  aggrieved  crfm'i'nir''  ^^ 

3  by  the  commission  of  the  crime.  proceedings. 

1831,  151,  §  6.  G.  S.  171,  §  34.  K.  L.  218,  §  66. 

1836,  123,  §  6.  P.  S.  213,  §  43. 

1  Section  79.     The  provisions  of  this  chapter,  and  the  forms  hereto  Eiiect  of 

2  annexed,  shall  apply  as  well  to  complaints  as  to  indictments,  and  such  ^599^409,°™'' 

3  forms  shall  be  sufficient  in  cases  to  which  they  are  applicable.    In  other  |j^  i;.|ilt§ 67. 

4  cases,  forms  as  nearly  like  the  forms  hereto  annexed  as  the  nature  of  the  f^f  ^^s." 

5  cases  and  the  provisions  of  law  will  allow  may  be  used;   but  any  other  is"  Mass.  12. 

6  form  of  indictment  or  complaint  authorized  by  law  may  be  used. 

240  Mass.  402.  253  Mass.  369,  266  Mass.  391. 

245  Mass.  177.  606.  267  Mass.  591. 

SCHEDULE   OF  FORMS  OF  PLEADINGS.  Forms  of 

pleadings. 

Caption  and  Commencement  or  Indictment. 

COMMONWEALTH   OF   MASSACHUSETTS. 
(Suffolk,)  to  wit:  Caption  and 

At  the  Superior  Court  holden  at  (Boston,)  within  and  for  the  County  of  S^^ndSmSft"' 
(Suffolk,)  for  the  transaction  of  criminal  business,  on  the  day  of  °  '"  "^  ™^°  ' 

in  the  year  of  our  Lord  one  thousand,  etc. 
The  jurors  for  the  said  Commonwealth  on  their  oath  present 

Caption  and  Commencement  of  Compl.\int. 
{To  a  Police,  District  or  Municipal  Court.) 

COMMONWE-'iLTH   OF   MAS13ACHUSETTS. 
(Suffolk,)  to  wit:  Caption  and 

To  the                    court  of                        holden  at  for  the  trans-  „„;,„  , 

action  of  criminal  business,  within  the  County  of  ,  A.  B.  of                  plaint' 

in  behalf  of  the  Commonwealth  of  Massachusetts  on  the  day  of 
in  the  year               ,  on  oath  complains  that 

{To  a  Trial  Justice.) 

To  A.  B.,  a  Trial  Justice  in  and  for  the  County  of  and  Com- 

monwealth of  Massachusetts,  C.  D.  of  {etc.  as  in  form  above). 

{To  a  Justice  of  the  Peace  commissioned  to  Issue  Warrants.) 
To  A.  B.,  Justice  of  the  Peace  in  and  for  the  County  of  and  Com- 

monwealth of  Massachusetts,  designated  and  commissioned  to  issue  warrants 
in  criminal  cases,  C.  D.  of  {etc.  as  in  form  above). 

{If  the  statute  requires  a  particular  person  to  make  complaint,  this  should  be 
alleged.) 


commence- 
ment of  com- 
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Abduction. 


Abortion. 

195  Mass.  100. 


Accessory 

before  the 

fact. 

202  Mass.  121, 


Accessory 
after  the  fact. 


Adultery. 


Affray. 

Armed  with 
dangerous 
weapon  when 
arrested. 


Assault  and 
battery. 


Abduction.  (Under  Chap.  272,  §§  1,  2.)  —  (1)  That  A.  B.  did  fraudulently 
and  deceitfully  entice  (and  take  away)  one  C.  D.,  an  unmarried  female  under  the 
age  of  sixteen  years,  from  the  house  of  her  father  (or  guardian,  etc.,  as  the  case 
may  be),  without  the  consent  of  the  said  father  (or  guardian,  etc.,  as  the  case  may 
be),  under  whose  care  and  custody  said  C.  D.  was  living,  for  the  purpose  of  effect- 
ing a  clandestine  marriage  of  said  C.  D.  without  the  consent  of  her  said  father 
[or  guardian,  etc.,  as  the  case  may  be). 

(2)  That  A.  B.  did  fraudulently  and  deceitfully  entice  (and  take  away)  C.  D.,  a 
woman  or  girl,  from  her  father's  house  (or  if  elsewhere,  state  it,  as  the  case  may  be), 
for  the  purpose  of  prostitution  {or  for  the  purpose  of  unlawful  sexual  intercourse 
with  her). 

Abortion.  (Under  Chap.  272,  §  19.)  —  (1)  That  A.  B.,  with  intent  to  procure 
the  miscarriage  of  C.  D.,  did  unlawfully  administer  to  her  (or  advise,  or  prescribe 
for  her,  or  cause  to  be  taken  by  her)  a  certain  drug  {or  medicine  or  other  noxious 
thing,  as  the  case  may  be). 

//  the  woman  dies,  add  ''and  in  consequence  thereof  said  C.  D.  died". 

(2)  That  A.  B.,  with  intent  to  procure  the  miscarriage  of  C.  D.,  did  unlaw- 
fully use  a  certain  instrument  upon  the  body  of  said  C.  D.,  and  in  consequence 
thereof  said  C.  D.  died. 

(3)  That  A.  B.,  with  intent  to  procure  the  miscarriage  of  G.  D.,  did  unlawfully 
do  certain  things  {naming  them)  to  (or  upon  the  body  of)  said  C.  D. 

Accessory  before  the  fact.  (Under  Chap.  274,  §  2.)  —  Charge  principal  felony  and 
proceed:  That  A.  B.,  before  the  said  felony  was  committed,  did  incite,  procure, 
aid,  counsel,  liire  or  command  the  said  (principal)  the  said  felony  to  do  and 
commit. 

Accessory  after  the  fact.  (Under  Chap.  274,  §  4.)  —  Charge  principal  felony 
and  proceed:  That  A.  B.  afterwards,  well  knowing  the  said  C.  D.  to  have  com- 
mitted the  felony  aforesaid,  did  harbor,  (conceal,  maintain,)  or  assist  said  C.  D., 
with  intent  that  said  C.  D.  should  avoid  or  escape  (detention,  arrest,)  trial,  or 
punishment;  the  said  A.  B.  not  standing  in  the  relation  of  husband  or  wife,  parent 
or  grandparent,  child  or  grandchild,  brother  or  sister,  by  consanguinity,  affinity 
or  adoption  to  the  said  C.  D. 

Adultery.  (Under  Chap.  272,  §  14.)  —  (1)  That  A.  B.  and  C.  D.,  a  married 
woman,  they  not  being  married  to  each  other,  did  commit  adultery  with  each 
other. 

(2)  That  A.  B.,  a  married  man,  did  commit  adultery  with  C.  D.,  they  not 
being  married  to  each  other. 

Affray.  —  That  A.  B.  and  C.  D.  did  make  an  affray. 

Armed  with  dangerous  weapon  when  arrested.  (Under  Chap.  269,  §  9.)  — 
(1)  That  A.  B.,  while  being  lawfully  arrested  on  a  sufficient  warrant  on  a  criminal 
charge,  was  armed  with  a  dangerous  weapon,  to  wit,  a  slung  shot  (or  other  dan- 
gerous weapon,  as  the  case  may  be). 

(2)  That  A.  B.,  while  committing  the  crime  of  (here  state  erime),  was  lawfully 
arrested  by  C.  D.,  sheriff  of  said  county,  and  when  so  arrested  was  armed  with, 
and  had  on  his  person,  a  certain  dangerous  weapon  (a  slung  shot,  etc.,  as  the 
case  may  be). 

Arson.  (Under  Chap.  266,  §§1,2,  4.)  —  (1)  That  A.  B.  wilfully  and  maUciously 
did  burn  the  dwelling  house  of  C.  D.  in  in  said  county. 

(2)  That  A.  B.  wilfully  and  mahciously  did  burn  a  building  adjoining  the 
dwelling  house  of  C.  D.  in  in  said  county. 

(3)  That  A.  B.  wilfully  and  maliciously  did  set  fire  to  a  building  in 
by  the  burning  whereof  the  dwelling  house  of  C.  D.  was  burned. 

(4)  That  A."  B.  wilfully  and  mahciously,  in  the  night  time,  did  burn 

(a)  A  meeting  house  {or  church,  town  house,  etc.)  in  in  said  county, 
erected  for  public  use. 

(b)  A  banking  house  (or  warehouse,  etc.)  of  C.  D.  in  in  said  county, 
of  the  value,  with  the  property  therein,  of  one  thousand  dollars  and  not  the 
property  of  (the  defendant). 

(c)  A  barn  (or  stable  or  shop  or  office)  of  C.  D.,  in  in  said  county, 
the  same  being  there  within  the  curtilage  of  the  dwelUng  house  of  said  C.  D. 

(5)  That  A.  B.  wilfully  and  maliciously  did  burn  a  building,  by  the  burning 
whereof  \{a),  (b),  or  (c)]  was  burned  in  the  night  time. 

(6)  That  A.  B.  wilfully  and  maliciously  did  burn  a  banking  house  {or  other 
structure  mentioned  in  the  statute,  as  the  case  may  be)  of  C.  D.,  in 

in  said  county. 

Assault  and  battery.  —  That  A.  B.  did  assault  and  beat  C.  D. 
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Assmdt  to  mmm,  etc.  (Under  Chap.  265,  §  15.)  —  That  A.  B.  did  assault  C.  D.,  Assault  to 
with  the  maHcious  intent  to  maim  (or  disfigure)  said  C.  D.  by  cutting  out  his  "'""'  ^*°' 
tongue  (or  other  facts  required  by  the  nature  of  the  caxe). 

Assault  to  murder.  (Under  Chap.  2G5,  §  15.)  —  That  A.  B.  did  assault  C  D  Assault  to 
with  intent  to  murder  him.  murder. 

Assault  to  rape.  (Under  Chap.  265,  §  24.)  —  (1)  That  A.  B.  did  assault  C.  D.,  Assault  to 
with  intent  to  commit  rape  upon  her.  '  "'"f"^' 

(2)  That  A.  B.  did  assault  C.  D.,  a  female  child  under  the  ago  of  sixteen 
years,  with  intent  unlawfully  and  carnally  to  know  and  abuse  her. 

Assault  ivith  daugeroxLS  irenpon,  ivith  intent  to  rob,  etc.    (Under  Chap.  265,  §  18.)  Assault  with 
—  That  A.  B.,  being  armed  with  a  dangerous  weapon,  did  assault  C.  d'.,'  with  wea|on°to  rob, 
intent  to  rob  him  (or  to  murder  him).  etc. 

Assaidt  upon  an  officer.  —  That  A.  B.  did  assault  and  beat  C.  D.,  who  was  a  Assault  upon 
police  officer  of  the  (city  of  Boston)  (or  whatever  the  fact  may  be),  and  who  was  an  officer, 
also  in  the  lawful  discharge  of  his  duties  as  such  ofl^icer,  as  said  (defentlant)  well 
knew,  (and  knowingly  resisted  and  obstructed  him  in  the  discharge  of  his  lawful 
duties).    This  clause  may  be  added  if  facts  require. 

Assuming  to  be  an  officer.  (Under  Chap.  268,  §  33.)  —  That  A.  B.  did  falsely  Assuming  to 
assume  and  pretend  to  one  C.  D.  that  he,  said  A.  B.,  was  a  police  officer  of  (the  '"' ""  officer. 
city  of  )  (or  a  constable  of  the  city  of  ),  and  did  take  upon 

himself  to  act  as  such  officer,  and  did  (state  what  he  did  if  desired). 

Attempt  to  break  and  enter.    (Under  Chap.  274,  §  6.)  —  That  A.  B.  did  attempt  Attempt  to 
to  break  and  enter  a  certain  building  in  said  (Boston)  of  one  C.  D.,  in  the  (night)  gnt^r'  *'"* 
time,  with  intent  therein  to  commit  larceny,  and  in  such  attempt  did  (set  out  the 
overt  act  relied  on);    but  did  fail  in  the  perpetration  of  said  attempted  offence 
(or  was  intercepted  and  prevented  in  the  execution  of  said  attempted  offence). 

Attempt  to  commit  crime.    (Under  Chap.  274,  §  6.)  —  That  A.  B.  did  attempt  Attempt  to 
to  commit  larceny  of  the  property  of  (another),  (or  such  other  crime  as  may  be  i77'Mass"267. 
intended  to  be  charged),  and  in  such  attempt  did  (set  out  the  overt  act  relied  on); 
but  did  fail  in  the  perpetration  of  said  attempted  offence  (or  was  intercepted 
and  prevented  in  the  execution  of  said  attempted  offence). 

Attempt  to  .'steal  from  person.    (Under  Chap.  274,  §  6.)  —  That  A.  B.  did  attempt  Attempt  to 
to  steal  from  the  person  of  C.  D.,  and  in  such  attempt  did  put  his  hand  against  person"™ 
the  person  and  into  the  pocket  of  the  said  C.  D.;  but  did  fail  in  the  perpetration 
of  said  attempted  offence  (or  was  intercepted  and  prevented  in  the  execution 
of  said  attempted  offence). 

Breaking,  entering,  etc.    (Under  Chap.  266,  §§  16-19.)  —  (1)  That  A.  B.  did  Breaking, 
break  and  enter  in  the  night  time  the  building  (or  ship  or  vessel)  of  one  X.,  situated  ®''"'"''^'  ''"■ 
in  said  (Boston),  with  intent  therein  to  commit  murder  (or  rape,  robbery,  etc.). 

(2)  That  A.  B.  did  break  and  enter  (or  entered  in  the  night  time  without 
breaking)  a  building  (or  ship  or  vessel)  of  one  X.,  in  .said  (Boston),  with  intent 
(as  above),  the  said  X.  (or  other  person),  who  was  lawfully  therein,  being  put  in 
fear. 

(3)  That  A.  B.  did  break  and  enter  (or  entered  in  the  night  time  without  break- 
ing) a  railroad  car  situated  in  said  (Boston),  of  the  (name  of  the  railroad),  with 
intent  therein  to  commit  larceny  (or  murder,  etc.,  as  the  case  may  be). 

(4)  That  A.  B.  did  enter  in  the  night  time  the  dwelling  hou.se  of  one  X.,  in  said 
(Boston),  with  mtent  therein  to  commit  larceny  (or  murder,  etc.,  as  the  case 
may  be). 

(5)  That  A.  B.  did  break  and  enter  a  building  (or  ship  or  vessel)  of  one  X.,  in 
said  (Boston),  with  intent  therein  (etc.  as  above). 

Breaking  glass.     (Under  Chap.  266,  §  114.) — That  A.  B.  did  wantonly  (or  Breaking 
maliciously)  break  certain  panes  of  glass  in  and  part  of  a  certain  building,  the  s'^'*''- 
property  of  C.  D.  in  said  (Boston). 

Burglarious  implements.  (Under  Chap.  266,  §  49.)  —  That  A.  B.  knowingly  did  Burglarious 
have  in  his  possession  certain  machines,  tools  and  implements  adapted  and  de-  '"'p'^"^"*^- 
signed  for  cutting  through,  forcing  and  breaking  open  buildings,  rooms,  vaults, 
safes  (and  other  depositories),  in  order  to  steal  therefrom  such  money  and  other 
property  as  might  be  found  therein,  said  A.  B.  knowing  said  machines,  tools 
and  implements  to  be  adapted  and  designed  for  the  purpose  aforesaid,  and  in- 
tending to  use  and  employ  them  therefor. 

Burglary,  etc.    (Under  Chap.  266,  §§  14,  15.)  —  (1)  That  A.  B.  in  the  night  Burglary,  etc. 
time  did  break  and  enter  the  dwelling  house  of  C.  D.,  situated  in  said  (Boston), 
with  intent  therein  to  corhmit  larceny  (or  murder,  rape  or  robbery,  as  the  case 
may  be). 

(//  desired  add  actual  larceny  iii  the  building.) 
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Burning  to 
defraud  insur- 
ance company. 
177  Mass.  267. 


Common 
drunkard. 

Common  night- 
walker. 
207  Mass.  572. 

Concealing 
mortgaged 
personal 
property. 


Conspiracy. 


Cruelty  to 
animals. 


Disorderly 
house. 


Drunkenness. 
Eavesdropping. 


Escape. 
1920,  558,  §  4. 


Exposure  of 
person. 


Forged 
endorsement. 


Forgery. 

Fornication. 
Gaming. 


(2)  That  A.  B.  did  enter  the  dwelling  house  of  one  X.,  situated  in  said  (Boston), 
with  intent  therein  to  commit  larceny,  and  after  having  so  entered  with  said 
intent  did  break  said  dwelHng  house  in  the  night  time,  X.  being  lawfully  therein, 
and  said  A.  B.  being  armed  with  a  dangerous  weapon  at  the  time  of  such  entry 
{or  such  breaking)  (or  arming  himself  with  a  dangerous  weapon  in  said  house) 
{or  did  make  an  assault  on  said  X.,  who  was  lawfully  therein). 

(3)  That  A.  B.  did  break  and  enter  the  dwelling  house  of  one  X.,  in  said  (Bos- 
ton), in  the  night  time,  with  intent  therein  to  commit  larceny  (or  murder,  etc.,  as 
the  case  may  be). 

Burning  to  defraud  inxurmice  company.  (Under  Chap.  266,  §  10.)  —  That 
A.  B.  did  burn  a  certain  building  in  in  said  county,  [or  certain  goods, 

wares  and  merchandise  (or  other  chattels  —  name  the  property)]  which  was  {or  were) 
at  the  time  of  such   burning  insured  in   the  Insurance 

Company,  a  corporation  duly  established  by  law,  against  loss  or  damage  by  fire, 
with  the  intent  therefiy  to  injure  the  said  insurer. 

Common  drunkard.  (Under  Chap.  272,  §  53.)  —  That  A.  B.,  during  the  three 
months  next  before  the  making  of  this  complaint,  was  a  common  drunkard. 

Common  nightu-alker.  (Under  Chap.  272,  §  53.)  —  That  A.  B.,  during  the  three 
months  next  before  the  making  of  this  complaint,  was  a  common  nightwalker, 
haliitually  walking  in  the  streets  in  the  night  time  for  the  purpose  of  prostitution. 

Concealing  mortgaged  personal  property.  (Under  Chap.  266,  §  82.)  —  That 
A.  B.  did  mortgage  to  X.  in  due  form  of  law  certain  personal  property  (setting 
Old  the  mortgaged  property),  and  that  afterward,  the  said  mortgage  being  in  full 
force  and  effect,  and  the  said  X.  remaining  the  owner  thereof  {if  such  be  the  fact), 
said  A.  B.  did  remove  and  conceal  the  said  property  with  fraudulent  intent  to 
place  the  same  beyond  the  control  of  the  said  X. 

Conspiracy.  —  (1)  That  A.  B.  and  C.  D.  conspired  together  to  murder  one  E.  F. 

(2)  That  A.  B.  and  C.  D.  conspired  together  to  commit  rape  upon  E.  F. 

(3)  That  A.  B.  and  C.  D.  conspired  together  to  steal  the  property,  money, 
etc.,  of  E.  F. 

Cruelty  to  animals.  (Under  Chap.  272,  §  77.)  —  (1)  That  A.  B.  did  over- 
drive (overload)  (drive  when  overloaded)  (overwork)  (torture)  (torment)  (de- 
prive of  necessary  sustenance)  (cruelly  boat)  (cruelly  mutilate)  (cruelly  kiU) 
a  certain  horse  (or  dog,  etc.). 

(2)  That  A.  B.  did  cause  and  procure  one  C.  D.  to  overdrive  (etc.)  a  certain 
horse  (etc.). 

(3)  That  A.  B.,  having  the  charge  and  custody  of  a  certain  horse  (etc.),  did 
inflict  unnecessary  cruelty  upon  it. 

(4)  That  A.  B.,  having  the  charge  and  custody  of  a  certain  horse  (etc.),  did 
unnecessarily  fail  to  provide  it  with  proper  food  {or  drink  or  shelter  or  protection 
from  the  weather). 

Disorderly  house.  (Under  Chap.  219,  §  27.)  — That  A.  B.,  during  the  three 
months  next  before  the  fuiding  of  this  indictment,  at  said  (Boston)  did  keep  and 
maintain  a  certain  and  common,  noisy,  ill-governed  and  disorderly  house,  re- 
sorted to  for  the  purpose  of  drinking,  quarrelling,  making  great  noises,  and  break- 
ing and  disturbing  the  peace,  to  the  common  nuisance  of  all  the  people. 

Drunkenness.  (Under  Chap.  272,  §  4S.)  —  That  A.  B.  was,  by  the  voluntary 
use  of  intoxicating  liquor,  drunk. 

Eavesdropping.  (Under  Chap.  272,  §  99.)  —  That  A.  B.  did  commit  the 
crime  of  eavesdropping. 

Escape.  (Under  Chap.  268,  §  16.)  —That  A.  B.,  being  lawfully  imprisoned 
in  the  House  of  Correction  {or  State  Prison),  in  said  county,  did  break  therefrom 
and  escape. 

E.tposure  of  person.  —  That  A.  B.,  in  a  public  place  in  said  (Boston),  wherein 
were  great  numbers  of  people,  indecently  did  expose  to  the  view  of  the  said 
people  his  body  and  person  naked  and  uncovered. 

Forged  endorsement.  —  That  A.  B.  did  forge  a  certain  endorsement  in  and  upon 
the  back  of,  and  as  a  part  of,  a  certain  promissory  note,  with  intent  to  injure  and 
defraud.     {The  purport  or  substance  of  the  note  and  endorsement  may  be  set  forth.) 

Forgery.  (Under  Chap.  267,  §  1.)  — That  A.  B.,  with  intent  to  injure  and 
defraud,  did  forge  a  certain  instrument  purporting  to  be,  etc.  {give  the  name  of 
the  instrument,  description,  tenor  or  substaiKC  as  the  pleader  chooses). 

Fornication.  (Under  Chap.  272,  §  18.)  —  That  A.  B.  did  commit  fornication 
with  C.  D.,  a  single  woman. 

Gaming.  (Under  Chap.  139,  §  15.)  —  That  A.  B.,  during  the  three  months 
next  before  the  finding  of  this  indictment,  at  said  (Boston),  did  keep  and  main- 
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tain  a  certain  common  nuisance,  to  wit,  a  tenement  resorted  to  and  used  for 
illegal  gaming. 

House  of  ill  fame.  (Under  Chap.  272,  §  24.)  — That  A.  B.,  during  the  three  House  of 
months  next  before  the  finding  of  this  indictment,  did  keep  at  said  (Boston)  a  '^  '*™*- 
certain  house  of  ill  fame,  resorted  to  for  purjxjses  of  prostitution  and  lewdness. 

House  of  ill  fame  —  Nuisance.  (Under  Chap.  139,  §  15.)  —  That  A.  B.,  during 
the  three  months  next  before  the  finding  of  this  indictment,  at  said  (Boston), 
did  keep  and  maintain  a  certain  tenement  used  for  prostitution,  assignation 
and  lewdness  (or  in  which  acts  of  prostitution,  assignation  and  lewdness  occurred), 
to  the  common  nuisance  of  all  the  people. 

Idle  and  disorderly  person.     (Under  Chap.  272,  §  53.)  —  That  A.  B.,  during  idle  and  dis- 
the  three  months  next  before  the  making  of  this  complaint,  was  an  idle  and  "g^gjlf 
disorderly  person,  and  neglected  all  lawful  business  and  habitually  misspent 
his  time  by  frequenting  houses  of  ill  fame,  gaming  houses  or  tippling  sho]3s. 

niegitimacy.    (Under  Chap.  273,  §  11.)  —  That  A.  B.  did  get  C.  D.  with  child,  {"gf  lX§'6. 
which  is  now  h\'ing  (or  of  wliich  she  is  now  pregnant),  he,  the  said  A.  B.,  not  then 
nor  since  being  the  lawful  husband  of  her,  the  said  C.  D. 

Incest.     (Under  Chap.  272,  §  17.)  —  That  A.  B.,  being  the  father  of  C.  D.  i-^oest. 
{or  state  such  relationship  as  \\\\\  show  the  parties  to  be  ^\-ithin  the  degree  of 
consanguinity  within  which  marriages  are  prohibited  or  declared  by  law  to  be 
incestuous  and  void),  did  have  carnal  knowledge  of  the  bodj'  of  said  C.  D. 

(A.  B.  being  married  to  another  woman  than  said  C.  D.,  if  such  he  the  fad,  and 
it  he  desired  to  cover  adultery.) 

Larceny.  (Under  Chap.  266,  §  30.)  —  (1)  That  A.  B.  did  steal  one  horse  of  ^g'/^'^y^^  g^g 
the  value  of  more  [or  less,  as  the  case  may  be)  than  one  hundred  dollars,  of  the  210  Kiass'  445! 
property  of  C.  D.  213  Mass.  223. 

(2)  That  A.  B.  did  steal  six  cows,  each  of  the  value  of  twenty  dollars,  of  the  224  Massl  42. ' 
property  of  C.  D. 

Larceny  from  a  conveyance.    (Under  Chajj.  266,  §  30.)  —  That  A.  B.  did  steal  Larceny  from 
from  a  certain  conveyance,  to  wit,  the  wagon  of  one  C.  D.,  one  book  of  the  value,  *  <=°°^<=J'"><=^- 
etc.,  of  the  property  of  C.  D.,  the  said  C.  D.  being  a  common  carrier  (or  a  person 
carrjnng  on  the  express  business),  and  said  conveyance  bemg  used  by  the  said 
C.  D.  in  said  business. 

Larceny  from  realty.    (Under  Chap.  266,  §  44.)  — That  A.  B.,  by  a  trespass,  Larceny  from 
with  intent  to  steal,  did  take  and  carry  away  from  the  realty,  to  wit,  from  the  "^''>'- 
building  of  C.  D.,  in  said  (Boston),  ten  pounds  of  lead  pipe,  each  of  the  value  of 
(etc.),  of  the  property  of  C.  D.,  against  his  will,  the  said  lead  pipe  being  annexed 
to  and  a  part  of  said  building. 

Larceny  in  building.     (Under  Chap.  266,  §  20.)  —  That  A.  B.  did  steal  (one  Larceny  in 
coat  of  the  value  of  more  than  or  less  than  ),  of  the  building. 

property  of  X.,  in  a  certain  building  (or  ship  or  vessel  or  railroad  car)  of  the  said 
X.,  situated  in  said  (Boston). 

Larceny  of  beast  or  bird.    (Under  Chap.  266,  §  46.)  — That  A.  B.  did  steal  a  Larceny  of 
certain  domesticated  animal  (or  bird  which  was  ordinarily  kept  in  confinement),  ^^^^  °'  '"'■'^• 
which  was  the  property  of  C.  D. 

Leu-d  and  lascivious  cohahitation.    (Under  Chap.  272,  §  16.)  —  That  A.  B.  and  Jj^.'^o'Jjj^^ohabi- 
C.  D.,  not  being  married  to  each  other,  did  during  one  month  next  before  the  tation? 
finding  of  this  indictment  (or  such  time  as  the  evidence  requires),  lewdly  and 
lasciviously  associate  and  cohabit  together. 

Lewdness.     (Under  Chap.  272,  §  53.)  — That  A.  B.,  during  the  three  months  Lewdness. 
next  before  the  finding  of  tliis  indictment,  was  a  lewd,  wanton  and  lascivious 
person  in  speech  and  behavior. 

Liquor.    (Under  Chap.  138,  §  2.)  —  That  A.  B.  did  expose  and  keep  for  sale  Liquor. 
intoxicating  liquors,  with  intent  unlawfully  to  sell  the  same. 

Liquor  —  Sale.  (Under  Chap.  138,  §  2.)  —  That  A.  B.  unlawfully  did  sell 
into.xicating  liquors  to  C.  D. 

Liquor  —  Nuisance.  (Under  Chap.  139,  §  15.) — That  A.  B.,  during  the 
three  months  next  before  the  finding  of  this  indictment,  without  legal  authority, 
did  keep  and  maintain  a  certain  tenement  in  said  (Boston),  by  him  used  for  the 
illegal  sale  and  illegal  keeping  for  sale  of  intoxicating  liquor,  to  the  common 
nuisance  of  all  the  people. 

Lord's  Day.    (Under  Chap.  136,  §  5.)  —  That  A.  B.,  on  the       _  day  of  Lord's  Day. 

,  in  the  year  of  our  Lord  one  thousand,  etc.,  that  day  being  the  Lord's 
Day,  did  keep  open  his  shop  in  said  (Boston),  for  the  purpose  of  doing  business 
therein  (or  did  labor  or  business  or  work),  the  same  not  being  a  work  of  neces- 
sity or  charity. 
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(1)  That  A.  B.  did  set  up  and  promote  ; 


Lottery.  Lottery.    (Under  Chap.  271,  §  7.) 

lottery  for  money. 

(2)  That  A.  B.  was  concerned  in  the  setting  up  {or  managing  or  drawing)  of  a 
certain  lottery  for  money. 

(3)  That  A.  B.  did  dispose  of  a  certain  horse  of  the  value  of  ten  dollars  to 
C.  D.,  by  way  of  a  lottery. 

(4)  That  A.  B.,  under  the  pretext  of  the  sale  of  certain  property,  to  wit:  (state 
the  property)  to  C.  D.,  did  dispose  of  to  said  C.  D.  certain  other  personal  property, 
to  wit:  (state  the  property),  with  intent  of  said  A.  B.  to  make  the  said  disposal  of 
said  (property)  dependent  upon  a  chance  by  lot,  and  that  such  chance  was  made 
an  additional  inducement  to  the  disposal  and  sale  of  said  (property). 

Maiming,  etc.  (Under  Chap.  26.5,  §  14.)  —  That  A.  B.  did  assault  G.  D.,  and, 
with  malicious  intent  to  maim  and  disfigure  said  C.  D.,  did  cut  out  his  tongue. 

Malicious  injury.  (Under  Chap.  266,  §  127.)  —  That  A.  B.  did  wilfully  and 
maliciously  injure  (or  destroy)  certain  personal  property  (name  it  and  allege  value) 
of  C.  D. 

Malicious  injury  to  real  property.  (Under  Chap.  266,  §  104.)  —  That  A.  B.  did 
wilfully  (or  maliciously)  destroy  (or  deface  or  mar)  a  certain  building  of  C.  D. 
in  said  (Boston). 

Manslaughter.  (Under  Chap.  265,  §  13.)  —  That  A.  B.  did  assault  and  beat 
C.  D.,  and  by  such  assault  and  beating  did  kill  C.  D. 

Manslaughter  by  negligence.  —  That  A.  B.,  being  under  the  legal  duty,  and 
being  of  sufficient  ability  to  provide  C.  D.,  who  was  his  wife,  with  sufficient  food 
and  drink  for  her  sustenance  and  maintenance,  did  neglect  and  refuse  so  to  do; 
by  reason  whereof  said  CD.,  being  unable  to  provide  sufficient  food  and  drink 
for  herself,  became  and  was  mortally  sick  and  died. 

Murder.  (Under  Chap.  265,  §  1.)  —That  A.  B.  did  assault  and  beat  C.  D., 
with  intent  to  murder  him  (by  striking  him  over  the  head  with  an  axe),  and  by 
such  assault  and  beating  did  (kiU  and)  murder  C.  D.  (and  the  jurors  further 
say  that  the  defendant  is  guilty  of  murder  in  the  second  degree  and  not  in  the 
first  degree).     This  may  be  added  if  murder  in  the  first  degree  is  not  alleged. 

Neglect  of  wife  or  minor  child.  (Under  Chap.  273,  §  1.)  —  That  A.  B.,  during 
the  three  months  next  before  the  making  of  this  complaint,  being  of  sufficient 
ability,  did  unreasonably  neglect  to  provide  for  the  support  of  C.  D.,  his  lawful 
wife  (and  E.  D.,  his  minor  child). 

Obtnining  signature  by  false  pretences.  (Under  Chap.  266,  §  31.)  —  That  A.  B. 
designedly  and  with  intent  to  defraud  did  falsely  pretend  to  C.  D.  that,  etc.,  and 
by  means  of  said  false  pretences,  whicli  said  C.  D.  believed  and  relied  upon,  did 
obtain  the  signature  of  said  C.  D.  to  a  certain  written  instrument,  the  false  making 
whereof  would  be  punishable  as  forgery,  to  wit,  a  certain  promissory  note  (de- 
scribe as  in  forgery);  that  the  pretences  so  made  to  C.  D.  were  false  and  were 
known  to  be  false  by  the  said  A.  B.  at  the  time  when  he  so  made  them. 

Open  and  gross  lewdness.  (Under  Chap.  272,  §  16.)  —  That  A.  B.  was  guilty 
of  open  and  gross  lewdness  and  lascivious  behavior  in  the  presence  of  C.  D. 

Perjury.  (Under  Chap.  268,  §  1.)  —  That  in  a  proceeding  in  the  course  of 
justice  before  the  (set  forth  the  tribunal),  on  an  issue  within  the  jurisdiction  of  .said 
court  duly  joined,  and  tried  before  a  jury  of  the  county  between  X.  as  plaintiff 
and  Y.  as  defendant,  A.  B.  was  lawfully  sworn  as  a  witness. 

Whereupon  it  became  and  was  material  to  said  issue  whether  (say  what),  and 
to  this  the  said  A.  B.  did  wilfully  and  corruptly  testify  and  say  in  substance 
and  effect  that  (say  what);  all  his  said  testimony  as  above  set  forth  being  false, 
as  he  well  knew. 

Polygamy.  (Under  Chap.  272,  §  15.)  —  (1)  That  A.  B.  unlawfully  married 
C  D.,  the  said  A.  B.  having  at  the  time  he  so  unlawfully  married  a  lawful  wife 
living  other  than  said  C.  D. 

(2)  That  A.  B.,  having  a  lawful  wife  living,  to  wit:   X.,  did  at  (state  place) 
unlawfully  marry  and  have  for  his  wife  one  C.  D.,  after  which  the  said  A.  B.  did, 
while  said  X.  was  still  living,  on,  at,  etc.,  unlawfully  cohabit  and  continue  to 
cohabit  in  (Boston)  with  tlie  said  C.  D. 
^*P^-  Rape.     (Under  Chap.  265,  §§  22,  23.)  —  (1)  That  A.  B.  did  assault  C.  D., 

wth  the  intent  to  commit  rape  upon  her;  and  her,  the  said  C.  D.,  did  commit 
rape  upon. 

(2)  That  A.  B.,  in  and  upon  C.  D.,  a  female  child  under  the  age  of  sixteen 
years,  did  make  an  assault  with  the  intent  her,  the  said  C.  D.,  unlawfully  and 
carnally  to  know  and  abuse;  and  her,  the  said  C.  D.,  did  unlawfully  and  carnally 
know  and  abuse. 
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Receiving  stolen  jiroperty.    (Under  Chap.  266,  §  60.)  —  That  A.  B.,  one  watch  Receiving 
of  the  vahip  of  dollars,  the  property  of  one  C.  D.,  then  lately  before  f^°Jf°  p™p- 

stolen,  did  buy,  receive,  and  aid  in  the  concealment  of,  the  said  A.  B.  well  knowing 
the  said  property  to  have  been  stolen  as  aforesaid. 

Rescue.    (Under  Chap.  268,  §  1.5.)  —  That  A.  B.  did  forcibly  rescue  and  take  Rescue, 
out  of  the  lawful  custody  of  E.  F.  one  C.  D.,  the  said  C.  D.  being  a  prisoner 
arrested  by  and  held  in  the  lawful  custody  of  E.  F.,  upon  the  charge  of  the  crime 
of  (larceny),  the  said  E.  F.  being  a  police  officer  of  (said  city),  duly  authorized 
to  arrest  and  hold  in  custody  the  said  C.  D.  upon  the  charge  aforesaid. 

Rohbei-y.    (Under  Chap.  265,  §  19.)  —  That  A.  B.  did  as.sault  C.  D.  with  intent  Robbery, 
to  rob  him,  and  thereby  did  rob  and  steal  from  the  person  of  said  C.  D.  {mention 
the  pro-perty)  of  the  property  of  said  C.  D. 

Sodomy,  etc.    (Under  Chap.  272,  §  34.)  —  That  A.  B.  did  commit  the  abom-  Sodomy,  etc. 
inable  and  detestable  crime  against  nature  with  a  (state  the  person  or  beast). 

Stubborn  child.    (Under  Chap.  272,  §  5.3.)  —  That  A.  B.,  a  minor,  during  the  stubbim 
three  months  next  before  the  making  of  this  complaint,  was  a  stubborn  child.  '^''''''■ 
and  stubbornly  refused  to  submit  to  the  lawful  and  reasonable  commands  of 
C.  D.,  whose  commands  .said  A.  B.  was  bound  to  obey. 

Threats  to  extort.     (Under  Chap.  265,  §  25.)— That  A.  B.  did  verbally  [or  Threats  to 
by  a  written  or  printed  communication)  mahciously  threaten  one  C.  D.,  to  e^t°''*- 
accuse  him  of  the  crime  of  {name  it),  with  the  intent  thereby  to  extort  money 
from  the  said  C.  D. 

Unlaivful  appropriation.    (Under  Chap.  266,  §  63.)  —  That  A.  B.  did  wilfully.  Unlawful  ap- 
mischievously  and  without  right  take,  drive  and  use  a  certain  horse,  the  property  propnation. 
of  one  C.  D.,  without  the  consent  of  the  said  owner  of  said  horse,  or  any  person 
ha\ang  the  legal  custody,  care  or  control  of  the  same. 

Unnatural  net.     (Under  Chap.  272,  §  35.)  —  That  A.  B.  did  commit  an  un-  Unnatural  act. 
natural  and  lascivious  act  with  one  C.  D. 

Uttering.     (Under  Chap.  267,  §  5.)  —  That  A.  B.,  with  intent  to  injure  and  [g'^""™!^  ggj 
defraud,  did  utter  and  publish  as  true  a  certain  forged  instrument  {describe  as 
in  forgery),  well  knowing  the  same  to  be  forged. 

Vagabond.     (Under  Chap.  272,  §§  53,  68.)  — That  A.  B.,  for  three  months  v.'>gabond._ 
next  before  the  making  of  this  complaint,  was  a  vagabond,  and  wandered  about  ^07  Mass.  o72, 
from  place  to  place,  neglecting  all  lawful  calling  and  employment,  and  not  having 
any  home  or  means  of  support. 

Vagrant.  (Under  Chap.  272,  §  66.)  —  That  A.  B.,  during  the  three  months  vagrant. 
next  before  the  making  of  this  complaint,  was  an  idle  person  who,  not  ha-ving 
visible  means  of  support,  lived  without  lawful  employment  (and  wandered  abroad 
and  visited  tippling  shops,  and  lodged  in  outhouses,  and  in  the  open  air,  and  did 
not  give  a  good  account  of  himself,  and  wandered  abroad  and  begged,  and  went 
about  from  door  to  door  and  placed  himself  in  pubhc  places  to  beg  and  to  receive 
ahns) . 

The  complaint  may  stop  at  the  ivord  "employment" ,  or  such  part  of  the  matter 
in  parentheses  may  be  added  as  the  case  requires. 

{Under  Chapter  94,  Sections  197-213.) 

Common  nuisance.  —  That  A.  B.,  during  the  three  months  nexi;  before  the  Common 
finding  of  this  indictment,  at  said  (Boston),  did  keep  and  maintain  a  certain  °"il=-';|.j':  ,  ^^ 
tenement  resorted  to  by  habitual  users  of  narcotic  drugs  for  the  purpose  of  using 
narcotic  drugs. 

Unlauful  pos-fcssion.  —  That  A.  B.  did  have  in  his  possession  unlawfully  Unlawful 
certain  narcotic  drugs,  to  wit,  morphine  {or  cocaine  or  heroin  or  the  name  of  possession. 
the  drug  as  it  is  commonly  known). 

Unlaufid  possession  with  intent  to  sell.  —  That  A.  B.  did  have  in  his  possession,  Unlawful 
with  intent  unlawfully  to  sell  and  deliver,  a  certain  narcotic  drug  {naming  the  iJi°ent  toleU."' 
drug). 

Conspiracy.  —  That  A.  B.  and  C.  D.  conspired  together  to  engage  in  unlawful  Conspiracy, 
traffic  in  narcotic  drugs. 

Sale  and  delivery.  —  That  A.  B.  did  unlawfully  sell  {or  give  away  or  deliver)  f^ifveJ'y 
a  narcotic  drug,  to  wit,  morphine  {or  name  drug  is  commonly  known  by). 

Unlawful  prescribing  and  delivery,  etc.,  by  physician,  etc.  —  That  A.  B.,  a  Unlawful  pre- 
physician  {or  pharmacist  or  dentist  or  veterinarian,  etc.),  did  unlawfully  prescribe  deilve'ry  Ttc. 
{or  sell,  give  away,  furnish  or  deliver)  a  certain  narcotic  drug,  to  wit,  {naming  it). 

Possession  of  hypodermic  instrument.  —  That  A.  B.  did  have  in  his  possession  Possession  of 
unlawfully  a  hypodermic  syringe  and  needle.  ilitrume"nt? 
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[Chaps.  277,  278. 

Sale  and  delivery  of  hypodermic  instrument.  —  That  A.  B.  did  unlawfuUy  sell 
{or  deliver)  a  hypodermic  syringe  {or  needle). 

Fake  making  of  presmption.  —  That  A.  B.  did  falsely  make  {or  alter)  a  pre- 
scription for  a  narcotic  drug. 

Uttering  a  false  prescription.  —  That  A.  B.  did  utter  and  publish  as  true  a  cer- 
tain false  prescription  for  a  narcotic  drug,  well  knowing  the  same  to  be  falsely 
made  (or  altered).  i.     ■  • 

Misrepresentation.  ~  That  A.  B.  did  falsely  represent  to  C.  D.  (a  physician, 
or  dentist,  veterinarian,  pharmacist,  etc.),  for  the  purpose  of  obtaining  a  narcotic 
drug,  that  {state  the  substance  of  the  statements  claimed  to  be  representations). 


CHAPTER    278. 


TRIALS  AND  PROCEEDINGS  BEFORE  JUDGMENT. 


Sect. 

1.  Trial  list  of  criminal  cases. 

2.  Issues  of  fact,  how  tried. 

3.  Opinions  disqualifying  juror  in  capital 

case. 

4.  Oath  of  jurors. 

5.  Affirmation  of  jurors. 

6.  Presence  of  defendant  at  trial,  etc. 

7.  Burden  on  defendant  to  prove  license. 

8.  Justification  in  cases  of  libel. 

9.  Proof  of  ownership  of  property. 

10.  Night  time  defined. 

11.  Jury  to  decide  law  and  fact. 

12.  Proceedings  on  conviction  of  part  of 

crime  charged. 

13.  Commitment  of  person  acquitted  by 

reason  of  insanity. 

14.  Person  acquitted,  etc.,  not  liable  for 

fees. 

15.  Discontinuance  of  prosecution  under 

by-law. 

16.  Counsel  for  inmates  of  reform  school. 
16A.  Pubhc  may  be  excluded  at  trials  of 

certain  crimes  involving  minors  un- 
der age  of  eighteen. 

17.  Objection  to  formal  defects,  when  to 

be  taken. 

18.  Appeals  in  criminal  cases  to  superior 

court. 

19.  Recognizance  of  witnesses. 

20.  Transmission  of  papers. 


Sect. 

21.  Copies  to  be  transmitted. 

22.  Statement  of  fees. 

23.  Certain  acts  not  to  be  used  as  evi- 

dence in   trials  of  criminal   cases. 

24.  If  appeal  not  entered,  appellant  to  be 

sentenced. 

25.  Withdrawal    of   appeals   in    criminal 

cases. 

26.  Fees  allowed  to  jailer. 

27.  Decisions  on  plea  in  abatement  final. 

28.  Appeal  to  supreme  judicial  court. 

29.  New  trial. 

30.  Report. 

31.  Exceptions. 

32.  Affirmance  of  judgment  upon   non- 

entry  of  appeal. 

33.  Transmission  of  papers. 

33A.  Transcript  of  evidence  in  capital,  etc., 
cases. 

33B.  Filing  claim  of  appeal  in  such  cases. 

33C.  Same  subject.    Preparation  of  record. 

33D.  Same  subject.  Assignment  of  errors 
by  defendant. 

33E.  Same  subject.  Transmission  of  rec- 
ord to  supreme  judicial  court. 

33F.   Same  subject.     Dismissal  of  appeal. 

33G.  Same  subject.  Rules  governing  ex- 
hibits, printing,  etc. 

34.  Motions  in  arrest  of  judgment. 

35.  Trial  of  female  defendants. 


Trial  list  of 
criminal  cases. 
1870,  290. 
P.  S.  214, 
§§1,2. 
1884,  193. 
1889.  432. 
R.  L.  219,  §  1. 


Section  1 .  At  each  session  of  the  superior  court  for  criminal  business, 
the  district  attorney,  before  trials  begin,  shall  make  and  deposit  with  the 
clerk,  for  the  inspection  of  parties,  a  list  of  all  cases  to  be  tried  at  that 
session,  and  the  cases  shall  be  tried  in  the  order  of  such  trial  list,  unless 
otherwise  ordered  by  the  court  for  cause  shown.  Cases  may  be  added  to 
such  list  by  direction  of  the  court,  upon  motion  of  the  district  attorney 
or  of  the  defendant. 


Issues  of  fact,        SECTION  2.     Issues  of  fact  joined  upon  an  indictment  or  complaint     1 
R°'s.'i37,'  §  1.    shall,  in  the  superior  court,  be  tried  by  a  jury  drawn  and  returned  in  the     2 

G.  S.  172,  §  1.  '  ' 
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3  manner  provided  for  the  trial  of  issues  of  fact  in  civil  causes,  unless  the  p.  s.  214.  §  3 

4  person  indicted  or  complained  against  elects  to  be  tried  by  the  court  as  1929,  iss.'  1 2.' 

5  provided  by  law. 

12  Allen,  155.  254  Mass.  190.  258  Mass.  262.  272  Mass.  94. 

1  Section  3.    A  person  whose  opinions  are  such  as  to  preclude  him  from  Opinions  dis- 

2  finding  a  defendant  guilty  of  a  crime  punishable  with  death  shall  not  f^o^S"^ 

3  serve  as  a  juror  on  the  trial  of  an  indictment  for  such  crime.  capital  case. 

R.  S.  137,  §  6.  G.  S.  172,  §  5.  P.  S.  214,  §  7.  R.  L.  219,  §  3. 

1  Section  4.    The  following  oath  shall  be  administered  to  the  jurors  path  of 

2  for  the  trial  of  all  criminal  cases  which  are  not  capital :  i3^L"i67, 1 3. 

1692-3,  35. 

You  shall  well  and  truly  try  the  is.sue  between  the  commonwealth  and  the  R.  s.'  137,'  §  7. ' 
defendant,  (or  the  defendants,  as  the  case  may  be,)  according  to  your  e\'idence;  p|' ji|'  Ig 
so  help  you  God.  r.  l.  219.  §  4. 

3  The  following  oath  shall  be  administered  to  the  jurors  for  the  trial  of 

4  capital  cases: 

You  shall  well  and  truly  try,  and  true  deliverance  make,  between  the  com- 
monwealth and  the  prisoner  at  the  bar,  whom  you  shall  have  in  charge,  according 
to  your  evidence;  so  help  you  God. 

1  Section  5.    A  juror  who  is  conscientiously  scrupulous  of  taking  either  Affirmation 

2  of  the  oaths  above  prescribed  shall  be  allowed  to  affirm.  iso7!^T4o,  §  u. 

R.  S.  137,  §  8.  G.  S.  172,  §  7.  P.  S.  214,  §  9.  R.  L.  219,  §  5. 

1  Section  6.     A  person  indicted  for  a  felony  shall  not  be  tried  unless  he  Presence  of 

2  is  personally  present  during  the  trial;   but  if  indicted  for  a  misdemeanor,  frfa^^et^?"" 

3  he  may,  at  his  request  and  by  leave  of  the  court,  be  tried  in  his  absence,  q  |;  }||;  |  §. 

4  if  represented  by  an  attorney  duly  authorized  for  that  purpose. 

p.  S.  214,  §  10.  121  Mass.  371.  165  Mass.  133. 

R.  L.  219,  §  6.  163  Mass.  458.  246  Mass.  12. 


1  Section  7.    A  defendant  in  a  criminal  prosecution,  relying  for  his  Burden  on  de- 

2  justification  upon  a  license,  appointment,  admission  to  practice  as  an  prote"iiclnse. 

3  attorney  at  law,  or  authority,  shall  pro\e  the  same;  and,  until  so  proved,  \lll\  Jga 

4  the  presumption  shall  be  that  he  is  not  so  authorized. 

G.  S.  172,  1 10.  100  Mass.  204.  133  Mass.  574. 

1864,121.  108  Mass.  292.  138  Mass.  490.  511. 

P.  S.  214,  §  12.  110  Mass.  107,  357,  414.  141  Mass.  420. 

R.  L.  219,  §  7.  115  Mass.  139.  142  Mass.  533. 

1909.49.  119  Mass.  206.  236  Mass.  281. 

2  Allen,  292.  122  Mass.  8,  36.  252  Mass.  126. 

1  Section  8.    The  defendant  in  a  prosecution  for  writing  or  publishing  Justification  in 

2  a  Hbel  may  introduce  in  evidence  the  truth  of  the  matter  contained  in  i82f,'io7',''§'i. 

3  the  publication  charged  as  libellous,  and  the  truth  shall  be  a  justification,  fgsl;  all.  ^  ®' 

4  unless  actual  malice  is  proved. 

G.  S.  129,  §  77;  R.  L.  219.  §  8.  136  Mass.  441. 

172,  §  11.  3  Pick.  304.  151  Mass.  127. 

P.  S.  167,  §80:  9  Met.  410.  259  Mass.  152. 

214,  5  13.  124  Mass.  338. 

1  Section  9.     In  the  prosecution  of  crimes  which  relate  to  or  affect  Proof  of 

2  real  or  personal  estate,  it  shall  be  sufficient,  and  shall  not  be  a  variance,  pro'perty'' " 

3  if  it  is  proved  on  the  trial  that,  at  the  time  when  the  crime  was  com-  oii!  172]  1 12! 

4  mitted,  either  the  actual  or  constructive  possession  or  the  general  or  r.  l.'2Y9,V9. 
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10  Met.  422. 

9  Gray.  108. 

10  Gray,  469. 


special  property  in  the  whole  or  any  part  of  such  real  or  personal  estate     5 
was  in  the  person  or  community  alleged  to  be  the  owner  thereof.  6 


5  Allen,  517. 
U  Allen,  no. 

103  Mass.  425, 
435. 

104  Mass.  552. 


lOS  Mass.  466, 

469. 

110  Mass.  503. 

114  Mass.  272,  299. 

122  Mass.  454. 


124  Mass.  449. 
1G4  Mass.  587. 
172  Mass.  187. 
181  Mass.  424. 
187  Mass.  581. 


Night  time 

defined. 

1847,  13. 

G.  S.  172,  §  13. 

P.  S.  214,  §  15. 

R.  L.  219,  §  10. 

2  Gush.  582. 


Section  10.     If  a  crime  is  alleged  to  have  been  committed  in  the  night  1 

time,  night  time  shall  be  deemed  the  time  between  one  hour  after  sunset  2 

on  one  day  and  one  hour  before  sunrise  on  the  next  day;  and  the  time  of  3 

sunset  and  sunrise  shall  be  ascertained  according  to  mean  time  in  the  4 

place  where  the  crime  was  committed.  5 


Jiiry  to  decide 
law  and  fact. 
1807,  139,  §  15. 
1855,  152. 
G.  S.  172,  §  15. 
P.  S.  214,  §  17. 
R.  L.  219,  §  13. 
10  Pick.  477. 
20  Pick.  206. 
10  Met.  263. 

5  Gray,  185. 

6  Allen,  445. 
100  Mass.  146. 
116  Mass.  37. 


Section  11.  The  jury  shall  try,  according  to  established  forms  and 
principles  of  law,  all  criminal  causes  committed  to  them,  and,  after  having 
received  the  instructions  of  the  court,  shall  decide,  in  their  discretion, 
by  a  general  verdict,  both  the  fact  and  the  law  involved  in  the  issue,  or 
they  may,  at  their  election,  find  a  special  verdict.  The  court  shall  super- 
intend the  course  of  the  trials,  decide  upon  the  admission  and  rejection 
of  evidence,  upon  all  questions  of  law  raised  during  the  trials  and  upon  all 
collateral  and  incidental  proceedings,  and  shall  charge  the  jury. 


125  Mass.  203. 
132  Mass.  8. 


147  Mass.  423. 
570. 


149  Mass.  68. 
272  Mass.  94. 


Section  12.     If  a  person  indicted  for  a  felony  is  acquitted  by  the 


Proceedings 

on  conviction  -  -ici  •  i  \ 

of. part  of  verdict  of  part  of  the  crime  charged,  and  is  convicted  oi  the  residue,  such 
i7S4!66,Tii:  verdict  may  be  received  and  recorded  by  the  court,  and  thereupon  the 
R.°l.'  i37,S^ii.  defendant  shall  be  adjudged  guilty  of  the  crime,  if  any,  which  appears 
p.  i:  ill:  ill'  to  the  court  to  be  substantially  charged  by  the  residue  of  the  indictment, 
19  Pick^  479.^*'  and  shall  be  sentenced  and  punished  accordingly. 

1  Met  2,58  2  Allen,  163.  115  Mass.  150.  230  Mass.  567. 

2  Met.  193.  97  Mass.  69.  142  Mass.  454.  254  Mass.  390. 
10  Gray,  11.                  109  Mass.  349.                 162  Mass.  466,  495. 


Commitment 
of  person 
acquitted  by 
reason  of 
insanity. 
1816,  28, 
§§  1-3. 
1834,  150, 
R.  S.  137 
G.  S.  172 
1862,  223,  §  17. 
P.  S.  214,  §19. 
1883,  148,  §  2. 
1889,  90. 
1895,  390,  §  4. 
R.  L.  219, 
§§15,  17. 
1909,  504,  §  98. 
1921,  262. 
136  Mass.  489. 
1  Op.  A.  G. 
322,  52S. 


§3. 
§  12. 
§17. 


Section  1.3.  If  a  person  charged  with  crime  other  than  murder  or  1 
manslaughter  is  acquitted  by  the  jury  by  reason  of  insanity,  the  jury  2 
shall  state  that  fact  to  the  court,  which,  if  satisfied  that  he  is  insane,  may,  3 
under  such  limitations  as  it  deems  proper,  order  him  committed  to  a  state  4 
hospital,  except  the  Bridgewater  state  hospital;  but  such  person,  if  a  .5 
male,  or  any  person  coming  within  the  provisions  of  section  one  hundred  6 
or  one  hundred  and  one  of  chapter  one  hundred  and  twenty-three,  may  be  7 
committed  or  removed  to  Bridgewater  state  hospital  if,  in  the  opinion  of  8 
the  court,  he  has  been  a  criminal  or  is  of  vicious  tendency;  and  if  he  has  9 
been  held  on  a  charge  of  felony,  the  expense  of  his  support  in  any  such  10 
hospital  or  in  any  state  charitable  institution  to  which  he  may  be  trans-  11 
ferred  shall  be  paid  by  the  commonwealth.  The  court  may  at  any  time  12 
revise  or  revoke  the  order  of  commitment  as  it  may  deem  proper.  13 


Section  14.     No  prisoner  or  person  under  recognizance,  acquitted  by  1 

verdict  or  discharged  because  no  indictment  has  been  found  against  2 

R?s.  137,  §  13.  him,  or  for  want  of  prosecution,  shall  be  liable  for  any  costs  or  fees  or  for  3 

p.'s.  2i47§  22.'  any  charge  for  subsistence  while  he  was  in  custody.  4 


Person  ac- 
quitted, etc., 
not  liable  for 
fees. 


R.  L.  219,  §  18. 


Section  15.     In  a  prosecution  before  a  district  court  or  trial  justice 


by-law. 
1853,  179, 


town. 


Discontinu-  _    „ 

ance  of  prose-  .^xj.v^xxv.'x,,     j.rj.       ^.i   ^   ^i  ^.^^^  v.^.v^..    ...^.^..^  .-  --     -^-  -  „ 

cution  under      under  the  by-laws,  ordinances,  orders,  rules  or  regulations  of  a  city  or     _ 
the  city  solicitor,  town  counsel  or  other  person  appointed  to  repre-     3 
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4  sent  such  city  or  town  may  enter  a  nolle  prosequi  or  do  anything  relative  G.  s.  172. 5  20. 

5  to  such  prosecution  which  may  be  done  by  the  district  attorney.  '  '      '    '''' 

R.  L.  219,  §  19.  1918,  257,  §  461.  1919,  5.  1920,  2. 

1  Section  10.    The  court  may  assign  counsel  to  an  inmate  of  any  Counsel  for 

2  institution  for  the  reformation  of  juvenile  offenders  who  is  to  be  tried  "rfOTm^schooi. 

3  for  an  offence  alleged  to  have  been  committed  therein;    and  shall,  upon  p%^'2\4t§24. 

4  application,  order  the  superintendent  or  other  officer  of  such  institution  ^-  ^  ^'^'  ^  ^°- 

5  to  produce  at  the  trial  such  inmates  thereof  as,  in  the  opinion  of  the 

6  counsel  for  the  defence,  certified  in  writing,  or  of  the  judge,  in  the  absence 

7  of  counsel,  are  material  witnesses  for  the  defence;  and  such  officer  shall 

8  obey  the  order  and  provide  for  the  custody  and  safe  return  of  such  inmates. 

1  Section  16A.     At  the  trial  of  a  complaint  or  indictment  for  rape,  PuWicmaybe 

2  incest,  carnal  abuse  or  other  crime  involving  sex,  where  a  minor  under  tSis  of^cef- 

3  eighteen  years  of  age  is  the  person  upon,  with  or  against  whom  the  crime  InlZwi^g" 

4  is  alleged  to  have  been  committed,  or  at  the  trial  of  a  complaint  or  indict-  ^°°7  "°'^" 

5  ment  for  getting  a  woman  with  cliild  out  of  wedlock,  or  for  the  non-sup-  I'g^^g^ogj 

6  port  of  an  illegitimate  child,  the  presiding  justice  shall  exclude  the  general  i93i!  ios! 

7  public  from  the  court  room,  admitting  only  such  persons  as  may  have  a 

5  direct  interest  in  the  case. 

1  Section  17.    An  objection  to  a  complaint,  indictment  or  other  criminal  ^^j^^f^",*"^^ 

2  process  for  a  formal  defect  apparent  on  the  face  thereof  shall  be  taken  by  "^en  to  be 

3  demurrer  or  bv  motion  to  quash,  assigning  specificallv  the  objections  i8(54,  250,  §  2. 

4  relied  on,  before  a  judgment  has  been  rendered  by  a  district  court  or  a  r.'l  219,  §21. 
.5  trial  justice,  or  before  a  jury  has  been  sworn  in  the  superior  court.  '°  "'^"''°'  ^^^' 

II  Allen,  238.  129  Mass.  489.  147  Mass.  29. 
13  Allen,  550,  554.                            131  Mass.  .')84.  154  .Mass.  405. 

98  Mass.  6.  133  Mass.  383,  571.  157  Mass.  386,  462. 

105  Mass.  173.  176.  135  Mass.  530,  552.  170  Mass.  228. 

108  Mass.  441,  457.  136  .Mass.  155.  242  Mass.  532. 

110  Mass.  67.  103.  137  .Mass.  560.  247  Mass.  580. 

III  Mass.  417,  420.  138  Mass.  484.  248  Mass.  511. 
113  Mass.  10.  141  Mass.  420.  250  Mass.  211. 
116  Mass.  13.  143  Mass.  113.  167,  467.  2.53  Mass.  581. 
123  Mass.  251,  252.  145  .Mass.  403.  201  .Vlass.  309. 
126  Mass.  235,  248.  472.  140  Mass.  512.  271  .Mass.  41. 

1  Section  18.     Whoever  is  convicted  of  a  crime  before  a  district  court  Appeals  in 

2  or  trial  justice  may  appeal  to  the  superior  court,  and  at  the  time  of  con-  t" superior*'^' 

3  viction  shall  be  notified  of  his  right  to  take  such  appeal.    The  case  shall  uss!  5i,  5  3. 

4  be  entered  in  the  superior  court  on  the  return  day  next  after  the  appeal  ^^^- 1°]  ^  '• 
.5  is  taken,  and  the  appellant  shall  be  committed  to  abide  the  sentence  of  fgl^'/^'  ^  ^"^ 

6  said  court  until  he  recognizes  to  the  commonwealth,  in  such  sum  and  with  is^-^'  168'  §  2. 

7  such  surety  or  sureties  as  the  court  or  trial  justice  requires,  with  condition  g.  s.'  iie,  §  32; 

8  to  appear  at  the  superior  court  on  said  return  day  and  at  any  subsequent  p.  s.  154.'  §'39; 

9  time  to  wliich  the  case  may  be  continued,  if  not  pre\iously  surrendered  i893,^I96!'m7. 
in  and  discharged,  and  so  from  time  to  time  until  the  final  sentence,  order  JgOTitoo.  §3. 

11  or  decree  of  the  court  thereon,  and  to  abide  such  final  sentence,  order  or  fgoVlIo'  ^^^' 

12  decree,  and  not  depart  without  leave,  and  in  the  meantime  to  keep  the  i^iM??'  , , 

13  peace  and  be  of  good  behavior.    If  the  appellant  is  committed  for  failure  «  o'ra.C^,  343. 

14  to  recognize,  the  superior  court  shall  thereupon  have  jurisdiction  of  the  142  Mass!  457! 

15  case  for  the  purpose  of  revising  the  amount  of  bail  required  as  aforesaid.  Isi  Mass!  is!^' 
Ifi  In  cases  of  misdemeanor  the  appellant  may,  in  the  discretion  of  the  court  |no  Mass!  417! 
17  or  trial  justice,  be  held  on  his  own  recognizance.    The  appellant  shall  not  ^t;!  -^J''*^  ^°-. 

.  •        1  J  p  T     •       •         1  Mass.  464. 

IS  be  required  to  advance  any  tees  upon  claiming  his  appeal  or  in  prosecuting 
19  the  same. 
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S^^tnelsM^  Section  19.  Upon  such  appeal,  said  courts  and  trial  justices  shall 
G  ^1'  m'  4 "  h^ve  the  like  power  to  bind  witnesses  in  the  case  by  recocjnizances  as  they 
p.'s.ioi.'u'i;  have  by  chapter  two  hundred  and  seventy-six  when  a  prisoner  is  ad- 
1893, 396,  §  48.  mitted  to  bail  or  committed. 


1S94,  431. 


R.  L.  219,  §  23. 


243  Mass.  90. 


lilT^f""  Section  20.  Upon  such  appeal,  the  clerk  of  the  district  court  shall 
G  s'  173',  I  i:  transmit  to  the  clerk  of  the  superior  court  a  copy  of  the  complaint  and  of 
^^i'lii'iii  ^^^  record  of  conviction,  the  original  recognizances,  a  list  of  the  wit- 
1893, 396,  §  49.  nesses,  the  appearance  of  the  attorney  for  the  defendant,  if  any  is  entered, 
R.  l!  219;  §  24.  and  a  statement  of  the  expenses ;  and  no  other  papers  need  be  transmitted. 


1918,  2.57,  §  402. 

1919,  5. 

1920,  2. 

14  Gray.  308,  390. 


97  Mass.  541. 
Ill  Mass.  422. 
113  Mass.  203. 


117  Mass.  150. 
140  Mass.  481. 
147  Mass.  578. 


Section  21.     Upon  such  appeal,  the  trial  justice  shall  make  a  copy 


Copies  to  be 

transmitted.  ~  -  -  . 

g'  s  173'  1 3'  °^  *^^^  conviction  and  other  proceedings  in  the  case,  and  transmit  them, 

p. s.i55,'§ 60.  with  the  recognizance,  the  appearance  of  the  attorney  for  the  defendant, 

R  l'  219',  §  25!  if  any  is  entered,  and  a  statement  of  the  expenses,  to  the  clerk  of  the 

1918,  257,  •  . 

§  463.  superior  court. 


1919.  5. 

1920,  2. 

2  Met.  18. 
8  Gray,  482. 


II  Gray,  313. 

14  Gray,  398,  399. 
97  Mass.  541. 

III  Mass.  428. 


115  Mass.  139,  146. 
117  Mass.  150. 
126  Mass.  267. 


131  Mass.  417. 
147  Mass.  539,  578. 
155  Mass.  296. 


of'feer'"'*  Section  22.     Upon  such  appeal,  the  copies  and  records  sent  to  the     1 

i89i'  "5'  1 1°'  superior  court  shall  contain  the  details  of  all  fees  and  expenses  allowed     2 
R.  l!  219,  §  26.  or  paid  in  the  district  court  or  before  the  trial  justice.  3 


Certain  acts 
not  to  be  used 
as  evidence  in 
trials  of  crim- 
inal cases. 
1912.  325. 
235  Mass.  26. 


Section  23.  At  the  trial  of  a  criminal  case  in  the  superior  court, 
upon  indictment  or  appeal,  the  fact  that  the  defendant  did  not  testify 
at  the  preliminary  hearing  or  trial  in  the  lower  court,  or  that  at  such 
hearing  or  trial  he  waived  examination  or  did  not  offer  any  evidence  in 
his  own  defence,  shall  not  be  used  as  evidence  against  him,  nor  be  re- 
ferred to  or  commented  upon  by  the  prosecuting  officer. 


If  appeal  not 
entered,  appel- 
lant to  be 
sentenced. 
1783,  51,  §  3. 
R.  S.  138,  §  4. 
G.  S.  173,  §  5. 
P.  S.  154,  §  12; 
155.  §  62. 


Section  24.  If  the  appellant  fails  to  enter  and  prosecute  his  appeal, 
he  shall  be  defaulted  on  his  recognizance  and  the  superior  court  may 
impose  sentence  upon  him  for  the  crime  of  which  he  was  convicted,  as 
if  he  had  been  convicted  in  said  court,  and,  if  he  is  not  then  in  custody, 
may  issue  process  to  bring  him  into  court  to  receive  sentence. 


1893.  396,  §  50. 

1894,  431. 

R.  L.  219,  §  27. 


108  Mass.  5. 

109  Mass.  361. 


160  Mass.  354. 
210  Mass.  445. 


Withdrawal 

of  appeals  in 

criminal  cases. 

1S74.  33, 

§§  1,  2. 

P.  S.  154,  §12; 

155,  §§  63,  64. 

1893,  396, 
§§51.52. 

1894,  431. 
R.  L.  219, 
§§  28.  29. 

1909,  381. 

1910,  244. 


§1. 


Section  2.5.  The  appellant  may,  at  any  time  before  the  next  sitting  1 
of  the  superior  court  for  criminal  business,  come  personally  before  the  2 
court  or  trial  justice  from  whose  judgment  the  appeal  was  taken  and  3 
withdraw  his  appeal.  If  the  appellant  has  been  committed,  the  officer  4 
in  charge  of  the  jail,  within  forty-eight  hours  after  his  commitment,  5 
shall  notify  him  of  his  right  to  withdraw  his  appeal  and  shall  furnish  6 
him  with  a  blank  form  of  withdrawal,  which,  if  signed  by  him,  shall  be  7 
witnessed  by  said  officer;  thereupon,  or  if  prior  to  said  notice  the  appellant  8 
notifies  the  said  officer  of  his  desire  to  withdraw  his  appeal,  the  said  9 
officer  shall  forward  the  defendant,  with  the  signed  form  of  withdrawal,  10 
to  the  court  or  trial  justice  before  whom  the  appeal  was  taken.    In  such  11 
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12  case  the  court  or  trial  justice  may  order  the  appellant  to  comply  with  the 

13  sentence  appealed  from,  in  the  same  manner  as  if  it  were  then  first  im- 

14  posed,  or  may  revise  or  revoke  the  same  if  satisfied  that  cause  for  such 

15  revision  or  revocation  exists;    provided,  that  the  court  or  trial  justice 

16  shall  not  increase  the  sentence  as  first  imposed,  and  if  sureties  had  rec- 

17  ognized  with  the  appellant  to  prosecute  his  appeal  they  shall  be  dis- 
IS  charged.    If  the  copy  of  the  record  of  conviction  has  been  transmitted 

19  to  the  superior  court,  the  court  or  trial  justice  shall  notify  the  clerk  of 

20  the  superior  court  of  the  withdrawal  of  the  appeal,  who  shall  thereupon 

21  make  a  memorandum  thereof  upon  the  record  of  the  superior  court. 

1  Section  26.     In  such  case,  compensation  shall  be  allowed  and  paid  fo^jaUei.""^'' 

2  by  the  town  where  the  crime  was  committed  to  the  jailer  for  his  expenses  p%*']^-'';  |^,-2- 

3  in  the  conveyance  and  custody  of  the  appellant,  at  the  same  rate  as  is  iss,  §65. 

4  allowed  to  officers  serving  a  mittimus.    If  the  appeal  was  from  a  sentence  440.  §  2.' 

5  to  pay  a  fine,  the  fees  of  the  jailer  shall  be  paid  by  the  appellant  if,  after  {III',  lie,  §  53. 

6  the  appeal  is  withdrawn,  he  pays  the  fine. 

1S94,  431.  R.  L.  219,  §  30. 

1  Section  27.     Decisions  of  the  superior  court  upon  questions  raised  °eain abatl- 

2  upon  a  plea  in  abatement  to  an  indictment  or  complaint  shall  be  final.  ™ent  final. 

1859,  196,  §  27.  18S0,  118.  R.  L.  219,  §  31. 

G.  S.  115,  §  7.  P.  S.  153,  §  8.  23S  Mass.  379. 

1  Section  28.     A  defendant  aggrieved  by  a  judgment  of  the  superior  Appeal  to 

2  court  founded  upon  matter  of  law  apparent  upon  the  record  in  any  crim-  ciai  court. 

3  inal  proceeding,  except  a  judgment  upon  a  plea  in  abatement,  may  appeal  lUl'.  isb.S^s. 

4  therefrom  to  the  supreme  judicial  court. 

R.  S.  82,  §  28;   138.  §  5.  R.  L.  219,  §  32.  208  Mass.  162. 

1859,  196,  §  26.  110  Mass.  188.  210  Mass.  360. 

G.  .S.  114,  §  10.  156  Mass.  61,  348.  238  Mass.  379. 

P.  S.  152,  §  10.  160  Mass.  307.  254  Mass.  46. 

1  Section  29.     The  superior  court  may,  at  the  sitting  in  which  an  indict-  New  trial. 

2  ment  is  tried,  or  within  one  year  thereafter,  or,  in  capital  cases,  within  1,832!  130!  §4! 

3  said  year  or  at  any  time  before  sentence,  upon  motion  in  writing  of  the  fo,^i  n]  ils,' 

4  defendant,  grant  a  new  trial  for  any  cause  for  which  by  law  a  new  trial  fss^'  152 

5  may  be  granted  or  if  it  appears  to  the  court  that  justice  has  not  been  done,  p  |-  ^J'f  ^^^ 

6  and  upon  such  terms  or  conditions  as  the  court  shall  order. 

R.  L.  219,  §  33.  183  Mass.  199.  261  Mass.  12, 

1922,  508,  S  1.  242  Mass.  427.  20,  299. 

1  Met.  428.  244  Mass.  568.  266  Mass.  113. 

Ill  Mass.  439.  246  Mass.  12.  273  Mass.  240. 

123  Mass.  418.  255  Mass.  369. 

1  Section  30.     If,  upon  the  trial  of  a  person  convicted  in  the  superior  Report. 

2  court,  a  question  of  law  arises,  which,  in  the  opinion  of  the  presiding  JI32;  130!  1 1. 

3  justice,  is  so  important  or  doubtful  as  to  require  the  decision  of  the  as.  173, 1 s^' 

4  supreme  judicial  court,  he  shall,  if  the  defendant  desires  or  consents  to  r  1:^21^9  \^34 

5  it,  report  the  case  so  far  as  necessary  to  present  the  question  of  law  aris-  los  Mass!  468. 

„    .  ,  .  ,      ,  ,  1      Vi  1  -1  •        1         1        126  Mass.  248. 

b  ing  therein;  and  thereupon  the  case  shall  be  continued  to  await  the  de-  issMass.  46i. 

7  cision  of  the  supreme  judicial  court. 

219  Mass.  3SG.  233  Mass.  535.  250  Mass.  528. 

224  Mass.  42.  245  Mass.  163.  265  Mass.  425. 

1  Section  31.     Exceptions  may  be  alleged  by  a  defendant  in  a  criminal  fg^oTioTi  s. 

2  case  who  is  aggrieved  by  an  opinion,  ruling,  direction  or  judgment  of  the  }|ij'  ig^i^' 

3  superior  court  rendered  upon  any  question  of  law  arising  at  the  trial  of  i83o!  ii3, 5  4. 

4  such  case  or  upon  a  motion  for  a  new  trial,  but  not  upon  a  plea  in  abate-  R.  s!82,  §  29- 

'  ^  ^  138,  5  11. 
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1831,  261. 
1859,  196. 
§§27,29. 
G.  S.  11.5. 
8,  10,  11. 
1863,  ISO.  §  2. 
1880,  118. 
P.  S.  153.  §§8, 
10,  12,  13. 
1891,  379,  §  2. 
1894,204; 
412. 

1895,  153, 
R.  L.  219, 

1925.  279, 

1926,  329,  §  6, 
3  Gush.  212. 
110  Mass.  491. 
119  Mass.  208. 
126  Mass.  2.58. 
156  Mass.  61. 
208  Mass.  162. 
217  Mass.  473. 
238  Mass.  379. 
255  Mass.  227. 

264  Mass.  324, 
564. 

265  Mass.  436. 
271  Mass.  323. 
273  Mass.  240. 


§§7, 


§1. 

§35. 

§2 


ment ;  provided,  that  exceptions  alleged  in  any  proceedings  or  trial  upon  5 
an  indictment  for  murder  or  manslaughter,  or  upon  an  indictment  or  com-  6 
plaint  for  any  other  felony  by  order  of  the  justice  of  the  superior  court  7 
presiding  at  such  proceedings  or  trial  made  subject  to  sections  thirty-three  8 
A  to  thirty-three  G,  inclusive,  shall  be  governed  by  said  sections,  and  9 
authority  to  make  any  such  proceedings  or  trial  subject  to  said  sections  10 
is  hereby  granted  to  said  presiding  justice,  and  no  bill  of  exceptions  shall  11 
be  entered  or  considered  in  the  supreme  judicial  court  in  any  such  pro-  12 
ceedings  or  trial.  The  exceptions  shall  be  reduced  to  writing  and  filed  13 
with  the  clerk  and  notice  thereof  given  to  the  commonwealth  within  three  14 
days  after  the  verdict  or  after  the  opinion,  ruling,  direction  or  judgment  15 
excepted  to  is  given,  unless  a  further  time,  not  exceeding  five  days,  except  16 
by  consent  of  the  district  attorney,  is  allowed  by  the  court.  The  clerk,  17 
immediately  upon  the  filing  of  the  exceptions,  shall  present  them  to  the  18 
court,  and  if,  upon  examination  thereof  by  the  presiding  justice,  they  are  19 
found  conformable  to  the  truth,  they  shall  be  allowed  by  him.  In  all  20 
cases,  the  district  attorney  shall  have  an  opportunity  to  be  heard  con-  21 
cerning  the  allowance  of  such  exceptions.  The  provisions  of  sections  one  22 
hundred  and  fifteen  to  one  hundred  and  seventeen,  inclusive,  of  chapter  23 
two  hundred  and  thirty-one,  so  far  as  appropriate,  shall  apply  to  excep-  24 
tions  taken  in  criminal  cases.  25 


AflBrmance  of 
judgment  upon 
non-entry  of 
appeal. 
1817,  185.  §5. 
1820.  79,  ' 
1832,  130, 
R.  S.  82, 
138,  §  8. 
G.  S.  112,  §  16. 
P.  S.  150,  §  16. 
1888.  94. 
1900.  372,  §  1. 


!4. 
§3. 
"ilO; 


Section  32.  If  the  defendant  neglects  to  enter  his  appeal,  exceptions 
or  report  in  the  supreme  judicial  court,  or  neglects  to  take  the  necessary 
measures  for  the  hearing  of  the  cause  in  the  supreme  judicial  court,  the 
superior  court  may,  upon  the  application  of  the  district  attorney  and 
after  notice,  order  that  the  appeal,  exceptions  or  report  be  dismissed  and 
that  the  judgment,  opinion,  ruling  or  order  appealed  from,  excepted  to 
or  reported  be  affirmed. 

R.  L.  219.  §  36.  236  Mass.  326. 


1 

2 
3 
4 
5 
6 
7 


of'^pap'S-'l^'""  Section  33.  Copies  and  papers  relative  to  a  question  of  law  which 
isol  ill  ^^'  arises  in  a  criminal  case  in  the  superior  court  upon  appeal,  exception, 
G  I'^'ns  12  i"*^PO''t  or  otherwise  shall  be  prepared  by  the  clerk  of  the  court  at  the 
1864',  111'.  '  expense  of  the  commonwealth  and  shall  thereupon  be  transmitted  to  and 
37.  entered  in  the  law  docket  of  the  supreme  judicial  court  for  the  common- 
'■  wealth,  or  for  the  proper  county,  as  soon  as  may  be  after  such  cjuestion 
of  law  has  been  reserved  and  dulv  made  matter  of  record  in  the  superior 


p.  S.  1.53, 
R.  L.  219, 
1929,  265, 


court.    Copies  and  papers  as  aforesaid  shall  be  as  specified  by,  and  the 
number  of  copies  to  be  prepared  hereunder  and  the  persons  for  whose  use 

the  same  shall  be  transmitted  shall  be  as  provided  in,  the  provisions  of  10 

section  one  hundred  and  thirty-five  of  chapter  two  hundred  and  thirty-  11 

one  relative  to  appellate  proceedings  in  civil  cases,  except  as  otherwise  12 

provided  in  respect  to  the  transcript  of  the  evidence  by  sections  thirty-  13 

three  A  to  thirty-three  G,  inclusive,  and  the  rules  made  thereunder,  in  14 

criminal  cases  subject  to  said  sections.    Entry  of  a  case  hereunder  shall  15 

not  transfer  the  case,  but  only  the  question  to  be  determined.  16 


Transcript  of 
evidence  in 
capital,  etc., 
cases. 

1925,  279,  §  1. 

1926,  329,  §  1. 

260  Mass.  288. 

261  Mass.  299. 

262  Mass.  408. 
264  Mass.  221, 
324.  564. 

270  Mass.  319. 


Section  33A.  In  any  proceedings  or  trial  upon  an  indictment  for 
murder  or  manslaughter,  or  upon  an  indictment  or  complaint  for  any 
other  felony  by  order  of  a  justice  of  the  superior  court  made  subject  to 
this  and  the  six  following  sections  as  provided  in  section  thirty-one,  the 
evidence  shall  be  taken  by  an  official  stenographer  or  by  a  stenographer 
appointed  by  the  court,  and  transcribed  in  such  number  of  copies  as  the 


270  Mass.  319. 
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7  court  may  direct.    The  evidence  transcribed  shall  be  designated  as  the 

8  "Transcript  of  the  Evidence",  shall  be  certified  by  the  stenographer  and 

9  shall,  with  such  corrections  as  are  made  therein  by  direction  of  the  court, 

10  be  regarded  as  a  true  record  of  the  evidence.    Alleged  errors  in  the  tran- 

11  script  of  the  evidence  must  be  seasonably  called  to  the  attention  of  the 

12  court.    Exceptions  taken  during  the  proceedings  and  trial  shall  be  num- 

13  bered  consecutively  in  the  transcript  of  the  evidence. 

1  Section  3.3B.     A  defendant  in  a  case  of  murder  or  manslaughter,  or  Filing  claim 

2  other  felony  made  subject  to  sections  thirty-three  A  to  thirty-tln-ee  G,  "LTclses." 

3  inclusive,  as  aforesaid,   aggrieved   by  an  opinion,   ruling,   direction   or  Jgaei  llg]  1 2 

4  judgment  of  the  superior  court,  rendered  upon  any  question  of  law  arising  '^^  J!"''''  ???■ 
:)  out  or  such  case  or  upon  a  motion  for  a  new  trial,  Init  not  upon  a  plea  in  324,  564. 

G  abatement,  who  desires  to  appeal  therefrom  and  whose  exceptions  thereto  270  mIII'.  319! 

7  have  been  seasonably  saved  shall,  within  twenty  days  after  verdict,  file 

8  a  claim  of  appeal  in  writing  with  the  clerk,  who  shall  forthwith  notify  the 

9  district  attorney  of  such  claim. 

1  Section  33C.     Upon  the  filing  of  a  claim  of  appeal,  one  copv  of  the  same  subject. 

2  transcript  of  the  evidence  shall  be  delivered  to  the  clerk,  who  shall  forth-  ^  rpc"rd'°° 

3  with  cause  it  to  be  substantially  bound  into  volumes  of  convenient  size  ]?^  '^i  |  J- 

4  and  inscribed  with  the  name  of  the  court  from  which  the  appeal  is  taken,  f^l  llnj  ^If 

5  the  title  and  number  of  the  case,  and  the  term  "  Transcript  of  the  Evi-  ?24,  sgT  " 

6  dence".     The  clerk  shall  forthwith  prepare  a  concise  summary  of  the 

7  record,  which  shall  also  include  a  copy  of  the  indictment  or  complaint  and 

8  of  such  pleadings  and  motions  as  the  district  attorney  or  defendant  may 

9  designate.     Written  notice  of  the  completion  of  the  summary  shall  be 

10  given  by  the  clerk  to  the  defendant  or  his  counsel  of  record  and  the  fact 

11  that  such  notice  was  given  shall  be  certified  upon  the  record. 

1  Section  33D.     Within  ten  days  after  the  notice  provided  for  in  the  same  subject. 

2  preceding  section  the  defendant  shall  file  an  a.ssignment  of  errors.     For  e^rorTbl- "'  °' 

3  cause  shown,  a  justice  of  the  superior  court  may  extend  the  time  for  filing  f925"''279';  §  1 

4  such  assignment  of  errors;    provided,  that  no  assignment  of  errors  may  |!|t  ^'.?f  j^f  ■ 

5  be  filed  more  than  thirty  days  after  such  notice  except  upon  order  of  a  27o'M"ass."'3i9. 

6  justice  of  the  supreme  judicial  court.    The  specific  grounds  upon  which 

7  any  claim  of  error  is  based  shall  be  set  forth  in  a  concise  form.    The  mere 

8  statement  that  the  evidence  was  inadmissible  or  immaterial  or  irrelevant, 

9  without  other  grounds,  shall  not  be  a  sufficient  assignment  of  error.    There 

10  shall  be  no  statement  of  testimony  in  the  assignment  of  errors  other  than 

11  by  reference  to  pages  in  the  transcript,  except  when  it  is  essential  to 

12  clarify  the  point  raised. 

1  Section  33E.     The  clerk  shall,  as  speedily  as  possible  but  in  any  event  same  subject. 

2  within  ten  days  after  the  filing  of  the  assignment  of  errors  or  within  such  o/Sd "to" 

3  further  time  as  a  justice  of  the  superior  court  may  for  cause  allow,  trans-  "uSuourt. 

4  mit  the  bound  copy  of  the  transcript  of  the  evidence,  the  summary  of  the  Igll;  HI  1 1' 

5  record  and  the  assignment  of  errors,  which  together  shall  constitute  the  ~l°  j'f^^'  2|8- 

6  record  on  appeal,  to  the  supreme  judicial  court  for  the  county  in  which  ?24,  seT' ' 

7  the  case  is  pending  or  to  the  supreme  judicial  court  for  the  commonwealth  ^ 

8  whichever  first  has  a  law  sitting,  including  an  adjourned  sitting  in  the  case 

9  of  the  court  for  the  commonwealth,  after  the  assignment  of  errors  is  filed, 
10  and  upon  receipt  of  the  same  such  appeal  shall  forthwith  be  entered  bv 
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the  clerk  on  the  docket  of  such  court.  The  entry  thereof  shall  not  transfer  11 
the  case  but  only  the  questions  to  be  determined.  The  supreme  judicial  12 
court  shall  consider  all  questions  of  law  fairly  raised.  13 


Same  subject. 
Dismissal  of 
appeal. 

192.5,  279,  §  1. 
1926,  329,  §  5. 
260  Mass.  288. 
264  Mass.  324. 
270  Mass.  319. 


Section  33F.     If  the  defendant  neglects  to  file  an  assignment  of  errors  1 

within  the  time  specified  in  section  thirty-three  D,  the  appeal  shall  be  2 

dismissed  by  the  superior  court  as  a  matter  of  course,  unless  further  time  3 

is  granted  by  a  justice  of  the  supreme  judicial  court,  and  the  judgment  4 

appealed  from  be  affirmed.    If  the  defendant  neglects  to  take  the  neces-  5 

sary  measures  for  the  hearing  of  the  cause  in  the  supreme  judicial  court,  6 

a  justice  of  said  court  may  order  that  the  appeal  be  dismissed  and  that  7 

the  judgment  appealed  from  be  affirmed  or  make  such  other  orders  as  may  8 

be  necessary  to  the  furtherance  of  justice.  9 


Same  subject. 
Rules  govern- 
ing exhibits, 
printing,  etc. 
1925,  279,  §  1. 
264  Mass.  324. 
270  Mass.  319. 


Section  33G.     The  supreme  judicial  court  may  make  rules  and  regu-  1 

lations  governing  exhibits  and  the  number  of  copies,  form,  printing,  filing  2 

and  disposition  of  all  documents  relating  to  appeals  under  the  six  preced-  3 

ing  sections;  provided,  that  the  transcript  of  the  evidence  shall  not  be  4 

printed.  5 


Motions  in 
arrest  of 
judgment. 
1864,  250,  §  3. 
P.  S.  214,  §  27. 


Section  34.  No  motion  in  arrest  of  judgment  shall  be  allowed  for  1 
a  cause  existing  before  verdict,  unless  it  affects  the  jurisdiction  of  the  2 
court.  3 


R.  L.  219,  §  38. 
10  Allen,  193. 
129  Mass.  489. 
151  Mass.  394. 
153  Mass.  444. 
159  Mass.  61. 


160  Mass.  307,  354. 
162  Mass.  339. 
170  Mass.  460. 
202  Mass.  379. 
210  Mass.  445. 


213  Mass.  135. 
247  Mass.  580. 
249  Mass.  555. 
251  Mass.  550. 
253  Mass.  549. 


Trial  of 
female 
defendants. 
1904, 218. 


Section  35.  In  all  trials  in  district  courts,  male  and  female  prisoners  1 
shall  not  be  placed  at  the  same  time  in  the  same  dock,  unless  they  are  2 
complained  of  jointly.  3 
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JUDGMENT  AND  EXECUTION. 


Sect. 
1. 


lA. 
2. 


3. 

3A. 
4. 

4A. 


Execution  of  sentences  may  be  sus- 
pended, etc.,  e.\cept  in  case  of  sec- 
ond conviction  of  driving  under 
influence  of  intoxicating  liquor  or 
second  conviction  of  felony. 

Same  subject.     Probation. 

Execution  of  certain  orders  of  com- 
mitment to  Massachusetts  reform- 
atory and  other  institutions  may  be 
suspended,  etc. 

Arrest  of  person  on  probation,  etc. 

Expedition  of  sentence. 

Sentence  notwithstanding  appeal, 
etc. 

Courts  to  obtain  criminal  records  of 
defendants  before  disposition  of 
certain  cases. 


Sect. 

5.  Sentence  if  no  punishment  is  pro\-ided 

by  statute.    Service  of  sentence  in 
certain  cases. 

6.  Sentence  to  jail  or  house  of   correc- 

tion. 

7.  Same  subject. 

8.  Commitments  upon  two  or  more  sen- 

tences. 
SA.  When    "from    and    after"    sentence 
takes  effect. 

9.  Second  sentence  for  non-payment  of 

fine. 

10.  Conditional  sentence. 

11.  Remission   of   fine   or   imprisonment 

where  law  prescribes  both. 

12.  Husband  assaulting  wife  to  recognize, 

etc. 
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Sect. 

13.  Recognizance  to  keep    the  peace  in 

other  cases. 

14.  Proceedings  on  forfeiture  of  recogni- 

zance. 

15.  Sentence  to  jail,  etc.,  in  any  county. 

16.  Female    sentenced    to    reformatory, 

when. 

17.  Sentences  to  reformatorj'  for  women. 

18.  Term  of  sentences  to  reformatory  for 

women 

19.  Place  of  imprisonment  of  women. 

20.  Imprisonment  of  women  sentenced  to 

confinement  at  hard  labor,   where 
executed. 

21.  [Repealed.] 

22.  Boy  to  be  sentenced  to  jail  instead  of 

state  prison,  when. 

23.  Sentences  to  jail  and  house  of  correc- 

tion limited. 

24.  Indeterminate  sentence. 

25.  Punishment  of  habitual  criminals. 

26.  Further  sentence  of  convict  in  state 

prison. 

27.  Sentence  to  state  prison  may  be  exe- 

cuted immediately. 
2S.      Same  subject. 

29.  Form  of  sentence.    Solitary  imprison- 

ment. 

30.  Offices  forfeited  by  sentence  to  state 

prisf>n. 

31.  Persons  punishable  in  reformatorj'. 


Sect. 

32.  Indeterminate  sentence   to   reforma- 

tory. 

33.  Length  of  sentences  at  reformatory. 

34.  Sheriff,  etc.,  to  execute  sentences. 

35.  Copy  of  indictment,  etc.,  to  be  trans- 

mitted to  warden,  etc. 

36.  Sentences  to  state  farm. 

37.  Name  of  crime  to  be  stated  in  mit- 

timus. 

38.  Powers  of  officer  in  execution   of  a 

warrant  of  commitment. 

39.  Return    of    precept    to    magistrate. 

Copy  with  jailer,  etc. 

40.  Service  of  new  mittimus  upon  convict. 

41.  Default  of  corporation. 

42.  Warrant  of  distress. 

43.  Appointment  of  time  for  execution  of 

a  death  sentence. 

44.  Confinement  of  prisoner  under  sen- 

tence. 

45.  Sentence,  when  executed. 

46.  Death  penalty,  how  inflicted. 

47.  Insane  person  or  woman  quick  with 

child  not  to  be  sentenced. 

48.  Respite  of  execution  in  such  cases. 

49.  Respite  in  other  eases. 
49A.  Stay  of  execution. 

50.  Witnesses  of  the  execution. 

51.  Post  mortem  examination  of  certain 

bodies. 

52.  Return  of  warrant. 


1 

2 

3 

4 

5 

6 

7 

S 

9 

10 

11 

12 

1:3 

14 

15 

10 

17 

IS 

19 

•20 

21 

22 

23 

24 

2.5 


Section  1.  When  a  person  convicted  before  a  district  court  is 
sentenced  to  imprisonment,  the  court  may  direct  that  the  execution  of 
the  sentence  be  suspended,  and  that  he  be  placed  on  probation  for  such 
time  and  on  such  terms  and  conditions  as  it  shall  fi.x.  When  a  person  so 
convicted  is  sentenced  to  pay  a  fine,  and  to  stand  committed  until  it  is 
paid,  the  court  may  direct  that  the  execution  of  the  sentence  be  suspended 
for  such  time  as  it  shall  fix,  and  that  he  be  placed  on  probation  on  condi- 
tion that  he  pay  the  fine  within  such  time.  If  the  fine  does  not  exceed 
fifteen  dollars  and  the  court  finds  that  the  defendant  is  unable  to  pay  it 
when  imposed,  the  execution  of  the  sentence  shall  be  suspended  and  he 
shall  be  placed  on  probation,  unless  the  court  shall  find  that  he  will  prob- 
ably default,  or  that  such  suspension  will  be  detrimental  to  the  interests 
of  the  public.  If  he  is  committed  for  non-payment  of  a  fine,  the  order  of 
commitment  shall  contain  a  recital  of  the  findings  of  the  court  on  which 
suspension  is  refused.  The  fine  shall  be  paid  in  one  payment,  or  in  part 
payments,  to  the  probation  officer,  and  when  fully  paid  the  order  of  com- 
mitment shall  be  void.  The  probation  officer  shall  give  a  receipt  for 
every  payment  so  made,  shall  keep  a  record  of  the  same,  shall  pay  the 
fine,  or  all  sums  received  in  part  payment  thereof,  to  the  clerk  of  the  court 
at  the  end  of  the  period  of  probation  or  any  extension  thereof,  and  .shall 
keep  on  file  the  clerk's  receipt  therefor.  If  during  or  at  the  end  of  said 
period  the  probation  officer  shall  report  that  the  fine  is  in  whole  or  in  part 
unpaid,  and  in  his  opinion  the  person  is  unwilling  or  unable  to  pay  it,  the 
court  may  either  extend  said  period,  place  the  case  on  file  or  revoke  the 
suspension  of  the  execution  of  the  sentence.    When  such  suspension  is 


Execution  of 
sentences  may 
be  suspended, 
etc.,  except 
in  case  of 
second  con- 
viction of 
driving  under 
influence  of 
intoxicating 
liquor  or  sec- 
ond conviction 
of  felony. 
1900,  449, 
R.  L.  220, 
1905,  338. 

1912,  154. 

1913.  653. 

1924,  175, 

1925,  297, 

1926,  271, 
296. 

205  Mass. 
243  Mass.  90. 
246  Mass.  57. 
250  Mass.  493. 


§1. 


§1. 


155. 
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revoked,  in  a  case  where  the  fine  has  been  paid  in  part,  the  defendant  may  26 
be  committed  for  default  in  payment  of  the  balance.  27 

The  provisions  of  this  section  shall  not  permit  the  suspension  of  the  28 
execution  of  the  sentence  of  a  person  convicted  of  operating  a  motor  29 
vehicle  while  under  the  influence  of  intoxicating  liquor  if  such  oiTence  was  30 
committed  within  a  period  of  six  years  immediately  foll(jwing  his  final  31 
conviction  of  a  like  offence  by  a  court  or  magistrate  of  the  commonwealth,  32 
or  of  a  person  convicted  of  a  felony  if  it  shall  appear  that  he  has  been  33 
previously  convicted  of  any  felony.  34 


Same  subject. 
Probation. 
1924,  175.  §  2. 
1926,  271.  §  3; 
296. 


Section  1A.  When  a  person  convicted  before  a  district  court  is  1 
sentenced  to  fine  and  imprisonment,  the  court  may  direct  that  the  execu-  2 
tion  of  the  sentence  be  suspended  as  to  the  fine  or  the  imprisonment  or  3 
both,  and  that  he  be  placed  on  probation  for  such  time  and  on  such  terms  4 
and  conditions  as  it  shall  fix;  the  court  may  direct,  as  one  of  such  terms  5 
and  conditions,  that  payment  of  the  fine  may  be  made  to  the  probation  6 
officer  in  one  payment,  or  in  part  payments,  during  the  period  of  proba-  7 
tion  or  any  extension  thereof,  and  when  such  fine  shall  have  been  fully  8 
paid  the  order  of  commitment  as  to  the  fine  shall  be  void,  but  the  order  of  9 
commitment  as  to  imprisonment  shall  not  be  affected  by  such  payment.  10 
The  probation  officer  shall  give  a  receipt  for  every  payment  so  made,  shall  11 
keep  a  record  of  the  same,  shall  pay  the  fine,  or  all  sums  received  in  part  12 
payment  thereof,  to  the  clerk  of  the  court  at  the  end  of  the  period  of  13 
probation  or  any  extension  thereof,  and  shall  keep  on  file  the  clerk's  14 
receipt  therefor.  If  during  or  at  the  end  of  said  period  the  probation  1.5 
officer  shall  report  that  the  fine  is  in  whole  or  in  part  unpaid,  and  in  his  16 
opinion  the  person  is  unwilling  or  unable  to  pay  it,  the  court  may  either  17 
extend  said  period,  place  the  case  on  file  or  revoke  the  suspension  of  the  18 
execution  of  the  sentence.  When  such  suspension  is  revoked,  in  a  case  19 
where  the  fine  has  been  paid  in  part,  the  defendant  may  be  committed  20 
for  default  in  payment  of  the  balance,  and  may  also  be  committed  for  the  21 
term  of  imprisonment  fixed  in  the  original  sentence.  This  section  shall  22 
not  permit  the  suspension  of  the  execution  of  the  sentence  of  any  person  23 
convicted  of  a  felony  if  it  shall  appear  that  he  has  been  previously  con-  24 
victed  of  any  felony.  25 


Execution  of 
certain  orders 
of  commitment 
to  Massachu- 
setts reforma- 
tory and 
other  insti- 
tutions may 
be  suspended, 
etc. 

1908,  103. 
1913,  471,  §  2. 


Section  2.  In  all  cases  the  execution  of  orders  of  commitment  to  the 
Massachusetts  reformatory,  the  reformatory  for  women,  any  training 
school,  however  named,  the  Lyman  school,  the  industrial  school  for  girls, 
the  industrial  school  for  boys  and  the  department  of  public  welfare  may 
be  suspended,  and  such  suspension  continued  or  revoked,  in  the  same 
manner  and  with  the  same  effect  as  the  execution  of  sentences  in  criminal 


cases. 


1919,  350,  §  87. 


1931.  426.  §  48. 


4  Op.  A.  G.  628. 


Arrest  of 
person  on 
probation,  etc. 
1S97,  236. 
1900,  449.  §  2. 
R.  L.  220,  §  2. 

1926,  266;  296. 

1927,  140,  §  1. 
183  Mass.  238. 
199  Mass.  44. 
246  Mass.  57. 


Section  3.     At  any  time  before  final  disposition  of  the  case  of  a  person  1 

placed  on  probation  in  the  custody  of  a  probation  officer,  the  probation  2 

officer  may  arrest  him  without  a  warrant  and  take  him  before  the  court,  3 

or  the  court  may  issue  a  warrant  for  his  arrest.    When  taken  before  the  4 

court,  it  may,  if  he  has  not  been  sentenced,  sentence  him  or  make  any  5 

other  lawful  disposition  of  the  case,  and  if  he  has  been  sentenced,  it  may  6 

continue  or  revoke  the  suspension  of  the  execution  of  his  sentence.     If  7 

such  suspension  is  revoked,  the  sentence  shall  be  in  full  force  and  effect.  8 
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1  Section  3A.     Not  later  than  seven  days  after  a  plea  of  guilty  or  after  Expedition  of 

2  a  verdict  of  guilty  and  in  any  event  before  adjournment  of  the  sitting  at  i926',°245: 296. 

3  which  such  plea  or  verdict  has  been  taken  and  recorded  in  a  case  of  felony 

4  not  punishable  by  death  wherein  no  question  of  law  has  been  reported  for 

5  decision  by  the  supreme  judicial  court,  the  district  attorney  shall  move 

6  for  sentence. 

1  Section  4.     Sentence  shall  be  imposed  upon  conviction  of  a  crime  Sentence  not- 

2  not  punishable  by  death,  although  exceptions  have  been  alleged  or  an  TppeaC^ti!"^ 

3  appeal  taken.    The  reservation,  filing  or  allowance  of  exceptions,  or  the  Hgsllei: 

4  entry  of  an  appeal,  shall  not  stay  the  execution  of  the  sentence  unless  5^37'^-^°;  ^3- 

5  the  justice  imposing  it,  or  a  justice  of  the  supreme  judicial  court,  files  }^,|j,i^gg  jg 

6  a  certificate  that  in  his  opinion  there  is  reasonable  doubt  whether  the  ns  Mass.  37 

7  judgment  should  stand.    If  sentence  is  so  stayed,  the  justice  may  at  the  2ioMkss:445! 

8  same  time  make  an  order  relative  to  the  custody  of  the  prisoner  or  for  235  mS;  357. 

9  admitting  him  to  bail. 

265  Mass.  436.  2  0p.  A.G.4S2. 

1  Section  4A.     Before  disposition  by  sentence  or  placing  on  file  or  Courts  to  ob- 

2  probation  of  any  criminal  prosecution  for  an  offence  punishable  by  im-  Record"™"* 

3  prisonment  for  more  than  one  year,  the  court  shall  obtain  from  its  proba-  befored?s-^ 

4  tion  officer  all  available  information  relative  to  prior  criminal  prosecu-  !?°r1ain''caLs. 

5  tions,  if  any,  of  the  defendant  and  to  the  disposition  of  each  such  prose-  i926, 320,  §  4. 

6  cution. 

1  Section  5.     If  no  punishment  for  a  crime  is  provided  by  statute,  Sentence,  if 

2  the  court  shall  impose  such  sentence,  according  to  the  nature  of  the  fs^^ovideJr^" 

3  crime,  as  conforms  to  the  common  usage  and  practice  in  the  common-  serv!ce"of' 

4  wealth.     If  a  person  is  convicted  of  a  misdemeanor  punishable  by  im-  certai"n?ase3. 

5  prisonment,  he  may,  unless  otherwise  expressly  provided,  be  sentenced  r^I'iV  51 

6  to  imprisonment  either  in  the  jail  or  in  the  house  of  correction. 

G.  S.  174.  I  1.  Ifl02,  544,  §  34.  189  Mass.  76. 

P.  S.  215.  §  1.  13  Allen.  581.  2.56  Mass.  539. 

R.  L.  220,  §  4.  165  Mass.  446.  264  Mass.  51. 

1  Section  0.     Whoever  is  convicted  of  a  crime  punishable  wholly  or  .Sentence  to 

2  in  part  by  imprisonment  in  jail  may  be  sentenced  to  such  imprisonment  JTf'correot'ion. 

3  in  the  house  of  correction  or  to  solitary  imprisonment  and  confinement  r^'^s'  Itl'  |  Ir'. 

4  at  hard  labor  either  in  the  jail  or  house  of  correction;   and  if  convicted  p  s.  21,5.' §  3.' 

5  of  a  crime  punishable  by  imprisonment  in  the  house  of  correction  may  |^*2. 241. 1 1. 

6  be  sentenced  to  such  imprisonment  in  a  jail. 

2  Met.  419.  Ifil  Mass.  120.  188  Mass.  443. 

4  Met.  360.  184  Maes.  320.  215  Mass.  525. 

1  Section  7.     \\1ioever  is  convicted  of  a  crime  punishable  by  a  fine,  Same  subject. 

2  and  is  liable  to  imprisonment  in  the  jail  for  its  non-payment,  may  be  c  s.'i74.§5. 

3  sentenced  to  such  imprisonment  in  the  house  of  correction,  or  to  con-  r.  1.122^6,  \*6. 

4  finement  at  hard  labor  either  in  the  jail  or  house  of  correction. 

2  Met.  408. 

1  Section  8.    A  convict  upon  whom  two  or  more  sentences  to  imprison-  Commitments 

2  ment  are  imposed  may  be  fully  committed  upon  all  such  sentences  at  mo™  sen- ""^ 

3  the  same  time,  and  shall  serve  them  in  the  order  named  in  the  mittimuses  i8S4?265. 

4  upon   which  he  is  committed;    but  when  fine  and  imprisonment  are  {^gij- j^g' ^  ^• 

5  named  in  one  of  the  sentences  the  prisoner  shall  always  be  committed 

6  upon  the  term  sentence  first. 
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when  "from 
and  after" 
sentence 
takes  effect. 
1924,  165. 


Section  8A.     For  the  purpose  only  of  determining  the  time  of  the  1 

taking  efTect  of  a  sentence  which  is  ordered  to  take  efi'ect  from  and  after  2 

the  expiration  of  a  previous  sentence,  such  previous  sentence  shall  be  3 

deemed  to  have  expired  when  a  prisoner  serving  such  previous  sentence  4 

shall  have  been  released  therefrom  by  parole  or  otherwise.    Nothing  in  5 

this  section  shall  be  construed  to  alter  or  control  any  provision  of  section  6 

one  hundred  and  thirty-one  or  one  hundred  and  forty-nine  of  chapter  one  7 

hundred  and  twentv-seven.  8 


Second  sen- 
tence for 
non-payment 
of  fine. 
1S74,  253. 
P.  S.  215,  §  5. 
R.  L.  220,  §  8. 


Section  9.     If  a  convict  is  sentenced  to  pay  a  fine  in  more  than  one  1 

case  and  has  been  committed  to  a  jail,  house  of  correction  or  other  prison  2 

for  refusing  to  pay  such  fine,  the  subsequent  sentence  shall  take  effect  3 

upon  the  expiration  of  the  imprisonment  under  the  former  sentence.  4 


Conditional 
sentence. 
17S8,  53. 
§§1,2. 
1834,  151,  § 
R.  S.  139, 
§§2,3. 
G.  S.  174, 
§§6.7. 
P.  S.  215, 
§§6,7. 
R.  L.  220,  § 
5  Met.  559. 


Section  10.     If  a  person  has  been  convicted  of  a  crime  punishable,  1 

at  the  discretion  of  the  court,  by  fine  or  imprisonment  in  the  jail  or  house  2 

17.  of  correction  or  by  fine  or  imprisonment  in  the  state  prison,  the  court  3 

may  impose  upon  him  a  conditional  sentence,  and  order  him  to  pay  a  fine  4 

within  a  limited  time  which  shall  be  expressed  in  the  sentence,  and  in  5 

default  thereof  to  suffer  such  imprisonment  as  is  provided  by  law.    He  6 

3-    shall  be  forthwith  committed  to  the  custody  of  an  officer  in  court  or  to  7 

the  jail,  to  be  detained  until  the  sentence  is  complied  with;  and  if  he  does  8 

not  within  the  time  limited  pay  the  fine  imposed,  the  sheriff  shall  cause  9 

the  other  part  of  the  sentence  to  be  executed  forthwith.  10 


Remission 
of  fine  or 
imprisonment 
where  law 
prescribes 
both. 

R.  S.  139,  §  4. 
1855,  215,  §  39. 
G.  S.  174,  §  S. 
1866,  280,  §  1. 
P.  S.  215,  §  8. 
1896.  397,  5  17. 
R.  L.  220,  §  10. 


Section  11.  Whoever  is  convicted  of  a  crime,  punishable  by  fine 
and  imprisonment  either  in  the  jail  or  house  of  correction,  except  a 
person  convicted  under  section  thirty-three  of  chapter  one  hundred  and 
thirty-eight,  may  at  the  discretion  of  the  court,  be  sentenced  to  be  pun- 
ished by  imprisonment  only,  or  by  a  fine  only,  if  he  shows  to  the  satis- 
faction of  the  court  that  he  has  not  before  been  convicted  of  a  similar 


crime. 


12  Allen,  421,  428. 

13  Allen,  581. 
109  Mass.  361. 


127  Mass.  452. 
155  Mass.  8. 
184  Mass.  320. 


236  Mass.  281. 
250  Mass.  211. 


Husband 
assaulting 
wife  to 

recognize,  etc. 
1879,  42. 
P.  S.  215, 
§§9,  10. 
R.  L.  220,  §  11 


Section  12.     Except  as  provided  in  section  twenty-eight  of  chapter  1 

two  hundred  and  eighteen  and  in  section  twenty  of  chapter  two  hundred  2 

and  nineteen,  if  a  husband  is  convicted  of  an  assault  upon  his  wife,  the  3 

court  may,  in  addition  to  the  other  penalties  imposed,  or  in  lieu  thereof,  4 

order  him  to  recognize  with  surety  or  sureties  to  keep  the  peace  for  any  5 

term  of  not  more  than  two  years,  and  may  at  any  time  revoke  such  order  6 

or  reduce  the  amount  required  or  order  that  the  recognizance  be  taken  7 

without  suretv.  8 


ufkefp  the'"'  Section  13.  Except  as  provided  in  section  twenty-eight  of  chapter 
peace  in  other  ^^yg  hundred  and  eighteen  and  in  section  twentv  of  chapter  two  hundred 
R  1 139,  §5  and  nineteen,  whoever  is  convicted  of  a  misdemeanor  may,  in  addition 
p.  s.  215,' §11.'  to  the  punishment  prescribed  by  law,  be  required  to  recognize,  with 
2  Aiienre'i.     '  Sufficient  sureties,  in  a  reasonable  sum  to  keep  the  peace,  or  to  be  of  good 

behavior,  or  both,  for  any  term  of  not  more  than  two  years,  and  to  stand 

committed  until  he  so  recognizes. 
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1  Section  14.    Such  recognizance  shall  be  filed  of  record  in  the  superior  Proceedings 

2  court  for  the  county,  and,  upon  a  breach  of  the  condition  thereof,  the  ?e°cognizaMl.° 

3  proceedings  shall  be  as  provided  in  chapter  two  hundred  and  seventy-five  g.  a.  lu.  §  li. 

4  relative  to  recognizances  to  keep  the  peace  and  be  of  good  behavior.  ^'  ^'  ^'^'  *  ^"' 

R.  L.  220,  §  13. 

1  Section  15.     Whoever  is  convicted  of  a  crime,  punishable  by  imprison-  Sentence  to 

2  ment  in  the  jail  or  house  of  correction,  may  be  sentenced  to  a  jail  or  house  inV  county. 

3  of  correction  of  any  county,  and  the  master  or  keeper  shall  receive  and  !««'«!  Mo.  1 2. 

4  detain  him  in  the  same  manner  as  if  he  had  been  sentenced  by  a  court  ]?™;ii^,'^ri. 

5  sitting  in  the  county  where  such  jail  or  house  of  correction  is  situated.         ^-  ^-  --°'  5 1*. 

12  Allen.  424.  1  Op.  A.  G.  309. 

1  Section  16.     A  female,  convicted  of  a  crime  punishable  by  imprison-  Female  sen- 

2  ment  in  a  jail  or  house  of  correction,  may  be  sentenced  to  the  reformatory  refonnat°ory. 

3  for  women.  "''"°' 


1874,  385.  5  17. 

1903,  209. 

1911,  181. 

1881,  189. 

1906,  282. 

1914,  635. 

P.  S.  215,  §  14. 

1907,  251, 

§1. 

256  Mass.  539. 

R.  L.  220,  §  15. 

1  Section  17.    The  court  or  trial  justice,  imposing  a  sentence  to  the  sentences  to 

2  reformatory  for  women,  shall  not  prescribe  the  limit  of  the  sentence  for°wome°ni*' 

3  unless  it  is  for  more  than  five  years. 

1903,  209,  §  1.  1911.  181.  215  Mass.  525.  256  Mass.  539. 

1  Section  18.    A  female  sentenced  to  the  reformatory  for  women  for  xermofsen- 

2  larceny  or  any  felony  may  be  held  therein  for  not  more  than  five  years,  rXTmatory 

3  unless  she  is  sentenced  for  a  longer  term,  in  which  case  she  may  be  held  Igos^Tog?' 

4  therein  for  such  longer  term;    if  sentenced  to  said  reformatory  for  any  j^Joq- ogo  51 

5  other  offence,  she  may  be  held  therein  for  not  more  than  two  years. 

1907,  251,  §§  1-3.  1911,  181.  256  Mass.  539. 

1910,  347.  215  .Mass.  525. 

1  Section  19.     The  sentence  to  imprisonment  of  a  female  convicted  P'^^of™- 

„»«,  i_iii  i-i?  ..  .-v...!  V  iv,i^,.ii  pnsonment  of 

2  01  a  felony  shall  be  executed  in  the  reformatory  for  women ;  or  the  court  ;'a°o"''5o, 

3  imposing  sentence  in  such  a  case  may  impose  the  sentence  in  a  jail  or  house  1907!  251:  §  1. 

4  of  correction  provided  by  law  in  the  case  of  male  prisoners,  if  it  does  not  im'.  eso'. 

5  exceed  two  and  one  half  years. 

215  Mass.  525.  256  Mass.  539. 

1  Section  20.     Subject  to  the  preceding  section,  a  sentence  of  a  female  imprisonment 

2  convict  of  whatever  age  to  confinement  at  hard  labor  shall  be  executed  senTe"nced  to 

3  in  a  jail  or  house  of  correction  or  the  reformatory  for  women  as  the  at"ha"rd"iabor, 

4  court  orders.  where 

executed. 
1818,  123,  §  8.  1874,  3S5,  §  17.  R,  L.  220,  §  16.  12  Cush.  237. 

1834,  151.  §  16.  P.  S.  215,  §  15.  1904.  224.  215  Mass.  525. 

R.  S.  143,  US.  1889,113.  1911,181.  256  Mass.  539. 

G.  S.  174,  §14. 

1      Section  21.    [Repealed,  1931, 426,  §  49.] 

1  Section  22.     If  a  boy  under  sixteen,  convicted  of  felony  and  sen-  Boy  to  be 

2  tenced  to  solitary  imprisonment  and  confinement  at  hard  laljor  for  not  'iSead'of 

3  more  than  three  years,  has  not  been  previously  sentenced  to  the  state  Xn."™""' 

4  prison,  or  to  any  state  prison  or  penitentiary  in  the  United  States,  the  J|^^'  }??•  |fg 

5  sentence  shall,  subject  to  the  following  section,  be  executed  in  the  jail.      R.'s.'i43,'5  is.' 

G.  S.  174,  §13.  P.  S.  215,  §17.  R.  L.  220,  §  18. 
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Sentences 
to  jail  and 
house  of 
correction 
limited. 


Section  23.  No  sentence  of  a  male  convict  to  imprisonment  or  con- 
finement for  more  than  two  and  one  half  years  shall  be  executed  in  any 
jail  or  house  of  correction. 


I81S.  123,  §  1. 
1834,  151,  §  14. 
R.  S.  143,  §  19. 
G.  S.  174,  §  16. 
1870,  206,  I  1. 


P.  S.  215.  §  19. 
R.  L.  220,  §  19. 

1918,  257,  §  464. 

1919,  5. 


1920,  2. 

1931.  426,  §  50. 
152  Mass.  1. 
161  Mass.  120. 


188  Mass.  330. 
215  Mass.  209. 
235  Mass.  357. 
23S  Mass.  532. 


Indeterminate 
sentence. 
R.  S.  139, 
G.  S. 174. 
1877,  190. 
1880,  15,  ! 
P.  S.  215, 
1895,  504, 
1897,  294, 
R.  L.  220,  §  20. 
1924,  152. 
152  Mass.  1. 
161  Mass.  120. 


,  i9. 
§17. 

1. 
!20. 
§  1. 
1. 


Section  24.  If  a  convict  is  sentenced  to  the  state  prison,  except  for 
life  or  as  an  habitual  criminal,  the  court  shall  not  fix  the  term  of  imprison- 
ment, but  shall  fix  a  maximum  and  a  minimum  term  for  which  he  may  be 
imprisoned.  The  maximum  term  shall  not  be  longer  than  the  longest 
term  fixed  by  law  for  the  punishment  of  the  crime  of  which  he  has  been 
convicted,  and  the  minimum  term  shall  not  be  less  than  two  and  one  half 
years. 


167  Mass.  144. 
169  Mass.  592. 


172  Mass.  264. 
174  Mass.  369. 


188  Mass.  330. 
Op.  A.  G.  (1920)  73. 


Punishment 
of  habitual 
criminals. 
1S87,  435, 
R.  L.  220 
1904,  303 
155  Mass, 
158  Mass.  598. 
103  Mass.  226. 
165  Mass.  133. 
173  Mass.  322. 
175  Mass.  202. 
180  U.  S.  311. 


§1. 
§21. 


.  163. 


Section  25.    Whoever  has  been  twice  convicted  of  crime  and  sen-  1 

tenced  and  committed  to  prison  in  this  or  another  state,  or  once  in  this  2 

and  once  or  more  in  another  state,  for  terms  of  not  less  than  three  years  3 

each,  and  does  not  show  that  he  has  been  pardoned  for  either  crime  on  4 

the  ground  that  he  was  innocent,  shall,  upon  conviction  of  a  felony,  be  5 

considered  an  habitual  criminal  and  be  punished  by  imprisonment  in  the  6 

state  prison  for  the  maximum  term  provided  by  law  as  a  penalty  for  the  7 

felony  for  which  he  is  then  to  be  sentenced.  8 


Further  sen- 
tence of  con- 
vict in  state 
prison. 


Section  26.    A  convict  under  sentence  of  imprisonment  in  the  state    1 
prison  may  be  sentenced  for  a  further  time  of  not  less  than  one  year.  2 

1880,  15,  §2.  P.  S.  215,  §21.  R.  L.  220,  §  22. 


Sentence  to 
state  prison 
may  be  exe- 
cuted immedi- 
ately. 
1881,  139. 
P.  S.  215.  §  22. 
R.  L.  220,  §  23. 


Section  27.  If  a  convict  serving  a  sentence  of  imprisonment  in  a 
jail  or  house  of  correction  is  convicted  of  a  felony,  the  court  may  impose 
sentence  of  imprisonment  in  the  state  prison  and  order  it  to  take  effect 
forthwith,  notwithstanding  the  former  sentence.  The  convict  shall  there- 
upon be  removed  to  the  state  prison,  and  shall  be  discharged  at  the  ex- 
piration of  his  sentence  thereto. 


is9i!  loa*^"*'  Section  28.  If  a  convict  serving  a  sentence  of  imprisonment  in  the 
R.  L.  220,  §  24.  Massachusetts  reformatory  is  convicted  of  a  crime  punishable  by  impris- 
onment in  the  state  prison  or  house  of  correction,  the  court  may  impose 
sentence  of  imprisonment  therein  and  may  order  it  to  take  effect  forth- 
with, notwithstanding  the  former  sentence.  The  convict  shall  thereupon 
be  removed  accordingly,  and  shall  be  discharged  at  the  expiration  of  his 
sentence  thereto. 


Form  of 
sentence. 
Solitary 
imprisonment. 
R.  S.  139,  §  8. 
G.  S.  174,  §  18. 
1866,  254. 
P.  S.  215,  §23. 
R.  L.  220.  §  25. 
4  Met.  360. 
8  Met.  533. 
11  Met.  575. 
161  Mass.  120. 
167  Mass.  11. 
215  Mass.  209. 


Section  29.     The  form  of  a  sentence  to  the  state  prison  shall  be,  that  1 

the  convict  be  punished  by  confinement  at  hard  labor  and  by  solitary  im-  2 

prisonment  for  such  term,  not  exceeding  twenty  days  at  one  time,  as  the  3 

court  orders.    In  the  execution  of  such  sentence,  the  solitary  imprison-  4 

ment  shall  precede  the  punishment  by  hard  labor,  unless  the  court  other-  5 

wise  orders;    but  in  case  of  severe  illness  of  the  con\ict,  the  warden,  6 

upon  the  certificate  of  the  prison  physician,  may  postpone  the  solitary  7 

imprisonment  until  the  health  of  the  convict  is  so  far  restored  that  his  8 

life  will  not  be  endangered  thereby.  9- 
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1  Section  30.     If  a  convict  sentenced  by  a  court  of  the  commonwealth  offices  for- 

2  or  of  the  United  States  to  imprisonment  in  the  state  prison  holds  an  sentence  to 

3  office  under  the  constitution  or  laws  of  the  commonwealth  at  the  time  of  r*s!  u'l.Tsi. 

4  sentence,  it  shall  be  vacated  from  the  time  of  sentence.    If  the  judgment  p.l.'ais.  Ut 

5  against  him  is  reversed  upon  writ  of  error,  he  shall  be  restored  to  his  office  ^^  pick^^P**' 

6  with  all  its  rights  and  emoluments;  but,  if  pardoned,  he  shall  not  by  rea- 

7  son  thereof  be  restored,  unless  it  is  so  expressly  ordered  by  the  terms  of 

8  the  pardon. 

1       Section  31.     A   male   under  thirty   years   of   age,    not   previously  Persons 


9 


punishable 


sentenced  for  felony  more  than  three  times,  convicted  of  a  crime  punish-  m  Reformatory. 

3  able  by  imprisonment  in  the  state  prison  or  in  a  jail  or  house  of  correction  IsP,;  III'.  ^  *' 

4  may  be  sentenced  to  the  Massachusetts  reformatory.    District  courts  and  js^s!  49^'  ^  ^' 

5  trial  justices  shall  have  the  same  jurisdiction  to  sentence  such  person  to  f^  ||5'  5  27. 

6  said  reformatory  as  they  have  to  sentence  him  to  such  jail  or  house  of  i^^s]  28r'5 1. 

7  correction. 

1  Section  32.     The  court  imposing  a  sentence  of  imprisonment  in  the  indeterminate 

2  Massachusetts  reformatory  shall  not  fix  the  term  thereof  unless  it  exceeds  ref'oVmator°y. 

3  five  years,  but  shall  merely  impose  a  sentence  of  imprisonment  therein;  s***!.'!.^^' 

4  but  prisoners  may  be  received  and  held  therein  who  have  been  sentenced  Ij^f'l^^" 

5  thereto  by  a  court  of  the  United  States  for  a  fixed  or  limited  term. 

R.  L.  220.  §  28.  216  Mass.  594. 

1  Section  33.     WTioever  is  sentenced  to  the  Massachusetts  reformatory  Length  ot 

2  for  larceny  or  for  any  felony  may  be  held  therein  for  not  more  than  five  retemato?y. 

3  years  unless  sentenced  for  a  longer  term,  in  which  case  he  may  be  held  l*'^;!."^' 

4  therein  for  such  longer  term;   if  committed  to  said  reformatory  as  a  de-  r^I'III]  §29. 

5  linquent  child  he  may  be  held  therein  for  not  more  than  two  years;    if  }^io'35|' 

6  sentenced  to  said  reformatory  for  drunkenness  he  may  be  held  therein  for  §5  i.'a. 

7  not  more  than  one  year;   if  sentenced  to  said  reformatory  for  any  other 

8  oft'ence  he  may  be  held  therein  for  not  more  than  two  years. 

1  Section  34.     When  a  convict  is  sentenced  to  pay  a  fine  or  to  be  im-  sheriff,  etc., 

2  prisoned,  the  clerk  of  the  court  shall  forthwith  make  out  and  deliver  to  sen"nc"s^ 

3  the  sheriff'  or  to  some  officer  in  court  a  duly  certified  transcript  from  the  §:!:  174!  §26. 

4  minutes  of  the  court  of  the  conviction  and  sentence,  which  shall  authorize  p*|*'2\5''§  m' 

5  the  officer  to  execute  such  sentence,  and  he  shall  execute  it  accordingly.      ^-  ^-  220.  §  so. 

243  Mass.  90. 

1  Section  35.     When  a  person  is  committed  to  the  state  prison,  the  Copy  of  in- 

2  Massachusetts  reformatory,  the  reformatory  for  women  or  to  any  other  fo^be'tRail"" 

3  public  penal  institution,  on  conviction  of  felony,  the  clerk  of  the  court  «i"d™!eto. 

4  shall,  without  charge,  transmit  with  the  mittimus  an  attested  copy  of  f? s'.'ii'l,' I26. 

5  the  complaint  or  indictment  under  which  such  person  was  convicted,  and  ^^^i'  2-|5.  §  lo- 

6  the  names  and  addresses  of  the  witnesses  who  testified  for  and  against  lai*^  si^o! 

7  such  person  at  the  trial,  together  with  a  record  containing  the  names 

8  and  addresses  of  the  presiding  justice,  district  attorney  and  of  the  attorney 

9  for  the  defendant. 

1  Section  36.     In  imposing  a  sentence  of  imprisonment  at  the  state  Sentences  to 

2  farm,  the  court  or  trial  justice  shall  not  fix  or  limit  the  duration  thereof.  isas.wT'u. 

3  Whoever  is  sentenced  to  the  state  farm  for  drunkenness  mav  be  there  ^^  ^'  *^'  ^  ^^' 
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held  in  custody  for  not  more  than  one  year,  and  if  so  sentenced  for  any    4 
other  offence  may  be  there  held  in  custody  for  not  more  than  two  years.  5 


Name  of  crime 
to  be  stated  in 
mittimus. 
1910.  316. 

1918,  257, 
M65. 

1919,  5. 


Section  .37.  Every  warrant  for  the  commitment  of  a  person  sentenced 
by  a  district  court  or  trial  justice  shall  set  forth  the  statutory  name,  if  any, 
of  the  crime  of  which  the  person  was  convicted,  and  shall  contain  a  cita- 
tion of  the  statute,  if  any,  under  which  the  complaint  was  drawn. 

1920,  2. 


Powers  of 

officer  in 
execution  of  a 
warrant  of 
commitment. 
1870,  370,  §  5. 

1879,  294,  §  7. 

1880,  120,  §  3. 
P.  S.  215,  §  27. 


Section  38.  A  sheriff,  deputy  sheriff  or  constable,  when  engaged  in 
the  execution  of  a  warrant  for  the  commitment  of  a  person  to  a  penal 
institution  which  is  not  in  his  own  county,  shall  have  the  same  powers 
in  any  county  through  which  he  may  pass  as  he  would  have  in  his  own 
county  in  the  performance  of  a  similar  duty. 

R.  L.  220,  §  32. 


precept  to  Section  39.     The  officer  serving  the  precept  in  a  criminal  case  shall,  1 

Co^'^wuh'       without  charging  travel  therefor,  return  it  with  his  doings  and  fees  en-  2 

isw''>'33'         dorsed  thereon  to  the  court  or  magistrate  issuing  it,  who  shall  tax,  allow  3 

G.  s.'  174,'  §  22.  and  certify  the  fees  as  a  part  of  the  expenses  in  the  case.    In  case  of  com-  4 

p.  s.'2r5,'§  28.   mitment,  the  officer  shall  leave  with  the  jailer  or  keeper  of  the  prison  an  5 

n  Gray,°468^^'  attested  copy  of  the  precept,  with  his  return  thereon,  which  shall  author-  6 

ize  the  detention  of  the  person  committed.  7 


Service  of  new 

mittimus  upon 

convict. 

G.  S.  174,  §  23. 

P.  S.  215,  §  29. 

R.  L.  220,  §  34. 


Section  40.     If  a  convict  imprisoned  under  sentence  is  again  sentenced  1 

to  confinement  in  a  prison  other  than  that  in  which  he  is  then  held,  the  2 

warrant  for  his  commitment  in  pursuance  of  the  second  sentence  shall  3 

be  placed  in  the  hands  of  the  warden,  superintendent,  master  or  keeper  4 

of  the  prison  where  the  convict  is  held,  and  said  warden,  superintendent,  5 

master  or  keeper,  upon  the  expiration  of  the  first  sentence,  shall  commit  6 

the  convict  in  obedience  to  said  warrant.  7 


Section  41.     If  a  corporation,  after  being  duly  served  with  process,     1 


Default  of 
corporation. 

1S5I,  348, 1 1.  fails  to  appear  and  answer  to  an  indictment  or  complaint  brought  against 
p.' s.' 215,' §30.'  it  under  the  laws  of  the  commonwealth,  its  default  shall  be  recorded, 
206  Mass!  417.'  the  charges  in  the  indictment  or  complaint  taken  to  be  true,  and  judgment 


rendered  accordingly. 


Section  42.     If  judgment  is  rendered  against  a  corporation  upon  an 


Warrant  of 
distress. 

1851, 348, 1 2  indictment  or  complaint  under  the  laws  of  the  commonwealth,  the  court 
p.'s.2i.5,'§  31.'  may  issue  a  warrant  of  distress  to  compel  payment  of  the  penalty  pre- 
206  Mass'.  417.'  scribcd  by  law,  with  interest. 


Appointment 
of  time  for 
execution  of  a 
death  sentence. 
C.  L.  30,  §  1. 
1776-7,  32, 
§24. 

R.  S.  139,  §  11. 
1852,  274, 
§§2,3. 
1857,  37. 
G.  S.  174,  §  24. 
1876,  166,  §  1. 
P.  S.  215,  §32. 
1898,  326,  §  1. 
R.  L.  220,  §  37. 
118  Mass.  1. 
246  Mass.  12. 


Section  43.     In  pronouncing  sentence  of  death  upon  a  person  con-  1 

victed  of  a  capital  crime,  the  court  shall  appoint  a  week  within  which  2 

the  sentence  shall  be  executed.    The  clerk  of  the  court  shall,  as  soon  3 

as  may  be,  make  out  and  deliver  to  the  governor  a  certified  copy  of  the  4 

whole  record  of  the  con\iction  and  sentence,  and   shall  immediately  5 

thereafter  make  out,  sign  and  deliver  to  the  sheriff"  of  the  county  where  6 

the  conviction  was  had  a  warrant  under  the  seal  of  the  court  stating  7 

the  conviction  and  sentence,  and  the  week  appointed  for  the  execution  8 

thereof,  and  shall  at  the  same  time  transmit  to  the  warden  of  the  state  9 

prison  a  certified  copy  of  the  warrant.    Such  warrant  shall  be  directed  to  10 
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11  the  warden  of  the  state  prison  commanding  him  to  cause  execution  to  be 

12  done  in  accordance  with  the  provisions  of  such  sentence  upon  a  day  within 

13  the  week  so  appointed. 

1  Section  44.     After  a  convict  has  been  sentenced  to  the  punishment  Confinement 

2  of  death,  he  shall  be  confined  in  jail  in  the  county  where  he  was  con-  SnSer'sentenre. 

3  victed  until  within  ten  days  of  the  first  day  of  the  week  appointed  for  the  Igoii  520!  ^ '' 

4  execution  of  the  sentence  of  death.    He  shall,  within  such  ten  days,  at  fys^Mass!  549*' 

5  a  time  chosen  by  the  sheriff,  be  conveyed  by  him  or  a  deputy  desijjnated 

6  by  him,  as  secretly  as  may  be,  to  the  state  prison,  and  shall,  with  the  war- 

7  rant,  be  delivered  to  the  warden  thereof  or  to  the  officer  performing  the 

8  duties  thereof.    He  shall,  unless  lawfully  discharged  from  such  imprison- 

9  ment,  be  kept  in  a  cell  provided  for  the  purpose  from  the  time  of  such 

10  delivery  until  the  sentence  of  death  is  executed  upon  him,  and  no  person 

11  shall  be  allowed  access  to  him  without  an  order  of  the  court,  except  the 

12  officers  and  employees  of  the  prison,  his  counsel,  and  such  physicians, 

13  priest  or  minister  of  religion  as  the  warden  may  approve,  and  the  mem- 

14  bers  of  his  family  who  are  identified  to  the  satisfaction  of  the  warden.    If 

15  the  execution  of  the  sentence  of  death  is  respited  by  the  governor,  or  is 

16  otherwise  delayed  by  process  of  law,  the  convict  may,  in  the  discretion  of 

17  the  warden,  be  confined  in  a  cell  used  for  solitary  confinement. 

1  Section  45.     The  sentence  of  death  shall  be  executed  by  the  warden  sentence,  when 

2  of  the  state  prison,  or  by  a  person  acting  under  his  direction,  within  the  i776i7.'32, 

3  week  appointed  by  the  court,  unless  the  governor  pardons  the  crime,  r^I;  139, 

4  commutes  the  punishment  therefor  or  respites  the  execution  or  said  execu-  ij  ^''j^^- 

5  tion  is  otherwise  delayed  by  process  of  law.    If  the  execution  is  respited  or  5§  24, 25.' 

6  stayed  by  process  of  law,  the  sentence  of  death  shall  be  executed  within  p  s.'2i5.'§33'. 

7  the  week  beginning  on  the  day  next  after  the  day  on  which  the  term  of  r*  l.  220,  §  39. 

8  respite  or  stay  expires.    The  sentence  of  death  shall  be  executed  upon  lysVat!:  549. 

9  such  day  within  the  week  appointed  as  the  warden  elects,  at  some  time  -'"  ^'^^-  ^''^■ 

10  between  midnight  and  sunrise;    but  no  previous  announcement  thereof 

11  shall  be  made,  except  to  such  persons  as  may  be  permitted  to  be  present. 

1  Section  46.     The  punishment  of  death  shall  be  inflicted  by  causing  a  Death  penalty, 

2  current  of  electricity  of  sufficient  intensity  to  cause  death  to  pass  through  r"  s"i39,'u3. 

3  the  body  of  the  convict,  and  the  application  of  such  current  shall  be  con-  lUf,  Ir'  ^  ^' 

4  tinuous  until  he  is  dead.    The  sentence  shall  be  executed  within  an  en-  p|2\^5'|37' 

5  closure  or  building  for  that  purpose  adjoining  the  state  prison  and  the  jf^f'^^fo 

6  company  which  furnishes  the  electric  power  or  light  to  the  state  prison  R  l  220.  §  40. 

7  shall  pro\ide  all  necessary  electricity  for  executions  at  such  times  as  the  11  Cusii. eoi. 

8  warden  orders. 

178  Mass.  549. 

1  Section  47.    If  a  person  convicted  of  a  capital  crime  is,  at  the  time  insane  person 

2  when  motion  for  sentence  is  made,  found  by  the  court  to  be  insane,  it  may  quS "ul 

3  cause  such  person  to  be  removed  to  one  of  the  state  hospitals  for  such  term  bo'icn"tenccd 

4  and  under  such  limitations  as  it  may  order.    If  a  woman  convicted  of  a  p''l?'.,\''5'''/3i- 

5  capital  crime  is,  at  the  time  when  motion  for  sentence  is  made,  found  by  R- l  "226, 5  4i. 

6  the  court  to  be  quick  with  child,  the  court  shall  not  pass  sentence  upon 

7  her  until  it  finds  that  she  is  no  longer  quick  with  child. 


1  Section  48.     If  it  appears  to  the  satisfaction  of  the  governor  and  Rcsp'teof 

2  council  that  a  convict  under  sentence  of  death  has  become  insane,  the  "ueh  cases. 

'  R.  S.  139,  5  12. 
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[Chap.  279. 


G.  S.  174,  §25. 
1876,  166,  §  4. 
P.  S.  215.  §  35. 
R,  L.  220,  §  42. 
257  Mass.  386. 


governor,  with  the  advice  and  consent  of  the  council,  may,  from  time  to  3 

time  for  stated  periods,  respite  the  execution  of  said  sentence,  until  it  4 

appears  to  their  satisfaction  that  the  convict  is  no  longer  insane.     If  it  5 

appears  to  the  satisfaction  of  the  governor  and  council  that  a  female  con-  6 

vict  under  sentence  of  death  is  quick  with  child,  the  governor,  with  the  7 

advice  and  consent  of  the  council,  shall  from  time  to  time  respite  the  8 

execution  of  said  sentence  for  stated  periods  until  it  appears  to  their  9 

satisfaction  that  she  is  no  longer  quick  with  child.  10 


JS'cIIm  Section  49.    The  governor,  with  the  advice  and  consent  of  the  council, 

1876, 166,  §  5.    may  from  time  to  time  respite  the  execution  of  a  sentence  of  death  for 

p.  b.  215,  3  3d.  1  •      1  1  1  •  1         •  M»         1    1   •  •    1 

R.  L.  220,  §  43.  stated  periods  so  long  as  he  may  consider  it  necessary  to  aitord  him,  with 
the  advice  and  consent  of  the  council,  an  opportunity  to  pardon  the  con- 
vict and  to  investigate  and  consider  the  facts  of  the  case  for  that  purpose. 


1 

2 

3 
4 
5 


Stay  of 
execution. 
1929,  133,  §  1. 


Section  49A.    The  execution  of  a  sentence  of  death  may  be  stayed  1 

from  time  to  time  for  definite  and  stated  periods  by  the  supreme  judicial  2 

court,  or  a  justice  thereof,  pending  the  final  determination  of  any  judicial  3 

question  arising  in  or  out  of  the  case  in  which  the  sentence  is  imposed.  4 


thl'execuUon         SECTION  50.     There  shall  be  present  at  the  execution  of  the  sentence 

R.  s.  139,  §  14.   of  death,  in  addition  to  the  warden,  deputy  warden  and  such  officers  of  the 

p.' s.' 215,' §38!   state  prison  as  the  warden  deems  necessary,  the  person  performing  the 

R.  l'.  22o',  §  44.  execution  under  the  direction  of  the  warden,  the  prison  physician,  the 

chief  surgeon  of  the  militia,  a  medical  examiner  for  Suffolk  county,  or, 

if  they  are  unable  to  be  present,  such  physicians  as  the  warden  approves. 

The  physicians  present  shall  be  the  legal  witnesses  of  the  execution. 

There  may  also  be  present  the  sheriff  of  the  county  where  the  defendant 

was  convicted  or  his  deputy,  a  priest  or  minister  of  religion  and,  with 

the  approval  of  the  warden,  not  more  than  three  other  persons.    • 


1 

2 

3 

4 
5 
6 
7 
8 
9 
10 


rx°amhlati™  SECTION. 51.  There  shall  be  a  post  mortem  examination  by  a  mcdical  1 
bodfes'"'"  examiner  for  Suffolk  county  of  the  body  of  every  person  electrocuted  in  2 
1911. 274,  §  1.    conformity  with  the  sentence  of  a  court.  3 


Return  of 

warrant. 

R.  S.  139,  §15. 

G.  S.  174,  §28. 

1876,  166,  §  6. 

P.  S.  215,  §  39. 

1898,  326,  §  7. 


Section  52.  When  the  warden  has  executed  the  sentence  of  death 
upon  a  convict  in  obedience  to  a  warrant  from  the  court,  he  shall  forth- 
with make  return  thereof  under  his  hand,  with  the  doings  thereon,  to  the 
office  of  the  clerk  of  said  court. 

R.  L.  220.  5  45. 


Chap.  280.] 


FINES   AXD   FORFEITURES. 
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CHAPTER    280. 

FINES  AND  FORFEITURES. 


Sect. 

1.  Fines  and  forfeitures,  how  recovered. 

2.  Payment  of  certain  fines  and  forfeitures. 

3.  Counsel  in  proceedings  for  penalties. 

4.  County  to  pay  expense  of  prosecution. 

5.  E.tpense  of  briefs  in  criminal  cases. 

6.  Expenses  of  prosecution. 

7.  Certificates  of  fines. 

8.  Accounts  of  fines,  etc. 

9.  Same  subject. 

10.  Payment  of  witness  fees. 

11.  Fines,  etc.,  to  be  paid  to  sheriff,  and 

by  him  to  county. 


Sect. 

12.  Sheriff  suffering  escape  to   pay   fines, 

etc. 

13.  Remedy  if  sheriff  neglects  to  pay  over 

fines. 

14.  Payments  to  jailer  or  master  of  house 

of  correction. 

15.  Jailer  and  master  of  house  of  correction 

to  make  quarterly  returns. 

16.  Expenses  to  be  paid  by  county  treas- 

urer if  demanded  within  three  years, 
etc. 


1  Section  1.    Fines  and  forfeitures  exacted  as  punishments  for  offences  Fines  and  for- 

2  or  violation  or  neglect  of  any  duty  imposed  by  statute  may,  unless  other-  rec<wered.°" 

3  wise  provided,  be  prosecuted  for  and  recovered  by  indictment  or  com-  }i^;t|;  ft 

4  plaint  or  by  an  action  of  tort  in  the  name  of  the  commonwealth  in  a  court  ^33%^'!;  ^  *'• 

5  having  jurisdiction  of  the  offence  or  action. 


G.  S.  176,  §  2. 
P.  S.  217.  §  2. 
R.  L.  221,  §  1. 


lOS  Mass.  139. 
124  Mass.  277. 
H4  Mass.  170. 


151  Mass.  60. 
183  Mass.  491. 
216  Mass.  344. 


265  Mass.  353. 

1  Op.  A.  G.  638. 

2  Op.  A.  G.  125. 


1  Section  2.    A  fine  or  forfeiture  imposed  by  the  superior  court  shall,  fe^r^^n'gn"' 

2  except  as  otherwise  provided,  be  paid  over  to  the  treasurer  of  the  county  ^""g'^gl'^jYI- 

3  where  the  proceeding  in  which  the  fine  or  forfeiture  was  imposed  was  i83|,  iss. 

4  tried,  or  in  Suffolk  county  to  the  collector  of  Boston,  except  that  in  cases  iseo',  i9i',  §  I'o. 

5  appealed  from  district  courts  or  trial  justices,  in  counties  other  than  isgo.  440,  §  .5. 

6  Suffolk,   the  fine  or  forfeiture  shall   be  paid  into  the  treasury  of  the  ^^l'  I21',  1 2. 

7  county  where  it  was  imposed,  and  the  treasurer  of  the  said  county  shall  j^V,'!^"' 

8  pay  to  the  town  where  the  offence  was  committed  the  costs  as  certified  5®!/^*^®' 

9  by  the  clerk  of  the  inferior  court  from  which  the  case  was  appealed.  153  Mass.  211. 

10  A  fine  or  forfeiture  imposed  by  a  district  court  or  trial  justice  shall,  ex-  407. 

11  cept  as  otherwise  provided,  be  paid  to  the  town  where  the  crime  or  offence  1  op.  a.^g.  638. 

12  was  committed.     If  the  whole  or  any  part  of  a  fine  is  by  law  payable 

13  to  a  complainant  or  informant  or  to  a  person  or  corporation  as  benefi- 

14  ciary,  the  court  or  trial  justice  may  apportion  the  fine  or  forfeiture  be- 

15  tween  such  complainant,  informant  or  other  beneficiary  and  the  county 

16  or  town,  respectively.    This  section  shall  not  apply  to  fines  payable  into 

17  the  state  treasury  under  section  thirty-four  of  chapter  ninety. 

1  Section  3.     In  proceedings  in  the  name  of  the  commonwealth  for  the  Counsel  in  pro- 

2  recovery  of  fines,  forfeitures  or  penalties,  the  whole  or  any  part  of  which  ppnaufes.""^ 

3  do  not  enure  to  the  benefit  of  the  commonwealth,  the  court  may,  upon  r  a'l/l.'ll; 

4  motion  of  the  district  attorney,  appoint  an  attorney  to  conduct  the  cause  ^ig^Maas.' 344'. 

5  under  his  direction;   but  such  attorney  so  appointed  shall  have  no  right 

6  to  control  the  cause  or  receive  compensation  from  the  commonwealth. 


1  Section  4.     Expenses  arising  in  a  crhninal  prosecution,  including  fees  County  to 

2  of  grand  and  traverse  jurors  for  travel  and  attendance  therein,  shall  ofproMcutfon. 

3  be  paid  by  the  county  where  the  prosecution  is  pending ;   but  no  part  of  l7S2755"^'  ^  ^' 
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1787,  39. 
1791,  53.  5  2. 
1817,  145. 


FINES   AND   FORFEITURES. 


[Chap.  280. 


the  expenses  arising  under  a  prosecution  for  the  violation  of  a  by-law  or 
ordinance,  except  witness  fees,  shall  be  paid  by  the  county. 


1824,  117. 

1825,  73.  §  2. 
R.  S.  141,  §  1. 
1841,  74,  §  1. 


1845,  227. 
1850,  68. 
G.  fS.  176,  §  4. 
1860,  191,  §  10. 


1880,  120,  §  2. 
P.  .S.  217.  §  4. 
1890,  440,  §  2. 


1898,  204,  5  4. 
R  L.  221,  §  4. 
2  0p.  A.  G.  112. 


Expense  of 
briefs  in  crim- 
inal cases. 
1879.  54. 
P.  S.  17.  §  11. 
R.  L.  221,  §  5. 


Section  5.  In  a  criminal  case  in  which  questions  of  law  are  carried 
to  the  supreme  judicial  court,  the  attorney  general  or  district  attorney 
may  have  necessary  copies  of  the  brief  for  the  commonwealth  printed, 
and  the  expense  thereof  shall  be  paid  in  the  same  manner  as  other 
expenses  in  the  case. 


1 

2 
3 
4 
5 


Expenses  of 
prosecution. 
1890,  328,  §  1; 
440,  §  3. 
R.  L.  221,  §  6. 


Section  6.  Before  imposing  a  fine  as  a  penalty  or  part  penalty  for  a 
crime,  the  court  or  justice  shall  determine  the  reasonable  and  actual  ex- 
penses of  the  prosecution,  including  the  services  of  officers  and  witnesses, 
the  detention  and  support  of  the  defendant  and  the  expense  of  serving  a 
mittimus  or  other  warrant  of  commitment;  and  may  impose  a  fine,  not 
exceeding  the  maximum  fine  prescribed  for  the  crime,  which  shall  in- 
clude the  whole  or  any  part  of  the  amount  of  the  expenses  so  found 
and  determined.  If  the  presiding  justice  is  of  opinion  that  the  ma.ximum 
fine  is  an  inadequate  penalty  for  the  crime  committed,  he  may  impose 
such  maximum  fine  and  order  the  defendant  to  pay  the  whole  or  any  part  10 
of  the  expenses  of  the  prosecution.  Defendants  who  pay  such  expenses  11 
after  commitment  shall  also  pay  the  expense  of  commitment.  12 


Certificates  SECTION  7.     At  the  end  of  every  sitting  of  the  superior  court  for  the 

c.  l!^i5i,  §  4.  transaction  of  criminal  business,  the  clerk  shall  make  and  deliver  to  the 
i7oo-i!  2'i.  §  i.  treasurers  of  the  respective  counties,  cities  or  towns  certificates  of  all 
K^t  ithh.    fines  imposed  by  the  court,  to  the  use  of  the  commonwealth,  county, 

G.  S.  176.  §  8.        •,  , 

1861, 184.         city  or  town. 

p.  S.  217.  §  8.  1890.  218,  §  2.  R.  L.  221,  §  7. 


1 

2 
3 
4 
5 


Accounts  of 
fines,  etc. 
1891,  236,  §  1. 
R.  L.  221,  §  8. 


Section  8.  The  clerk  of  the  superior  court  for  the  transaction  of 
criminal  business  for  Suffolk  county,  the  clerks  of  the  municipal  courts 
in  Boston,  the  sherifi',  master  of  the  house  of  correction  or  other  officer, 
except  those  named  in  the  following  section,  upon  receiving  fines,  fees  or 
other  money  in  any  criminal  proceedings,  payable  to  Sufi'olk  county  or 
to  Boston,  shall,  before  the  tenth  day  of  every  month,  pay  over  to  the 
collector  of  said  city  and  account,  on  oath,  for  all  fines,  fees  or  other 
money  so  received  during  the  preceding  calendar  month,  and  make  the 
detailed  statements  required  by  law. 


Same  subject. 
1891.  236.  §  3. 
R.  L.  221,  §  9. 


Section  9.  The  clerks  of  all  courts  in  Suffolk  county,  except  those 
named  in  the  preceding  section,  who  are  required  to  account  to  Bos- 
ton shall,  on  or  before  the  tenth  day  of  each  month,  pay  over  to  the  col- 
lector of  said  city  and  account,  on  oath,  for  all  fines,  fees  and  other  money 
received  by  them  in  any  criminal  proceedings  during  the  preceding  cal- 
endar month  remaining  after  the  payments  therefrom  allowed  by  law. 

Section  10.  The  treasurer  of  Boston  shall  pay  to  the  persons  en- 
R^L  111' I  lb  t't'^":'  thereto  all  witness  fees  or  other  money  due  for  services  rendered 
1918,' 257,'  ■  or  expenses  incurred  in  any  of  the  courts  named  in  section  eight,  or  for 
mt's.  any  of  the  aforesaid  officers,  upon  presentation  to  him  of  a  certificate 

1920,  2.  "^ 


Payment  of 
witness  fees 


1 

2 
3 

4 
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5  stating  the  name  of  the  claimant,  of  the  court  and  of  the  case,  the  nature 

6  of  the  services  rendered  or  expenses  incurred  and  the  amount  due  therefor, 

7  signed  by  the  clerk  of  the  court  or  by  the  officer  for  whom  the  service 

8  was  rendered. 

1  Section  11.    Except   as   otherwise  provided   in   section   eighty   of  ^^°^|; J',";;' *° 

2  chapter  two  hundred  and  seventv-six,  fines  and  forfeitures  imposed  in  sheriff,  and  by 

.    '  .  '11  '    .  1  J*      1  ""^  *°  county. 

.3  criminal  prosecutions  by  the  superior  court  to  the  use  or  the  common-  1693-4.  2  §  1. 

4  wealth,  or  to  any  county,  or  to  Boston,  and  all  amounts  found  to  l)e  due  r  s.'  ui.  5  6. 

5  on  forfeited  recognizances,  shall,  under  the  direction  of  the  court,  be  a"'  i76,' 

6  certified  by  the  clerk  to  the  sheriff.    The  sheriff  or  his  deputy  may  re-  fssusl,  §1. 

7  ceive  such  fines  and  forfeitures,  but  the  sheritt"  shall,  except  as  otherwise  fjl;  i2^' 

8  provided  liy  law,  within  ten  days  after  the  final  adjournment  of  the  Jf^^'Pf'tJ-j 

9  sitting  of  the  court,  pay  the  same  without  deduction  to  the  county  isis.  257; 

10  treasurer  and  render  to  him,  or  in  Suffolk  county  to  the  collector  of  1919, 's. 

11  Boston,  an  account,  on  oath,  of  all  amounts  which  he  has  received  since  2Grky,'428. 

12  the  last  preceding  sitting  of  the  court  for  fines,  forfeitures  and  forfeited 

13  recognizances  and  the  names  of  the  persons  from  whom  received  and 

14  against  whom  awarded.     If  a  sherift'  neglects  for  thirty  days  to  render 

15  such  account  he  shall  be  liable  to  a  penalty  of  two  hundred  dollars,  which 

16  shall  be  recovered  in  the  manner  provided  in  section  thirteen. 

1  Section  12.    A  sheriff  who,  having  a  person  in  his  custody  by  virtue  sheriff  suf- 

2  of  the  sentence  of  a  court,  voluntarily  or  negligently  suffers  him  to  escape  to  pay  fines, 

3  shall  be  held  to  have  received  the  fines,  forfeitures  or  forfeited  recog-  1791,  53,  §  3. 

4  nizances  described  in  the  preceding  section,  at  the  time  of  the  escape,  fssy,  107',  1 1'. 

5  and  shall  be  liable  for  the  same,  with  interest  and  costs,  as  if  he  had  p  l^nuol' 

6  received  them. 

R.  L.  221,  §  12. 

1  Section  13.     If  a  sheriff  neglects  to  make  such  payment  for  thirty  Remedy  if 

2  days,  the  county  treasurer  shall  recover  of  him  in  contract  the  amount  to  pay  over 

3  of  such  fines,  forfeitures  and  forfeited  recognizances,  with  interest  at  the  1791',  53.  §  3. 

4  rate  of  twelve  per  cent  from  the  time  of  receiving  or  from  the  time  he  is  fg^]  \o\\  \  \[ 

5  held  to  have  received  the  same  and  costs. 

G.  S.  176,  §  11.  P.  S.  217,  §  11.  R.  L.  221,  §  13. 

1  Section  14.    A  person  committed  to  a  jail  or  house  of  correction  in  Payments  to 

2  default  of  payment  of  a  fine  may  pay  it  to  the  keeper  of  the  jail  or  master  master  of 

3  of  the  house  of  correction,  and  the  warrant  for  his  commitment  shall  corfect'ion. 

4  designate  the  town  where  the  offence  for  which  the  fine  was  imposed  was  r*s.'217,  Vi4. 

5  committed  and  the  uses  to  which  such  fine  is  payable  by  the  officer  ^'^l'  f^l'  |  li. 

6  receiving  it. 

1  Section  1.5.     Every  keeper  of  a  jail  and  master  of  a  house  of  correc-  Jailer  and 

2  tion  shall,  except  in  Suffolk  county  as  provided  in  section  eight,  on  the  hlTuseof 

3  first  days  of  January,  April,  .July  and  October,  pay  over  to  the  persons  mak"q'uart°riy 

4  entitled  thereto  all  money  recei\ed  by  him  under  the  preceding  section  isgY"!^  § 2 

5  during  the  preceding  three  months,  and  render  to  the  county  treasurer  P^gS-  ^^^^  §  ig'- 

6  an  account,  on  oath,  showing  the  names  of  the  prisoners  by  whom  pay-  R-  l'.  221!  5 15. 

7  ments  have  been  so  made,  the  court  by  which  each  was  committed  and 

8  the  amount  received  from  each. 
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Expenses  to 
be  paid  by 
county 
treasurer  if 
demanded 
within  three 
years,  etc. 
1809,  93.  §  1. 
R.  S.  141,  §12. 
G.  S.  176,  §  17. 

1860,  191, 
S§8,  10. 

1861.  184. 

P.  S.  217,  §  16. 
R.  L.  221,  8  16. 
14  Allen,  217. 


Section  16.    The  county  treasurer  shall  pay  over  to  the  persons  1 

entitled  thereto  all  amounts  allowed  to  them  for  expenses  or  fees  in  crim-  2 

inal  prosecutions,  or  allowed  by  the  courts  as  rewards  or  compensations  3 

to  prosecutors,  which  have  been  duly  certified  by  the  clerks,  if  demanded  4 

within  three  years  after  the  allowance  thereof;  but  he  shall  pay  no  such  5 

amounts  to  a  trial  justice,  or  to  a  clerk  of  a  district  court,  until  the  trial  6 

justice  or  clerk  has  rendered  a  written  account  of  all  fines  received  by  7 

him  since  his  last  return,  and  of  all  fees  which  have  remained  in  his  8 

hands  for  one  year  after  their  allowance.  9 


CiL\p.  28L] 
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PART    V. 


THE  GENERAL  LAWS,   AND    EXPRESS    REPEAL  OF    CER- 
TAIN ACTS  AND  RESOLVES. 


Chapter  281.     The  General  Laws  and  their  Effect. 

Chapter  2S2.     E.xpress  Repeal  of  Certain  Acts  and  Resolves.     [Omitted.] 


CHAPTER    281  . 

THE   GENERAL  L.\WS   AND   THEIR   EFFECT. 


Sect. 

1.  General  Laws,  Ijow  cited,  when  to  take 

effect. 

2.  General  Laws  to  be  a  continuation  of 

former  acts. 

3.  Repeal  by  General  Laws  not  to  revive 

former  acts,  etc. 

4.  Repeal  by  General  Laws  not  to  affect 

acts   done,  etc.     Effect  in   probate 
appeals. 


Sect. 

5.  Repeal  by  General  Laws  not  to  affect 

penalties  or  forfeitures,  except,  etc. 

6.  Repeal  by  General  Laws  not  to  affect 

criminal  actions  commenced,  etc. 

7.  Tenure  of  office  preserved. 

8.  Salaries  to  continue. 

9.  Periods  of  limitation  to  continue  to  run. 
10.  Temporary  laws  to  continue  in  force. 


1  Section  1.     This  act  shall  not  in  any  citation  or  enumeration  of  the  General  Laws, 

2  statutes  be  reckoned  as  one  of  the  acts  of  nineteen  hundred  and  twenty,  wh^n^'to  tkue 

3  but  may  be  designated  as  the  General  Laws,  adding  the  number  of  the  iff|':46, 

4  chapter  and  section  when  necessary,  and  shall  take  effect  from  and  after  ^^  ^  fgi_ 

5  December  thirty-first,  nineteen  hundred  and  twenty.  ^5 1. 2. 

p.  S.  223,  §  1.  R.  L.  226,  §  1.  203  Mass.  539.  246  Mass.  340. 

1  Section  2.     The  provisions  of  the  General  Laws,  so  far  as  they  are  Generai^Laws 

2  the  same  as  those  of  existing  statutes,  shall  be  construed  as  a  continua-  thiuation  of 

.3  tion  thereof  and  not  as  new  enactments,  and  a  reference  in  a  statute  as.^isi.'ss. 

4  which  has  not  been  repealed  to  provisions  of  law  which  are  revised  and  r.  l. Ili.l^i 

5  re-enacted  herein  shall  be  construed  as  applying  to  such  provisions  as  i|8  m^^;  |||; 

6  so  incorporated  in  the  General  Laws. 

186  Mass.  376.  210  Mass.  588.  213  Mass.  79.  239  Mass.  349. 

1  Section  3.    The  repeal  of  a  law  by  this  act  shall  not  revive  a  law  g^p™^,''^^^^ 

2  heretofore  repealed  or  superseded,  nor  an  office  heretofore  abolished.         not  to  revive 

R.  S.  146,  §§  3,  9.  G.  S.  ISl,  §  3.  P.  S.  223.  §  .3.  R.  L.  22G,  §  3. 


former  acts, 
etc. 


1      Section  4.    The  repeal  of  a  law  by  this  act  shall  not  affect  any  act  g^p^^^ii^y 


General  Laws 


2  done,  ratified  or  confirmed,  anv  liability  incurred,  or  any  right  accrued  nottoafiect 


3  or  established,  or  any  action,  suit  or  proceeding  commenced  or  had  in  a  etc^  Effect  in 
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probate 
appeals. 
R.  S.  146,  §  5. 
G.  S.  181,  §4- 
P.  S.  223,  §  4. 
R.  L.  226,  §  4. 
1919.  274. 
18  Pick.  417, 
532. 


civil  case,  before  the  repeal  takes  effect,  but  the  proceedings  in  such  case  4 

shall,  when  necessary,  conform  to  the  provisions  of  the  General  Laws;  5 

provided,  that  appeals  from  orders,  decrees  or  denials  of  probate  courts  6 

made  before  this  act  takes  effect  shall  be  governed  by  the  law  then  in  7 

effect,  notwithstanding  its  subsequent  repeal  by  this  act.  8 


19  Pick.  578. 

20  Pick.  99. 

21  Pick.  109.  210. 
5  Met.  400. 

4  Gray,  86. 


2  Allen,  49.  496. 

3  Allen,  153. 
5  Allen,  150. 
125  Mass.  316. 


l.se  M.-1SS.  376. 
239  Mass.  443. 
253  Mass.  314. 
2  Op.  A.  G.  180. 


Repeal  by 
General  Laws 
not  to  affect 
pejialties  or 
forfeitures, 
except,  etc. 
R.  S.  146,  5  6. 
G.  S.  181,  §  5. 
P.  S.  223,  §  5. 


Section  5.  The  repeal  of  a  law  by  this  act  shall  not  affect  any  pun- 
ishment, penalty  or  forfeiture  incurred  under  such  law,  except  that  any 
provision  of  the  General  Laws  by  which  a  punishment,  penalty  or  for- 
feiture is  mitigated  may  be  extended  and  applied  to  any  judgment  pro- 
nounced after  said  repeal. 

R.  L.  226,  §  5. 


Generau'^aws  SECTION  6.  The  Tcpcal  of  a  law  by  this  act  shall  not  affect  any  action, 
not  to  affect      g^it  or  prosccution  pending  at  the  time  of  the  repeal  for  an  offence  com- 

criminal  actions        .1™,  t>  1  ««..  .  , 

commenced,  mittcd,  or  tor  the  recovery  ot  a  penalty  or  lorteiture  incurred,  under  any 
R.°'s.  146, 5  7.  of  the  laws  repealed,  except  that  the  proceedings  therein  shall,  when 
P.'  I.'  2I3,'  §  6.'    necessary,  conform  to  the  provisions  of  the  General  Laws. 

R.  L.  226,  §  6.  1  .-Vllen,  1. 


Section  7.     Whoever,  when  said  repeal  takes  effect,  holds  an  office  1 

under  any  of  the  laws  repealed  shall  continue  to  hold  it  according  to  2 

the  tenure  thereof,  unless  it  is  abolished  or  unless  a  different  provision  3 

relative  thereto  is  made  by  the  General  Laws.  4 


Salaries  to 
continue. 


Section  8.  The  salary  or  compensation  of  any  incumbent  of  any 
office  or  position  at  the  time  when  the  General  Laws  take  effect  shall  not 
be  diminished  thereby,  notwithstanding  the  repeal  therein  of  any  act 
establishing  such  salary  or  compensation  and  notwithstanding  that  the 
General  Laws  establish  a  different  salary  or  compensation  for  the  office 
or  position. 


Periods  of 
limitation  to 
continue  to 
run. 

1836,  7,  §  4. 
G.  .S.  181,  §  7. 
P.  S.  223,  §  8. 
R.  L.  226,  5  8. 
1921,486,  5  38. 
253  Mass.  314. 


Section  9.  If  a  limitation  or  period  of  time  prescribed  in  any  of  the  1 
acts  repealed  for  acquiring  a  right,  barring  a  remedy  or  any  other  purpose  2 
has  begun  to  run,  and  the  same  or  a  similar  limitation  is  prescribed  in  the  .3 
General  Laws,  the  time  of  limitation  shall  continue  to  run  and  shall  have  4 
like  effect  as  if  the  whole  period  had  begun  and  ended  under  the  operation  5 
of  the  General  Laws.  If  a  shorter  period  of  time  is  prescribed  by  the  6 
General  Laws  in  any  matter  relating  to  wills  or  to  the  administration  of  7 
the  estates  of  deceased  persons,  and  the  limitation  has  begun  to  run,  it  8 
shall  continue  to  run  for  the  time  fixed  by  the  law  in  effect  at  the  time  9 
when  it  began  to  run,  notwithstanding  the  repeal  thereof  by  the  General  10 
Laws.  11 


i^t'S'to'^con-          Section  10.     All  acts  and  resolves  or  parts  thereof  in  force  at  the  time  1 

tinue  in  force,    of  ^hc  taking  effcct  of  the  General  Laws  which  are  of  limited  duration  2 

shall  continue  in  effect  according  to  their  terms,  notwithstanding  any  3 

provisions  of  said  General  Laws  inconsistent  therewith.  4 
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CHAPTER    282. 

EXPRESS  REPEAL  OF  CERTAIN  ACTS  AND  RESOLVES. 
[Chapter  omitted.] 

NOTE :  The  provisions  of  this  chapter  as  originally  enacted  are  set  forth 
in  chapter  282  of  the  General  Laws  (Edition  of  1920).  For  reference  to  cer- 
tain legislation  affecting  the  schedule  of  acts  and  resolves  expressly  repealed 
by  said  chapter  in  connection  with  the  original  enactment  of  the  General 
Laws,  see  the  table  of  changes  relating  to  chapter  282  appearing  in  the 
volume  containing  the  laws  and  resolves  of  1931. 


